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Introduction

Jutta Gisela Sperling and Shona Kelly Wray

RECENT TRENDS IN HISTORIOGRAPHY

This book seeks to make a contribution to the growing field of Mediterra-
nean studies by investigating the history of women, gender, and the law from
a transreligious perspective. This is a difficult and perhaps counterintuitive
undertaking, for questions of women and gender have, since the Enlighten-
ment, served to identify “fundamental” differences among Islamic, Jewish,
and Christian communities, and to measure how much more “advanced”
Western European societies were than their Middle Eastern counterparts.!
As anybody even remotely familiar with the head-scarf debates in Tur-
key, France, England, and Germany knows, tensions surrounding issues
of women’s rights continue to be cultivated in political discourse. Recent
historical scholarship on Muslim women has, to some extent, intervened
in these wider political debates, correcting previously held assumptions.
In debunking the orientalist view of Islamic women as silent, passive, and
repressed, studies of divorce records, notarial acts, pious bequests, mar-
riage contracts, and juridical literature have shown that Muslim women
had ample access to property rights, courts, and legal services in the early
modern period.? Many feminist historians claim, in fact, that Ottoman,
Andalusian, and Egyptian women’s legal rights were much more extensive
than those of their Christian counterparts—both Greek and Latin. Mus-
lim women’s unencumbered ownership of their mabr, or bridewealth,® and
their right to initiate divorce proceedings have been contrasted favorably
with Italian women’s conditioned ownership of dotal properties, English
wives’ virtually nonexistent legal persona under coverture, and the many
obstacles to divorce in Catholic countries.*

The editors of the present volume propose a less competitive approach to
the question of difference, one that emphasizes the many local variations,
mutual influences, and common trends in the development of women’s prop-
erty rights and negotiating powers across the Mediterranean. The contribu-
tions assembled in this collection show that differences in women’s property
rights between Portugal and Italy, or between urban and rural areas in the
Ottoman Empire, could be much more pronounced than those between
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upper-class ladies in Venice, Siena, Istanbul, Cairo, or Avignon (see chapters
by Bellavitis, Brizio, Sperling, Zarinebaf, Imber, Fay, and Rollo-Koster). Such
recognition of diversity and permeable boundaries is grounded in our view
that Islamic, Greek Orthodox, Catholic, and Jewish women’s potential for
developing agency in important institutions such as marriage, inheritance,
and family organization was commensurate, albeit difficult to quantify. Such
commensurability can be viewed structurally as the result of comparable ten-
sions between cognatic and patrilineal kinship patterns, and historically as
the outcome of parallel developments in Byzantine, Germanic, and Islamic
legal practices in the second half of the first millennium. As JoAnn McNa-
mara has argued, a more explicit recognition of kinship as bilateral in the
Codex Justinianus (529), the Qur’an (c. 650), and various Germanic compi-
lations, including the Lex Visigothorum (642—654), meant a departure from
Roman rules of patrilinearity, and secured daughters, wives, and widows
greater protection in terms of their property rights.’

Our aim is to disentangle legal and religious practices for the purpose
of recasting the question of difference. Emphasizing the unique status of
women under Islam obfuscates the fact that in the medieval and early mod-
ern Mediterranean, all religious authorities intervened, to varying degrees,
in the shaping of marriage laws and family relations. In the Byzantine
Empire, the church gained complete control over marriage procedures after
the eleventh century, when its anti-aristocratic campaign for far-reaching
incest prohibitions and its negative view of remarriage found government
approval.® In Catholic countries, secular and ecclesiastic definitions of mar-
riage coexisted in uneasy tension until the Council of Trent (1545-1563)
required couples to celebrate their marriages in church, abolishing the for-
merly private nature of the marital sacrament. France and Spain, eager to
enhance parental and public control over marriage, criticized the reform
for not being far-reaching enough, but most Italian governments ratified
the Tridentine legislation. Eventually, the abolition of domestic partner-
ships served to narrow the gap between secular and ecclesiastic approaches.
The voluntary consent of both spouses remained—at least theoretically—a
central component of Catholic marriages, similar to Islamic, Byzantine,
and ancient Roman practices, but in stark contrast to most Western secular
definitions, which privileged parental control.”

In a volume devoted to exploring the congruity of gendered legal prac-
tices in the Mediterranean, the legacy of Roman law needs to be addressed.
While the Germanic vulgarization of Roman law in late antiquity has been
a steady topic of historical investigation since the nineteenth century, his-
torians of Islamic law have only hesitatingly posed the question of possible
points of contact among Byzantine law, the Qur’an, and early medieval
hadith literature (legal scholarship). Discussing the emergence of generous
legal provisions for Muslim widows, David Powers has argued that Justin-
ian’s legalization in 537 of widows’ claims to one-quarter of their deceased
husbands’ properties in nondotal marriages (Novella 53.6) may have
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influenced Muhammad’s decision a century later to award childless wives
up to one-quarter of their husbands’ estate (Qur’an 4:12a).® In a recent
article, Yossef Rapoport documents how the practice to defer payment on
parts of a wife’s sadaq (bridewealth) in early medieval Egyptian notarial
culture emerged as an adaptation of the Greek custom to pay the hednon
(groom’s gift) during the course of the marriage or after its dissolution,
despite heavy criticism of this practice from Maliki jurists in the Maghreb
and al-Andalus, who accused Egyptian notaries of eroding wives’ property
rights.” Rapoport argues that the shift from bride’s dowry to groom’s sadagq
as the legally binding marriage gift may have been accomplished by accom-
modating husbands’ wishes for deferred payment. He also shows how Jew-
ish and Coptic couples participated in this trend.

Other areas of gradual assimilation into Islamic law were Bulgaria, the
Greek Islands, and Portugal—peripheral areas in which prior legal practices
were allowed to continue. In Naxos and other former Venetian colonies, the
conquering Ottomans restored the Orthodox Church and, with it, Byzantine
legal traditions. The Hexabiblos (1345), Konstandin Armenopoulos’s com-
pilation of late Byzantine law, circulated in an updated version by Manuel
Malaxos (1561) in hundreds of manuscripts during the Tourkokratia until
the eighteenth century.!” Despite the fact that Byzantine and customary law
continued to be practiced, Greek Christians—even Jesuits—took recourse in
the Ottoman court of Naxos whenever convenient.! In fourteenth-century
Venetian Crete, Latin and Greek testators exhibited similar preferences for
sons; lower-class Greek husbands provided better for their widows than did
upper-class Venetians; and Jewish testators held on to the counterdower of
early medieval provenance.'? In seventeenth-century Bulgaria, many Chris-
tians had Ottoman judges (kadi) officiate their marriages and register their
divorces because their fees were lower, the procedure was simpler, and the
rules were more generous. In divorce cases, kadis did not investigate spouses’
motives, impose terms for reconciliation, or prohibit remarriage, as did
Orthodox bishops; neither did Ottoman judges enforce the wide-ranging
Byzantine incest prohibitions.!® Because of intense competition from the
more accessible, woman-friendly Ottoman courts, the Orthodox Church
was forced to make compromises.'* The frequency with which Greek and
Armenian women brought divorce cases to shari‘a courts resulted in Chris-
tian women’s demand for a mabr (bridewealth) upon marriage.”

For Portugal, studies of Islamic influences on later medieval Portuguese
law are missing, but a few striking similarities emerge from an attempt
to integrate the two separate bodies of scholarship. First, a decidedly un-
Roman lack of freedom to testate prevailed in Portuguese inheritance law.
In analogy to Islamic rules, only one-third of a person’s assets could be
willed away.'* While the Qur’an imposed a male-inflected system of divi-
sion that allowed women half of the value of a bequest to a male sibling
in the same kinship order,"” Portuguese law required that of the remaining
two-thirds of a person’s assets, half went to the surviving spouse, and the
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other half to all children in equal proportions, regardless of sex. The rigid-
ity of both systems led to the demand for more flexible arrangements, able
to accommodate testators’ wishes for preferred heirs and, in the Portuguese
case, political pressure toward the consolidation of aristocratic patrimo-
nies. Starting in the fifteenth century, Portuguese kings granted protec-
tion to morgadios—entailments of aristocratic family estates and crown
goods—which often followed the rules of primogeniture.’® As instruments
of entailment and partial disinheritance, morgadios bear a striking resem-
blance to Maliki family endowments (also called awqaf), which removed
substantial parts of a testator’s patrimony from the Qur’anic obligation
of forced division."” The fact that muftis (jurisconsults) in Muslim Spain
and the Maghreb issued hundreds of fatwas (legal counsels) on the sub-
ject testified to the widespread use and contested nature of this institution.
While Maliki family endowments did not necessarily benefit firstborn sons
or serve to strengthen aristocratic lineages and identities, as did morgadios,
they fulfilled the same function of enabling testators to express preferences
and prevent the fragmentation of estates without abolishing the a priori
principle of forced division.

Other parallels can be found in the domain of marriage gifts. The Por-
tuguese arras—the groom’s gift to his bride in upper-class marriages,
governed by the separation of property—continued to accompany dowry
exchange until the seventeenth century. Although its origin lies in Visig-
othic legislation, which required property transfer from groom to bride for
the marriage to be legitimate, its structural similarity to the sadaq helped
foster its continued use well beyond the twelfth century, when the term
first appears in Portuguese statutory law.2° In Portugal, the groom’s gift
to his wife was given legal character at a time when French and Italian
husbands’ gifts to their brides diminished in value and acquired largely
symbolic significance.?! Finally, the unique provision in Portuguese law
regulating fathers’ obligation to pay for the breast-feeding of their children
for up to three years is reminiscent of corresponding Islamic legislation
and practices.?? In their focus on documenting how renascent Roman law
shaped late medieval and early modern Portuguese legal culture, modern
Portuguese historians have so far overlooked the many deviations from the
ius comune (medieval version of Roman law) amply commented on by con-
temporary Portuguese legal scholars.??

Jewish communities often adapted to the legal practices of their surround-
ing cultures (see chapters by Frank and Francesconi). Jewish marriages fol-
lowed the principle of separation of goods through dowry exchange, but
unlike Christian wives, Jewish wives in Perpignan and Crete continued to
receive substantial counterdowers throughout the late Middle Ages.?* Also,
women’s rights to engage in business activities while married seem to have
been greater than those of their Catholic counterparts, even though their
accomplishments were dwarfed by those of Jewish women in northwestern
and central Europe.?’ In Rome, Jewish women could remarry after divorcing
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their husbands but had difficulty maintaining custody and guardianship of
their children.?® In Muslim Spain and Egypt, Jewish grooms’ gifts to their
brides acquired features of the sadaq.””

The emphasis on active assimilation is useful only insofar as important
structural differences in Mediterranean women’s legal situation are acknowl-
edged, in areas such as marital property arrangements, inheritance, and
divorce—currently at the center of feminist historians’ debates. With respect
to marital property arrangements, the main dividing line runs between wives
who had claims to their husbands’ property and those who did not. Among the
women who owned portions of their partners’ estates were above all Muslim
wives, whose rights to the mabr or sadaq remained uncontested throughout
the period under examination. A powerful indication of their personhood
and legal independence, Islamic bridewealth not only conferred upon women
the financial means to furbish their households, engage in small-scale lending
activities or other business transactions during marriage, and maintain their
standard of living after the husband’s death or divorce, but acknowledged
their essential contributions to family life as sexual partners, mothers, and
caretakers.?® The value Islamic societies placed on these roles stands in stark
contrast to the rationale Italian jurists gave for brides’ obligation to offer
their husbands dowries: to ease the “burden of matrimony.”? The refusal
to acknowledge wives’ reproductive and productive labor served to justify
husbands’ management of their assets during marriage as well as the refusal
to pay an increment on dowries when widows sued for restitution.3°

What has often been overlooked, however, is the fact that in addition
to dotal regimes, other, more equitable property arrangements existed in
the “West.” Wives in Istria, southern Italy, and Iberia, for example, could
choose between joint ownership and separation of goods (see chapters by
Lightfoot and Crljenko). While most upper-class families opted for lineage-
conscious dowry exchange, middle- and lower-class brides chose to merge
their assets with those of their husband, which entitled both spouses to
cosign property transactions and inherit the deceased partner’s assets. In
certain areas, such as Perpignan, southern Italy, and Douai—a Flemish
town studied by Martha Howell—dowry exchange gradually supplanted
earlier traditions of joint ownership, but in Portugal, kings insisted until
the seventeenth century and beyond that the “regime of halves” was the
predominant marital property arrangement (see chapter by Sperling).’! In
areas with strong traditions of joint property, the reintroduction of Roman-
style dowry exchange in the twelfth and thirteenth centuries mitigated the
patrilineal impact of the new regime. But in regions where dotal marriages
had always been firmly entrenched, such as the Greek islands, the sym-
metrical endowment of both groom and bride softened gender inequalities.
In Naxos, dowry exchange took on the character of premortem inheritance
for both sons and daughters (see chapter by Doxiadis).??

Despite the considerable qualitative differences between women’s largely
nominal dotal properties under the ius comune and Islamic women’s
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actual possession of their bridewealth, similarities in the composition and
management of wives’ assets can be observed. In Muslim Granada, the
first installment of a bride’s sadaq was used by her father to buy a trous-
seau, which would then be paraded to the couple’s new residence on their
wedding day.®® In Ottoman Syria and Anatolia, household items, linens,
clothes, and jewelry were given in addition to the mahr by the groom or the
bride’s parents, or both.>* In Mamluk Egypt, the bride’s father provided the
trousseau, which was larger than the sadag and functioned as premortem
inheritance. Yossef Rapoport calls this trousseau “dowry,” even though he
also states that “it remained under the woman’s exclusive ownership and
control throughout the marriage.”* Processual displays of wedding chests
happened also in seventeenth-century Naxos and Renaissance Florence.
A Greek trousseau, consisting mostly of linens and cooking utensils, was
assembled by the bride and her mother, while a Florentine trousseau, con-
taining household items and the wife’s ceremonial dresses, was sponsored
by the groom, even though it remained a loan and would not enter the wife’s
personal property unless the husband willed it to her in his testament.3¢

In addition to the public display of bridal trousseaus, which were a
prime marker of prestige and social status in Egyptian, Turkish, Andalu-
sian, Greek, and Italian families, a certain preference for cash, clothes, and
jewelry can be observed among most women of the Mediterranean, regard-
less of the provenance of such gifts. As Leslie Peirce notes, in sixteenth-
century Anatolia, women never appeared in front of notaries to buy real
estate—they only sold. “What women wanted to have, it seems, was money
and material objects.”” An even more pronounced gendering of properties
has been noted for early modern Germany.

While Muslim fathers were not required to pay a dowry, many of them
offered their daughters gifts inter vivos (among living persons) upon mar-
riage. In fifteenth-century Granada, daughters would acquire considerable
portions of real estate; here as well as in late medieval Cairo, seventeenth-
century Naxos, and early modern Galicia, marriages could be, or even
tended to be, uxorilocal. Nowhere but in Cairo, however, were husbands
required to pay rent for the privilege of living in their wives” houses.?’

With respect to women’s inheritance rights, Islamic law, ius comune,
and customary law appear to be incompatible, even though a few common
trends can be observed. Daughters, wives, and sisters fared well under the
Qur’anic system of forced division, which awarded them fixed shares of
their agnatic relatives’ and husbands’ patrimonies, but a certain erosion
of this practice set in with the institution of awgqaf (sing. waqf, forms of
entailments for private, charitable, and religious purposes) and family
endowments, as well as the Ottoman prohibition of female ownership of
agricultural land (see chapter by Imber).** Roman law granted all children
equal shares of their fathers’ patrimonies, while Islamic law limited wom-
en’s shares to half of a man’s in the same kinship order. Ancient Roman
dowries were supposed to correspond to a daughter’s legitima (legitimate
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inheritance share). Byzantine law granted married daughters the option
to share in their fathers’ inheritance if they were willing to return their
dowries to the common pool (collatio dotis); this amounted to granting
them an increment on their dowries after their fathers’ death if they had
received less than their legitima.*' The medieval abolition of this principle
along with the introduction of exclusio propter dotem (the exclusion from
inheritance after the receipt of a dowry) eroded the maxim of equal inher-
itance for daughters, transforming dowries from anticipated inheritance
shares to objects of speculation on their fathers’ and husbands’ credit-
worthiness.*> The egalitarian inheritance patterns in areas of joint own-
ership (Iberia) gave wives and daughters ample claim to their husbands’
and parents’ estates, but the absence of individual ownership in a male-
dominated society constrained women’s actual exercise of possession. In
addition, the feudalization of society since the thirteenth century elimi-
nated women’s claims to castles and jurisdictions, even though colonial
land grants reserved for aristocratic brides were supposed to compensate
women for these losses.* Similar trends toward a tightening of women’s
property rights can thus be observed in the entire Mediterranean at the
turn of the millennium, even though the process of women’s dispossession
was most pronounced in the cities of central and northern Italy, where
centuries of Lombard occupation had already weakened women’s legal
status.* In Islamic regions, women held on to their rights much longer,
until the onset of modernity.

Divorce, finally, is hard to compare, since in Catholic regions it did not
exist. What did exist, however, were annulments and separations from bed
and board, as well as privately arranged separations of domestic partner-
ships. In Portugal and Spain, couples’ preferences for common-law mar-
riages and fathers’ legal obligations to provide for illegitimate children made
separations easy.* In the Byzantine Empire, divorces comuni consensu
(with common consent) were widespread until the church took control of
marriage procedures in the eleventh century. Orthodox bishops granted
separations upon a wife’s adultery, a husband’s impotence, a threat of fatal
domestic violence, and leprosy; annulments could be achieved for lack of
consent, child marriages, and violation of kinship prohibitions.*® It was the
latter category that offered wives the most room for maneuver: mothers
who had assisted in baptizing their children could claim “spiritual kinship”
with their husbands and thus qualify for an invalidation of their union.*’
Remarriage, however, was prohibited in all cases other than annulments. In
Renaissance Italy, marriage litigation cases were widespread as well. Before
the Council of Trent, suits brought to ecclesiastic courts consisted largely
of breach-of-promise cases, in which young women sued their lovers for
recognition of their “clandestine marriages” or monetary compensation
for their loss of honor.*® But women in Venice, France, and elsewhere also
sued husbands for separation in cases of domestic violence or squandering
of resources; ecclesiastic courts were often favorably inclined to women’s
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causes.”” Jewish women in Rome could remarry after obtaining a divorce
and were free to achieve informal separations from bed and board.*°

No amount of marriage litigation cases in Christian and Jewish com-
munities, however, could match the vibrancy of divorce culture in Islamic
regions. Yossef Rapoport estimates that about 30 percent of all marriages
in Mamluk Egypt ended in divorce.’® While husbands enjoyed the unilat-
eral privilege of repudiation (talaq), which took effect irrevocably upon the
pronunciation of a divorce formula, wives had to go to court to obtain a
separation (khul). In khul divorces, wives negotiated a settlement by offer-
ing their husbands money, usually by surrendering their rights to outstand-
ing installments of the bridewealth (sadaq or mabr), alimony payments
during the three-month waiting period, and child support.”? In cases of
talaq divorce, husbands had to pay these benefits to their ex-wives. Women
would retain custody (hidana) of their young children—sons up to the age
of seven or nine, and daughters until puberty. In the case of the mother’s
remarriage, her custody rights could be delegated to one of her female rela-
tives.>® Islamic and Christian marriage-litigation practices thus appear to
be truly incompatible, making their respective effects on women’s position
in society hard to measure. Whether the constant danger of repudiation—
or the rare instance of polygamy—was “neutralized” by Islamic women’s
right to divorce and remarry, or whether Christian wives’ prohibition to
remarry after a rare and hard-won separation suit was compensated for
by their protection from unilateral divorce, is hard to gauge. Certainly no
woman would experience the disadvantages and advantages of either sys-
tem in the same marriage.

The discussion of divorce practices under Islam points to related ques-
tions such as women’s access to court services and mothers’ rights to cus-
tody and guardianship of their children. Here, it seems, we are back on
commensurate grounds. Islamic women used the court system liberally not
only to negotiate divorces but to settle property disputes, sue rapists, and
obtain guardianship.** Christian women in both Catholic and (actual as
well as formerly) Orthodox regions did so, too.”> Women in Venice gave
testimony (see chapter by Guzzetti), charged men with rape, and sued for
restitution of their dowries.*® Florentine widows obtained guardianship in
70 percent of all cases brought before the magistrato dei pupilli (judge of
orphans) in the early modern period.’” In fourteenth-century Perpignan,
80 percent of all testating fathers assigned guardianship to their widows.*®
While Muslim mothers’ rights to custody of young children were commonly
acknowledged—their labor of nursing even especially remunerated—
guardianship was harder to obtain. Occasionally muftis in Ottoman Syria
would favor widows’ claims to guardianship of their children, but ordinar-
ily they preferred their deceased husbands’ male relatives. Divorced wives,
it seems, could not expect to be awarded guardianship. Even custody rights
were gradually eroded, as Leslie Peirce has remarked. In divorce settle-
ments, mothers often surrendered outstanding credit payments in exchange
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for custody, which should have fallen to them automatically according to
shari‘a law.> Patrilineal family structures in Italy, the Byzantine Empire,
and the Islamic Mediterranean required most mothers to separate from
their children upon remarriage.®® Only in Portugal, with its fuzzy boundar-
ies surrounding legitimacy, were remarrying widows allowed to keep their
children from a prior relationship.

Finally, one area with potential for further comparative research is that of
women’s charitable bequests and religious activities in Muslim and Christian
communities. As Mary Ann Fay and Yossef Rapoport have shown, Cairene
women’s investments of awqaf prove their active participation in the urban
economy.®! In fifteenth-century Cairo, approximately 15-20 percent of all
founders of awgaf were women.®? Also in Ottoman Bosnia, women from
a variety of social backgrounds were active as founders of new awqaf or
contributors to existing ones (see the chapter on awqaf by Zarinebaf and the
chapter on their Christian counterparts by Grbavac).®> Maya Shatzmiller has
shown that a substantial number of women in Muslim Andalusia established
and administered awgqaf or drew revenues from such endowments; in her
eyes, however, the wagf system as such “tended to curtail women’s property
acquisition” by withdrawing larger and larger shares of capital from circula-
tion.** With respect to western European regions, JoAnn McNamara has
suggested that the curtailing of women’s property rights since the eleventh
century was aimed at reducing the rise in mainmort (nontaxable) properties,
triggered through women’s ample donations to the church.® Informal pres-
sure on Venetian patrician wives to will their dotal properties and parafernalia
(independent possessions) as supplementary dowries to their daughters—in
abrogation of intestate succession laws—as well as Florentine husbands’ suc-
cession to their deceased wives’ dowries can be viewed as similar measures to
curb the leakage of real estate and cash into the hands of the church.

Women’s participation in pilgrimages to either Jerusalem or Mecca is
another area of commonality and point of intersection yet to be explored.®
The disproportionately high number of single female residents and the sub-
sequent emergence of ribats (Beguine-like communities of laywomen for
devotional purposes) in late medieval Jerusalem, for example, might have
established a woman-friendly environment conducive to attracting Catho-
lic women travelers like Julian of Norwich.®”

Only a few scholars so far have ventured to conceive of the entire Medi-
terranean as a geographic area for the historical study of women and gen-
der.®® Our volume seeks to address these lacunae, familiarize scholars with
some of the existing literature in different regions and languages, and sug-
gest avenues for further comparative research.®” Peripheral areas such as
Portugal—Roman in origin but oriented toward the Atlantic—and the
Mediterranean’s many colonized islands and shorelines (Istria, Naxos,
Mykonos) are especially interesting in our eyes because of the interplay
of different developments in these regions, and the reciprocal processes of
assimilation and resistance.
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CHRISTIAN, JEWISH, AND MUSLIM WOMEN ACROSS
THE MEDITERRANEAN: OUR RESEARCH

The contributions in this book reveal common lives across the medieval
and early modern Mediterranean. Whether Christian, Jewish, or Muslim,
women controlled property and went to court to protect their property
and exert their rights. Aristocratic wives and widows dealt actively and
independently with massive amounts of property, as did, for example,
Dona Violante de Tavora and Donna Isabel de Sousa of mid-seventeenth-
century Portugal, who were granted immense patrimonies as the univer-
sal heirs of their husbands. Their situations may be compared with that
of Delphine Menduelle, a wealthy widow of fourteenth-century Avignon,
who inherited the family’s patrimony through her son and used her tes-
tamentary bequests to memorialize herself after death. The widow Lippa
of fourteenth-century Siena, who specified that her testamentary wealth
should pass down along the female line, and the noblewoman Prodana de
Sloradis of fourteenth-century Zadar in Dalmatia, who bequeathed land
with olive trees to her female servant, were Christian counterparts to
‘A’isha Qadin, an elite Mamluk wife of eighteenth-century Cairo, whose
religious endowments provided extensive charitable support for the poor,
and Shawikar Qadin, the concubine of two Mamluk amirs and the wife
of another, who appointed a freed female slave as the administrator of her
religious endowment. Although the courts were always male-dominated
spaces, women from the West and East used them for their own purposes.
Thus, Domenica, a widow in late medieval Istria, sued in court for prop-
erty that her late husband had alienated against her consent, and Johana
Nanyes of Valencia went to court seeking control of half of the marital
property she owned with her husband. In eighteenth-century Istanbul,
Karime Hatun went to court to register a religious trust with her husband
as heir, directing him to distribute her property for specific charitable
purposes. Other women went to court in the capacity of men, acting as
witnesses or guarantors, such as Venetian wife Richelda, who faced her
husband’s former business associate, and Antonia Michiel, who pledged
money for a traveling merchant. Women also took the place of men in
marriage and dowry negotiations; for example, on the island of Mykonos,
Maria, the daughter of Stamatini Karagiorgi, married according to the
wishes of her mother, and the dowry of Theodoroula was provided by her
sister and brother-in-law, while in Jewish communities in Umbria, Stella
negotiated the marriage contract for her daughter, and Ventura had to
deal with his daughter’s mother-in-law, who had taken financial control
of the dowry. Our volume offers these and similar case studies in the hope
that the diversity of women’s experiences within their communities as
well as the commonalities across regions and cultures are not overshad-
owed by the traditional historical canvas so often dominated by general
trends and the broad strokes of religion and law.
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The following chapters demonstrate that there is rich archival evidence
for investigating women and property across the Mediterranean. Whether
widely or little used, this thick material will enable historians to ask mean-
ingful questions about society and gender, with profound results. We hope
this volume will serve as a guide to promote further comparative research
of women’s lives in all cultures of the Mediterranean. It is evident from
these chapters that court records and documents of practice or daily life are
excellent sources to span time, place, religion, and law. It is our aim to fore-
ground the rich source base available to scholars of women’s property. The
chapters here use private notarial acts (such as Christian instrumenta and
testaments; Muslim deeds of pious donation, or wagqf; and estate deeds,
or tereke) from archives that span the entire length of the Mediterranean:
Portugal, Valencia, Avignon, Perugia, Siena, Bologna, Venice, Dalmatia,
the Aegean Islands, Istanbul, and Cairo. Administrative records—such as
a census record from fourteenth-century Avignon and a tax assessment
known as the Lira from fifteenth-century Siena—combined with lawbooks
(kanunname) that accompanied the land-and-tax registers of the Otto-
man rulers are useful tools for current and future work. In addition, court
records provide detailed insight into the contested nature of all property
arrangements regarding women, as is shown in the chapters on commercial
settlements and dowry restitution cases in late medieval and early modern
Venice, and on women’s commercial properties in eighteenth-century Istan-
bul. The investigations demonstrate that legal systems develop by borrow-
ing from other cultures and religions, and that law, as a living institution,
responds to the presence of disease, war, and the political and economic
exigencies of the communities it serves.

Our examination of women and property begins at the eastern end of the
Mediterranean, where religious divides were crossed as Christian law was
developed in an Islamized Egypt. Maryann Shenoda offers a comparative
study of canon law as it developed in the Coptic Church under the influence
of Muslim jurisprudence. She focuses on attitudes toward sexual conduct
and marriage among the clergy and laity, a significant matter for the Coptic
canons that were written in Arabic from the end of the eleventh century
through the thirteenth century. Shenoda argues that these fundamental
precepts for Christian life in Egypt were conceived and articulated with
influences from Islam, meaning that Muslim rulers, values, and the Arabic
language all played a role in shaping these Christian texts. The central issue
in these canons is women, and men’s relations to women as their wives,
daughters, sisters, mothers, and slaves. Also central are views on marriage,
which, after the prearranged stage of a dowry contract, is entered into for
the purpose of procreation. In its conceptual view, the Coptic Church in
the eastern Mediterranean was developing doctrine at the same time as and
perhaps influencing the Latin tradition in the West and, while using the
theological vocabulary of Islam, was departing from the Muslim views on
sex, marriage, and divorce. Thus, the stage is set for an examination of the



12 Jutta Gisela Sperling and Shona Kelly Wray

interrelationship between Christians across the eastern and western Medi-
terranean, as well as influences between Christian and Muslim theological
concepts in Egypt.

The diverse experiences of women’s lives begins with an example of how
well-propertied ladies came to their wealth through inheritance, which some
Christian and Jewish women acquired through their fathers’ or husbands’
testaments despite the dictates of intestate succession. Joélle Rollo-Koster’s
study of women and inheritance in fourteenth-century Avignon outlines this
sort of situation, arguing that the peculiar demography of this city favored
female inheritance. Plague, war, and famine combined with the particularly
masculine environment of the curial city produced a scarcity of men. Women
stepped into the gap and, as a result, gained improved legal status and social
prominence. The city’s census, known as the Liber Divisionis, demonstrates
this female prominence, as women appear as heads of households, often
without a male guardian, and as guardians, or tutrix, themselves. Indeed,
Rollo-Koster finds that a full quarter of the taxable property in Avignon was
owned by women, many of whom freely sold their property. These heiresses
in turn used their testaments to memorialize themselves after death through
bequests for innumerable masses and pious and charitable causes, or by nam-
ing religious institutions as universal heirs.

Linda Guzzetti follows women of more common status into the Venetian
court of appeals during the fourteenth century. Despite legal opinions and
even statutes against it, women served as witnesses in court, largely owing
to practical considerations in that they were party to the business involved.
Similar to what has been found for the maritime cities of Genoa and Amalfi,
Guzzetti uncovers examples of women who served as guarantors for men
in their business dealings. Sometimes these men were their husbands; in
other cases the relation is unclear. She discovers that women were party
to approximately 15 percent of the cases at court. Venetian law permitted
women to be witnesses in specific types of trials concerning last wills and
dowry restitution, but Guzzetti finds that the petizione judges often heard
female testimony for cases concerning business. Working women, such as
secondhand-clothes dealers and goldsmiths, went to court to defend their
own interests, as did wives and widows of stonemasons or wealthy mer-
chants, who had economic partnerships with their husbands. Elite women
often went to court over the administration of real estate and collected
rents. Guzzetti finds that in the maritime economy of Venice, when hus-
bands and sons were away, wives substituted for them in court.

Branka Grbavac examines the noblewomen of Zadar, a privileged group
in medieval Dalmatia’s principal city. Her study examines all of the extant
testaments of noblewomen from the fourteenth century, providing a break-
down of the marital status and reasons these women gave for composing
their last wishes. Although they were restricted in their possession and dis-
posal of landed property, these noblewomen were able to dispose of large
amounts of movable wealth according to their own wishes, which in the
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case of these testaments was principally for pious and charitable causes.
Grbavac demonstrates that a few noblewomen did in fact bequeath land
for pious purposes, making grants to ecclesiastic institutions. Other noble-
women bought land to subsequently give, thus keeping it out of the reach of
relatives who stood to gain through inheritance. Movable property, how-
ever, was most prominent in these testaments. These women bequeathed
huge sums of money but also food, clothing, and liturgical items.

Notarial practice in medieval Dalmatia followed that of Italy, and the
next chapter examines such acts in the place that established medieval
notarial law: Bologna. Shona Kelly Wray examines women’s testaments in
the rich notarial registers known as the Libri Memoriali during the year of
the Black Death (1348), when the presence of epidemic disease prompted
unprecedented numbers of the populace to make their wills; over 1,200
wills from the town and over 900 wills from Bologna’s countryside are
extant. July was the cruelest month in town, when over five hundred ill
testators dictated their last wishes, but in the contado (countryside), the
plague was sustained at its highest levels in August and September, when
nearly six hundred wills were written. Forty percent of the testators were
women, who testated without the need of a male guardian. Thus, the dev-
astation of epidemic disease produced a bounty for the historian, allowing
Kelly Wray to investigate women’s will-making habits in the city and the
lesser-studied countryside. She finds continuities in women’s participation
in notarial culture across urban and rural areas. She also notes that testa-
tors during the Black Death were more likely to go against the strong patri-
lineal restrictions of Italian intestacy law and appoint female relatives in
place of men. As demonstrated frequently in this volume, women benefited
from the scarcity of men.

Karen Frank introduces Jewish women in late medieval Umbria, whose
access to and use of property differed from what was allowed women by
Jewish law. Women’s control of property was heavily restricted under
the legal dictates of the Torah, Mishnah, and Babylonian Talmud, which
treated women as perpetual minors, unable to inherit from men unless
they were daughters with no brothers. Frank bases her examination on
the records of Christian notaries, involving transactions of Jews living
in fifteenth-century Umbria, and relates her findings to recent studies on
Jewish communities in medieval and early modern Italy and Europe that
argued for greater autonomy for women. The notarial acts provide numer-
ous examples of Jewish women who managed dotal property in ways con-
trary to legal prescriptions: they alienated their own dowries and acted
without male supervision as they arranged the dowry of their daughters.
Similarly, the rigid patrilinearity of laws on succession were not followed
when it came to testamentary practice: men named wives and daughters
as universal heirs. Frank also provides evidence of women who distributed
their property as they saw fit, not simply giving it to their husbands as their
heirs. She details women who engaged in business independent of male
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oversight both as widows—perfectly possible under Jewish law—and as
wives and single women—technically restricted under Jewish law. Putting
first the practical needs of families and the economic necessities of the com-
munity, Jewish men afforded women greater rights than one would expect
by studying the law alone.

In her study of marriage contracts of late medieval Valencia, Dana Wes-
sell Lightfoot highlights the fact that alternatives to the dotal regime did
exist. Artisan couples made property arrangements at marriage known
as germania, by which all assets of the couple were merged into a jointly
managed fund. Lightfoot explores the implications of this germania sys-
tem, and wonders whether it was as egalitarian as some historians have
argued. She mines the notarial record to detail the differences in germania
and dotal acts in terms of the types of property and their use. Used by
one-fifth of marrying couples, often of agricultural backgrounds, the ger-
mania worked best for farming families that sought to keep their property
intact and avoid the partible inheritance practices dictated by the Valencian
law code, or Furs, thus foregrounding in a new light the inseparable link
between marital assigns and inheritance. But the germania act also brought
to the negotiating table the demand that the wife’s contribution be recog-
nized as sustaining the household. While a bride’s family regarded dowry
as her security after marriage, the woman who negotiated a germania act
with her husband gained his recognition that she was his partner in their
community of goods. Yet this financial power came with a risk: the courts
recognized only the dotal regime.

Marriages that followed the dotal regime did not always entail dras-
tic restrictions in women’s access to property or lack of female autonomy.
According to Elena Brizio’s study of Sienese notarial records, noblewomen
had ample access to their husbands’ wealth. Although Siena’s civic statutes
promoted limits on women’s inheritance similar to those of Florence, Brizio
argues that men often preferred to leave their wealth to their daughters
and wives instead of turning to distant male kin as the law prescribed.
Furthermore, at marriage, men gave their wives gifts (donatio) in movable
and immovable properties that were not limited in size by law. Notarial evi-
dence from rural and urban Siena demonstrates that Sienese women acted
with autonomy in managing their property; they used their testaments to
bypass the dictates of intestacy law and had regular recourse to notarial
services to effect property transactions in their own interests. The politi-
cal turmoil that disrupted daily life in sixteenth-century Siena provided
loopholes of independence that some elite women were able to exploit. The
families of men sent into exile depended on the womenfolk at home for
economic well-being and political survival. Other elite women were able to
exert their will on personal matters, such as choice of marriage partner. But
while some women of prominent families were able to act independently,
others had less familial support and either suffered the hardship of poverty
or were vulnerable to predations of violent men.
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Across the Adriatic Sea, families in late medieval Istria had various
options in choosing marital assigns. Although property arrangements
based on limiting women’s wealth to the dowry (as practiced in Italy) did
exist, the most common choice among the patrician and lower classes was
marriage “as brother and sister,” known to modern scholars as the Istrian
marriage pattern. Marija Mogorovi¢ Crljenko provides a careful analysis of
this alternative marriage model according to which spouses had communal
ownership over property brought to the marriage. This system afforded
ample protection for widows, because at dissolution of the marriage by
death, half of the marital property went to the surviving spouse. Wives also
gained significant control of the family wealth during marriage, because
although property acquired during the marriage belonged to each spouse
independently, the couple managed it together; thus, the consent of a wife
was required for any alienation. Women did go to court to demand the
annulment of sales made by their husbands without their consent and,
unlike the Valencian plaintiffs married according to the germania arrange-
ment, the courts upheld the marital community property and had goods
returned. Istrian husbands respected their wives’ competence in running
the household by naming them executors in their wills and choosing them
as guardians for minor children. These benefits did not come without limi-
tations, however, as many widows received—Dbeyond half of the communal
property—usufruct, but only under the condition of remaining a widow.
Similarly, the decisions of a female guardian had to be approved by two
male relatives, and although women could distribute their wealth freely
in their testaments, they had to declare their last wishes in the presence of
their husband or male relatives.

Communal ownership again comes into play in Jutta Sperling’s com-
parison of marriage models of Portugal and northern and central Italy. She
demonstrates that Portuguese law promoted well-balanced gender relations
within marriage both by mandating joint ownership of property in mar-
riages of commoners and by preserving the pre-Tridentine notion of mar-
riage as based on consent alone. Italian communal statutes, on the other
hand, promoted a secular view of marriage as a formal arrangement based
on dowry exchange between families, and mandated agnatic and patrilin-
eal inheritance, thereby denying daughters both equitable ownership of the
patrimony as well as the religious right to freely choose their spouse. In
Portuguese marriages, spouses had mutual and symmetrical rights based
on joint ownership, and this equitable reciprocity, Sperling notes, was mir-
rored in laws concerning inheritance: parents could inherit from their chil-
dren (if they died without heirs), and children could disinherit their parents.
Doubtless because of the presence of many informal marriages, Portuguese
law differed notably from Italian law in its generous view of illegitimate
children: “natural” children had a right to a share in their parents’ inheri-
tance and, if there were no legitimate heirs, could be made universal heirs.
Sperling examines fifty wills from mid-seventeenth-century Lisbon to
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illustrate these principles of joint ownership among spouses, egalitarian
inheritance laws, and acceptance of informal domestic partnerships.

Using statutes, court records, and testaments from sixteenth-century
Venice, Anna Bellavitis provides a sophisticated analysis of the dowry.
Almost paradoxically, a woman received a dowry at marriage as her form
of patrimonial inheritance from her father, but as a wife, it was her husband
who used it, even though she could bequeath it in a will. This was a wom-
an’s unusable wealth, which she could use only when she became widowed
and—it turns out—successfully sue for in court. Venetian law safeguarded
this supreme principle by requiring that the value of dowries be guaranteed
on other wealth, normally landed property, belonging to the husband and
his family. Thus, if widows could successfully get their dowries back—and
Bellavitis shows us that many widows indeed had to sue their in-laws in
court—they would often receive landed property in return, despite the fact
that Venetian law prohibited the inheritance of landed property by women
in most cases. Thus, Bellavitis notes an interesting twist to the patriarchal
tendencies of the dotal regime: the legal system designed to channel mov-
able wealth to daughters to preserve the landed wealth of the natal family
for its sons ended up diverting the landed wealth of a husband’s family to
his widow, an outsider. As Bellavitis points out, Venetian mercantile fami-
lies traded and governed together, locked within this reciprocal system of
benefit and loss through their womenfolk. It was a delicate balancing act,
but it united the patriciate and thus the Venetian Republic. Even though
sumptuary laws tried to regulate dowry size and tighten the spigot on this
“dangerous flow of capital,” dowry inflation could not be stopped. The
same patrician men who drew up those laws knew, deferred to, and ben-
efited from the fact that high dowries meant high social status; as judges,
they authorized petitioning widows to receive much higher dowries than
the law allowed.

Federica Francesconi engages the historiography of Jewish women in
medieval and early modern Italy to provide a nuanced picture of upper-
middle-class Jewish women in eighteenth-century Modena. Using a wide
array of primary sources, including wills and contracts from the archives
of the charitable association Havurat So‘ed Holim as well as correspon-
dence with the Estense state, Francesconi uncovers the lives of three influ-
ential members: Miriam Rovigo, the association’s founder and spiritual
and economic leader; Devora Formiggini; and Anna Levi. Here is evidence
of Jewish women’s social and economic activities, which contrasts with
the traditional emphasis on patriarchal oppression. Organized structur-
ally along the same lines of traditional male confraternities, the Havurat
So‘ed Holim was nevertheless autonomous in its organization and distribu-
tion of charitable funds. It gained financial strength through donations by
its members but also through careful management of complicated credit
arrangements, negotiated by its members—especially Miriam Rovigo. Yet
this vision of independence is countered by Francesconi’s description of
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the two other members, who renounced rights to their large dowries in
order to benefit the male-centered business activities of the larger family.
Her evidence tempers recent historiographical trends stressing the financial
power and legal guarantees granted to Jewish women through their dow-
ries. Francesconi certainly finds that Jewish women acted with agency in
eighteenth-century Modena, but it was always a restricted agency that had
to function within the patriarchal boundaries of family and society.

Mary Ann Fay’s chapter offers a comparative study of women’s property
rights under northern European (England and France) and Islamic law in
the eighteenth century to argue that Islam provided women more security.
A married European woman became a feme covert—a status that sub-
sumed her legal identity under that of her husband, who then controlled
her property. Although, as Fay notes, aristocratic families found ways,
such as jointure, to settle property on their daughters for their separate
use—not to mention the fact that recent work has highlighted various ways
that such status could offer protection and legal maneuverability in the
male-dominated world of commerce and the courts’®—Fay’s point must
be emphasized: Islamic law did not penalize women because of their mari-
tal status. Adult Muslim women could own and manage property regard-
less of whether they were unmarried, married, or widowed. Fay examines
women’s management of property in the economy of eighteenth-century
Cairo in the form of the wagqf, or religious trust—property exempt from
the strict Islamic inheritance laws that disadvantaged females—although,
as noted earlier, others have argued that such awqaf could be used to name
male heirs and thus bypass the protection of female property rights guar-
anteed by the Qur’an. Using the records of the Ministry of Awqaf, Fay
demonstrates that Egyptian women endowed all kinds of commercial and
residential property as wagqf and named themselves as temporary benefi-
ciaries and administrators before that property passed to the pious heirs.
Use of the wagf was widespread among Muslim women, who went to court
to protect their rights and their property, which provided them revenue to
support themselves.

A further investigation of women in court is offered by Fariba Zarine-
baf, who studied the Islamic court registers (sicill) of eighteenth-century
Istanbul. Like their Christian and Jewish peers in Italy, and other Muslim
women in Cairo, the Ottoman women of Istanbul went to court to regis-
ter loans and property transactions and to claim their inheritance shares.
Inventories of estates (fereke) show class differentiation. By studying the
registration of cash awqaf (pious endowments treated as loans), Zarinebaf
uncovers the experience of women of modest means who had to borrow
money to survive. Even well-off women who had entered periods of diffi-
culty, often as a result of divorce, had to resort to these loans, putting up as
surety their jewelry, clothing, and other belongings. Women were often vul-
nerable in court, sometimes losing all they owned. However, when women
used the courts to defend their property interests, such as the collection of
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rent on properties they had inherited, they often profited. The courts also
tackled cases of inheritance, as Islamic law of succession could pit family
members against each other: children against the mother, and male against
female siblings. The possible advantages for women that Islamic courts
offered encouraged Christian (Armenian and Greek) and Jewish women to
use them to register loans, property dealings, and estates.

Evdoxios Doxiadis’s chapter returns the focus to marriage, a time for the
creation of alliances among kin. In this regard, marriages of the early mod-
ern Aegean Islands were similar to those throughout the medieval and early
modern Mediterranean, but in Greece the marriage ceremony also marked
the transfer of wealth to both bride and groom in the form of their respec-
tive inheritances. Thus, sons received their share of patrimony as “dowry”
at marriage. Roman-Byzantine law continued to influence these early mod-
ern marriages in that the wife retained absolute ownership of her dowry
during marriage, and any alienation had to have her consent. This was
the case in early modern Istria but absent from Italian marriages, where
husbands controlled the dowry. Also, unlike their western Mediterranean
counterparts, Aegean families allocated property at marriage by gender,
with mothers transmitting property to their daughters, and fathers to their
sons. Through an analysis of dowry contracts on the islands of Naxos and
Mykonos, Doxiadis demonstrates that beyond the parents, a wide selection
of kin were significantly involved in providing dowries. In the more agrar-
ian culture of Naxos, more customary practices are evident in which broth-
ers dominate as providers of dowries, while more distant relatives—with
female relatives taking prominent roles—participated in the marriages on
the more commercial island of Mykonos. Thus, through dowering prac-
tices, the women of Mykonos donated property to foster wider kinship ties
and even commercial alliances among families. Endowed with property
rights from Roman-Byzantine law, the women of Mykonos exercised those
rights by gift giving at the public ceremony of the marriage and, through
their material donations, gained social capital.

In the final chapter we return to the eastern Mediterranean and a dis-
cussion of law, here secular. Colin Imber focuses on miri, land held by the
sultan, which was usually given as fief (timar) in return for military service.
In concept and terminology, the timar follows from the conquered Chris-
tian regimes. Imber outlines the history of Ottoman lawbooks, or kanun-
names—compilations of law, or kanun, derived from the Byzantine term
for land tax, kanon. He analyzes women’s right to inherit land in these
laws as they developed, from versions in the 1500s that dealt with districts
within provinces, to general kanunnames with laws that applied through-
out the empire, and finally to the “New Kanunname” of the 1670s, which
lasted until the land code of 1858. The law, Imber argues, responded to
demography, and as was the case in the Christian communities examined
here, women benefited. In principle, women were barred from acquiring
title of miri land. However, Imber finds that women must have sometimes
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stepped into vacancies of timar held by their fathers, because the lawbooks
of the early sixteenth century explicitly forbade such cases. Other pro-
hibited cases show that families took advantage of loopholes in the law:
while sons could actually hold title, their sisters would share in the profits.
Change arrived with a new sultan in 1568, who enacted laws allowing
daughters to inherit, provided they paid a tax. Then, according to Imber,
the political circumstances of the early seventeenth century that caused
rebellion and flight from the land promoted even more generosity toward
female heirs. Thus, in the early seventeenth century, the laws forbidding
female ownership of miri land were weakened so that sisters and moth-
ers could inherit. When the Ottoman population and the demand for land
were on the upswing, the law privileged the male and prohibited female
ownership, but when the situation was reversed, and the cultivation of miri
land and resulting revenues for the sultan were threatened, women’s right
to that property became necessary—and the law changed.

The contributions to this volume thus demonstrate both the diversity
of women’s property rights and the varying practices within regions often
examined as single cultural and legal units, such as Italy or the Muslim
Middle East, as well as the commonalities that existed across the religious
divides of the Mediterranean. While the deep layers of parallel develop-
ments and mutual influences in law and religion—highlighted in this vol-
ume—worked to structure women’s rights in commensurable ways across
the Mediterranean, the local demographic, economic, and political situa-
tions played important roles in how women lived within their respective
communities, sometimes enabling women to gain greater rights to man-
age property. Maritime areas, it appears, offered opportunities to women;
Venice, Mykonos, and Istanbul all had fluid markets in which women par-
ticipated. Where economic and demographic realities required it, families
and communities allowed female participation otherwise restricted by law.
We hope that this comparative perspective on the complexities of women’s
property rights and gender relations, marriage, and kinship will serve to
break down religious and linguistic barriers and reorient future research to
examine the Mediterranean as a whole.
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1 Regulating Sex

A Brief Survey of Medieval Copto-
Arabic Canons

Maryann Shenoda

In the eleventh century, the Lower Egyptian bishops confronted Pope Cyril
IT (1078-1092) about his ill repute and exhorted him to dismiss his com-
panions from their office of service to the pope. The disgruntled bishops
had decided that the ecclesiastic servants and companions of the pope and
patriarch of Alexandria should be more virtuous, more pious, and, in some
cases, less sexually promiscuous. The pope promised, in writing, to send
these companions away but, upon further rumination, decided that no
group of bishops would dictate the affairs of the papacy and dismissed only
one of his ungodly companions: Abu al-Karam, a monk who had lived an
unbecoming monastic existence. Upon hearing of the pope’s ruse and his
dismissal of their written contract rather than his ungodly companions, the
bishops made recourse to civil authority, where they brought complaints
of their leader before the Fatimid wazir, Amir al-Juyush Badr al-Jamali.
The wazir, originally a freed Armenian slave who had come to Cairo at
the request of the caliph al-Mustansir in 1073, was dismayed by the fis-
sure and disturbed by the bishops’ recourse to civil authority regarding
an ecclesiastical matter. In turn, Amir al-Juyush summoned the pope and
his dissatisfied bishops and reprimanded the bishops for demeaning their
leader’s authority by making recourse to the wazir. He praised Cyril for his
virtue and ordered him to write laws by which he might order the affairs
of the clergy and laity, so as to avoid such an occurrence in the future; thus
were written the canons of Pope Cyril ITin 1086. This account of Cyril and
his dissatisfied bishops is given as a preface to the pope’s canons; however,
the author of the account is very careful to point out that Cyril was, in fact,
a pious man and innocent of the charges set against him. Nonetheless, in
compliance with the wazir’s request, the pope compiled a total of thirty-
four canons, which are part of a larger body of medieval Copto-Arabic
canons. These canons would come to play an important foundational role
in the establishment of personal status laws for Coptic Christians in the
medieval and modern periods in Egypt.

Unlike the Christian canons of medieval Europe, the medieval Copto-
Arabic canons—that is, the Arabic-language canons of the Coptic Ortho-
dox Church—were not necessarily developed or studied in conjunction with
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a secular law, since Egypt was governed by Islamic jurisprudence and relics
of Byzantine codes after the Arab conquest (642). Consequently, medieval
Coptic canons cannot be considered foundational building blocks for later
civil laws or the beginnings of a legal tradition in Egypt because Islamic law
was the primary legal code for both Muslims and non-Muslims.! However,
while these canons are not as significant for the establishment of secular
law, they do present salient vignettes into the social history of the Coptic
Church in Egypt. Addressing a variety of topics dealing with the religious,
social, spiritual, and even sexual conduct of clergy and laity, these canons
offer an important insight into how the medieval Coptic Church attempted
to codify the daily life of believers.

To what extent did the Islamization of Egypt affect the Coptic canonical
tradition of the medieval period? To what extent did the Western Christian
tradition affect the Coptic canons? What are the definitions of propriety for
men and women? And, more specifically, how did Coptic Christians articu-
late sex and sexuality in medieval Egypt? These are significant questions
for the historian, and although it may be quite challenging to answer them
with regard to the everyday practices of Coptic Christians, we may begin to
understand how the Coptic hierarchy attempted to govern concepts of sex
through the writing of canons. Since this topic is understudied in the medi-
eval Coptic context, there are many avenues by which it may be approached.
For example, much more research is needed to elucidate the links between
the medieval Copto-Arabic canonical tradition and the Western canonical
tradition as articulated in Lateran Councils I-IV (1123-1215), in Gratian’s
Decretum (c. 1140), in Gregory IX’s decretals (1234), and in the writings of
Latin fathers such as Thomas Aquinas (1225-1274). Some stipulations gov-
erning sexual conduct in the Western tradition are similar, if not identical,
to those found in the Coptic tradition. Such a comparative approach will
help historians understand the complex relationship between the Eastern
and Western churches before and after the great schism of 1054. Moreover,
this approach will complexify a history of the interrelationship between
Christians in the East and West, which does not necessarily come to a
complete stop because of doctrinal differences or the spread of Islam. Addi-
tionally, more attention needs to be paid to the Islamization of Egypt and
the ways that Islamic schools of jurisprudence may have affected the con-
ception and articulation of Copto-Arabic canon law. Specifically, we need
to think about how the vocabulary of Islamic jurisprudence may have been
adopted by Copts to effectively communicate the hierarchy’s position on a
particular issue in the Arabic language.?

In view of the amount of research still needed, T would like to begin by
considering one aspect of Copto-Arabic canons: the hierarchical articulation
and regulation of sex and sexual conduct among clergy and laity. Given the
limited space of this chapter, I will only be able to offer a very brief survey
of the canons of Popes Cyril IT (1078-1092); Gabriel, known as Ibn Turayk
(1131-1145); and Cyril ITI, known as Ibn Laklak (1235-1243), which pertain



Regulating Sex 27

to this topic.’ In many cases the Copto-Arabic canons I survey have Latin
parallels, which T will discuss and compare; however, this does not mean that
the Western canonical tradition is the only one that has influenced the Copto-
Arabic canons, nor does it mean that the Copto-Arabic canons have not made
their own impact on Western or Islamic traditions. My point is a very simple
one: considering Egypt’s position amid an important medieval trade route
that connected East and West, the historical prominence of the See of Alexan-
dria in all of Christendom, and the presence of a burgeoning Islamic establish-
ment in Cairo, we cannot neglect the possibility of exchange—material goods,
ideas, religious practices, and customs being only some of the things that were
exchanged among a whole host of peoples in the medieval period. Were the
canons of the church exchanged as well? Perhaps the ideas articulated in them
were, or perhaps some of them represent a shared concern among medieval
Christians. Nevertheless, it is important to recognize that these canons were
not produced or implemented in a vacuum, which is why future research on
this topic must examine their complex historical backdrop.

Traditionally written by popes or bishops, canons were formulated for a
variety of reasons: to comply with the demands of the Islamic ruling body,
as indicated by the preceding anecdote; for the purposes of conveying the
position of the Church regarding religious, doctrinal, liturgical, and social
matters; or even to confirm pastoral power. Just as with the Latin Christian
canons, the Copto-Arabic canons of this time period are concerned not
only with ordering the affairs of the Coptic Church as well as those of its
laity but also with maintaining the clergy’s authority.

Typically, these canons begin with a statement affirming the pope’s
divinely appointed position as archbishop, and in many cases he is likened
to Old Testament prophets (such as Moses and Jeremiah), who communi-
cated grand messages to the people of God. The canons then delineate what
is proper and edifying behavior for clergy (beginning with bishops, then
moving on to priests, deacons, and monks). In some cases this is followed
by an explanation of the liturgical rites of the church, after which come the
personal status laws that govern the social relations and private behaviors
of the laity, focusing on such matters as marriage, marital relations, extra-
marital relations, and divorce. One of the most central matters to be regu-
lated by the canons is sex and sexual conduct. Whether it be with respect
to the laity or to the clergy, the medieval Copto-Arabic canons spend a
great deal of time articulating proper Christian behavior, which is always
concerned with preserving chastity and preventing sexual promiscuity as
well as promoting proper sexual conduct in situations of sanctioned sex
(marriage). I should clarify that this regulation of sex was not considered
unusual, since it was in the Church hierarchy’s authority to involve itself in
every aspect of human life, especially that of sex. Furthermore, we find that
the Coptic canons of this period are no different from their Latin counter-
parts, which are equally concerned with sex and sexual conduct of the laity
and clergy, if a bit more elaborate than the Copto-Arabic ones.*
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Of the three papal canons previously mentioned, Ibn Turayk and Cyril 11
place the most emphasis on the clergy’s spiritual, liturgical, and sexual con-
duct, and this may very well be because both popes found hostile opposi-
tion from clergy during their papacies. As stated at the opening of this
chapter, Cyril’s opposition came mainly from the bishops of Lower Egypt,
who accused the pope’s companions of being morally inferior. Their con-
cern is recounted in the introduction to Cyril’s canons so as to commemo-
rate this internal conflict; interestingly, when the bishops confront Cyril on
this matter, they blame his companions for the immoral state of the Coptic
people (al-sha‘b):

“Thou, our saintly father, art spiritual, but lo those who corrupt the
state of the people are thy companions, and it is not right that such as
these should be thy companions, because they disparage thee.” And
he said to them, “Who are these whose companionship to me you de-
test?” They said to him: “George (Girga), bishop of Abtna, and Abra-
ham (Ibraham), bishop of Dibkua, and Pistos (Bistus) who was a monk
who had cast aside the askim® and had married a wife, and Banub the
scribe, and Abu’l-Karam [Abu al-Karam] the monk. It is not fitting that
these five should be with thee as thine attendants.”®

The author of this manuscript makes it clear that he does not agree with the
bishops’ accusations, which, he argues, were nothing more than a temptation
from Satan to cast judgment on their leader. He even goes so far as to say that
such strife among the Christians caused the wazir to turn “away from the
Christian people and [made him] inclined towards the Jewish people, owing
to the widely spread report of their (the Christians) blameworthy deeds and
unbearable machinations, and owing to the news that reached him of the
injustices of one against another.”” Not only were these disreputable com-
panions disparaging the “the state of the people,” but there was also concern
that the conflict over them would disparage the Christians in the eyes of
the Muslim sovereign, thereby forfeiting their privileged status to the Jews.
This anecdote speaks to several aspects of Coptic history: clerical dissent, as
well as Christian-Muslim, Muslim-Jewish, and Christian-Jewish relations;
moreover, it offers a context for the canons that follow—canons that heavily
regulate the public and private conduct of both clergy and laity. Almost half
of Cyril’s thirty-four canons directly address the category of clergy (bishops,
priests, deacons, and monks), stipulating their ecclesiastic limits, responsibil-
ities, and private life. The rest of Cyril’s canons specify personal status codes
for the laity, which also govern how the clergy serve the laity (e.g., services
such as marriage, baptism, and funerals). Cyril’s canons may very well have
been an attempt to morally reform the state of the clergy and laity, which, as
the author of the manuscript notes, had been made immoral.
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While Cyril met with opposition because of his disreputable companions,
Ibn Turayk found opposition upon his consecration to the papacy because
of the Christological articulations he added to the liturgy of the Eucharist.
The monks of Saint Macarius monastery, in the desert of Wadi al-Natrun,
opposed these changes and would not recognize his papal authority until
he modified his Christological statements. The new pope eventually com-
promised with the monks, subsequently authoring several series of canons
dealing with liturgical rites, laws of inheritance, and some personal status
codes. Ibn Turayk’s canons are by no means as rigid as Cyril’s with regard to
the regulation of the clergy’s authority and responsibilities; rather, they are
much more concerned with the proper administering of liturgical rites. How-
ever, like Cyril, Ibn Turayk is attentive to the clergy’s private life and upholds
members to a standard that forbids them from being in situations that may
lead to sexual promiscuity. Ultimately, Cyril’s and Ibn Turayk’s canons regu-
late clerical sexuality and attempt to prevent promiscuity by governing the
clergy’s interactions with both men and women in the social sphere.

For Cyril and Ibn Turayk, clergy are strictly forbidden from cohabiting
with a woman, unless she falls under the category of one who is forbidden
to him (mubarrama). In his sixth canon, Cyril writes:

It is not permitted to a bishop, or a priest, or deacon, or layman to live
with a woman at all, unless it be a mother, or a sister, or a paternal
aunt, or a maternal aunt who are forbidden to him. Whoever gainsay
this, judgment for disobedience is necessary for him.®

Ibn Turayk’s twenty-fifth canon reiterates much of Cyril’s sixth canon:

None of the clergy shall dwell with any woman at all, unless she be his
wife, or his mother, or his sister, or his maternal aunt, or his grand-
mother who it is forbidden to him to marry by the Law of God. Who-
ever is alone in a dwelling with other than them shall have no office at
all in anything concerning the priesthood.’

In the case of Cyril’s canon, it seems that no man (cleric or lay) should
cohabit with a woman other than those “who are forbidden to him”
(tuharram ‘alayhi); however, unlike Ibn Turayk, he does not include the
wife as a possible mubarrama, which leads me to question whether Cyril
may have been referring to a celibate priesthood. One of the major dif-
ferences between the Latin tradition and the Eastern Orthodox (including
the Coptic) tradition is that of a celibate priesthood.!’ The great schism of
1054 was, in part, because the Latin West demanded the celibacy of parish
priests while the Eastern tradition strongly supported their marriage. These
differences, among others, caused a rift between the churches; however, we
cannot assume that the divide between East and West happened instantly,
nor can we assume that the Western tradition did not continue to influence
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the Eastern one, and vice versa. The date ascribed to Cyril’s canons, 1086,
is squarely in the wake of the great schism, and the historical context of
Christendom at large should be considered so as to shed some light on what
may be happening in canon six. Lateran Council T (1123) is the first council
succeeding the great schism that articulates clerical celibacy.!' Canon three
is almost identical to Cyril’s canon six:

We absolutely forbid priests, deacons, and subdeacons to associate with
concubines and women, or to live with women other than such as the
Nicene Council (canon 3) for reasons of necessity permitted, namely,
the mother, sister, or aunt, or any such person concerning whom no
suspicion could arise.'?

Lateran Council I only differs from the Copto-Arabic canons in that it adds
concubines along with women; however, the two agree with regard to pro-
hibitions of cohabiting with “forbidden women” or women about “whom
no suspicion could arise.” Ultimately, whether Cyril was in fact calling for
or alluding to the presence of a celibate priesthood is difficult to determine,
but by the time Ibn Turayk writes his canons (1154), the significant addi-
tion of “wife” is made, thereby pointing to clerical marriage.!’ Further-
more, Ibn Turayk’s canon twenty-five is specifically addressed to the clergy,
unlike Cyril’s, which includes the term “layman,” indicating that clerical
marriage was acceptable during the papacy of Ibn Turayk.

While there are parallels between both Cyril’s and Ibn Turayk’s canons and
the Lateran Council canon (which is actually a reference to a Nicene Council
canon), there is also an important parallel between the Copto-Arabic canons
and Islamic jurisprudential vocabulary. The Arabic words that Cyril and Ibn
Turayk use to describe the category of forbidden women (Cyril uses form V’s
tubarram a‘laybi, and Ibn Turayk uses the plural passive participle mubarra-
mat) are borrowed from Islamic jurisprudence; the definition of this category
may be understood from the Qur’anic verse found in Surat al-Nisa:

Forbidden unto you are your mothers, and your daughters, and your
sisters, and your father’s sisters, and your mother’s sisters, and your
brother’s daughters and your sister’s daughters, and your foster-moth-
ers, and your foster-sisters, and your mothers-in-law, and your step-
daughters who are under your protection (born) of your women unto
whom ye have gone in—but if ye have not gone in unto them, then it is
no sin for you (to marry their daughters)—and the wives of your sons
who (spring) from your own loins. And (it is forbidden unto you) that
ye should have two sisters together, except what hath already happened
(of that nature) in the past. Lo! Allah is ever Forgiving, Merciful.!*

Here the Arabic word is form IT in the passive voice, hurrimat, which has the
same root (h-r-m), meaning “to forbid or prohibit.” Surat al-Nisa, as do the
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Copto-Arabic canons of Cyril and Ibn Turayk, uses this word to delineate
incest taboos, the category of woman that is forbidden for marriage. For the
canons, the word is used to indicate that celibates may cohabit only with
this category of woman to avoid compromising vows of celibacy, while in
the Qur’anic verse, it is used to establish incest taboos and has nothing to do
with celibacy. Nonetheless, the parallel is in the word itself, clearly borrowed
from Islamic jurisprudence by the Coptic author, who may not have had
access to an Arabic Christian canonical vocabulary. What is interesting is
that the content of these particular canons are nearly identical to their Latin
counterparts; however, because they are written in Arabic, they seem to bor-
row from the vocabulary of Islamic jurisprudence. Future research should
explore these unexpected connections—where Christian precepts are being
articulated in the vocabulary of Islamic jurisprudence—to add to our exist-
ing understanding of Christian-Muslim coexistence in medieval Egypt.

Two of Ibn Turayk’s canons specifically regulate how bishops and monks
should negotiate their social terrain outside of their monasteries. Canon
thirty admonishes them not to visit public bathhouses unless it is neces-
sary due to illness. This canon illustrates the type of measures bishop and
monks were encouraged to take to avoid situations that might compromise
their vows of celibacy.

A bishop shall not enter the public bath in the day time, and he shall
not uncover himself. If need or necessity oblige this, then he shall enter
at night-time, and shall remain alone in a retired spot with members of
his order. And likewise, the monks shall not enter the public bath ex-
cept from necessity, or that there be need of this on account of sickness;
and it shall be (done) according to the above mentioned decree.'

Canon thirty, then, is what could be thought of as a precautionary measure for
celibates; furthermore, it seems to be the only canon of this collection that cau-
tions against homoerotic behavior. While it was not prudent for a bishop or
monk to frequent the men’s public bathhouses because it was considered unfit-
ting of a certain monastic asceticism to indulge the body, underlying the canon
is a warning that such a situation could lead to homoerotic behavior. If it is
absolutely necessary to go to the bathhouse, the necessary precautions should
be taken: going in the nighttime, not exposing his nudity, and not mingling
with men other than those of his rank—meaning other celibates. It should be
noted that parish priests are not included in this canon because they were not
required to take a vow of celibacy and were therefore allowed to marry.

Ibn Turayk’s thirty-first canon forbids monks and bishops from owning
female slaves for the same reasons that they are forbidden to frequent the
public bathhouses: for fear of sexual promiscuity.

A bishop or a monk shall not at all possess a servant girl, and he who
possessed a female slave before he became a monk or bishop, or to
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whom one has come through inheritance, shall sell her immediately
and shall not keep her; and if he chooses to set her free, that is the best,
since she may not serve him or dwell with him. And he who trans-
gresses in this matter is under sentence and interdiction.'®

Rather than prohibiting monks and bishops from owning slaves, the
canon is concerned with the possibility of a monk living with a woman
who is not forbidden to him. This canon reiterates the concerns of Cyril’s
sixth canon and Ibn Turayk’s twenty-fifth canon, which interdict monks
and bishops who cohabit with women other than mubarramat.V’ Again,
the concern is to prevent sexual promiscuity and the dissolving of monas-
tic vows of celibacy. It is also important to note that this canon implicitly
reveals slavery to be an acceptable practice in medieval Egypt, as it was
throughout medieval Europe and the Islamicate at the time,'® and in fact
an important part of economic sustenance for many of these societies.!”
Having discussed the canons intended for celibate clergy, I will now turn
to the canons revolving around marriage, the definition of an objection-
able marriage, and what may be considered proper sexual conduct in a
marital relationship.

THE OBJECT OF MARRIAGE

Of the three papal canons of this period, those attributed to Cyril 111, known
as Ibn Laklak, are the most concerned with social relations. Ibn Laklak cov-
ers everything from the laws dealing with the baptism of male and female
children to marriage, marital relations, divorce, and inheritance. There is
no doubt that Ibn Laklak’s collection, compiled in 1238, is the most thor-
ough examination of social life and relations for Coptic Christians living
in medieval Egypt. In fact, these canons are so thorough and so integral to
social relations that they became a foundational source for later canonical
compilations used to this day in the Coptic Church. Like the other papal
canons, Ibn Laklak’s are a gathering of canonical traditions that span from
the apostolic tradition to Byzantine law in concert with canons specific to
medieval Egyptian life and its nuances.

There is a clear discussion of marriage and its objectives in the canons,
and this is a good starting point for understanding how the Coptic Church
chose to instruct believers on this matter. To begin, marriage, as Ibn Lak-
lak writes, may only take place after a betrothal contract has been formu-
lated between a consenting man and a consenting woman. Once the two
parties (which may include guardians, family members, and priests) have
agreed on the dowry and the earnest money, have revealed any physical
or mental deficiencies, and have come to an agreement that they will still
marry regardless of any physical or mental deficiencies, the crowning cer-
emony may take place. Ibn Laklak has a very long section on the betrothal



Regulating Sex 33

contract in his discussion of marriage, after which he turns to what he
considers proper sexual relations in a marriage. For Ibn Laklak, sex is the
primary object of marriage, conducted solely for the purpose of begetting
children; therefore, he writes that impediments to copulation can be reason
for annulment:

As to the impediments to copulation which is the object of marriage,
(these are), for example, castration, complete insanity, elephantiasis,
leprosy, the bone which hinders in women,? the impotent, the her-
maphrodite and such like things.?!

Ibn Laklak clearly states that the “object of marriage” (al-magqsud bi al-
zija) is sanctioned sex (al-ijtima®) and that neither partner in a marriage
should refuse sex to the other, with but a few exceptions:

It is not permitted to either of the two to refuse copulation with the
other, without absolute necessity, at other than at the prohibited times,
namely the days of obligatory fasting, especially Holy Week, and during
the days of her (the wife’s) menstruation and of her lochia. Onanism is
not permitted, nor the drawing forth of the sperm and the casting away
of it in such a manner that offspring is not produced, nor the taking of
medicines in order to prevent conception.??

While the object of marriage is copulation, the object of copulation is
reproduction rather than pleasure for the two partners. Practices that may
hinder the reproductive process, such as refusing to have sex, coitus inter-
ruptus, onanism, or birth-control medicines, are all forbidden in Ibn Lak-
lak’s canons. We may infer from this that the Copto-Arabic articulation of
sex at this time was that of an act that would only be sanctioned if carried
out for the purposes of begetting children. This posture is not unique to
the Coptic Church, and its parallels may be found in the Latin Church
at approximately the same time period. Such parallels may be observed
when Pope Gregory IX’s Decretals (1234) are compared with Ibn Laklak’s
canons.?® While there is indeed a parallel between the Eastern and West-
ern Christian traditions’ articulations regarding sexual relations in mar-
riage, the shared notions regarding sexual conduct may be traced in many
cases to a biblical Judeo-Christian tradition, accepted by both Eastern and
Western churches.?* It is interesting, however, that the Latin and Coptic
churches chose to articulate these laws in canon form at approximately the
same time. More research needs to be carried out to determine how these
canons came to be shared by both churches.

Marriage, for Ibn Laklak and many other medieval Christians, is a
divine sacrament, and therefore divorce is forbidden; however, annulment
is granted for a few specific instances—especially situations in which the
object of marriage (procreation) is not being fulfilled.
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Sixth (Section) concerning that which annuls marriage. Marriage shall
be annulled after proof of adultery against the woman, or by both of
the married couple embracing the religious life with their mutual con-
sent, or if a man arrange for the corruption of the chastity of his wife,
or if either of the two arrange for the corruption of the life of the other,
or that the marriage is one of those previously mentioned among pro-
hibited marriages®® or repugnant ones (mentioned)®® in their section,
or through the occurrence of that which prevents copulation which is
the object of marriage, as has already been shewn. If a man continue
for three years after the union without being able to do that which is
proper for him (to do), then the wife or her parents have the right to
annul the association, unless the woman prefers to live with him, and
her paraphernalia shall be returned to her.?”

Ibn Laklak goes on to add that reasons such as illness (e.g., elephantiasis,
epilepsy, or leprosy) if discovered after the marriage, adultery if proven,
and absenteeism due to captivity or abandonment are also valid justifi-
cations for the annulment of a marriage. Essentially, then, if the object
of marriage is not being fulfilled for any of the aforementioned reasons,
the marriage may be annulled, and remarriage is sanctioned. Interestingly
enough, parallels may be found between the Coptic and Latin traditions
even with respect to the valid causes of annulling a marriage; however,
the varying opinions and debates regarding this topic are too extensive to
discuss here.?® Nonetheless, it is clear that the two traditions shared much
in the way they understood and codified the marital relationship—which
includes everything from contracting the betrothal to marital sex to the
annulment of the marriage. Lest this statement be taken out of context,
I cannot emphasize enough that while there is certainly overlap between
the two canonical traditions—conceivably because of an exchange of sorts
between the two churches—each canonical tradition was very particular
to its region and historical context. There are several aspects of the Coptic
canons that are peculiar to Egypt and to the process of Islamization that
was taking place at the time of their composition. In addition, the Old Tes-
tament laws and codes, as well as the patristic tradition that both churches
have in common, should not be neglected, since these are, undeniably, a
cornerstone of Christian thought and understanding.

CONCLUSIONS

Throughout the history of Christianity, canon laws have been composed
for a variety of reasons and in sundry contexts: in response to doctrinal/
theological teachings deemed heretical by Church hierarchy, to maintain
or delineate pastoral power, or to outline the precepts of a Christian iden-
tity so that it may be socially and religiously distinguished from other



Regulating Sex 35

coexisting groups. These are but a few of the reasons for the historical
composition of canons; however, what these and other reasons point to is
the fact that a religious institution, such as the Coptic Church, thrives in
a social sphere—made up of different faiths or different interpretations of
the same faith—which may sometimes challenge that institution’s authority
or give it cause to defend its theological and social precepts. The preface to
the canons of Cyril II describes one instance wherein internal and external
tensions incited regulations on the liturgical, social, and sexual conduct of
clergy and laity. One of the most central aspects of the medieval canons
is their explicit regulation of sex and the codification of sexual practices.
This codification not only regulated clerical and lay sex but also delineated
an official posture on prohibitions and allowances, thus establishing, for
Coptic Christians, a set of guidelines by which they could be physically
disciplined and spiritually accountable.

I have offered a very brief survey of the different types of Copto-Arabic
canons intended to regulate clerical and lay sexual conduct; however, it is
my hope that this survey has illustrated just how important and informa-
tive a study of canon law can be for a wider historical understanding of
medieval Egypt. The Copto-Arabic canons of Cyril I, Ibn Turayk, and Ibn
Laklak not only help to illuminate some of the critical matters of social
life that the Coptic Church hierarchy attempted to codify but, with a thor-
ough study, can also help historians to understand the complex parallels
between the Eastern and Western Christian traditions, which continued to
exist after the great schism and in the wake of the Islamization and Arabi-
zation of Egypt. Perhaps because the history of medieval Coptic Egypt is so
understudied, it may be surprising that the codification of sexual conduct
was more in sync with Latin Christianity than with the burgeoning Islamic
religion, which was taking root in Egypt at this time. It may simply be a
matter of coincidence that Coptic and Latin traditions articulated similar
canons around the same time; nonetheless, such a parallel is indicative of
just how much more research needs to be forged in this field so that we may
begin to understand the intricacies of medieval Mediterranean history.

NOTES

1. See, for example, Harold Berman, Law and Revolution: The Formation
of the Western Legal Tradition (Cambridge, MA, 1983). Non-Muslims, or
ahl al-Dhimma (Jews and Christians in the Egyptian context), were subject
to Islamic laws and governance with the exception of personal status laws,
which were particular to each religious group. However, in some cases dbim-
mis could choose to make recourse to an Islamic court and judge regardless
of their faith. For more on Islamic law and dhimmi status, see Antoine Fattal,
Le statut legal des non-musulmans en pays d’Islam (Beirut, 1958); “How
Dhimmis Were Judged in the Islamic World,” trans. Susan Pickford, in Mus-
lims and Others in Early Islamic Society, ed. Robert Hoyland (Burlington,
VT, 2004), 83-102.



36 Maryann Shenoda

2.

O 0

10.

11.

12.

13.

14.

15.
16.
17.

The reader should note that the Coptic Church underwent a translation
movement beginning in the tenth century. Arabic began to be used more
regularly in secular administration, and the Coptic language was relegated to
liturgical services and the private sphere. The decline and eventual death of
the Coptic language did not happen immediately after the Arab conquest of
Egypt; rather, it was a gradual process. The extent to which Arabic should be
incorporated into the liturgical life of the Church and learned by Christians
was actively debated among Copts. In order to translate theological ideas
into Arabic, Coptic Christians began looking to Islamic theological articula-
tions and in some instances borrowed from Islamic theological vocabulary. It
is my contention that the same borrowing has occurred with regard to Coptic
canon laws.

. According to Samuel Rubenson, Christodoulos (1047-1077), the sixty-sixth

pope of Alexandria, was the first Coptic pope to compose canons in the Ara-
bic language (rather than translate Coptic canons into Arabic). Rubenson,
“The Transition from Coptic to Arabic,” Egypte/Monde arabe, Premiére
série 27-28 (1996): 77-92. The canons surveyed here follow Christodoulos’s
lead with their concern for personal status laws; however, they are longer
and more detailed.

. The Latin canonical tradition eventually led to the appointment of canonists,

lawyers, judges, ecclesiastical courts, and teachers of canon law; the estab-
lishment of universities; and an intellectual and philosophical tradition that
was not the case with the Coptic canonical tradition. The Coptic canonical
tradition was not as complex, and in many cases the pope or bishop was
the judge, regardless of his education or experience. For more on the West-
ern canonical tradition, see James A. Brundage, Medieval Canon Law (New
York, 1995).

. Askim, the Arabized version of the Greek word schema, is the strictest
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shared much of the same theological and doctrinal articulations.

Of course, just because clerical celibacy was debated in the eleventh century
doesn’t mean it wasn’t being practiced before that or was wholly enforced
after that.

Medieval Sourcebook, “Ninth Ecumenical Council: Lateran I 1123” http:/
www.fordham.edu/halsall/basis/lateran1.html (accessed October 1, 2008).
The date given for the compilation of Ibn Turayk’s canons is 1154, which is
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Translation (London, 1976), 4:23.
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It should be noted that the Arabic here is jariya, which may be translated as
“female slave” but, depending on interpretation, could also mean “concu-
bine.” However, Ibn Turayk is not referring to concubinage here because he
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uses a different word for concubine (surriyya) in canon twenty-one, where he
forbids the practice altogether. This is a noteworthy difference between Cop-
tic Christianity and Islam during this period. Concubinage was an acceptable
practice in Islam, and concubines were considered slaves; however, Copts
were permitted to own female slaves (unless they were celibate) but forbidden
from having concubines.

The owning of Christian slaves by non-Christians was forbidden in the West-
ern Christian tradition, and the fourth Lateran Council explicitly discusses
this point with regard to Jews owning Christian slaves; however, the prac-
tice of slavery, in general, was tolerated by the Church at this time. In the
Islamicate, each tradition had its laws and regulations regarding the owning
and selling of slaves, but the practice of slavery itself was not forbidden. For
a discussion of slavery in Islam, see R. Brunschvig, “Abd,” Encyclopaedia
of Islam, ed. P. Bearman, Th. Bianquis, C. E. Bosworth, E. van Donzel,
and W. P. Heinrichs (Leiden, 2008), http://www.brillonline.nl/subscriber/
entry?entry=islam_COM-0003.

Slavery was an important part of medieval European economics and perhaps
for that reason played such an integral role in medieval society. For a good
discussion of medieval European slavery and economics, see Michael McCor-
mick, Origins of the European Economy: Communications and Commerce
A.D. 300-900 (Cambridge, 2001).

This is a reference to vaginismus.

andria,” Bulletin de la Société d’Archiologie Copte 12, no. 1 (1946-1947):
118.

Ibid., 120.

Especially Summa on Marriage, composed by Raymond Penyafort, who was
appointed by Gregory IX, includes much of the same discussion on the physi-
cal impediments of sex, which impediments may annul a marriage, the object
of copulation, and proper seasons for abstaining from sexual intercourse.
For example, see the many laws relating to sex in the book of Leviticus, spe-
cifically Chapter 18.

This includes marriage of consanguines, or affines by godparents or milk
kinship. Burmester, “The Canons of Cyril III Ibn Laklak,” 117-118.

This includes marriage of minors, those who are over sixty years of age, mar-
riage of a widow who has not fulfilled her ten-month period of mourning,
marriage of a freeborn person to a slave, marriage of those who renounce
their religious vows, and marriage of a priest’s wife after his repose. Burm-
ester, “The Canons of Cyril III Ibn Laklak,” 118-119.

Ibid., 121.

James A. Brundage’s important works on the topic: Law, Sex, and Christian
Society in Medieval Europe (Chicago, 1987); and Sex, Law, and Marriage in
the Middle Ages (Aldershot, VT, 1993). Brundage surveys the various topics
regarding sex, marriage, and canon law and discusses the varying opinions
and debates.



2 The Boundaries of Affection

Women and Property in Late
Medieval Avignon’

Joélle Rollo-Koster

Papal Avignon was an unusual medieval city. By contemporary standards, it
had many of the characteristics of a modern city, including anonymity and
social fluidity. The population grew throughout the thirteenth and early
fourteenth centuries to some five to six thousand inhabitants on the eve
of the papacy’s move to the city in 1376.! Most historians agree that with
the papacy, the sedentary population of Avignon climbed to approximately
thirty thousand inhabitants by the 1370s, a number swelled by thousands
of visitors—laic and religious petitioners at court, students, beggars, and
officials—who escaped statistics because of their transience.> The large
immigration pool obliterated traditional ties of family, kin, and friend-
ship, and the anonymity that allowed a person to die alone in a street also
favored social fluidity. Newcomers rose to the level of the merchant nobility
with hard work, social connections, good marriages, and sheer luck. Sche-
matically the population consisted of native inhabitants; a Jewish commu-
nity; secular and religious officers of the curia; cardinals, along with their
lay and religious entourage; secular and regular clergy; and, finally, other
immigrants needed to serve this rapidly growing population.3

During the fourteenth century, citizens and immigrants founded and
populated new urban areas—the fifty or so bourgs (clusters of dwellings) in
the southern and eastern parts of the city located outside the old thirteenth-
century walls. These bourgs expanded the civic territory and relieved the
demographic pressure intra muros (within the walls). By the mid-fourteenth
century, they were made part of the Avignonese territory after the construc-
tion of the new surrounding walls. The bourgs contained anywhere from
a few to a hundred houses on parcels of land that their owners leased for
rent, mostly to immigrants. The wealthy, more established population lived
within the old walls.*

During the late Middle Ages, high mortality rates due to the plague
combined with the rise in immigration improved to some extent the lot of
Avignonese women. The demographic situation of the city allowed women
who lacked extended ascendant and descendant kin relations to amass con-
siderable patrimonies. The curial city suffered from a scarcity of “family”
men, which freed women of the many constraints traditionally attached
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to medieval society. Avignon abounded with single clerics, whose popula-
tion was constantly being replenished with newcomers. By contrast, the
families of Avignonese citizens and of laic “followers of the Roman court”
were fragmented by recurrent demographic crises. When wars, plagues, or
famine weakened the city, renewed immigration hid the effects of the crisis
among the papal administration; among the general population, however,
women gained in legal status and social prominence due to the scarcity of
patrilineal heirs.’

Immigration influenced Avignon’s society and culture. According to
Jacques Chiffoleau, urbanization, migrations, and epidemics broke lineage
solidarities; in his eyes, most Avignonese were “orphans”—that is, immi-
grants who never returned to the land of their ancestors.® As will be shown
throughout this chapter, various textual evidence supports Chiffoleau’s
assertion. In Avignon’s urban setting, the frequent absence of male children
or relatives due to frequent epidemics, immigration, and the androcentric
character of the capital of Christianity altered the roles of women. The
exclusion of dowered daughters to any rights of succession, paternal or
maternal, was mitigated in many cases by the scarcity of men. In contrast
to Italian cities such as Florence, where daughters would inherit from their
fathers only in the absence of male relatives up to the eighth degree, Avi-
gnonese wives and children, including daughters, tended to become legally
designated heirs.” In fact, women obtained rights of succession in more
than 24 percent of the wills studied.®

Accordingly, women’s legal status was somewhat fluid.” Provengal law
was a blend of Roman law and customary legal traditions. Roman practices
started to affect the drawing of testaments by the twelfth century with the
appearance of the essential Roman legal clauses: nuncupatio (declaration
of being free of guardianship), codicils, the naming of witnesses, and—
most importantly—appointment of the universal heir. With the crises of
the fourteenth century, widows and older daughters bypassed their tra-
ditional incapacity to act legally without male guardianship because they
often lacked male ascendants and descendants. As for married women, an
authorization from their guardian—often just their simple presence at the
notary alongside them—waived the burden.!

The collection of legal consultations left by Etienne Bertrand (1434-
1516), a renowned fifteenth-century jurist, allows us to explore the details
of legal practice.!! His decisions on various cases suggest that when dealing
with women, legal theory often did not match reality. For example, Ber-
trand directed fathers to give their daughters a dowry, and allowed daugh-
ters to marry without their father’s consent if the father’s actions somehow
justified the act. A daughter could then sue her father for the dowry. Dow-
ered daughters lost their rights of succession, even though they needed to
formally renounce their legitima—that is, the portion of the succession to
which they were legally entitled under Roman law. The detailed renuncia-
tion formula implies that if the daughter did not clearly spell out which
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possessions she was renouncing, she could still be in contention for her
legitima.'? Bertrand stressed the difference in value between a wife’s dowry
and her husband’s marital gift (donatio propter nuptias). The dowry was
given to the husband to “sustain” the union; it was restituted at the end of
marriage and entailed separation of goods. Still, there was discussion as
to the inalienability of dotal goods; the wife may have owned them, but
the husband possessed them, hence he could—in Bertrand’s eyes—alienate
them. Bertrand went as far as stating that the ownership of dotal immov-
able properties went to the husband—a far cry from the Roman rule of
inalienability. In his eyes, a wife did not have ownership of her dowry, even
though she might attempt to distribute it freely in her testament.

However, Bertrand was of the opinion that bridal gifts beyond the dowry
(bona paraphernalia) and similar extradotal properties were unequivocally
in the property of the wife. He advised to spell out the specifics of the man-
agement of these goods in the marriage contract. If none were inscribed,
the wife had total freedom to dispose of them.!® Bertrand also advised that
a clear separation of goods be recorded in inventories, “so that they [each]
mark and sign [their properties] with their mark or signature.”'* Roman
law dictated that a dowry return to the father when the wife died, but in
customary practice, the dowry went to the children of the union.” In the
case of the couple’s separation from bed and board, however, Bertrand
advised that the dowry return to the wife’s father.!

The Liber Divisionis, a census of the population of Avignon in 1371,
offers some of the richest evidence regarding women and the larger com-
position of the population during the late fourteenth century. Of the 3,820
registered heads of household, 563 were women. This large sample of cen-
sus data allows us to determine women’s citizenship status, analyze their
occupations and marital status, and trace their geographical origins and
patterns of immigration.!”

As already mentioned, recurrent epidemics and immigration quite often
promoted women as heads of households. Women inherited patrimonies
including lands, shops, and monies, and assumed the title of head of house-
hold when no man was left to claim it.'"® In the Liber, female heads of
household declared their status, including their rights of guardianship over
their children, in the following way: “Lady Moneta widow of Ciuto Guidi,
furrier from Florence, for herself and as guardian (tutrix et tutor) of the
said Guido and Karllo, minors under her wardship (pupillorum), brothers
and son of the deceased Ciuto Guidi” or “Lady Simeranda widow of master
Poncius, guardian (tutrix et tutor) of Guiderius.”"’

In Provence, the ancient Roman concept of mundium (male guardianship)
usually prevailed, even if a wife had been made guardian of her children by
testament.?’ The Liber shows that women could free themselves from male
tutelage whenever men of their lineage were wanting. The law recognized
their gain by allowing the feminine tutrix to be recorded, which shows that
widows who did not remarry could claim the mundium for themselves.
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This practice might not have been limited to Avignon. In her study on
businesswomen in medieval Montpellier, Kathryn Reyerson asserts that
“while Roman law did not readily allow a mother to be the guardian of
her children, in Montpellier such was often the practice.”?' We still have
to assume that these examples were not the norm, however, and that in
Avignon, male guardianship prevailed whenever it could. For example,
the Liber listed “Andreas de Janfiglazzi from Florence for himself and as
guardian (tutor et tutorio) of the said Guidonus and Filippo, minors under
his ward (pupillorum), sons of his nephew, the deceased Filippo Maccuoli;
Lady Bilia widow of the said Filippo, their mother.”?? In this case, Bilia
is simply a “mother,” without any guardianship over her children, even
though the word pupillorum indicates that they were still minors.

Avignonese citizenship could follow the mother’s status or result from
satisfaction of the requirements of residence and possession of real estate.?
A small fee of one obol was paid to formalize the acquirement of citizen-
ship.?* No evidence indicates social or professional favoritism for either
citizens or papal courtiers. The latter participated in all professional activi-
ties without any restrictions due to their status. They possessed real estate,
bought, traded, lived, and died like the citizens.?* The Hundred Years
War occasionally forced the Avignonese papacy to fend off attacks from
companies of mercenaries. Citizens and courtiers alike paid the new war
taxes (gabelles).?* Whenever the papacy levied extraordinary taxes to clean
the comtat (territory) from the “free companies” of mercenary armies, it
required funds from both communities.?”

Only occasionally may the courtiers have regretted their decision to
refuse citizenship. When Gregory XI levied extra funds to ransom back a
number of castles held by mercenaries in his native province of Limoges, he
asked the citizens of Limoges (limousins) residing in Avignon for contribu-
tions. Florentine courtiers were expelled from the city in 1376.%¢

Of the 563 women listed in the Liber Divisionis—presumably as heads
of household—five did not declare their status, 331 registered as corti-
siani (papal courtiers), and 227 registered as cives (citizens).?’ The fact
that the majority of the women listed were courtiers indicates their tran-
sience, mobility, and lower financial position, since presumably they did
not fulfill the prerequisite of real estate ownership required for the quali-
fication of citizenship.

Twenty percent of all women declared an occupation. Of the 331 female
courtiers, 24 percent listed an occupation, and of the 227 female citizens,
14 percent listed an occupation. The five women who did not list their status
did not list an occupation.’® Among the women declaring an occupation,
most worked as innkeepers; sold foodstuffs and other goods; manufactured
textiles, shoes, and clothing; or engaged in unskilled labor (affanatrix);
only a small group belonged to the class of skilled artisans.

According to the Liber’s data, single women courtiers seem to have been
more active and entrepreneurial than female citizens; more importantly,
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they were active in a wider range of activities, requiring better skills and
offering greater rewards.’! In the absence of large kin networks, immigrant
women had to work to survive. The entries for female courtiers in the Liber
Divisionis suggest that single women did not necessarily hold the worst
jobs or the lowest social status. Furthermore, marriage did not increase
women’s activities nor did it introduce women to higher labor status. Quite
the contrary, it appears that spinsterhood and widowhood favored women’s
social and occupational gains and enhanced women’s chances to control
their patrimonies.

Despite the common assumption that poverty favored prostitution, Leah
Otis has found little evidence in the Languedoc cities to suggest such a
link.32 It seems that in the fourteenth century, prostitution was seen as a
lucrative profession for women.3 In Avignon, the stigma attached to the
profession was minimal and did not prevent forms of property ownership.
A description of leases held by the bishop of Avignon in 1366-1368 men-
tions several “public women” who owned properties in his diocese. Min-
gette of Narbonne; Jeanette of Mers, alias of Lorraine; and Marguerite La
Porcelude, alias de La Casserra, owned “houses” in the bourg of Guimet
Abbert, close to the gate of the bishop and toward the convent for repentant
prostitutes.> They paid a cens to the diocese in recognition of its overlord-
ship over their property. Mingette of Narbonne “mulier communis” (com-
mon woman) declared paying nine sous every Easter to the prefect Guimet
Abbert for a “hospicium” (house) neighboring, among others, the house
of Simonette, wife of William the Taylor. Her neighbor was Jeanette of
Mers “mulier communis et publica.” At Easter she paid ten sous to the said
Guimet Abbert. In the same neighborhood, Marguerite La Porcelude paid
six sous and nine deniers for her house.>

Administrative documents labeled zerrier or censier offer an abundance
of information on women’s properties and the complexities of medieval
ownership of real estate. Upon buying vacant and arable lands, houses,
courtyards, vineyards, and gardens from a lord, the new owners could dis-
pose of these possessions at their will but still needed to recognize their
lord’s right of direct ownership (directe). This right of ownership was mate-
rialized through the payment of a yearly tax—a cens to that legal person
or its representative. Usually such a legal “persona” was an institution, a
diocese, a cathedral chapter, an abbey, a convent, or a monastery. Well-
organized lordships compiled registers that listed and counted the parcels,
as well as listed payments in monies and kind with their due dates.

The terrier of Anglic Grimoard—compiled by a certain Sicard du Fraisse
between 1366 and 1368, and recently edited by Anne-Marie Hayez—Ilists
some 540 parcels that recognized a right of or direct ownership to the
bishop of Avignon.3¢ The owners of these 540 parcels paid a yearly cens to
the episcopal administration, usually due on the feast day of St. Michael in
September. If for whatever reason someone failed to pay the cens and no
legal heirs could be traced, the parcel was bound to return to the episcopal
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mensa—that is, the portion of episcopal property that was destined to
“feed” the bishop.

In Avignon in 1366-1368, women owned 128 out of those 540 parcels;
thus, 24 percent of the “propertied” taxpaying population was female. In
addition, women were listed as owners of neighboring properties. Such lists
were used to identify every parcel of episcopal real estate.

Women came into property mostly through inheritance. Guillermeta Boe-
rie was the daughter and heiress of the deceased John Boerie, alias Testa
Aguda, and the wife of James of Castellone, cloth merchant of Avignon.
She recognized her cens for a house situated across from the house of Helis,
daughter and heiress of the late Jacob Guigonis, butcher; west of her house, a
garden was listed as belonging to the same Guillermeta. Guillermeta’s neigh-
bor Helis also owed a cens to the same bishop. Helis’s deposition tells us that
Guillermeta’s husband was from Asti—evidence again of ties between the
old Avignonese landed citizenry and the Italian mercantile world.?”

Guillermeta may be regarded as typical in her role as a propertied
woman. She was already widowed from a notary, John, alias Surdi, and
had claimed the rights to her house in 1363. In addition to her house and
garden, she owned an orchard, a large garden, and clusters in several bourgs
in the area of Notre Dame des Miracles. More importantly, her substantial
property neighbored a bourg that she also owned, in conjunction with her
mother, Ermenchardis Clemense. Ermenchardis was listed as the widow
of John Boerie and the wife of Master Pons Barbe, lawyer and procura-
tor.3® Another one of Guillermeta’s neighbors was a woman named Joan—
daughter and heiress of Richard Guigonis, deceased citizen of Avignon, and
wife of Bernard of Vignale, lawyer and advocate residing in Avignon.*’

The entry for Galburge Renaud, alias Raymbaude, illustrates quite well
the specifics of the Avignonese situation, with all its limitations. Galburge
was the widow of Pons Didier, alias de Petra, who had made her responsible
for his land and vineyards in the name of their son. Lacking male relatives,
Pons had appointed his wife as the guardian of his son. When the child
died, she received the lifelong usufruct of the property under the condition
that it revert to the bishop after her death.*® The vineyards had been bought
in 1354 for seventy-two florins, again from a woman, Barthelemie, wife
of the Lucchese notary Rusticus Dardavini.*! This example shows, once
again, that women gained property when men were scarce.

A similar pattern emerges from the next few examples. Two sisters, Steph-
ania and Bertranda, daughters and heiresses of Pons of Brancols, had mar-
ried a father and his son—both dead by the time the terrier was compiled.
The two widows recognized their cens for a turreted residence (domus sive
turris) listed as “of the bishop” and a vineyard.** Stephania was the widow
of Pons Bocayrani Sr. of Balneols, in the diocese of Uzes, and Bertranda
was the widow of Pons Bocayrani Jr. Stephania appears in the Avignonese
records as the owner of other properties, but it is clear that she inherited the
vineyard and the tower after her only son died in 1359.% In another case,
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the heirs of Gilete, daughter and heiress of John Durand, recognized a cens
for a house and garden that Gilete had received from her maternal uncle,
William of Cabreriis. Both cases demonstrate that women inherited directly
from ascending and descending male relatives such as uncles and sons. When
Gilete died in 1361 without legitimate heirs (sine heredibus ex suo corpore
legitime procreatis), the property fell back to the episcopal mensa.** Gilete,
daughter of a spice merchant from Avignon, was the wife of a squire from
Bédarrides—that is, she had married into the nobility of the Comitat Venais-
sin. She inherited a couple of houses from her father, next to the convent
of Saint Catherine. She bequeathed her patrimony to the hospital Sainte
Marthe, an indication that she had remained childless.*

Another example from the terrier shows how women could amass prop-
erties despite the lingering requirement of Roman guardianship. Giraudette
Raynaud, daughter and heiress of Bertrand Raynaud, and wife of the squire
John Motonerii, recognized in 1364 a cens for her property, a beautiful resi-
dence large enough to have a central courtyard with a well and a garden.*
In 1351, Giraudette was under the guardianship of the cloth merchant James
Rasaud, who oversaw her and her brother Louis, which shows that Girau-
dette’s father did not choose his wife as guardian for his young children.*’
Once married, Giraudette recognized her property and paid her cens in her
name. She declared herself daughter and legal heiress of her father’s patri-
mony first, and wife second. The absence of her husband in the description of
her property indicates that she maintained separate ownership of her father’s
inheritance during her marriage. The terrier continues the description of the
foregoing property by indicating that her residence was apportioned between
two owners—both women—and that, moreover, the dwelling served as
kitchen, dining room, and office space for the cardinal of Morienne and his
staff.*® Giraudette shared this valuable property with Timburge—also called
Burgueta Vayrane, alias Gardelle—wife of Perrochin Urtice, squire.*” This
residence was surrounded by several other dwellings, including the house
of Sclarmonde Peleprate, daughter and heiress of the deceased Bertrand Pel-
aprati, butcher, and wife of Matthew of Vicia, merchant of Asti and resi-
dent of Avignon. To add further to the multilayered involvement of women
owners, Giraudette’s residence was under the shared direct ownership of the
bishop of Avignon and the nuns of Saint Clare.*

The scores of declarations of ownership issued by women should not belie
the fact that male guardianship of women was still widely practiced—espe-
cially among the aristocracy.”! Rostagnet of Mories, knight, was the guard-
ian of Jeanette, daughter and heiress of John of Sade, an extremely wealthy
merchant of Avignon.*> He recognized the cens for a house Jeanette owned in
the parish of Saint Agricol.® The neighborhood was prime real estate, close
to the palace where bourgeois and followers of the Roman court had lived
for several generations, and rents were high.** The next entry in the terrier
lists Rostagnet again, this time as guardian of Girardete, daughter and heir-
ess of John La Cleda, alias of Toulouse, past tailor and sergeant of the pope.
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We may wonder about the financial advantages that Rostagnet might have
gained as guardian of such well-endowed heiresses. In any case, Rostagnet
also owned other property in the same area, free of all constraints.> Not all
aristocratic women were limited in their ownership, however. The terrier
lists, for example, the noblewoman Marguerite of Saint Saturnin, daugh-
ter and heiress of Peter of Saint Saturnin, deceased squire of Avignon, and
wife of nobleman William of Azilhano, who recognized in 1368 her cens for
two houses, free of any type of guardianship.*® Thus, the evidence presented
suggests that Avignon’s specific demographic situation improved chances
for women to inherit property. In addition, testamentary evidence gained
through the analysis of census data supports this assumption.

Women testators also left considerable properties to ecclesiastic institu-
tions in the absence of children or other descendants. For example, Barthé-
lemie Tortose, widow of Bertrand Tortose and daughter of Pierre Robert
and his wife Saure, instituted the Dominican monks and the nuns of Saint
Veran and Notre Dame des Fours as her universal heirs.’” Catherine Ave-
niere, daughter of a banker and merchant from Avignon, and widow of
the domicellus (squire) Jean Cabesse, instituted the almshouse of the Petite
Fusterie as her universal heir.*® And lastly, Delphine Menduelle, daughter of
Jacques Menduelle, a squire from Nimes, and widow of wealthy fishmonger
Pierre Pons (Peyret) Raubat IT, named her parochial church of Saint-Agricol
and the preachers of Avignon as her universal heirs.”

Delphine Menduelle, in particular, may be regarded as epitomizing the
propertied women of medieval Avignon. As already mentioned, Delphine
was the widow of Pierre Pons (Peyret) Raubat IT of Avignon.®® The first
Raubat, Guillaume, died around 1330.%' The third Raubat, Delphine’s hus-
band, died sometime between 1375 and 1380. He had continued the fam-
ily’s real estate investments and bought a residence (hospicius) in Rue de
Retrans, along with a vineyard and a garden next to the fish farms of the
pope, but his best investment by far was to enter the local nobility by mar-
rying Delphine, the daughter of a squire from Nimes, who brought to the
marriage a dowry of some eight hundred florins. Widowed in 1380, Del-
phine married Tizio Salamoncelli, an Italian banker, and wrote her will in
1399. She died around 1411.

Delphine’s downward marriage into the “common” ranks exemplifies
the social mobility characteristic of the large cities of Italy and the Mediter-
ranean.®? In the documents Menduelle, her father, is qualified as squire, but
Raubat is simply labeled a citizen of Avignon. Delphine had several chil-
dren who predeceased her, including Elzéar, who died in his twenties. At
the death of her last surviving child, Delphine had to deal with a complex
heritage having to do with the succession of her son Elzéar to the estate of
his father and grandfather, her father-in-law (Pierre Pons Raubat I). Since
she inherited from her son Elzéar, his bequest to her consolidated—with a
certain sense of irony—all the patrimony of the Raubat into her hand. The
will of her father-in-law had not been fully respected, and it is with the
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aim of clarification that she ordered a detailed inventory of the goods and
paperwork of her son Elzéar. Here was a woman who was organized and
clear minded. The document lists all goods and documentation that had
remained in her homestead.

According to this inventory, Delphine possessed a substantial amount of
real estate. She held two hdtels (urban mansions) next to the poissonerie
(fish market), in addition to four other buildings she inherited from her
son Elzéar. One, next to the Dominicans at the gate Brianson, was only
a small house that served as a cellar, but the other three were much more
important. One house, located at the Grands Changes, was rented to the
Florentine banker Aginolfo de Pazzi; the second one, in St. Didier, was the
Hoétel du Heaume, which also contained an inn (I’Auberge de la Servel-
lerie); the last building was a brothel (stuffa, bathhouse), which had been
bought in 1353 at the enormous price of 1,440 florins.® Delphine finalized
the purchase, proof that she considered prostitution a simple business with
no sense of prohibitive morality. Delphine also received rents from stalls
at the butcher market; houses in the parishes of St. Peter and Agricol; and
vineyards in Avignon, Massilargues, and Bonne-Juive.®* As Elzéar’s univer-
sal heir, Delphine was also charged with executing the will of Pierre Pons
Raubat I, her father-in-law, who had founded a chapel in St. Agricol with
a pension of some twenty annual florins. His initial successors, his son
and grandson, had neglected the bequest, but the officialité (ecclesiastical
court) of Avignon and the Commissary for Souls and Charitable and Tes-
tamentary Causes caught up with Delphine. She agreed to offer sixteen flo-
rins from her personal inheritance and four florins from the rent of a stall
at the fish market for the endowment of the chapel.® It is quite interesting
to note that the ecclesiastical justice asked the sole feminine survivor of a
family to fund a legacy that the testator’s previous male heirs had refused
to pay some thirty years earlier.

In her testament, Delphine gave a glimpse of her personal preferences
when discussing her funeral arrangements. After the typically long prologue,
listing all the arguments and complications that would result from dying
intestate, and after enumerating the prescribed prayers to warrant against
evil spirits addressed to Jesus, the Virgin, Saint Michael, the holy angels,
the apostles, martyrs, confessors, eleven thousand virgins, and the celestial
court, she focused on giving directions for her funeral. She chose to be buried
with her husband and son in the parochial church of St. Agricol, and detailed
the black shroud carrying the words Jesus and Ave Maria that would cover
her body. Her coffin was to be accompanied by five poor disabled men each
carrying a taper of ten pounds, who would each receive a robe of black cloth
with hood and shoes, while seven poor “helpless women” would be dressed
in white robes and shoes. These traditional twelve poor persons would be fed
at the Raubat’s house for the length of the novena.

Following the model of precise “flamboyant accounting” analyzed by
Chiffoleau, Delphine then listed the many masses to be said in her memory
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by the members or residents of all male and female religious and lay institu-
tions that existed in both Avignon and Nimes—that is, all churches, con-
vents, monasteries, confraternities, hospitals, and prisons—as well as the
freed hostages taken by Saracen pirates. In addition, her funeral proces-
sion was to be accompanied by a symphony of lights and bells. Only after
discussing the details of her funeral does Delphine spell out legacies to her
closest surviving family members, listing bequests and gifts to her brother
and two sisters in Nimes in the form of money, rosaries, and coats. She
offered her brother Jacques the remainder of her dowry and left less impor-
tant sums of money to several women who may have been distant relatives,
servants, or friends.

Delphine’s property comprised movable and immovable goods. In typical
medieval fashion, she left specific objects of affective value to her legatees in
addition to sums of money—mainly rosaries and clothes that could either
be worn or recut into liturgical cloths. The tactile and personal quality of
these bequests was supposed to memorialize her physicality. The clothes
she wore would be placed on an altar, thus linking her presence to the holy
sacrament. She also left money for a family chapel to be built in St. Agricol
in the name of her deceased son Elzéar, for which purpose she ordered a
sumptuous red coat lined with fur (folraturam) to be cut into an altar cloth
and complete priestly garb for holy days; this cloth bore both her and her
husband’s coat of arms. She also left a cape (houpelanda) to be cut for sac-
erdotal cloth to the same chapel. To the Chapel of Our Humble Lady inside
the Dominican convent, she gave a satin cape to be cut into an altar cloth
(casublam). Her liturgical preoccupations continued with the bequest of
twenty-five florins to buy a chalice for the same chapel.

To many convents and churches she left bequests insisting on the physi-
cal preservation of her name—a substitute for the continuation of her flesh
in the form of children. Lacking an extended familial network, she left
commemoration to the experts. From the convent of Fonte in Nimes she
requested two anniversary masses in perpetuity, to be paid with the one
hundred florins from Elzéar’s inheritance, now held by her brother Jacob.

Finally, Delphine designated the church of St. Agricol and the Dominican
convent as her universal heirs. In recompense, she required one thousand
masses for the dead to be sung for her and her husband’s souls by the men-
dicants of Avignon and the clergy of St. Agricol, in addition to a Gregorian
trentain (thirty masses during thirty consecutive days). Most of the male
and female religious establishments of Avignon received two florins each
for their prayer services. She also granted dowries to seven poor girls.

Delphine was certainly not forgetful of her dowry and other personal
inheritance. To her brother Jacob she left her and her son Elzéar’s share
from her mother’s inheritance. If Jacob died with no descendants, said
inheritance would pass on with the rest of her dowry to the four mendi-
cant orders of Avignon. Delphine, like many other women in Avignon, thus
received a temporary reprieve from the unfavorable legal situation of women
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time when lives were short and traditional kinship systems gone. For a
decades in fourteenth-century Avignon, daughters and wives inherited

with relative ease, and were free from male guardianship and tutelage.
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3 Women in Court in Early
Fourteenth-Century Venice

Linda Guzgzetti

In his famous work Dei delitti e delle pene (1764), Cesare Beccaria criti-
cizes the monarchic character of republics in which only the heads of family
were part of the body politic.! Though Beccaria attacks the exclusion of
“all” other citizens from political representation in republican urban gov-
ernments, he actually meant to condemn only the exclusion of sons under
patria potestas—not considering the representation of women and men
outside the elites. Almost two and half centuries after the publication of
Beccaria’s essay, it is generally agreed that in late medieval cities, the major-
ity of inhabitants had no right to participate in city governance, but just
how much access to public space was granted to women as well as lower-
class men, minors, slaves, Jews, and foreigners is still under debate.?

In the law courts of late medieval republican cities and territories, women
were barred from becoming judges—in contrast to feudal territories, where
queens and abbesses could assume this function’—but they were generally
allowed to be plaintiffs and defendants. In some cities, women had to be
represented in court by a man.* In Venice, female witnesses could give their
testimonies in person in front of judges; in Florence, they needed to make
their depositions in front of a notary outside the actual court building.’

Daniel L. Smail has argued for medieval Marseille that “though women’s
legal capacity is now fairly well known by medieval historians, it remains
important to insist that women were fully visible to the law in medieval
Europe.”® Women were not, however, equally “visible to the law” in every
European city, and we have yet to examine women’s public agency and formal
visibility at the local level. In the course of this debate on gendered spaces,
Robert C. Davis has rightly remarked that there was no straight line dividing
“male” and “female” spaces in medieval cities, and that law courts cannot
be simply placed on the male side.” This chapter contributes to the historical
discussion of women’s presence in the male-dominated public space of late
medieval cities by analyzing women’s presence in a Venetian fourteenth-cen-
tury civil court, the Giudici di petizione.® It also highlights specific aspects of
women’s property rights in medieval Venice. As Smail points out, most legal
scholarship up until now has been based on law texts and jurists’ opinions,
neglecting court registers and other documentary sources. In addition, most
existing research concerns criminal courts rather than civil ones.’



52  Linda Guzzetti

The main source for this chapter is the second register of the sentenze ad
interdetto (plur. sententiae ad interdictum, or sentences pronounced by a
court of appeal) for the years 1313-1314.1° This series of registers contains
cases in which the Giudici di petizione were required to intervene in a trial
judged by an inferior court—the Giudici del proprio, del forestier, or del
mobile. The Giudici di petizione would intervene if one party was making an
interdictum—a request for the invalidation of an act or prior sentence.! In
the thirteenth century, only higher courts could rule in cases of appeal, usu-
ally based on the free evaluation of oral testimonies.!? This register contains
seventy-nine recorded cases; each entry lists the names of the parties, the
date, the subject of the dispute, the names of the witnesses that the plaintiffs
proposed, and the testimonies of those witnesses who were actually deposed.
Almost one-quarter of the litigations in this register concern the liquidation
of debts between business partners. The court decisions are recorded in only
thirty-one cases (39.2%); no reasons for these decisions are given, so we do
not know how the court appraised the testimonies. Contrary to the standard
practice of identifying women in notarial acts, this register does not always
mention the marital status of female parties and witnesses.

The relationship between civil courts and property rights seems at first
sight an obvious one: free citizens could go to court, and those who were
excluded from owning property—including slaves and dependent peas-
ants—could not. But in most cases access to court was more complicated,
taking into consideration not only the legal status of a person but also
the kinds of goods under debate. Married women, for example, could not
defend their dowries in court because this part of their estate was under the
responsibility and administration of their husband.!® In many Italian cities
other than Venice, this exclusion concerned other properties as well.*

As we will see, Venetian women went to court both on their own behalf
and on that of other people. This latter circumstance contradicted the Sen-
atus consultum velleianum,"” an ancient Roman law that barred women
from assuming liability for other people—that is, from doing businesses
on behalf of someone else (intercedere pro aliis).'® Because of their alleged
mental weakness, women were assumed to be unsuitable for taking engage-
ments whose consequences were not real but only possible and lay, at any
rate, in the future. Even if women could voluntarily renounce protection
under the Senatus consultum velleianum, and exceptions were made in its
application, the prohibition to act on behalf of others had both a practical
and a symbolic significance: it reduced women’s chances of acting as guar-
antors and proxies, and confirmed their limited responsibilities as partici-
pants in economic and social life.

Medieval women often appeared publicly in someone else’s name through
subsidiary functions that allowed them to play leading roles in domains
otherwise reserved for men.!” This happened most often when men were
not available because of travel or death, or when aristocratic women ruled
territories in the name of their absent husbands or underage sons. These
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subsidiary functions were not restricted to the social elite; artisans’ widows
continued the trade of their husbands, and widows of all social groups
became heads of household.

Proxy appointments for court action or business transactions constituted
a form of subsidiary function, but the Senatus consultum velleianum made
it difficult for women to assume such tasks. According to the majority of
Roman law jurists, women could substitute for men as business partners,
but not in court.!® Patricia Skinner emphasizes that in Amalfi, where men
engaged in maritime trade and were often absent for months at a time,
women appeared in court as substitutes for their husbands, even if Byzan-
tine law permitted women access to court only in matters affecting them
personally. She explains that the capacity of wives and mothers to act as
proxies for absent merchants or seamen represented an adaptation of cus-
tomary law to the local situation. And this resulted in “considerable discre-
tion and freedom of action on the part of the women.”"’

When lending money or receiving a dowry, guarantees could be required,
just like when presenting a court claim or depositing bail. In Venetian char-
ters and court language, the term used for guarantors was pletius (mascu-
line; pletia, feminine).?° Not only in medieval Amalfi but also in Genoa and
Venice, wives and other female relatives could become proxies of traveling
merchants.?! Proxies could be appointed through a notarial act, but wives
could also assume this responsibility on the basis of traditional rights.
In Venice, most women who acted as financial guarantors were mothers
vouching for the repayment of the dowries of their sons’ wives.?? The Vene-
tian statutes also allowed women to give receipts to debtors for the repay-
ment of their absent husbands’ credits without mentioning the need for an
official power of attorney.?

In Venice, wives also acted as proxies in court. For instance, in 1314,
Richelda appeared in court on behalf of her husband, Sclavolinus de
Bonaventura, against his former associate, Petrus Zoto bereter (cap maker).
The court record states explicitly that Richelda had power of attorney from
her husband (carta commissionis).?* Similarly, in a trial between Bartho-
lomeus Constantino and the monastery of S. Michael on the island of
Murano over the payment of six years of back rent, Bartholomeus’s wife,
Graciosa, and Henricus Zancani appeared in court on his behalf, both
officially appointed with powers of attorney.?’

Although guarantors in judicial matters were mostly men, Tomasina
Vidal constituted an exception, being referred to as “female guarantor
and payer according to the will of two Giudici di petizione.”*® The Giu-
dici di petizione ordered her to warrant for Iacobus (also called Iacobel-
lus) de Stane, condemned to build a roof for three pounds grossorum on
the house he had bought from Iohannes Cavatorta within two weeks. The
judges added that she was guarantor in solidum (jointly and severally) with
Iacobus de Stane. The record does not say if Tomasina Vidal and Tacobus
de Stane were related to each other. Also dona Anthonia Michiel was a
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guarantor, and possibly business associate, of Bertholinus de Molino, a
merchant traveling on a boat belonging to the Lauredano family (coca de
cha Lauredano).”” After the ship sank near Mljet (Dalmatia), she pledged
for him up to thirty pounds grossorum, a considerable amount of money.

In a trial involving Marcus Viadro, Marcus dal Mangano, a witness, was
asked if dona Beruzia Viadro acted as guarantor for Marcus Viadro in his
business dealings with Nicoletus Viadro, son of said Marcus or of Beruzia
(filius suus).”® Marcus dal Mangano did not directly answer this question
and reported instead that Beruzia and Marcus Viadro were involved in a
transaction with a merchant from Friuli. Even though Beruzia denied being
Marcus’s guarantor, the merchant from Friuli asked her to pay for a matter
concerning Marcus Viadro, which she did.?

Court registers give no hints about the subjective experience of women
who went to court. One medieval woman who wrote about such matters was
Christine de Pizan (c. 1363-1434), who related how she had to file costly,
lengthy, and, in the end, unsuccessful lawsuits to recover certain invest-
ments. In court, she was the only woman among men, who treated her with
contempt.*® She found it difficult to understand her late husband’s financial
affairs because he had kept her ignorant of the family’s finances. Venetian
women may have found it easier to appear in court because they were better
informed about their families’ financial affairs, as we will see, and because
they could count on the presence of other women in local civil courts.

On September 26, 1283, the Venetian Great Council passed a bill that
showed indirectly that women appeared in court as plaintiffs. The bill con-
cerned the penalty the plaintiff had to pay when the court rejected the inzer-
dictum. The penalty had previously been fixed at one shilling per pound
(5%) of the value of the disputed property. The Great Council allowed
courts to fix the penalty amount independently except in suits filed by
clerics and married women, for whom the rate of one shilling per pound
remained valid. In this way, the Great Council intended to protect the two
groups of “weaker” plaintiffs from the discretion of the judges.*!

Women constituted about 15 percent of the parties in the cases studied,
as shown in Table 3.1. The difference between the percentage of women
as plaintiffs and defendants refers to absolute figures that are too small to
justify any conclusion (see Table 3.2).

Table 3.1 Men and Women in Court, 1313-1314

Sex No Percent
Men 143 83.1
Women 26 151
Testamentary executors, 2 1.2

no sex identified
Unknown 1 0.6
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Table 3.2 Women’s Roles in Court, 1313-1314

Role in Court No. Percent No. of Women Percent
Defendant 81 47.1 9 11.1
Plaintiff 83 48.3 15 18.07
Proxy 8 4.6 2 25

It is evident that almost everyone went to court personally: out of 172
persons, only eight appointed proxies. These were relatives or business
associates; professional lawyers were uncommon.? Giovanni Italo Cas-
sandro remarks that in the fourteenth century, proxies were mainly used
for convents, for people absent from Venice, and for “women,” but he fails
to give evidence for his claim that women were customarily represented by
proxies.

In his study of justice in medieval Marseille, Smail states that women
appeared as plaintiffs and defendants in approximately 22 percent of the
cases.> Skinner, studying court registers from different areas of southern
Italy in the tenth to twelfth centuries, found that in 11.25 percent of the cases
(27 out of 240), women appeared on their own as defendants or plaintiffs.
All these women came from areas under Byzantine law; in areas under Lom-
bard law, women had to be represented in court by a male guardian. The
ratio of Venetian women’s appearance in court was thus comparable to that
of their counterparts in medieval Marseille and southern Italy.

Although the corpus iuris civilis allowed women to be witnesses,*® the
medieval interpretation of Roman law curtailed this possibility, and the
systematization of canon law contributed further to reducing women’s abil-
ity to give testimony. Most jurists trained in Roman law considered female
witnesses to be more acceptable in civil cases than either criminal cases or
those connected with last wills. Moreover, when courts accepted female
witnesses, jurists recommended that two women equaled one man. Indeed,
ever since Ulpianus (d. 228) and Iustinianus (482-5635), jurists expressed
their proverbial contempt for female witnesses: “It must be noted that
women provide fickle testimony, outside of the truth” and “the woman
always produces a changeable and unsteady testimony.”?”

Venetian law admitted female witnesses in three kinds of trials: those
converting oral declarations into valid last wills, those confirming bequests,
and those prompting the restitution of dowries.’® For other trials, thir-
teenth-century commentaries to the statutes, called glosses, stated that the
testimony of a woman had to be reinforced by at least one man, and pre-
sented the list, derived from Roman law, of unsuitable witnesses, among
whom we find women, relatives of the parties, slaves, felons, and minors.
Generally, Venetian statutes underscored the judges’ freedom in sentencing
and choosing the witnesses, and recommended them to consider carefully
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whether the selected witnesses were trustworthy.?” The register studied here
shows that the Giudici di petizione often heard witnesses belonging to the
categories that Roman law defined as unsuitable.

In 1299, the Giudici di petizione recorded the testimony of Maria, wife
of Nicolaus Baseggio, together with those of her brother Vitalis Badoer and
another man, in a case concerning business between Maria’s husband, her
brothers Vitalis and Marcus Badoer, and an associate, Thomas Iuliano.*
Contrary to common custom, the court notary recorded the testimonies
in the vernacular instead of Latin. Maria reported the complicated discus-
sions held in her house to settle the business dealings of the four men and
started her testimony by repeating the words all witnesses, women as well
as men, had to pronounce: “I, Maria Baseggio, say as a guarantee and I
affirm under oath that ... ”" She reported on conversations between sev-
eral men, even though legal theory recommended that women be heard
as witnesses only when absolutely necessary—for instance, in the absence
of men. Discussing medieval jurists’ attitudes toward female witnesses,
Susanne Lepsius assumes that women must have appeared in numerous
court proceedings nonetheless, out of practical considerations.*> The Vene-
tian practice confirms this assumption for both the medieval and the early
modern periods. In his study of a minor court, the Giustizia Vecchia, in
the sixteenth and seventeenth centuries, James E. Shaw states that women’s
and men’s testimonies were given the same consideration.* Kathryn Rey-
erson comes to a similar conclusion in her analysis of a lawsuit brought in
Montpellier around 1330.#

In my Venetian sources, women comprised about one-fifth of all wit-
nesses (see Table 3.3); it is apparent that their testimonies had as much
weight as those of men and informed the judges’ decision.

In dowry-restitution cases conducted by the Giudici del proprio, an even
higher proportion of women participated. In such suits, the Venetian stat-
utes explicitly allowed female witnesses. Between 1366 and 1391, 45.3 per-
cent of the witnesses (126 of 278) were women.*® The lower rate of female
witnesses in the court of the Giudici di petizione thus reflects the condi-
tions of medieval Marseille, where in the 945 trials held between 1316 and
1416, 21 percent of the witnesses were women.*’

Another example of female testimony concerning business is the case of
Michaletus Suriano against Marcus Baseggio, a man who had given him
twelve pairs of shoes and twelve pairs of boots to sell to the Venetian army

Table 3.3 Men and Women as Witnesses in Court*

No Percent
Women 36 20.9
Men 135 78.5

Unknown 1 0.6
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in Zadar (Dalmatia). The deal apparently fell through, because Marcus
aimed at recovering either the shoes and boots or their monetary value,
twelve shillings grossorum. Michaletus insisted that he had nothing to give
back. Unexpectedly, we find a woman, Guidota (Vidota) quondam Marci,
who was able to shed light on the affair.*® She and Nicolaus Bon reported
that when the army retired, Michaletus was ill and took refuge on a boat.
When Guidota and Nicolaus Bon helped him pack his belongings, they
found some unsold pairs of shoes, which subsequently got lost in a ship-
wreck. We do not know what the court decided.

In some trials, the testimonies and oaths of women were the only
foundation for the court’s decisions.*’ For instance, the Giudici di petiz-
ione commanded Fantina Gambaro to repeat in front of the Giudici del
mobile the same oath she had taken earlier.*® She had to explain the
terms of her business association with Damianus Quintavalle, for which
he provided the capital and she her skills as goldsmith (peritia in arte
auri).’! Fantina confirmed that she and Damianus had agreed to divide
the profits evenly.

Like Fantina Gambaro, Florderosa was an artisan, but in the less-qual-
ified profession of vendrigola (secondhand seller). According to Marcus
batioro (gold beater), he had given Florderosa six pieces of clothing to sell.>
He now wanted to have the clothes back or their cash value, which he esti-
mated at fifteen shillings grossorum, but she denied having ever received the
clothes. The matter had already been dealt with in the court of the Giudici
del forestier.** In this case, all the witnesses were working women: Clara de
Boseto; Maria, wife of Leonardus barcharolo (boatman); Diamante, wife of
Iohannes de Boseto; and Thodora vendrigola. The four witnesses referred
to a chest containing clothes that belonged to the late Gullielmus, brother
of Florderosa, and confirmed that Marcus batioro was eagerly looking for
this chest. We do not know whether Florderosa was married or how the
court decided, but we do know that she was a working woman directly
responsible for her business.

Maria, widow of Deolosalve, is an example of a testamentary executor
invested with the business of her deceased husband.** The trial, concerning
a business deal between the deceased Deolosalve and Iohannes Dalma, had
started in the court of the Giudici del mobile. In front of the Giudici di
petizione, lohannes declared he had made no profit, but Maria demanded
four and a half pounds grossorum as her husband’s share.* The first wit-
ness, nobilis vir Petrus Belegno, remembered that Deolosalve and Tohannes
Dalma had balanced their accounts after importing wood from Barbaria
(North Africa), then had reinvested their profits in wine from Treviso.>® All
witnesses stated that Maria had given receipt for the money they paid her.
When finishing their second deal, she had a lively discussion with a former
partner of her husband, as Petrus Belegno reported: Maria said “there was
no rest, give it to me” and he said “I want to be paid for my work as I was
the servant of my [probably meant: your] husband” and she said “you were
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not that, but you were an associate.”” Eventually, the court decided in

favor of Maria, ordering Iohannes to pay what he owed her plus trial fees.

A lawsuit, which in 1313 had already lasted some years, opposed two for-
mer associates, the stonemasons (solari) lacobus and Petrus Crisi.*® Iacobus
claimed he had made no profit but offered to pay the nominal sum of one
denarius parvus. Several witnesses referred to a previous attempt at settle-
ment through arbitration. Dominicus Rizo mentioned the efforts of Petrus
Crisi’s wife to end the partnership between her husband and Iacobus two
years prior. She wanted Dominicus Rizo to come to her house with Tacobus
to settle the accounts. On this occasion, she identified each partner’s debts
and credits. In spite of her central role in this affair, the register calls her
uxor Petri Crisis throughout, her first name never being mentioned. The
record does not reveal whether she was endowed with official power of
attorney. It is certain that she was not Petrus’s testamentary executor, as
her husband was still alive at the time of the trial.

In these two cases, the interests that Maria, widow of Deolosalve, and
the wife of Petrus solarius defended in court did not concern their own
properties or activities but those of their husbands—or rather those of the
economic partnerships they built with their husbands. As Anna Bellavitis
remarks, it was common for couples from the working classes to act jointly.
In spite of the legal division of marital properties, couples’ wealth or means
of survival was usually the result of their common work.>

In fourteenth-century Venice, promissory notes (manifestacionis carta)
had to be destroyed or canceled after the debt was paid.®® If a party claimed
to have paid but the corresponding act was still untouched, the Giudici di
petizione usually settled the dispute through witnesses. Some defendants
claimed to have entered an oral agreement with the plaintiff, freeing them
from paying the entire sum shown in the manifestacionis carta;** since such
oral agreements were hard to prove, the Giudici di petizione preferred writ-
ten evidence. In Robertus Trevisan’s case, however, the court accepted his
argument that he had already paid the 25:4:4 pounds grossorum (more
than 250 ducats) listed in a still untouched manifestacionis carta.®* The
plaintiff was Nicolaus Bono, an inhabitant of Zadar, represented in court
by Marcus de Molino. All of Robertus’s witnesses were women—friends of
Grotelda, his late wife: domina Maria Nantichieri; Nicolota filaoro (gold
wire drawer); and Bona, a slave of a certain ser Gracianus. Maria Natincheri
testified that she went with Grotelda and Nicolota filaoro to the house of
Nicolaus Bono and the slave Bona, where Grotelda spoke to Nicolaus with-
out mincing her words. She accused him of knowing perfectly well that her
husband owed nothing more to him and added that she had his power of
attorney. She wanted Nicolaus to either give her the manifestacionis carta
or draw up a receipt, but instead Nicolaus Bono formally assured her in
front of the other three women as witnesses that the debts were liquidated.
Since the contract was in Zadar, he promised to bring it the next time he
came back to Venice. According to Bona’s testimony, he even gave Grotelda
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his hand, the typical gesture of merchants sealing a contract. The judges
accepted Robertus Trevisan’s defense and invalidated the act still held by
Nicolaus Bono, ordering the latter to pay the trial fees. Both Grotelda and
the wife of Petrus Crisis are examples of women who actively managed
their husbands’ businesses and defended their interests in court. Robertus
Trevisan even built his defense entirely on the depositions of women—one
of them a slave—but the judges considered their testimonies more reliable
than a written promissory note.

Many more artisan women than noblewomen were involved in their
husbands’ businesses and inherited them after their deaths.®® Nonetheless,
the noblewoman Biriola, wife of Leonardus Mudazo, knew her husband’s
business arrangements, having received the first installments of a credit
extended to Iohannes Vitali.®* After Vitali’s death, his sister and testamen-
tary executor, Maria Vitali, maintained that she had only one pound left
to pay, while Leonardus Mudazo claimed he was owed fifty-nine shillings
(almost three pounds, or thirty ducats). Eventually, the court decided in
his favor, after having weighed the depositions of Biriola and Diamante,
wife of Franciscus Premarini. Biriola declared that Iohannes Vitali had
paid her two installments of five and three shillings grossorum. Diamante
reported that about one month before Iohannes died, the son of Leonardus
Mudazo tried to recover the debt. On the day of Iohannes’s death, Leonar-
dus Mudazo himself appeared to recover his money. Iohannes said that he
had already paid several installments of the debt, everything being neatly
registered in his ledger, but unfortunately for his sister, the court decided
in favor of Mudazo.

These litigations show that the women appearing in court as plaintiffs and
defendants belonged to different social groups—noblewomen as well as arti-
sans and workers—and that they were numerous enough not to be considered
exceptions. There are several reasons why fewer women than men appeared
in court: local laws barred women from participating in certain kinds of tri-
als; social habits prevented women from appearing in court; and women had
fewer occasions to defend their properties legally, since they played minor
parts in the economic life of the city. But Venetian law did allow women to
claim and defend properties in their own name, without the need to appoint
a guardian. In addition, the Giudici di petizione ignored the Senatus consul-
tum velleianum, which prevented women from acting on behalf of others.
These were all positive factors that explain the relatively high proportion of
women as witnesses in civil suits in medieval Venice.

Florderosa and Fantina Gambaro even acted in court on their own behalf.
Commentators on Roman law wrote much on husbands’ income derived
from dowries and their wives’ nondotal goods, but very little on revenues
from wives’ work. This is not surprising, as female work concerned only
artisans and other modest social strata. According to Roman law, a wife’s
salary belonged to her, just as did rents and profits from nondotal goods.**
Venetian statutes did not touch the right of a wife to her wages, unlike
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those of other Italian cities. In northwestern Europe, married women who
exercised a trade could claim the legal status of “feme sole,” allowing them
to act on their own account.®® In Italy, jurists developed a legal fiction in
order to protect men against claims arising from their wives’ businesses:
they assumed that working women acted with the general, possibly tacit,
agreement of their husbands.®” T suppose that the Giudici di petizione fol-
lowed the same principle, which is why they did not register the marital
status of women plaintiffs.

Several women in the records acted on behalf of others: Biriola Mudazo;
Richelda; Graciosa; Maria, widow of Deolosalve; and the wife of Petrus
Crisis were either proxies or testamentary executors for their husbands.
Tomasina Vidal was a judicial guarantor, and Anthonia Michiel gave surety
in a financial transaction. These women’s involvement in other persons’
property disputes suggests their conspicuous radius of action in the public
sphere of courts.

In the court cases under investigation, female witnesses were numerous,
and some of their testimonies were decisive. The Giudici di petizione accepted
female witnesses in more circumstances than those outlined in statutory law.
Moreover, they considered the depositions of persons who, according to
Roman law, should have been excluded, such as the defendants’ and plaintiffs’
family members and slaves. In some cases, the judges even pronounced their
sentences on the basis of a woman’s oath without further testimony, as hap-
pened to the goldsmith Fantina Gambaro. In the case of Robertus Trevisan vs.
Nicolaus Bono, all three witnesses were women, one of them a slave.®®

Yet there were limitations: women could not sign notarial acts as wit-
nesses, either private ones or those relating to court decisions. Even though
such testimonies were merely of formal significance, warranting that the
act conformed to legal restrictions, the impossibility of drawing up a valid
contract without the signatures of at least two men had a symbolic value,
marking women’s inferior legal condition.

In the public space of medieval Venice, male dominance was evident
in numerous instances: in the exclusion of women from governing coun-
cils, in the danger of sexual assaults in the streets and canals, in women’s
secondary role in many public festivals,* and in the absence of female
merchants in the highly profitable overseas trade. But considering the
instances of women’s presence and agency in the registers of the Giu-
dici de petizione, it’s clear we need to revise Christiane Klapisch-Zuber’s
conclusion that urban space in late medieval cities was unambiguously
male.”? In Venice, male dominance in the public realm was not absolute,
nor did it remain unchallenged.
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4 Testamentary Bequests of Urban
Noblewomen on the Eastern Adriatic
Coast in the Fourteenth Century

The Case of Zadar

Branka Grbavac

This chapter looks at the way in which urban noblewomen of fourteenth-
century Zadar used their property resources for charitable and pious
purposes. At that time Zadar was the greatest city of the Kingdom of Cro-
atia-Dalmatia, distinguishing itself as a cultural, political, and economic
metropolis. The city, which maintained a strong continuity with antiquity,
was closely connected to its Croatian surroundings and embedded in the
Mediterranean lifestyle and civilization. I will begin with a brief historical
survey of the region, which is largely unknown in Western scholarship,
and then proceed to analyze the composition of my target group (Zaratin
noblewomen testators), examining the characteristics that influenced their
ability to dispose of their goods (marital status and health conditions) and
their testamentary practice. I will continue with a survey of the types of
property that they owned and used in their testaments as bequests, making
a distinction between those goods over which they had less freedom of dis-
posal (immovable property) and those that were subject to far fewer limita-
tions (movable property). A certain amount of attention will be paid to the
cases of noblewomen’s patronage through donations of especially valuable
items, such as liturgical objects, paintings, and books.

The Kingdom of Croatia-Dalmatia consisted of two rather different parts.
The first of them, medieval Croatia, was a coherent territory stretching from
the mountain chains of the Dinaridi to the Adriatic Sea. The second part of
the kingdom, medieval Dalmatia, referred to territorially disconnected cit-
ies and islands stretching from the Kvarner in the north to Boka Kotorska
in the south.! The whole area shared similar characteristics due to the fact
that all of its constituent parts had maintained a strong continuity with the
late antique settlements in their ecclesiastical as well as secular traditions,
and had a similar economy to that of neighboring Italy. However, the popu-
lation (including the urban nobility) had become highly slavicized in the
early Middle Ages. In confessional matters, however, Dalmatia embraced
(as did the whole of Croatia) Latin Christianity, with almost no adherents
of other religions.? In the early Middle Ages, Dalmatian cities were under
the sovereignty of Byzantium; during the eleventh century, they were incor-
porated into the Kingdom of Croatia and together became a constitutive
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part of the Kingdom of Hungary-Croatia around 1100. However, as early
as that time, sovereignty over them—especially over Zadar—was, with
varying degrees of success, also claimed by Venice.?

As mentioned previously, my focus is on the urban noblewomen of Zadar,
who belonged to what may be called the patrician class. Much like their
Venetian counterparts after the serrata of 1297 (closure of Great Council),
this stratum went from an open elite to a closed ruling class during the
fourteenth and fifteenth centuries.* The term most frequently used in the
sources is nobiles, but to speak of them simply as noblemen would be mis-
leading, because they differed from the nobility of their hinterland, who
were landed elites with judicial and administrative functions, much like the
ruling classes of the Kingdom of Hungary-Croatia in general.® Contrary
to that group, the rights of the urban nobility were confined within the
borders of the communes, where they held exclusive political power and
formed an economic and social elite.®

For this chapter, the primary research base is testaments, recorded by
professional notaries mostly trained in Italy who wrote lege artis, using the
standard legal formulas of Roman law. In form, these documents are iden-
tical to their counterparts made in Italy or elsewhere in the Mediterranean.”
Because Zaratin testaments are commensurate with their Western Christian
counterparts, their study fits well into the research framework proposed by
the previous historiography of wills in medieval western Europe.®

The sample of testaments analyzed here contains all the extant four-
teenth-century testaments made by Zaratin noblewomen. All in all, we
have 1,211 testaments notarized in Zadar between 1301 and 1400. Of all
testators, 538 were women and 673 men. From the members of the Zaratin
urban nobility, we have 473 testaments, 228 of them authored by women.
Only one testament was drawn up jointly by a married couple.’

The marital status of Zaratin noblewomen testators was crucial to their
ability to dispose of property.!'” Out of 228 testaments, 194 identify mar-
ital status: ninety-eight female testators were married, one was engaged
(uxor futura),'" and ninety-five were widows, two of whom were on their
second marriage.'? Sixteen women were probably still unmarried, as they
identified themselves only as daughters of certain persons, and their tes-
taments do not suggest that they were married. One testator was a nun,
the abbess Francisca de Civalellis.!> In some cases marital status cannot
be ascertained, because the women used only the names of their families
of origin, or because the documents are damaged and partially illegible.™*
Of all female testators, widows seem to have had the greatest economic
freedom and business ability. Many of them reacquired their dowries and
gained control over the properties of their late husbands, either for life or
until their remarriage, which corresponded to intestate succession laws.!’
This happened most often if there were no children to inherit the husband’s
properties, especially no sons. In these cases, however, pressure from the
widow’s in-laws could be expected.
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Married women’s business ability was limited because their husbands
controlled their dowries; however, this control did not apply to testaments,
in which they could freely dispose of all their personal property (including
their dowries). They also had complete control over their bona parapher-
nalia, goods ceded to them by their parents, husbands, or other relatives
through testamentary bequests or on the occasion of marriage.'® Unmar-
ried women had the least economic freedom and capability, as they were
considered under the tutelage of their fathers until marriage. Again, this
restriction did not apply to the testaments. In most cases, noble girls were
married at a very early age, thus preempting their development of economic
independence. For women, the most frequent means to acquire properties
was through inheritance from female family members. In general, women’s
property mostly consisted of movable goods; landed property was usually
transferred through the male line.”

Health concerns influenced testators’ choice of bequests. The vast major-
ity composed their testament when they were ill or old.'® Other women
listed the dangers of childbirth,"” the plague,?® or an upcoming pilgrimage
as reasons for drawing up a testament.?! Francisca de Civalellis, the afore-
mentioned abbess of St. Nicholas, wrote her testament in order to ensure
that her duties as executor of another testament would be properly carried
out by her successor. Fifteen women stated that they feared sudden death,
while seven women did not give a particular reason for testating, as they
were still in good health.

Thus, Dalmatian noblewomen composed their testaments for a wide
variety of reasons, including sickness, old age, upcoming pilgrimages, epi-
demics of plague, and medical reasons such as pregnancy. In that respect
they were not exceptional, as the same reasons are demonstrated in other
cases, such as those in Linda Guzzetti’s study of Venetian testaments.?
Yet the fundamental reason was usually the one expressed in the common
testamentary formula: nichil est certius morte et nichil incertius hora mor-
tis (nothing is more certain than death and nothing more uncertain than
the hour of death). In this regard, Zaratin testators behaved like Christian
testators all across late medieval Europe. The right to compose a testament
was considered a fundamental right for any person, regardless of his or her
social standing, marital status, gender, or age, as is clearly stated in the
city’s statute (lib. I, tit. XXIII, cap. 105).%

The importance of testaments, both for the settlement of a testator’s
worldly life and as a means of ensuring eternal salvation, strongly influ-
enced the way in which the testator’s property was distributed. As has
already been proposed by Philippe Ariés, the main purpose for composing
testaments in the Middle Ages was religious, while secular arrangements
for the disposition of material goods was to come to the foreground later
in the early modern age.?* In the case of Zaratin noblewomen, Ariés seems
to be correct. The major emphasis of their testaments was on the organi-
zation of funerals and the regulation of testamentary dispositions. These
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dispositions centered for the most part on pious bequests, while property
transfers garnered less attention. The distribution of property was mainly
regulated by custom and consisted of appointing the testator’s principal
heirs—in most cases sons—which did not leave much occasion for indi-
vidual bequests.

The testaments deal only with a limited portion of a person’s estate;
the extent of the properties to be given away as legacies may have been
restricted by the testator’s gender or by the presence of children. Male tes-
tators, who inherited most of their fathers’ properties, had the least free-
dom to make individual bequests, because they were supposed to transfer
their possessions among their agnatic kindred. Sometimes, male testators
might leave their properties to their spouses, but such bequests were usually
accompanied by a clause restricting their wives’ right to enter another mar-
riage. Maffeo de Matafaris proclaimed as his principal heirs several groups
of male relatives, who were to inherit successively, and ordered that if all
the male members of the de Matafaris clan died out without male heirs, his
entire estate should be distributed among the poor. Thus, Maffeo wanted
to prevent at every cost that his patrimony fell to a female line.?> On rare
occasions, testators might decide to do the opposite, as did Ser Simon de
Rosa, who proclaimed his wife and two daughters as his principal heirs,
and ordered that only if both daughters died without heirs, his property
was to be inherited by his brothers and male relatives (on both sides) or
their descendants.?*

In the case of female testators, property was restricted to movable and
acquired goods. Thus, they might buy some landed estates, over which
they then had the right of free disposal, but they usually did not inherit
immovable properties. Women were supposed to pass on their movable
and acquired goods to their children, and had greater liberty to choose
their heirs only if they had no offspring. Mothers followed Venetian rather
than Florentine custom in making bequests, preferring daughters over sons,
probably because the latter were the principal heirs of their fathers.?” Still,
when there were no children to inherit, the dowry, which made up the
greatest part of a noblewoman’s personal property, was generally given
back to the woman’s family, contrary to Venetian practice.*

The aforementioned concerns were reflected in the types of property
given for pious purposes. The donation of land was a rather insignificant
part of this property, while pious bequests were regularly given in movable
goods, principally money. In the earliest extant Zaratin testaments, dating
back to the tenth and eleventh centuries, the situation was different, and
donation of land was a traditional form of legacy.?” This practice was grad-
ually limited, as the commune began to take control of the land market,*
and the inheritance patterns changed in favor of males inheriting immov-
able goods.3! However, the possibility of giving land for pious purposes still
existed even in the fourteenth century. Prodana de Sloradis bequeathed her
land containing thirty-three feet of olive trees to her female servant Stana.3?
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Likewise, Pelegrina de Grisogonis left some of her olive trees to the nun-
nery of St. Catherine.’® In many cases only general notions are recorded,
such as land (terra) and landed estate (possessio). For example, Magdalene,
the widow of the late Paul de Galcigna, left to the convent of St. Francis
in the city “a possession of hers,” situated on the island of Ugljan. She
also donated to the nunnery of St. Mary a ground (locum) for building
a house in the city quarter of St. Trinity.3* Still, most landed estates were
passed on to family members; when testators wanted to use their immov-
able properties for pious bequests, the land in question needed to be sold
and the money redirected toward pious purposes. A good example of such
a bequest is the testament of the aforementioned Prodana de Sloradis, who
ordered her executors to sell her landed property in Lukoran and Ugljan
and distribute the money ad pias causas for the salvation of the soul of
her brother Matthew.?* On the other hand, some testators ordered that
land be bought especially and given for pious purposes. For example, the
aforementioned Pelegrina de Grisogonis bought certain lands in Petréani
for the large sum of 670 ducats from Francis, son of John de Zadulinis, to
be given to the hospital she managed.’® Besides making arrangements for
her hospital, Pelegrina also purchased urban real estate for the nunnery of
St. Catherine that she had founded.3” Properties acquired and bequeathed
in this manner were beyond the reach of the testator’s relatives.*

Movable properties, by contrast, could be used for pious purposes much
more freely; in fact, noblewomen testators could bequeath everything they
owned in this manner. Thus, legacies bequeathed pro remedio anime var-
ied considerably, as will be shown in the following.

MONEY?*

As stated previously, the most frequent bequests for pious purposes given
by Zaratin noblewomen in the fourteenth century were paid in cash. Most
noblewomen explicitly mentioned the monetary value of particular legacies
in their testaments; others noted only the total sum to be spent. A good
example of the first variety is that of Magdalene, wife of Daniel de Varicas-
sis, who left valuable monetary bequests—including several legacies to var-
ious monastic recipients (mendicants, convents, and nunneries)—totaling
750 ducats, 308 golden florins, 740 pounds, and 1035 shillings (solidi). The
size of her individual monetary legacies ranged from two hundred ducats
for the reconstruction of the roof of the Franciscan convent in Zadar to ten
shillings for each servant girl of the convent of St. Nicholas.*> An example
of the second variety is Palmuca, wife of the nobleman Kresol de Zadulinis,
who left a lump sum of thirty-seven ducats to be distributed among not fur-
ther specified miserabiles personas.*' Of course, testators were usually more
precise when it came to bequests aimed at grandiose building schemes—
such as Magdalene’s support for the roof of the Franciscan church, which
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was accompanied by detailed further bequests for the construction of a
chapel and a tabernacle, including the commissioning of paintings for other
churches®?—or the foundation of ecclesiastical or social institutions, such as
the Franciscan convent of St. Doimus in Kraj by Pelegrina de Grisogonis.*

Testators were less precise on the myriad smaller legacies left to individu-
als, ranging from clergymen and nuns to the simple poor. These recipients
were sometimes precisely named and sometimes only mentioned by some
general label. For example, Margaret, wife of Saladin, son of the late Cosa
de Saladinis, bequeathed ten ducats pro anima sua to the prior of the con-
vent of St. Demetrius, and twenty pounds to the Dominican friar Thom-
asius. She also donated money to the nuns of the convent of the Poor Clares
and of St. Mary in Zadar with the obligation that they read a psaltery on
the anniversary of her death. In addition, Margaret bequeathed one hun-
dred pounds to the friars of the convent of St. Francis, ordering that they
should celebrate masses for the salvation of her soul.** Particularly personal
were bequests to confessors and, very frequently, those to domestic ser-
vants (almost always cited by personal names). For example, Lucy, wife of
Nicholas de Nassis, bequeathed six ducats to her confessor James Simonié;
and Catherine, wife of Nicholas de Gallelo, bequeathed ten pounds to her
female servant Stoja.* Some of the bequests to domestic servants were
quite generous, indicating that these relationships were rather close. Thus
Gelenta, widow of the late Gregory de Saladinis, bequeathed three hundred
pounds to her servant Budisa.*®

Zaratin noblewomen’s generous monetary bequests to institutions and
individuals suggest that they operated with rather large sums of money. The
amount employed in various legacies by Magdalene de Varicassis was worth
more than 1,250 ducats. Pelegrina de Saladinis bequeathed five hundred
golden ducats just to the archbishop of Zadar, Peter de Matafaris.”” Marica
de Soppe left the same amount of money to the Franciscan convent in the
city.*® Pious bequests of such size indicate that their patrons belonged to the
most wealthy and powerful families in the city. The women’s families must
have supported their testamentary choices, but it is important to acknowl-
edge that these cases were unique. Magdalene de Varicassis and Pelegrina
de Saladinis were elderly widows without children, so there was no one left
to oppose their right to benefit the church. Marica de Soppe was still young
and married, but childless, as were Magdalene and Pelegrina. She nominated
her mother as her principal heir and testamentary executor, a task she was
to share with her son-in-law. Thus, Marica was free to do with her property
what she wished because it did not conflict with anyone’s rights.

FOOD AND NATURAL PRODUCTS

Besides money, another kind of property that was not subjected to limi-
tation involved yields of agricultural production and related income, as
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these revenues were considered regenerative and of temporary value. Still,
food and natural products made up a relatively rare form of bequest given
for pious purposes, even though sometimes, a testator’s entire income in
kind was earmarked for a religious purpose. Nicolota, daughter of the late
Thomadius de Varicassis, bequeathed the yearly income from her landed
estates, located in the immediate neighborhood of the city, to Elizabeth de
Matafaris, scion of another noble family and a nun of St. Mary.* Many
noblewomen bequeathed wine (vinum), oil (oleum), and grain (frumentum)
to a wide range of recipients, including members of the secular and regular
clergy, servants, confraternities, the poor, and so on. Slava, the wife of the
late Mogor, a citizen of Zadar, donated three modia’® of wine and three
staria®! of oil to the Dominican convent of Zadar;*?> and Magdalene, the
widow of Paul de Galcigna, donated twelve staria of oil to the convent of
St. Francis in the city.’® Prodana de Sloradis bequeathed seven jugs full of
wine to her servant John.>* Pelegrina de Grisogonis donated three modia
of grain and three modia of barley to be distributed among the poor.>
Livestock also counted as a possible type of property to be used for pious
purposes. Prodana de Sloradis made use of this convention by bequeathing
all of her livestock to her servants John and Stana.’®

A similar type of pious bequest consisted of sponsoring a meal (pran-
dium) on the anniversary of the testator’s death or funeral, or that of her
close relatives, as did Stana de Civallelis. She ordered her executors to pre-
pare one meal for the members of the convent of St. Plato.*”

GARMENTS?®®

Garments, and textiles in general, might also be given for pious purposes.
Since textiles were usually part of a woman’s dowry or her personal belong-
ings, they appear frequently in the testaments of Zaratin noblewomen. The
value of the garments and textiles bequeathed varied, and depended on
the quality of the weaving, the cut of the cloth, and its ornamentation.
The textiles distributed as testamentary bequests can be divided into two
major groups according to their value. The most valuable and luxurious
objects were given for liturgical purposes. Prodana de Sloradis left generous
bequests to the Dominican church of St. Plato, including a felt parament
with pearls and other ornamentation, valued at fifty golden ducats;*” and
Magdalene de Varicassis left valuable garments to a priest at the church of
St. George, valued at one hundred ducats, as a parament of silk.®® Expen-
sive clothes were also bequeathed to family members, primarily to sisters,
daughters, or nieces. Less valuable garments and textiles were directed
toward the everyday use of a wide range of recipients, including members
of the clergy, the poor, and charitable institutions, as was the case with
Pelegrina de Grisogonis, who bequeathed one hundred brachia® of gray
textiles to the Franciscans of the Bosnian province®* for their clothes.®



74 Branka Grbavac

Fumia, wife of Guido de Matafaris, ordered her executors to give a gray
tunic each for seventy poor men and women, and left all of her own tunics
to her servant girl Stangica.®* Most garments donated to servants and the
poor were usually gray, and of relatively low quality.

LITURGICAL OBJECTS®

In addition to the garments that our testators had actually used in their life-
time, various liturgical objects ordered or bought specifically for the purpose
of donating them to the church figure prominently in the noblewomen’s tes-
taments. Crosses and chalices were among the most frequently bequeathed
liturgical objects. For example, Fumia, daughter of the late George de Rubeo
and fiancée and future wife of Anthony, son of Francis de Grisco, bequeathed
one chalice to the church of St. Chrysogonus and another one to the cathedral
church of St. Anastasia, each worth one hundred ducats.®® Dobra, daughter
of the late Mathew de Varicassis, left fifty pounds for a chalice to the church
of St. Plato.®” Magdalene de Varicassis ordered the construction of a cross of
the value of twenty ducats.®® Also Nicolota, wife of the late Nicholas de Ras-
tiso, ordered her executors to buy a silver crosslet at the value of two hundred
pounds, to be given to the church of St. Francis.®’

Noblewomen also left large monetary bequests for the construction of
church altars. Fumia, first wife of the nobleman Guido de Matafaris, ordered
the construction of an altar in honor of the Virgin Mary in the church of St.
Francis.”” Guido’s second wife, Michelina, left three hundred ducats for the
construction of an altar under the title of Annunciation in the church of St.
Francis in Zadar.”* Christina, wife of Bogdol de Rubeo, donated one hundred
ducats for the construction of an altar devoted to St. Nicholas to the church
of the convent of the Poor Clares;? and Pelegrina, widow of the late Peter de
Gliubauacis, ordered her executors to construct an altar devoted to St. Pel-
erginus in the church of St. Francis for the price of thirty golden ducats.”

PAINTINGS AND BOOKS

Bequests of paintings represent similar cases of patronage. The testaments
rarely mention paintings because of their high cost and the difficulty of
finding adequate artists. Some noblewomen already possessed the paintings
that they bequeathed, while others left sums of money to be spent for their
creation. Lucy, wife of John de Petrigo, left an icon for the church of St.
Savior and another for the church of St. Chrysogonus, each valued at one
hundred pounds.”™ Likewise, Gelenta, wife of the late Gregory de Saladinis,
left one icon to the church of St. Mary of Bi¢ina.” Ann, wife of George de
Matafaris, ordered her executors to make an icon with the motifs of the life
of St. Jerome for the church of St. Mary the Greater.”* Some women left a
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monetary bequest for the repair of an already existing icon, as was the case
with Mary de Mence from Dubrovnik, wife of the Zaratin nobleman Kre$o
de Varicasis, who left twenty pounds for the restoration of an icon placed
above the altar of St. Margaret in the church of St. Stephen.””

As paintings, donations of books rarely appear in the testaments of
fourteenth-century Zaratin noblewomen. Whenever they do, the testators
donated liturgical books, i.e., missals and breviaries that served to help wor-
shippers follow liturgical ceremonies, which they either owned or commis-
sioned. For example, Magdalene de Varicassis bequeathed a missal worth
thirty golden ducats to Gregory the Older, priest of the cathedral church of
St. Anastasia.”® Pelegrina, widow of the late Peter de Gliubavagis, left forty
pounds to buy one breviary from the neighboring city of Sibenik for Prija,
a nun in the convent of the Poor Clares of Zadar.”” Likewise Boniza, wife
of the late Kreso de Nassis, left twenty-five ducats for acquiring a missal to
be given to the church of St. Francis.*

This short survey of testaments shows that despite certain limitations,
fourteenth-century Zaratin noblewomen were able to redirect a large por-
tion of their properties according to their intentions. Women’s possessions
consisted primarily of movable goods, although they could also possess and
dispose of immovable properties. The dowry formed the principal part of
a woman’s property, which replaced her share in her father’s inheritance,
but was controlled by her husband, and, to a certain extent, her kindred.
These limited property rights were augmented by the so-called bona para-
phernalia (additional goods) which wives owned in their own names; they
were not considered part of their husbands’ patrimonies and regarded as
free from other claimants. In this respect, Zaratin women’s property rights
were similar to those in other Mediterranean regions, especially Venice.

In economic terms, noblewomen testators appear to have been rather well
off, which allowed them to engage in different forms of charitable activities
and cultural patronage, such as the commissioning of paintings, the purchase
of liturgical books and objects, or even the building of churches and the
foundation of convents. The value of their pious bequests in proportion to
the total wealth they owned cannot be ascertained on the basis of testaments
alone, however. Testaments might list individual bequests for pious purposes
or particular gifts, but the bulk of a testator’s property was passed on accord-
ing to general succession rules. Most testators appointed only their principal
heirs, usually their children. It seems that there was a certain preference for
the female line (daughters over sons), which would conform to general Medi-
terranean patterns, but this is a question still in need of discussion.

NOTES

1. The number of publications regarding Croatian history in foreign languages
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This was Fumia filia condam Georgii Rubei, sponsa et futura uxor ser
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The second case is that of Agnetis relicta condam strenui militis domini
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more discussion of economic and property relations and their legal aspects,
I am preparing an article for project Conex II, BMBWK (Business Life and
Women’s Rights), headed by Martha Keil of the Institut fiir Geschichte der
Juden in Osterreich in St. Polten.

This was domina Tomasina filia condam ser Matei de Georgiis, who com-
posed her testament in 1391 (DAZd, SZB, AR, b. 5, fasc. 3, fol. 87r-87v).
These were Dobra uxor Grixogoni olim Mathey de Georgio in 1347 (DAZd,
SZB, PP, b. 1, fasc. 11, fol. 24r) and nobilis domina Fantina filia gm. ser
Lombardini de Saladinis et uxor ser Blasii filii gm. ser Georgii de Soppe
in 1394 (DAZd, SZB, AR, b. 5, fasc. 2, no. 27). That pregnancy and giving
birth were a real threat may be seen from testimony given in the latter case,
in which she explained that she made her testament “currently pregnant,
fearing the accidents which are wont to happen in the case of many pregnant
women.”

For the Zaratin noblewomen, these cases are connected to the epidemics of
1391 and 1392. The testators were nobilis domina Michelina filia gm. ser
Gregorii de Zadulinis et uxor qm. ser Viti de Zadulinis (DAZd, SZB, AR,
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b. 5, fasc. 2, no. 21), domina Maria uxor ser lobannis filii gm. ser Nicolai
de Nassis et filia gm. ser Petri de Pedreto (DAZd, SZB, AR, b. 5, fasc. 2, no.
235), and nobilis domina Michelina filia gm. ser Iohannis de Botono et uxor
egregii regii militis domini Guidonis de Matafaris (DAZd, SZB, AR, b. 5,
fasc. 3, fol. 89r-90r).

These were domina Daria relicta qm. nobilis viri ser Bartholi gm. ser Mauri
de Grisogonis in 1370 (DAZd, SZB, Pergamene, b. 1, no. 41), domina Lucia
relicta gm. ser Matei de Begna filii gm. ser Damiani (DAZd, SZB, AR, b. 3,
fasc. 2, no. 18) and domina Zuuica relicta gm. ser Gregorii Cressii de Zadu-
linis (DAZd, SZB, AR, b. 5, fasc. 2, no. 19) in 1390, and domina Maria uxor
ser Iobhannis Nicolai de Nassis in 1400 (DAZd, SZB, AR, b. 5, fasc. 2, no.
34).

For more details, see Guzzetti, Venezianische Vermdchtnisse, 68-70.

Philippe Aries, Western Attitudes toward Death: From the Middle Ages to
the Present (Baltimore, 1974), 63.
DAZd, SZB, PS, b. 1, fasc. 1/4, fol. 111v—12v.

This pattern may be seen in Venetian testaments, demonstrated in Guzzetti,
Venezianische Vermdchtnisse, 156-163, and runs contrary to the practice
in Florence, where sons and male relatives were generally preferred. See also
Julius Kirshner’s review of Guzzetti’s book in Speculum 77 (2002): 183.
The Venetian custom of bequeathing the dowry to husbands is demonstrated
in Guzzetti, Venezianische Vermdchtnisse, 147.

Prior to the 1260s, the composing of testaments was relatively rare and gen-
erally reserved for members of the highest social strata of the city. The first
extant testaments are those of the city prior Andrew, made in 918, and of
Agapis, a daughter of the tribune Dabro, from 999. For the texts of these
documents, see Jakov Stipisi¢ and Miljen Samsalovi¢, Diplomaticki zbornik
Kraljevine Hrvatske, Dalmacije i Slavonije. Codex diplomaticus regni Croa-
tiae, Dalmatiae et Slavonia, vol. 1, ed. Marko Kostrengi¢ (Zagreb, 1967),
doc. 21, 25-28; doc. 33, pp. 48-49.

The commune was worried because after becoming ecclesiastical, landed
property was no longer considered alienable and was thus removed from the
land market. This principle is confirmed by the aforementioned city stat-
ute (lib. 3, tit. VII, cap. 23, pp. 268-271), which strictly forbade alienating
landed property to ecclesiastical institutions by testament and other types of
donations (lib. 3, tit. V, cap. 14, pp. 258-261).

For more details on the changing of kinship structure and inheritance pat-
terns of the early medieval Dalmatian urban elite, see Zrinka Nikoli¢, Rodaci
i bliznji [Relatives and Neighbors] (Zagreb, 2003), 60-75. A preliminary ver-
sion of this book (in English) can be found in Nikoli¢, “The Family Structure
of the Dalmatian Protopatricians in the Tenth and Eleventh Century” (mas-
ter’s thesis, Central European University, 1997). See also Nikoli¢, “The For-
mation of Dalmatian Urban Nobility: Examples of Split, Trogir and Zadar”
(PhD diss., Central European University, 2004), 175-194.

DAZd, SZB, Vannes Bernardi de Firmo [hereafter VBF], b. 2, fasc. 1/1, fol.
8r—10r. Leaving bequests to the servants was a usual practice among the
members of Dalmatian urban nobility. Such a bequest had various implica-
tions, and was both a pious bequest to the poor and a present to persons with
whom the testator had some connection during his life, especially because
most domestic servants spent almost all their lives in the service of certain
families. In certain cases it was even specified why the donation was made:
pro dilectione (out of love), pro salario (in the case of delayed payments),



39.

40.
. DAZd, SZB, Iohannes de Casulis [hereafter IC], b. 1, fasc. 3/1, pp. 18-19.
42.

43.

52.

53.
54.

Testamentary Bequests of Urban Noblewomen 79

and so on. For the attitude of the Venetian nobility toward their servants,
see Guzzetti, Venezianische Vermdchtnisse, 171-179. For a case showing
the testamentary practices of female domestic servants in the early modern
period, see Giovanna Benadusi, “Investing the Riches of the Poor: Servant
Women and Their Last Wills,” American Historical Review 109 (2004):
805-826.

. DAZd, SZB, AR, b. §, fasc. 3, fol. 97v-99r.

. DAZd, SZB, VBF, b. 1, fasc. 1/4, fol. 44v—45v.

. DAZd, SZB, VBF, b. 2, fasc. 1/1, fol. 8r-10r.

. CD 16, dok. 227, str. 274-76.

. CD 17, dok. 317, str. 431-32.

. This was so particularly when houses were involved, because there was a sig-

nificant difference between inherited family palaces (treated as an important
part of patrimony) and acquired houses (treated as simple property). Thus,
as a valuable bequest, Magdalene de Varicassis left to the city hospital of St.
Martin one of her houses, situated in the city quarter of St. John de Pusterla,
with the intention that poor people could live in it (DAZd, SZB, AR, b. 3,
fasc. 3, fol. 51r=53r). The quarter of Pusterla was largely inhabited by the
urban poor.

For an analysis of monetary bequests in Venice, see Guzzetti, Venezianische
Vermdchtnisse, 103-109.

DAZd, SZB, AR, b. 5, fasc. 3, fol. 51r-53r.

Magdalene, the wife of Daniel de Varicassis, bequeathed the greater part of
her movable goods to various churches in the city and district; DAZd, SZB,
AR, b. §, fasc. 3, fol. 51r=53r. In another example, Nicolota, the widow of
the late Nicholas de Carbono, left a significant monetary bequest (200 duc-
ats) to the convent of St. Francis in Zadar, ordering that the donated money
be spent on reconstruction (in reparatione) of that convent (CD 16, doc. 323,
pp. 424-426). There are a great number of similar examples.

DAZd, SZB, AR, b. 5, fasc. 3, fol. 97v=99r; CD 17, doc. 204, pp. 287-291.
It is worth mentioning that Pelegrina’s foundation was well accepted by other
Zaratin noblewomen, who started to support the convent. For example, Ann,
the wife of George de Matafaris, bequeathed twenty ducats to the convent of
St. Doimus in her testament (DAZd, SZB, IC, b. 1, fasc. 3/1, pp. 73-74).

. DAZd, SZB, IC, b. 1, fasc. 3/1, pp. 36-38.
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. Modium (Italian moggio) is a volume measure used in the Mediterranean. In

Zadar, one modium of grain corresponded to 333.26 liters and one modium
of wine corresponded to ca. 80 liters.

. Starium is another measure used in the Mediterranean; in Zadar, one star-

ium corresponded to 83.31 liters.

Mirko Zjagi¢ and Jakov Stipisi¢, Spisi zadarskib biljeZnika Ivana Qualis,
Nikole pok. lvana, Gerarda iz Padove 1296 . . . 1337 [Register of John Qua-
lis, Nicholas, the Son of the Late John, and Gerard of Padua, Notaries of
Zadar 1296 . .. 1337], Spisi zadarskih biljeznika 2 [hereafter SZB 2] (Zadar,
1969), doc. 117, pp. 55-56.

DAZd, SZB, VBE, b. 1, fasc. 1/4, fol. 44v—45v.

DAZd, SZB, VBF, b. 2, fasc. 1/1, fol. 8r-10r.
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Item voluit et ordinauit moli debere modia frumenti tria et tria modia ordei
et de farina ipsorum panem fieri et ipsum panem dari et distribui pauperibus
Christi miserabilibus existentibus in ciuitate Iadra pro anima ipsius testatri-
cis (DAZd, SZB, AR, b. 5, fasc. 3, fol. 97v-99r).

. DAZd, SZB, VBF, b. 2, fasc. 1/1, fol. 8r-10r.
. CD 10, doc. 54, pp. 92-94.
. For comparative material in Venice, see Guzzetti, Venezianische Vermdcht-

nisse, 9.

The paramentum was a liturgical garment. Since Prodana was a wealthy
noblewoman, the garments were made of fine linen and ornamented (DAZd,
SZB, VBE, b. 2, fasc. 1/1, fol. 8r—10r).

DAZd, SZB, AR, b. 5, fasc. 3, fol. 51r-53r.

Brachium is a measure for length; in Zadar, one brachium equaled 679.3
mm.

The Bosnian Franciscans were settled in the newly founded convent of St.
Doimus in Kraj, established by Pelegrina, as previously noted. Their convents
were founded outside their domicile province both to facilitate their mission-
ary activity against the supporters of the Bosnian dualist church in Bosnia
(the so-called Bosanski krstjani [Bosnian Christians]) and to provide them
with a secure shelter in case of persecution. During the fifteenth century, they
became more frequent recipients of pious bequests due to Ottoman pressure
on them.
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5 Women, Testaments, and
Notarial Culture in Bologna’s

Contado (1348)
Shona Kelly Wray

Many, if not most, aspects of Mediterranean life were carried out within
the context of a written, legal culture facilitated by notaries who lived and
worked in cities and rural areas. Since the mid-thirteenth century, Bologna
had been a center of notarial culture for the Italian peninsula and, indeed,
for much of southwestern Europe, because the principal formularies used by
notaries practicing throughout the western Mediterranean were produced
by professors of notarial law in Bologna, viz., Salatiele and Rolandino Pas-
sagieri.! In the city of Bologna itself, notaries dominated politics, admin-
istration, and the courts, serving as secretaries and officers in the halls of
justice, government, and civic bureaucracy.? They were present throughout
the streets, markets, homes, and churches writing up the testaments and
the many types of contracts (loans, sales, rentals, apprenticeship, guard-
ianship, dowry, peace, compromise, arbitration, and more) that permeated
the daily life of townspeople from all social levels. Notaries also popu-
lated rural areas, writing up whatever contracts the peasants needed. As
Edward Muir has proposed, notarial culture may have had a larger impact
than religious culture on the largely illiterate countryside, because educated
priests were rare, whereas the itinerant notary was commonplace.’ The rich
notarial archives of Bologna and other Italian urban centers have gener-
ated many detailed studies of urban life, but, despite the recognition that
notaries also served the needs of residents living in the contado (the rural
district subject to the city), scholars have undertaken fewer examinations of
the notarial records in these areas. Developments in Italian medieval rural
society and economy were certainly fundamental to those of the city, yet
scholarship still shines its spotlight mainly on cities, leaving the larger and
more populous rural areas in the dark.* Within these under-studied areas,
the lives of women remain almost entirely hidden.

This chapter will examine the extent of rural women’s participation in
notarial culture in terms of the practice of making a will. Recently, Sam-
uel Cohn examined testaments of the rural subjects of Florence from late
fourteenth and fifteenth centuries to compare spirituality in the Tuscan
countryside with that of Florentine citizens.® My intention here is not to
study rural spirituality, but instead focus on testamentary practice among
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peasants as a way to determine their role in notarial culture. While wills
certainly could contain declarations of piety, such pious statements are not
the objects of investigation here. Instead, focus is on the social events of
declaring, recording, and preserving the testament. It should be remem-
bered that the naming of an heir, not the distribution of pious bequests, was
the principal and necessary purpose for a testament, as made explicit in
notarial law.® Donations for pious causes were not limited to the testament,
and, while most testators included pious bequests as part of their list of last
wishes, there are many testaments that contain few or no such declarations.
We can only offer estimations about the extent of a testator’s piety when
there are few or small pious bequests in a will and, similarly, we must be
sensitive also to the presence of a priest and the notary when evaluating the
pious bequests that were made.” Transmission of property is always pres-
ent in the testament, although the form and value of a testator’s patrimony
are not stated. Peasants, one might assume, would have little property to
transmit and thus little reason to make a will, but the Bolognese evidence
suggests otherwise: peasants were almost as active as their urban counter-
parts in this common late medieval practice.

The onslaught of the Black Death of 1348 caused an enormous number
of people to consider their last wishes for the future of their family. They
turned to notaries to ensure these were written in legal form. Bologna’s city
statutes further required that testaments (as well as all contracts with a value
greater than 20 lire) be registered in abstracted form, with a tax paid, at the
Office of the Provvisori and that the nota be deposited for the testaments
and contracts to be copied out in full by notaries working for the Office of
the Memoriali.® Despite what must have been terrifying circumstances, nota-
ries at each level of this large bureaucracy—from the notary traveling to the
homes of clients to those working at the government offices—worked hard
to preserve their records. The twenty-eight extant registers of the notaries
working for the Memoriali are found today bound together in three large
volumes of over 1,400 folios covered with the tightly packed, often inelegant,
notarial hand. Some notaries kept separate sections to their registers for con-
tracts and testaments written in the contado (with the rubric comitatus at the
top of each such folio), while others simply transcribed acts from the contado
alongside others from the city as they were received.

For the year of 1348 there appear in the Memoriali registers 1,147 tes-
taments that were written either in the city or in the guardia civitatis (the
district immediately outside of the city walls) and 927 testaments from the
contado. These enormous numbers reveal well the horror of the epidemic.
Antonio Ivan Pini proposed a mortality rate of about 35 percent for the
Black Death in the city, which may be low given the much higher rates doc-
umented for other northern Italian cities, such as Florence, Orvieto, Siena,
and Venice, and the upward revisions by recent demographic scholarship.’
Rolando Dondarini has estimated the city’s population at the brink of the
epidemic at about 35,000, but there are no estimates for the contado at
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that time. The census carried out in 1371 by Cardinal Anglic Grimoard de
Grisac, known as the Descriptio civitatis Bononie eiusque comitatus, does
furnish estimates for 40,000 in the contado, with 28-30,000 in the city
and guardia.'’® Ole Benedictow has argued that rural areas suffered more
than urban areas during the Black Death. It is difficult to judge, because
testaments are unreliable sources for estimating mortality rates, but the
comparably high numbers for the contado in this study indicate that plague
there was as least as significant as it was in the city.

The high numbers of remaining wills also demonstrate the fact that writ-
ing up a testament was a common experience not only for city dwellers, but
also for rural folk. Women made up 40 percent of the rural testators in the
Memoriali of 1348. The urban wills of 1348, on the contrary, belonged to
more women than men (52.5 percent were female testaments). This high
participation of women can in part be explained through a law of 1333
that allowed men in Bologna to avoid registration in the Memoriali and
have their wills deposited in the mendicant sacristies, while women’s wills
had to be registered in the Memorialil' Before the implementation of the
1333 law, men created 60 percent and women dictated 40 percent of the
wills in the archive, as was the case for rural testators in 1348.'? This rate of
testation is similar to those produced by recent scholarship that has found
women’s participation at 34-39 percent and 50 percent in several north-
ern Italian cities, except Venice, which displayed exceptionally high rates
of female testation.'’ In Venice, women tended to make wills when they
were married (especially in anticipation of the perils of childbirth), but the
women of Bologna and its contado made wills when they were ill at any
stage of their adult life, married or unmarried. In the contado the numbers
are roughly equal between female testators who were wives, widows, or
unmarried, single women, while in the city there were slightly more wid-
owed testators.!* The evidence from the Memoriali of 1348 demonstrates
that the women of Bologna’s contado were as familiar with making a will
as many of their urban counterparts.

Plague produced similarly strong reactions in the notarial record for
both the city and the contado, but the number and timing of the acts were
different. In the city, the average number of registered wills in the months
before the epidemic entered, i.e., from January to April, was thirteen, but
once plague arrived in May the number jumped to forty-one and exploded
to 309 in June. It is possible that women suffered more initially because
their wills form 75 percent of all wills made in June. July was the worst
month of plague in the city, seen by the fact that it produced 585 testaments
that remain in the Memoriali registers. The numbers of wills in the contado
are lower than the city. For the pre-plague contado, the Memoriali hold an
average of five wills per month from January through May, with men and
women testating in roughly the same numbers (fourteen female testators
and twelve male testators). The effect of plague appears only in June when
the number of wills doubled from the previous month of seven to fourteen.
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The change is present initially in women’s wills that jump to nine in May,
while men’s stay steady at five. Thus, as was the case in the city, women
may have been early victims of plague (65 percent of wills in May and 55 in
June belong to women), but this situation is reversed for the later part of the
epidemic. The Memoriali registers hold ninety-seven rural wills from July,
strongly indicating the presence of the epidemic at that time, but the worst
was yet to arrive in August when 294 wills were written. The plague kept
its hold longer on the contado than the city. While the number of urban
wills dropped by two-thirds from July to August and then again in Septem-
ber, the rural wills did not decline significantly until October (remaining
high at forty-five).

Plague changed behavior in that many more people were forced all at
once to dictate their last wishes. For this preliminary study, I have taken a
sample of 200 wills written by 116 men and eighty-four women for which
I have collected information on names, location, social and marital status,
and a smaller subset of eighty-five wills for which I have collected also
material on heirs and bequests. The sample is broadly representative of
the massive amount of notarial documentation remaining from 1348, as it
includes rural wills copied into the comitatus sections of ten of the twenty-
eight individual registers (quaterni or libri memorialium) of the notaries
working at the office of the Memoriali.’> The number of wills ballooned
during the epidemic and the sample reflects this fact: all of the thirty-eight
extant wills made during the first half of the year are included, but the
remaining 162 wills of the sample drawn up from July through December
comprise not even one-fifth of the testaments written for contadini and
registered in the Memoriali during that time. The sample also broadly rep-
resents people living throughout the rural district of Bologna: the testators
came from seventy-six different villages located in the plains of the Po Val-
ley as well as the foothills and mountains of the Apennines to the south of
the city.!® The testators of the contado came from only half as many locales
in the river plains than the mountainous region, but the pianura was home
to larger communities which furnished larger numbers of testators. Women
and men from all over the contado—from the plains and mountains, from
close in and far away from the city—had access to notaries.

Who were these testators of the contado? We must first establish whether
or not these are city dwellers who fled social chaos for safety from plague
in the countryside, along the lines of the famous group of storytellers of
Boccaccio’s Decameron who retired to a villa outside of Florence. For each
will, the notary identifies the residence of the testator and also notes who
is the owner of the house in which the testament was made (the vast major-
ity of wills were made in a private home). In fact, during July and August
there are several individuals identified by a parish in the city of Bologna,
which might be taken as a sign of panicked flight from the city during
the epidemic, a phenomenon emphasized by the medieval chronicles and
literary accounts (and repeated uncritically by modern textbooks). One
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certainly can find examples of possible flight and social disruption in the
rural wills, such as that of the notary and citizen of Bologna, Nicolaus
Jacobi Bartholomei, who left his home in the parish of San Biagio to have
his will drawn up on July 17 in the home of a smith in Castel San Pietro
(22 km along the Via Emilia in the eastern plains region of the contado).
Such examples, however, must be examined carefully and placed in a wider
evidential context before any judgment can be made. Nicolaus, it turns out,
did not abandon his post as notary in Bologna, for he was writing up testa-
ments in the city only days before he was in Castel San Pietro. So, while
he created a will outside of the city, he had not left it during the epidemic.
Furthermore, there is ample evidence that Bologna was well served by its
notaries throughout the entire epidemic."”

There are eighteen testators in the sample who are identified by the
notary as residents of a parish of Bologna; eleven of these were from the
months of June, July, and August when the epidemic was raging in town.
The majority were actually in their own homes in the contado. Most were
landowners who had connections to the contado as well as the city, and
thus it made sense for them to leave the city during the epidemic. For exam-
ple, in June, a widow from the parish of San Tecla was in her house in
Budrio. She held land and houses in Budrio that she gave to her siblings,
and she arranged for burial in the church of San Lorenzo in Budrio. Simi-
larly, in July, the wealthy Tencarina Deghi de Tencararis of the parish of
San Cataldo dei Lambertini located in Bologna’s aristocratic center had her
will drawn up in the village of Cadriano in the plains “in the home of her
husband” who “lived there at present” (though he too was identified by a
parish of Bologna).!* Another rural testament from July belonged to the
widow Guida Bertolini, who identified herself as belonging to the parish of
Santa Maria del Turleone and her deceased husband as from Sant’Alberto,
but she was in the house of “the heirs of her father” in rural Pizzocalvo.” In
August, wealthy Agnesia de Carbonesibus from the parish of Santa Maria
degli Alemanni had her will drawn up outside her home in Pizzocalvo.?* In
fact, several residents of that village were also residents of Bologna: Jacopo
Zanipoli de Manelinis, a well-off citizen from the parish of San Tommaso
della Braina, was in Pizzocalvo in July; his widowed sister made her will in
his house three days later; while on the same day, a third sibling, married to
a man in Pizzocalvo, left money in her will for three hospitals in Bologna.?!
These privileged, landowning Bolognese could easily leave town and retire
to the countryside, where they could rely on their other social networks.
Movement to the contado from the city during plague was not necessarily
panicked flight, creating social chaos, but could also have been the result of
people having social ties rooted both in the city and contado.

Indeed, the division between urban and rural often appears fluid in the
notarial record. Several rural testators did not express any identity that
was either solidly rural or urban. Fifteen men and women of the sample
declared that they were residents in a location in the contado, but also came
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from a parish in Bologna. Again, the majority (eleven) were in their contado
homes when they dictated their wills. An elite woman, Maria Gillioli de
Timellis, represents those for whom the boundary between urban and rural
was porous, since she declared that she was from the parish of San Martino
dell’Aposa and “now spends most of her time” in the village of Vedriano, in
the hills south of Castel San Pietro (in the eastern plains on Via Emilia). She
had her will written up in Vedriano in the home a man from the aristocratic
Basacomari family, a prominent Bolognese family.??

Clearly, the contado was home to many men and women who moved
easily between the city and their rural holdings. These people were not,
however, the majority of the notarial clients in rural areas. The remaining
167 testators of the sample declared only one residence in the contado.
Were they as well off as the landowners who moved back and forth from
town to contado? Notaries in Bologna did not usually record the occupa-
tion of their clients (as this was not considered necessary for the proper
identification of an individual). In the city, only about one-third of male
testators and no women have a recorded occupation. They noted even fewer
occupations in the contado: only six men (out of 200) had a recorded pro-
fession. As they did in town, notaries were more likely to recognize their
own. Thus, two notaries are named: one was Nicolaus Jacobi Bertolomei
from San Biagio in Bologna and the other was a notary of Castel San Pietro,
who was of very modest means as the dowry he returned to his wife was
only 75 lire, much less than the dowries of urban notarial families at that
time that ranged from 200 to 300 lire.?* Two spice dealers appear: one who
lived in San Giovanni in Persiceto, but was originally from the parish of
San Giuseppe in Bologna, and the other, rather well-off as he returned a
dowry of 195 lire to his wife, declared that he was from the parish of San
Giorgio in Poggiale, but owned a house in Budrio where he made his will.2*
Among the rural testators there also figured the rector of the church of San
Antonio in Castel dei Britti, who dictated his will in a room of his church.
The last named occupation was of a smith from Pizzocalvo, originally from
San Giovanni in Persiceto. He was not rich, nor was he poor: he paid off
debts of 58 and 41 solidi used to buy iron, provided for his servant or assis-
tant (famulus) with a salary of 4 lire and some tools, and left a house to
the wife of another smith, while he named as his heirs his minor children,
who were to receive his principal home.?* These few occupations contrast
with the broad range displayed in the city, where notaries recorded occupa-
tions of artisans and retailers of leather, fur, and textiles, of wood-, stone-,
and metalworkers, of merchants and goldsmiths, health care practitioners,
legal professionals, and university professors. It is likely that many of these
occupations were practiced in the contado, and with a larger sample more
might be revealed.

If we examine the occupations of spouses of female testators in the sam-
ple, two more are apparent: one was married to a shoemaker who lived in
the flats at Budrio and the other to a judge from the village of Pizzano, up
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the Apennine valley of the Idice River.?* Working with the often fragmentary
tax records from the thirteenth through the fifteenth centuries for Bologna’s
mountains, Arturo Palmieri found several examples of rural notaries, doc-
tors, architects, painters, builders, as well as several artisans (such as tailors,
shoemakers, and barber-surgeons).?” Francesca Bocchi argued, on the con-
trary, on the basis of the more complete fourteenth-century estimi that cover
the entire contado, that social levels were low and there were few artisans
or professionals.?® The information on occupations from the wills is sparse,
but it appears that the rural women were cultivators, who worked land they
owned or held in rent through contracts of mezzadria and emphyteusis.?’
We may also assume that they were involved in small-animal husbandry and
producing textiles, alongside child rearing. None in the sample is labeled as
serva or in servitio, because the commune of Bologna had freed all serfs in
its contado in 1257 with the Paradisus decree.’® They were small landhold-
ers paying taxes to the city and rural communes. The key distinction in the
mid-fourteenth century was whether and, if so, where they were fumantes
and thus taxpayers (not of the exempted nobility, clergy, or poor), a term that
made no difference to the notary writing up a testament.

Instead of occupations and titles, the best indicator for social status is the
amount of dowry, a detail which is more available in these records. In their
testaments, fathers often granted dowries to their daughters, and husbands,
as a rule, returned their wives’ dowries. It was also possible for mothers to
make testamentary provisions for their daughters’ dowries, or for wives to
bequest their dowries to their husbands (in the sample there are two such
examples). A standard dowry for the artisan or commoner classes in the city
of Bologna at this time was 100 lire. Among the urban testators of 1348, this
amount is returned to the wives or assigned to the daughters of shoemak-
ers, butchers, master carpenters, parchment-makers, and secondhand clothes
dealers, as well as those of a dyer, a baker, and a market-gardener.’! It is rare,
but possible, to find dowries of 25 or 50 lire (from 1348, there is one butcher
who returned 50 lire to his wife and one shoemaker who returned 25 lire).
Dowries of the elite families or wealthy professional class began at 200 lire
and often rose to 300, 400, or 500 lire.*

The dowry sums for the rural testators reveal a different economic climate
from the city. The few high dowries consist of amounts of 140, 150, 195,
300, and 500 lire, and all belong to families in the contado who named a
parish in Bologna as their principal residence. There is one exceptional case
in the sample of a nobleman of the Boccadiferro family living in Piumazzo,
in the plains near the Panaro river at the edge of the Modenese country-
side, who returned his wife’s dowry of 500 lire and assigned to his unborn
daughters the extraordinary sum of 1,000 lire each. This was matched in
the city by only one woman who represented the highest elite of Bologna:
Bartolomea Bonincontri Johannis Andree, the wife of law professor Jacopo
Bottrigari (named after his father, the professor of Bartolo da Sassoferato)
and granddaughter of the famous jurist Giovanni Andrea, also had a dowry
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of 1,000 lire. The wives and daughters of most rural testators, however,
were of a completely different social order. Here dowries were quite low:
the average amount of stated dowries in the sample was 57 lire (though no
dowry was that exact figure), but the most common amounts were from 40
to 48 lire (for nine testators), with 50 and 60 lire also frequent.*

Rural testators, thus, were of modest means, consisting primarily of
cultivators with a few artisan and professional or literate families. Most
women and men of the contado had much less wealth than city dwellers,
but nevertheless had access to the same notarial services. The task of the
notary was not simply to write up acts in a legally correct way, but pres-
ervation of those records was also a necessary component. Bolognese laws
demanded that notaries and clients submit the acts and pay for their preser-
vation in its city registers. For townspeople this was not such a big deal, but
for rural residents this could present a hardship, because it meant travel to
the city. Women were not expected to make this journey, but instead were
required to appoint a proxy (procurator) to make the trip, as were testators
who were too sick to travel. We will examine the distance and altitudes of
the villages of rural testators to further understand just what participation
in notarial culture meant for these contadini.

Those who may have had the least difficulty engaging the services of
notaries and submitting to the bureaucratic requirements of the city were
the residents of the villages that dotted the plains of the Po Valley on the
northern side of the Via Emilia (the Roman road that ran along the southern
edge of the pianura padana, from Rimini on the coast, through the middle
of Bologna, linking the towns of Emilia Romagna). The largest group of
rural testators were sixteen men and women who lived in Budrio in the
plains (about 15 km northeast of Bologna). Four others lived in the nearby
village of Bagnarola. Also from this area of the plains were residents from
San Donino in the outskirts of the city, and the villages Fiesso, Castenaso,
and Poggio (11, 12, and 23 km away, respectively). From the northwestern
quadrant of the plains area were nine testators from San Giovanni in Per-
siceto located on the Via Emilia about 23 km to the west. Three residents
from Nonantula, which Bologna had recently fortified, would likely have
passed through San Giovanni in Persiceto.

The rivers that flowed across the pianura, such as the Samoggia, Reno,
Savena, Idice, and Sallaro, originated high in the Apennine mountains, and
the residents of the mountainous district would have followed roads down
these river valleys to reach the Via Emilia and travel along it to the city. Liv-
ing at the eastern edge of Bologna’s contado in the Apennine hills and val-
ley of the Sillaro River, six inhabitants of the mountain village Sassonero,
about 40 km from Bologna, would have traveled down a road along the
river to Castel San Pietro on the plains, which produced twelve wills, to
then reach the city by way of the Via Emilia. Other folk from these eastern
hills, from Frasineto about 30 km away (one will) and Monte Caldarara
(five wills), would have passed down a road to Varignana, a community
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at an altitude of 184 meters that produced ten wills, where they could
have quickly reached Via Emilia to get to Bologna in a day.** Significant
groups of peasants came from Castel dei Britti (eight) and nearby Pizzo-
calvo (five), where the Idice river flowed into the plains near Via Emilia.
Residents from communities further up the Valley of the Idice who would
have passed here on their way to the city were also represented: four each
from Monte Armato (at 250 m) and Pizzano (366 m), where the relatives of
the famous writer Christine de Pizan lived. The two principal river valleys
more directly south of Bologna were those of the Savena and Reno, which
were channeled to flow into the city in canals. Again, villages in the moun-
tainous heights of these valleys were represented in the rural wills: three
from Monghidoro (at 841 m), four from Loiano (715 m), five from Scanello
and Monzuno (621 m) further down, to a couple from Pianoro (200 m) and
Otto along the road that led through the southern gates of Bologna. At the
southwestern edge of the Apennine contado, near the territory of Modena,
six testators came from the villages of Roffeno, Savigno (259 m), and Zap-
polino (230 m) along the Samoggia river that flowed down to Bazzano (93
m), where two testators lived. Perhaps those who traveled the farthest and
had journeys of more than one day were proxies and notaries who traveled
50-60 km to Bologna from the villages of Rocca Pitigliana and Pian di
Favale (near Monzone and Poretta Terme) high up in the Apennines at the
southern border with Tuscany.

Whether they traveled across the flats of the pianura or twisting, steep
Apennine tracks, contadini were well integrated into notarial culture and,
as savvy users of notarial culture, could take advantage of its benefits.
Though Bologna, like other Italian communes, exploited its rural district
for a ready food supply for its urban populace to consume and profits that
its landowners could invest in trade and industry, the peasants could use
Bologna’s written culture to ensure their own financial, familial, and per-
sonal futures.? The rural testators used the services of notaries to transmit
their property, and they named a wide range of heirs, demonstrating that
they intended to exert their own choice rather than let intestacy law deter-
mine succession. I will now turn to the subset of testaments of forty-seven
men and thirty-eight women to examine the choices of rural testators and
compare this preliminary information with a larger study I have done on
the urban testators of 1348.3°

Rural men had the largest range of choice in naming heirs: they named
their children, spouses, male and female relatives (from brothers, sisters,
nephews, and mothers). With the exception of one testator, men did not,
however, transmit their patrimony to people unrelated to them. This con-
servatism was also common among urban men. Among women, both rural
and urban, widows displayed the largest range of choices of heirs, naming
sons, daughters, brothers (but not sisters), grandsons, and even, in one case,
going outside of the family (one widow named the sisters of her executor, a
notary). Married women’s preferences were much more restricted, as they
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passed their property down only to members of the nuclear household: their
sons, daughters, or husbands, and in one exceptional case, the parents. The
case was similar for nonelite widows and wives in the city (although the
urban elite women were more narrowly focused on their sons and immedi-
ate family). The last group of women were single women. They displayed the
most peculiar choices of all testators, because in the city 80 percent of the
nonelite single women left their wealth to people unrelated to themselves.
Rural single women also made more irregular choices, because they chose
more sisters, more distant kin, such as a female cousin, unrelated men, and,
in one case, a religious heir. The single woman who named the convent of
Santa Maria of Monte Armato was exceptional, as no other ecclesiastical
entity or clergy was named as heir. Both in the city and the contado, during
the Black Death testators did not turn the bulk of their property over to the
church, but instead kept succession largely in the family.

Intestacy law dictated that sons should inherit the patrimony while
daughters be granted a dowry, thereby excluding them from the inheri-
tance. In 1348, eighteen of the eighty-five rural testators (or 21 percent)
named only sons. Surprisingly, the same proportion of testators named
only daughters. Six fathers and one widowed mother named all of their
children, sons and daughters together. It seems that during the plague, rural
and urban families, due to the high mortality of the epidemic, decided to
pass their wealth down in nontraditional ways by including their daughters
more often. In the contado, it was common to name one’s spouse during
the epidemic (a phenomenon that decreased in the city at that time): twelve
rural wives named their husbands; and five husbands named their wives
(one of whom appointed a daughter to share equally with his wife). Sib-
lings were also important: brothers were named by seven men and women
(three widows, one single woman, and three male testators), while three
single women and one man named sisters. The urban testators were also
much more likely to turn to their siblings during the plague than before. It
was rare, at any time or place, to name one’s parents as heirs: two unmar-
ried contadini appointed their mothers and one married woman chose her
father and mother as universal heirs. The situation for this last example
may have been caused by the epidemic, as this wife stated she was from
the parish of San Biagio in Bologna, but made her will in the house of her
father in Pianoro (up the Savena River valley) and named as executor an
unrelated man from San Biagio who also lived in Pianoro. Her husband is
not named in any bequests—perhaps he was too sick to join her.”

Other families managed to stay together to the end. Their wills are
poignant reminders of the difficulty so many people faced. Bartholomeus
Guideti of Castel San Pietro dictated his will in his home on November 1;
his wife, Zanollina, was already widowed when she had her will drawn up
in the house of her father in the same town five days later. Another couple
in the Apennine village of Sassuno dictated their wills seven days apart;
again, the wife had to deal with her husband’s death very shortly after he
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made his final arrangements.?® Symon Cambi, who lived in the village of
Sassonero up the Sillaro River, cared for a large family. He made his will
on October 2, providing dowries of 125 lire to four daughters and 80 lire
to a fifth. He then went against the principle of exclusio propter dotem
and named all of his daughters as his heirs! We know that within four days
this generous father and one of the daughters were dead, because his wife
Zenessa made her will as widow and named the remaining four daughters
as her heirs.?” The same notary, Bertus Gerardi from the village of Bissano,
wrote both wills and went to Bologna to register them on October 10.
Our last picture of familial dedication during the epidemic exemplifies also
the new choices in succession. The smith from San Giovanni in Persiceto,
noted earlier, made his will on August 4 naming his son and daughter as
heirs. Four days later he had lost his son, so he made a codicil maintaining
his bequests to his assistant and a colleague’s wife, but now naming his
daughter as his heir. The notary who had gone to Bologna to register the
testament on, August 7, returned there on August 9 with the codicil.*°

The Bolognese contado was home to many well-off landowners with
property in the city and country. During times of plague some returned to
their country seats. All counted on the fact that notaries would serve them
wherever they were. Most of the inhabitants of the contado had little money,
however, but, nevertheless, they too could take advantage of notaries’ ser-
vices in their villages. Indeed, as John Drendel found for fourteenth-century
Provence, “rural folk were enthusiastic consumers of notarial acts.”" Plague
forced many people to write their wills—needless to say we are not talking
of enthusiasm here—and all at once they come into the notarial record. The
dire circumstances for them produced bounty for the historian, thanks to the
efforts of notaries working in the city and throughout the contado. Women
living in the contado had a significant presence in the notarial record as they
exercised their right to make a will and transmit property. In will-making
and participation in notarial culture, there were clear continuities of experi-
ence for women across the urban and rural realms. The wills of 1348 fur-
ther demonstrate that high mortality from plague made families rethink their
choices for succession, and, as a result, women came to benefit.
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6 Jewish Women and Property in
Fifteenth-Century Umbria

Karen Frank

On 10 June 1449, three people sat down to formalize a contract in the cen-
tral Italian city of Perugia. One of these was a Christian notary, Mariano
di Luca di Nino. The remaining two—a Jewess, Rema, and her son-in-
law, Abraham—until this point had been partners in banking and property
management, along with Rema’s deceased husband, Jacob. The terms of
this notarial contract indicate that Rema, not Abraham, took over the fam-
ily business—a loan bank—upon Jacob’s death. Unless Rema chose to leave
the family by remarrying, Abraham would remain the junior partner, for in
addition to acquiring the bulk of Jacob’s estate, Rema also retained control
of the bank. Undeniably, Rema became the head of the household and the
family business upon her husband’s death.!

Rema’s right to control her own property would not have been consid-
ered unusual within the medieval Jewish community, as classical Jewish
law allowed widows to control their own assets. What is striking about
this contract, however, is that according to Jewish laws of inheritance,
Rema should have acquired nothing upon her husband’s death but her
continued maintenance within his household, or, if she wished to remarry,
her dowry.? Rema thus represents a medieval Jewish widow who claimed
what was due to her—the right to manage her own property—as well as
a bit more.

An examination of fifteenth-century notarial contracts from the cen-
tral Italian region of Umbria, spanning the years 1435 to 1484, reveals
that Umbrian Jewish women inherited property from a variety of sources,
sold and leased property, and, like Rema, even owned and managed loan
banks.? Because a woman’s right to financial autonomy was based on her
marital status, the actions of some of the women who appear in these
documents, including those of widows and divorcées, were quite legal.
Some, including those of married women whose property rights tech-
nically belonged to their husbands, were not. In sum, the notarial evi-
dence suggests that whether allowed by law or not, in practice medieval
Umbrian Jewish women were sometimes able to act financially in ways
that resembled those open to Jewish men.
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WOMEN, PROPERTY AND THE LAW: JEWISH
TRADITION AND MEDIEVAL PRACTICE

From the very beginning of the Jewish tradition, the law curtailed wom-
en’s property rights, particularly in terms of inheritance. For example, the
Torah allowed daughters to inherit only if their fathers had no sons. If a
man had neither sons nor daughters, the estate passed to his brothers. If
he had no brothers, the estate passed to his father’s brothers. If he had no
paternal uncles, the property passed to the nearest male relative. Thus the
only women who could inherit from men were daughters in the absence
of sons; as a rule, women—including wives and mothers—did not inherit
men’s estates (Numbers 27:1-11).

The Mishnah, a compilation of Jewish law based on the Torah and
redacted during the first and second centuries CE, slightly expanded wom-
en’s inheritance rights, stating that a woman could “share in her father’s
wealth,” even if she had brothers, through the provision of her dowry.* Mar-
ried women, however, were not allowed to manage their own dowries, but
relied on their husbands to do so. The latter alone enjoyed the usufruct from
these properties, which constituted daughters’ shares of their fathers’ estates,
thus in theory reducing the potential value of women’s inheritance in com-
parison to that of their brothers.® In addition, married women were barred
from bequeathing their property—including their dowries—to whomever
they chose, due to the rabbis’ pronouncement that a husband was always the
sole heir to his wife’s property, and in his absence, her sons.®

Women’s control of property was restricted in other ways as well. The
Mishnah made clear that a father retained almost complete legal control
over his daughter so long as she was less than twelve and a half years of age,
although he himself was under no legal obligation to provide her material
support.” This included control of a daughter’s money, documents made in
her name, the fruits of her labor, and any vows she might make. He also
retained the right to arrange her marriage. The only exception to what a
father could not do was to alienate any property a daughter had received
from her mother, presumably as a gift during the mother’s lifetime, since
her mother’s property upon her death would pass to her husband, not her
daughter.® If a daughter reached majority and remained unmarried, a father
was legally required to maintain her until his death.” It was probable that
most daughters would marry earlier rather than later, however, and pass
immediately into the control of their husbands, who assumed all of the
economic privileges of Jewish fathers, including the duty to provide their
wives’ maintenance for the duration of their lives.!

The rabbis whose commentaries make up the Babylonian Talmud,
redacted sometime between the third and sixth centuries CE and consti-
tuting the foundation of Jewish medieval society, reinforced these rulings,
and in doing so, seemed to make Jewish women perpetual minors, at least
in theory.!! The rabbis of the Mishnah and Talmud also recognized that
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women were not chattel, however, and modeled their commentaries on bib-
lical laws to reflect this.!? As Judith Romney Wegner argues, rabbis viewed
women as “ . . . sentient beings . . . ,” and at times maintained that women
were “ . .. virtually equivalent to men, [and] ascribe[ed] to them the same
rational minds, practical skills, and moral sensibilities.”*3 This notion was
reflected in the Jewish marriage contract, the Ketubbah, which stipulates
that while a husband owes his wife certain things, such as material support,
a wife is charged with certain duties to her husband. As Wegner points out,
this precludes wives from being chattel, as the latter possesses neither rights
nor duties.!

It is also true that although the rabbis sometimes limited women’s prop-
erty rights, particularly the managing or selling of property, they also some-
times allowed women complete economic autonomy.'> According to Wegner,
the rabbis treated women in the custody of their fathers or husbands as sub-
ordinates and legal minors for one specific reason: Neither young unmarried
women nor married women were understood to own the rights to their sexu-
ality; instead, these women’s reproductive capacity belonged to men.'* But
the sages willingly granted women not only full personhood, but absolute
legal and economic autonomy when the latter’s reproductive capacities were
understood to be under their own control, as in the case of women who had
attained their majority and remained unmarried, and those who had been
widowed or divorced.” Women who fell into this category could sue in court
and retained full control of their own properties, purchasing, managing, and
alienating assets as they saw fit.!®

For a woman widowed or divorced, these assets could be substantial, as
women in both situations were entitled to their dowry upon the dissolution
of the marriage, whether through death or through a get, the Hebrew bill of
divorce. And unlike the dowries of late medieval Christian Florentine wid-
ows, which returned to widows’ natal families if they decided to leave their
late husbands’ households, newly single Jewish women’s dowries belonged
to the women themselves, and not to their natal families."”” These women
could arrange their own marriages as well, and Wegner argues that some
men may have wanted to waive their right to usufruct of their future wives’
property in order to convince wealthy women to marry them. Thus a twice-
married woman could in practice retain control of her own property.?’

Wegner’s study makes clear that, at first glance, an independent woman
like Rema, mentioned at the onset of this essay, may not seem to be out
of the ordinary. As a widow, she would have been recognized as legally
autonomous by Jewish law, and could have managed her own consider-
able property, including the loan bank, as she desired, and without the
interference of men. She would have also had full right to her dowry, and
to the usufruct and management of that, as well. But as stated earlier,
what makes Rema’s case interesting is that she was also made her hus-
band’s heir, despite Jewish legal restrictions to the contrary, and despite
the presence of a living daughter, who by rights should have inherited
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Jacob’s estate. The question is, how common were independent Jewish
women like Rema?

Historians of medieval Jewish communities for the past several decades
have argued that despite some negative late antique and medieval rabbini-
cal opinions concerning women’s roles and economic privileges, medieval
Jewish women in practice could behave independently of their fathers
and husbands, like Rema, and even inherit property from their husbands.
According to Avraham Grossman, Jewish men in fact went to great lengths
to leave property to their wives.?! Kenneth Stow asserts that Jewish women
often headed families after their husbands’ deaths, even when adult sons
were extant.’> And Judith Baskin notes that Jewish women throughout
Europe—including married women—engaged directly in business with
both Jewish and Christian men,?* as Rema would have been required to do
as head of the bank.

Most studies that describe medieval Jewish women’s activities have been
fairly general in scope, and usually pertain to Ashkenazi Jewish women,
from northern Europe.?* Recently, however, scholars have begun to examine
the historical situation of southern European Jewish women. Several studies
focus on female economic autonomy in medieval Spain and Provence, and
historians such as Kenneth Stow and Howard Adelman have added much
to the discourse about Italian Jewish women in the early modern era.?

Although the works of the latter two historians address the period after
the Middle Ages, they do reveal that in early modern Italy Jewish women
were not as limited in practice as a strict reading of Jewish law might sug-
gest, but rather engaged in the same sorts of activities and enjoyed the same
types of privileges in practice as their contemporaries in Germany and
France. An examination of fifteenth-century notarial records reveals that
within the Jewish community of late medieval Umbria, this seemed to be
the case as well.

THE JEWISH UMBRIA: COMMUNITY,
WOMEN, AND PROPERTY

In the thirteenth century, demands for credit drew a number of Roman Jews
to the northern cities of Italy.? These were predominantly bankers, who
were accompanied by their families, servants, craftsman, butchers, and rab-
bis. Once settled, these new communities became firmly entrenched in the
economic structure of the communes. The large amounts of money Jewish
banks loaned to civic governments proved vital in running the day-to-day
operations of growing northern cities. In addition, Christian governments
became dependent on the annual tax placed on the entire community, and
regularly reissued condotte, or contracts between the Jews residing in the city
and the city itself, in order to continue to benefit from Jewish financial activi-
ties.”” Due to the revenues Jewish settlements brought to northern Italian
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cities, their presence was not only tolerated, but seemingly welcomed, at least
in the first few centuries. Their numbers grew modestly, but significantly;
where at first there were only a few families, in the fifteenth century there
were about 150 Jewish inhabitants in Perugia, the largest and the dominant
city in Umbria at the time,*® as well as at least two synagogues.?’ Smaller
settlements were scattered throughout Umbria, in Assisi, Todi, Spello, Gub-
bio, and other cities, as well as in the countryside.

Notarial documents presented in the second volume of Ariel Toaff’s
edited collection, which spans the years 1435-1484, indicate that Jewish
women were important in these small communities. A number of the docu-
ments point to women’s direct involvement in their own legal and business
affairs, including women who were not technically allowed to so do by Jew-
ish law. They also include many examples of Jewish fathers and husbands
in fifteenth-century Umbria who attempted to secure both the inheritance
and the usufruct of that inheritance for their female heirs.°

One caveat must be mentioned, and that is that notarial records must
be analyzed with care. These records present no more than snapshots in
time, a glimpse of the participants’ wishes at one moment of their lives, and
may not be accurate representations of the participants’ real actions. This
is particularly true of wills, which record only what the testator desired:
that the testator required specific actions on the part of his heirs does not
mean that those heirs felt compelled to follow them.?' Yet another compli-
cation exists: These may be the only records that survived, but not the only
records created. Thus it is impossible to reconstruct fully economic transac-
tions involving Umbrian Jewish women.

Also, it must be admitted that few documents created by Christian nota-
ries regarding Jewish women and property have survived and can be found
in Umbrian archives today.??> Of 987 documents in this second volume of
Toaff’s edited collection, only fifty-five relate to Jewish women and prop-
erty, or slightly below 6 percent of all documents. But this is not a surpris-
ingly low number. Most of the Umbrian documents relating to Jews do not
discuss men and their property either, but rather criminal cases, loan bank-
ing contracts between civic authorities and Jewish families, and privileges
afforded to specific Jewish communities and individuals. But though small
in number, these fifty-five documents when closely examined reveal much
about Jewish expectations—both men’s and women’s—regarding Jewish
women’s financial autonomy in fifteenth-century Umbria.

DOWRY MANAGEMENT

As we have seen previously, dowries were an important source of support for
Jewish women in the absence of a father or husband. Dowries enabled sin-
gle women to marry and enabled widowed or divorced woman to remarry.
Clearly, her dowry was something she would want to hold on to in her
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lifetime. After her death, a woman’s dowry passed to her husband, or if he
was deceased, to her sons, and in the absence of sons, daughters. In other
words, Jewish women were not at liberty to bequeath or gift their dowries,
even in the cases where they could manage them in their own lifetimes.

One of the very first cases encountered in this volume, however, has to
do with a woman named Marchigiana, who alienated her entire dowry
from her family. On 16 March 1438 in Bettona, Marchigiana ceded her
property, including her dowry, to Jacopo, son of Lello Mantini.** Jacopo’s
patronymic implies that Marchigiana was not closely related to Jacopo,
though he may have been a distant relative. The document could refer to
a marriage between Marchigiana and Jacopo, although this is unlikely as
it does not include the usual wording of marriage contracts. While it is
tantalizing to speculate who Jacopo was to Marchigiana, what is certain is
that this in no way follows the prescriptive Jewish law concerning women
and their dowries. In addition, it suggests that Marchigiana may have been
independently wealthy, or at least well-off: It would be difficult to imagine
a single woman alienating the entirety of her property in own her lifetime
without other means of support.

Several other documents show women taking charge of their daughters’
dowries, and not always in conjunction with male legal representatives.
In Spoleto in May 1462, Stella, daughter of Gaio of Rieti, but herself a
resident of Spoleto and widow of Mose, negotiated the marriage contract
of her daughter Fiorina, settling upon her daughter a dowry of 150 florins
and an unspecified trousseau.’* Although Stella was a widow, she did not
have to act in this case with the approval or through the agency of any male
family member.** It is significant, too, that by publicly settling this dowry
on her daughter as part of an immediate marriage contract, Stella here
played a role usually reserved for fathers, and entered into a contract on
an even footing with her daughter’s soon-to-be father-in-law, Aleuccio of
Rieti, resident of Foligno. In this case, the sex of the parent apparently was
not a problem for the groom and his family.

As stated earlier, Jewish law also specified that while a woman was mar-
ried, her dowry was under the direct management of her husband. What could
a woman do if her husband mismanaged it? In the case of Rosella, daughter
of Ventura, son of Mose, resident of Foligno, dated in Foligno 23 June 1473,
we find that a woman’s father might interfere on her behalf, although whether
this was due to his own initiative or at the request of his daughter it is impos-
sible to know. Here, Ventura had to ask his daughter’s mother-in-law—who
apparently held the dowry in trust as part of the familial holdings, and thus
represents yet another example of a woman acting as head of the household
despite the presence of adult males—not to give any more of his daughter’s
dower to his son-in-law, who was gambling it away, and instead to entrust
it to his daughter’s keeping.>® Thus, despite her unfortunate circumstances,
this young woman may have been able to manage her own dowry within her
husband’s lifetime due to his bad habits and lack of responsibility.
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INHERITANCE

Although dowries were an essential source of support for Jewish women—
even when married, as the previous case suggests—the available evidence
vividly illustrates that Jewish women in Umbria had access to other property.
Those leaving goods in their wills clearly assumed that women could not only
inherit from their fathers, but their mothers, as well, and even, in some cases,
their daughters. Toaff’s collection includes five wills created by Jewish men
from the period between 1439 and 1475. They reveal that these men at some
point fully intended to establish their wives and daughters as either universal
or partial heirs. A full four out of five of these Umbrian Jewish men made
their wives their universal heir and/or the property manager of the children
and their guardian as well, acting in practice outside of the law.

An interesting case is that of the will of Mose, son of Abramo of Terni,
a resident of Spoleto. Mose made not one, but two wills, these within two
weeks of each other. The first is short and to the point: Mose split his prop-
erty equally between four universal heirs, his son, his two daughters, and
his wife. To the latter he left a share of the property with no further stipula-
tions, and no insistence upon continued widowhood. Should his daughters
expire with no children, their portions were to be divided equally between
his son and his widow.3’

Only two weeks later, however, Mose changed his mind concerning the
distribution of his property after his death. In his second will, he left small
but significant amounts of gold (usually a florin) to various charities, includ-
ing a half-florin to the synagogues in Spoleto, Perugia, Todi, Terni, Rieti,
Foligno, and Aquila as well as a whole florin for the synagogue in Rome,
all intended to pay for oil for lamps in those buildings. To his wife, Stella,
Mose left the dowry of twenty-five Venetian ducats, as well as a further
twenty-five he had promised to her at the time of the betrothal contract. He
indicated that he would leave her ten more Venetian ducats, the monetary
value of goods she initially had brought to the marriage. He also promised
to leave her various household items, including her trousseau and all of her
clothes. Lastly, he awarded both Stella and her mother a small amount of
money intended to buy mourning clothes. The rest he left to his three chil-
dren.’ In effect, he changed his will to exclude Stella from his estate while
still following the exact stipulations of Jewish law.

What happened? One possible scenario is that Mose’s estate may have
been deeply in debt. Had this been the case, and Mose had left Stella as one
of his universal heirs, as he did in his first will, Stella, along with the chil-
dren, would have been legally responsible for repaying the debt from the
estate. As a widow, Stella would have been the first lienholder on Mose’s
estate. But because the second will indicates that very few assets would have
been left over after her dowry was repaid from his estate, there may have
been some question about her actually receiving it, as creditors would have
demanded payment from Stella and her children. By disinheriting Stella and
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the children, however, Mose freed them from the responsibility of repaying
the estate’s debt. At the same time, he ensured that Stella received all of
her property by spelling out that what she was to receive was not the estate
per se, but her dowry, which she was entitled to legally by civic and Jewish
law. The assumption is that Stella would have supported her children with
her dowry and, in turn, been able to dower her daughters and bequeath
property to her son, thereby sidestepping the consumption of the estate’s
assets by debt.* Regardless of how it turned out for Stella and her children,
however, the juxtaposition of these two wills reveals that Jewish men could
be cognizant of the limitations imposed on female inheritance by Jewish
law, but still choose to supersede that law.

Another way Jewish women inherited property in fifteenth-century
Umbria was from other women. The evidence suggests that Jewish women
expected, or hoped, to dispose of their own property as they saw fit. The
will of Ora, a daughter of Giuseppe of Spain, dated 25 May-10 July 1457,
provides a striking example of one woman’s expectations.*® Ora left to her
servant, Gentilina, and to her nieces Letizia, Biellita, and Meora “various
amounts” and made her nephew, Giuseppe, her universal heir. To her hus-
band, should he outlive her, Ora left three hundred florins, or the amount
of her dowry. Ora also left various amounts for Jewish poor relief and for
lamp oil in all the Perugian synagogues. Thus, despite the fact that her
husband should have been made her heir according to Jewish law, Ora
expected that she could designate an alternative heir. Noteworthy, too, is
the fact that she possessed a fair amount of wealth apart from her dowry.
Perhaps she had earned this wealth in some manner during her lifetime
and, contrary to Jewish law, been allowed to keep it, or perhaps she herself
had inherited it. Regardless, the case of Ora reveals that Umbrian Jewish
women had a range of practical choices available to them in the fifteenth
century when it came to disposing of their property.

ECONOMIC AUTONOMY

Other published records describe women selling, leasing, and managing
property. This property must have been acquired either through gifts, the
women’s own efforts, purchased from profits accrued in some business ven-
ture, or inherited. This volume contains four documents detailing women
leasing property, all houses.*! Seven documents describe women alienating
property: Two refer to the sales of vineyards, one describes the sale of land
for an unspecified use, and four detail the sale of houses.*

Because widows possessed the autonomy to manage and alienate their
own property, it is not surprising to find that four of the women involved in
the aforementioned transactions were widows. It is revealing, however, to
find that the rest involved married women and single daughters, the latter
apparently of age and financially independent, or divorced.* The married
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women involved in these transactions did not follow Jewish legal prescrip-
tion, since their husbands were supposed to manage couples’ assets. The
latter, while technically legal, is still surprising, but for another reason.
In such a small community, marriage partners would have been in high
demand. One would assume that few women would remain unmarried,
and that single women would have been under a good deal of pressure from
their families to marry or remarry. The fact that single women appear in
the records with some regularity suggests that perhaps Jewish women had
some say in their marital status, and their independence.**

Of the remaining documents, four detail Jewish women’s personal involve-
ment with smallloans and pawn banking. Three discuss small personal loans,*
but the fourth document describes the actions of Anna of Assisi, sister to the
recently deceased Magister Bonaiuto, in reference to the bank she inherited
in Assisi. Essentially, Anna sold the bank to one Elia of France, as “she did
not feel up to directing the bank’s affairs personally, not having any relatives
within thirty miles who could share the responsibility.”*® But until she decided
to liquidate this inherited asset, Anna had possessed sole management of the
bank, far more autonomy than even Rema had possessed, since the latter
shared the management of the family bank with her son-in-law, Abraham.
This last example of Anna demonstrates the range of economic opportunities
available to Jewish women in fifteenth-century Umbria. Anna inherited the
family bank, managed it on her own, and then independently decided to alien-
ate it permanently from the familial holdings. All of these documents make
clear that in fifteenth-century Umbria, Anna’s recognized economic privileges
were not out of the ordinary, and that some Jewish women in late medieval
Italy were able to engage in activity similar to their sisters in France and Ger-
many and, regardless of the law, enjoy in practice privileges which the rabbis
of the Mishnah and Talmud had reserved for men.

CONCLUSIONS

Although biblical law had greatly limited women’s economic rights, the
rabbis of the Mishnah tended to interpret biblical law in such a way that
it favored the extension of female property rights.*” But, again, this was
not because the rabbis understood women to be equals of men. Rather,
the rabbis reinterpreted the law to recognize women’s personhood and,
in doing so, allowed them some property rights at certain times, while at
other times they denied women any control over even their own property.
The preceding documents reveal, however, that in fifteenth-century Jewish
Umbria, some women behaved financially in ways that resembled those
open to men, indicating that in this time and place, women in practice were
not bound by rabbinic law.

Kenneth Stow has noted the same sort of phenomenon for Jewish women
in the medieval Rhineland, as well as in sixteenth- and seventeenth-century
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Rome. According to Stow, women were able to claim financial rights in
practice because the rights already granted them by the rabbis of the Mish-
nah and the Talmud in certain situations made it difficult to deny women
similar rights in other situations. In addition, women’s sometimes pivotal
role in supporting their families influenced contemporary rabbis to reinter-
pret Jewish law in their favor. The result, according to Stow, was an eleva-
tion in the status of women that is reflected in some medieval and early
modern rabbinic literature.*®

Howard Adelman, however, emphasizes instead the negative opinions of
women promulgated by many of early modern Italian Jewish rabbis, and
their discomfort with women playing any public role. Not only did the sorts
of activities outlined earlier meet with rabbinical opposition, some rabbis
also attempted to limit women’s activity within the public sphere, as was the
case between 1599 and 1630 when the rabbis from Padua barred women
under thirty from appearing in public at all under threat of excommunica-
tion.*” Dismissing notions that women’s financial autonomy in practice sig-
naled any kind of move towards recognizing female equality within the early
modern Italian Jewish community, Adelman instead asserts that women
were allowed economic privileges simply because by possessing them they
in some way served the needs of this otherwise patriarchal society. Accord-
ing to Adelman, “ ... such apparent changes in [women’s] roles as occurred
during this period were not a function of Renaissance values or a new status
of women but reflections of the normal give-and-take between traditional
halakbic [legal] mandates and the ongoing needs of the community.”*°

The answer to why some Jewish women in fifteenth-century Umbria were
allowed economic autonomy is probably a combination of both scholars’
assessments. Returning to the opening case of Rema, it is clear why a man
in her husband’s place would have made his wife his heir. To begin with,
Rema had co-managed the bank with her husband, presumably for years.
She thus would have had much more experience in keeping the bank sol-
vent, the importance of which cannot be exaggerated as Jews’ right to live
in Umbria directly depended on their ability to provide credit to Umbrian
Christians. Although the rabbis may have not approved of Rema maintain-
ing a position of authority over her son-in-law, this nevertheless allowed
her the opportunity to groom Abraham to run the bank her way—which
was probably Jacob’s way—in anticipation of the day when Rema died or
remarried and Abraham took over the bank’s operation. And by appoint-
ing Rema as his heir, Jacob also made sure she had access to the assets she
might have needed in order to keep the family business afloat.

In sum, Rema’s appointment made the most practical sense and served
the family’s interests, per Adelman’s argument. It is also probable, as Stow
contends, that the status of women like Rema continued to rise within the
Umbrian Jewish community as men recognized their wives’ and daughters’
abilities; this rise in status may have further convinced men of the practical
benefits of bending the laws regarding women and property rights. Thus,
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despite contemporary Italian rabbis’ discomfort with women managing
finances and assuming public roles, Jewish men in practice were able to
accept female economic autonomy in fifteenth-century Umbria.
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7 The Power to Divide?

Germania Marriage Contracts in
Early Fifteenth-Century Valencia

Dana Wessell Lightfoot

On April 12, 1421, Johana Nanyes appeared before the court of the gover-
nor in the city of Valencia, hoping to get a ruling by the local civil justice
in the town of Castellnou overturned. In her earlier suit, Johana sought
control over half the marital property she owned with her husband, Lorent,
as he had contracted numerous debts that threatened the financial integrity
of their jointly held assets. The justice in Castellnou had denied Johana’s
petition, even though the couple was no longer living together and actually
resided in separate towns. The governor in Valencia was equally uncon-
vinced of the legitimacy of Johana’s request and denied her appeal.! He
did not state his reasons for his decision, but one can speculate about his
concerns regarding this kind of legal action.

For justices at the local level as well as for the governor during appeals,
Valencian law determined the validity of any suit. The prevailing legal
code, the Furs de Valencia, had explicit and detailed regulations regarding
marital property. These regulations provided wide protection for wives,
but only for those who married under the dowry system. Johana Nanyes
had not concluded a dotal contract when she married Lorent. Instead, the
couple had chosen to use a very different system of marital assigns known
as germania. Unlike the dowry system, which mandated the separation of
the couple’s property, the germania regime was based on the community of
goods, in which all the assets owned by the husband and wife were pooled
into one jointly held fund. Grounded in customary tradition, the germania
system held that both husband and wife should benefit equally from any
gains made on their assets during the marriage. When one spouse died, the
surviving spouse received half of the communal property, with the other
half designated for the deceased’s heirs. If there were no heirs, the survivor
could receive all of the assets. This system of marital assigns was therefore
decidedly different from the dotal regime, as it concerned conjugal rather
than lineal rights.

The flip side of this arrangement was that those women who followed
the germania system—such as Johana Nanyes—were not afforded the
same kind of legal protection as those under the dowry system in cases of
marriages gone wrong. Women with dowries had the legal right to seek
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restitution of this property from their husbands for a variety of reasons,
and evidence from the court of the civil justice in Valencia indicates that
they were more than willing to do so.> Based on Roman legal precepts,
the Furs de Valencia gave wives the right to seek restitution of their dow-
ries if their husbands became insolvent, misused their property in any way,
abandoned them, did not provide the necessities of life (food, clothing, and
shelter), or became madmen.? This was not the case for wives who fell
under the germania regime. Indeed, this marital property system is almost
entirely absent from the Furs de Valencia, mentioned only in two clauses
added in 1428. So why, then, would a wife choose to gamble and enter
into a germania marriage contract instead of a legally protected dowry
contract? Some obviously hoped that if they needed to, they could take the
legal clauses that gave them the right to dowry restitution and apply them
to their share of the conjugal fund, as Johana Nanyes tried to do. For oth-
ers, socioeconomic background and location played a central role.

This chapter seeks to explore some answers to the questions raised
regarding the use of germania marriage contracts in early fifteenth-century
Valencia, including an exploration of why particular groups of women
chose to use the germania system of marital assigns rather than the more
common dowry regime, as well as whether or not these marriage contracts
can be considered egalitarian, as some historians have argued. Although the
germania system was very different from the dotal regime, the couples who
used these contracts still lived in a patriarchal society that mandated par-
ticular gender roles and norms, which mitigated some of the more “equal”
aspects of the regime.

Before exploring what factors were influential in a couple’s choice to use
the germania system, let us examine what such contracts were like and how
they differed from the more common dotal ones. On Thursday June 26,
1427, the notary Tomas Argent drew up a germania contract between the
llaurador (tenant-farmer) Pere Ramon and Caterina Vilana.

In the name of the Lord amen. Let it be announced to all that we
Pere Ramon, son of the deceased farmer Guillem Ramon of Benifaraig
in the horta of Valencia, and Caterina, daughter of the farmer Guil-
lem Vilana of Alfara, also located in the horta, each with the express
consent and will of our family and friends, we make and we concede
between us fraternity and germania concerning and upon every good
and right which we now hold and concerning the rest which we may
hold, by whatever form, title, cause or reasons. Thus the one of us who
first leaves this world, let the other hold half of all the said goods and
rights, the same with children as without out . . . and thus we swear by
the Lord God.*

Similar to dotal contracts, Pere and Caterina indicate that they are marrying
with the consent of their family and friends. But beyond this commonality,
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the differences between this germania marriage contract and dowry con-
tracts from the same time period are striking. The most obvious contrast is
that Pere and Caterina’s contract does not mention the specific goods being
brought into the union. Instead, the contract refers generally to “every good
and right which we now hold and concerning the rest which we may hold
[presumably in the future].” Dowry contracts always explicitly laid out the
amount and type of property brought as dotal assets by the bride, so that
upon the dissolution of the marriage, or in a case of restitution, the specific
goods or their value could be restored. For example, on Monday, May 16,
1429, a dotal contract was drawn up between the llaurador Joan Fortanet of
Campanar and the llaurador Andreas Folgado, also of Campanar. It stated:

I, Andreas Folgado, llaurador living in Campanar in the horta of Va-
lencia with the consent of my family and friends, join my daughter Isa-
bel in marriage with you Joan Fortanet, llaurador of Campanar. I give
and hand over to you Joan, as dowry for my daughter Isabel, thirty-five
pounds of Valencian money, namely 20 pounds in cash and 15 pounds
in household goods. And I the said Joan Fortanet accept Isabel as my
future wife and I confess to have received the said thirty-five pounds as
dowry. And according to the laws of Valencia, in and for her virginity,
I give as augmentum or gift on account of marriage to you Isabel 17
pounds 10 sous. Thus in dowry and augmentum there is 52 pounds, 10
sous which I promise to restore to you Isabel, absent, for any case or
reason of dowry restitution.®

Indeed, dowry contracts revolved around the exchange of specific property,
making them very different from germania agreements.

Despite the lack of explicit facts in germania contracts regarding the
couple’s assets, extant evidence from notarial records can provide some
information about this property. Of the eighty-eight germania marriage
contracts examined, thirty couples also concluded a donatio inter vivos,
or living will donation contract, on the same day. These contracts acted
to provide couples with a premortem inheritance from their families (or
other donors) for the occasion of their marriages and included donations
of both movable and immovable assets. For example, on the same day that
he concluded a germania contract with Ursola, the daughter of the llaura-
dor Jaume Splugues of Foios, Pere Peres of Quart received a donatio inter
vivos from his mother, Mari, and her second husband, Alvares Peres, which
included a rented house in Quart, two cafissades of wheat-producing land,
and four and a half fanecadas of vineyards held in emphyteutic tenure.
Ursola received a sixty-pound donation from her father, which consisted of
thirty pounds in cash and thirty pounds in household goods.*

While the size and value of the assets received by Pere and Ursola were
higher than average, the kinds of property donated to couples by their rela-
tives varied a great deal. What’s more, in some cases only one member of
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the couple received a donation. In terms of the property donated, women
generally received cash, household goods, and jewelry; conversely, men were
given immovable property, such as rented houses or pieces of land. Mari-
tal donations were therefore similarly gendered, whether a couple married
under the germania or dotal system. In both types of contracts, laboring-
status Valencian women tended to receive movable assets, whereas their
husbands were given immovable property, such as pieces of rented land
or rights to a rented house. Yet more than half of the couples who signed
germania contracts did not receive a donation on the day of their mar-
riage, and we do not know the details of the goods they brought. This
aspect clearly differentiates germania contracts from dotal ones, as they do
not contain the kind of information that was essential to the separation of
property mandated by the dowry system.

The germania contract indicates that the couple’s assets were to be com-
bined, creating a conjugal fund from which both were to benefit. In fact,
some germania contracts clearly stipulated that this property was to be
used jointly, “thus concerning the goods which we hold at present, and it is
fitting, which we are about to hold, let us use them in common.”” This com-
munal system of marital assigns was quite different from that of the dotal
regime regulated by the Furs de Valencia, which, although giving the hus-
band the right to control and administer his wife’s property throughout the
marriage, mandated that the dowry was to be held separately from his own
property. In addition, under the dotal regime, a wife did not have access to
any accretions on her dowry and did not have control of any income she
earned throughout her marriage.®

Dotal contracts were largely concerned with property donated at the
time of marriage, while germania contracts stipulated how the conjugal
assets were to be divided when the union was dissolved by the death of a
spouse. All germania contracts contained a clause directing that the sur-
viving spouse was to receive half the couple’s assets. Some also indicated
that the survivor was to receive complete right of alienation for his or her
share of the conjugal fund. The inclusion of such clauses demonstrates
that in some ways this system was not just about marriage but also about
inheritance. This is supported by evidence from the contracts themselves,
some of which stipulate that each member of the couple include in their
testaments the terms of property devolution established by their germania
contract. For example, in their contract of January 29, 1419, the llaurador
Joan Fanos of Rafalell and Johana, the daughter of the llaurador Dominic
Rielo of Valencia, promised to include the proviso granting the surviving
spouse half of the conjugal assets in their testaments.” As this property was
jointly owned and not regulated by the legal code, it was important for the
couple to determine the rules of inheritance in both their marriage contract
and their individual wills.

Germania marriage agreements were always concluded by women
themselves, although this was not atypical for laboring-status women who
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married under the dotal system. Approximately 50 percent of donzellas—
virgin women marrying for the first time—concluded their own dowry
contracts. This number is not surprising, as over half of these contracts
indicate that the woman’s father was dead when they were drawn up. In
addition, many laboring-status women earned their dowries themselves,
often working as domestic servants. Some were immigrants, whose fathers
lived outside Valencia. Still, with both germania and dowry contracts, it
is difficult to determine the role that family played in the creation of these
marital unions. Even if women concluded their own marriage contracts, it
does not necessarily mean that their family members were uninvolved—a
fact that was recognized by the formula “cum consilio parentum et ami-
corum” (with the advice of my family and friends), which was included
in both dotal and germania marriage contracts. In some contracts, wives
indicated that they were marrying on the advice of specific family members.
For example, in her germania contract of June 26, 1427, with the llaurador
Pere Ramon of Benifaraig, Caterina Vilana stated that she was marrying
with the advice of her father Guillem Vilana.™

Although the majority of Valencians used the dotal regime of marital
property, a large minority, approximately 20 percent, followed the ger-
mania system. In the early fifteenth century, dotal contracts were employed
by every socioeconomic group, from female servants to noblewomen; how-
ever, germania contracts were largely used by couples of agricultural back-
ground. In two-thirds of couples with a germania contract, one or both
parties were of llaurador background; the remainder were of artisan or
slave status. Geographically, the vast majority of spouses were from vil-
lages in the Valencian horta—the agricultural region surrounding the city
over which it held jurisdiction.

The use of germania contracts by rural couples can be largely attributed
to the need to create a “threshold of property which assures the survival of
the couple” and their household.!! A key factor in these contracts was that
they allowed couples to pool any financial resources they held, giving them
greater economic stability. Agricultural production for farmers of modest
means was largely subsistence level. What’s more, the partible inheritance
laws mandated by the Furs meant that land division was a growing prob-
lem in rural Valencia. The fifteenth century saw a great increase in the
percentage of small land plots. Overall, the average plot size dropped by
more than half of that granted to the original settlers of this territory in the
thirteenth century, leaving modest farmers with often minuscule plots of
land on which to scratch out a living.!?

Antoni Furid, in his work on Sueca, found that in order to deal with
this problematic situation, a number of farmers began to work their land
collectively. In effect, they made contracts with family members or friends,
in which they agreed to live together in one house and work together to
exploit their individual holdings. At harvest time, each paid their rent, and
the remaining profits were divided equally among all participants.'® This
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form of land exploitation made small properties more sustainable than if
they were being farmed individually because the risks and benefits were
shared. Notarial evidence indicates that this kind of land exploitation was
referred to as per germania.** Farming couples, aware of the economic ben-
efits of this system, adopted and used it to govern their conjugal property.
Combining their assets gave them a firmer financial base on which to found
their new household while emphasizing that both members shared equally
in the burden of supporting the family.

The mirroring of the germania form of land exploitation by married
couples in the Valencian horta is very similar to what took place in France
during the same period. Peasants in various French regions began to use
marriage contracts known as frereche or agermanament in the fourteenth
century. Originally used by families to create multigenerational obligations
for commonly held property, such community-of-goods contracts were
then expanded and began to be employed by people with no blood ties to
one another.”” In both Valencia and France, these contracts emphasized the
notion of brotherhood, as indicated by their names: frereche from frere in
France, and germania from the Catalan germa in Valencia. As in Valencia,
fréreche contracts were eventually adapted for use by married couples, pool-
ing their assets to create a threshold of property to ensure their survival.

Similar systems of marital assigns that mandated a community of conjugal
goods were in use elsewhere in the Iberian Peninsula and Europe. Examples
of such contracts exist from Barcelona, Perpignan, and Zaragoza.'® Indeed,
Teresa-Maria Vinyoles found that community-of-goods marriage contracts
were the most common among people from France who had immigrated to
Barcelona. Vinyoles also argues that many couples used both community-
of-goods and dotal contracts to regulate their assets.!” This was the case
in Castile, where marriage contracts based on jointly held assets predomi-
nated until the fourteenth century, when the Romanized dotal regime of
the Siete Partidas was imposed by the Crown with greater force. By the fif-
teenth century, many couples in Castile followed the dotal regime and held
in common any assets acquired after marriage.'® Like the germania regime
in Valencia, the commonly held property was equally divided at the disso-
lution of the marriage—usually by death, with half going to the surviving
spouse, and the other half going to the deceased’s heirs.

Outside of the Iberian Peninsula, marriage property regimes based on
the community of goods were common. This was especially true in areas
that did not have a notarial culture, leaving marital property arrangements
unwritten. Late medieval Douai is one city where customary law mandat-
ing the creation of a conjugal fund at marriage prevailed. In Douai, the hus-
band held administrative and ownership rights over the conjugal fund while
alive, transferring both to his wife if she survived him. Douaisien custom
stated that the surviving spouse was to receive half of the marital assets but
could be made heir of the entire fund by contract.”” Other cities in north-
ern Europe—including Cambrai, Lille, and Artois—had similar customs
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regarding marital property.?’ In all of these areas, the community-of-goods
regime was predominant until the late fourteenth or early fifteenth century,
when marital property arrangements began to shift toward a system based
on the separation of goods. This change can be attributed in part to the
increasing use of marriage contracts, which clearly enumerated the goods
that each member of the couple had brought to the union.*

Although T did not find numerous examples, it does appear that some
couples in late medieval Valencia attempted to use both the germania and
dowry systems to govern their marital assigns. In a series of documents
dated March 18, 1425, Guillem Noguera received a dowry of thirty pounds
in household goods and jewelry from Dominic Martinez of Torrent, the
father of his bride, Johana. At the same time, Guillem received a dona-
tion from the executor of his mother’s estates for some pieces of land in
the horta held in emphyteutic tenure. The final document in this series is
a germania contract concluded between Guillem and Johana.?? As in Cas-
tile, the goal of this couple seems to have been to use the dotal contract to
govern her dowry and the germania contract to cover any other property
Guillem and Johana held at the time of marriage, as well as any assets
gained during their union. The dotal contract gave Johana legal protection
for her dowry, ensuring that those assets remained intact to provide for
her in widowhood. Conversely, the germania regime recognized her equal
contribution to the financial sustenance of the household. Overall, the use
of the two systems allowed Johana to enjoy the economic gains of marriage
but protected her in case the conjugal assets were diminished through debts
incurred or by any other means. This dual use of the dowry and germania
systems does not appear to have been common in late medieval Valencia, as
the series of documents relating to Guillem and Johana Noguera’s marriage
were the only examples I found for the period 1420-1440.

While the earliest germania contracts in Valencia date to the early 1280s,
the majority of those extant are from the fourteenth and fifteenth centu-
ries.?? This proliferation reflects the socioeconomic crises of this period,
as couples could pool their assets—whether cash, household goods, or
rented plots of land—for greater sustainability. The work on rural France
of such scholars as Jean Gaudement, Jean Yver, and Jean Hilaire denotes
the increase in these types of marriage contracts during the latter half of the
medieval period. It was not only married couples who increasingly chose a
community-of-goods approach to govern their assets; evidence from these
regions suggests that such types of property-holding agreements rose among
people not related through marital or blood ties.?*

By the time the plague arrived in the kingdom of Valencia in May 1348,
the territory had been in Christian hands for just over one hundred years.
As elsewhere in Europe, the second half of the fourteenth century was
extremely difficult for Valencia, in both rural and urban areas of the king-
dom. Repeated waves of plague decimated the population, as did endemic
warfare. For example, Valencia experienced civil strife in 1348, when King
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Pere the Ceremonious faced and eventually defeated a union of rebels seeking
to limit his authority in the kingdom. The harsh economic situation of the
fourteenth century led to a reorganization of the kingdom, both economi-
cally and socially.?® Over the first half of the fifteenth century, there were
great shifts in population throughout Valencia, as the poor, journeyman
artisans, and indebted peasants migrated in search of work.?® The majority
of these groups moved to the city, whose population exploded, while rural
areas experienced severe demographic decline. The population of the city of
Valencia almost doubled from 1355 to 1418, and grew again by one-third
from 1418 to 1489, at which point 45,000 people lived within its walls.?”
More rural areas—such as Morella, Xativa, and Alzira—saw their popula-
tions drop dramatically. For example, Morella went from 2,898 people in
1418 to 254 in 1469; Xativa, from 2,809 to 881; and Alzira, from 1,652
to 675.28 The escalating division of land discussed earlier in this chapter,
which led to increasingly smaller plot sizes, was largely to blame for the
massive immigration of llauradors to urban centers in order to survive.
Given these problematic socioeconomic circumstances, it is not surprising
that married couples and others in Valencia used whatever means possible
to ensure the financial survival of their households.

In Valencia, it was precisely during the time that germania contracts
were at their peak that they made their first and only appearance in the
Furs. In 1428, regulations regarding germania contracts were added to
two clauses. The first of these augmented the existing law, which stripped
an adulterous wife of her dowry, and mandated that women who com-
mitted adultery lose their share of the conjugal fund.?” The second clause
expanded statutes written by Jaume I (1261), Pere IT (1363), and Marti I
(1403) regarding the devolution of property inherited by sons and daugh-
ters, which was then considered a marital asset. In the initial clause and
three subsequent additions, the Furs stated that any assets given as dowry
or countergift, which had been inherited by sons or daughters from their
parents, were to be returned to the originally designated second heir if there
were no offspring from the marriage. Alfons IV in 1428 extended this law
to include children who marry under the germania regime, and allowed
second heirs to demand either the return of specific goods initially inherited
or their estimated value.3°

The reasons for inserting these clauses at this point in Valencian history
are difficult to determine. Because law in this period was reactive, it is pos-
sible that the clauses were added as a result of issues regarding germania
marriage contracts being raised in court. The case brought by Johana
Nanyes before the court of the governor was presented in 1421; however,
given the fact that notarial evidence demonstrates that these contracts had
been used from the late 1280s, questions regarding them must have arisen
prior to that date. Another possibility is that the clauses added by Alfons
IV reflected concerns of elite families in Valencia. Earlier monarchs had
amended previous laws to protect the familial inheritance rights of the
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elite on numerous occasions. But as we have seen, germania contracts were
not used by those of patrician and noble status in Valencia, and it seems
unlikely that they would place pressure on the king for these reasons.

The most plausible answer at this point is merely that Alfons IV was
reacting to the growth in use of these contracts over the course of the four-
teenth and fifteenth centuries. We may not have concrete evidence that
questions regarding the impact that germania marriage contracts had on
certain issues, including inheritance, were brought before the courts, but
this does not necessarily mean that they did not arise outside of the legal
system. It is interesting that neither of the legal clauses amending germania
worked to protect the rights of the wife over her share of the conjugal
property. Rather, they were concerned with heirs and ensuring the smooth
transition of assets from one generation to the next.

This raises the question of whether or not marriage contracts based on
the community of goods, such as the Valencian germania ones, put forth
“an idea of equality that ought to exist between husband and wife,” as
some historians have argued.’! As evidence, these scholars cite that under
such a system, the wife was equally entitled to any gains and increments
made on the couple’s common property, as well as the fact that if she were
the surviving spouse, she would automatically receive half of the marital
property. According to this argument, community-of-goods marriage con-
tracts created de facto equality between husband and wife, replacing the
hierarchy of marriage created by the dotal system.

The language of germania marriage contracts certainly inspires the con-
cept of equality, as couples pledged “fraternitatem et germaniam” (frater-
nity and brotherhood). These words imply that an equal relationship was
to exist between husband and wife, at least in terms of their marital assets.
This concept, therefore, suggests that husband and wife not only had equal
access to the profits accrued but also had equal rights in administering the
property. And yet it is unknown whether or not couples who married under
the germania system in Valencia shared this task. Maria Belda Soler argues
that since the couple together had the right of alienation, their conjugal
assets were governed by agreement.’? Honorio Garcia disagrees and asserts
that, like the dotal regime, the husband administered the couple’s property
for the duration of the marriage.*® In Castile, it was the husband who man-
aged the conjugal property; he was able to freely dispose of any movable
goods but had to have his wife’s consent to alienate any immovable prop-
erty.* Similarly, in Aragon, the husband had the role of administrator of
these assets but was not allowed to alienate any goods without his wife’s
express permission.®®

In Castile and Aragon, laws regulated the administration of the com-
munity of goods, providing clear mandates regarding the control of these
assets throughout marriage. In Valencia, where the germania regime was
not legally recognized by the Furs, it is difficult to determine who acted
in this capacity. Germania contracts stated that both the husband and
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the wife were to use the goods in common, but this does not necessarily
translate into equal administrative rights, as the evidence from Castile and
Aragon demonstrates. Only one contract examined for this chapter clearly
stipulated who was to act as administrator, giving this role to the husband,
as in the dotal regime.3¢ Beyond this, one can speculate that administrative
duties varied by couple. In some cases they controlled their assets jointly; in
others, the husband retained administrative rights.

The germania system was beneficial to women, as it clearly recognized
the wife’s economic contribution to the household. It gave her the right to
benefit financially not only from the couple’s combined production but also
from her separately earned income. Both of these advantages were denied to
women under the dotal regime, which gave all gains and income earned by
wives to their husbands for sustaining the burdens of marriage. In this way,
the germania system can be seen as mitigating the dotal regime, which may be
the reason why some couples used both forms of marriage contracts. Despite
these positive aspects, however, there is one fundamental problem that makes
the benefits of the germania system for wives ambiguous: they were not legally
recognized. As discussed earlier, the two clauses in the Furs that mention
germania protect the rights of the husband in the case of an adulterous wife,
or the rights of heirs in regard to inheritance disputes. Neither, however,
indicates protection for the wife, which was a fundamental part of the dotal
regime. By Valencian law, a wife could sue her husband for mismanaging her
dowry, but a woman who married under the germania system had no means
of protecting her share of the conjugal property. If her husband incurred debts
or gambled away their assets, a woman had no legal recourse to ensure that
she retained a measure of their jointly owned property.’”

Despite the exclusion of protective rights for women who married under
the germania system, Johana Nanyes’s case indicates that some married
women were trying to make use of the legal apparatus contained within
the Furs that was designed to protect women’s dowries. Johana was not
the only woman who attempted to reshape the laws of dowry restitution
to reflect germania marriage contracts. In 1438, Francesca, the wife of the
wool dresser Lop de Barbastre, brought a civil suit against her husband,
asking for the return of her half of the conjugal fund due to her husband’s
“great cruelty” and refusal to provide her with the necessities of life (food,
clothing, and shelter).3® Francesca claimed that the couple had concluded a
germania contract at the time of their marriage, although this contract no
longer existed because Lop had destroyed it. Francesca de Barbastre’s civil
suit is unusual for a number of reasons, not the least of which is the fact
that husband and wife were the central witnesses (something that never
happened in cases brought before the civil justice). Given the unique nature
of this case, it is not surprising that in the end, the justice refused to rule
in favor of Francesca or her husband. Again, the reasons for this are not
given, but as in Johana Nanyes’s case, the justice was limited by the dictates
of Valencian law.
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Although germania marriage contracts more or less fell outside the
jurisdiction of the Furs de Valencia, the great success of dowry restitution
cases brought by married women against their still-living husbands in late
medieval Valencia may have inspired some women who married under this
alternative system to use the civil court to protect their share of the conjugal
fund.?* Women won their suits in all but three of the 221 dowry restitution
cases I examined for the period 1420-1439. In the three cases, the justice
asked for greater clarification. In essence, therefore, women who brought
cases of dowry restitution against their still-living husbands in this period
never lost. Yet this inspiration was short-lived, for as Johana Nanyes’s case
indicates, justices were unwilling to apply the laws of dowry restitution to
germania suits. Although in the early fifteenth century the germania sys-
tem of marital assigns became legally recognized by the Furs de Valencia
in specific instances, expanding the scope of these laws to fully include
protection for wives in all aspects of germania was clearly not on the minds
of the jurists.
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8 In the Shadow of the Campo

Sienese Women and Their Families
(c. 1400-1600)

Elena Brizio

The history of women in medieval and early modern Italy has largely been
dominated by a scholarly focus on Florence and Venice, despite the his-
torical significance and rich archival holdings of other cities and regions
on the peninsula. This chapter presents new information on the women
of Siena and evaluates their position in their families and communities in
regard to current trends in research on Italian women. Inquiry into the
lives of Sienese women has been difficult due to a drastic restructuring
of Sienese archives during the seventeenth and eighteenth centuries, in
which enormous quantities of codices, parchments, and loose documents
were discarded to make room for new material. Only documents reporting
names of well-known families, such as Piccolomini and Tolomei, escaped
destruction. As a result, research in the Sienese archives must be conducted
in two ways: (1) by studying individual parchments and scattered docu-
ments that provide information about wealthy and high-born women; and
(2) by examining the informative but as yet underused tax records and
notarial acts that allow us to examine the experiences of women of the
lower classes. Because early modern Siena was subject to the Florentine
principate, information on prominent Sienese families can also be found in
letters to the Medici dukes, detailing cases in the subject territory that often
reveal the conflicting interests of women and their kin. This chapter makes
use of all these varied sources—civic statutes, notarial acts, tax records of
Siena, and the letters from Medici ducal archives—to examine elite and
nonelite women from Siena and the surrounding countryside.

Several decades ago, historians developed two distinct models governing
the lives of the women of Florence and Venice. The Florentine model—
based on the studies of Christine Klapisch-Zuber—emphasizes the lim-
its of women’s agency, minimizing, in most cases, their legal, economic,
and social roles.! The Venetian model, pioneered by Stanley Chojnacki,
strongly underlines women’s independence, in both economic and social
realms.? More recently, Isabelle Chabot and Anna Bellavitis have contrib-
uted to this debate, discussing the perceived differences between Florentine
and Venetian women’s legal status and property rights in greater detail.3
In particular, more recent investigations of gender issues in Renaissance
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Florence—based on a greater variety of source material—have begun to
soften the earlier image of Florentine women’s repression. Julius Kirshner’s
and Anthony Molho’s studies on dowry exchange; Thomas Kuehn’s investi-
gations of the legal system; Sharon Strocchia’s analyses of ritual, nunneries,
and monasteries; and Ann Crabb’s writings on women of the Strozzi family
have established grounds for a new and profitable discussion.* This essay
on Sienese women engages with this discussion on Renaissance Florence.
The various archival sources remaining for Siena demonstrate that rural
women acted independently, with a strong determination to protect their
families, while their elite counterparts—much like the patrician women
of Renaissance Venice—engaged with and influenced urban and regional
politics and culture.’

THE LEGAL EVIDENCE

The earliest surviving Sienese statute is from 1262, with rubrics indicating
the development of the legislation from 1179 onward. Subsequent revisions
of these statutes date from 1309-1310, 1337-1339, and 1545.¢ As was the
case elsewhere in Italy, Siena’s statutes concerning intestate inheritance
emphasized patrilineal succession. For example, a woman already dowered
by her father or brother could not inherit her maternal inheritance if a male
heir survived, but she could request a share of their paternal inheritance
within thirty years of her marriage. The sworn renunciation of an inheri-
tance was permitted to unmarried daughters only until 1262. The repeal of
this law gave daughters, both married and unmarried, the chance to inherit
after the collatio dotis (subtraction of their dowries), so that other heirs—
mainly their brothers and sisters—would not be disadvantaged.” Towers,
castles, and urban strongholds were never permitted in a woman’s inheri-
tance, so relatives were obliged to dower girls differently or risk losing their
properties. The law over inheritance defended the rights of minor girls,
while mothers were obliged to limit their personal choices in testaments to
protect their own offspring. The ius commune (medieval Roman law) miti-
gated the restrictions on female inheritance, allowing married and unmar-
ried women to gain a share of their paternal inheritance in the absence of
male heirs. Further tempering the strict patrilinearity of the civic statutes
was the fact that Sienese men preferred to appoint their daughters as heirs
in the absence of sons rather than distantly related male kin.

The statutes were also concerned with regulating the significant prop-
erty passed to women as dowry and donatio propter nuptias—or reverse
dowry, which was given by the future husband and his family to the bride.
Even if there was no direct assignment of marital goods, the donatio gave a
credit to the wife on the property of her husband and his kin. Under the city
statutes, the husband’s family swore that they would guarantee not only the
restitution of the dowry by mortgaging the family properties but also the
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lucrum dotalis (profits from this property), according to the terms of the
marriage contract. Unlike Florence and Genoa, Siena did not set statutory
limitations on the donatio propter nuptias. The dowry, under Sienese law,
had to be restored to the widow within one year of the death of her hus-
band. In the meantime, the widow was legally entitled to financial support
from the husband’s family and was allowed to live with her children. Only
if these requirements were not fulfilled would the widow become owner
of the donatio. A married woman could also ask for the restoration of her
dowry constante matrimonio (during marriage) if her husband’s economic
condition was so badly imperiled that he risked falling into poverty.® A
wife was her husband’s first creditor; the statutes thus protected a woman’s
property for the sake of her heirs against the possible financial carelessness
of her husband.

Despite many differences, there are also some similarities between the
Sienese and the Florentine situation. For instance, a Sienese statute from
1309 prohibited the exchange of gifts between family members on the
occasion of a marriage, including the brides’ gifts to relatives and friends,
as was the practice in Florence. Albeit without success, this law sought to
limit the excessive ostentation of an old tradition. Husbands were forbid-
den to ask for the return of gifts to their brides, thus confirming not only
that they made gifts in spite of the prohibition but also that they tried to
recoup them whenever possible.

LAW VS. COMMON PRACTICE

Sienese men demonstrated great concern over providing their daughters,
sisters, and granddaughters with honorable dowries and an adequate flow
of income that guaranteed the women’s social status and livelihood. An
adequate dowry, in fact, would give honor and profit to the bride’s male
lineage. Fathers, brothers, and grandfathers considered it befitting to give
the women of their household on the occasion of their marriage “all and
every ornaments as used in the city which are customarily given to women
when they get married,” despite the limits imposed by sumptuary laws.
They showed deep care and affection through gifts of shoes, foodstuffs,
investment money, and life annuities. Furthermore, gifts such as dresses,
jewels, houses, and land, which, unlike in Florence, Sienese spouses held in
common, were given as personal belongings beyond those brought by wives
into the marriage.

While Sienese statutes in the thirteenth and fourteenth centuries increas-
ingly sought to limit the economic agency of women, the documentary evi-
dence shows that women exploited all opportunities when drawing up their
wills to benefit other women. Wills afford insight into the solidarity that
existed between women, laywomen, and nuns, and between women belong-
ing to different families. Women maintained contacts and friendships,



In the Shadow of the Campo 125

sustaining interfamilial relationships. Money, household effects, dresses,
houses, and land were bequeathed by women in their testaments to friends,
sisters, daughters, and mothers. Women had no difficulty using their wills
as a means to bypass the statutes, as can be seen in the documents redacted
by Ser Cristofano.

THE USE OF NOTARIAL ACTS BY WOMEN
IN THE SIENESE COUNTRYSIDE

The notarial records redacted by Ser Cristofano di Gano Guidini, who
worked in both the city and the countryside from approximately 1363 to
1400, provide an unparalleled glimpse into the lives of women of the Sie-
nese contado.!” Cristofano was a notary for the Ospedale di Santa Maria
della Scala and left twenty-four books filled with short records of registered
acts (imbreviature) as well as a folder containing loose, incomplete wills
and testaments, for whom the universal heir was the ospedale (hospital).
In Cristofano’s notarial records—those redacted in the city as well as the
countryside—women play a very important role. They act with determina-
tion, sometimes with the authorization of a male relative (usually a husband,
father, or son) and, if they were widows, sometimes without. The use of the
notary for the making of contracts and last wills was very widespread in
the countryside. Women had recourse to notarial services on a regular basis
in order to protect their interests more effectively; for example, all requests
by widows for the return of a dowry refer to a dowry contract that had
been drawn up by a notary. At the same time, women living in the country-
side engaged in a great number of transactions in which they bought, sold,
or defended their ownership of possessions.

Women living in the city but with interests in the countryside often
exchanged their titles to land, houses, rents, and animals with women liv-
ing in the countryside, as in a 1365 land sale between a woman of the
country town of Armaiolo and the widow of the Ugurgieri family.!" As
was the case in law, the dowry was fundamental to women’s control and
exchange of property. In the city and the countryside, mothers frequently
guaranteed the dowries of their daughters with their own property; one
mother even guaranteed her son’s donatio propter nuptias. In some cases,
mothers overcommitted themselves and were unable to pay the dowry
promised. In his will, Giacomo di Bartolomeo testified, with some degree
of resignation, that his mother-in-law promised him 600 lire for Monica’s
dowry, but “the truth is that T did not get more than 400 lire . . . I did not
get this money because Monna Giovanna says she could not find a way to
give it.”!? In March 1383, Domina Lippa, widow of Ser Franciscus Gegcii,
wrote her will, specifying that the house she lived in would pass to her
daughter, and then, following the female line, to her granddaughter and to
her great-granddaughter: “[she] left to domina Margarita her daughter or
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Margarita’s daughter or Margarita’s grand-daughter . . . and she can come
back and take the house and live there all her life.”*3 In June of the same
year, a grandmother, appointed guardian of the underage children of her
deceased son, gave precise indications to her procurator (legal advocate)
regarding which lands could be sold. This measure prevented a division
of family property should the daughter-in-law request that her dowry be
returned.'* Gemma Petri, who lived in the countryside near Castelnuovo
dell’Abate, gave a cottage and some household effects, together with twenty
gold florins, to her second husband Pagno. Afterwards, however, she made
him swear before the notary that he would raise her children from the
previous marriage for the next six years."> Women could also be important
supporters of their families during economic crises, as in the case of Nanni
di Francesco Bertini, who, in his 1390 testament, made sure that his aunt,
Monna Bartolomea, would be reimbursed the money she had lent him dur-
ing a difficult period.'®

Sienese widows usually served as guardians of minor children and were
normally appointed to manage the family’s possessions. Occasionally a cer-
tain degree of complicity and competition among women emerges from the
details. For instance, if mothers were obliged to give up or renounce their
children, grandmothers were quick to claim that guardianship for them-
selves. Such was the case with a maternal grandmother belonging to the
Cinughi family who claimed to be “a good, suitable and useful guardian
for those children and better than anyone else.”"” This strategy, moreover,
could be a way to keep within the family children who would otherwise be
raised in some other household as unwanted children. Under the 1545 stat-
ute, the paternal grandmother—after the mother, of course—was clearly
preferred over other potential guardians of minors; notably, the paternal
grandmother was obliged either to live with the grandchildren or to bring
them to live with her. Further evidence of the importance granted to women
in their families is the fact that they were appointed as executors of their
husbands’ wills and were responsible for the execution of their husbands’
testamentary bequests.

In sum, Cristofano’s records reveal aspects of daily life that are absent
from official acts and the wills of upper-class women. These acts demon-
strate that women from all social classes could independently manage and
dispose of their wealth. This evidence challenges the idea, drawn from stat-
utes and other normative documentation, that women had limited access
to funds.

TAX RECORDS—THE LIRA

The documents contained in the volumes of the Lira—the records of
goods and properties provided by the head of every family to the Alliratori
charged with assessing their value for taxation purposes—are also useful
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in shedding light on the economic situation of women in the Quattrocento.
After receiving the records, these officials would establish the amount of
taxes to be paid according to the difference between the total amount of
earnings and the basic living expenses that each family incurred. We can
analyze the documents in the 1453 Lira, the oldest surviving record of this
type, to study this economic and social situation in detail. There are strik-
ing differences between women belonging to the same middle-to-low social
milieu. The records that I have examined are just a small sample of the
2,766 that have survived,'® yet they are nonetheless sufficient to illustrate a
multifaceted social and economic reality."”

A perfunctory survey of the records reveals several important facts con-
cerning women’s situation. As one can imagine, the degree of their personal
wealth varied greatly. Yet in upper and lower social levels alike, it is strik-
ing that the names of daughters are often missing from the documents.
Their number and age, however, were never mistaken, and any mention of
a future—or, worse, impending—wedding treated it as an incessant griev-
ance. Even a brief analysis of the Lira records makes clear that complaints
comprise the bulk of them. Recorded in them are not only credits, debts,
properties, and expenses, but also, in the closing sections, pleas made by
the heads of the families to the Alliratori, begging them to consider the
number of daughters; the heavy cost of dowries; the number of old and sick
mothers to maintain; and the overly fertile wives, and for these reasons to
deal mercifully with the family.

Women at all social levels seem to have shared the same reduction of
personal goods and train de vie. This must have been a consequence of
the political and (especially) the economic situation of the Sienese Repub-
lic in the Quattrocento, a subject still awaiting closer study. For instance,
Nichola Venturi—widow of the famous jurist Mariano Sozzini—and her
daughter-in-law Lodovica Orlandini—widow of the jurist Bartolomeo—
filed a joint tax record, in which they informed the Alliratori that “we
are women and we are used to spending money, we don’t know how to
earn it.”?* For Antonia Benci, widow of Antonio, it was a great sacrifice
to reduce her household help to just one slave and one maid,?! while other
women had to look for a way just to survive, seeking help from neighbors
if they lacked close kin.??

Women belonging to the lower social classes usually described themselves
as old,? with children to raise,?* and in situations characterized by extreme
precariousness or dire straits; there are no references to affection or senti-
ments, but the difficulty of day-to-day survival is strongly emphasized. And
yet these women did not retreat from the challenge of work, hard times,
or tending a sick child.?® Also belonging to this disadvantaged group are a
few cases of women belonging to branches of important old families that
had fallen into decline or even poverty. The record by Costanza, widow of
Guglielmino di Pietro di Salamone Piccolomini, tells a disheartening story,
in which the Piccolomini daughters were obliged to look for a small dowry
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in order for Giovanna, “who cannot wait any more” (in eta da non istare
piu), to marry.?® Some years before, in 1423, it was the turn of Marietta,
wife of Cocco di Cione Salimbeni, to plead her case to the Signoria: “since
she has daughters who have to be married, [the Signoria] should allow her
to find the way and means to marry them.”?’

The Lira does not provide information about those women who were
neither rich nor poor: we do not learn about married women and widows
filing tax records with adult sons and/or daughters, who needed no guard-
ianship. The tax records provide us with rich information only about the
extremities of the social ladder, while the great central area remains in the
dark. Nevertheless, these records combined with the notarial records so
frequently used by rural women demonstrate their practical attitude and
their interest in safeguarding their rights. Women’s use of notarial con-
tracts and their recourse to petitions for tax relief confirm that they had a
certain degree of autonomy in the management of their families and their
goods within their own domain, whether large or small, in the city as well
as in the countryside. Furthermore, women do not appear to have been eco-
nomically isolated from men and civic political life. Indeed, women often
furnished considerable help to their male kin in the political arena, which
will be our next focus.

POLITICS AND CULTURE

Sienese history in the second half of the fifteenth century is rife with politi-
cal turmoil, exiles, and internecine aggressions among the governing fac-
tions—the so-called Monti.?® Women were influential in this realm, as
Christine Shaw has emphasized in her study of exile. Shaw argues that
“active female relatives, alert to the protection of the family interests, ready
to lobby officials and the politically influential . . . , could be an invaluable
asset.”?” Civic anxiety about women connected to exiles is a good mea-
sure of the important roles women could play in familial fortunes—even
politically. The government saw the mothers and wives of exiles as possible
sources of instability inside the city walls. For example, in 1483 the regime
decided to expel all the mothers and wives of exiles, since they had been
corresponding with their exiled menfolk on a regular basis; thus, the exiles
“would have extra trouble and expense, giving them something to think
about other than scheming against this regime.”3° Again, in 1491, the gov-
ernment tried to control all the female kin of exiles, sending away “all the
women and wives of exiles, and the mothers as well, so that they will not be
sending and receiving letters from their husbands every day.”!

Indeed, some women, in addition to helping husbands and kin with money
and through political connections, used their own resources to support their
husbands’ political party. Lucrezia, the wife of Mino Pannilini, was punished
in June 1489 with the confiscation of her dowry because she had given money
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to the exiles against the interest of the city. Mino was a Novesco (member of
the Monte dei Nove, or Group of Nine) and had been exiled since 1487 to
the Sienese countryside, then to Pisa, and later to Citta di Castello, where he
died, leaving behind Lucrezia and their small children.’? Similarly, Onesta,
the wife of the Novesco Placido Placidi, was accused soon after her husband’s
execution of having taken his goods out of the country. When ordered to pay
a fine, she went to Rome and asked the help of Pope Innocent VIII, former
Cardinal Cybo, because her dowry had been withheld from her. The Sie-
nese ambassador explained to the pope that she was deprived of her dowry
because “she had herself gathered infantry together, and attempted to do a
number of things that imperiled the government.”*?

Bartolomea di Pietrino Bellanti shows us another type of female behav-
ior, completely different from Lucrezia and Onesta. Bartolomea had to
delay her marriage for twenty years after the agreement was signed between
her father and her future husband in 1418. Her marriage to Giovanni di
Orlando Malavolti, whose family were important allies with the Floren-
tines, had been organized to end a family feud. But Giovanni refused to
marry Bartolomea, even when Duke Filippo Maria Visconti of Milan (on
the Bellanti side) presented him with an ultimatum: to marry Bartolomea
or go to jail. Giovanni chose jail. After a representative of the Bellanti fam-
ily convinced Giovanni to agree to the marriage, Giovanni ran away while
traveling to Siena, and a brother of Bartolomea, Mariano, killed himself
out of shame. In 1437, proxy eventually arranged the marriage. In 1450,
Spanish soldiers took both Bartolomea and Giovanni prisoner. Bartolomea
was immediately released, since the Bellanti family was strongly allied to
Ferdinando d’Aragona; nevertheless, she refused to leave her husband and
remained in jail with him.3*

Intermarriage occurred between Sienese and Florentine families, and
among the magnate clans, exogamy was practically a custom. The Salim-
beni clan, for instance, frequently sought wives from powerful military
or landowning families outside of Siena.*® Biancina Salimbeni, wife of
Agnolino “Bottone” Salimbeni (who tried to become lord of Siena in the
mid-Trecento with the complicity of Emperor Charles IV), came from the
Trinci family of Foligno, and her brother was the captain of the papal army.
Earlier, the Salimbeni had made marriage alliances with, among others,
the Farnese, the Alberti from Mangona, the Cavalcanti of Florence, and
the Guidi. Later, some women of that family contracted marriages with
the Pecora of Montepulciano, the Casali from Cortona, the Attendoli from
Cotignola, the Varani lords of Camerino, the Chiavelli lords of Fabriano,3¢
and—among the Florentine entourage—the Ricasoli.’” Other families
would, in later years, become linked with the Florentines, like the Tegliacci
with the Medici in the Quattrocento, and the Pannilini with the Albizi in
the late Cinquecento.3*

With regard to the many women who were important in the cultural
life of Siena, we have only a few names whose biographies have yet to be
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written: Filiziana Bichi, whose precious Libro d’ore is at the Pierpont Mor-
gan Library in New York;* Bianca Saracini, whose portrait was included
in an illumination by Francesco of Giorgio Martini at the Biblioteca Nazi-
onale in Florence; and Bianca’s mother, Onorata Orsini, whom Marilena
Caciorgna has carefully studied.** These women were sophisticated art
connoisseurs, though their patronage is difficult to reconstruct.*! This is
indeed the case with Eleonora Bellanti, who inspired a painting featur-
ing the suicide of Scipio Africanus, referencing the political misfortune of
her father, Antonio Bellanti.*> Other women, like Lucrezia Pannilini and
Onesta Placidi, were noted for their quasi-male behavior in their assistance
to their exiled kin. Margherita Bichi, a Franciscan tertiary credited with
initiating the cult of the Immaculate Conception, ordered the city to recite
the prayer of the Immaculate Conception during the war against the Flo-
rentine. The result of her suggestions for prayer was the defeat, on July
25, 1526, of the papal troops of Clement VII, Giulio de’Medici, who were
besieging the city. Later, however, many dismissed her political intuition by
ascribing it to mere prophetic virtues.

During the first half of the Cinquecento, Florence attempted on many
occasions to capture Siena; the city finally capitulated after a horrible
war in 1555. At this time, some women seemed to be involved—although
only secondarily—with academies and literary and cultural activities that
had a distinctive political agenda, whether partisan to the Spanish cause
(Florence) or the French one (Siena). The cases of Girolama Carli de Pic-
colomini and Eufrasia Marzi are important examples.*> These women
were involved in the development of the use of the vernacular as a cultural
tool, at a time when Siena was seen as occupying an avant-garde posi-
tion in the development of Italian. Other notable women were Virginia
Salvi, who served a specific diplomatic position, as Florentine documents
show,** and Laudomia Forteguerri, who is particularly famous for her
poems dedicated to Margherita d’Austria.*” The Salvi brothers, on the
other hand, kidnapped their sister Agnese from her husband and gave
her to the Spanish governor, the Duke of Amalfi, in order to secure more
personal power in the city.*®

Other women took advantage of the political situation and the measure
of freedom within which they could operate. The case of Maddalena della
Gazzaia (or Agazzari) in 1557 is particularly intriguing, and shows that
there were tricky situations, each completely unique, in the face of which
even a talented politician like Agnolo Niccolini, the Florentine governor
sent by Cosimo I, was hard-pressed to find a solution. Maddalena belonged
to a prominent and rich family and was married to the scion of the Placidi
family, who was the nephew on his mother’s side of Ambrogio Spannoc-
chi and Fausto Bellanti, both very famous and powerful men. According
to the city’s baptismal records, Maddalena was born in 1523 to Renaldo
della Gazzaia. In 1539 she married Marcantonio di Aldello Placidi, her
senior by two years, with a dowry of 5,000 florins.” Maddalena stirred
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up scandal by later choosing to marry a Spanish soldier living in Siena
with whom—as the governor himself noted to Cosimo I—the woman had
already had an affair while still married to Marcantonio Placidi. We can
deduce that the soldier was not of the lower classes from a letter written
by the governor to Florence, in which this man’s last name, even if mis-
spelled, was mentioned. Luigi Carovagial, in fact, surely belonged to the
same Spanish family that also included the bishop of Sovana (Carvajal
Simoncelli, 1535-1596); the Dominican preacher Gaspar, who traveled to
Peru with Pizarro; and, at the beginning of the Quattrocento, the bishop
Juan Carvajal, who served as uditor of the Sacred Rota and papal legate
of Eugenius IV and Callixtus III. Niccolini wrote to Cosimo that this
“family [was] messing up and all the city [was] worried and ashamed”
and that Maddalena had no intention of leaving Luigi. He described her
as “almost thirty and childless . . . ; they say that between legal assets and
dowry she has about 15 to 20,000 ducats.” Maddalena was temporarily
detained in a nunnery after confirming to the captain of justice and other
representatives of the government that she wanted to stay married to the
Spaniard. “She confessed everything proudly and even more than what
she was asked,” added the governor. On the other hand, during his depo-
sition, the Spanish soldier seemed quite shy and even denied some of the
accusations. After enforcing all possible legal actions, Niccolini reported
to Cosimo, “we will leave the whole thing to the spiritual court, if some-
one on Maddalena’s behalf wants to dispute it, being her determination
to want the soldier for her husband.”*®

For every woman who was able to take advantage of her independence,
many others faced great difficulties. In a case in 1560, the governor of Siena
was informed that Count Nicola Orsini of Pitigliano, member of the Flo-
rentine army, had “sexually assaulted his own daughter-in-law, wife of the
count’s son Alessandro,” and that the kin of the girl, whose name is not
reported, had gone to Pitigliano to take the girl back home with them. More-
over, Count Nicola had just had a son, after three daughters, by his Jewish
lover, “and has made a great feast of it, which was a big blow to Alessandro
and his mother.” In another case dated 1559, a rural widow was sexually
assaulted by a man from the Usinini family, along with a priest who had
already been involved in other sexual assaults. The letter reports:

On the night of the attempted rape, Terenzio [Usinini] was accom-
panied by a certain Santi di Lelo, a priest from Belforte, who, a few
months earlier, had been seen throttling a local townsman because of
some business involving the man’s wife, who was apparently having
an affair. Terenzio, along with the priest, is believed to have murdered
the poor man. It was decided to arrest the priest but the Lieutenant
of the Bargello was not able to track him down; however, according
to the Lieutenant, a peasant from the area, who has been promised a
handsome reward, hopes to enable us to capture the priest with the
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assistance of a woman who was formerly having an affair with the
priest.’°

This continued to remain a rather normal situation, even after Duke Cosimo
Iin 1558 issued a law against anyone who committed violent crimes, espe-
cially those of a sexual nature, against either women or men.

All these examples illustrate events that occurred even after these statutes
were introduced and enforced. They also bring to light how most women,
whether living in urban or rustic settings, enjoyed a certain degree of per-
sonal freedom determined by wealth, intelligence, or age. On the other
hand, women who belonged to a low social status, as in the case of the
widow in Belforte, or lived in conservative or even retrograde communities,
as in the case of the wife and daughter-in-law of the count of Pitigliano,
had little autonomy and confirm the tendency of some academic literature
to assign a submissive and dependent role to women. The Pitigliano inci-
dent serves as a case in point: it underscores the struggle between different
women, the sharp contrast between wife and lover, the attempt to defend a
mother’s and family’s honor, the difficult times a family incurred in trying
to defend their daughter in violent situations, and the preference for a new-
born son despite the presence of young daughters. The case of the widow of
Belforte, in contrast, exemplifies how, in this historical period, one should
not ignore the social and sexual connections that women had—or were
forced to have—with clergy before restrictions were imposed following the
Council of Trent.

CONCLUSIONS

Sienese women seem to have been more independent than their Florentine
neighbors during the Middle Ages and the Renaissance. Their kin counted
on them and preferred them as heirs over distant male relatives, and women
used their wealth and social power wisely to protect their families, espe-
cially their female relatives. Women were often appointed managers of their
family estates and guardians of minors; they used the economic indepen-
dence they had in order to help, if possible, the youngest or weakest mem-
bers of their families. Even in difficult times, Sienese women tried to protect
and promote their kin without losing their own economic base.

The material presented here is preliminary to a wider work I am under-
taking. Despite the rich archival sources on the history of Sienese women
and their property rights, many questions remain unanswered. Ideally,
every study of Sienese women should include detailed research on the eco-
nomic and political circumstances of the fifteenth and sixteenth centuries—
particularly Siena’s loss of independence to Florence, and its incorporation
into the Grand Duchy of Tuscany in 1555. In any case, I strongly believe
that further comparative research will shed more light on Sienese women
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during the Renaissance, so that they come out of the shadows—not only of
the Campo but of history.
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9 Women, Marriage, and Family
in Istrian Communes in the
Fifteenth and Sixteenth Centuries

Marija Mogorovié Crljenko

This chapter analyzes the position of married women in Istria from the
end of the fifteenth century and throughout the sixteenth in terms of prop-
erty rights, legal competence, and ability to divide goods by testament, as
well as their role as guardians (tutor) of their children. Special attention is
paid to the “Istrian marriage pattern”—also referred to as “marriage like
brother and sister”—which was specific to and very widespread in Istria.
This was a system of communal governing of marital property, in which
the surviving spouse had the right to half of the deceased spouse’s patri-
mony. I will demonstrate that in this type of marriage, husband and wife
were almost equal economic partners.

Most of medieval Istria was part of modern Croatia, the peninsula situated
today in the northern section of the Adriatic Sea, while the northern parts of
Istria made up areas of modern Slovenia and Italy. During the fourteenth cen-
tury, Istria was divided under Venetian and Austrian rule (see Map 9.1).! This
essay focuses only on the part of Istria under Venetian control and is based on
the unpublished sources of the commune of Novigrad (1492-1600)—stored
in the State Archives in Pazin—and the published register of the notary Mar-
tin Sotoli¢ (1492-1517) of Buzet. My analysis rests primarily on data from
civil and criminal cases, wills, and contracts of sale and donations from Buzet
and Novigrad, with additional normative material—namely statutes—from
the other Istrian communes under Venetian rule.? During the fifteenth and
sixteenth centuries, there were many small towns, or communes, in Istria.
For example, Novigrad, the center of the diocese, had only about two hun-
dred inhabitants, while its surrounding area (in the district of Brtonigla and
Tar) contained just over eight hundred inhabitants.> Despite their small size,
almost all of these communes had their own statutes concerning civil and
penal law, for which there were many regulations regarding personal and
family relationships—especially marital arrangements.

MARRIAGE PATTERNS

In general, people married according to the Istrian marriage pattern,
unless they explicitly designated a different arrangement in their marriage
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contract.* This pattern was regulated by Istrian statutes. Thus, for example,
the statute of Novigrad prescribed that all marriages contracted in Novi-
grad “se intenda fra e suor,” i.e., conceived of the married couple as if they
were brother and sister with respect to their property arrangements.’ In
the examined documents, the type of marriage is rarely mentioned, thus
confirming compliance with the statute.
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Table 9.1 Istrian Communes and Settlements (in translation)

Istrian Communes

Croation Latin Italian

Buje Buleae Buie

Buzet Pinguentum Pinguente

Dvigrad Duo Castra Duecastelli, Docastelli
Groznjan Graeciniana, Grixignana Grisignana, Grixignana
Izola Insula Isola

Labin Albona Albona

Motovun Montona Montona

Novigrad Emonia, Castrum Novum Cittanova

Oprtalj Portule, Portulle Portole

Piran Pyranus, Piranus Pirano

Porec Parentium Parenzo

Pula Pola Pola

Rovinj Rubinum Rovigno

Umag Humagus, Vmagus Umago

Vodnjan Adignanum, Attinianum Dignano

Bale CastrumVallis Valle

Settlements:

Zrenj Sprinia Sregna

Ro¢ Rotium, Rocium Rozzo

Tar Turris Torre

Brtonigla Vertenelium Verteneglio, Verteneggio

There were also Venetian and Slavic patterns of marriage, in which women
were less protected and did not have control over property. Istrian histo-
rian Miroslav Bertosa emphasizes that both Istrian and Venetian marriage



140 Marija Mogorovié¢ Crljenko

patterns belonged to the native Istro-Romanian culture. He states that poor
Istrian families found the Venetian marriage pattern unsuitable because the
woman was just a housewife and owned only her dowry. Moreover, after
her husband’s death, the widow had to leave his house. In the Istrian mar-
riage pattern, on the other hand, spouses had equal economic rights, and the
woman was protected after her husband’s death as the owner of half of the
house and half of all the goods, thus guaranteeing at least her bare existence.
In the Slavic-Croatian cultural milieu, a Slavic marriage pattern also existed,
but the Istrian marriage pattern was accepted by Croatian settlers who
increasingly moved into the area in the fifteenth and sixteenth centuries.®
Marriages, however, could be contracted in other ways—that is, the bride
and groom or, more realistically, their parents could make contracts arrang-
ing property relations that did not belong to any of the previously mentioned
types. Nevertheless, the Istrian marriage pattern was the most widespread.
For instance, in seventeenth-century Bale—a small town in western Istria
situated between Rovinj and Pula—almost 80 percent of marriages followed
the Istrian pattern, 16 percent the Slavic pattern, and only 0.6 percent the
Venetian pattern, with the rest being made under special contract or follow-
ing marriage patterns of other areas.” In the civil and criminal cases of the
Novigrad office between 1492 and 1600, not a single marriage in the Slavic
pattern was mentioned, and the Venetian pattern was very rare, while the
Istrian pattern is mentioned several times, even though its mention was not
necessary, as marriages were considered to be made in the Istrian pattern
unless otherwise stated.® The Istrian marriage pattern was not specific to the
lower social stratum and was often used by patricians, as stated in marriage
contracts from the seventeenth and eighteenth centuries.’

Before contracting a marriage in the Istrian pattern, the future spouses
or their parents ascertained the value of the property with which they
would enter marriage (dotes, bona dotalicia) and determined which would
belong to both partners.’ In the Istrian marriage pattern, the property that
was not held in common by the spouses would gradually become detached
from the couple. This property belonged exclusively to the wife, except that
she could not dispose of it without her husband’s consent. This referred
primarily to the dowry (dote, dos) and what can be called “the wedding
present,” composed of the contradote, or contrados, and basadego. These
presents made the wife secure during and after the marriage and, to a cer-
tain degree, protected the children. The bride’s parents gave the dowry,
while the groom provided contradote and basadego.” In the Istrian pat-
tern, the dowry was generally in cash, while in the Slavic pattern, it was in
kind (fur, blouse, shoes, socks, etc.).'?

In all three marriage patterns (Istrian, Venetian, and Slavic), women
were given a dowry as well as contradote and basadego. In the Istrian mar-
riage pattern, a woman had authority over the half of the joint property to
which she would become entitled after her husband’s death. In the Venetian
marriage pattern, the dowry and wedding present provided her security in
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widowhood. In the Slavic marriage pattern, the marital couple had com-
mon administration of acquired goods. The three mentioned gifts belonged
exclusively to the wife. However, the dowry was only in movable property,
while real property was given only to male members of the family. Still,
women could become owners of real estate if they bought it or acquired it
in some other way."

The Istrian marriage pattern has been widely discussed in Croatian and
Italian literature. Almost all the authors define it as a system of common
ownership of property of the spouses. However, prominent Croatian legal
historian Lujo Margeti¢ offered a new explanation of how this institution
functioned." Through an in-depth analysis of Istrian statutes, he proved
that it was not common ownership of all property owned by the spouses
but only property that was brought into the marriage or acquired during
the marriage by the spouses jointly. He also ascertained the main features
of such a marriage, showing that at marriage, the spouses united all the
goods and debts they had at the moment and became co-owners of the
property. The goods and debts that occurred during the marriage remained
separate unless they were acquired or contracted by both spouses.

Thus, the ownership of the spouses’ property was separate, but the man-
agement of that property was joint. This can be confirmed in the statutes of
Istrian towns." In one of its regulations, the statute of Novigrad explicitly
stated the separateness of the property, prescribing that “the husband can
neither oblige his goods at the expense of the wife nor can he manage them
in such a way that the wife becomes deprived of her contradote, i.e., her
part. This refers to real estate, while the husband can dispose of the mov-
able property as he wishes.”!¢

The debts made before marrying did not become part of the communal
goods. Furthermore, if a spouse made a debt in gambling or at an inn, or if
he or she gave a guarantee or made a debt without the consent of the other,
it would not become part of the communal goods. The goods that a spouse
acquired during the marriage as well as those with specific conditions did
not become part of the joint property. The property brought by the spouses
into the marriage remained separate during the marriage. When a spouse
died, the remaining husband or wife had a hereditary right to half of the
property that the deceased spouse brought into the marriage.”

The main consequence of this system of marital community property
was the inability to alienate the real estate of one spouse without the con-
sent of the other. In the Istrian marriage pattern, everything a husband
acquired during the marriage he acquired for himself. But after acquiring
a certain thing, he could not alienate it without his wife’s consent because
of the communal system governing everything that the spouses possessed.'
The statute of Novigrad additionally prescribed that the husband could not
commit his own real estate at the expense of his wife, though he could man-
age the movables freely, without his wife’s consent.!” There is evidence in
the case of Domenica, the widow of Martin Sapador, who, in 1594, claimed
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everything that she had brought into the marriage. She also claimed the
annulment of all the sales that her husband had made without her consent,
which was the reason why she and her children found themselves in pov-
erty. Domenica and Martin were married according to the Istrian marriage
pattern. In 1581, Martin sold a vineyard in Brtonigla, and in 1583, he
sold a house in Brtonigla—both times without her consent. Witnesses con-
firmed which property Domenica brought into the marriage, and the court
then decided what belonged to her.?°

In some towns in Istria, after the death of a spouse, the other could break
off communal management of the acquired goods, but not that of goods
brought into the marriage. Therefore, Lujo Margeti¢ surmises that there
were two types of Istrian marriage patterns: marriage with the right to
abandon joint administration of goods, and marriage without that right.?!
After the death of one spouse, the other had to declare whether he or she
wanted the marriage to be regarded as following the Istrian pattern. If that
was desired, the surviving spouse had rights to half of the inheritance, but
he or she also had to take over half of the debts of the deceased spouse. The
possibility of abandoning common management is mentioned only by some
Istrian statutes: those of Milje/Muggia, Kopar, Isola, Piran, and Novigrad.
These statutes give specific regulations in regard to this, stating that within
eight to thirty days after the husband’s death, the woman had to make a
decision about whether she considered the marriage to be of the Istrian pat-
tern, so that she would inherit half of the inheritance but also half of the
debts of the deceased spouse.?? The property the spouses brought into the
marriage remained the property of the spouse who brought it in, although
in practice it was often considered to be common because both spouses
were managing it.>

In Novigrad, a spouse had eight days to decide whether he or she wanted
to end common governing of the marital property.?* The sources show that
it was not always easy—especially for women—to retrieve the owed prop-
erty. One such example is the case of Zuane Zarderaz and Zuane Jurman-
ich. Jurmanich owed Antonia her dowry and other goods. Antonia had
been married to Jurmanich’s son Micco, and after his death, she married
Zarderaz. The first marriage followed the Istrian pattern, and she did not
give up communal governing, which was her legal right within eight days.?*
Her second husband, therefore, filed a property lawsuit against her former
father-in-law, who had at his disposal the goods that belonged to Antonia
as well. After her remarriage, Jurmanich promised Antonia that he would
return all the goods that belonged to her—that is, those she brought into
the marriage when she married his son. Jurmanich said that he had already
returned most but not all of the goods that she was entitled to.2¢ If the
surviving spouse did not break off communal management of the acquired
goods, the property of both spouses became united, so that one spouse had
the right to only half of the acquired property—that is, the spouse did not
inherit from the deceased spouse but took his or her own part.?’
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The first indications of the Istrian marriage pattern can be traced to the
beginning of the thirteenth century in towns in northern Istria.?® Accord-
ing to Margeti¢, the Istrian marriage pattern originated under the influence
of Ekloga law,? although Frankish and Slavic law could have also been
influential.3® Margeti¢ points out the striking similarity between the Istrian
system of marital community property and the marriage with medietas.>!
It seems that the Istrian system began in northwest Istria. In the statutes of
northern Istrian towns, it is called by the name of the town,** while in the
statutes of southern Istrian towns, it is called either marriage like brother
and sister or the Istrian marriage pattern.’

In the Istrian pattern, husband and wife were, therefore, almost equal
economic partners. Still, the husband governed the property with more rights
than the wife.** Such a marriage provided security for a woman after her
husband’s death; because she had the right of ownership over half the house,
his relatives could not have her evicted. In that sense, widows were more pro-
tected under the Istrian pattern than those who had been married according
to the Venetian pattern and those in other east-Adriatic communes.

In the Venetian pattern, the wife had neither the advantage over her
husband’s creditors nor the guaranteed right to use the property, not even
the house or food. Her husband’s relatives could have her evicted a year
after her husband’s death; most often it was a year and a day after paying
her dowry. The wife was acknowledged with a share of the husband’s pat-
rimony, valued at 10 percent of her dowry. Margeti¢ states that husbands
often devolved property on their wives who stayed permanently in the house,
but with the condition they take a widow’s vow and remain chaste.** Thus,
while widowhood brought additional freedom and greater independence in
decisions related to business and family, it also meant greater insecurity due
to a frugal existence. Court cases of widows and remarried women fighting
for their rights and property abound.

Although Istrian legislators tried to protect women, in practice one can
see many breaches of the law, in which cases women used the court to get
what was legally theirs. An interesting example is the case from Brtonigla
between Maria/Mare, widow of Martin Barnaba, and her stepson Iuan/
Zuan, which began on August 2, 1599, and ended on March 12, 1601.3¢
They had a legal dispute because Maria had taken a few things from the
house (new clothes, linen shirts, kerchiefs, tablecloths) that Tuan considered
his. According to the trial and from the testament of Martin (Iuan’s father),
it is clear that the deceased explicitly stated that after his death, Maria
could continue living in the house till the end of her life. He let his son build
a new house next to the old one. If, however, Tuan would prefer that his
stepmother did not live with him, Martin stated that she was allowed to live
in the new house, and that after her death, two-thirds of the house would
belong to Tuan, and the other third, to someone of her choice. Furthermore,
Martin obliged his son to take care of Maria: in his will he noted how much
flour, oil, meat, and so on, Iuan should give her annually. He also stated
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that she could continue to use the bedclothes (blankets, mattress, pillows),
and that after her death, all that should belong to his son. The fact that
Martin specifically stated how many things Tuan should give to his step-
mother indicates Martin’s fear that Tuan might withhold his stepmother’s
share. This example shows that in reality, after the husband’s death, the
wife was not protected. Although the husband demanded that his son take
care of his stepmother, we cannot be sure that he actually did it, nor do we
know whether the wife took things from his house as a matter of survival.
This example vividly illustrates the unfavorable position of a woman who,
after her husband’s death, must contend with her grown-up stepson.3”

Problems could also arise if the deceased husband had a grown-up
daughter. According to a case in Brtonigla in 1558, after the death of Ber-
nard de Grano, his daughter from his first marriage, Pasqua, and his second
wife, Gnesina Smergo, who was pregnant at the time, litigated. Gnesina
acknowledged that part of the property should belong to Bernard’s heir,
Pasqua, but also believed that her unborn child, as the second heir to Ber-
nard, deserved a part of his father’s goods, which was, after all, prescribed
by statute.’® Unfortunately, the verdict in this case is not preserved.* Thus,
even in marriages following the Istrian pattern, which presumed the widow
would inherit half of the property, husbands sometimes felt it necessary to
offer further protection by explicitly stating what should belong to their
wives after their deaths.*

It is interesting to compare the situation in Istria with the situation
in other east-Adriatic communes. Istria and Dalmatia, as well as the
entire Apennine Peninsula, were part of the same Mediterranean cultural
milieu, sharing a similar social system, economic situation, religion, and
to a certain point language (see Map 9.2). Legal protection of the dowry
in Dalmatian communes demonstrates that men and women were not
equal. Women could not protect their own property because they had
almost no right over it, nor did they have full legal competence. Legisla-
tors protected the heirs of the property more than they did the widow,
which is characteristic for dowry property.*! Things were a bit different
in Istria, since after the death of one spouse the other would inherit half
of the patrimony of the deceased, while the children inherited the other
half. In Dalmatian communes, widowers and widows could most often
use the goods of the late spouse while remaining unmarried, but in Istria,
the surviving spouse had the right to his or her half of the goods even in
the case of remarriage. If a woman did remarry, she would, however, lose
the right to be her children’s tutor.*?

In Dalmatia, the wife had the right to be supported from her husband’s
property even after his death, except in the case of remarriage. Whether the
wife would get money or real estate after her husband’s death was entirely
up to him. In other words, the widow would get certain goods to use and
could manage property and even be protected from claims of grown-up
sons, but she did not inherit from the husband.* The situation was different
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Map 9.2 Istria and Dalmatia.

in lower social strata, where the survival of the family depended on wom-
en’s work as well as men’s. The fact that the wife earned and contributed
materially to the family put her in a more equal position. Croatian histo-
rian Zdenka Janekovi¢ Romer, who studied family relations in medieval
Dalmatian communes—especially in Dubrovnik—states that in such cases,
the spouses often made a contract under which they joined their property
and pledged to undertake all business together. In Dubrovnik, such spouses
were called schepati, and they were usually poor commoners, small crafts-
men, and land cultivators, who lived in simple households. In other Dal-
matian towns, spouses made contracts similar to those of the schepati in
Dubrovnik; however, those contracts could refer to just a part of the prop-
erty or to just the property acquired in the marriage. In these contracts,
formulations characteristic of those involving communal property arrange-
ments between brothers were used, reminiscent of the Istrian marital for-
mulation as brother and sister.**

THE LEGAL COMPETENCE OF WOMEN

The Istrian marriage pattern influenced women’s legal competence, because
for any action or business deal—that is, the selling, giving, or taking of
certain property—the wife needed her husband’s consent. However, the
husband needed his wife’s consent for such actions as well.* The statute of
Novigrad states that the wife, as subordinate to the husband, could not run
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up debts but was not liable for her husband’s debts either.*® Furthermore,
any kind of sale or donation that the husband made without his wife’s
consent was not valid, and if the wife did give her consent, a document
had to be made to that effect.*” The statutes of other Istrian towns had the
same regulations.*® There is evidence for this in some trials and contracts of
sale and donation. For example, in 1492, Toannes Dedacz from Buzet sold
a piece of land to Laurentio Cernich with the consent of his wife, Chat-
erina.* Precisely because of these regulations, women could contest sales
made by their husbands without their consent.*

In Dalmatian communes, property relations in marriage were largely
defined by the social status of the spouse. Women from the higher strata
were most fettered. In Dubrovnik, for instance, their position became
increasingly worse with the revival of the late medieval economy. They
could do business only if their husbands made them proxies (procurator)
in their absence. This was due to family structure and property relations:
husbands needed their wives’ dowry for doing business, which resulted in
displacing women from business life. The law obliged the wife to obey her
husband, while the husband had to take care of his wife and provide for
her, even if he had thrown her out. This custom was also valid in Split and
Rab, while in Zadar the wife would be provided for from her husband’s
property if he had left town and her.*!

In Istria, as well as in many other European areas,’? women did business
related to the household, such as washing textiles and vegetables,> working
in the fields and in the vineyard, supplying food and drink, buying wine,
taking care of the poultry, and carrying corn to the mill.** Besides house-
hold chores, women did craft and retail trades. Istrian statutes and other
sources registered women working as bakers; selling flour, bread, milk,
butter, oil, fruit and vegetables, wine, corn, salt, and linen; keeping taverns;
and fishing. In addition, women were often employed as maids.** The legal
competence of women, especially widows, can also be witnessed by the list
of buyers of fodder, corn, and other products in Novigrad, Brtonigla, and
Tar from 1596.%¢ According to the list, women were buyers, although they
were in the minority. Most of these women were widows, but some married
women are noted as buying corn.’”

According to the sources, women also practiced gynecology and obstet-
rics. One of the regularly represented female occupations in Istria is that
of midwife.”® Midwives had extremely important roles in helping women
through childbirth. When the child’s life was in danger, it was the midwife’s
duty to baptize the child immediately after birth. Midwives were especially
important as witnesses in cases of infanticide, in which they had to inter-
vene and report such cases to the authorities.”® Furthermore, women did
charitable work and took part in caring for the poor, orphans, unmarried
girls, and nuns.®® In a hospital in Barban, for example, there was a female
superintendent (priora) who supposedly lived in the hospital, took care of
the sick, and looked after their clothes.®!
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WOMEN AND WILLS

Istrian statutes prescribed the mode and conditions for making a will. A
woman had to make a will in the presence of her husband and one or two
of her cousins. If any were absent, the commune would send a representa-
tive.%> Wills were made in the presence of five witnesses and a notary, or in
the presence of a judge, four or five witnesses, and a notary.®> The statute
of Motovun also prescribed that if a man or woman wanted to leave some-
thing to his or her children or someone else, it had to be announced publicly
in the square three Sundays earlier to make the legacy valid.** The statute
of Novigrad determined that a woman who was under the authority of her
husband could freely distribute her goods in her will.**

Wives with children would often name their husbands and children as
universal heirs, leaving them most of the goods, which their husbands man-
aged as executor. For example, lagoda, who was the wife (consortis) of
Crixe Cervavcich from Buzet, named her husband and her son, Nicholaus,
as heirs, thereby leaving most of the goods to them. She obliged her son
to be obedient to her husband as a father and to live with him. She named
her husband Crixe the executor of the will. She distributed the rest of the
goods: a part for masses for her soul; a vineyard to the confraternity of St.
Sebastian and Fabian; another vineyard to the church of St. Just in Buzet;
and some clothing to Barbara, widow of Ivan Barba, and to her sisters,
Chaterina and Marina.®® When a testatrix was remarried and had chil-
dren from her first marriage, she would normally specify which goods she
wanted to leave to them. For example, Chaterina, daughter of the deceased
Coruaue, left all her goods to her husband and the children she had with
him, except for a piece of cultivable land and a plow field, which she left
to her daughter from her first marriage. She designated her husband as the
universal heir, manager of her property, and tutor of the children until they
came of age; at the same time, she instructed the children to be obedient to
their father.”

If a widowed testatrix had no children, she would leave much of her
goods to nieces and nephews. That was the case with Lutia, widow of
Mathie Petacz from Buzet, who left most of her goods to her nieces and
nephews, the daughters and sons of her late brother Martinus. She left
one vineyard to be divided, and for her nieces, Eufemia and Ellena, she
bequeathed clothes and bedclothes, as well as ten libras denariis in cash
for marriage, with the condition that they lead honorable and honest lives.
To her nephews she left a plow field to be divided into two equal parts. She
bequeathed a vineyard to Luce Lazarich, the nephew of her late husband.
She named the children of her late brother Martinus—Michael, Luca,
Eufemia, and Ellena—as her universal heirs and stated specifically that all
goods must be divided equally.®®

Husbands would often name their wives as executors of their will, prin-
cipal heirs, and managers of the goods.® If their children were still minors,
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they named their wives as guardians, but this was often done with the
condition that they remain widows. The statutes of Novigrad stated that a
woman who was named the executor of her husband’s will could not man-
age the goods if she remarried, and the same applied to the husband who
remarried.”® In spite of this regulation, many husbands specifically noted in
their wills that their wives could be guardians of the children and use their
goods only while they lived as chaste widows.”

The difficulty of leaving a loving spouse is sometimes evident in prepara-
tions for death. Some men would ask their father, brother, or son to take
care of their wife; there are also cases in which women asked their chil-
dren to care for and be obedient to their father or even stepfather.”> As
mentioned previously, Martin Barnaba stated in his will that his son Iuan
should provide for his stepmother, Maria, Martin’s second wife.” Fathers
often instructed children to be obedient to their mothers; otherwise, they
would be disinherited. This, among other things, shows the men’s trust in
their wives. Thus, on September 16, 1504, Blasius Bobach de Pinguento
left by testament all his real and movable property to his wife, Michaela,
to use as long as she lived, and named her guardian of their sons, Michael,
Thomas, and Ioannes, as well as user and manager of the goods. He told his
sons to be obedient to their mother and live honorably. He made them uni-
versal heirs, specifying that they divide the goods equally or else he would
leave only four soldos paruorum among them, and their mother would be
able to use all the other goods. He named Michaela and a certain Georgius
Sotolich as executors.” A shoemaker named Quirinus from Buzet also left
his goods to his children and named his wife, Eufemia, as heir, as well as
manager of his goods, guardian of the children until they came of age, and
executor of the will. He left forty libras in denariis to his daughters, Ursula
and Gera, so that they could marry properly, but he emphasized that their
mother, Eufemia, should approve of the marriage. If they were married
without her approval, they would not receive the mentioned money.”

Along with their wives, husbands would sometimes name their grown-up
sons as universal heir, executors of the will, and guardians to their minor
children. Gregorius Salchovich de Sregna named his wife, Elena, guardian
of the children and manager of the goods. He told his children to obey their
mother; otherwise, she had the right to disinherit them by giving them only
four soldos and keeping the rest for herself. He stated that, with Elena’s
consent, he wanted his son Georgius to be the main guardian of the goods
and the children. Furthermore, he stated that at the end of her life, Elena
could freely designate her heir.”

Many wills testify that husbands had great concern for their wives.
Thus, Gaspar Laurecich from Buzet bequeathed a large part of his goods
to his wife, Marina, but she was to benefit from them only during her
life and under the condition that she cultivate the vineyards and fields. If
not, he designated that the goods be taken by others who were supposed
to inherit them after her death. Still, if she were not able to cultivate the
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land and the vineyard by herself, he explicitly obliged the others to give
her half of the fruits.”” Although some testators did not expressly ask that
someone take care of their wife, they showed their desire to protect her by
stating precisely what belonged to her. Such was the case of Zuanne Chert
from Brtonigla, who stressed what his second wife, Mare—who was preg-
nant at the time—should receive. Although the Istrian marriage pattern
implies that the living spouse inherit half of the goods of the deceased
spouse, Zuanne made it a point to emphasize what should belong to his
wife. This was probably done to protect her and to secure the property
she was entitled to, as well as to avoid possible conflict between her and
his children from his first marriage. Besides this, Zuanne explicitly stated
that she could use her goods however she saw fit.”®

Some testators designated that their spouses have usufruct of goods and
guardianship of the children without any special conditions. For instance,
in his will of 1498, Marinus de Sovignacho of Buzet left all of his goods,
both immovable and movable (not mentioning what they specifically were),
to his wife, Fumia, who was to be executor. There is no mention of children
in the will.”?

In Istria, women could freely bequeath their goods; however, they could
do so only in the presence of their husband or some other male relative.
This implies both protection for wives as well as concern that they might
make irrational declarations in their will. On the other hand, the wills
previously discussed show that, in general, husbands trusted their wives
and acknowledged their participation in running the household. If married
in the Istrian way, half of the goods automatically belonged to the wives.
Moreover, as we have seen, husbands would often name their wives as
heirs, guardians, and executors. Some husbands did, however, put specific
restrictions on their wives, such as living in widowhood, or named their
grown-up sons or other trustworthy men as executors of the will along
with their wives. Nevertheless, many husbands gave their wives gifts with
no conditions attached. Although women were often considered weaker
and less thoughtful than men, the evidence shows that Istrian husbands
appreciated their wives.®

THE MOTHER AS GUARDIAN OF THE CHILDREN

When a father died, the mother would generally become guardian of the
children and manage the goods until she remarried. Despite assuming this
important role, she could not make decisions about some important mat-
ters without the consent of male cousins.®® This can be witnessed in the
Istrian statutes: Vodnjan and Umag required chastity and widowhood
for mothers as guardians; the statutes of Buje prescribed that the mother
should be guardian unless the father had designated another; the statutes
of Groznjan, Buzet, Piran, and Izola followed both of these provisions,
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while Oprtalj added the rule that the mother could not use the children’s
goods unreasonably.?? According to the statutes of Motovun, the mother
would become guardian of the children after the father’s death with the
specification that she could not decide on the children’s marriages without
the approval of two relatives.®

According to the statute of Novigrad, the mother was guardian as long as
she lived as a chaste widow, and if the father had not specified differently in
the will, she would manage their goods. If the mother was deemed unsuit-
able, the legislators of Novigrad decreed that the potestat (the leading mag-
istrate of the commune) should name another guardian. The mother who
was foreign or who wanted to live outside Novigrad could not take care of
either the children or the property. Furthermore, the mother who remar-
ried after her husband’s death could not decide on her children’s marriages
without the consent of her husband’s relatives.®* There is evidence in the
sources that the regulations of the statute were applied—that is, that moth-
ers became guardians and had control of their deceased husbands’ property.
For example, Zuan Batista Anzelini, a nobleman from Novigrad, declared
in his testament that his wife, Catherina, be guardian and manager, but
only while living chastely as a widow (vidualmente et castamente).®> In a
civil case in 1599 between Martin Spagnal from Tar and Donca Serblina
concerning a land sale, it is evident that after her husband’s death, Donca
became guardian and had usufruct of the land.®¢ In the case of the arranged
kidnapping of a girl named Marica, whose father was deceased, it is clear
that she had her mother’s approval to marry her intended. However, her
uncle was against it, since he wanted her to marry another man.?”

Husbands, therefore, most often named their wives as guardians of their
children and manager of their goods, yet they sometimes also named their
grown-up sons. For example, Simacz de Sansiego named his wife Fumia/
Eufemia to be guardian of her son Paulo. Along with her, he named Geor-
gium, son of said Eufemia, to be Paulo’s guardian as well. The shoemaker
Georg named both his wife, Gera, and his grown-up son, John, as guard-
ians. Martinus Cramar of Buzet named his wife, Iagoda, as guardian and
manager; however, after four years, he changed his will and reallocated his
goods. Once again he named his wife as guardian and beneficial owner, but
this time he added his son Paulus, who had meanwhile come of age.®

When a woman remarried, she lost custody of the children and property.
Mothers would generally have to leave their underage children from their
previous marriage, who would then be in the custody of the first husband’s
relatives.®” This is illustrated by a case from 1595 between Paula, wife of
Biasio Parenzan, and Andrea Fachinetti, who were fighting over the cus-
tody of underage Massimo Busin Pupillo, son of Paula and her late hus-
band, Giacomo Busin. After the death of her first husband, Paula became
Massimo’s guardian. After remarrying, however, her first husband’s rela-
tives denied her the right to be his guardian. It was decided that Andrea
Fachinetti and Anzolo Cucon should be the guardians. The trial mentioned
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the civic statute that the remarried mother loses custody of her children.
Despite the fact that the mother was the one who could best take care of the
child, as stated in the trial, custody was given to the husband’s relatives.”®

The statutes obliged guardians to list the property of underage children
for their protection, and special permits, usually issued by the potestat,
were required to alienate their property.”! The statutes of Novigrad also
prescribed that it was the guardians’ duty to make the inventory within a
month after assuming guardianship.”> When awarding custody, the statutes
did not distinguish between female and male children. Guardians were usu-
ally from the father’s family, perhaps because many mothers remarried.
Although mothers who remarried lost custody, remarried fathers did not. It
sometimes happened that the mother’s family would get custody of the chil-
dren.” However, it is hard to determine the frequency of this, as there are
few examples in the analyzed material.** It was more likely that the adult
brother would become the guardian of his underage sisters and brothers.”

In an economic sense, the Istrian marriage pattern held between equal
partners, and this equality contributed to a better position for women in
relations outside of the marriage as well. A wife could not do business
without her husband’s consent, but a husband could not squander money
or make deals without hers. After her husband’s death, a woman did not
depend on the goodwill of his relatives, nor did she fear eviction. She could
distribute her goods freely by testament, but had to declare it in the pres-
ence of her husband and one or two cousins, with substitutes provided by
the local authorities. In addition, the statutes prescribed that after her hus-
band’s death, the mother became guardian of the children, as long as she
remained a widow. If she remarried, a widow still had the right to her half
of the goods, which belonged to her from the former marriage contracted
in the Istrian fashion. Certain cases show that Istrian women knew their
rights and were ready to fight for them even in court. All of this affected
their personal relations in the marriage as well. The sources, especially the
wills, testify that women not only were legally protected but also earned the
trust and respect of their husbands, who made them guardians and manag-
ers, both with and without the condition of widowhood. The Istrian mar-
riage pattern ensured the well-being of women after their husbands’ death
and allowed them to do business. Although Istria was poor, it appreciated
women’s work and their contributions to the household, putting Istrian
women in a better position than women in Dalmatian communes.
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10 Marriage, Kinship, and Property in
Portuguese Testaments (1649-1650)

Jutta Gisela Sperling

“All marriages in our reign and dominions are concluded according to the
rule of halves, except when other arrangements and contracts have been
made. And if husband and wife were married by pronouncing the words of
present consent—either at the portal of the church, or, with permission of
the parish priest, outside of it—and if the marriage was consummated, they
are joint owners [meeiros] of their estate. ... They are also joint owners,
if they share a household, or if they live in their father’s house, or anybody
else’s, and are publicly recognized as spouses . . . if they cannot prove hav-
ing expressed the words of present consent.”?

Such was the definition of Portuguese marriage according to the Ordena-
¢oes Filipinas (Ordinances of Philip), a compilation of law published under
Spanish rule in 1595 and reconfirmed half a century later by Dom Jodo
IV (1640-1656); it would remain valid well into the nineteenth century.
The Ordenacoes Filipinas were based on former compilations of Portu-
guese royal legislation dating back to the thirteenth century. Dom Manuel
(1469-1521) had sought to abolish informal or “clandestine” marriages in
his Ordenacgoes (1514), but Philip T reinstituted the medieval definition of
marriage as a de facto partnership characterized by property sharing.? By
stressing joint ownership as both the result and the defining feature of a
marital relationship, and by actively disregarding the new marriage rules of
the Council of Trent (1545-1563)—which declared clandestine marriages
invalid and required in-church celebration—Portuguese marriage practices
retained their earlier private, egalitarian, and profoundly secular charac-
ter throughout the early modern period.> Acknowledging that aristocrats
preferred the Roman style separation of goods, the Ordenacdes Filipinas
legitimized marriages by dowry and arras (the husband’s countergift), but
not without mentioning that such unions were against the custom and laws
of the reign (tit. 47).

In other European countries, marriage practices were much more tightly
controlled and gender inflected. The construction of what Sarah Hanley
termed the “family-state-law-compact” in sixteenth- and seventeenth-cen-
tury France not only implied the widespread adoption of primogeniture
but also required the prosecution of all premarital intercourse as rape and
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imposed limitations on widows planning to remarry.* In central and north-
ern Italy, medieval statutory law had prohibited elopements since the thir-
teenth century. In addition, it had fostered daughters’ dependence on their
fathers for access to a dowry, and widows’ dependence on their in-laws or
the courts for retrieving it.> Only in early modern Spain did marriage and
inheritance rules remain as flexible as the ones in Portugal, even though
sexual mores were increasingly being policed by the Inquisition.

With respect to civil law, Portuguese gender relations thus appear to
have been exceptionally well balanced. In their introduction to “Women in
the Lusophone World in the Middle Ages and the Early Modern Period,”
Darlene Abreu-Ferreira and Ivana Elbl suggest that the fairly strong posi-
tion of Portuguese women deviated considerably from that of women in
northern Europe, notably England.” While a comparison with England
yields interesting insights into the role of gender in different slave-own-
ing, colonial societies of the Atlantic—as has been shown by Muriel Naz-
zari®*—my essay compares women’s property rights and kinship relations
in Portugal with those in other Mediterranean regions, notably central and
northern Italy. Portugal and Italy were commensurate with each other due
to their shared legacy of Roman law and subsequent Germanic influences
(Visigothic and Lombardian, respectively), even though the two countries’
legal systems started to diverge drastically in the medieval period. Portu-
gal’s explicit rejection of the Roman tradition of dowry exchange for com-
moners, coupled with the monarchy’s immediate support of the Catholic
definition of marriage as based on consent alone, stood in stark contrast to
medieval Italian lawmakers’ strictly secular and patrilineal revision of the
ius commune in matters of family formation.” Both the church and Portu-
gal’s monarchs Dom Afonso 1T (1185-1223) and Dom Afonso IIT (1210-
1279) insisted on the voluntary and private character of marriage, while
Italian communes anchored marriage firmly within a system of agnatic
inheritance, which eliminated a daughter’s religious right and duty to freely
choose her partner.!?

While dowry exchange and disinheritance laws had since Roman times
conditioned a daughter’s property rights—she got a share of her father’s
patrimony only insofar as she agreed to an arranged marriage—Italian
medieval communes effectively reduced her inheritance rights. By introduc-
ing the concept of exclusio propter dotem (the exclusion from inheritance
rights after and because of the receipt of a dowry), Italian statutory laws
uncoupled the dowry from a daughter’s right to her legittima (each child’s
equal share to his or her father’s inheritance), thus abolishing the principle
of equal inheritance affirmed in the Codex Justinianus (529). In the late
seventeenth century, Cardinal Giambattista de Luca, an influential member
of the papacy’s Supreme Court (Rota), defended the statutory exclusion
of daughters from equal inheritance as a proper Italian response to the
egalitarian bent of Justinian’s reform project—in his eyes an effeminate ori-
ental distortion of an authentically patriarchal Roman legal tradition.!! In
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Portugal, by contrast, the ancient Roman provision that a married daughter
could demand a recalculation of her legitiina upon her father’s death by
bringing her dowry back a colagdo (to be recollected and redistributed) was
never abolished (tit. 97).12

In reconfirming medieval Portuguese kings’ marriage regulations,'® the
Ordenacées Filipinas (1595) presented the spouses’ rights to each other’s
properties as mutual and symmetrical in all marriages among meeiros (lit-
erally “halfies,” i.e., those who own halves); they also acknowledged that
marriages could be contracted on the basis of dowry exchange, whereby
the groom’s gift to the bride (arras) was limited to one-third of the dowry
amount (tit. 47). The text then specified how wives’ properties were to be
protected within an existing marriage: sales contracts were invalid without
the wife’s signature or explicit permission (tit. 48); all donations to a hus-
band’s concubine could be revoked (tit. 56). A widow would automatically
become the head of the household, and all of her husband’s properties, with
the exception of privately entailed estates (morgadios) and royal grants,
belonged to her if the marriage was concluded according to the “rule of
halves” (carta da metade) (tit. 95). The husband’s children, including those
from a prior marriage, would receive their shares (legitimas) out of the
widow’s hands (tit. 96).

While the spouses’ joint ownership of assets directly contradicted the
Roman, lineage-conscious separation of goods that dowry-exchange facili-
tated,' the commitment to protecting children’s inheritance rights against
neglectful, abusive parents found its analogy in the ius commune, even if
the freedom to testate—another maxim in Roman law—seems to have been
greatly reduced in the process of guaranteeing all children equal access to
their parents’ patrimonies. As in Islamic law, strict succession rules influ-
enced testamentary practice.'” Portuguese law mandated that two-thirds of
each parent’s property was to be equally divided among all children, with
only one-third to be freely willed away (tit. 96)—the latter an interesting
analogy to the Qur’an. This legal provision did not in all cases apply to aris-
tocrats, whose dotal marriages led to more lineage-conscious inheritance
patterns. Members of the nobility could expect to receive their legitima,
i.e., a fixed portion of their father’s estate, but had to obey the rule of pri-
mogeniture in the transfer of morgadios, which were private but royally
protected entailments of core lineage properties and family chapels.'® This
strategy of partial disinheritance in favor of a preferred heir found its prece-
dent in Maliki family endowments common in Muslim Iberia and Maghreb
since the tenth century, and loosely corresponds to Roman testamentary
practice aimed above all at naming a universal heir.!”

A similarly flexible approach to the legacy of Roman civil law can be
detected in Portugal’s laws regarding disinheritance. As the Codex Justini-
anus (529) and its many medieval Italian commentators stated, any rea-
sons for the testamentary exclusion of a child needed to be clearly stated,'®
a provision echoed in the Ordenacées Filipinas. Legitimate causes for
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disinheritance ranged from attempted murder to charges of incest, witch-
craft, heresy, and defamation (tit. 88)." Always keen on observing gender
symmetry, a son’s sexual relationship with his father’s spouse as well as a
daughter’s involvement with her mother’s husband were given as examples
of incestuous acts warranting disinheritance.

Just as the rights of spouses to each other’s properties were defined as
mutual and symmetrical in marriages based on joint ownership, so were
the inheritance rights of parents and children (tit. 91)—an unheard-of nov-
elty from the point of view of Roman law. Portugal’s explicit protection of
the inheritance rights of mothers stood in open contrast to Italian statutory
law and the ancient tradition.?’ If a person died childless, both parents
qualified as “forced heirs”—to the detriment of siblings (tit. 90)—just as
children were mandatory successors to a father’s or mother’s estate (tit.
88). And just as parents could choose to disinherit a child under certain
circumstances—for example, when the child neglected to care for his or her
old and infirm parents—children could exclude their parents on the basis of
the same criteria (tit. 89). These included a daughter’s right to disinherit her
mother if she committed incest with her husband. Court cases suggest that
such affairs between mothers- and sons-in-law were not entirely uncom-
mon in late medieval Portugal.?!

Another deviation from both ancient and contemporary Italian disinheri-
tance laws can be found in a clause that granted sexually active daughters
an exemption from automatic disinheritance. As the Ordenacéoes Filipinas
stated, any girl’s premarital intercourse before the age of twenty-five resulted
in automatic disinheritance (tit. 88) unless her elopement led to an upwardly
mobile marriage; in this case, the retroactive consent of her parents was
assumed. Also, if the sexually active daughter was an only child, her parents
could choose not to disinherit her. Less forgiving rules for the disinheritance
of daughters were characteristic of ancient Roman law, the Lex Visigotho-
rum (653)?%, and Italian statutory law; the loopholes in favor of “unruly”
daughters in the Ordenacdes Filipinas point to a lack of consensus on this
point. In fact, three centuries earlier, Dom Afonso II (1185-1223) broke with
all preceding legislation in this matter—Roman as well as Visigothic—by
pronouncing a daughter’s right to her inheritance incontestable:

If a young, marriageable woman, who is in the power of her parents
etc., wishes to marry without the consent of her guardians somebody
who is not their enemy, or who did not do anything dishonorable, her
parents cannot for that reason disinherit her. Even if her future hus-
band did something to dishonor the family of her father or mother,
the daughter cannot be disinherited. Also, if a widow wishes not to
remarry, and squanders her goods with somebody else against the
wishes of her father or other relatives, she cannot be disinherited. If
any woman or man marries someone else than their fiancés, they can-
not be punished, and their marriage is valid.?
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Despite the fact that later kings sought to undo Afonso II’s proto-feminist
proclamations in favor of women’s sexual freedom, the de facto nature of
marriage and the constructions of marital property relationships as sym-
metrical were never contested.>* The lack of clear ritual and public mark-
ers celebrating the onset of marriage led to fuzzy boundaries surrounding
the question of “legitimate” descent. For one, the fine Roman distinction
between “natural” and “legitimate” children was collapsed in Portuguese
law, as all children born of a woman whom the father could theoretically
have married—Dbecause both partners were single, had not professed any
holy vows, and were not related to each other in the fourth degree—were
assumed to be born within wedlock for all legal purposes (tit. 92). This
included any children a man might have had with his slave. Such “natural”
children had a right to their legitima, and could also be instituted as uni-
versal heirs if no legitimate siblings existed. Only the natural children of
cavalleiros (noblemen) could not automatically lay claim to an inheritance;
in an intestate succession, they would receive nothing. Their aristocratic
father could, however, choose to testate and bequeath to them either his
terca (his free third) or, if he did not have any legitimate forced heirs, his
entire estate. Such liberal provisions concerning the inheritance rights of
illegitimate children proved dangerous to maintain in the colonial situa-
tion, which is why, in 1551, Charles V explicitly prohibited Spanish con-
quistadors from bequeathing their encomiendas to mixed-race offspring
in Peru and elsewhere.?’ “Spurious” children (those whose fathers were
unknown) as well as children “born of damned coitus” (i.e., children of
clerics, adulterers, and persons related to each other) could only lay claim
to their mothers’ estate (tit. 93) because in those cases, no marriage-like
partnership could be assumed to have existed. However, a royal privilege
could retroactively confer legitimate status in inheritance rights, even to
children of clerics. Among the chancellery acts of Dom Jodo I (1385-1433),
68.5 percent of all royal grants consisted of legitimizations, of which two-
thirds were awarded to sons and daughters of clerics.?¢

The topic of illegitimate children’s inheritance rights—especially among
the nobility—was of great interest to Jodao Carvalho, professor of jurispru-
dence at Coimbra University and author of Novus et Methodicus Tractatus
de una et altera quarta deducenda, vel non Legitima, Falcidia, et Tre-
bellianica . . . (first ed. 1631; Lyon 1677). Discussing the ramifications of
illegitimate children’s inheritance rights for the maintenance of aristocratic
lineages in an age when the purity of blood had become a quintessential
marker of nobility, he declared the Ordenacées Filipinas to be expanding
on the ius commune, which granted “natural” children not quite two-thirds
but up to one-sixth of their aristocratic fathers’ patrimonies. Supporting a
rather open definition of nobility, he even proclaimed persons of Jewish
ancestry in the maternal line to be capable of nobility (I, §229). Juxta-
posing the opinions of Italian legal commentators to royal legislation in
matters of gender, he pointed to the unique fact that in Portugal, persons
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could trace their noble name, heraldic sign, honors, and titles ex sanguine
materno (I, §235). Carvalho then discusses the next logical question: Can
a woman’s “natural” children lay claim to her nobility and title? Admitting
that this would be a “hateful” supposition from the point of view of Roman
law, he confirms the legality of this possibility according to the Ordena-
¢oes Filipinas (I, §246). This position leads him to discuss whether spurios
(spurious children) might also trace their nobility through their mother—a
question he answers negatively, because an “ignominious birth” in his eyes
contradicts the very principle of “noble” filiation. He mentions, though,
that spurios could be elevated to the rank of nobility per royal privilege (I,
§250), and that they enjoyed the ius cognationis—that is, inheritance rights
on their mother’s side (I, §252). Carvalho then engages in a wider debate
concerning the consequences of a mother’s “luxurious” lifestyle, pointing
out that some Italian glossators to Roman law considered it impossible for
a noblewoman’s illegitimate offspring to inherit from her. The majority,
however, followed Bartolo da Sassoferrato’s (1314-1357) opinion that nat-
ural children should succeed only to their mother; in addition, illegitimate
children’s claims to their father’s patrimonies were seen as contradictory to
the principles of Roman law, which, after all, were based on the concept of
agnatic devolution (I, §§483, 487).

The legal situation of all varieties of illegitimate offspring, be they
natural, spurious, or born of damned coitus, was much more restricted
in Renaissance Italy—hub of Roman jurisprudence since the eleventh
century—than in early modern Portugal. As Thomas Kuehn has shown,
many legal commentators doubted that a retroactive legitimization could
ever fully eliminate the stain of a person’s illegitimate birth; in the eyes of
Angelo degli Ubaldi, a person’s illegitimate non—uterine half sibling did not
count as a blood relative.?” In Portugal, all natural children would automat-
ically inherit their legitimate shares of both parents’ estates, but in Italy, a
retroactive dowry exchange was required for any appeal to legitimization.?®
Furthermore, all the legitimization cases Kuehn discusses benefited sons,
while one-third of Dom Jodo I’s legitimizations went to daughters born
of damned coitus. Finally, because in Italy women possessed less to begin
with, an illegitimate child’s maternal inheritance was in most cases insig-
nificant, in contrast to Portugal, where mothers could confer noble titles to
their out-of-wedlock children.

My sample of fifty testaments from Lisbon (1649-1650)% illustrates some
of the distinguishing features of Portuguese family law: joint ownership
among spouses, rigid but egalitarian succession laws, and the acceptance of
informal domestic partnerships. Most research on Portuguese testaments
has so far focused on patterns of pious donations, with the exception of
Amandio Jorge Morais Barros’s recent study on women’s fifty-four testa-
ments from sixteenth-century Porto.3® In his article, Barros argues that
while women in sixteenth-century northern Europe suffered a “progres-
sive marginalization,” women in Porto were “protagonists” of economic
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development. He points out that married women drew up contracts almost
as frequently as widows did (395 and 470, respectively), but gives no com-
parative data for male testators or notarial agents.>!

My sample of testaments from Lisbon does not contain evidence of women
engaged in long-distance trade, as does Barros’s, but it does show women as
prominent landowners, who could afford to give away large amounts of cash
and other revenues to relatives, friends, confraternities, and the church. Of
these testaments, thirty were written by men, seventeen by women, and three
by married couples jointly. This ratio deviates from the occasionally higher
percentage of women testators in Italy. For twelfth- and thirteenth-century
Genoa, Steven Epstein has found a ratio of 50 percent, a figure corroborated
by Linda Guzzetti for fourteenth-century Venice (55%).32 In early modern
Siena, women testators ranked between one-third (1450-1600) and close to
a half (1600-1700)—ratios comparable to those in other Tuscan cities.* In
fourteenth-century Koln, the percentage was similarly high (52.5%), while in
most other German cities, it lay well below one-third.*

Historians continue to debate whether high or low rates of female testa-
ments are an indicator of relatively generous or restricted property rights
among women. In Renaissance Florence, the scarcity of women’s testa-
ments seems to reflect the fact that they had little personal property to
begin with; intestate succession laws ruled that wives’ dowries would fall
to their husbands, a principle few women dared to abrogate.’ In Renais-
sance Venice, however, most testaments were written by women, a fact that
Stanley Chojnacki interpreted as a clear sign of the beneficial effects of the
dowry system in granting women individual property rights.3¢ By contrast,
Isabelle Chabot has argued that women in Renaissance Venice testated
so frequently—often before giving birth—because their husbands wanted
them to condition their bequests to daughters as dowries; also, women
were pressured to contribute to their daughters’ dowries, thus accelerating
the spiral of dowry inflation.?” In Chabot’s opinion, maternal properties,
which according to intestate succession laws would have passed to daugh-
ters and sons equally as unconditioned properties, were channeled toward
sons-in-law as dowries. Clear indications of fourteenth-century Venetian
husbands’ influence—sometimes violent and illegal—on their wives’ testa-
mentary choices have been documented by Linda Guzzetti.’

Portuguese testamentary practices are not commensurable with ITtalian
ones because of the unequivocal rule that all children inherit two-thirds of
their parents’ properties at equal shares. This meant that most parents did
not testate, least of all mothers. Fathers were more likely to testate in order
to institute their wives as universal heirs. While the Ordenacoes Filipinas
states that widows would automatically become heads of household (tit.
95), it also contains the contradictory law that wives would not inherit
their husbands’ properties in the presence of agnatic relatives up to the
tenth degree, as was the rule in Roman civil law. This provision did not
correspond to Portuguese testamentary practice.
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Among my testators from Lisbon, most men were married (78 %), while
most women were widowed (53%), not counting the three couples filing
jointly. Only 28 percent of all testators had children, and 22 percent were
single. An additional 10 percent had parents as forced heirs. Only a minor-
ity of married men (4% or 17% of those filing separately) did not institute
their wives as universal heirs: one husband preferred his son and daughter;
one his mother; one his confraternity; and one his son, a cleric.’® Thus,
Portuguese testaments mainly contain information about childless mar-
ried men, widows, and single women. Three-quarters of all testators were
chiefly concerned with choosing an heir in the absence of any surviving
children, while those who had offspring wanted to “discharge their con-
science” by listing creditors and making a host of well-differentiated pious
donations on the occasion of their burial.

Of course, the fairly low rate of women’s testaments needs to be
explained. Why would women, whose property rights were comparable
to those of men, choose to testate less often? On the one hand, the data
indicate that childless widows cared less about appointing universal heirs—
their spouses having predeceased them—than childless married men, leav-
ing the remainder of the couple’s estate to “the nearest surviving relatives”
indiscriminately, as stated by the law (tit. 96). On the other hand, the rare
presence of mothers in Portuguese testaments suggests that more women
than men relied on intestate succession rules to devolve property to their
children. Also, men without legitimate offspring who had out-of-wedlock
children they never acknowledged might have been more likely to testate
than single mothers. The assumption of widespread single motherhood and
the poverty that came with it would also explain the urgency of debates
surrounding spurious offspring. As research on foundling homes suggests,
illegitimacy rates were very high.*°

Apart from the fact that mothers and childless wives testated less often
than fathers and childless husbands, women’s testamentary practices were
comparable to men’s in all other regards: they were as eager to orchestrate
their funerals, had just as many debts to settle, and displayed a similar pref-
erence for nieces as men did for nephews in the absence of children.

Italian testaments, by contrast, focus on parents’ differentiated, gender-
inflected choices concerning the devolution of their properties to their chil-
dren and also testify to weak property relations between spouses. Steven
Epstein has shown that in medieval Genoa (1150-1250), only 40 percent of
all testators were childless; among those testators who did list offspring, 91
percent chose their children as universal heirs, with daughters being under-
represented.*! Only 50 percent of all married men in medieval Genoa chose
their wives as heirs, a ratio that decreased even further in later centuries in
other Ttalian cities. In early fourteenth-century Venice, 25 percent or less of
all married men appointed their wives as donna et domina under the condi-
tion that she not remarry—a rate that declined toward the end of the century.
A reversal of this trend has been observed only for seventeenth-century Siena:
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both Samuel Kline Cohn Jr. and Gianna Lumia have shown that between
1600 and 1700, 50-60 percent of all married men appointed their wives as
universal heirs, as opposed to one-third between 1450 and 1600.** Cohn also
states that in the seventeenth century, joint testaments of spouses became
slightly more common in Siena, where some women even chose to break with
the agnatic principle enshrined in intestate succession law.

A model testament from the point of view of Portuguese joint properties
and equal inheritance is that of Anrique Grande, who appointed his “legiti-
mate” wife, Maria de Pavia, as his universal heir and executor, granting
her his half of their common goods as well as his terca (free third), and
confirmed his children’s rights to their legitima. He also instituted his wife
as their guardian and tutor. Since he did not leave any pious bequests or
separate legacies from his terca, his testament seems redundant in its exact
application of intestate succession laws, had it not been for his listing of
creditors.® In addition, Sebastido Domingues and Maria Alvarez, a couple
filing jointly, left all of their possessions to their six children at equal shares.
In addition to a few minor pious bequests, the testament also enumerates
the couple’s many debts, the settlement of which might have been the main
reason for drawing up the will.**

Manuel Ioao de Navais’s testament shows that even in partnerships con-
tracted by dowry and arras, joint ownership was established for properties
acquired during the marriage: Manuel left his wife his half of a carpenter’s
workshop, which he bought during their marriage, “for her maintenance,”
but named his confraternity, the Irmandade de Nosa Senhora das Angus-
tias, as his sole universal heir and executor in the absence of any children.
Despite the fact that he did care for his wife, as shown by his leaving her the
usufruct of the houses they lived in in addition to all the furniture it con-
tained and some precious objects, it also seems that his main commitment
was to the three confraternities of which he was a member. Compared with
a paltry legacy to his sister’s daughter (he left his niece some bedroom fur-
niture for her wedding and forgave his sister eight thousand reis in debts),
his funeral plans were elaborate and costly, amounting to the thirty thou-
sand reis he was owed by Ioao Alves Tanoeiro.*

Dom Ioao Afonso de Albuquerque, member of the high aristocracy and
Knight of the Order of Christ, left significant properties to his second wife,
Dona Violante de Tavora. Not mentioning that he had married her by
dowry and arras, the marriage might well have been a de facto partnership,
which would explain why he amended the succession rules for his morga-
dio in her favor. On October 6, 1649, he appointed her universal heir and
coexecutor (together with his cousin and brother); he also left sizable lega-
cies to three female friends for their marriages and to a remote male rela-
tive, Francesco Luis, nephew of his cousin Ioao de Bairos Castelo Branco
(for a total of two hundred thousand reis). Childless, he instituted Antonio
de Albuquerque as heir of his entailment, and spent two hundred cruzados
(eighty thousand reis) for the publication of a lawsuit he was engaged in
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against the Countess of Sobugal. Two weeks later, however, he declared
in a codicil that “because his wife . . . [was] so very poor,” he wished to
bequeath her his royal pension of forty thousand reis, which he earned for
his services as son of the great Afonso de Albuquerque, “so that she can
eat.” Only after her death was this pension to become part of the morgadio
that he had left to Antonio de Albuquerque, to which he added a few more
complicating conditions: his heirs would forfeit the morgadio not only by
committing an act of lese majesté or intermarrying with castes of “Jews,
Moors, Mulattos, and Gentiles,” but also by marrying any descendants of
Paolo Baveto or Dom lorge Manuel.*

Another marriage contracted according to the rule of halves among
wealthy aristocrats can be traced in Dona Felisia Anna de Faria’s testa-
ment. Appointing both her husband, Grigorio Mendes da Silva, and her
daughter, Dona Maria, as universal heirs at equal shares, she specified: “I
leave half of the remainder of my royal pension as payment of my half to my
husband . . . which he can enjoy during his lifetime, and which will go to
my daughter after his death.” In addition, her clothes and jewels were des-
tined for her daughter, but not without letting her husband take first pick.
She also left considerable legacies to the church, chiefly for the construction
of her burial chapel, and bequests to three nieces amounting to over six
hundred thousand reis.*’

Evidence of informal domestic partnerships can be found in two testa-
ments from my sample. Luis de Medanha, for example—a childless, wealthy
landowner of possibly noble descent—named Dona Isabel de Sousa as his
universal heir and executor “for the gratitude he owed her.” He left her
in charge of organizing the 120 masses for the dead he wanted to be sung
for him as well as for his predeceased parents and brothers, in addition
to spending two thousand reis in masses “for a certain person to whom I
am indebted.” The care for a deceased person’s soul was usually the task
of a widow, Dona Isabel knew the identity of the unnamed person whose
masses he paid for, and the registrar entitled the testament as if they were
a couple filing jointly—all clues that Dona Isabel might have been Luis de
Medanha’s partner in life.*s

More explicit was P.e Bertolameu U.te, a wealthy wine merchant.
Acknowledging “[I have no] forced heir to whom I owe anything except
Tusta Freire, whom I owe so much [gratitude] for many legal reasons, and
because she served me well throughout my entire life in all my illnesses and
needs” (a phrase usually reserved for spouses), he left her his lands, urban
real estate, and wine cellar with all of its vats, in addition to his fur coats
and other clothes. He also hoped that “my heiress and executor will take
care of my soul as I would for hers.”*

Evidence of illegitimate heirs cannot be found in my sample—only a
veiled reference regarding the son of a domestic in the testament of Domin-
gos Correa, Knight of the Order of Christ and former colonial administra-
tor in Rio de Janeiro. Even before appointing his children as his universal
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heirs, he gave detailed orders concerning the young son of his servant Anna
Antunes, to whom he left an annual twelve thousand reis for him to be
raised and prepared for his future career as a priest. Was this contribution
to a religious vocation supposed to alleviate a guilty conscience? All of
Correa’s additional provisions regarded women: his daughter was to receive
her share only insofar as she would marry and have children; his “beloved
wife,” Dona Britis, was to become the guardian and tutor of their son and
daughter, as well as of her son from a previous relationship; should she die,
her own mother was to take care of their offspring. Another servant, Ana
Nunes, who took care of him in his illness, was to be assisted in her passage
to Rio de Janeiro; his black slave, Juliana, and her son were to accompany
Ana on the journey. His wife was not named as executor; this task fell to a
certain Doctor Ioao del Gado, who probably had more influence in bring-
ing Correa’s various litigations to a positive end. In order for these suits to
be settled, however, he gave full power of attorney to his wife.

Distrust between spouses can be found in my sample as well. Maria
Andpre, for example, left nothing to her husband, Romao Francesco—not
even a token dress. Everything went to her brother, Miguel Gongalez, in
addition to a few legacies to confraternities, friends, other relatives, and
slaves.’® Bernardo Caldeira da Silva, married on the island of Madeira and
childless, did not leave anything to his wife but appointed his mother as
his universal heir and executor “of all goods that he owned and would
acquire . . . since she [was] . . . his legitimate mother, and did many good
things for him, as he did for her.”s!

Other disinheritance strategies were aimed at parents and in-laws. Royal
architect Diogo Vas and his wife, Maria em Grasia—a childless couple filing
jointly—specified that Maria’s mother should not be allowed to claim her
legal share, since she still owed them 450,000 reis. Maria left her entire terca
to her husband.*? Brites de Faria, wife of Balthezar Perreira, named her hus-
band as universal heir and coexecutor “with the condition that if at the time
of the death of my husband . . . his father should still be alive, my half should
under no circumstance go to his father.” As her husband left his half to his
brothers after her death, so should her half go to Francesco da Costa.>

Lionor da Costa’s testament, which went through two revisions, gives
insight into how women’s properties became entailed as morgadios—that
is, lineage properties destined for firstborn sons and other male agnatic
relatives only. Ironically, it was often women who entailed their properties
for the use of men.** Lionor, the childless widow of Manuel Moreno de
Chavez, created an entailed estate for her nephew Luis Dias Franco, though
not without bequeathing considerable portions in cash to many other male
and female relatives, friends, and servants. Among others, she left eighty
thousand reis each as spiritual dowries for the two daughters of her cousin
Maria da Costa, in addition to the two daughters of her slave Ioana, whom
she “manumitted” so that they could become the servants of the two pro-
spective nuns in the Convent of Our Lady of the Rosary.*
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Another testament in which the bequest of lineage properties to males
was counterbalanced—however symbolically—by minor legacies to female
recipients is that of Manuel Alves de Castro. In 16435, the year in which
he drafted his last will, he proudly declared himself to be eighty-one years
old; he would live on for another five years. His wife of forty-eight years,
Francesca Carlos, was co-heir of his huge estate, to be shared with their son
Nuno Dias de Castro. Other surviving children included Francesco Carlos
and Ferndo Dias de Castro, who had received dowries consisting of landed
properties and ten thousand cruzados each. The custom of giving sons
rather than daughters dowries upon marriage goes back to Visigothic law>®
and shows that in Portugal, the legal institutions of dote and legitima could
be interchangeable. Explaining to his principal heir how his brothers” dow-
ries were paid from real estate in Lisbon that he and his wife “improved,”
Manuel Alves de Castro also mentions his family’s wide-ranging business
interests in Brazil and lists creditors and debtors. In addition to sizable lega-
cies to various churches and confraternities (among others, for five hundred
masses to be sung in his private chapel), he left small pensions of 2,500 reis
to both of his nieces.*”

Nieces figured prominently in a host of other testaments, especially
those drawn up by women. Of thirteen testators who left legacies to nieces,
seven were women (i.e., 41% of all women’s testaments contained bequests
to nieces, as opposed to 20% of men’s testaments). Nephews inherited
from women much less often: eight of nine bequests to nephews were made
by male testators. Women’s legacies to nieces were often part of a wider
strategy to foster ties between women. Maria de Siqueira, for example—
a single woman without forced heirs—left ten thousand reis to her niece
Mariana de Siqueira, plus annual revenues in wheat from four alqueires
(approximately twenty hectares of land), a chest from India, a dress, a skirt,
a coat, and various other items of clothing and accessories (vestido de cata-
sol, arqua emcourada, dois meios traviseiros, lansol de cobriracama e ou
tropiqueno). Maria and Mariana might have been members of the same lay
religious confraternity; the testator calls her niece comadre and afilbada
(affiliated). She also left four thousand reis and a bed to her sister Ambrosia
de Siqueira; another niece, Ana de Fig.do, was supposed to receive cer-
tain objects (alambres a lamina) in addition to a precious coat (manteo de
cochonilba) and the money Ana’s father owed her. A third niece, Maria
Francesca, received “the little [money?] bag that was inside the chest from
India.” A desk (escritorinho), a capinhal?], and wheat from twelve alqueires
(approximately sixty hectares) went to a certain Senhora Maria de Siqueira.
Domingas Ribeira was to receive an old suit (fato) of hers. There was no
universal heir; the executor was P.e Ioao Nunes da Silva.’® Instead of
spreading her possessions far and wide among a host of female friends and
relatives, Ines de Oliur.a, childless widow of P.o Afonso de Surar de Santa-
rem, gave her entire estate to her niece: “Not having surviving children or
forced heirs, I institute as my universal heir my niece Dona Anna Maria,
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legitimate daughter of my brother Ioao Serao Moreno and his wife Dona
Irma de Sousa so that she may inherit my properties . . . because of my love
for her ... and for my brother.” Other than that, Ines left money for five
hundred masses—an extraordinary bequest worthy of a noblewoman—
and a small legacy to a male cousin.”

In Portugal, women’s—as well as men’s—property rights were embedded
in a concept of ownership characterized by a relative lack of individual choice
with respect to succession, especially when compared with Italian testamen-
tary practice. While Italian testaments routinely referred to women’s dowries
and the ways in which women disposed of them, Portuguese daughters and
widows (as well as sons and widowers) inherited automatically. In return,
they were expected to pass on their properties in the same indiscriminate
manner in which they had received them. Only if they lacked forced heirs
or were capable of establishing morgadios as a sign of their nobility could
women make distinct bequests, of which my sample of testaments from
seventeenth-century Lisbon gives ample evidence. It also shows how wives
would be routinely named as their husbands’ universal heirs and executors.

In the early modern period, equal inheritance was rare in Italy, but evi-
dence to this effect can be detected beginning in the seventeenth century.
Erminia Bellanti, a Sienese noblewoman, was among the first testators
in her city to deviate from the male-inflected, lineage-conscious inheri-
tance practices that for centuries had remained uncontested: she made the
extraordinary request that her eight sons and daughters inherit her estate
at equal shares.®® While Bellanti might not have known that equal inheri-
tance was widely practiced in Portugal, Sarah Kirkham Chapone, an eigh-
teenth-century British feminist, openly praised the Portuguese principle of
joint ownership among spouses, juxtaposing it to the English concept of
coverture: “a [Portuguese] Wife . . . if she brought never a Farthing [into
marriage], has [the] Power to dispose of half her Husband’s Estate by Will;
whereas a Woman by our Laws alienates all her own Property so entirely
by Marriage, that if she brought an hundred thousand Pounds in Money,
she cannot bequeath one single Penny.”®! In her polemic against English
marriage laws, the traditional Portuguese preference for undifferentiated
and reciprocal devolution emerges as uniquely progressive.
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11 Women, Family, and Property in
Early Modern Venice

Anna Bellavitis

The roles of family members, their rights and duties, and how they can
demand and claim those rights are structured and organized by law. In
medieval and early modern Europe, these laws gave different property
rights to men and women, and people knew them and used them for their
own purposes. In the following paragraphs, I will analyze the laws on intes-
tate succession, the restitution of dowry to widows, and the attribution
of guardians to children based on sentences pronounced by judges in the
everyday exercise of their functions rather than on unique or exceptional
judiciary cases. In these cases, the intervention of a judge was required due
to either the absence of a last will (i.e., intestate succession) or the absence of
instructions in a father’s or husband’s last will concerning a child’s guard-
ian or a wife’s dowry. As I will demonstrate in the final paragraph of this
chapter, common people were equipped with much knowledge of laws on
succession and inheritance.

LAWS ON INHERITANCE AND DOWRY

In 1242, when Doge Jacopo Tiepolo promulgated his Statuti (statutes), Ven-
ice was a mercantile republic founded on family companies, where fathers,
sons, and brothers gathered in the fraterna, working together.! Some of
these families were gaining dominance in the city and the republic and, in
the last years of the thirteenth century, started the reformation of the politi-
cal elite known as the “closing” of the Great Council in 1297.2 The prom-
ulgation of Jacopo Tiepolo’s statutes was part of this process and expressed
the intention to be free of the influence of another group of elites—the
university jurists.’ The political elite in Venice—the patriciate—not only
made the law but enforced it; lawyers and judges were patricians who did
not need a university degree. The prologue to the statutes acknowledged as
legal sources only “similarities” between cases and judges’ decisions, delib-
erately omitting Roman law. # In fact, Roman law was the basis for urban
statutes in Venice, as everywhere else in Italy, and because of its links to the
Byzantine Empire, Venice’s statutes were sometimes much more faithful to
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the Roman tradition than those of other Italian cities more influenced by
Germanic law.*

Reading the thirteenth-century Venetian statutes, one gets the impres-
sion that the right to both inherit and leave an inheritance were male rights.®
Almost all the chapters on intestate succession dealt with fathers and sons,
and only a few paragraphs gave women rights to leave or receive an inheri-
tance. When a father died, his sons inherited his immovable property, and
his unmarried daughters, his movables; if he had only daughters, his inheri-
tance was shared among them. When a mother died, all her children, male
and female, shared her goods equally, both movable and immovable. If a
man or a woman died without children, his or her estate was shared equally
among the male relatives. Women’s rights to inheritance always came after
men’s rights: when a man and a woman were related to an intestate in the
same degree of kinship, the man inherited the immovable property and the
woman inherited the movable goods; when a woman preceded a man by
one degree of kinship, they shared the inheritance equally.”

Despite the possible impression of male chauvinism, Venetian statutes
actually held women’s property rights in higher regard than did many other
Italian urban statutes. For example, in Genoa, Florence, Pisa, and Arezzo,
girls never inherited from their mothers, and in Arezzo, Pistoia, and Flor-
ence, they did not inherit from their grandmothers, either.® The distinction
between movable and immovable goods is also relevant, not only because
in medieval Venice’s mercantile economy, wealth consisted more of mov-
able (cash and merchandise) than immovable goods (land or houses), but
also because movable and immovable goods do not have the same mean-
ing that they do today. In Venice, as in medieval Flanders and Normandy,
what we consider today to be movable, such as cows or cereal, could be
considered immovable; likewise, some kinds of real estate could be con-
sidered movable.” In Venice, as we shall see, land on the terraferma—that
is, outside the city—could be considered movable, which is an amusing
paradox, as terraferma means “immobile land.” Houses and palaces in
the city center, surrounded by canals and the lagoon, were, on the other
hand, considered immovable.!® In fact, real estate outside Venice was mov-
able because it could be inherited by women, and real estate in town was
immovable because it could not be given to women. The reality, however,
is that women did inherit immovable goods—houses and land right in the
city. The paragraph of the Statuti explaining that women could inherit
immovable goods from their female relatives tells us that in spite of other
chapters of the same statutes, women could possess and bequeath immov-
able goods.!

If only unmarried daughters inherited at their father’s death, it is because
married daughters had already received a dowry, which was the only por-
tion of their father’s inheritance they had the right to receive. The dowry
usually consisted of movable goods, but according to the Statuti, if such
goods did not furnish an “adequate” dowry, brothers still had to share with
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their unmarried sisters immovable property they had inherited from their
father.!? The dowry was a daughter’s right and a father’s duty; only if she
had received a dowry from her father and she had brothers was a married
woman excluded from his inheritance.!®

A dowry had to be “adequate” to the family status, but not proportional
to family wealth or to the sons’ inheritance. Even if we cannot know what
share of the family patrimony was used for the dowry, we can be sure that
the right to inherit was not just a male one. The dowry, however, was a pecu-
liar object, as it was the wife’s property during the entire marriage, but the
husband managed and possessed it.!* Thus it was an unusable property, but
one that a wife could bequeath, even during her marriage. In fact, only when
she was a widow could a woman have both the property and the possession
of her dowry—providing she managed to get it back from her in-laws.

The widow’s right to get her dowry back is an example of the Venetian
statutes’ fidelity to Roman law, whereas in other European regions, like
France, or even in other Italian cities more influenced by Germanic law, a
widow received a portion of her husband’s inheritance.' In the Codex Justin-
ianus, spouses could not inherit from each other, because it would have been
“blameworthy” to join a man to a woman from whom he could inherit.'* In
fact, in the Venetian statutes, husbands did not inherit their wives’ dowry,
which had to be given back to her family at her death. Protection of dowry
was a fundamental principle, and to be sure that the widower or his family
would return it, its value was insured on immovable goods belonging to the
husband or to his family. The consequence was that when a widow got her
dowry back, she had many chances to receive immovable goods. According
to the Statuti, the restitution of the dowry had to be done starting from prop-
erty beni de foris (from outside). It can be argued that the strange definition
of lands in terraferma as movable goods comes from the juridical debates
about dowries and women’s rights to property. A contemporary comment
added to the Statuti by a Venetian jurist explains that the expression beni
de foris means “in quibus vir vel socer non habitat” (where the husband or
the father-in-law does not live). A widow did not have the right to expel her
husband’s relatives from their house, or more precisely, she could not inherit
from her husband the family house—that is, the place where her husband’s
family had its roots, the casa da stazio or palace.”

Because the dowry represented a dangerous flow of capital from one
family to another, special sumptuary laws existed to avoid dowry infla-
tion.! These laws also aimed to protect the right of widows—and their
families—to get the dowry back. The act of returning a dowry to a widow,
however, was not done at the cost of ruining a family or causing them to
lose the family house, the symbol of the family’s continuity and genealogy.
In this reciprocity lay the key to the dowry system, which was, in my opin-
ion, one of the keys to the entire political system of the Venetian republic:
the obligation to keep a balance in marriage exchange between patrician
families who traded and governed together.
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COURT RECORDS ON INTESTATE
INHERITANCE AND GUARDIANSHIP

Doge Tiepolo’s Statuti gave women some significant rights, but these rights
had to be enforced in civil courts. This represents a major gender differ-
ence: men’s rights were implicit because they were “natural”; women’s
rights were neither implicit nor natural. This difference is clear in the case
of intestate inheritance and guardianship.

The records of the Giudici del Proprio preserve inheritance claims by rel-
atives of Venetians who died intestate.”” These records show us the enforce-
ment of the Statuti: when women sued for claim on an inheritance, they
acted on their own, without guardians or intermediaries; they only needed
to bring witnesses. A woman inherited from her mother and from her
mother’s sisters, but very rarely did she inherit from the men of her mother’s
line, because the succession was interrupted at her mother’s generation;
she also inherited from her father, but very rarely from her father’s line. A
man inherited from his mother, from both the men and the women of his
father’s line, but much less often from the men of his mother’s line, because
his mother did not inherit from that side of the family. Men inherited from
their fathers, but this seldom appears in the Giudici del Proprio records. In
fact, one should expect to find claims from any type of relative for any kind
of inheritance, but one scenario never appears: a son demanding something
from his father. The whole system was founded on the father-and-son rela-
tionship, so this was the only one that did not need to be proved. Sons auto-
matically inherited from their intestate father; they needed a court decision
only if they had to share their father’s inheritance with their sisters.?’ In
contrast, daughters had to prove their relationship with their fathers; sons
and daughters, with their mothers. Even a woman’s right to leave an inheri-
tance had to be proved in courts. We could almost say that in some cases
the Latin expression mater certa should be substituted with pater certus.

Men had the patria potestas over their children, so they did not have to
ask for guardianship when their wife (and mother of their children) died.
Women, however, did. Guardianship could be testamentaria, when the
father in his will had named the guardians, or legitima, when guardians
were chosen by judges.?! In medieval and early modern Italian cities, urban
magistrates could also be the guardians of orphans.?? In Venice, this task
belonged to the Procurators of St. Mark, the republic’s highest office after
the doge.?’

In Roman law, women could not be guardians for their children because
they could be legally responsible only for themselves.?* In fact, most of the
time children lived with their widowed mothers, but male relatives managed
their patrimony. Another reason why women could not be guardians was
that they could remarry. During the Augustan Empire, widows, widowers,
and divorced people who did not remarry were fined.?* Things changed with
the rise of Christianity, which forbade divorce and discouraged remarriage
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for widows. According to Christian morals, a widowed mother who did not
remarry could be a guardian; however, there still remained the problem of
women’s legal responsibility. Gradually, medieval jurists built a moral justi-
fication for maternal guardianship: mothers could be guardians ratio pieta-
tis et presumptae affectionis—because they loved their children. Moreover,
as they could not inherit from them, they had no reason to wish for their
death.?® As a result, women were deemed able to be legally responsible for
other people—as long as those other people were their own children.

In the Venetian Statuti, the two functions of cura (to take care) and
tutela (to manage the inheritance) of children were mixed in the commis-
saria—that is, the persons to whom the inheritance and children were
entrusted.?” Thus, when a man designated the members of his commissaria,
he also designated the guardians of his minor children. When a father did
not provide for guardians in his last will, or when he died intestate, the
mother (or another relative, such as the uncle) asked the Giudici di Petiz-
ion for the guardianship of the children. When the mother died, however,
the father did not need to follow the same procedure. There was only one
case in which a father had to ask for the guardianship of his children:
when he wanted to sell a property that his children had inherited from their
mother. Separation of the property of husband and wife is a fundamental
principle in Roman and Venetian law. Theoretically, mothers—who did
not have the patria potestas—did not have the right to choose the guard-
ians of their children in their last wills; Venetian law, however, gave them
this right, which was exceptional in Italy.?® According to that law, mothers
could choose the guardians of their children, but their decision had to be
confirmed by the Giudici del Mobile.?’ Three offices, at least, were involved
in guardianship in Venice: those of the Procurators of St. Mark, the Giudici
di Petizion, and the Giudici del Mobile. Here I will examine the records of
the Giudici di Petizion.

Most of the time it was the mother who asked for, and obtained, the
guardianship of her children. Between 1554 and 1556, in twenty-two out
of forty-nine cases guardianship was granted to mothers, and in thirteen
cases to (paternal) uncles.’® Between 1591 and 1593, in seventy-eight out
of 130 cases guardianship was granted to mothers, and in twenty-one cases
to (paternal) uncles.’! It is impossible to say whether anyone else had pre-
sented a petition for the same guardianships, because the records of the
Giudici di Petizion preserve only the final sentence. But what can be said is
that even when the father’s brothers were still alive and had formed a com-
mercial company with the father, a widowed mother could be the guardian
of her children and share the inheritance of the commercial company with
her brothers-in-law.>> A widowed mother asking for the guardianship of
her children was actually asking for the right to manage their whole inheri-
tance and the business, as one can read in the sentence granting the widow
of a dyer the right “to continue the dyeing craft, to trade, to buy and sell
by bills of exchange and to send merchandise by land and by sea, on boats
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and galleys.”33 Even a widow who did remarry could have the guardianship
of the children of her first marriage “to receive payments and pay debts, in
Venice and anywhere else.”* Fathers-in-law did not automatically have the
guardianship of their stepchildren, and some of them asked to be exempted
from it, to avoid “conflicts and troubles.”** No doubt these widows had full
property rights and full responsibility for their children’s inheritance.

According to Doge Tiepolo’s Statuti, girls and boys had to be under
a guardian’s responsibility until the age of twelve; in 1586, this age was
raised to fourteen for girls and sixteen for boys—still very young when
compared to other European states, where young people reached majority
at twenty-five or even thirty.’® When they reached the required age, boys
and girls could ask to be free from guardianship, “to manage their goods,”
and to “do all that free men can do” (homines liberi et non subiecti). In
1591-1593, thirty-nine boys and nineteen girls were declared homines
liberi et non subiecti by the Giudici di Petizion.’” Some of these children
were represented by other relatives, usually uncles or brothers, but some
were alone.

COURT RECORDS ON GETTING BACK THE DOWRY

In contrast to men, women had to go to court to receive their intestate
father’s inheritance and to acquire guardianship of their children. In addi-
tion, women had to ask the courts to return their dowry if their husbands
had not mentioned it in their last will or had died intestate. Sons received
their father’s inheritance after their father’s death; daughters received it at
their marriage. In most cases, in fact, fathers had died before their sons
married. Among marriage contracts of sixteenth-century Venetian middle-
class families, half of the husbands’ fathers had already died, and a third
of the wives’ fathers had died.’® In any case, the dowry system is based
on the gap in time between sons’ and daughters’ access to inheritance. In
actuality, the husband managed the inheritance that his wife received from
her father. At the husband’s death, the widow got back her dowry, actually
composed of goods coming from her in-laws. Thus, a married woman actu-
ally received the inheritance of her father as an inheritance of her husband.
Of course, one could say that to survive one’s father is a probability, but to
survive one’s husband is only a possibility, which depends a great deal on
ages at marriage. In the patriciate, age differences between husband and
wife could be important. In his treatise on marriage, written in 1415-1416,
the patrician Francesco Barbaro recommended that men of his social class
marry young girls in order to better mold their personality.’” In the six-
teenth century, mothers and fathers of the “bourgeoisie” (merchants, state
employees, and members of professions) recommended in their last wills
that their daughters marry at eighteen or older, while ordering their sons to
stay at home until at least twenty-five. For the rest of the population, most



Women, Family, and Property 181

young people of artisan families finished their apprenticeship at eighteen
or twenty and could then think of marrying.*® The age gap at marriage
was actually larger in those social groups with higher dowries, because the
dowry was a symbol of social status; this also explains why there was a
particular problem involving the restitution of the dowry for the elite.

As noted previously, dowries had to be insured on goods belonging to
the husband’s family. Immovable property was the best insurance, so wid-
ows often received immovables at the restitution of the dowry. Actually,
such immovable goods could belong to the mother-in-law, as the property
she had received at the restitution of her dowry. Marriage contracts and last
wills give evidence of this reality.*! In 1586, for example, Marietta Cavazza,
widow of Dolce, wrote in her last will that her daughter-in-law, Annetta
Vellutello, widow of her son Daniel, could have, as restitution of her dowry,
her house in San Vidal, as it was on that house that Annetta’s dowry had
been insured.* The same juridical system—which theoretically excluded
women from inheritance of immovable property from their fathers—pre-
supposed, in fact, the circulation of immovables between women of differ-
ent generations and those of different families. This paradox made it even
more difficult for a widow to get her dowry back and can perhaps explain
why in the fourteenth and fifteenth centuries among the patriciate, “in an
indeterminate but undoubtedly large number” of cases the widow “had
chosen not to claim her dowry but instead to live in her late husband’s
house.” It is difficult to say if it was a choice, when one considers that
those patrician widows who did not ask that their dowry be returned were
not a danger for the lineage patrimony, whereas a widow demanding her
dowry was probably going to remarry. After the sentence of the Giudici del
Proprio, a widow could still live in her husband’s house until the dowry was
actually returned, ** but if her in-laws gave her the dowry and the mourning
dress (vestis vidualis) before she had time to ask for a court sentence, she
had to leave the house in two months.* It can of course be said that this
law proves that some husbands in their last wills “facilitated their widows’
recovery of their dowries, enabling them to dispense with courts,” but one
must consider that the last lines of the law concerned punishments for wid-
ows who did not want to leave their husbands’ house.*®

In fact, many women had to deal with the court of the Giudici del
Proprio: to prove, by marriage contract or by testimony, the amount of
their dowries (vadimonium) and wait for a sentence (dejudicatum).”’” In
the sixteenth century, in nearly three-quarters of the cases, widows asked
for their dowry back in the year following their husbands’ death.*® In the
rest of the cases, both husband and wife were dead, and the heirs asked
for the dowry (15% of cases by the children, and 10% by other relatives).
Patricians are overrepresented in these records—constituting 15 percent
of cases even though they represented no more than 2 to 3 percent of Ven-
ice’s population—for reasons stated previously: the larger age difference
between husband and wife, higher dowries, and the political importance
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of respecting reciprocity in the marriage exchange. Patrician and bour-
geois women provided marriage contracts as evidence, while artisan
women more often brought witnesses. In 1553, for example, Faustina de
Alberi asked a female neighbor to confirm her dowry amount: “I don’t
know exactly,” she answered, “but everybody said she had a beautiful
dowry and beautiful dresses.” Another witness said: “Just after she got
married, I settled in her house as a weaver apprentice and I saw all the
wonderful things she had in her dowry: a beautiful bed, dresses, linen
sheets, and many other expensive things, which 'm not able to evalu-
ate.”® These testimonies were not very precise, but in this particular case,
the judges had other information. Faustina’s brother-in-law had been fined
fifty ducats because he had not left his wife’s room when she was dictating
her last will. A law of 1474 forbade husbands to assist in their wives’ last
wills, in order to protect the freedom and property rights of women as
well as those of their lineages.’® This sum represented half of the amount
of Faustina’s sister’s dowry, and he had paid it to Faustina herself. Put-
ting all information together, the judges estimated her dowry at 150 duc-
ats.’! Marieta Da Balao, widow of a fisherman, presented the testimony
of two women, who were apprentices of her mother-in-law when she got
married. They gave a similar description of her trousseau, including fur
coats and a silver belt, but, once again, they declared they were unable
to evaluate it (perhaps on purpose?). Nevertheless, in this case the judges
followed a different trail. The Scuola Grande della Misericordia, one of
the most important Venetian confraternities, had given thirty ducats for
Marieta’s dowry. Thus, the judges decided that the dowry was worth
forty ducats.*?

When the dowry’s amount was proved, the judges gave their sentences
(dejudicatum) quite rapidly—in three-quarters of the cases, within six
months following the petition. Sumptuary laws limited dowry amounts,
but in some cases the dowries that patrician widows declared to the Giudici
del Proprio in their deposition (vadimonium) and that the judges agreed to
return to them in the sentence (dejudicatum) exceeded all limits.*® In 1591,
for example, Paulina de Ponte, widow of Gabriele Corner, had a sentence
(dejudicatum) for a dowry of 7,693 ducats, but the limit authorized by
sumptuary law since 1575 was 6,000 ducats.’* In the majority of cases, the
dowry value declared in the sentence (dejudicatum) was less than the value
that the widows had declared in their petitions (vadimonia).”> According
to sumptuary laws, the widow was to lose one-third of the dowry—corre-
sponding to the trousseau—but if the dowry was worth more than three
thousand ducats, this “third” was evaluated at one thousand ducats.’® This
rule was applied only when there were children,’” but it does not explain
why, according to judges’ sentences, Camilla Cavaneis’ heirs could claim
633.80 ducats for a declared dowry of 2,000; Agnesina Vallaresso could
claim 2,354.18 ducats for a declared dowry of 3,150; and Cornelia Mis-
ani could claim 2,586 ducats for a declared dowry of 3,000 ducats.’® An
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explanation could be the difference between the dowry promised and the
dowry actually paid, or that a portion of the dowry had already been paid;
indeed, some sentences contain the expression pro resto eius dotis (for the
rest of her dowry).

Widows actually received a portion of their husbands’ patrimony—for
example, the children of an apothecary received, from their deceased moth-
er’s dowry, a large amount of medicines and medical substances; and the
widow of a haberdasher received a large amount of haberdashery.” Court
records confirm the transfer of immovable goods to widows: a comparison
between the dowries declared in the demands for restitution and the sen-
tences of the Giudici del Proprio confirms that women received movable
goods at their marriage, but when they were widows, they received immov-
able goods at the restitution of those same dowries. In 1592, for example,
the dowries declared by widows to the Giudici del Proprio were composed
of 93 percent movable goods, but the goods that the widows received as
restitution were 87 percent immovable.®

TRANSMISSION OF GOODS AND RESPONSIBILITIES
IN THE LAST WILLS OF LOWER- AND
MIDDLE-CLASS MEN AND WOMEN

Rules on inheritance and civil court records give us an institutional point
of view on family and the transmission of goods and responsibilities. Last
wills and testaments show us how people dealt with rules, how they repro-
duced and respected them, and how the medieval statutes were adapted to
sixteenth-century practices.®! In fact, both women and men made several
wills over their lifetimes, such as before they left on a long trip (especially
by sea) and during pregnancies (mostly women, but sometimes men during
their wives’ pregnancies).

It was the fathers’ responsibility to dower their daughters, which is
what they did in their wills, leaving what was left to their sons. But it
was sometimes impossible to dower all of them, and some fathers chose
which of their young daughters would marry and which would become
nuns. The son of a doctor who had five daughters, aged one to twenty
years, wrote in his will that the first was to be married, the second was
to become a nun, the third was to be married, and so on.®> Without an
explicit will like this, all the daughters could have expected to be dowered
and married, and the statutes would have protected their right to receive
a dowry from their father.

Women of bourgeois families often had rich dowries, which were very
important not only as status symbols but also as a means to help their
sons’ careers, finance their studies, and contribute to their daughters’ dow-
ries. In their last wills, mothers from these social groups organized their
sons’ educations and always left hundreds of ducats for their daughters’
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dowries. Thus, along with fathers, mothers participated in their daugh-
ters’ endowment.®?

Craftsmen who had only daughters often left them their workshops—
and shopkeepers, their shops—but these choices were more complicated
for richer merchants, who might have a mercantile company trading from
the Mediterranean to the northern seas, of which neither daughters nor
wives could take control. In these cases, daughters were dowered, and their
uncles (their fathers’ brothers) inherited the rest.** In some cases, however,
merchants tried to insert their illegitimate sons into the family company,
imposing them on their brothers, or even tried to re-create a family, adopt-
ing relatives or illegitimate children to form a new fraterna.®> The pur-
pose of the fraterna—the family company formed by the men of the family
(brothers to be sure, but also fathers and sons, uncles and nephews)—was
the guarantee of transmission and continuity.*®

Strictly speaking, women had nothing to do with the fraterna, but their
dowries could be extremely important, as they were incorporated into the
fraterna’s capital. In his last will, merchant Alberto Grifalconi declared
that his fraterna’s capital was 44,947 ducats, including his wife’s dowry
(3,000 ducats).®” When a dowry was part of the capital of a family’s com-
pany, it could be difficult to get it back for a widow, and if there were no
children, wives were supposed to leave it to their husbands or, when they
were widows, to their brothers-in-law.*®

Nevertheless, a mother’s dowry was usually a very important contribu-
tion to her daughter’s dowry, as women could bequeath their dowries even
during their marriage.®” Thus, the fact that dowries were part of mercan-
tile companies’ capital can partially explain why some merchants’ wives
wrote in their last wills that they wanted to give their daughters the choice
between marriage and the nunnery: “they will do what they want to do,”
wrote the wife of a coal and wood merchant.”” Taking a dowry from a
fraterna’s capital could be difficult—even to pay daughters’ dowries—after
the mother’s death.

Husband and wife did not inherit from each other in Venetian law, but
in artisan families, dowries were invested in the workshop, in which hus-
band and wife often worked together. In their marriage contracts, crafts-
men often promised their wives a “counterdowry”—an amount of money
for their widowhood. To be sure that their husbands did not have to return
their dowry to their families, wives had to leave it to them in their wills,
especially if they did not have children to inherit.”! Some women refused
to leave anything to their husbands, whether to punish them for their infi-
delity, because they had debts with them, or simply out of ingratitude, but
the majority of women without children chose to leave their dowry to their
husband rather than to their family.”> We cannot say whether these deci-
sions were made by free will or force, but we do know that some women
left their husband’s house to dictate their will. For example, the widow of
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a furrier, already remarried, went to her brother’s house to make her will.
She wanted to leave three hundred ducats of her dowry to her son by her
first marriage. She asked the notary to write in the last lines of her will:
“If my husband, or someone else, forced me to make another testament, it
would be valid only if I write three times ‘Jesus Maria, Jesus Maria, Jesus
Maria’ in it.””3

Wives of merchants or professionals (lawyers, doctors) without children
of their own did not usually make a will; consequently, after their death,
the dowry went back to their families. On the other hand, many of these
wives made a will not only when they had children but also during their
pregnancy—an extremely dangerous time for a woman: “[women are] vic-
tims of many accidents, because of the fragility of their sex,” wrote Ram-
berta Ramberti, a lawyer’s wife, in her last will.”* Pregnant women made
a will to ensure that if their children died before them, the dowry would
not be inherited by their husbands (who were, of course, the heirs of their
children) but would go back to their families.

In these social groups, one does not find the kind of economic solidarity
between husbands and wives that is in some way typical of artisan families,
whose women, as noted previously, left their dowries to their husbands.
Daughters’ marriages were a large family investment that had to be recov-
ered, and of course wives and husbands did not work together.

So how did the wives of professionals share their wealth? When they
wrote wills during their first pregnancy, they shared their goods equally
among their unborn children. Afterwards, women’s wills, exactly like
men’s wills, adapted to the life-cycle stages. What’s more, the principle of
exclusio propter dotem (the exclusion of dowered daughters from further
inheritance) appeared in women’s wills.

The last wills of men and women show us how some fundamental con-
cepts affirmed by Venetian law, such as the right of daughters to a dowry
or the separation of property between husband and wife, were perceived
and adapted by actors in the organization of their succession. They show
us also that some ancient structures of Venetian society and the Venetian
economy, like the fraterna, still existed and conditioned the behaviors and
destiny of family members—even those who did not take part in it, such
as wives and daughters. The law gave Venetian women specific property
rights that must be considered over their life cycle: if the law afforded a
girl less chances than her brothers to inherit immovable goods, a widow
had many chances to become the owner of real estate. The law’s protection
of women’s rights also had a political significance if we consider it as an
aspect of the organization of reciprocity in marriage exchange. Reciprocity
is certainly one of the fundamentals of marriage respected by all European
nobility, but in a republican system, whose economy was founded on the
society of “brothers” (fraterne), it has special meaning. Even in past societ-
ies, women’s rights must be situated in their political context.
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12 Jewish Women in Eighteenth-
Century Modena

Individual, Household, and Collective
Properties’

Federica Francesconi

On November 23, 1735, twenty-two wives and daughters of the most influen-
tial families in the Jewish society of Modena—the capital city of the Estense
Duchy—met in the ghetto home of Miriam Rovigo for a specific purpose.
They founded the Havurat So‘ed Holim (Association to Benefit the Sick,
hereafter abbreviated as SH), its aim being to “help and assist all sick women,
rich and poor, in the ghetto,” in the spirit of the famous biblical verse “Thou
shalt love thy neighbor as thyself” (Leviticus 19:18).! The founders drew up
the first statutes, which, together with other documentation, are preserved
today in the Archive of the Jewish Community of Modena. Although the
existence of a Jewish female organization was not exactly a novelty in early
modern Italy, SH is noteworthy as being the earliest in Europe, documented
with a complete pinkas (register) from 1735 to 1943.2

During the first meeting, SH “sisters” organized the havurah with a
precise female self-consciousness. They employed women over ten years
of age as assistants, servants, administrators, and representatives, and
involved them in their weekly and monthly meetings.3 Over the years, the
women of SH invested money in credits and properties, using collective
profits in a number of activities. They provided sick care and burials, as
well as donations of food, wood, and money “for all of the poor families
of the ghetto”—amounting to at least 370 needy people out of a total
Jewish population of 1,220 (6% of the Modenese population) in the mid-
eighteenth century. The life conditions of Modenese Jewish society were
aggravated after 1737, when the Estense Duchy entered into the bloody
Franco-Spanish War, which would afflict both Jews and Christians alike
for decades.*

This chapter deals with the history of upper-middle-class Jewish women
in eighteenth-century Modena, focusing on their strategies of social, eco-
nomic, and cultural survival. It investigates how three women, who I
think are representative of this group—Miriam Rovigo, Devora Formig-
gini, and Anna Levi—administered their patrimony. I discuss issues such
as property ownership, the strategic use of dowries, and female autonomy
and agency within the community. I also explore how women raised and
spent the money required for assistance; how SH grew wealthier through
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independent investments, legacies, and donations; and how SH’s income
reflected a greater involvement of its members with the Jewish community.

My ultimate goal is to help recover Jewish women’s identity in early
modern Europe, as we are often in the dark about what went on within
the walls of their houses. Recently J. H. Chajes, facing both a scarcity of
direct sources and a relative lack of scholarly work on Jewish female mysti-
cism, proposed to hear “voices long since silenced” and recovered many
accounts of female mystics in the early modern age through possession nar-
ratives, hagiography, and ego-documents.’ By using a different typology of
sources—the registers of SH, together with notarial wills and dowry acts,
records of financial transactions, and correspondence between the Jewish
community and the state—we can hear the silenced voices of women from
the eighteenth-century Modenese ghetto.

ITALIAN JEWISH WOMEN IN THE
HISTORIOGRAPHICAL CONTEXT

Looking at the European scenario, the highly gendered nature of traditional
Jewish society and culture is a commonplace. Yet perusal of any standard
survey reveals that the lives of Jewish men have been explicated in rami-
fied detail, while Jewish women are mostly described in brief, stereotypical
fashion.® It has taken recent work to demonstrate that Jewish women had
complex cultural identities and contoured religious roles that both paral-
leled and contrasted with those of men.” Historians face an almost complete
absence of sources regarding the culture and religious life of Jewish women
in medieval and early modern Europe.® For recent Italian historiography,
the most fruitful subject for studying the condition of both Jewish and
Christian women in early modern Italy is the dowry. Dowries have pro-
vided a gauge for assessing women’s share of private property and wealth;
their familial relationships; their adult vocations; and their status vis-a-vis
legal institutions, public authority, and prevailing cultural principles.’
Recent studies have stressed the growing autonomy of Italian Jewish
women from the early modern through the modern era (in contrast with
the restrictions faced by Christian women since the thirteenth century) and
emphasized the importance of the dowry as a tool to preserve family estates.
We see Jewish women’s dowries invested as the financial basis for family
firms, women named as heirs and administrators of business, women as tes-
tators, and women as guardians of their minor children—even if widowed
and remarried.’ From a historiographical point of view, the question that
emerges is how to combine these studies, which are solidly founded on impres-
sive documentation from Italian archives, with other scholars’ emphasis on
the patriarchally oppressive attitude of traditional Judaism toward women.
In addition, Jewish marriage law needs to be seen in a dynamic rather than
an essentialized or static view. Finally, the give-and-take of rabbinic debate
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through the ages should be taken into account, as well as variations in
local practice and significant gaps between halachic (based on Jewish law)
theory and judicial practice.!! The assumption of the diminished autonomy
of Christian women, which was first connected to the decline of dowry
rights during the early modern age, needs to be reformulated in light of
more recent scholarship. In fact, studies on Christian societies in northern
and central ITtaly have reached more articulated conclusions compared to
those of the past, emphasizing adaptations in practice that attenuated or
undermined outright the patriarchal structures of the dowry regime.'? In
this essay, an attempt is made to respond positively to all of these historio-
graphical shifts.

WOMEN IN THE GHETTO OF MODENA

In Modena in the sixteenth century, Jewish women who inherited and freely
disposed of property were considered unexceptional and unremarkable.
Archival sources have confirmed the presence of women in social and busi-
ness associations.’® Women were known to claim their own rights within
spaces generally dominated by men—for example, during synagogue services,
Modenese women loudly asked for vengeance for wrongs, abandonment, and
unfavorable settlements.!* While women of the lower class remained active in
the society as simple workers (many were pedlars) and in widowhood some-
times invested their own dowries,!* the upper-middle-class Jewish women of
Modena progressively disappeared from public Jewish life during the seven-
teenth and eighteenth centuries. Although instrumental in forging important
social and political alliances among the Ttalian Jewish merchant elite for the
reallocation and transfer of estates, they remained otherwise silent. They did
not take part in family business activity, and widows renounced their dow-
ries in favor of their sons.!® This invisibility compounds the difficulty of the
silence afflicting the history of the religious and spiritual life of medieval and
early modern European Jewish women.

The history of SH women is deeply connected to the specific social pat-
terns of the Modenese Jewish community, which autonomously cultivated its
own religious and cultural identity over more than two centuries. Through
business, estate transference, cultural and philanthropic activities, and
international interfamilial alliances, a network of merchants—including
Formiggini, Modena, Sacerdoti, Rovigo, Norsa, and Sanguinetti—devel-
oped an oligarchic and male-centered bourgeoisie. Despite ghettoization
(since 1638), they developed a leading Italian-merchant trade society,
consisting of book dealers, silversmiths, printers, and silk weavers, which
averted cultural and commercial stasis in the weak administrations of the
city and duchy."”

In the mid-eighteenth century, the Modenese ghetto could boast nine
synagogues, a renowned yeshivah (a type of academy), two schools, and
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twelve confraternities (one of which was SH)."® These confraternities
were based on the two main models of the sixteenth century: those such
as Rahamim (mercy) and SH, which had assistance as their purpose, and
those such as Hazot Laila (eve of midnight), which focused on the study
of religious texts, including kabbalistic literature.!” Though women were
probably accepted into confraternities—such as Gemilut Hasadim (loving
kindness)—in the early sixteenth century, they were already being shut out
by the first decades of the seventeenth century.?’

MIRIAM ROVIGO AND THE HAVURAT SO’ED HOLIM

With the creation of SH, Modenese Jewish women made a fundamental stand
and negotiated a high level of autonomy. Such independence was unknown
to Italian Catholic consororities, which were attached to male-centered insti-
tutions and stressed their members’ role as spiritual and political subordi-
nates.! In the opening paragraphs of its inaugural statutes, the observance of
religious obligations is stressed in an attempt to legitimize the establishment
of an autonomous female-centered confraternity. For example, the role of the
founder, Miriam Rovigo (c. 1700-1778), is highly emphasized as the “first
inspiring and inspired [woman] who took the initiative to establish SH in her
house with all of the other women aimed at performing the mitzvoth (the
Jewish precepts).”?? She was the daughter of Lustro and the wife of Raffaele
(also a Rovigo), whose leadership within the community was connected to
both culture and commerce. Influential bankers and silk traders, they owned
a number of buildings: banks, shops, apartments, a main house with a pri-
vate synagogue in the ghetto, a lodge and a water spinning mill in the city,
and villas and farms in the countryside near Modena.?* Her uncle, Abraham
ben Michael Rovigo (c. 1650-1713), the most famous Italian exponent of
Sabbateanism and a prominent kabbalist, was the leader of a yeshivah and
the Hazot Laila confraternity.?* Miriam thus grew up in a well-to-do family
with both the difficulties of the ghetto and elements of vivre noblement com-
mon among influential merchant families of the Sephardic Diaspora. The
family quite often hosted dukes in their ghetto house or in their lodge in the
city for luxurious lunches, but at the same time lived constricted in the insuf-
ferably small ghetto just like the poor Modenese Jews.?* The reality of the
ghetto democratized Jewish society in that it closed huge gaps in economic
status through physical proximity.2

Miriam appears to have been a strong-willed woman. After the death of
her husband in 1754, she received her dowry back. She managed her own
business transactions, and—like other upper-middle-class Jewish women—
she did not remarry. Both her patrimony and her day-to-day life appear to
have been strongly connected to her nuclear family (in particular, to her son
Lazzaro).?” On the other hand, her highly acculturated family and the fact
that her house represented a pole of attraction for religious activities had
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to influence her decision to establish SH. The connection of her family to
the Shabbetai Tzevi movement, with its female prophetesses, must be taken
into consideration as well.?® From the start of SH until her departure from
the city in 1778, the organization met in Miriam’s house; thus, a space usu-
ally associated with male dominance and nocturnal rites and prayers was
challenged by a female and daily presence.?”

During the first meeting of SH, Miriam was elected as the cassiera (trea-
surer). The members, or “sisters,” of the confraternity were divided into three
categories. The first group included ten founders, who put up the necessary
sum of money (64 lire) and composed the va‘ad (board). The duties of this
group consisted of organizing assistance, collecting money and bed linens,
and taking care of corpses; two members of this group were chosen each
month by sort as massare pro-tempore, or parnashot (chiefs).>° Daytime assis-
tance to sick women was performed by sisters who received this office by lot,
while nighttime assistance was performed by twelve appointed and salaried
servants. The nine women who took care of bodies and funerary expenses
(free, since 1750, in the case of poor women)®*! were on the payroll as well,
and starting in 1747, they had apprentices.>* The second group of SH was
composed of seven founders who preferred not to hold the office of parnashot;
this category grew larger over the years, and promotion into the va‘ad became
a privilege. The third group was composed of only four women—among them
Devora Formiggini—who joined the confraternity at its inception, but did not
contribute money and declined participation in particular duties. All of the
members were required to pay thirty bolognini per month. Among the first
officials were two male nonmembers: a custode (keeper), Prospero Lonzana,
who worked as an unpaid volunteer and functioned essentially as guardian or
overseer, and a sofer (scribe), Leone Moisé Usiglio, who was also an unpaid
volunteer.** After 1765, other men were employed for the care of corpses.*

Although clearly derived from the organizational models of men, SH con-
stituted a new development in the western European Jewish world in that
upper-middle-class women organized themselves to carry out the traditional
work of tzedakab (charity) both through their own hands and through the
paid employment of others.? At the same time, their autonomy and initia-
tive do not negate the oligarchic and paternalistic social background that
came into play. The criteria of admission demonstrate the complexity of the
scenario. Daughters and sisters of former members did not receive special
privileges, unlike daughters-in-law;* those women who protested against
this policy, such as Ricca Sanguinetti in 1778, were unheard.?’

COLLECTIVE PROPERTIES: INVESTMENTS AND EXPENSES

Good investments and collective income were central interests of SH. The
statutes of 1735 explicitly emphasized that the treasurer, after having
acquired the necessary furniture and linens, would invest the capital of
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the confraternity. In the first year, that investment totaled 288 lire along
with a lot of furniture. The male guardian was not allowed “to take any
initiative, in particular, economic, without the permission of the two par-
nashot pro-tempore.”’® Every decision and proposal required the majority
of an anonymous vote. Interestingly, in 1751 the sisters of the confraternity
solicited the community of Modena for two men to oversee on financial
matters; the community, “considering that the havurat So‘ed Holim [had]
became a subject of remarkable importance,” proposed to appoint Bene-
detto Giuseppe Vita Levi and Angelo Vita Norsa—respectively an impor-
tant silversmith and a silk entrepreneur—whom SH’s women confirmed by
vote. The same day, “considering the financial crisis of the community,”
the women of SH agreed, at the request of the Modena communal leaders,
to donate three hundred lire for the general benefit of the ghetto’s society.?’
It is not clear whether the request for the two supervisors originated with
SH or came from without; certainly Levi and Norsa became prominent in
SH affairs, partnering with Miriam and representing SH in matters of legal
credit, property, donation, and social and religious standing before both
Jewish and Christian authorities.*

The success of SH came from three sources of income. Initial member-
ship and monthly dues provided for ordinary expenses. Donations, the sec-
ond source, augmented this income, and came as offerings in the bussole
(offering boxes). Investments in credits and loans provided the third source
of income. Confraternal expenses were similarly divided in three direc-
tions: ordinary assistance of sick women, ordinary benefits, and annual
donations. The register—a report sent from the Jewish community to the
municipality in 1798—and notarial documents (wills, dowries, and finan-
cial transactions) show the income and expenses of SH; account books,
notably, were not preserved.*!

Credits and loans appear to have been the more interesting and substan-
tial sources of income, which greatly contributed to the expanding status
of SH’s finances. Archival sources reveal that SH, as well as the other
Modenese confraternities, used their institutions for investing money. In
1762, for example, Miriam Rovigo leased her spinning mill to SH for a
sum of 15,500 lire plus annual payments of 380 lire, under the form of
a mascanta (a traditional arrangement for rent in Jewish law), for seven
years. The mill came equipped with a house for the master-chief and all
its “tools and instruments.” It employed six workers and was directed by
the Jewish banker and entrepreneur Emanuele Sacerdoti.** SH paid for
the mill by using another credit that Miriam had obtained through a simi-
lar agreement with the Aron e Figli Sanguinetti firm for a vast property in
Monte Estenso, near Modena**—an arrangement that demonstrates the
intricacies that were taking place between individual and collective prop-
erties. Similarly, in 1763, Miriam drew up an agreement with the broth-
erhood Mismeret haKodesh (watch of the month) for an eight-year lease
on an apartment and its accompanying appurtenances, which brought
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her 4,000 lire.** In the same year, SH was paid 3,210 lire for a credit on
another landed property, located in Spilamberto, near Modena.* Under
such arrangements, Miriam and the confraternity earned significant
income without the burdens of money collection and administration. The
real estate was also a security for the loans, which constituted the chief
financial investments of confraternities.

SO‘ED HOLIM AND THE DOWRY

That Jewish men and women and their confraternal institutions were
allowed to own real estate is quite remarkable in the context of early mod-
ern western Europe.*® In the framework of the ambiguous politics of the
Estensi ruling family, commercial activities of Modenese Jews were encour-
aged and sustained through monopolies, but both their real estate and com-
mercial activities had to be scarcely visible so as not to interfere with the
precarious balance in the civic society. Dowries of Jewish women played a
critical role in this system.*’

Dowering brides was a philanthropic activity extremely common within
both Christian and Jewish societies, where a number of confraternities
devoted solely to the dowering of brides can be found.* Since 1742, good
economic resources allowed SH to establish a fund for providing poor girls
with an annual dowry of 10 scudi,” and in 1763, that sum was doubled.*’
Applications for dowries were received from the families of needy girls.
At the beginning, no preferential criteria were applied (neither family ties
nor ethnicity, as was common elsewhere), and if there were two or more
applicants, they shared the sum. After 1763, the number of recipients was
limited to two, who were chosen by lot.’! Then in 1769, preference was
given to young women whose fathers or mothers worked for SH. At the
same time, the paying positions in SH became de facto hereditary.’> What
was happening, therefore, was a precise rechanneling of Jewish charitable
activity into the confraternity itself, plus a cultivation of intimate bonds
among its members, spanning the social strata of the ghetto.*

The institution of the dowry is only one example of the progressive eco-
nomic success of SH. Its growing wealth is evidenced by the expansion of
its charitable activities: after 1738, every sick woman in the ghetto received
the monthly sum of thirty bolognini and wood for her fireplace during the
winter;** after 1742, SH provided shrouds for women as well as men;*
after 1756, SH donated bread and one bolognino to all the poor of the
ghetto, both women and men,*® and in 1775, that sum was doubled.*” Spe-
cial ceremonies accompanied each of these donations. The dowry dona-
tion was celebrated in conjunction with Rosh Hodesh (the new moon) of
the Hebrew month of Tevet, a day of special significance to women—and
thus the general assembly of SH—on which they avoided heavy work, thus
“emphasiz[ing] the sanctity of this havurah.”*
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THE DOWRIES, INDIVIDUAL OWNERSHIP,
AND HOUSEHOLD PROPERTIES OF
MIRIAM, DEVORA, AND ANNA

Miriam’s spinning mill was a component of her dotal patrimony and a
symbol of the Rovigos’ mercantile success, since it had been in the fam-
ily’s possession since the mid-seventeenth century.” In 1754, when her
sons, Lazzaro and Leone, decided to divide their properties, she received
her dotal and extradotal patrimony, which consisted of three villas near
Modena, a flat in the ghetto, and the spinning mill in the center of Mod-
ena; this real estate, together with livestock, facilities, machinery, seed, and
credits, totaled 213,460 lire. The activities of the Rovigos included real
estate, livestock, stamped leather, and a tannery in Modena, which was
run on a sublease with another Modenese Jew, Abram Forti. Miriam com-
mitted herself to providing the 50,000 lire dowry for her young daughter,
Sara, who married a member of the Sanguinetti family (her other daugh-
ter, Bonaventura, had already married with the same dowry).®° In 1758,
Miriam, to show “her passionate and maternal love” for her sons, donated
to them her portion of wealth in the family synagogue, silver ritual objects
totaling 603 ounces, and furniture.®! This donation, like others, reached
beyond economic considerations and symbolized Rovigo family unity and
pride within the oligarchic Modenese Jewish society.

Family continuity could be broken by death, by litigation, or more
traumatically by conversion. The latter case happened to Miriam and her
family twice, with devastating consequences. In 1765, her brother Isacco
converted to Christianity after a period of economic difficulties.®> Gener-
ally in these cases Jews liquidated the convert from their own patrimony as
soon as possible, even though legal transactions could be complicated;®’ in
this case, the family quickly separated Isacco from the family estate with
a payment of 36,000 lire.** Three years later, in December 1768, Miriam
had to face the conversion of her son Leone, who decided to convert after
the baptism of his wife, Eugenia, and his consequent impoverishment due
to the loss of her dowry.®

According to notarial documents, Leone, afraid of the reaction of Mir-
iam, who “could not treat him with both equality and parity[,] and afraid
that she and his older and widowed sister, Bonaventura, would decide to
disinherit him,” asked for and obtained, thanks to the intercession of both
the duke and the Opera Pia dei Catecumeni, his inheritance immediately
before the conversion.®® Liquidating Leone from the family patrimony was
extremely expensive for the Rovigos; in fact, in June 1769, Miriam and Laz-
zaro had to sell two properties in San Prospero (part of Miriam’s dowry) to
Giacinto Solieri, their Christian land agent.®’

In the same year, Miriam resigned her office as the treasurer of SH,*
although she maintained contact and was often consulted in matters of
organization; her daughter Sara undertook some of her duties. In 1778 she
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left Modena, but died suddenly the same year. Her daughter-in-law Vital
Paris, wife of Lazzaro, joined the board in 1785.%

In a time of diminished public activity for upper-middle-class Jewish
women, Miriam Rovigo was able to give them a new voice, carrying out
an internal negotiation and renegotiation of the female sphere without sub-
verting the existing social and halachic structures. Miriam’s agency was
characterized by work that included a wide spectrum of activities, from
the assistance of the sick to the administration of agricultural properties.
Moreover, the extent of her ownership concerned only her individual prop-
erty, managed in a way that influenced both her household and the collec-
tive sphere of SH.

Remarkably, the life of Leone, the neophyte son of Miriam, was strongly
influenced by the use or virtual use to which his mother, his wife, and his
sister put their dowries. Modenese Jews enjoyed the benefits of ius com-
mune (common law based on medieval Roman law), which guaranteed
women the inviolability of their dowry, like Jews in Rome or Turin. The
dowry was a property subject to a fidei-commissum, through which the
property of the family was held legally immune from the claims of credi-
tors.”® Estensi jurisprudence as well as the Halakhah established that only
creditors to whom money or goods were owed before the dowry and consti-
tuted by a legal notarial act had a prior claim on an estate. A father could
not bypass his preexisting debts, for example, by stipulating a dowry in his
will. But when a dowry did exist, especially dowries of women who were
already married, debts and creditors came strictly second.” To what extent
is the case of the Rovigos paradigmatic for the whole of eighteenth-century
upper-middle-class ghetto society? The vicissitudes of Devora Formiggini
and Anna Levi contribute to our understanding of the real impact of wom-
en’s use of dowry and its significance for the political, economic, and social
strategies of their kin.

Devora Levi Formiggini (1693—post-1777) appears as a perfect example
of the scenario of decreased female autonomy previously described. The
stages of her life as a daughter, wife, and widow were clearly character-
ized by renunciations of ownership. When SH was established in 1735, she
had already been married to Laudadio Formiggini (1690-1766) for sev-
enteen years; significantly, she joined the sisterhood at its inception but
declined participation in any specific duty. Therefore, as daughter and wife
of the affluent silversmiths Benedetto Vita Levi and Laudadio Formiggini,
her lifestyle was exceptional. Apparently Devora and Miriam Rovigo had
much in common. Casa (household) Formiggini had a private synagogue
and a yeshivah, where the confraternity Kove’e Ittim (those who estab-
lish the times [for the study of the Torah]) used to meet. The Formigginis
reached the highest level of Modenese Jewish society in terms of wealth and
community leadership thanks to Laudadio, who expanded the family’s pat-
rimony and commercial activities by using arranged marriages to exploit
and reinforce existing bonds and to extend business ties.”
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Devora’s first renunciation was in 1718 and was connected to her mar-
riage contract. Represented by Mois¢ Vita Castelbolognese—a sort of
mundualdus (male guardian)—and in the presence of her mother, Miriam
Uzzielli, because she was a minor, she declared: “considering both the num-
ber of [my] brothers and sisters and the goods of [my] father and mother,
not obliged because of timore, lusinga e verun’altro rispetto”; that is, she
wanted to give up her rights on her paternal and maternal patrimonies
because of her dowry (7,500 lire). According to the notarial document,
Benedetto Vita Levi immediately paid out the dowry amount; meanwhile,
Laudadio Formiggini and his brother Moisé guaranteed the restitution of
it and contributed 10 percent of the entire dowry through a donatio inter
vivos (an irrevocable gift). This kind of donation, a concept that has a per-
fect halachic equivalent, the mattanabh gemurab, was an important legal
adaptation for both men and women in Italian ghetto societies. In addition,
Devora had received mobiletto or donativi (2,500 lire), both a form of
trousseau, together with the doni della tavola (1,000 lire) and other small
amounts for the wedding.”® This was a typical marriage contract, with a
daughter liquidated from the family patrimony through the dowry, and the
groom and his family committed to its restitution.

As T have shown elsewhere, the dowry was not the main resource for patri-
monial reallocation and transference for Modenese Jewish families—as was
the case in eighteenth-century Turin, where dowries were enormous—but
certainly represented an important form of resource. Moreover, it is a good
indicator for the economic history of the Modenese ghetto. For example,
Devora and Laudadio gave birth to eight children; significantly, at the time
of Laudadio’s death (1766), their five daughters were each provided with a
dowry of 25,000 lire; in only one generation, the dowry amount tripled.”
As a new widow in 1766, Devora made her second renunciation: she gave up
her dotal and extradotal patrimony by making another donatio inter vivos
in favor of her sons. In return, as established by Laudadio, she received an
annuity (900 lire plus another monthly payment of 15 lire), food, and life-
time accommodation at the house of her eldest child, Benedetto.”

Finally, as an octogenarian, Devora had to face the premature death of
both her son Benedetto and his wife, Grazia Vita Levi, between 1776 and
1777. At that point she renounced the guardianship of her five grandchil-
dren, which was assumed by the oldest grandson, Moisé—the future leader
of Italian Jews during the Napoleonic age.” Her decision not to administer
properties or exert legitimate rights was a clear product of the social system
in force, but at the same time all of her “passive” choices were meaningful.
Whether her decision was made independently or not, Devora prevented
financial trauma for her family. Moreover, acting through the halachic
institution of the mattanah gemurah, her status continued to be perfectly
rooted in the Jewish tradition. This was the typical habit adopted by the
majority of upper-middle-class Modenese Jewish women at that time.””
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This aspect can be further developed by focusing on the life of Anna
Levi, “mother of Consiglio and the other Levi brothers and widow
of Salomone,” who remains the most silent figure. In 1794, her sons,
together with Sanson Rovighi, Israele Forti from Reggio Emilia, a certain
Coen, and Fortunato Attias, founded the Societa Attias and Its Fellows
of Modena for the production of a coin correspondent to the Prague
tallero. In the mid-eighteenth century, the majority of the zecche in the
Estense Duchy were in the hands of Jewish merchants.”® In May 1795, the
Ducal Camera examined the guarantees provided by the fellows for the
necessary sum of 80,000 lire, initially requested to begin the business.
Only the Levis’ firm was declared qualified due to both its patrimony
and the guarantee of the dowries of Anna and Settimia, wife of Con-
siglio, because, as reported in the Ducal correspondence, in case of “sud-
den withdrawals of negozianti (merchants), specifically of the nazione
ebraica (the Jewish Nation), the dowries are kept safely and quite often
constitute their safety planks.””’

Anna Sacerdoti Levi was one of the members of the va‘ad of SH after
November 1785,%° and her daughter-in-law, Settimia, served as a board
member after December 1787.% Both of them, by renouncing (freely?) their
dowries, had a pivotal role in expanding the business of their households but
at the same time were not that different from Devora. All three of our pro-
tagonists were functional elements in an oligarchic system in which women
were seen as recipients of dowries and patrimonies progressively more
considerable over the decades, and whose ownership and property were to
remain only virtual. Miriam Rovigo was an exceptional case because of her
strong initiative and autonomy, but she remained only an ancillary element
to the consolidated social system of the Modenese ghetto: she continued to
work with her son Lazzaro and did not form a second family.

In their capacity to challenge Jewish ghetto life without subverting its
balance, we can see the main agent of internal negotiation of Modenese
upper-middle-class Jewish women. From this perspective, philanthropy
and assistance, participation and involvement, individual and collective
work, and collective property are beneficial for an in-depth analysis of the
main elements of Jewish female agency in the early modern age, including
individual ownership, administration of deceased husbands’ estates, and
guardianship over children.

As T hope to have shown, despite a certain historiographical emphasis,
the importance of the dowry and legal safeguards of women’s rights did not
automatically imply female autonomy among Jewish women in eighteenth-
century Modena. The existence of SH, on the other hand, was a much more
challenging phenomenon in the redefinition of female agency. Despite indi-
vidual vicissitudes and participation, it gave to all of the upper-middle-class
silent, or “silenced,” women an impressive voice. Thus, we are a little bit
less in the dark about Jewish women’s lives in early modern Italy.
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Women and Property in Eighteenth-
Century Cairo

Mary Ann Fay

European travelers to Egypt and other parts of the Ottoman Empire in the
eighteenth century wrote disparagingly of women in the societies where
they traveled, describing them as oppressed, deprived of rights, and virtual
captives in the harems of lascivious men. The Comte de Volney, who vis-
ited Egypt and Syria between 1783 and 1785, blamed what he considered
the miserable condition of women on Muhammad and the Qur’an for not
doing women the honor of treating them as part of the human species.
He also blamed the government for depriving women of all property and
personal liberty and making them dependent on their husbands or fathers,
which he described as slavery.!

Similar views were expressed by other male travelers to Egypt in the
eighteenth century, including Denon, who accompanied Napoleon’s forces
to Egypt in 1798, as well as Savary, Sonnini, and Niebuhr.? All the more
remarkable, then, are the views of Lady Mary Wortley Montagu, expressed
in a series of letters to friends and family between 1716 and 1718, when she
resided in Istanbul with her husband, Edward, the English ambassador to
the Sublime Porte. Lady Mary wrote that she was critical of “common voy-
age writers who are very fond of speaking of what they don’t know,” while
acknowledging that the views she expressed in her letters would no doubt
surprise the recipients.3

Lady Mary had the kind of access to women that European Christian
men did not have, since as a woman and the wife of the English ambas-
sador, she was invited to the homes of upper-class women, including the
widow of a sultan. Thus, she was able to see firsthand the harem or fam-
ily quarters of the home, whose descriptions she clamed were greatly dis-
torted in the travel writings of European men, who would never have been
granted access to those places. In addition, Lady Mary learned that Islamic
law gave Muslim women property rights, and she quickly understood how
these rights empowered women. In a letter to her daughter, she wrote about
“those ladies that are rich having all their money in their own hands, which
they take with ’em upon a divorce with an addition which he is obliged to
give ’em. Upon the whole, I look upon the Turkish women as the only free
people in the empire.”
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Lady Mary’s linking of property rights to freedom was not just the
result of astute and empathetic observation but based on her own experi-
ences as a daughter and wife living under English Common Law.’ Lady
Mary was the daughter of an earl, Lord Dorchester, and the wife of
another aristocrat, Edward Montagu, whose grandfather was Edward,
the first Earl of Sandwich. Wealthy and wellborn, Lady Mary should
have had a life of comfort and ease, but because she married without her
father’s consent, she lived a penurious existence, with a penny-pinching
husband who was increasingly cold and absent from home for long peri-
ods. Because she and Montagu had eloped, her father refused to settle
property on her for her separate use—a tactic that wealthy aristocratic
families employed to evade English common law, which prohibited mar-
ried women from owning property and kept them under the perpetual
guardianship of their husbands. Without a settlement from her father,
Lady Mary had no money of her own and was therefore reduced to writ-
ing letters to her husband, begging for housekeeping money for their home
in the country, where she lived with their children while he was away in
London. Drawing on her own experiences, her knowledge of English and
Islamic law, and her acquaintances among elite Ottoman women, she was
able to write with more understanding than her male counterparts about
the lives of Muslim women.

PROPERTY RIGHTS IN COMPARATIVE PERSPECTIVE

In this chapter, I will first compare the property rights of early mod-
ern women in England and France with women living under Islamic
law (shari‘a) in order to show how property rights secured by law and
legal personhood empowered Muslim women. Second, I will focus on
how women in eighteenth-century Egypt exercised their rights by buy-
ing and selling property, managing the property of other women, and
establishing religious endowments that benefited them during their life-
times and their designated heirs after their death. Although Islamic law
gave women distinct advantages in both their right to own property and
their right to have independent legal standing before the courts, there are
commonalities between early modern European and Egyptian women.
Even in the most restrictive legal environment, women had some access
to family property through inheritance, dowry, or their widow’s portion.
Also, court cases show that women used the courts to challenge their kin
in order to protect their rights and interests. Nevertheless, the evidence
from early modern legal codes and court cases demonstrates that Muslim
women were more secure in their property rights than English and French
women of the same period.

As an Englishwoman—and a titled one at that—Lady Mary’s predica-
ment was due to the fact that common law in eighteenth-century England
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did not accord women property rights or even a separate legal personality.
Under English common law, married women could not own property and
therefore could not make contracts on their own. Once married, a woman’s
personal property (chattels) became her husband’s absolutely, to use or dis-
pose of as he saw fit without her consent.® W. S. Holdsworth, in his A His-
tory of English Law, described the law’s conception of marriage as “a gift of
the wife’s chattels to her husband.””

A married woman’s real property (land and improvements) came under
her husband’s control but not his legal ownership—that is, he could not sell
it without her consent. It was not until the fifteenth century that married
women were granted a life interest in one-third of the land that had been
in their husband’s possession at the time of the marriage. As Sir William
Blackstone, the noted eighteenth-century English jurist, said, “By marriage
the very being or legal existence of a woman is suspended, or at least it is
incorporated or consolidated into that of the husband, under whose wing,
protection and cover she performs everything and she is therefore called in
our law a feme covert.”®

As a feme covert, a married woman could not own any personal property
except clothing and personal ornaments, could not control her real estate,
and could not make a contract in her own name. The law placed the wife
under the guardianship of her husband and made him legally responsible for
her. The only way a woman could be recognized as a feme sole, or separate
legal person, was by remaining a spinster; becoming a widow; or persuad-
ing her husband to agree to this designation so that, for example, she could
conduct her own business. In other words, women living under common law
were disadvantaged regarding property ownership not only because they
were women but also because they were married.

Since changes in women’s legal status were not possible under common
law, they began to be made through equity jurisprudence in the chancery
courts. From the sixteenth century on, equity law and chancery provided
the propertied classes with the legal means to settle property on women for
their separate use, with the consent and approval of the husband.’” These
settlements were known as jointures and could be set up by any adult of
sound mind—including the woman herself, her relatives or friends, or her
future husband—and were managed by a trustee appointed by the court.
This, of course, is what Lady Mary would have received if Montagu had
not quarreled with her father or if she had accepted the suitor her father
had chosen.

If a wife survived her husband, her real property reverted to her control
absolutely. She also enjoyed a life interest in one-third of the freehold lands
that had been in her husband’s possession at the time of the marriage—a
right granted to all women in the fifteenth century. A woman could give up
this life interest or dower for a jointure lasting for at least her lifetime.

English common law did not endow women with property rights or a
separate legal personality, and the custom of entailing landed property to
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the eldest male disadvantaged them even more. In order to keep their estates
intact, members of the aristocracy and landed gentry practiced entail and
primogeniture to prevent fragmentation of landed property, which was the
chief source of wealth during this period. Entail and primogeniture cut
all but the eldest male out of the inheritance of the family’s landed prop-
erty, thereby disadvantaging younger males and all females. In contrast to
English law, Islamic law works against the consolidation of property and
inheritance through the male line by requiring the division of the deceased’s
property among both male and female heirs according to the relationship
of the heirs to the deceased. In the case of women, their share is generally
one-half that of a man’s.

It was not until the passage of the Married Women’s Property Bill in
1870 that married women in Britain gained legal rights to their own prop-
erty. In the United States between the 1840s and the 1880s, most states
passed a series of acts recognizing the right of married women to own and
control their own property. Eventually, the legal definition of property was
widened to include earnings from wages and business.!

Before the Revolution and the reform of the legal system completed by
Napoleon, the situation in France was more complex due to differences
between the customary law enforced in provinces across northern France
and the civil or statutory law practiced in the south, where the influence of
Roman law was still felt.!! The absence of a unified code of law before the
nineteenth century makes generalizations about women’s property rights
difficult. However, studies of various provinces and districts around France
have made it possible for scholars to see some commonalities in the treat-
ment of women and their access to property.

According to Diefendorf, both customary law and Roman law tended
to give all children, both male and female, some rights to shares of prop-
erty owned by their parents at their parents’ death.!? Customary law in the
various regions of France prescribed that children should share equally in
the assets. The only other time in a woman’s life when she was allocated a
share of parental property was when she married and was given a dowry
(dot). Scholars previously assumed that women were “dowered off” by
their parents and thus renounced their share in the inheritance after their
parents’ death.'> However, studies like Diefendorf’s demonstrate that there
were differences depending on whether customary or statutory law was in
force. In sixteenth-century Paris, for example, only two of the 180 mar-
riage contracts recorded involved the renunciation of future inheritances.'
Meanwhile, in regions where statutory law prevailed, a daughter usually
renounced all further claims when she received the dowry promised in her
marriage contract."

The most restrictive laws concerning women’s access to property were in
Normandy, which followed customary law. An eighteenth-century Parisian
commentator called Norman customary law “barbarous” with regard to
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women, and the legal historian Jean Yver noted that “the Norman regime
constituted the most severe situation of inferiority” for women in all the
French customary law regions.'® In general, daughters were excluded from
the inheritance of their parents’ property and had no legal right to a dowry.
In Normandy, the dowry was a natural obligation, not a legal one. Also,
women had no permanent rights to the property she and her husband
acquired during their marriage, and this could not be altered by either a
marriage contract or a will made by the couple.'”

Although Normandy was the most restrictive region in France toward
women and property rights, all married women in France, as in England,
were constrained by the lack of legal personhood, which placed them under
the perpetual guardianship of their husbands. As a seventeenth-century
Grenoble barrister said, a woman’s husband was “her head, her eyes, her
guardian and her master.”'® Women with the most autonomy and control
over their persons and their property were widows, whether in England or
in France. French widows generally had a share of their husband’s inheri-
tance, typically equal to their dowry or to their dowry plus a share of the
goods acquired as a couple since the marriage. They also had legal control
of all possessions in the interval between the death of the husband and the
coming of age at twenty-five of their children."” Women could also obtain
some autonomy from their husbands by being declared a marchande pub-
lique, which, like the feme sole in England, allowed them to make valid
contracts relating to their trade or business.

Muslim women were different from early modern English and French
women because their rights to property were not dependent on their mari-
tal status. Because an adult Muslim woman did not lose the right to own
or manage her property upon marriage, she did not have to remain a
spinster to retain those rights or wait to regain them as a widow. Rather
than linking property to marriage to the disadvantage of married women,
as did the laws in England and France, Islamic law looks upon adult
women as autonomous where rights to property are concerned. The law
gives Muslim women the right to own and manage property and endows
them with legal personhood, making them legally autonomous from hus-
bands, fathers, or brothers.?° Thus, Muslim women can exercise their
property rights as individuals, and they have the power to make bind-
ing legal contracts without the approval of a father, a husband, or some
other guardian. Unlike eighteenth-century common law and French law,
Islamic law does not conflate the personhood of a wife into that of her
husband, thereby making it possible for a married woman of any class to
own property or make a contract. In England and France, on the other
hand, a married woman was under the perpetual guardianship of her
husband and could not act legally in her own right. In other words, the
law kept her in a childlike state, and she could never, as long as she was
married, achieve her legal majority.
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THE LEGAL BASES OF WOMEN’S RIGHTS

Women’s right to property in Islamic law is derived from a verse in the
Qur’an, which Muslims believe is the literal word of God as revealed to the
prophet Muhammad in the seventh century. The Qur’an also became one
of the sources of Islamic law, which after the death of the Prophet in AD
632 evolved into the four schools of Sunni jurisprudence that exist today.
The particular revelation relating to women’s property ownership is found
in sura (chapter) 4, aya (verse) 7:

From what is left by parents
And those nearest related
There is a share for men

And a share for women,
Whether the property be small
Or large—a determinate share.?!

Under the law, an adult woman—married, unmarried, or widowed—has
the right to own and manage her own property; to will it to her heirs after
her death; and to endow it as a religious trust, or wagf. A female who is
not yet legally an adult can inherit property from a relative, for example, but
the property, like her person, would be supervised and managed by her legal
guardian, in most cases her father. The only legal restriction on women’s
property ownership is the same as that on men’s—namely, that the property
of the deceased is subject to division according to the law. The Qur’an stipu-
lates which relatives have an interest in the property of the deceased as well as
the size of the share each should receive. Female children are entitled to half
the share of their brothers. Sura 4:2 of the Qur’an says:

God (thus) directs you

As regards your children’s
(Inheritance): to the male,
A portion equal to that
Of two females.??

Both men and women can evade the division of property stipulated by the
Qur’an by making a will, which allows the testator to divide the property
as he or she pleases. However, only one-third of the testator’s estate can be
willed and thus not subject to Islamic inheritance law. Such practices as the
English entail and primogeniture and the French preciput, which privileged
the eldest males in a family, would be illegal under Islamic law, which pro-
duced a fragmentation rather than a consolidation of property and thus of
wealth through the laws governing inheritance.

Additionally, the dowry, or mabhr, is paid directly to the woman, not to her
family or to her husband, and she maintains control of it after her marriage.
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Sura 4:4 makes this explicit by saying, “And give the women (on marriage)
their dower as a free gift.”>> A woman retains possession of her property
after her marriage, and neither spouse has a legal claim to or interest in the
property of the other because of the marriage. The woman does not have the
legal responsibility or obligation to use her personal wealth or property to
support her husband or family. Maintenance—providing food, clothing, and
lodging—is the primary responsibility of the husband. In return, a woman
gives her husband faithfulness and obedience. According to Sura 4:34:

Men are the protectors

And maintainers of women,

Because God has given to one more (strength)
Than the other, and because

They support them

From their means.

Therefore the righteous women

Are devoutly obedient.*

Thus, Islam, while expanding the legal and property rights of women, did not
overturn the patriarchal order set in place by its emergence in seventh-cen-
tury Arabia. It did, however, restructure the gender system and give women
some autonomy within a patriarchal legal system and family structure.

WOMEN AS PROPERTY OWNERS IN
EIGHTEENTH-CENTURY EGYPT

There is ample evidence in court documents and archives that women
throughout the Ottoman Empire exercised their property rights.?* Women
bought and sold property; were heirs to the property of deceased relatives;
acted as moneylenders; ran businesses; and made religious endowments
known as awqaf (sing. wagqf), which are similar to the European mortmain.
In early modern Egypt and the wider Ottoman world, court documents show
that women’s religious trusts endowed Qur’anic schools, public fountains,
mosques, soup kitchens, and other public buildings or charitable endeavors.
Egypt’s thriving commercial economy from the medieval through the early
modern period provided women with the means to invest in urban, commer-
cial real estate that produced an income for themselves and for their heirs,
supported their charitable endeavors, and provided salaries for other women
whom they designated as managers (naziras) of their charitable trusts.
Egypt in the eighteenth century was a province of the Ottoman Empire,
having been conquered by an army led by Sultan Selim in 1516-1517. Before
the Ottoman conquest, Egypt was an independent sultanate, governing from
its capital in Cairo an empire that included greater Syria and Palestine as
well as the region along the Red Sea in Arabia known as the Hijaz, which



214 Mary Ann Fay

contained the holy cities of Mecca and Medina. The sultanate arose in the
wake of the Mongol invasion of the Islamic lands, when a group of slave
soldiers in the entourage of the Egyptian provincial governor stopped the
Mongol advance along the eastern Mediterranean at Ayn Jalut in Palestine.
Between 1260 and 1516, Egypt and the empire were ruled by dynasties of
slave soldiers known as Mamluks. During this period, Egypt was an entrepot
in the East-West trade in spices, textiles, and luxury goods. In 1383, the
scholar Ibn Khaldun described Cairo as the “metropolis of the universe,
swarming core of the human species . . . a city embellished with castles and
palaces, bedecked with convents and colleges, illuminated by the moons and
stars of knowledge.”” At about the same time, an Italian traveler named
Frescobaldi wrote, “the imperial city of Cairo is rich and abounds with the
sugars, spices and food from all places. . . . This city of Cairo has a popula-
tion greater than all of Tuscany, and there is one street more populated than
all of Florence.”?8

The process of recruiting non-Muslim slaves to serve as soldiers in impe-
rial armies and as managers in imperial households began with the Abbasid
caliphs in Baghdad in the ninth century. This form of slavery is sometimes
called Islamic or household slavery to distinguish it from the chattel slavery
of the Americas. The slaves who were recruited or sold into the service of
the caliphs were trained in warfare and bureaucratic skills, and when their
training was complete, they converted to Islam, were manumitted, and were
placed into positions in either the military or the ruler’s household. As the
caliphs began to lose control of the provinces, imperial governors and sol-
diers, who had slave origins, developed a great deal of autonomy from the
capital and sometimes went into open revolt. The Mamluk sultans who ruled
Egypt between 1260 and 1516 recruited their slaves first from among the
then animist Turks from central Asia and later from Circassia. When the
Mamluks were defeated in 1516, it was at the hands of another slave dynasty,
the Ottoman, whose army and bureaucracy was largely composed of Chris-
tian slaves from the Balkans.

Although Egypt was incorporated into the Ottoman Empire as a province,
Mamluk power never entirely disappeared, and by the end of the seventeenth
century, Mamluk households began to reassert themselves and challenge the
Ottoman establishment for military control of Egypt and its tax revenues
from agriculture and trade.?” The Mamluks reproduced themselves and their
households primarily through slavery. In the eighteenth century, slaves des-
tined for Egypt came primarily from Georgia. Male Mamluks also imported
women as slave concubines and wives for themselves and for members of
their households, which ensured that they would remain a group separate
and apart from the Egyptian population they dominated. It is ironic that
European travelers like the Comte de Volney described Egyptian harem
women in particular as captives or slaves, because although elite Mamluk
women did have origins as slaves, after their manumission, conversion to
Islam, and marriage to powerful Mamluk men, they enjoyed the same rights
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as freeborn Muslim women, including property rights. What’s more, they
were among the wealthiest women in the country, as their religious-trust
deeds demonstrate.

The context for Egyptian women’s economic activity is not just the legal
rights that Muslim women enjoyed and exercised but also the particularities
of the eighteenth-century economy, which provided women with lucrative
investment opportunities in urban residential and commercial property.3°
Egypt continued to occupy an important position as an entrepdt in the East-
West trade, but its relationship to the global market began to change around
the time of its defeat by the Ottomans and its incorporation into the empire.
The decisive event for Egypt was the entrance of Europeans into the Indian
Ocean in 1496 and their eventual dominance of the trade in spices, textiles,
and luxury goods, which had previously flowed through Egypt to European
markets. As Egypt’s share of the market in these commodities began to
decline, it compensated both by monopolizing the trade in coffee from Yemen
and by becoming part of the huge internal Ottoman market. Although by the
eighteenth century the trade in coffee was under pressure from production in
European colonies in the Caribbean, as was the sugar trade, Egypt still had
a thriving commercial economy, the center of which was Cairo. The city had
an infrastructure to accommodate the transit trade as well as local manu-
facturing and handicraft production, including the centerpiece of trade and
artisanal production, the wakala—also known as the caravanserai—which
had several functions. The wakala served as a warehouse for goods in transit,
lodging for merchants, workshops for manufacturing, and retail shops for
the sale of domestic and foreign goods. The city also had tenement housing
called rab’ for the working class, as well as shops and workshops scattered
around the city and the Nile port of Bulag.

Islamic law also worked in women’s favor not only by giving women prop-
erty rights and legal personhood but also by requiring partibility of inheri-
tance. Estates had to be divided among heirs according to a certain legal
formula based on consanguinity and gender; thus, structures such as houses,
shops, and wakalas would sometimes have to be divided into shares to sat-
isfy the law. The shares resulting from the division of an estate could subse-
quently be bought and sold. Thus, women of modest means would be able
to invest in commercial buildings that they might not otherwise have been
able to afford.

The documents used for this essay that present evidence of women’s prop-
erty ownership are the deeds of religious endowments, or awqaf, housed in
the archives of the Ministry of Awqaf in Cairo. Briefly, a wagqf is the alien-
ation of income-producing property in perpetuity to benefit—although not
always immediately—a religious or charitable cause.’! The impulse of pious
Muslims to establish religious endowments is said to go back to the time of
the Prophet Muhammad. The formulation of the legal doctrines related to
wagqf date back to the eighth century, when Islamic law was taking shape.
Under the law, a waqf was deemed to be valid only if it was irrevocable and
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made in perpetuity. A wagqf has certain advantages for all donors, since it
allows them to evade Islamic inheritance laws and designate the heirs to the
income of the endowment as well as the share that each heir will receive. The
law also allows donors to endow their entire estate, while a will can only
bestow one-third of the testator’s estate. A wagqf is particularly attractive
to women because all awqaf are supervised by the Islamic courts. Thus, a
wagqf reinforces the legality of women’s property ownership and places the
property, the donor’s stipulations for the disbursement of its income, and the
donor’s role in the endowment under the auspices of the Islamic courts.??

Although all endowments are supposed to have a charitable or pious pur-
pose, the law allows donors to establish family (ahli) awqaf instead of pious
(kbayri) awqaf. The difference between the two is that the pious wagqf imme-
diately benefits religious institutions or pious causes, such as providing bread
to the poor, while a family wagf allows the donor to benefit from the income
of the wagqf during her lifetime and that of her heirs after her death. When
there are no heirs left to claim an income from the wagqf, the revenues gener-
ated by the wagqf property finally revert to the religious or pious causes stipu-
lated by the donor. The family wagf also allows the donor to name herself the
administrator (nazira) of her wagqf, giving her control of the endowment dur-
ing her lifetime and the power to name the administrator who will take over
after her death. In this way women could—and did—name other women as
administrators, who drew a salary for the performance of this duty.

For example, Shawikar Qadin, one of the wealthiest and most famous
of Mamluk women during her lifetime, was the concubine of two power-
ful Mamluk amirs and the wife of another. In her endowment, which she
recorded in the central Cairo court of al-Bab al-‘Ali in 1762 and which con-
tained many lucrative assets, she named her freed female slave, Mahbuba
Bint ‘Abd Allah al-Bayda, as the administrator of her wagf after her death
and the deaths of her children and grandchildren.’> We know that Mah-
buba assumed this role because of a note on the endowment deed, which
records her as acting in this capacity in the exchange of a piece of property in
Shawikar’s endowment.

The pattern that emerges from a reading of the waqgfiyyat (endowment
deeds) of women in the eighteenth century is that most women founded fam-
ily awgaf, in which they named themselves beneficiaries of the income from
the wagqf during their lifetime and also designated themselves as administra-
tors of their own wagqf. Thus it appears that women were using the wagqf
system as a court-sanctioned trust fund from which they derived an income
and over which they exerted control.

WOMEN’S RELIGIOUS ENDOWMENTS

The records of the Ministry of Awqaf show a total of 3,316 entries related
to wagqf cases during the entire Ottoman period.3* According to the ministry’s
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index for the eighteenth century, the total number of men endowing awqgaf
as individuals or with other men was 364, and the total for women as indi-
viduals or with other women was 104. Of the total number of endowments
founded by individuals, women donors made up 24 percent, the wagfiyyat of
which can be found in the archives (daftarkbhana) of the ministry. A majority
of the women—sixty out of 104, or 57.6 percent—endowed more than one
property. This means that the majority of endowments can be classified as
middling or large rather than small or having only one asset.

That women founded 24 percent of these awqaf is consistent with results
obtained by other researchers for both the Arab provinces and Anatolia dur-
ing the Ottoman period, which placed women between 20 and almost 37
percent of total donors.>* These include female donors from fifteenth- and
sixteenth-century Edirne, sixteenth-century Istanbul, eighteenth-century
Aleppo, nineteenth-century Jerusalem, nineteenth-century Nablus and Trip-
oli, and Jaffa during the entire Ottoman period.

The kinds of property Egyptian women endowed can be broadly divided
into two groups: urban commercial and residential and agricultural. The
types of property included makan, defined as a building or a unit in a build-
ing that could have a number of possible uses, depending on the needs of
the occupant;®® various kinds of shops, workshops, warehouses, living
units (tabaqgat) in apartment houses, wakalas, and rab (tenements or apart-
ments often found over wakalas); plus mills, waterwheels, watering troughs,
springs, courtyards, gardens, coffeehouses, public baths (hammam), and pro-
ductive agricultural land. In short, women owned and endowed all manner
of income-producing property, which provided them with the revenue to sup-
port themselves and their endowments.

Women of all classes bought property and created religious endow-
ments. However, the largest awqaf by far belonged to women who were
former slaves and part of the Mamluk elite. They can be identified by their
names, which include their relationship to Mamluk men as wives or widows,
and by their designation as al-Bayda (the white), indicating Georgian or less
frequently Circassian origin. For example, Shawikar Qadin named herself
this way in her endowment deed: “Al-Sitt al-Masuna Shawikar Qadin Bint
‘Abd Allah al-Bayda Ma‘tuqat al-Marhum al-Amir ‘Uthman Katkhuda al-
Qazdughli wa al-Ma‘rufa bi zawjat al-Marhum al-Amir Ibrahim Katkhuda
Ta’ifat Mustahfizan al-Qazdughli.” Translated, the name means: “The
Esteemed Lady Shawikar Qadin daughter of God’s servant, the white (al-
bayda), freed slave (ma‘tuqat) of the deceased amir ‘Uthman Katkhuda al-
Qazdughli of the Mustahfizan (Janissaries) and known as the wife (zawjat)
of the deceased Amir Ibrahim Katkhuda of the Mustahfizan.”

Of the 126 women who endowed awqaf in the eighteenth century, forty-
three (34.1%) were manumitted slaves in Mamluk households. Among them,
two were freed black slaves, whom we can identify by the names in their
endowment deeds, which include “al-sawda” (the black). Their endowments
were small, having one or two assets of the least valuable type of property.
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Based on evidence from endowment deeds as well as the chronicles of the
period, white slaves who shared the same ethnicity as Mamluk men were pre-
ferred as marriage partners, while black slaves served Mamluk households as
domestic servants.

Freeborn women made the largest number of awqaf, fifty in total, but
thirty-two of these were small, having only one or two assets. The most com-
mon asset in small awqgaf was either a makan or a share of a makan. Free-
born Mamluk women, including eleven daughters and one sister of Mamluk
amirs, also made awqaf, which, while often substantial, were not as large as
those of the freed slaves.

When using the religious endowment deeds for evidence of women’s
ownership of property, it is not possible to give the value of each asset,
since the deeds did not record the sales price or value of the property in
individual endowments. However, since the law required that the property
endowed be sufficient to support the religious or charitable purposes stipu-
lated in the endowment, we must assume that the courts had this informa-
tion at the time the endowment was recorded. However, we can use other
sources to estimate the value of the property, particularly the division of
estates after death as required by law, which attach monetary values to
the assets as well as to claims on the estates from various creditors. Thus,
Andre Raymond’s work on Cairene merchants during the Ottoman period
demonstrates that the most lucrative investment was first a wakala, whose
sales price could reach a million paras—the currency of the time—depending
on its location in the city.?” Descending in value from the wakala were retail
shops, dwelling units, and finally artisanal workshops.

A family wagqf, favored by male and female elites with wealth to protect
and a desire to pass on property to their heirs, will revert to a pious or chari-
table wagqf when the line of stipulated heirs to the income is extinguished.
Women like ‘A’isha Qadin, one of the wives of the powerful Mamluk, Hasan
Katkhuda, stipulated that the income from her wagf be given to support the
holy cities of Mecca and Medina, a very common bequest, and also to sup-
port poor Muslims.3* Some women left instructions for prayers to be said at
the tombs of their deceased relatives or the distribution of food during the
fasting month of Ramadan, when many Muslims engage in charitable acts.
Nafisa al-Bayda, perhaps the most famous of eighteenth-century Mamluk
women, also undertook charitable endeavors. Nafisa was the widow of the
powerful ‘Ali Bey al-Kabir, who died while fighting against the Ottomans
for control of Egypt and the eastern Mediterranean. She was later the wife of
Murad Bey, one of the last Mamluks to hold power in Egypt. Nafisa acted as
intermediary between her husband and the French community of merchants
in Cairo. During the French occupation of Cairo between 1798 and 1801, she
served as the go-between between the French forces and her husband, who
had fled the city and organized Mamluk resistance to the French from Upper
Egypt. Nafisa did not make a wagf, or at least one has not yet come to light.
However, she was an investor in the city’s commercial economy, owning a
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wakala with an attached sabil-kuttab in an intensely commercial district
near the Bab Zuwayla gate. She was commended by the chronicler al-Jabarti
for her piety and charity in building the sabil-kuttab, a structure that had a
public water fountain at its base and a Qur’anic school for boys at the top.*’

CONCLUSION

A comparison of women’s property ownership in eighteenth-century Eng-
land, France, and Egypt shows clear advantages for women living under
Islamic law. The Qur’an is clear that women have property rights, which
gives those rights the sanction of religion and the force of law. Qur’anic
verses attest to women’s inheritance rights; a woman’s right to have her
dowry (mabhr) paid directly to her; and the right of an adult woman to make
a valid contract, whether it be a marriage contract, a will, a religious endow-
ment, or a contract to buy or sell property. Women’s property is her own and
for her own private use; neither her husband nor any other male relative has
a legal claim to it. Thus, Islam as a religion and a legal system speaks directly
to women and to their rights and responsibilities as Muslims.

What early modern Muslim and European women appear to have had
in common was their willingness to use the courts to protect their prop-
erty or their right to property they believed was theirs under the law. In
upper Normandy between 1680 and 17435, for example, one-quarter of the
1,200 cases from the lower royal and seigneurial courts had women as their
principal parties. Over 95 percent of women’s suits were civil cases that
turned on critical matters of property, family, and honor.*® Cases from the
Egyptian courts reveal that women actively used the courts to protect their
rights as property owners, as wives demanding maintenance or petitioning
for divorce, as mothers requesting guardianship of their minor children, as
business owners, and as moneylenders.

In addition, no matter how restrictive women’s access to property was,
women achieved some rights and access to family property. Whether in
Europe or the Islamic world, society recognized the centrality of women
to the family, and of the family to society and the state. The state and the
courts had an interest in making sure that widows would not slide into
penury after the death of a spouse and that her children would be cared
for. The state wanted to make sure that agricultural land would continue
to be cultivated and the taxes paid, while the family wanted to ensure its
longevity by keeping its descendants on the land. Thus, even when women
were prohibited from inheriting agricultural property, they were able to
do so in the absence of male heirs. Also, it was not unusual for a family to
welcome a son-in-law into the home to assure lineage continuity. Wealthy
English families like Lady Mary’s as well as the less well-off had an inter-
est in protecting the well-being of the daughters they married off and the
family property they sent with her as a dowry, both for her sake and for the
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sake of the grandchildren who would one day inherit it. Pressures such as
this resulted in wealthy Englishmen turning to equity law in the chancery
courts as a way to settle property on a daughter so that she could enjoy the
income during her lifetime. The property would be protected from a pos-
sibly irresponsible husband and preserved through the maternal line for the
grandchildren. What is clear in the European and Islamic legal codes relat-
ing to women’s property rights is that laws of property regulate the family
as a whole as well as gender relations inside the family, and act to preserve
the dominance of the male as head of household.

When considering the clear advantages of property rights for women
under Islamic law, the image of Muslim women in eighteenth-century Euro-
pean writings was generally inconsistent with the realities of most women’s
lives. European travel writers and memoirists were generally uninformed
about the Islamic faith and the law and would not have been invited into
upper-class homes and certainly not into family quarters, where they would
have made the acquaintance of women about whom they were writing.
Although lacking firsthand knowledge of Egyptian women, European male
travelers portrayed women as oppressed and degraded, childlike and igno-
rant, and virtual prisoners in their harems. The allegedly miserable condi-
tion of women in Egypt was used by Europeans to proclaim the superiority
of Western civilization over Eastern Islamic civilization on the basis that the
West did not have harems, and that Western women enjoyed a much higher
status and better treatment than the women they encountered in Egypt.

In their travel writings and memoirs, the harem and the veil served as
signifiers of the low status of all women, even though only the elite prac-
ticed female seclusion and veiling. Polygamy was also rare and practiced
mainly by the elite and the very wealthy. Only the wealthy could afford to
keep the women in their households economically inactive, and only they
could afford the large homes with separate family quarters, where women
could entertain their guests, and men not related to them could not enter.
Only the very wealthy Mamluks or merchants could afford separate dwell-
ings for each of their wives and concubines. Lower-class peasant women
worked alongside their men in the fields and were active as sellers of farm
products in the local markets. Urban women worked alongside their men
in shops and workshops and worked at various trades, such as midwives,
bakers, sellers of foodstuffs, attendants in the public baths, and singers.
The housing units of working-class Cairenes were small, and privacy was
a luxury. When men wanted to entertain their male friends, they did so on
the stone bench, or mastaba, outside of the tenements that housed the city’s
working families. Also, female seclusion did not equate to imprisonment,
since elite women left their homes for various reasons. Male travel writers
regularly commented on the sight of veiled women on the streets, on boats
on the river, or riding about the city on the backs of donkeys. Women visited
their families and friends, the public baths, and the cemeteries and tombs
of their dead on Fridays; walked in the marriage processions of friends and
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relatives; and made ritual visits to the homes of friends or family members
who had just given birth. Elite women participated in religious and secu-
lar holidays, and their boats could be seen on the Nile—easily recognized
by the screens surrounding the deck, which protected the privacy of the
women on the boat.

Constraining women’s physical and sexual autonomy and keeping mar-
riageable men and women separated from each other was an ideal for all
of society, not just for the elite. However, these constraints did not abro-
gate women’s legal rights to own property or to engage in economic activ-
ity, whether as investors in the city’s urban and commercial economy, or as
workers in the shops and workshops around the city or on the family farm.

When she resided in Istanbul, Lady Mary Montagu often donned the
concealing clothing of upper-class women and visited the sights of the city.
She reported that she felt a certain freedom as she walked around the city
because she could not be approached by anyone, even a man who might
suspect her of being his wife.*! Because of her willingness to don the cloth-
ing worn by Ottoman ladies and visit them in their harems and baths, she
was able to see through and beyond the veil and the harem walls to some-
thing more fundamental to women’s position within the family and society.
As she wrote to her daughter, Lady Mary, it was “having all their money
in their own hands.”*
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14 From Mabhalle (Neighborhood) to
the Market and the Courts

Women, Credit, and Property in
Eighteenth-Century Istanbul

Fariba Zarinebaf

Research on the social and economic history of Ottoman women has
entered a new phase with the exploration of archival documents, particu-
larly Islamic court registers (sicill) that have not been subject to deliberate
destruction and the ravages of fire.! Taking into consideration certain gaps
and biases inherent in any official and legal documentation, I will offer
some insight into the social and economic position of women in eighteenth-
century Istanbul based on a study of a sample of these records. Not only
were these women property owners, investors in the real estate market
(sellers and buyers), and managers and tenants of endowed residential and
commercial property, but they also participated in credit networks, as both
borrowers and lenders, with the spread of the cash economy in Istanbul.
They came to the courts to register loans and property transactions, and to
claim their inheritance shares.

Islamic law recognized women’s inalienable rights over property and
allowed them to defend those rights in the courts.? In many premodern
societies, women did not have extensive property rights, and lost whatever
ones they had to their male relatives or husband when they got married. In
more patriarchal tribal societies, women’s right to property was rarely rec-
ognized. Even in Muslim societies, the given right was often subject to con-
testation by male relatives who pressured women into giving up or selling
their shares to them. Nevertheless, many women were fully aware of their
rights and were willing to fight for them in the courts against their relatives
and husband. The inventory and registration of the goods and property of
deceased men and women in the courts helped achieve this goal.

The estates of deceased women reflect a growing class differentiation
among Ottoman women in Istanbul. While most women owned only some
basic household goods, usually kitchenware (copper pots and pans), linen,
and old clothing, others possessed jewelry, precious textiles (silks and furs),
shares in houses, and even cash. They seldom owned agricultural land or
farms.? Some had looms and textiles, which indicate that they were spin-
ners and weavers. The inventory of their estates (fereke) show that many
owned property in the form of residential units in Istanbul during the
eighteenth century.* But a good number of the women whose estates were
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registered were women of modest means. In contrast to upper- and middle-
class women, who enjoyed a measure of economic well-being, working-
class women owned little and were far more exposed to the downturns of
the commercial economy, which was spreading in Istanbul during the early
modern period.

WOMEN ON THE MARGINS

The economy of Istanbul was part of an expanding network of trade and
credit during the eighteenth century. At the same time, the expansion of tax
farming and commercial agriculture integrated the countryside into the eco-
nomic orbit of cities. The flow of goods and people from the rural hinterland
to major cities became part of everyday life and changed the social fabric of
cities in a profound manner. Rural migrants—both men and women—became
part of the growing poor and underclass of Istanbul and other cities.

As the economy of this major port city on the Mediterranean became
integrated into the European economy with the expansion of trade, certain
trading communities, including the Greeks and Armenians, gained more
advantage as protégés of European traders. Armenian sarrafs (financiers)
dominated banking, although Muslims and Jews became very active in
this sector with the growing needs of the expanding population for cash
and credit. Women constituted an important group that borrowed simply
to survive. Most were rural migrants, seasonal laborers, servants, flower
sellers (gypsies), hamam (public bath) attendants, spinners, and weavers.
There was also a subculture of women in the economy that remained mar-
ginal and outside the guilds.

The cash economy was more widespread in Istanbul, where Muslim
and non-Muslim moneylenders had an active business despite Islamic
bans on the taking of interest. Though Armenian and Jewish moneylend-
ers dominated banking, everyone lent money, including managers of cash
awqaf (sing. wagqf, “trust”), which were set up for this purpose. The rate of
interest varied between ten and forty percent, and depending on demand,
some moneylenders charged even higher rates. For example, Um Kolsum,
a woman who resided in Istanbul, borrowed 100 kurus from a woman
named Rukiye and paid her back 140 kurus, which Rukiye denied. Um
Kolsum sued Rukiye in the court, bringing witnesses to prove that she had
paid her loan back. She also demanded forty kurus back from Rukiye,
which she had paid as interest (forty percent).” One possible reason for the
high interest charge could have been that Um Kolsum had taken this loan
to pay back a previous loan and thus had a bad credit history with the same
moneylender. She may have simply been desperate and therefore willing to
pay such a high interest rate.

Women suffered the most at times of economic crisis generated by long
wars, shortages, and inflation. Most did not have an independent source of



226 Fariba Zarinebaf

income or steady employment and resorted to taking loans more frequently
when the loss of guardians, illness, divorce, and other disasters hit.

Women engaged in taking small loans to survive on a daily basis and
sometimes used anything they owned to place as surety (rebhn) with sarrafs,
who could take possession if the women defaulted on the payment of their
loans. Some borrowed from family members, who were more flexible and did
not charge interest, while others borrowed from managers of cash awqaf.

The use of cash awqaf spread in the Ottoman Empire during the sixteenth
century despite the Islamic ban on usury and the opposition of conservative
religious figures like Birgevi.® Most charged an interest rate of 10 percent,
which was lower than what sarrafs charged.” It may have been preferable
for Muslims to borrow from miitevellis (managers of cash awgqaf) rather
than from moneylenders, who were often non-Muslim (Armenian and Jew-
ish). Vahide Hatun bint (daughter of) Mustafa, for example—a resident
of Hoca Hayreddin quarter in Istanbul—took a loan of 120 kurus from a
cash wagqf. She placed her house—with its two upper rooms, lower room,
privy, kitchen, and courtyard—as surety with the manager of the wagqf, al-
Hac Abdullah Celebi, and registered it in the court in the presence of two
witnesses. She paid the manager 156 kurus (36 kurus extra), which covered
the loan, the interest, and the expenses of the house, and he agreed to give
up the house to her in the court. She then sold the house to her brother, al-
Hac Mehmed Agha, for 366 kurus. He paid her the full amount, and she
gave up her right of possession to him and registered it in the court in Janu-
ary 1721.3 This case ended happily for the moneylender and the borrower,
although the circumstances suggest that Vahide Hatun may have borrowed
money from her brother to pay off her first loan and then sold her house to
him to cover the second loan.

On another occasion, Havashah bint Muharram ibn Abdullah, a resi-
dent of Uskiidar, took a loan of 295.5 kurus from the cash wagf of Rabi’a
Hatun in December 1720 and placed her belongings, which included
precious textiles, clothing, bedding, two daggers, a gold bracelet, and
a silk-and-jewel-studded robe, as surety with the miitevelli of the wagqf,
Ibrahim Efendi ibn Mehmed, a resident of Asik Pasha quarter in Istanbul.
When her loan was due ten days later, she and her agent, Hatib Ahmed
Efendi, pledged to sell the goods that were placed as surety to pay her debt
back. When she failed to do so, the miitevelli demanded payment from
the agent. The latter brought a lawsuit to the court against her. When
she denied taking the loan, the court carried out an investigation, and six
Muslim witnesses testified to the taking of the loan by Havashah, which
was registered in the court in January 1721.° These women were not poor;
they owned property, precious textiles, and jewelry but had fallen on hard
times after divorce or the loss of a husband and were taking loans from
cash awqaf before losing or selling their property—a last resort in both
cases. Both women were taken advantage of by moneylenders and even
managers of cash awgqaf. In the latter case, the miitevelli took possession
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of Havashah’s goods and sold them in the market when she failed to pay
her loan back.

Although women tended to default more often when they could not
afford the high interest rates charged by bankers, some who borrowed
without interest still had problems fulfilling their obligations and came
to the courts as litigants and defendants to try to reach a settlement. For
example, a certain Halil sued Emine Hatun for failing to pay three and a
half months” worth of installments amounting to seventy kurus on a loan
of 260 kurus. After the court carried out an investigation, Emine confessed
to defaulting and agreed to pay the loan of seventy kurus in August 1766.1°
Halil was either a Muslim moneylender or a relative who had loaned the
money to Emine without charging any interest, but still Emine had been
unable to pay—most likely due to poverty. She may have ended up taking
another loan to pay off the first one.

In a lawsuit a month later, Hiseyn complained that Um Kolsum had
failed to pay her loan of 158 kurus to Yorganci al-Seyyid Mehmed. The
latter demanded the payment from Hiiseyn, who was her kefil (guarantor),
since Um Kolsum had become destitute. Hiiseyn had agreed to pay four
kurus a month for thirty-nine and a half months, and Um Kolsum had
agreed to pay 158 kurus to Hiiseyn at the end of the period in September
1766.1 In this case, the moneylender was again a Muslim who demanded
payment from the loan holder’s guarantor, possibly a neighbor or relative,
who agreed to pay but registered the transaction in the court to make sure
he would be paid back. Destitute women like Um Kolsum had to provide a
guarantor in order to take loans, and when they failed to pay them back,
they faced legal action in the courts. It is not clear how long it took for Um
Kolsum to pay Hiiseyn back, but she was lucky both that she did not have
to pay interest for her second loan and that Hiiseyn was willing to wait
several years.

Many moneylenders and managers of cash awgqgaf demanded goods as
surety and guarantors when they loaned to women, and sometimes these
transactions needed to be settled in the courts. For example, when Fatma
defaulted on her loan of 529 kurus to Molla Mustafa, he complained to the
court that she was willing to pay only 333 kurus. They settled on the pay-
ment of 370 kurus, and she took back from him her emerald earrings, fur-
lined robe, woolen outer garment, gold coins, ruby ring, diamond necklace,
gold bracelet, and silver censer (buburdan), which she had placed with him
as surety in July 1766.'? Clearly, Fatma was a woman of some means, who
may have lost or been divorced from her husband and placed her dowry as
surety with a Muslim moneylender—in this case, a religious figure (molla).
Her refusal to pay interest in a Muslim court turned the case to her advan-
tage, and she managed to settle with a lower payment and get back her
personal belongings. Going to the courts sometimes helped these women
win back their goods and settle on a lower payment, but not every bor-
rower was so lucky.
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These cases show that even women of middle-class backgrounds who
owned jewelry and luxurious personal goods fell on hard times and had to
resort to taking loans in Istanbul just to survive. Although women did own
property, their precarious social position made them turn in times of crisis to
moneylenders, who did not hesitate to take advantage of their situation and
lay claim to their personal belongings and property once they defaulted on
their loans. To protect their property, women often resorted to taking second
loans to pay off their first loans. The courts tended to support the claims of
moneylenders despite Islamic bans on the taking of interest. One could argue
that rehn was a form of security deposit that bankers asked of borrowers
with a low credit rating and a history of defaulting. Destitute women often
lost everything they owned to bankers, including their clothing and homes.

WOMEN IN THE REAL ESTATE MARKET

If they did not fall prey to moneylenders in times of financial crisis, many
women who owned shares in residential and commercial units rented them
out to tenants and artisans, sold them, or set up family endowments (ahli
wagqf). When relatives and others violated these rights, the women brought
lawsuits to the courts and often reached a favorable settlement. It was mostly
women of middle-class backgrounds who owned property, could afford the
court fees, and received the support of their families in defending their rights.
Many women sold their shares to end property disputes in the family. Some
were pressured into selling their shares to their brothers and husbands.

For example, a certain Kerime Hatun sold her house to her husband,
Hiiseyn Bese, for the very low price of sixty kurus. She later set up a wagf
in the court in Istanbul and declared that her husband should spend one-
third of her property on poor relief after her death. She also stipulated
that he should spend 1,001 akce on cooking and distributing food to the
poor, and purchase a copy of the Qur’an for 1,000 akge and give it to a
Qur’an reader. She set up Hiiseyn Bese as her heir (vesi), and he accepted
and pledged to carry out her will in the court in January 1721." Thus, her
husband became the new owner of her house and the manager of her small
endowment. To protect their property from future claims and sale, women
set up family endowments to ensure their heir a place of residence and some
income (if they rented the house) to be devoted to charitable purposes.

Many women were tenants of shops that were part of charitable founda-
tions. For example, in 1793, several women paid the rents (10-30 kurus/
month) of various shops to the wagf of the Friday mosque (cami’i serif) in
Cargamba Pazari, endowed by Iranian merchant Hiiseyn Efendi in Istanbul
in the late eighteenth century."* Afife Hanim rented out several of these
wagqf shops, including a spice shop (attar), a barbershop, and a dried fruit
and nut shop (yemisci), in Karakby—a neighborhood in Istanbul—for
twenty to thirty kurus a month from 1788 to 1798.1
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Middle-class women were very active in setting up small, charitable,
family foundations in Istanbul, which included mostly residential units,
small fountains, hamams, and shops.'® They usually set up their husbands,
sons and daughters, slaves, and their descendants as beneficiaries and man-
agers of their endowments in perpetuity.”” Often, however, embezzlement
by corrupt managers undermined the value of these small endowments;
thus, it was generally wiser to sell rather than leave property to heirs.

Women sold their property to other women as well. For example, Fatma
bint Mehmed and her mother, Emine bint Osman, both residents of Karabas
quarter in Istanbul, came to the court and registered the sale of their house
and all its dependencies—including two lower rooms, a kitchen, and a
courtyard—to Hadice Hatun for ninety-nine kurus. They gave up their
rights to the house after Hadice paid them and registered the sale in the
presence of nine Muslim witnesses in the court in February 1721." In this
case, Fatma and her mother may have inherited the house from Fatma’s
father and held shares to it jointly. Since neither could afford to buy the
other’s share, they decided to sell it to a third party, in this case another,
unrelated woman.

Women also bought shares in their house and furniture from their hus-
band, to protect themselves against the claims of heirs after their husband’s
death. Through her agent, Ali Bege ibn Resul, and in the presence of two
Muslim witnesses in the court, Emine Hatun bint Abdullah sold to her hus-
band, Al-Hac Ali ibn al-Hac Ilyas, seven sets of old bedding, bedding covers
and sheets, clothing, nine dresses, thirty zira’ (22.74 meters) of cotton thread,
five vukiyye (6.4 kg) of cotton, copper pots and pans, dishes, a candlestick, a
cotton comb, a loom, two old chests, clothes, and more, for forty kurus. He
paid the sum and took possession of the furnishings and goods from his wife,
who gave up her claim through her agent in the court in March 1721." From
the list of her belongings, it is clear that Emine Hatun, a former slave, was
a spinner of cotton. As in the preceding case, she may have been ill or near
death, selling her belongings to her husband. Perhaps her children were too
young or had formed their own households. If she had no children, her own
family would have inherited her belongings. Thus, it is possible that Emine
was trying to bypass the Islamic inheritance laws by selling her belongings, in
this case the house furnishings, to her spouse before death. In a similar case,
Mustafa Agha ibn Ali, who served in the customs house in Istanbul and lived
in the quarter of Hiiseyn Agha in Aksaray, came to the court and registered
the following transaction in the presence of ten Muslim witnesses, including
the imam (leader of prayer) and mubtar (warden of the neighborhood) of the
quarter, in March 1871.2°He sold to his wife, Amine Munire bint Ibrahim,
who resided with him, the furnishings of the house, a cloak, beddings, a fur-
lined cloak, woolen clothing, two turbans, two pipes, two prayer rugs, cop-
per dishes, pots and pans, a metal chest, and so on, for 2,500 kurus. His wife
paid the agreed-upon sum and took possession of all the household goods
except for his old clothes. It is possible that Mustafa was ill and about to die
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and was passing the home furniture to his wife to protect her against claims
by his children and heirs.

Some women were more business oriented and rented out the property
that they inherited. For example, a certain Fatma Hatun rented out her bak-
ery (simitci) and all its tools to Ibrahim and his partners for sixteen kurug
a month. The latter rented the shop for eleven months and sent her only ten
kurus a month. When she claimed 140.5 kurus, they settled on the payment
of 110 kurus in the presence of the warden of the guild and Muslim witnesses,
and she promised to forego her additional claim of 30.5 kurus in the court. In
addition, Ibrahim gave up his claim that he had paid from his pocket eighty
kurus for the repair of the bakery and the tools, and they reached a mutual
agreement in June 1766.%' Tt is clear in this case that due to economic difficul-
ties, the bakers were unable to pay her the agreed-upon rent of sixteen kurug
a month. She had to take them to court but finally accepted the lower rent
in return for not paying the cost of repair, which was higher than her loss.
Since these men belonged to a guild that was willing to support them, they
managed to lower the rent on their own. Many artisans and producers had
difficulty keeping up with higher rents for their shops (gedik) in the second
half of the eighteenth century, a period characterized by steep inflation.

Women also owned shares in hamams and rented them out. In a lawsuit
presented by a tenant, al-Hac Mustafa, against the owners of Agha Beg
Hamam—Rukiye, Sa’ide, and Ziileyha, the daughters of the deceased Ali
Agha—the tenant claimed that he had rented the hamam from them in
1765 for three years but that they had canceled the rental agreement and
were willing to pay him forty kurus for the expenses of the hamam. He
agreed to cancel the rent in the presence of the warden of the guild of public
bath attendants, al-Hac Mehmed, who was present in the court, and vacate
it to the three women in June 1766.2% In this case, the landlords may have
withdrawn the rental agreement because they wanted to raise the rent and
find another tenant.

Women also operated hamams that were attended by women. Salihe bint
Mehmed, a resident of Un Kapani neighborhood, sued Molla Ali Mustafa,
the owner of the double (¢ifte) hamam in Kuguk Mahmud Pasha. She claimed
that he had rented it to her for ninety-five kurus a month for one year in
December 1765 but had evicted her at the end of October 1766. She claimed
a loss of 300 kurus but Ali Mustafa claimed that she had canceled the rent.
After documentation was submitted to the court, Ali Mustafa agreed to rent
the hamam to Salihe from December 1766 for another five months, and she
agreed to pay the rent of three months up front and give up her claim of loss
and to settle. Ali Mustafa in turn gave up any claim for unpaid rent by Salihe,
and they reached a settlement in October 1766.% It appears that in this case
either Salihe was behind on her rent payments or the landlord wanted to raise
the rent and decided to evict her. Salihe sued by claiming a business loss of 300
kurus for the cost of running the bath and providing their one-year contract.
The court accepted her claim to rent the hamam for another five months and
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asked her to pay the rent of three months up front to protect the landlord, who
would give up any future claims for unpaid rent prior to December 1766.

WOMEN IN THE HOUSEHOLD

Islamic law recognized the legal rights of every member of the household,
including women and children, which turned the family into a potential legal
arena of disputes, claims, and counterclaims. In particular, in recognizing
the rights of male and female offspring as legal heirs (with females receiving
half the shares of male members) and promoting the rights of children over
those of the parents, Islamic inheritance laws turned children against each
other and against parents. The court was the arena for the resolution of these
claims and counterclaims, which constituted a good portion of the lawsuits
in eighteenth-century Istanbul. Many cases were settled outside the courts.
In one such case, two sisters, Ayse and Rukiye—the elder daughters of the
deceased Halil, son of Abdulkerim—claimed that their mother had wrongly
taken possession of half the share in a house that they had inherited from
their father. According to them, their mother had given up her right over the
house to their father. But the mother, Rabi’a, claimed that her share belonged
to her until she died and, after her death, would pass on to her second hus-
band in return for the payment of a loan of 100 kurus, which he had taken
from her in 1752. They reached a settlement with the help of the miitevelli of
the house and other Muslims, in which the daughters agreed to give up their
claim over half the house to their mother, who paid them twenty gold coins
in August 1766.2* Here the court protected the rights of the heirs as well
as the mother over the house and encouraged a financial settlement so that
they could all have a place of residence. It is interesting to note that Ayse and
Rukiye were willing to take their mother to court to claim their shares over
the house and that the court had to intervene to protect the rights of all three
to the house. The Islamic right of inheritance stipulated in the Qur’an clearly
upholds the rights of male over female children and the children over the wife
as heirs, which created a deep rift among family members after the death of
the head male of the family. Nevertheless, this was a far more beneficial situ-
ation for Ottoman and Muslim women, who could actually inherit property
and control it, in contrast to their Christian sisters.

Christian women sought the safeguards of the shari‘a courts and regis-
tered inheritance and property transactions in Islamic courts. Despite com-
munity disapproval, a growing number of Armenians, Greeks, and Jewish
women came to the Islamic courts to register property transactions, claim
debts, register loans, register estates of the deceased, and sue for inheri-
tance claims. The Islamic law of inheritance that recognized the transfer
of property to male and female relatives may have provided these women
with better guarantees and protection against future claims. The estates
of deceased Greek and Armenian women of Galata and Kurucesme who
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registered in Islamic courts show a great deal of wealth in their possession.
For example, the tereke of a deceased Greek woman in Galata amounted
to 68,550 akges in 1728. She owned, among other things, a house that was
valued at 48,000 akges and a garden valued at 12,000 akges.?* The estate of
an Armenian woman in Kurucesme was valued at 152,525 akges in 1730.
Included in her possession were her house valued at 144,400 akges, and her
garden, 12,000 akges.?® Greek women’s testaments show that they engaged
in a great number of property transactions in Besiktas and Arnaviitkoy.
At the same time, many of these women were poor and fell victim to
moneylenders. For example, Maria, a Greek woman, came to the court
in Mustafa Pasha in February 1768. She claimed that her husband, a gro-
cer, had sued Musa for taking a bribe of one hundred gold coins from
her husband for opening a sherbet shop in Balat.”” Her husband had pre-
sented a lawsuit to the imperial council but was absent in the court. She
claimed that she was not aware of the lawsuit or the bribe and had no
claims against Musa. Again, it is possible that Maria and her husband had
borrowed money from Musa, could not pay him back, and provided evi-
dence to the contrary. When her husband did not show up in court, Maria
was called in, and she rightfully denied the charges against Musa. In a case
from October 1769, a Greek Orthodox woman named Kaso, the daughter
of Yorki, sued her former husband, Ayostol, for not paying child support
for their two underage daughters in Istanbul. Ayostol denied the charges
and claimed that the two children were from Kaso’s first husband, a grocer
named Praskuva who had died in Bogdan, and that she had presented a
false claim to the court of Istanbul. After he provided witnesses, the court
ordered Kaso to withdraw her lawsuit or face banishment to the islands if
she continued her false claims.?® Clearly, Kaso was desperate and in need of
financial assistance, hoping to force her former husband to provide for her
children since the real father had died without leaving them anything.

CONCLUSION

Ottoman women were active players in the urban economy of Istanbul as
borrowers, property owners, buyers and sellers, founders of small family
endowments, managers, and landladies. While it is difficult to establish
any precise economic trend in the absence of systematic data, a study of
their estates show that while a middle group was gaining in wealth, many
women were barely surviving. Their possessions included basic personal
goods and some household goods, along with the rare piece of jewelry or
property. It is certain that many women sold or gave away their personal
possessions and property before they died. Nevertheless, when they were
young and healthy, they worked, rented out property, and participated
in the real estate market as buyers and—more often—sellers. Additional
research in the Turkish archives will establish more precise trends in the
economic fortunes of women across social boundaries, time, and space.
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TEREKE
Document 1
(Translated by Fariba Zarinebaf)
ISAM (Islamic Research Center), Istanbul, Galata Sicill, vol. 14/249, folio 2b.

The estate of deceased Serife Emine bint (daughter of) Seyyid Mustafa ibn
(son of) Seyyid Yusuf, a resident of the quarter of Cuhur Cuma in Tophane,
in the district of Galata (Istanbul), to be divided among her heirs, her hus-
band Hasan Odabasi ibn Ahmed, her cousins, Seyyid Mustafa and Serife
bint Seyyid Hiiseyn, registered in January 1721.

Goods Price (akge)
2 used Yemeni pillow 110
2 used Yemeni pillow (yasdik) 120
Small cushion (mendir) 40
Cushion 100
Cushion 60
2 used medium-sized felt 213
Used cloak (ferace) 400
2 used sheets 60
2 used vests (antari) 24
Fur-lined wool coat (kiirklu ¢oha) 330
Towel (pestemal) 40
Used quilt 100
2 head cover 40
Handkerchief (mekreme) 30
Silver belt 600
Small earrings 186
Used wrapper for a bundle (bogca) 15
Basin (leyen) 170
2 round shallow dishes (sahan) 45
Mattress 120
Small things (hurdevat) 15
Bride-price in the possession of her husband 1,000

Total 3,853%
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Expenses and Fees

Debt to Fatma Hatun 240
Special fees (hamaliye, delaliye, dukaniye) 78
Regular tax (resm-i ‘adi) 60
Court fees (kalemiye,hbudamiye, ibsariye) 20
Registration fee (kaydiye) 15
Total expenses 413
Remainder of estate 3,440

To be distributed among beirs.
Distribution of estate:

To her husband

To her cousin

To her female cousin

6 shares out of 12
4 shares

2 shares

Document 2

ISAM, Istanbul, Galata Sicill, vol. 14/225, folio 8b.

The Armenian Akabet, the daughter of Kirkor, son of Artvin, passed away
in the neighborhood of Bayezid in Galata. Her heirs are her husband, the
son of Avanes, her father Kirkor, her minor son Anton, and her minor
daughter. The court set up 2 para per day for her minor son and daughter
for their expenses (nafaka ve keseve) from the estates of their mother upon

their request in RI 1141/October 1728.

Goods Price (akge)
4 pillows 800
2 mattresses 600
2 quilts 720
Chest 180
Sheets 120
Copper hamam bowl 40
Gold bracelet (15 miskal) 5,400
Pearl belt/girdle 1,500
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Goods Price (akge)
A woolen robe with pearl collar 1,800
A woolen robe with fur lining 800
Chinese ermine fur 1,000
Jeweled [unknown item] 2,640
Pearl necklace 1,500
Pearl cap (serpus) 1,200
Silk upper gown & vest 1,800
Satin vest 200
Skirt cover (kavusdurma) 400
Chinese silk gown & vest 1,200
Chinese silk vest 1,000
Quilt cover 600
Bundle wrap 300
Embroidered kerchief 620
Embroidered inner garment 180
Old Chinese silk cover 200
Embroidered [unknown item] 700
Silver embroidered shirt 600
Embroidered shirt 120
Embroidered [unknown item] 300
Handkerchief 60
[Unknown item)] 240
Leather shoes (yemeni) 200

Total 27,020

Expenses & Fees
Delaliye 565

Taxes on estate:

Kasamiye & kudamiye 675
[Unknown] 120
Nafaka 60
Other expenses 800
Total 2,220
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Goods Price (akge)
Remainder of estate 24,800

Shares of heirs:

Husband 6,150
Father 4,133
Son 9,678
Daughter 4,839
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15 Kin and Marriage in Two
Aegean Islands at the End of the
Eighteenth Century

Evdoxios Doxiadis

On January 12, 1765, on the island of Mykonos, Giannis Gouliermakis
composed the dowry contract of his daughter Fratzeskaki, who was mar-
rying a man named Nikolaos, the son of the late Mpenardou. Several rela-
tives of the bride added their own properties to the dowry her father was
bestowing, augmenting it significantly. Her uncle Kostantis added a vine-
yard, a workshop, some items for her trousseau, and two hundred asylania
politika;! her brother Nikolaos added a further fifty grosia,*> while the uncle
of the groom—the priest Nathanail—gave his nephew a house, a vineyard,
several fields, and some furniture.> Giannis was under legal obligation to
provide a dowry for his daughter, as was often the case in many parts of
Europe,* but the kinsmen who appeared in the document were not under
such obligation. Why, then, would they be willing to show such generosity
to their relatives?

This chapter will seek to determine the frequency of the participation of
kin in the property allocations taking place at marriage in the final decades
of Ottoman rule in Greece, and the differences, if any, that existed among
societies with different socioeconomic structures. It will examine the peo-
ple who most frequently participated in the dowering of women and men in
the Aegean islands of Mykonos and Naxos, as well as the types of property
given as gifts to relatives, and ultimately attempt to ascertain why rela-
tives chose to give part of their own wealth when they were under no legal
obligation to do so. This chapter is based on 142 dowry contracts from the
island of Naxos— particularly the province of Drymalia—and 256 dowry
contracts from the island of Mykonos, covering the years from 1750 until
the eruption of the Greek war of independence in March 1821.

In Mediterranean societies, marriage was not only a time of celebration
but a time to make alliances and certain statements regarding honor and
status. Such statements were closely tied to the dowry,® at least in those
places where that institution was practiced, which was most of the Euro-
pean coast of the Mediterranean. By the time of the Renaissance in many
parts of Europe, the marriage of daughters had come to represent a signifi-
cant expenditure, especially among the better-off and noble families.® In
some regions of the continent, there were periods of considerable “dowry
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inflation,” which put an enormous burden on the parents of marriageable
girls who had to provide ever-rising dowries.” Many states tried to control
the rising cost of dowries by legislation,® and the same efforts were under-
taken by the Orthodox Church under the Ottomans in the eighteenth cen-
tury,” though such efforts invariably failed to have a lasting effect. In these
conditions, when fathers were often incapable of providing a dowry—or at
least the amount of dowry needed for an “honorable” marriage—daugh-
ters may have tried to find the additional properties themselves,!® or may
have turned for assistance to more distant kin. Kinsmen and kinswomen
throughout Europe assisted, interfered, and participated in the lives of their
relatives, from planning baptisms and marriages to raising credit—even to
supporting a mistreated wife.!! Blood relatives were assisted in their time
of need,'? and networks of potential assistance were sought both through
marriages and through spiritual ties (through baptism, for instance).!’
Such expanded and simultaneously close-knit networks were as present in
Greece as they were in Europe, and they took many forms."* Widowed
women often turned to their brothers for support,’ but equally impor-
tant were the links forged through marriage, baptism, and so on. Giovanni
Morelli of Florence, for example, strongly advised his descendants, if they
were orphaned, to seek a substitute father through a marital alliance!*—an
indication of the significance of marital arrangements. Marriage created
new networks of kin, increased the number of kinsmen and kinswomen,
and connected not only the couple but each other’s relatives as well.!”

The same significance was attached to marriage in Greece—especially
since in the early modern Aegean islands, this was the time when property
was passed from one generation to the next. Unlike most other regions
of Europe, the Mediterranean, and other parts of Greece, both men and
women often received the bulk of their share of the family wealth at the
time of their marriage, with some later adjustments being made through
wills or donations.'® In both cases the transferring of property was called
a dowry, although there were significant legal distinctions between female
dowries and male ones."” Male dowries were simply the son’s share of the
patrimony, which he was free to manage and dispose of as he wished, as
long as there were no specific stipulations mentioned. Female dowries, on
the other hand, had a very different legal status. As was the case throughout
Greek-speaking Orthodox Christian areas of the Ottoman Empire, dowries
were inalienable and the wife was the absolute owner.?° Although the hus-
band managed the dowry under most circumstances,*' he was obliged to
keep his wife’s dowry intact and often guarantee it with his own property,
providing compensation in case of losses.?? Throughout the marriage, the
wife remained the undisputed owner of her dowry, and every transaction
involving her property required her approval, including the dowering of her
daughters.?® Such provisions stemmed from Roman-Byzantine law, which
was in essence the basis of the legal system functioning on the islands. The
centuries of Ottoman rule, however, alongside the absence of trained legal
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scholars, judges, and advocates, had led to certain significant deviations in
the laws and practices of the Greek-speaking regions, including those that
determined property rights and dowering.?*

In Byzantine times, the legal burden for the dowering of daughters fell
squarely on the father,> even if the wife often contributed her share for
her daughter’s dowry, as was the case in other parts of Europe.?® In many
Aegean islands, however, including those under consideration here, this
legal obligation had been transformed into a gender-based approach to
property allocation—what is often referred to as the materna-maternis,
paterna-paternis practice. In its pure form, this practice mandates that the
property of the father be passed along to the sons, while that of the mother
be divided among the daughters. In the Aegean islands, the principle held
true in broad terms but with considerable variation. In Naxos and Myko-
nos, there was a tendency to follow gender lines in dowry allocations, but it
was not unusual for a father to add property to his daughter’s dowry, or for
a mother to do the same with that of her son. In fact, both husbands and
wives, if living, were almost always present in their sons’ and daughters’
dowry contracts, and rarely was the provenance of the allotted properties
stated in the documents. Only the occasional dispute or clarification allows
us to see that a gendered practice of property transmission was generally in
practice.”” If parents provided the bulk of their offspring’s dowries, how-
ever, they were not the only people who bestowed property to the newly-
weds, as shown in the earlier example. Kinsmen and kinswomen from both
sides of the family often stepped in to augment male and female dowries.?
Before looking at what the data tell us regarding their participation, a brief
look at these two islands is necessary to set the stage.

Although geographically they are remarkably close to each other, these two
islands had considerably different social, cultural, and economic structures.
Naxos is the largest of the island complex known as the Cyclades, as well as
the most fertile, which led to the development of a mostly agricultural econ-
omy.?” Mykonos is considerably smaller and much less fertile, and perhaps
as a result its inhabitants had become much more involved with the sea, in
both shipping and mercantile activities.>* Mykonos was also a homogeneous
society, composed almost entirely of Greek-speaking Orthodox Christians.
Naxos, on the other hand, as a result of both the conquest of the Cyclades in
the early thirteenth century by the Franks and the establishment of a feudal
Duchy with its capital on the island, retained many feudal institutions even
after the incorporation of the Cyclades into the Ottoman state, leading to a
series of revolts and uprisings that pitted the Catholic “aristocracy,” which
owned much of the arable land, against the Orthodox peasantry.’! Inevita-
bly the two islands developed different social and economic structures over
the centuries, a divergence facilitated and exacerbated by the administrative
and judicial autonomy allowed by the Ottoman overlords over many of their
subjects, and especially in privileged areas like the Cyclades, which had in
essence negotiated their entry into the Ottoman Empire.32
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As was the case with most of the Aegean islands, Naxos and Mykonos
were practically self-governing, with the most significant members of the
community—the notables—exercising control over most administrative
and judicial matters. There were of course other bodies and individuals
with significant power, such as the Kapudan Pasha—the admiral of the
Ottoman fleet—who was ultimately the man in charge of most islands,
as well as the Orthodox Church, which had retained significant judicial
power, especially in civil matters such as marriage and divorce.? For our
purposes, however, the notables seem to have been the ultimate authority
in resolving disputes over matters of property transmission, and in both
Naxos and Mykonos, they seem to have based their decisions on custom-
ary law, which was in essence an evolution of earlier Byzantine practices.>
From those traditions stemmed the idea of the inviolability of a woman’s
dowry, the legal obligation of the father to provide a dowry, and so on.

The different social and economic structures of the two islands, however,
led to subtle but significant differences in their marriage patterns and dower-
ing processes, including the patterns of participation of kin other than the
required parents or guardians. The two islands shared the practice of male
and female dowering, but as Table 15.1 indicates, there were some differ-
ences. While in Naxos the majority of dowry contracts provided property
to both groom and bride, in Mykonos, the dowry was principally a female
institution. An examination of these dowry contracts can lead, and has led,
to various conclusions regarding the age of marriage on each island, property
relations between genders and generations, and the means by which property
was passed from one generation to the next on each island. What concerns us
here, however, is the role of kin as exposed by these documents.

Differences persist in the participation of kin in the dowry contracts
of each island, along with some surprising similarities. As seen in Table
15.2, nearly twice as many dowry contracts from Mykonos than from
Naxos mention at least some participation of kin. On both islands, the
main beneficiaries of the largesse of kin were brides, yet men were not
entirely excluded from such property allocations—a deviation from the

Table 15.1 Dowry contracts in Naxos and Mykonos, 1750-1821

Naxos Mykonos
Beneficiaries of N % N %
dowry contracts
Women 50 35.21 178 69.53
Men 18 12.68 7 2.73
Both 74 52.11 71 27.73
Total 142 100.00 256 100.00

Source: Historical and Ethnological Society of Greece, Naxos Archive (hereafter IEEE Naxos),
General State Archives, Mykonos Archive (hereafter GAK Mykonos).
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most common European practices.* In many cases this generosity can be
explained by the absence of parents due to death, as was the case with
Gianakis, who dowered his niece Irini;** Anousa, who dowered her niece
Maria;* the priest Zacharias, who dowered his sister Maroula;*® and
Maria, who dowered her foster child (anathrefti).® Parents could also be
absent without being dead, as seen in the case of Giorgakis, who dowered
Maria, the daughter of Stamatini Karagiorgi, according to the wishes of
her mother as expressed in a letter,** but such circumstances, though not
uncommon, were certainly not the bulk of the cases. Before we attempt to
explain why the more cosmopolitan Mykonos would have nearly twice the
participation of kin in the dowering of daughters than agricultural Naxos,
we should explore the identities of such kin that did participate, as well as
the types of property they offered to augment the dowries of women.

The question of what type of property the beneficiaries received is sig-
nificant for distinguishing between a possible confusion of marriage gifts
with actual dowry enhancements. The exchange of gifts was an essential
part of marriage in Greece, as was the case in most parts of Europe and the
Mediterranean, and it would be a valid question as to whether these addi-
tions in the dowry contracts were merely a cataloging of the gifts offered
by kinsmen and kinswomen to the newly married couple.*! Two observa-
tions, however, make such an assertion improbable. First, all marriages
included the presentation of gifts, while only a minority of dowry contracts
included additions by kin. Despite the haphazard manner in which such
documents were composed and maintained, it is unlikely that such a dis-
crepancy would occur, especially since even where recorded, only one or
two relatives seem to be offering gifts. Although many of the items offered
could conceivably be seen as marriage gifts (gold rings, jewelry, household
items, or articles of clothing), they were almost certainly not the only gifts
received by the couple.*> Furthermore, particularly in the case of women,
the incorporation of these gifts into the dowry changed the legal nature of
the goods, placing them under much greater protection—a fact that must
have been a deliberate act by the donors.

Table 15.2 Participation of kin in dowry contracts, 1750-1821

Naxos Mykonos
Recipients of giftsy N % % of total N % % of total
from kin
Women 21 75.00 14.78 77 76.24 30.08
Men 5 17.86 3.52 9 8.91 3.52
Both 2 7.14 1.41 15 14.85 5.86
Total 28 100.00 19.72 101 100.00 39.45

Source: IEEE Naxos; GAK Mykonos.
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Second, and more significantly, the “gifts” included in these contracts were
quite frequently of a nature more closely associated with dowries (land, build-
ings) than those given as marriage gifts (objects, money). As shown in Table
15.3, the property given by kin to newlyweds closely matches the ratios found
in dowry contracts on the islands, with land slightly more prominent than
the trousseau, buildings following, and the rest of the categories trailing.*
Combined, these two observations indicate that the allocations and “gifts”
included in the marriage contracts of men and women of the time were not
presents given on the occasion of marriage but something quite different.

On the question of the identity of the donors, again we encounter signifi-
cant differences between the two islands. On Naxos, brides could expect
to be supported by their brothers, who quite clearly dominate the category
of donors. Brothers, of course, were closer kin, and were often expected to
take the place of the father if the latter were no longer living.** Although
hardly absent in Mykonos, brothers there played a less prominent role, while
more distant relatives—uncles, aunts, cousins—assumed a more significant
one. On that island, even sisters were as prominent as brothers—and, in the
case of male beneficiaries, more prominent. On Mykonos, therefore, it was
the whole extended family that participated in the support of marriages,
including people who were not even related by blood, such as brothers-
in-law and godparents. Coupled with the overall greater frequency of kin
participation in Mykoniate marriages, it begins to appear that this kind of
participation had quite different motives and goals on each of the islands.
While on Naxos it may have been a matter of necessity under specific cir-
cumstances, on Mykonos it was a matter of choice—of deliberate planning
by the extended families of brides and grooms.

The circumstances of kin participation in the dowering process on
Naxos seemed to be rather specific, dictated by unfortunate circumstances,
such as the death of one or both parents. In the latter case, some relative

Table 15.3 Type of property added by kin to dowry contracts, 1750-1821

Naxos Mykonos
Female Male Femal Male
beneficiaries  beneficiaries beneficiaries  beneficiaries
Land 11 6 59 13
Buildings 8 3 19 5
Chattel 10 3 55 15
Animals 9 3 9 1
Money 3 17 3
Other 3 4 1

Source: IEEE Naxos; GAK Mykonos.
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would necessarily assume the burden of managing the property of under-
age children, along with the responsibility of marrying them off and pro-
viding their dowries. This was the case of Lios, who “adopted” the son of
his brother Vasili after the latter’s death and proceeded to marry him off
and dower him when he came of age.* Although Mykonos had its share of
similar situations, the bulk of the cases on Naxos seems to be tied to such
circumstances, even when a parent was still living and providing part of
the dowry. On a number of occasions, brothers appear to be augmenting

Table 15.4 Degree of kinship in dowry contracts, 1750-1821

Naxos Mykonos
Female Male Femal Male
beneficiaries  beneficiaries | beneficiaries  beneficiaries

Brother 15 - 17
Sister 1 - 16
Uncle 3 7 28 5
Aunt 1 1 12 -
Cousin (M) 2 - 5 2
Cousin (F) - 10 2
Grandfather 1 - ,
Brother-in-Law - - 4
Sister-in-Law - - -
Santoulos! - - 1 -
Santoula® - - 2 -
Kioura™ - - 4 -
Amnia - - 18 3
Kaliv - - 8 2
Lalav 1 - - -
Foster mother 1 - - -
Wife of uncle - - 1 -
Other (M) 2 - 11 3
Other(F) - - 6 -

Source: IEEE Naxos; GAK Mykonos.

' Godfather

' Godmother

W Usually aunt, but it could also be used as a term of respect similar to madam.

V' Again, usually aunt, but also used as a term of respect by younger women addressing older
ones. It also referred to a grandmother, on occasion a nanny, and later a woman teacher.

V Usually the term was used to refer to a grandmother.

VI'Also usually used to refer to a grandmother.
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the dowry provided by their widowed mothers because they had already
inherited from their father, according to the paterna-paternis, materna-
maternis inheritance principle often found on the islands, while their sis-
ters had not, as was quite possibly the case with Erini, the daughter of the
late Vasilios Vlaseros.** On certain occasions it is unclear whether brothers
were actually adding to the dowry of their sister or merely supervising the
division of their deceased father’s property. Although we should not ignore
the close emotional bonds between brothers and sisters, which have been
frequently brought to light by researchers,*” the presence of brothers often
had less to do with the augmentation of a dowry than with the readjust-
ment of properties among offspring.** On Mykonos, however, something
quite different seems to have been taking place.

In the case of Mykonos, the range of donors is significantly greater, and
the presence of kinsmen and kinswomen of a second or third degree of affin-
ity surpassed the presence of even brothers and sisters, although the latter
continued to play a prominent role in the marriages of their siblings. We
also observe a great number of donations by individuals who had a spiritual
or emotional relationship to the bride or groom—a situation that was quite
rare on Naxos. To understand the rationale behind the variety of donors
and donations on Mykonos, we must look at each group separately.

In the case of siblings, there is no reason to doubt that some of the same
strategies that existed on Naxos were taking place on Mykonos. In the case
of Theodoroula, for example, her sister and brother-in-law provided their
dowry “as a father,” implying the absence of surviving parents.* However,
siblings were often present right alongside their parents, sometimes offering
significant properties such as sheep and goats,*® while the deacon Makarios
was willing to give his sister 150 grosia in addition to generous donations
of household items, clothes, and jewelry.’! More often, however, the par-
ticipation of siblings was limited to token gifts, such as golden rings. Sisters
were particularly prominent in this role, adding golden rings or similar
ornamental objects to the dowries of both brothers and sisters. In general,
as can be seen from Tables 15.5 and 15.6, the presence of sisters in the
dowry process was considerably more prominent in Mykonos, by itself an
indication that siblings were not merely substituting for deceased parents
but were there for some other reason or custom.

What could be the reason behind the involvement of siblings in Myko-
nos? I will return to this question shortly, but I should stress the fact here
that by appearing in the arguably most significant legal document of their
female and male siblings, sisters—and of course their husbands and fami-
lies—asserted their role within the extended family, becoming a component
in the marital arrangements of their brothers and sisters and thus fostering
material ties along with emotional and customary ones. At the time of their
marriage, men and women on Mykonos did not leave behind their former
families to start new ones but reaffirmed and even expanded their existing
ties. For them, it was not only a new beginning but also an affirmation of
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past and future kinship ties, formalized and preserved in a document with
great legal significance.

As was the case on Naxos, there were occasions when people had to act
in place of their parents. Quite often these were people unrelated to the
recipients of the dowry but who had spiritual or emotional ties to them. In
these cases they were in essence foster parents, who were thus required to
perform the duties of dowering in the same manner that actual parents were
required to do.°> On other occasions they were related to the recipients,
but unlike on Naxos, uncles, aunts, and male and female cousins regularly
appeared to augment a dowry, even when one or both parents were still
present. And unlike the case with grooms, in which the majority of such
gift giving was clearly ceremonial (gold rings), in the case of brides, much
of the property involved was significant, including land and buildings. To
complicate matters further, cousins tended to give brides ceremonial gifts,
mirroring in this the attitude of sisters toward their brothers, while uncles
and aunts gave more substantial goods. Godparents also appeared, offer-
ing gifts to their godchild on the most momentous day of the latter’s life.
Occasionally these gifts were substantial, especially when the godparents
or other relatives were old and without children of their own.

Excluding the cases where somebody was acting in the place of an absent
or deceased parent, the gift giving evidenced in these dowry contracts can
be explained by examining certain goals and strategies that families and
individuals pursued, and can be divided into two main categories. The
first—gift giving by godparents, childless older relatives, and so on—
served a similar purpose to that seen in the donation documents that dot
the notarial archives of the period. These acts were attempts to ensure the
donor’s well-being in old age, and to make sure that the appropriate rites
were conducted after their deaths. This was a time when children formed
the only retirement security for older people.”® Those that lacked children
of their own had to look for succor elsewhere, either taking under their
wing poor children, often known as soul children (psychopaidia), or turn-
ing to younger relatives—nieces and nephews, in particular—who were
willing to help their elderly relatives in exchange for some kind of compen-
sation, in the form of either property donations or, as in the cases previ-
ously described, additions to their dowries at the time of marriage.*

The second category applies primarily to men still in their prime, mostly
uncles but also brothers-in-law** and even some brothers, who used the
opportunity of the marriage of a female relative to establish close ties
between the extended families. In some cases this participation may have
been driven by a desire to marry into a more prosperous or influential fam-
ily (hypergamy), which may have demanded a considerably more expen-
sive dowry than the parents of the bride alone could provide. Marriages,
after all, were supposed to be between roughly equal partners, not only
in Naxos and Mykonos but in most neighboring regions and cultures as
well.’® However, it was not rare for relatives of both families to provide
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additional properties to both bride and groom, as can be seen from Table
15.2, a fact that weakens the preceding assertion. But the financial equity
may have been less important in such cases than the forging of extensive
links between multiple members of different families. Such marriages could
confer significant benefits, especially in a society so involved in trade and
shipping, by allowing access to greater pools of funding or trade networks,
which would be useful to the entire family.’”

Indeed, we do know that such mercantile alliances did take place among
the wealthiest merchants on Mykonos, who needed trusted individuals to
expand their trade networks around the Mediterranean.’® Furthermore, it
has been shown that most commercial ventures of the time were of a coop-
erative nature. The launching of a single commercial undertaking involved
many individuals, who thus shared the considerable risks involved. Even the
ships themselves were run as cooperatives, with every member of the crew
having a stake in the profits of the venture, depending on his rank.* Remark-
ably, there were even reports of ships run by families, the crew being com-
posed of parents, siblings, and more distant relatives, though such ships must
have been small and limited to short voyages around the Aegean.®

One could ponder the difference between the situation on the island
and that of fifteenth-century Venice, where uncles often offered support to
assure the good marriages of their nieces, in expectation of the future eco-
nomic and social benefits—benefits shared by the fraterna. Venetian grand-
parents also offered aid, both to shore up the status of their line and again
to secure economic and social benefits.®! The difference lies in the social
and gender structures of the island. Although the concerns were undoubt-
edly similar, in Venice only one side of the family was involved in the aug-
mentation of dowries, because women were excluded from the fraterna
and the benefits and costs or investments that involved her. On Mykonos,
agnatic and cognatic kin were equally involved on each side, which possibly
allowed for more extensive networks to develop.

Throughout Europe, the participation of kin in the marriage of women—
or even in the courtship leading to marriage®>—in the form of financial aid®
has been well proven. What this analysis demonstrates, however, is that dif-
ferences in the customs of property transmission can emerge even among
societies that share a legal, cultural, and ethnic milieu. Naxos and Mykonos
were at the time remarkably similar in both legal culture and marital customs.
In both cases, the legal culture was based on Byzantine-Roman law and had
evolved along similar lines. The custom of male “dowries” was practiced on
both islands; the property and inheritance rights of women were well defined
and enforced; and the bulk of the share of patrimony was received at the time
of marriage, assuming a death or some other misfortune had not previously
occurred. Even the language of the documents, the properties involved, and
the requests and conditions of parents were remarkably similar. Despite all
that, however, in terms of relatives being involved in dowering practices, the
two islands present quite different tendencies.
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That difference, as T hope T have made clear, can be traced to the different
socioeconomic structures and practices of the island. It is well known that
Mykonos was a wealthier island, with greater links to the wider Mediter-
ranean and beyond. Even a simple look at the properties mentioned in the
dowry contracts makes this clear, since the Mykoniates had considerably
more expensive clothing and furnishings than did the Naxiotes, often of a
Western style, including Venetian mirrors and furniture. It is conceivable
that the dowry inflation that worried the Orthodox ecclesiastical authori-
ties at the end of the eighteenth and beginning of the nineteenth centuries
had a greater impact on the commercialized island of Mykonos, thus plac-
ing a greater burden on Mykoniate parents to provide the kind of dowry
that necessitated the assistance of kin. Such a burden, however, should
have been felt on both sides, since both men and women received dowries,
and would certainly not explain the cases in which kin assisted both sides
simultaneously. Instead we should look to the benefits of forging broad
alliances as an explanation for the generosity of kin—Dbenefits that would
accrue to both sides. The impact of the mercantile activities of the Mykoni-
ates, however, has not been examined as to its effect on women and the role
of gender. Even excluding the presence and impact of female merchants and
entrepreneurs—a topic for another essay—the different economic struc-
tures of the island transformed dowering practices, which in turn subtly
modified relations within families and between genders.

At a basic level, there was a significant increase in the number of formal-
ized interactions between family members, such as uncles, cousins, and
other relatives who put their names—and properties—in the dowry con-
tracts of both men and women, seeking to forge strong links that would
bind households and secure economic arrangements and alliances. This
was done in part as a ceremonial gesture—a statement of close ties—just
as in other parts of Europe the exchange of material goods at the time of
marriage confirmed an alliance and created networks of support.® Beyond
that, however, we can discern a greater role for women, taking part in a
very important transaction involving members of their families. They may
have been doing so to promote the interests of their own families or their
husbands, in particular, but the fact remains that it is their names that
appear in the documents, and that it is they who are the connecting link in
such alliances. Furthermore, women often appear alone in these transac-
tions, perhaps indicating a weakening of the earlier legal requirement for a
husband to approve fiscal transactions involving his wife.

In essence, we can see that women in Mykonos did not only have clearly
defined property rights, as was the case in Naxos and most of Greece as
well, but we have also seen evidence of them exercising some control over
their properties and using them to make what amounted to public state-
ments. The economic structures of the islands thus determined that kinship
relations would develop quite differently within two societies that shared
an almost identical culture and legal structure. These different kinship
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relations in turn allowed for slightly different gender roles, giving perhaps
an opportunity for some Mykoniate women to assert a little more control
over their wealth and possibly gather a bit more social capital than was
believed common in the region.
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he or she had to make other arrangements, usually by giving property to
individuals in return for material support (Kalpurtzi, Syggenikes Scheseis,
166-169). It is in this context that we should examine some of the gifts given
to psychopedia, or spiritual children, although the term was broad enough to
refer to adopted children, godchildren, and servants (ibid., 185).

I am hesitant to make strong claims regarding the surprising presence of broth-
ers-in-law, since they could be acting in the place of someone else, such as
their wives. On at least one occasion, a brother-in-law clearly stated that he
dowered his sister-in-law as a representative (epitropikos) of his own brother-
in-law (gynaikadelfos)—that is, the brother of the bride, who was for some
unknown reason unable to do it himself (GAK Mykonos, F10, 7 July 1798).
Goody, “Bridewealth and Dowry in Africa and Europe,” in Bridewealth and
Dowry, ed. Jack Goody and S. J. Tambiah (Cambridge, 1973), 18. See also
Kasdagli, “Family and Inheritance,” 270.

Kasdagli has found significant participation of aunts and uncles in the dow-
ering of brides in Naxos in the seventeenth century (about one in ten cases),
but her sample came from the more commercialized and prosperous capi-
tal of the island and surrounding locations rather than the agricultural part
I examined (Kasdagli, Land and Marriage Settlements, 215). As such, her
conclusions reinforce my own regarding the importance of economic and
material considerations even within an island (or class).

Merchants at the time lived a life of constant mobility in order to conduct
their business (Kasdagli, “Family and Inheritance,” 258). See also Vasilis
Kremmydas, Emporikes Praktikes sto Telos tis Tourkokratias, Mykoniates
Emporoi kai Ploioktites (Athens, 1993), 83. Such trade networks could lead
a single Greek merchant to travel to such diverse places as Trieste, Ancona,
Smyrna, Istanbul, Bucharest, Chios, Tinos, Mykonos, Venice, Kos, and
Tsesme (ibid., 67-68, 70-71). Considering the conditions and time involved
in such voyages, a merchant would almost certainly need trusted individuals
to manage his affairs while he was away.

Matthaios Dim. Los, Aiones Akmis: Syntomi Istoria tis Ellinikis Emporikis
Naftilias (Athens, 1987), 81; N. A. Kefalliniadis, Taxidia sto Eigaio, 180s—
200s Aionas (Athens, 1989), 37, 116.

Francois Rene Chateaubriand, Odeiporiko ek Parision eis lerousalim kai ex
Ierosolymon eis Parisiou, vol. A (Athens, 1979), 106.

Chojnacki, “Dowries and Kinsmen,” 591-592. Even in Venice, however,
as Chojnacki has discovered, the “widening circle of dowry contributors
encouraged a patrician social orientation in which the traditional emphasis
on lineage was increasingly complemented by nonlineage ties of affection
and interest” (ibid., 575).

Catherine Frances, “Making Marriages in Early Modern England: Rethink-
ing the Role of Family and Friends,” in The Marital Economy in Scandinavia
and Britain, 1400-1900, ed. Maria Agren and Amy Louise Erickson (Burl-
ington, VT, 2005), 43.

Amy Louise Erickson, Women and Property in Early Modern England
(New York, 1997), 85. See also Richard Wall, introduction to Family Forms
in Historic Europe, ed. Richard Wall, Jean Robin, and Peter Laslett (Cam-
bridge, 1983), 23-24.

Strocchia, “Gender and the Rites of Honour,” 45.



16 Women as Outsiders

The Inheritance of Agricultural Land
in the Ottoman Empire”

Colin Imber

Land in the Ottoman Empire fell into three categories. First, there was pri-
vately owned land, which was relatively uncommon. Second, there was land
belonging to awgqaf (sing. wagqf), which were trusts whose revenues went
to a charitable cause or institution nominated by the founder. Typically a
wagqf would support a pious or social institution, such as a mosque or a
bridge, but a founder could also nominate his or her family as beneficiaries.
Converting family property, and especially land, to wagf had the advantage
of keeping the property intact upon the death of the founder. Islamic law
allows a person to bequeath one-third of his or her property at will, while
the remaining two-thirds goes to the surviving spouse, descendants, and
other relatives in fixed proportions. Unless the total estate was sufficiently
large to allow the owner to bequeath a piece of privately owned land as part
of the one-third, the land would be divided among the heirs and further
subdivided as it passed down through the generations. Wagf property, by
contrast, was indivisible and held in perpetuity. The conversion of land to
wagqf was therefore a means by which a family could preserve the integrity
of its land, regulate the terms of inheritance, and prevent its dispersal down
the generations. Since Islamic law places no barriers on women, married or
unmarried, owning property, women—especially wealthy members of the
sultan’s household—were prominent as founders of awqaf.

The third category was miri land, referring to land not belonging to a
wagqf and not in private ownership, but remaining at the disposal of the sul-
tan, who could convert it to wagqf or transfer it to an individual as private
property (the term miri means “related to the ruler”). It was, however, in
the sultan’s best interest to maintain the miri status of the land, so it would
remain under his control. From the fourteenth century onward, sultans
distributed most miri land as service fiefs. Up to the seventeenth century,
the majority of these were military fiefs, supporting a sipahi (cavalryman)
whose tenure of the fief was conditional on his service in the army, the pre-
cise level of his military obligation being dependent on the value of the fief.
The Ottoman term for a fief of normal size was timar. Although the sipahi
did not own his timar, he had the right to collect the taxes from it during
the period of his tenure. Neither the son nor sons of a sipahi could inherit
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their father’s timar; instead, they inherited his military status and the possi-
bility of acquiring a timar in their own name. The sultan could also allocate
parcels of miri land as tax farms, administered either by a salaried official
or by a tax farmer who retained any surplus revenue above the amount that
he had contracted to remit to the treasury. The sultan could also use fiefs
on miri land to provide a living for members of his court, members of his
scribal service, and others. Fief holdings on miri lands were revocable, with
tenure conditional on satisfactory performance of the service required. For
example, if a sipabi failed to appear on campaign when summoned to do
so, he would lose his timar.

Ottoman texts use the general term sahib-i arz (landholder) to refer to
the holder of a fief, and it was these landholders or their agents who, in
addition to collecting the taxes due, administered on the sultan’s behalf the
laws regulating the land and the taxpayers who worked it. The Ottoman
term for a taxpaying subject of the sultan, and therefore overwhelmingly
applicable to peasant cultivators, is ra‘iyyet (plural: re‘aya), the expression
sahib-i ra‘iyyet (holder of the ra‘iyyet) sometimes substituting for sahib-i
arz as a designation for the fief holder. In order to acquire tapu (title to a
plot of miri land), a new entrant had to pay an entrance fee, or fapu tax,
to the sahib-i arz. In Ottoman usage, the concepts of title and entrance fee
were so intertwined that the term zapu usually referred to the entrance fee
rather than simply to title. The term for a plot of land of average size is chift
(yoke), its etymology indicating that it was the amount of land that a family
possessing a yoke of oxen could plow and cultivate in a year. Once a person
had title to a chift, he had security of tenure, provided he continued to pay
the taxes due to the landholder and did not leave it fallow for more than
three years. On his death, his son—but only his son—could inherit the land
without paying a new entrance fee.

Neither the landholder, therefore, nor the peasants working the fief actu-
ally owned the land. The fundamental rule of Ottoman land law was that
miri land itself was at the disposal of the sultan and not subject to private
ownership. However, property that was above the land could be privately
owned. Therefore, buildings, vines, and trees descended to heirs according
to the normal rules of inheritance in Islamic law. By contrast, arable fields,
meadows, and land beneath buildings and trees constituted miri land, and
different rules of inheritance applied.

The Ottomans most probably inherited the basic laws governing miri
land in general and #imars in particular from the regimes that they dis-
placed. It is noteworthy, in particular, that the Ottoman timar, both in its
basic principle as a revocable military fief and in its associated terminology,
shows a close affinity with the pronoia of the late Byzantine Empire. These
inherited laws and institutions developed to accommodate changing needs.
An important stage in this development was the introduction, probably in
the late fourteenth century, of the practice of compiling registers showing
timars and other fiefs in each district, with the names of fief holders alongside
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their military obligations, and the names of the cultivators together with
the size of their holdings and the taxes they owed. However, the tradition
of codifying the law in written form dates only from the late fifteenth cen-
tury, and grew specifically in the context of the compilation of land-and-
tax registers. From 1487, it became customary to preface each new register
with a lawbook, setting out the applicable laws within the district covered
by that register. Most of the regulations were fiscal, detailing the taxes that
landholders were entitled to take from the re‘aya on their fiefs, and at what
rate. However, they invariably included other material relating especially to
the relations between landholders and re‘aya on miri land. The general term
for this body of law is kanun. The word most likely derives from the Byz-
antine term for the basic land tax (kanon),! but the Ottoman word refers
to the laws concerning taxation rather than to the tax itself. Furthermore,
it acquired a wider meaning, eventually coming to mean the body of Otto-
man secular law that was distinct from the shari‘a. However, it continued
for the most part to refer to the laws relating to miri land.

A compilation of kanun is kanunname (lawbook). For about a hundred
years from the late fifteenth century, the majority of these were sanjak
kanunnames—that is, kanunnames issued in connection with the land-
and-tax surveys of each sanjak, or subdivision of a province, summarizing
the laws applicable in that district. A new survey of a sanjak would be
the occasion for the issue of a new kanunname. While the organization of
the material in these compilations is not entirely haphazard, it is nonethe-
less less than systematic. Nowhere were the basic principles of tenure on
miri land laid out; rather, these were known through custom and practice.
Nowhere do they give a completely systematic conspectus of the rules gov-
erning tenure and taxation, concentrating more on particular and prob-
lematic cases. Modifications to kanunnames often came about when, at
the time of a new land-and-tax survey, the surveyor encountered a problem
that he would need to submit to either the sultan or a local authority. The
ruling he received as a solution to the problem would then appear in an
abridged form as a clause in the kanunname.

Despite the rather incoherent character of the sanjak kanunnames, the
Ottoman government clearly developed the notion that there should be
a coherent set of laws relating to miri land, applicable as far as possible
throughout the empire. This is evident from the reoccurrence of certain
clauses, either verbatim or with insignificant variations, in sanjak kanun-
names for different areas, and from the survival of copies of some san-
jak kanunnames—such as the 1528 lawbook for Aydin—independent of
the land-and-tax surveys that they originally accompanied. These clearly
served both for reference and as models for similar compilations. How-
ever, the desire for uniformity is clearest from the production of a general
kanunname intended for application throughout the empire, the first ver-
sion of which dates from about 1500, with further recensions appearing
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until about 1540. This kanunname deals in general with the obligations
of timar holders and re‘aya, with rates and types of taxation, and with
statutes concerning miri land in general. It is notably better organized than
the sanjak kanunnames, with its material fairly systematically arranged
under headings. Its survival in numerous copies is testimony to its suc-
cess in application. Nonetheless, the general kanunname, while containing
detailed statutes, does not summarize the basic principles of tenure. In the
1540s, however, following the Ottoman annexation of central Hungary
and the introduction there of the Ottoman system of land tenure and taxa-
tion, the government clearly felt the need for a summary of this sort, and
the task of producing one fell to the jurist Ebu’s-su‘ud.? The statement that
he produced was to serve as the basic document on Ottoman land tenure
from the mid-sixteenth century until the end of the Ottoman Empire.

The continued acceptance of the authority of Ebu’s-su‘ud’s statement on
miri land gives a somewhat misleading impression of the continuity of the
Ottoman system of land tenure. Events during the late sixteenth and early
seventeenth centuries—particularly the war in Hungary between 1593 and
1606 as well as large-scale rebellions in Anatolia during the same period—
led to deficits in the treasury and a flight of the peasantry from the land,
leading to a dereliction of farms and confusion over who had the right of
tenure. Furthermore, a change in the composition of the army during this
period, from being primarily a cavalry force to relying more on infantry-
men with firearms, produced a change in the pattern of landholding. There
was a decline in the number of timars, which supported cavalrymen, and
an increase in the number of tax farms, which remitted directly to the trea-
sury the funds necessary to support the infantry. After 1600, the govern-
ment tried to adapt to the new circumstances by changing administrative
procedures and laws. A new style of register replaced the old land-and-tax
registers with their attached kanunnames. New decrees modified the laws
of land tenure, affecting, among other things, the right of women to inherit
land. The 1620s witnessed efforts to systematize the changes. It was not,
however, until the 1670s that a comprehensive new land code—the “New
Kanunname”—appeared.’ This was to serve as the basic statement of Otto-
man land law until the issue of the land code of 1858.

The New Kanunname presents a clear and systematic statement of the
law, arranged logically under appropriate headings. The compilers did not,
however, summarize the law in their own words. Rather, the text is a kalei-
doscope of extracts from earlier documents—notably kanunnames, sultanic
decrees, and fatwas—going back to the sixteenth century and opening with
Ebu’s-su‘ud’s statement on miri land. The sequence of documents presented
in the New Kanunname makes it an important source for the study of how
Ottoman land law developed between the sixteenth and seventeenth cen-
turies, although always with the caveat that the compilers selected texts to
suit their own understanding of how the law should be.
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WOMEN AND THE INHERITANCE OF MIRI LAND

In principle, only a male could acquire title to a plot of miri land. On his
death, title to the land passed automatically to his son, and to this extent—
as a kanunname for Georgia dated 1570 observes—it resembled private
property: “If one of the re‘aya dies, his land descends to his son. It is like
hereditary private property.” However, anyone other than a son wishing
to occupy the land had to pay an entry fee. This rule also applied to broth-
ers. If the deceased had a brother, he had first claim on the land, but only
after paying the tapu tax. Daughters could not inherit land, the assumption
being that a son would remain on and continue to cultivate his father’s
land, while a daughter, on reaching maturity at about the age of twelve,
would marry and live with her husband, usually in a different village. This
is clearly the supposition behind the marriage tax, which, in the case of a
previously unmarried woman, was payable to the holder of the fief where
the woman’s father’s land was situated. The kanunname for Malatya of
1528 formulates the rule as follows: “The marriage tax for a virgin goes
to the person whose ra‘iyyet her father is, no matter where she moves to.”’
The origin of the tax was evidently as compensation to the fief holder for
the loss of the bride’s labor.

Despite the prohibition, it is clear that daughters did sometimes claim
the right to inherit their father’s land and that, in the first half of the six-
teenth century, the government made a systematic attempt to nullify their
claims. The general kanunname attributed to Selim I (1512-1520) states
succinctly: “If a ra%yyet dies leaving no son, but leaving a daughter, and
she demands [his land,] saying, ‘It is my father’s land. I'll look after it, it
is forbidden for the sipahi to give the land to the daughter. He should not
give it.” ¢ The same rule also appears in provincial lawbooks. For example,
the kanunname for Aydin in western Anatolia, dated 1528, contains the
following clause, repeated with only insignificant variations in some later
kanunnames: “If a deceased ra‘iyyet leaves no son, but only a daughter,
and this daughter claims the land left by her father, the sipahi is forbidden
from giving the daughter her father’s land.”” This clause as it stands leaves
the daughter with the option of acquiring the land as an outsider would
by paying the entry tax. However, both the general and some local kanun-
names forbid this, making it clear that the prohibition is not simply on
daughters inheriting land from their fathers but more generally on women
gaining title to land. The clause on this subject in the general kanunname
reappears verbatim in the kanunnames for Aydin and Bolu in 1528: “If
a holding is vacant and a woman says: ‘T’ll pay the tax which an outsider
pays,’ it is contrary to the sultanic command to give land to a woman.”$

This clause in the general kanunname is repeated verbatim only in
kanunnames for areas in western Anatolia, but the prohibition on women
inheriting land was empire-wide. The 1541 kanunname for Cemisgezek
in southeastern Anatolia, for example, gives clear rules for inheritance,
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including the rights of the deceased’s brother. As was standard, it gives
a son the right to inherit. If, however, the deceased had no sons but left a
brother, “provided his brother pays the tapu [tax] which an outsider pays,
the sipahi may not give [the title to the land] to anyone else. . . . But if he
has no son or brother, but a daughter, a wife or paternal uncles, they have
no access to |his] cultivable land. In this case the sipahi has the choice. He
may give [title to the land] to whomever he wishes.””

One way in which women could circumvent the prohibition on inherit-
ing land was by sharing it with a brother or brothers. If a man died leaving
more than one son, the law permitted them to share their father’s land.
According to the kanunnames of 1541 for Erzurum and Pasin and of 1583
for Yeni Il (Sivas),'* the procedure in this case was to register the land in the
name of one of the sons, and to register the other sons as smallholders or
landless laborers, and for the brothers to share the taxes on the land. This
provided an opportunity for women. If the land was registered in her broth-
er’s name, a woman could enjoy a share while still avoiding the prohibi-
tion on women holding title. This, however, was something the government
wished to prevent, hence the clause in a mid-sixteenth-century kanunname
for Karaman: “If a ra‘iyyet dies, leaving a son and a daughter, his holding
goes to his son. His daughter has no share.”!! This ruling clearly had a
wider application than in Karaman alone, since a decree of 1551 repeats
the prohibition. In answer to a question about whether a daughter could
share with her brother a piece of land that their father had cleared from
the waste, the mufti Ebu’s-su‘ud stated bluntly: “It is a sultanic command.
Land descends to [the man’s] son. No share is given to the daughter, unless
it is recorded in the register as private property. If the deceased leaves no
son, but only a daughter, it is not given to the daughter. The sipahi should
give it for tapu [tax] to whomever he wishes. In the year 958/1551.”'? In
this instance, however, Ebu’s-su‘ud did allow the daughter a share, on the
grounds that her father had spent effort and money on clearing the land
and that, in these circumstances, she should not be deprived. He nonethe-
less demanded that she pay tapu tax to gain access to the land. It was most
likely Ebu’s-su‘ud’s ruling in this case that led to a modification of the law.!3
Some copies of the general kanunname attributed to Selim I have marginal
notes that the copyist of a manuscript dated 1576 attributes to Chancel-
lor (nishanji) Jelalzade (held office 1534-1557, 1566-1567). One of these
modifies the general prohibition on daughters inheriting miri land: “The
deceased cleared land with his own axe and in general expended money
and labour. If he dies leaving no son or brother but leaving a daughter, it
has now been commanded that [his land] be given to his daughter. But the
amount of tapu [tax| that would be due from a brother should be paid.”**

The kanunnames suggest that during the first half of the sixteenth cen-
tury, the Ottoman government made a systematic attempt to prevent daugh-
ters from inheriting miri land. It is possible that this prohibition reflected
the personal wish of the sultan, as evidenced in a parallel restriction on
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women’s opportunities appearing in a decree of 1544, which forbids women
from marrying without the consent of a male guardian, and another that
prevents a deserted wife from going to a Shafi‘T judge to obtain a separation
from her husband.” It may also, however, be part of an attempt to restrict
access to miri land at a time when a growing population had increased the
demand for cultivable plots. The 1530s also saw the issue of several decrees
systematizing and limiting the rights of sons of timar holders to acquire
timars in their own name, presumably in an effort to restrict entry to the
timar-holding class.!

Nonetheless, the kanunnames also make it clear that women did in fact
cultivate land registered in their name, and sought to protect their rights
against those who sought to dispossess them. As early as 1487, we find
in the kanunname for Hidavendgar (Bursa), which served as a model for
later compilations, the clause: “Provided a woman does not let the land
which she occupies lie fallow, and provided she pays her tithes and taxes,
it is contrary to the kanun to take it from her.”"” The same rule, with only
insignificant variations in wording, appears in later codes. For example, the
1528 kanunname for Aydin reads: “If a woman occupies land on a timar,
provided she does not let it lie fallow, provided she properly manages the
land which she occupies, and provided she pays her tithes and taxes to the
timar-holder, the sipahi who comes afterwards may not say: “There is no
land for a woman’ and take it from her.”'® The same clause appears in the
general kanunname of c. 1500, proving that the rule had a wide applica-
tion. It seems, however, that the intention of the clause was not to protect
the rights of women who had acquired land through inheritance from their
father or through initial entry but to protect widows who remained on their
late husbands’ land. This is the implication of two clauses in two separate
fifteenth-century kanunnames. The first appears in a puzzling compilation
headed “This is the kanunname of Mehmed [11] son of Murad [1I] Khan.”
The manuscript carries the date 893/1488, but the archaism of the lan-
guage suggests that the materials the compiler brought together date from
the earlier decades of the fifteenth century. A clause in the section dealing
with married non-Muslims contains the phrase: “from a widow who does
not possess a chift, 6 akches per year,”” implying that widows, or at least
non-Muslim widows, could hold land. The second is the clause forbidding
timar holders from evicting women, which appears in one version of the
general kanunname of c. 1500. The clause reads: “provided a woman on
her husband’s land does not leave [it] fallow, and pays her tithes and taxes,
it is an injustice to take it from her. They should not do it.”?* The clause
aims to protect widows and perhaps also women who managed land on
behalf of absent husbands.

It seems, therefore, that in law—if not necessarily in practice—the only
woman who could inherit the use of a plot of miri land was a widow who
inherited from her husband. Even then, if a man left a son or sons, it is most
likely that they, rather than their mother, would inherit. The prohibition on
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inheritance by women, already explicit in the general kanunname and in
the kanunnames of Aydin and Bolu, received confirmation after 1541 when
Ebu’s-su‘ud drew up his general statement of the laws governing miri land.
Here, too, he restricted inheritance to sons: “[Holders of miri land] have
the use of it until they die. When they die, their sons occupy their place and
have the use of it as described above. If they have no sons, in the manner of
other lands in these prosperous realms, it should be given to outsiders who
are capable of cultivating it.”*! In later rulings, however, Ebu’su‘ud modified
this basic law of inheritance: “|Holders of miri land] sow and reap, . . . and
when they die, if they have sons, the land remains in their sons” hands. But if
[the deceased] leaves no son, but leaves a daughter, it has been commanded
to give it to her for the tapu [tax] which an outsider pays.”?* The date of the
command in question was April 28, 1568, about a year and a half after the
death of Siileyman I and the accession of his son Selim II, and was evidently
issued in the context of a general land-and-tax survey, which marked the new
sultan’s accession. It was perhaps the death of the old sultan that enabled the
easing of the ban on land passing to daughters.

The implementation of the decree was not, however, immediate. As an
appendix to the new survey of Macedonia, Ebu’s-su‘ud restated the general
principles of tenure on miri land but made no reference to the rights of daugh-
ters to inherit. Nor does the new kanunname of 1568-1569 for the island of
Evvoia, which recognizes the claims of a brother but not of a daughter: “If
the deceased has no son, but leaves a brother, when the deceased’s brother
has paid whatever amount of tapu [tax]| disinterested persons determine, the
sipabi may not give the land to anyone else.”*’ Nonetheless, in the years after
1568, the rule did begin to take effect. In fatwas issued between 1568 and
his death in 1574, Ebu’s-su‘ud recognizes the right of daughters to inherit on
payment of tapu. The kanunname for Karaman dated 1584 also recognizes
this right, and cases on this point appear in land registers.”* On Samos in
1581, when a certain Nikolas Japeles died, his daughter received his land
on payment of a tapu tax of 1,500 akches.?® By the end of the century, the
principle was well established. Pir Mehmed (d. 1611), a provincial mufti who
gave a number of rulings on land disputes, gives a daughter a prior claim to
her father’s land, ahead of her father’s full brother and half brother by the
same father,?® and he upholds a daughter’s claim to retain title to land fol-
lowing the death of her husband, who had worked the land on her behalf.?”
He also favors the claim of a man’s posthumous daughter against the claim
of a paternal uncle who had acquired the title in the interim. In this instance,
however, he rules that the case should be referred to the authorities, as there
is no sultanic ruling to cover precisely those circumstances.?®

The new rule giving daughters the right to inherit their father’s chift
reflected their status as outsiders, who, on reaching puberty, would nor-
mally marry into a different household and move to another village, since it
is presumably as outsiders that the law places on them the burden of paying
the tapu tax—a burden that was to give rise to a new problem.
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In the sixteenth and early seventeenth centuries, the formula for fixing
the amount of tapu tax payable amounted to a vague phrase—“the value
which disinterested Muslims determine”—suggesting that local custom
and the value of the land in question were the deciding factors. However,
the sum payable must have been substantial. A new law of 1632 fixed the
amount at one year’s revenue from the land: “According to the new law, the
sipahi should take from the daughter one year’s revenue from those places.
He should not pursue her for more.”?” This is a substantial amount to pay
in advance of occupancy, and the wording of the law suggests that before
1632 it had been common to demand more.

This seems to have been the reason for a problem that emerged after
1568. A petition to the sultan dated April 29, 1596, reports on difficulties
that had arisen because the law did not put a time limit on the period fol-
lowing a father’s death during which a daughter might claim his land. For
this reason, “the re‘aya take the land from the land-holder for tapu [tax],
it passes from hand to hand and, when a period of time has elapsed, the
daughters of the deceased come and claim it. In these circumstances there
have been numerous disputes among the re‘aya.” The petitioner requested
the sultan to put a time limit on a daughter’s claims. He received in response
a decree setting the limit at ten years, which became the standard.*° One of
the reasons for delayed claims must have been the inability of some daugh-
ters to pay the zapu tax due on the land at the time of their father’s death.

The possibility, after 1568, of a daughter inheriting her father’s land
raised the new question of whether, and on what terms, her children could
inherit from her. The assumption, and probably also the practice, between
1568 and the early seventeenth century was that a son could inherit from
his mother without paying the tapu tax. In a summary of land regula-
tions made by Okchuzade in 1622, he comments: “The analogy was that
land descends from the mother in the same way as it descends from the
father.”’! To this, however, he adds: “But a noble decree that it should not
[so] descend has been issued.” The command to which he refers is dated
March 17, 1604, and stipulates that the land in question “be given for the
tapu [tax] that disinterested Muslims determine,” the understanding being
that it should descend to her son on condition of his paying the tapu tax.?
This put a son inheriting from his mother in the same position as a daugh-
ter inheriting from her father. The new law seems to have been a source
of confusion. In reply to a question as to who had priority when a mother
died, leaving a son and two daughters, Pir Mehmed was able to state that
it would pass to the son only if he paid the zapu tax. He added, how-
ever, that since he had seen no decree on the matter, only the authorities
could distinguish between the rights of males and those of females in such
cases, and the questioner should therefore refer the matter to them.33 By the
1620s, however, the rule was established that only sons could inherit from
their mother. The fatwas of Yahya make it clear that a son, on payment
of the tapu tax, had prior right of inheritance from his mother, but that a
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daughter did not.>* This was the rule that the compilers of the New Kanun-
name were to confirm: “The deceased [mother’s] vacant lands are given by
tapu only to her son.”?

The decree of 1604, regulating the inheritance of land from a mother, is
one of several from the early seventeenth century governing the inheritance of
holdings on miri land. The promulgation of new land regulations during this
period was a small part of a wider effort to restore order in the countryside
of Anatolia, which in the early seventeenth century was a scene of rebellion,
brigandage, and consequent flight from the land. A feature of the regulations
that emerged during this period is a greater generosity toward female heirs, a
development that suggests that there was a shortage of men to work the soil.
During this turbulent time, men left their villages to join rebel bands in Ana-
tolia, to fight in the Ottoman armies against them, or to take refuge in the
towns and cities. More men departed to join the armies fighting in Hungary
between 1593 and 1606, and against Iran from 1603 onward.

It must, therefore, have been a shortage of male labor that prompted
the issue of a decree in February 1602 allowing a deceased man’s sister,
in certain limited circumstances, to inherit his plot. The conditions were,
first, that the sister pay the tapu tax; second, that the man had left no son,
daughter, full brother, or half brother with whom he shared a father; and
third, that the sister must be living in the same settlement as her deceased
brother.’¢ A petition in the following year asked the sultan to drop the third
requirement: “Most sisters are not resident in his place and, since it is an
injustice to give it to anybody else, it should be given to his sister without
restriction.” The response, in a command of June 30, 1603, was to modify
the original command but only slightly, now restricting the right of inheri-
tance to sisters living “in the region” rather than strictly in the brother’s
place of abode.?”

A petition of 1608 provides clear evidence that the reason for extending
the right to inherit miri land to the wider family, and to women in particu-
lar, was shortage of labor. This was the year in which a military campaign
under Kuyuju Murad Pasha suppressed the most serious rebellions in Ana-
tolia and saw the beginning of a series of decrees concerning the resettle-
ment of abandoned lands. The petition in question asks the sultan to extend
to parents the right to inherit their deceased son’s land in order to prevent
its abandonment: “The plots and meadows of deceased sons have not previ-
ously been given to fathers and mothers. Because fathers and mothers have
been deprived of their sons’ plots, farms have fallen into disuse.” A decree
of February 1609, issued in response to the petition, permitted inheritance
by a father on payment of the tapu tax, provided the son left no son, daugh-
ter, full brother, or half brother sharing a father. If he left no father, then
his mother inherited.3*

The issue of the decree of 1609 completed the process, begun in 1568, of
extending the right to inherit miri land to relatives other than sons, result-
ing in Okchuzade’s summary of the new rules in 1622. As had been the
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case in the fifteenth and sixteenth centuries, sons could inherit their father’s
land without the payment of the tapu tax. For all other relatives, entry to
the deceased’s land required payment; however, provided that payment was
forthcoming, the landholder could not give the land to anyone else. On ful-
fillment of this condition, inheritance was subject to a strict hierarchy, which
Okchuzade summarized as follows: “A deceased person’s land is given by
tapu to his daughter; if he has no daughter, to a brother by the same father;
if he has no [brother by the same father], to his sister living in that place; if
he has no [sister living in that place], to his father; if he has no [father], to his
mother. Apart from these, no other relatives have a right to tapu. The rules
for summer and winter pasture are the same as for other lands.”*

Although this hierarchy had developed haphazardly, it displays some
consistent principles. First, all relatives apart from sons have the status of
outsiders and so cannot inherit without paying the tapu tax. Second, males
take precedence over females in the same degree of relationship—brothers
over sisters, fathers over mothers. Third, descent is patrilineal, hence the
exclusion both of half brothers sharing a mother with the deceased and of
a woman’s heirs—apart from her son on payment of the tapu tax—from
inheriting her land.

CONCLUSION

The change between the sixteenth and the seventeenth centuries is strik-
ing. The law in the sixteenth century prevented all women, apart from
widows, from inheriting miri land. In 1568, daughters acquired the right
to inherit on payment of a tapu tax, and in the early seventeenth century,
sisters and mothers acquired that right. The primary cause for the exclusion
or inclusion of women as heirs to miri land seems to have been the changing
demography of the empire. For much of the sixteenth century, the popu-
lation was growing, with the result, one may speculate, that the demand
for land was greater than the supply. In these circumstances, the govern-
ment restricted inheritance to sons. The mid-sixteenth century laws, which
attempt to enforce this restriction, have a parallel in a series of decrees from
the 1530s that regulate the access to timars of sons of existing timar hold-
ers, suggesting that during this period the demand for timars was greater
than the supply. In the late sixteenth and early seventeenth centuries, by
contrast, population fell and there was a flight from the land. In these cir-
cumstances, the supply of land was greater than the demand; thus, in order
to keep land under cultivation, the government opened the right of inheri-
tance to a wider family group. At the same time, by insisting that all heirs
apart from sons pay a fapu tax in order to gain title, the decrees seek to
maintain the flow of revenue from the land.

The chaos and depopulation that occurred in Anatolia did not, however,
affect the European provinces of the empire, at least those that were outside
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the war zone in Hungary, and it is uncertain whether the decrees extending
the right of inheritance to daughters, brothers, sisters, and parents were
also applicable in these areas. The kanunname for Avlonya (Valona, Vloré)
in Albania, dated 1583, repeats the old law, allowing only a son to inherit a
plot of miri land, or a brother on payment of the tapu tax: “a bashtina does
not descend to his sister or to any other relative.” *°

Nonetheless, an additional clause makes it clear that daughters and
other excluded relatives did in fact inherit land and even grants them title
retrospectively: “If a ra‘iyyet dies leaving no son and his bashtina is for a
while in the possession of his daughter, sister or other relatives, it is not per-
missible for a sipahi who comes afterwards to say: “You have no title-deed
(tapuname) for this bashtina. Tll take it from you and give it to someone
else by tapu.’ Provided they pay jizya and ispenje in full, in this case it is for-
bidden to take it from them.”*> However, a kanunname of 1613 for Ohrid
(Bitola) in Macedonia makes no such concessions. The principle that a son
may inherit a holding without paying a tapu tax remains: “If a ra‘iyyet dies
leaving a son, his bashtina descends to his son in accordance with the old
kanun. The sipabi cannot demand tapu money from him.” However, the
rules that had come into force allowing daughters and other relatives to
inherit on payment of the tapu tax are absent. The kanunname continues:
“But if he leaves no son, but leaves brothers, sisters and other relatives, the
bashtina does not descend to them. It is up to the sipahi. If his brother pays
the tapu tax which an outsider pays, the sipahi cannot give it to anybody
else. But if he does not give it [to the brother], he has the choice. He can give
it to whomever he wishes.” The final sentence specifically excludes daugh-
ters and sisters: “The bashtina does not descend to his daughters, sister and
other relatives.” Whether the kanunnames for Avlonya and Ohrid, which
specifically exclude women from inheritance, were typical of the European
provinces of the empire in the late sixteenth and early seventeenth centuries
is a matter for further investigation.
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