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INTRODUCTION

COULD THIS BE 1648?

As you drive up the mountain to Davos for the World Economic Forum, you
can be forgiven for thinking this is where the world is governed: innumerable
checkpoints, fancy cars, detailed instructions on what to do with your jet and
where your chauffeur should park. My first time was in January 2009 as the
global economy teetered. It was an extraordinary moment of uncertainty for
these titans of finance, industry and government. Much seemed up for grabs
and nervousness permeated the air. The Forum had just launched a Global
Redesign Initiative to support what they called a “fundamental reboot” of the
“global architecture” as part of their “commitment to improving the state of
the world.” I chaired a new Global Agenda Council on Global Institutional
Governance and had been asked to consult about the global political and eco-
nomic order’s travails and who could do what to right its course.! The Forum
was clear the project would not be a new Bretton Woods: no one was propos-
ing new intergovernmental institutions. The goal was a renewed commitment
to bend the tools at hand to the urgent issues of the day: rebooting the global
system to strengthen “global governance.”

This book is about the stories people tell themselves and one another in
places like Davos and the power they exercise in doing so. Their stories are
important: stories about what an economy is, what politics can accomplish,
the limits and potential of law in establishing a well-ordered world. Stories
make some problems visible and some actors central to their resolution. Sto-
ries are also tools of struggle, assertions about who is entitled to what, whose
desires legitimate and whose do not. The technical work people undertake in
the shadow of these stories arranges the world, distributing wealth, status, and
opportunity.

In a world where so much is open to debate and conflict is all around us,
how can it be so difficult to contest and change the things that matter? Things
like the distribution of wealth and opportunity or honor and shame. Or the
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pattern of environmental destruction. Or the ubiquity of kleptocratic rule. The
answer is not a mysterious constitutional settlement, the obscure workings of
a disaggregated public hand or global value consensus. The answer lies in the
strange alchemy of expertise and struggle through which our world is made
and remade. The alchemy is strange because struggle and conflict have seemed
inimical to expertise: matters of political difference and clashing interests that
experts aim to calm, mediate, and replace by sweet reason. The world experts
know is more constituted order than distributional struggle, their expertise a
way of knowing what to do rather than struggling about who will win. And
yet, as the world has come to be managed in the language and practice of
technical expertise, expert knowledge has itself been transformed. Adopted in
crude vulgate by laymen and statesmen alike, expertise has become embroiled
in struggle and come unhitched from the promise of decisive clarity, the use-
fulness of its indeterminacy more appreciated than its analytic rigor. In our
world, indeterminate language and uncertain knowledge distribute wealth and
power. That is strange—and hard to render visible, let alone contest.

In studying the role of law in economic development and global order, I
have been fortunate to be able to meet with all kinds of experts, listen to their
stories, and observe their professional practice: international lawyers and gov-
ernment policy makers, factory owners, entrepreneurs and financial analysts in
emerging markets, human rights activists, corporate leaders, general counsels,
and risk managers from around the world.? I have tried to understand the world
from their perspective: what are their projects, their powers, their vulnerabili-
ties> When they tell you about their work, they place themselves on a terrain
of competitive struggle and assess their powers, vulnerabilities, and strategic
options. They are proud of their strategic prowess and creative in mobilizing
their knowledge and institutional or social power to defeat their opponents.
But if you ask them about the larger world, this terrain of struggle fades as they
imagine a world that might be ordered and governed, a system that might be
reformed. If you ask them what they do, they tell you about struggle. If you ask
about their world, they tell you about order and system, institutional limits and
appropriate procedures.

I draw on these experiences to explore the role of expertise and professional
practice in the routine conflicts through which global political and economic
life takes shape. I have tried to steer between bird’s-eye accounts of the struc-
ture of the world system, the operations of the global economy or the consti-
tution of the global legal order, and ground-level anthropology of people and
things as they move in the world. The result is a series of midlevel observations
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and hypotheses for research into the role of expert conflict, knowledge and
professional practice in the reproduction of an unjust world.

I use the terms “expert” and “expertise” with some hesitation because they
focus attention on a class of people and a kind of knowledge rather than a
characteristic role and mode of speaking, deciding and acting in struggle. As I
imagine it, “expertise” is not the exclusive province of specialists or profession-
als, however much it may draw on ideas and reservoirs of legitimacy built up
by such people. Although experts routinely imagine their work as a technical
and pragmatic practice at least aspirationally removed from conflict and politi-
cal contestation, the idea that “politics” is somehow different is its own kind of
expert fantasy. Technical specialists shape the meaning of ideology and interest
while political leaders and citizens have learned to speak the technical lan-
guages of policy. All are equally prone to irrationality, confusion, conflicting
desires, and ambivalence. Criticism of the “technocratic” nature of global deci-
sion making, as I hear it, is simply a way of arguing that the wrong interests
and ideologies and technical arguments have won out.?

Politicians, citizens and so-called experts share the experience that what they
say and do expresses either their special knowledge and skill or the sum of the
vectors pressing upon them rather than their discretion or decision. They are
not ruling or distributing: they are advising, interpreting, informing. It is not
the politician who decides, but the voice of the people, the urgency of the mo-
ment, or the interests of the nation. It is not the expert who speaks, but her
expertise; it is not the layman who demands, but his rights that entitle. Exper-
tise dictates in the name of the universal, the public good, the general will, the
practical necessities of reason, or the objective truths of scientific knowledge.
Sometimes it seems no one is deciding—everyone is arguing about and inter-
preting decisions taken elsewhere at another time by someone else. However
common and appealing these ideas may be, expertise in the fields I have en-
countered does not operate this way. The work of legal and policy experts is
all about struggle, a form of struggle in which the saying and the doing blend
into one another, the knowing is partial, the universal up for debate, while
the technical, the ideological and the partisan are everywhere linked together.

It is also common to overestimate the rigor of expert analytics. Ideas and ana-
lytics rarely dictate results. Experts disagree sharply with one another and are
only too aware of the gaps, conflicts, and ambiguities in their analytics. Their
work in law and policy is more argument and assertion than reason. Expert
work is positioned and strategic, a matter of posturing as much as persuading.

The voice of sweet reason is just that: a voice. A role to be occupied, a style to be
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deployed, a legitimacy to be claimed. As experts come to inhabit their expertise
strategically, they become doubled: asserting the rigor of their analytics while
embracing their indeterminacy. In this way, expert conflict and uncertainty
seem to strengthen rather than weaken expert authority and significance.

I also hesitate to use the term “expert” out of respect for the enormous lit-
erature about the role of experts in governance, a literature whose concerns
are largely distinct from my own. Where expertise studies have focused on
what makes expert knowledge distinctive, I focus on the continuities between
their modes of work and those not marked as specially qualified. Focusing on
continuities also softens worry about just how to keep experts and political
leaders in their respective places within a system of government. Despite the
emergence of transnational technocratic rule, these concerns are also less press-
ing at the global level where there is no constituted political alternative and it
really is expertise all the way down. I am more interested in the how of global
expert rule: the modes of global public reasoning that arise and the signifi-
cance of knowledge practices in forms of governance.* My objective is to bring
knowledge practices and power practices into the same frame. I see expertise
as the crossroads where they intersect.

I have nevertheless found the literature on expertise in anthropology, soci-
ology, and the sociohistorical study of science instructive for understanding
the knowledge practices common in global political and economic affairs.’
The work that lies closest to my own preoccupations stresses the performative
dimension of expert practice: expert work constituting the space of its own
expertise. Economists, for example, do not merely study markets, they “make”
them by articulating what markets are and how they function.® My approach
has been most directly influenced by scholarship in sociology and science stud-
ies that stresses the context within which expertise arises and is practiced, from
the laboratory to the boardroom, and the components of expertise that operate
in those spaces, from “tacit knowledge,” through shared ethics of perception,
to modes of reasoning and argument.’

To focus on the middle space between big systems and ethnographic study, I
return repeatedly to law. Law is the global knowledge practice I know best and
it is certainly a visible example of the contemporary role of expertise, both as
a tool in global struggle and as a promise of a reformed world. There are two
further reasons to focus on law. The rise of what might be called “technocracy”
or “managerialism” or “rule by experts” in global affairs has been accompanied
by the legalization of ever more questions that might once have been debated
and settled in other terms. The legalization of military conflict may be the most
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dramatic example: targets poured over by lawyers and belligerents on all sides le-
gitimating their cause and denouncing their adversaries in legal terms. Economic
policy is routinely transformed into debates about the competence or mandate
of institutions with divergent ideas about what to do. A friend recently described
Brazilian telecommunications privatization policy as the rapid displacement of
political and technical considerations by law as ministries, foreign investors,
local utilities, and citizen groups lawyered up for engagement with one another.

With the legalization of issues across the globe has come a change in law
itself that may be exemplary for other globalizing modes of expertise. As legal
expertise has become ubiquitous, it has become increasingly plural and frag-
mented. Modes of legal thought and legal reasoning have become less formal
and less analytically rigorous, if also ever more complex and interdisciplinary.
Legal experts have become ever less invested in the determinacy or even “le-
gality” of their modes of analysis and advocacy. Usefulness in struggle trumps
analytic rigor and formal legal status. With law’s expansion has come a profes-
sional sensibility of sophistication and disenchantment. The experience of legal
expertise over the past century raises the question whether this may be the
destiny of global rule by expertise more generally.

By examining rule by expertise, I aim to grasp both the centrality of conflict
and the importance of knowledge practices in global political and economic
life. The distributive outcomes of the struggles experts undertake make ex-
pertise worth studying. The puzzle is how so much struggle fades from view
as experts embody the voice of reason and outcomes are assimilated as facts
rather than contestable choices. I am interested in the way experts forget their
struggles and their role in distribution to celebrate their knowledge as univer-
sal, their world as ordered, their path forward aligned with progress. Modern
expertise knows and it forgets—or refuses to know—its powers and its limits.
When they forget—and we forget—it becomes all the more difficult to under-
stand how this world, with all its injustice and suffering, has been made and
reproduced. And more difficult to identify levers of change or experience the
place we stand as a fulcrum of possibility. The result of continuous struggle is

an eerie stability it is hard to imagine challenging or changing.

PART I: THE STRUGGLES OF GLOBAL POLITICAL ECONOMY

The key to expert rule is the interaction of two forces: a seething struggle for
advantage undertaken everywhere at once and the operations of professional

knowledge practices enlisted as tools in those struggles. People pursue projects,
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pushing one another around on an uneven terrain of powers and vulnerabili-
ties, often using law to solidify their gains, expose others to risks, or exclude
competitors from opportunities. As they struggle with one another, people
transpose parochial objectives into ostensibly universal matters of agreement,
blunting the experience of responsibility for distributional outcomes. Worlds
are made and unmade, organized and disrupted—and we are governed—by the
outcomes of a thousand battles waged simultaneously among firms, consum-
ers, workers, and financiers over the distribution of gains from economic activ-
ity; among communities, families, religions, media, and political figures over
the morality to be embedded in social institutions; among military planners
and politicians, humanitarians, and civilians over the desirability of this war,
the targeting of this village, the imprisonment of these people. Along the way,
the costs and opportunities generated by climate change come to fall unevenly
across the planet. The costs of economic crisis are distributed between genera-
tions, between global investors and local communities, and among workers in
different sectors and different parts of the world. Risks and vulnerabilities are
allocated among national economies, between families and faraway financiers.

I introduce these themes with an account of contemporary rule by exper-
tise in global political and economic life. The territorial state and the global
economy are everywhere entangled with one another. The details of that en-
tanglement are managed, struggled over, and adjusted by experts—including
politicians—working with interpretive tools that rest on a more or less con-
scious set of background images of their natural distinctiveness. I develop a
preliminary model of expertise as a stack of ideas from general and uncon-
tested propositions about the world to the more visible technical and ideo-
logical debates through which experts engage one another in managing the
complex boundaries of political and economic life. The vocabularies of expert
management translate social conflicts into expert disagreements that may be
expressed in technical or more broadly ideological terms.

More familiar models of global conflict that begin with an identification of
the larger scale actors—states, nations, economic classes—and structures—the
state system, global capitalism—too often naturalize the actors and structures
they identify when the most significant work of expertise can be the making
and unmaking of actors and of the game to be played. More traditional models
also encourage the notion that conflict is exceptional: normally, the world is
at rest. Economics gives this impression with its “invisible hand” and “general
equilibrium.” So does law with its “legal process” and “constitutional settle-

ments,” or political science with “world systems” and “balance of power.” In
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such a frame of mind, it is easy to conclude that most outcomes emerge from
a “system logic” or reflect a kind of universal interest or nature. Such images
align with a common tendency in expert struggle itself: to frame positions and
projects as expressions of a universal rather than a particular interest. By step-
ping back from this kind of model, I hope to resist the temptation to treat the
hegemonic outcomes of past struggle as a fixed terrain for new engagements.
The centrality of coercive struggle does not mean there are no opportunities
for mutual gains, collaboration, alliance, or win-win moves. There often are:
although such wins also need to be enforced and defended. Nor does it mean
the pie can only be divided and never expanded through cooperation or com-
petitive struggle. But when the pie does expand—perhaps particularly when it
expands—those gains will accrue to someone. That can also be contested and
will need to be defended, perhaps successfully, perhaps not. Nor does the ubig-
uity of struggle mean everything is always up for grabs. Most struggles have
already been won and lost, their outcomes matters of accepted fact, patterns of
past struggle woven into the fabric of stability. Persuasion and consensus also
rest on a status of forces and are the product of coercive struggle. Struggles
whose outcome can be predicted need not be undertaken to be lost or won:
some struggles need only be referenced to be won decisively. It takes courage,
energy, and imagination to open what has been settled for reconsideration. If
we understand the ubiquity of struggle—past and present—in global political
and economic life, it should be easier to summon that courage and display that

energy strategically.

PART II: EXPERTISE

Expert rule mobilizes knowledge as power. The knowledge part combines com-
monsense assumptions about the world that may be neither conscious nor open
to debate with technical and more broadly ideological material that is often
disputed. But expertise is not just knowledge learned in professional study or
downloaded from the culture at large. It is also a mode of work. Expert work
provides the interpretive links between decisions about what to do and the
context within which those decisions are made. In my simple model, experts
interpret the context for decision makers and interpret the decisions taken for
implementation. Controversy in this “background work” is recognized as prac-
tical reason: figuring out what to do, what is appropriate, what will work, or
what is right. It takes background work to advance and justify particular posi-
tions in universal terms and to dull the experience of responsibility for those
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who do so. With work, it can come to seem that it really was not me: it was
our policy, the will of the world, the requirements of science, the obligations of
law, the requirements of sound economic management or institutional process
or universal ethics and sound judgment.

The work of expertise takes place within the professional roles, entitlements,
and obligations that expert communities imagine they have. With whom are
they in conversation? How do they position themselves in relation to one an-
other? These role sensibilities differ by profession. To explore these differences
and suggest the range of possibilities, I contrast the position “economic devel-
opment experts” imagine for themselves with that of international lawyers and
human rights advocates. The development policy professional occupies a space
between scientific and more popular ideas about economics, about society, his-
tory, and culture, and about law and governance. His professional posture is
a kind of mediation between scientific knowledge and political practice. The
lawyer’s imaginary role is different, referencing the status of the material over
which he presides rather than its links to scientific accuracy or political ef-

»

fect. Even among international lawyers, specialists in “economic law,” “public
international law,” and “comparative law” imagine the world and their work
quite differently: different histories, different projects, different worries, alli-
ances with different neighboring disciplines.

The focus on background work underscores the co-constitutive relationship
between the apparatuses of power and those of cultural narration, imagina-
tion, myth, professional argument and public reason in global political and
economic life. Power is everywhere legitimated by knowledge practices that
rationalize, explain, interpret and associate exercises of power, powerful people
and powerful institutions with myths, ideologies, and other large ideas about
values and interests. At the same time, ideals and values are rendered persua-
sive, enforced and trained into people through the institutional machinery
of power and the mechanics of force. Foreground decision makers and back-
ground workers are engaged in a parallel and reciprocal interpretive process
about what the context requires, what past decisions mean, how they ought to
decide, and what should follow in consequence. Precisely because it is a two-
way street—my ideas legitimate your power, your power enforces my ideas—
the exercise of power, even as brute force, occurs within a discursive world of
meaning. Ideas, ideologies, and myths are able to legitimate only when they
are hegemonic across people with the power to halt or support that exercise
of power. Understood in this way, the operations of power are expertise all

around.
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All expert work is contentious because it is uncertain power that needs assert-
ing, uncertain law that requires interpretation, disputed science that requires
proof or demonstration. Because their work is interpretive and communicative,
experts rule by articulation. Expertise governs when their articulations are per-
formative: when what is articulated comes to pass. To capture this process, I
propose a set of tools for modeling expert articulation rooted in my experience
with international lawyers, human rights advocates, and policy professionals
specialized in economic development. In each of these fields, the basic unit of
expert articulation is an assertion about what to do, why that seems sensible, and
what will happen as a result. Experts differ with one another about each and
contest the links between them. By tracing patterns that emerge, I propose hy-
potheses about the operations of sophisticated expertise in global management.

Background work is less a game of tight analytics than of contested vul-
gates. You do not have to be a specialist to play. Although often carried on
by lawyers and diplomats, media pundits and politicians, it has also become
something far more general, animating discussion among grassroots organiz-
ers and grandmothers, financiers and confidence men. Nor must you “believe”
the language you speak. Experts routinely deploy arguments and analytics long
after—perhaps particularly after—they have been disabused of their analytic
rigor and persuasiveness. This is part of what makes these modes of expert
practice available for global deployment, colonizing discussion among people
with diverse interests, projects, and background cultural priors. With use in
dispute comes the internalization of differences within the expert vocabulary
and with great influence comes great plasticity and indeterminacy. A kind of
agnostic flexibility has come to characterize professional fields as they become
more flexible, open, and available for disputation.

I think of this kind of expert practice as at once sophisticated and jaded
or disenchanted. In sophisticated and disenchanted fields, the vocabulary de-
ployed to make, defend, and interpret decisions is composed of arguments that
accommodate sharp disagreement and subtle compromise and in which people
seem both to be invested and to have lost faith. There are sharp differences be-
tween alternative theories, factual diagnostics, and political commitments, and
people disagree about the entailments of each theory, each political position,
and each fact. As people argue, schools of thought rise and fall, mainstream
and heterodox traditions clash, and subtle differences take on dramatic sig-
nificance. The most accomplished experts are not surprised—or troubled—by
the uncertainty of their expertise. Often they seem emboldened. People make
strong arguments but seem to have lost confidence in the determinacy of their
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analytics. The odd thing is that it does not seem to matter. Indeed, the uncer-
tainty and ambivalence of professional knowledge may be the subtle secret
of its success. What stabilizes their argumentative practices seems to be the
argumentative practice itself: a collective sensibility about what would “go too
far” or fall outside the horizon of plausible expert argument. Within those
boundaries, a potentially infinite terrain of dispute opens up, stabilized by
commonsense wisdom about the world and the field of knowledge. This takes
the discussion back to the world-making work of shared assumptions about the
world to be made.

PART I1l: LAW

The final section of the book brings the analysis back to law, concluding with
an examination of modern law in the practice of warfare as an example of
sophisticated modern expertise in action. The extent to which law has become
a transnational language of entitlement and disputation should not be surpris-
ing. Law of one or another kind has a privileged status in every society as a
repository of that alchemy of prestige and fear we call “legitimacy.” Legal ideas
structure and legitimate forms of authority, and those authorities enforce and
deepen law’s own claim to predict and state the conditions under which coer-
cion will back up assertions of entitlement. The same is true transnationally.
The ubiquity of law as an instrument and stake in struggle owes less to lawyers
than to the appetite of all kinds of people for a common—and malleable—
language of engagement. Legal norms, institutions, and professional practices
are the building blocks for acting and being powerful, as well as for interpret-
ing, communicating, celebrating, and criticizing power. Legal arrangements
take us inside the operations of globally distributed power as it is brought to
bear in the capillaries of society.

The role of law in struggle is easy to overlook or underestimate when the
focus is law’s potential to tame politics into a manageable process or constitute
the world as a legal order. Accounts of law’s distributive role in struggle are
few. In global governance discussions, law figures rather as the sinews of a
constituted order, privileged tool for global problem solving, or expression of
universal values. Struggle over distribution seems the opposite: a place of dis-
order and force, a refutation of consensus value. But the legalization of global
life has succeeded: the domain outside the nation is neither an anarchic politi-
cal space beyond the reach of law nor a domain of market freedom immune

from regulation. The international world is the product of intense and ongoing
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projects of regulation and institutional management. The basic elements of
global economic and political life—capital, labor, credit, money and liquidity,
as well as power and right—are creatures of law. Law not only regulates these
things, it creates them. They could be put together in lots of ways that would
alter the distribution of power and wealth and the trajectory of the society.

People struggle over these legal arrangements because they matter. Because
law consolidates winnings, translating victory into right, legal entitlements are
often the stakes as well as the tools for political and economic struggle. The sta-
tus of forces or balance of power between groups and social interests—debtors
and creditors, importers and exporters, state traders and multinationals, local
labor and global capital, military powers and their insurgent opponents—is
written in law and the relative leverage of economic or political competitors
is rooted in the background legal and institutional structures within which
people bargain and compete. “Statchood” and “sovereignty,” for example, are
at once realist descriptions, a recognition of the powers that are, and an allo-
cation of bargaining power among groups with conflicting projects: religious
and secular institutions, majority and minority communities, local elites and
foreign economic interests or local populations, and so on. As an instrument
for asserting power over others, law is also a tool of struggle. I claim a legal
privilege to put you out of business; you claim the legal authority to prevent
me from combining with rivals to do so. I claim the right to overfly your ter-
ritory and protect your minorities—or you may claim the right to shoot down
my plane and attack my humanitarian convoy.

To highlight law’s distributive significance, I place David Ricardo’s ideas
about the legal allocation of “rent” in conversation with his well-known analy-
sis of the gains from trade. The allocation of gains from trade depends on legal
arrangements in the sense Ricardo identified when he focused attention on
the role of property law in permitting landlords to extract rent by excluding
others from the gains generated on land. Legal entitlements make visible a
promise of coercion to exclude others from gains they might otherwise hope
to enjoy. When I place a no-trespassing sign on my blueberry patch, I express
my expectation that the local police will help ensure that I enjoy the full ben-
efit of the crop. Gains from trade likewise accrue to those with the power to
exclude. Conflict over those powers also takes legal form. When the legal en-
titlements people assert are confirmed in practice, the powers and vulnerabili-
ties of people in struggle are defined. As conflict continues, law consolidates
gains and losses, solidifying relations between winners and losers. Over time,
patterns emerge and inequalities can be reproduced or deepened. I illuminate
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that process borrowing Gunnar Myrdal’s analytic framework for understand-
ing dualist dynamics between centers and peripheries.

The distributive significance of law also illustrates the power of articulation.
Law offers people a way to do things using words. Entitlements and powers
enable when they are successfully “asserted.” Law expresses power as right, and
its effective assertion translates right into coercive enforcement. Law offers a
language for disagreement and analysis, available for advocacy, compromise,
and resolution. It provides a language of both technical distinctions and ideo-
logical assertions for debating whether this or that activity should properly be
allocated to one or the other. Over time, law has become a repository for dis-
agreements of principle, opposed ideological positions, and definitions of inter-
est associated loosely with alternative doctrinal or institutional arrangements.
Self-determination and humanitarian intervention, human rights and cultural
difference, free trade and national economic development, financial austerity
and growth: all these cross swords in legal terms. In specific struggles, people
link these large differences to alternate interpretations of specific entitlements.

All this often comes as something of a surprise to international lawyers—or
at least to the scholars who theorize their practice. It took more than a century
of technical and intellectual innovation and internal struggle for international
law to become a sophisticated vocabulary for contemporary global manage-
ment. Practitioners and scholars were central to that development. But when
they stepped back to reflect, this is not how they saw their work and their spe-
cial expertise. Their work promoting the substantive expansion, fragmentation,
and deformalization of international law had another purpose: to respond ever
more adequately to doubts about the distinctiveness and usefulness of interna-
tional law in a world of sovereign power. As theoreticians worked on that prob-
lem, technicians expanded law’s scope. As they struggled with one another,
they brought their differences into the materials of their shared discipline. The
result is a case study in sophisticated—and disenchanted—expertise. Interna-
tional law today is an extremely plural and contingent field that combines a
diverse technical practice with a multiplicity of orienting theories about how
international law works and where it is going. What holds it all together is a
kind of professional faith.

International lawyers can hardly avoid coming face-to-face with the diversity
and analytic porousness of their expertise. Such an experience of legal plural-
ism might open the way to exploring law’s role in distributive conflict and the
responsibility of legal experts for the outcomes of struggle. By and large, how-
ever, this has not happened. Instead, international lawyers have transformed
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pluralism into another tool for technical managers, bypassing its radical poten-
tial. The fragmentation and pluralization of the field have focused the atten-
tion of experts forward on the future world-ordering potential of law and the
prefigurative quality of its current institutional expressions without noticing
its implication in contemporary dysfunction and injustice. The attitude that
results, at once ethically confident and practically disenchanted, is inhabited
in a way reminiscent of sensibilities for accommodating both belief and doubt
within a practice of faith in Protestant religious traditions with which I am
familiar.

The lost opportunity to engage expertise as a doorway to responsible deci-
sion rather than as a substitute for ethical reflection and political choice is dra-
matically on display in the increasing legalization of military conflict. The last
chapter explores the practice of contemporary legal expertise among military
strategists and humanitarians in warfare as a case study of sophisticated exper-
tise run amok. Warfare has become an expert practice illustrating the role of
assertion in struggle, the emergence of ever more sophisticated, if indetermi-
nate, modes of expertise, and the loss of the experience of responsibility that
so often goes with their exercise. The examination of the strange dance that
arises between opponents arguing over the legality of death and destruction in
war with which I conclude this study illustrates the triumph and the tragedy
of global rule by expertise.

REMAKING AN EXPERT WORLD

In recent years, the appetite for rethinking has faded in the World Economic
Forum’s discussions of global policy, risk, and governance. My Global Agenda
Council has turned to more routine questions, drafting best-practice proce-
dures for selecting and evaluating leaders in intergovernmental organizations
and developing criteria for establishing successful multistakeholder arrange-
ments to address global problems. What the world needs, my colleagues seem
to feel, is a mustering of the will by global elites to take on the challenge of
global management in new configurations, using new tools and attuned to
new dangers. This doesn’t mean they now think the world is well ordered.
They see how uncertain and anarchic things are, how unpredictable the out
comes of their efforts, how powerless their institutions often are in the face of
global economic, political, and social change. But they have confidence in the
promise of institutional reform and in themselves as managers, technocrats,
and leaders. They shy away only from embracing their work as a positioned
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exercise of power rather than management of global welfare, technocratic ad-
vice in the public interest or the articulation of universal values.

My first year at Davos, I also saw lots of demonstrators and barbed wire—
one friend came back through security to the conference hall proud to have
collected some rubber bullets. After returning home, I visited the Occupy Wall
Street protests, participated in a teach-in at Occupy Toronto. Over the years,
P've visited prisons from the West Bank to Latin America, met professionals
for whom refugee protection has been a life’s work, taught and interviewed
human rights professionals and experts in poverty, economic development,
and community empowerment. People who feel they are on the receiving end
of global power are more likely to perceive a malevolent system than an open-
ended terrain for enlightened leadership. Someone—probably the people at
Davos—must have wanted things to turn out this way. Many people you meet
at Occupy—or are likely to meet in Darfur—have wild ideas about the specific
institutions or groups that are to blame. Economic instability and poverty are
not problems that escape governance; they are the byproducts—or even the
intended consequences—of current governance arrangements. Better manage-
ment by today’s elites would not help: they would have to be swept away.

Both Davos titans and Occupy activists have a point. The world is uncertain
and open to elite management. It is also unjust, and that injustice is a byprod-
uct of technocratic—and often enlightened and humanitarian—management.
A great deal would need to change to turn all this around. In some way, insid-
ers and outsiders are speaking the same language, inhabiting opposing roles
in a common theater. From both perspectives, the ways power operates across
the world remain obscure. The missing piece, I've come to believe, is the way
expert ideas and professional practices of assertion and argument construct
and reproduce a world of inequality and injustice. In world affairs, expertise is
the coin of the realm. Whether you occupy the commanding heights or have
occupied Wall Street, the work of routine reform and resistance will be carried
out as a practice of expertise.

I routinely ask my students how they see their generation’s project in the
world. Is today like 1648 or 1919, when it seemed everything needed to be
rethought? Is it like 1945 when the international order seemed to need re-
forming rather than remaking? Tweak the League Covenant and you have
the United Nations, add lots of specialized intergovernmental institutions to
coordinate and strengthen government action, replace European empire with
self-determination under American hegemony and continue. Or is this like

1989, when the demand was more modest still>? With communism defeated,
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the solutions put forward a generation before could finally be implemented.
Student positions seem to reflect their background and aspirations. Those who
hope to inherit the commanding heights typically split between 1945 and 1989.
Those who feel their interests, politics, or national projects have been stymied
by forces beyond their control opt for 1648.

I am pleased that an increasing number of young students and aspiring pro-
fessionals say this is their 1648. They often have a strong, if idiosyncratic, sense
that they know how the world works, who is in charge and who should be re-
sisted. Unsurprisingly, however, many go for the middle position: reform. Add
Brazil to the Security Council, sort out the democracy deficit and currency
travails in Europe with another round of treaty drafting, and continue. There
were reformers like this at both Occupy and Davos. The reforms they discussed
were not markedly different, if expressed with a different tenor, emphasis and
sense of engagement. Like many commentators, both groups tend to overes-
timate the potential for “global governance,” the structured rationality of the
global “system,” and the harmony between their own perspective and world
public interest.

For the reformers, the world is neither a manageable anarchy nor an unjust
iron cage. On the one hand, it seems reasonable to propose reforms to global
institutions like the Security Council or the World Trade Organization as if
they were central to global order. On the other, it also seems obvious such in-
stitutions are not that central—things are more plural and open and confusing
than that. This oscillation is repeated in countless settings. People propose in-
stitutional reforms, norms and regulations from environmental law to human
rights, corporate social responsibility, or international criminal law as if a lever
to move the world had been identified, while remaining intensely aware that
this is more aspiration than reality. This doubled sensibility—at once earnest
and jaded, committed and cynical—is also a mark of disenchanted expertise.
Since the economic crisis, the European Union has attracted this kind of am-
bivalence. More Europe, recursively reformed Europe, seems the only way out
other than seizing the gunnels and steady ahead. And yet none of the reforms
seems remotely responsive to the loss of confidence and open resistance of pub-
lics across Europe.

As the plausibility of narratives about governance waxes and wanes, peo-
ple on the inside and on the street enter a kind of echo chamber of recip-
rocal ambivalence. Experts manage in the name of analytics in which they
have lost faith: protesters assemble in the name of reforms they doubt will
suffice. The new language of “sustainability”—a term detached from its origins
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in environmental science—suggests the anxieties of the situation. An ambiva-
lent manager class reframes their uncertainty as a matter of social-political risk
management: how long can we play for time while those outside demand more
before we are swamped by social unrest? Global fiscal imbalances are “unsus-
tainable,” for example, if they will lead to political rupture before they can be
turned around. Global warming threatens the “sustainability” not of life on
the planet, but of the economic and political arrangements people have come
to think are natural.

On the outside, the forces of “social unrest” are also in the sustainability
game: calculating and communicating in a parallel universe, prophesying the
apocalypse in the shadow of the same ambivalences. All they need to do is hold
out, hold attention, until something cracks. But no one knows what it would
mean for something to crack, for an alternative to arise, for a different politi-
cal economy to be constructed. There are only the usual reforms. Meanwhile,
a political economy of poverty, inequality and ill health continues to be all
too sustainable, reproduced through a strange collaboration between the am-
bivalent projects of a managerial class and everyone else. My project is not to
foretell collapse, but to explain the strange resilience of arrangements so many
intuit to be nearing their end.

This uncertainty and ambivalence about the world is widespread. People ev-
erywhere now understand that they are vulnerable to the decisions and actions
of people far away. Their own national state is rarely able—or willing—to de-
fend their interests or support their economic, social, and political aspirations
in a globalized world. Something global must be done. There are all kinds of
reforms on offer. Many seem attractive, worth mobilizing around. My students
find innumerable projects to champion and worthy organizations to join. But
it remains unclear, also to them, if they are remaking the world or rearranging
the chairs.

The most coveted projects and proposals in my own field of international
law are illustrative. It is abundantly clear that they are inadequate to the tasks
they purport to address. The International Criminal Court could triple its bud-
get and jurisdiction, the United Nations could redouble its peacekeeping ef-
forts, the international human rights community could perfect its machinery
of reporting and shaming without preventing the outbreak of genocide, the
collapse or abuse of state authority. Every American and European corporation
could adopt standards of corporate responsibility, every first world consumer
could be on the lookout for products that are fairly traded and sustainably
produced, and it would not stop the human and environmental ravages of
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an environmentally destructive global economic order. America could ratify
the Kyoto Protocol, could agree with China and India and the Europeans on
various measures left on the table at Copenhagen or Paris and it would not be
enough to prevent global warming. The United Nations’ Millennium Develop-
ment Goals could be implemented and their post-2015 agenda realized and
it would not heal the rupture between leading and lagging sectors, cultures,
classes. The Security Council could be reformed to reflect the great powers
of the twenty-first rather than the twentieth century, but it would be scarcely
more effective as a guarantor of international peace and security. Global ad-
ministrative action could be everywhere transparent and accountable without
rendering it politically responsible.

Each of these efforts might be salutary. Some may be terribly important. At
best, however, the implementation of these schemes would kick things down
the road, manage expectations, and, by rendering the problems sustainable,
reaffirm the current distribution of powers. Completing the program of inter-
national law would not renew the political economy of the world—anymore
than finally “completing” the European Union would resolve the dynamics of
dualism that have rocked the project from Brussels and Frankfurt on down.
The project of continuing the project is part of how those dynamics are sus-
tained. In Europe, a permanent transition toward an ever-receding goal of a
“political” union sustains the technocratic separation of economic and political
imperatives—and reinforces the divide between leading and lagging regions.
Globally, the permanent transition toward a universal legal order of equal sov-
ereigns sustains one after another project of hegemony. As a result, rather than
a toolkit of policy solutions that might be adopted in the global public interest,
it would be more accurate to see international law as a legitimating distraction
from the effort to remake the politics of war or reframe economic struggle,
institutionalizing an uncertain and ambivalent ideology as universal.

Over the past decades, many books and articles have been written about
“global governance” to explain how the world works and how the world’s in-
stitutional machinery might be strengthened.® Their authors tend to think like
reformers, aspire to address people in places like Davos, and worry about the
rising tide of social disillusion with the way the world works. They aim to
explain how a disaggregated world is—and might be—governed. The phrase
“global governance” signals a dream that the disorganized terrain on which
people routinely struggle for advantage might one day become something more
orderly, a place where problems would be solved, conflicts moderated, shared
values made real. Although those who speak of global governance understand
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that we can’t have—and wouldn’t want—a global government, they share the
very reasonable conviction that the global capacity to solve problems and con-
test outcomes ought to be improved. Somewhere and somehow, somebody
could be doing for the world what governments do for the people they govern.
It is this wish that has driven the substantive and geographic expansion of
struggle—and rule—by expertise. And it is also this wish that sustains the vi-
ability of disenchanted rulership.

Unless today is your 1648, this does sound reasonable. When the problems
people worry about cannot be addressed by local or national government, it
is only natural to say that they are “global problems” demanding global solu-
tions. When people seck global solutions, it is understandable that they would
look for the kind of interest-aggregating, problem-solving competence they as-
sociate with the public hand at home. Addressing climate change, ensuring
reliable and sustainable sources of energy, preventing and responding to pan-
demics, ensuring adequate food and clean water for an expanding population,
enabling economic development, resolving cultural conflicts, addressing the
threats posed by transnational terrorist networks, fighting corruption, ensur-
ing the stability of financial system and the integrity of the Internet, protect-
ing privacy, combating money laundering: people understand that such things
cannot be solved by one city or one nation or one corporation alone. But it is
also clear that they are unlikely to be resolved by the United Nations and the
routines of global summitry. There is a governance gap.

In the absence of a global government, reformers have looked for functional
substitutes. It is easy to think of institutions that might have something to do
with ruling the world: the World Trade Organization, the European Union, the
U.S. government, the major banks and global corporations, big nongovernmen-
tal foundations and advocacy groups, big governments in the developing world.
Perhaps the World Economic Forum through their Global Redesign Initiative.
Any or all of these might somehow participate in making and enforcing rules
or resolving disputes that affect the world. As actors in all these sites reach out
to engage one another, they search for a common vernacular—of common hope
and personal advantage. Expertise—economic expertise, scientific expertise,
legal expertise, social and political expertise, institutional and managerial exper-
tise, expertise in the lessons of history and the universal practicalities of everyday
life—fills the bill. Those who exercise the powers of expertise rarely think they
are “governing the world.” Their mandate and project is always far more specific,
their language more universal. As a result, their powers remain obscure, the op-
portunity to identify and contest their rulership vanishing point rare.
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To think of the “global governance” that results as the distributed action of
an ersatz public hand is also an understandable dream. Lots of people have
the power to change things for other people, empower them, constrain them,
humiliate or honor them. Many who take my course about global law and
policy are eager to find tidbits of governance in all kinds of places: in corpo-
rate social responsibility programs, civil society organizations, philanthropic
initiatives—in their own summer internships. They are right to find power in
all these places. But when people imagine this adding up to a system of gov-
ernance, they are dreaming, reinterpreting their field of struggle as something
nobler and more promising. Or they are strategizing: reframing their objec-
tives in the language of common purpose.

To identify dispersed activities undertaken for different purposes as a func-
tioning, if imperfect, “global governance” system is so creative an act of inter-
pretation that one cannot help wondering about the motive for it. Calling it
“governance” could be a call for accountability or responsibility. Your powers
are like those of a sovereign, a sovereign for the world: wield them wisely. It
could be an effort to empower: wherever two are gathered in its name, there is
global governance. Go forth and govern. It could be the assignment of blame:
if you are dissatisfied, knock on this door. To call something an act of “global
governance” singles something out—and leaves a lot of other powers in the
shadow. They are 7ot governance, need not be exercised with the global public
interest in mind, and ought not be contested by the dispossessed. To identify
“global governance” is an effort to do something with words, to make order by
assertion, as much strategy and intervention as description.

In this book, I replace the search for “governance” with an effort to map the
operations of power through which our world distributes. With a better car-
tography of power in the world, it will be a matter for contestation and debate
whether this or that actor should be honored or saddled with the label “gov-
ernance.” My story focuses on struggle and inequality rather than consensus
and problem solving. Through the work of expertise, order and disorder—even
“worldliness,” if we can call it that—are distributed unevenly, even inadver-
tently, among nations, economic sectors or classes, issues or problems through
struggles about other things. When the dust settles, some people live globally,
others locally; some problems are global, others local. I have written the book
with those of my students in mind who embrace the possibility that their gen-
eration could transform this world through the slow hard work of remaking
the terms by which struggles are carried out, gains and losses distributed, and
the status of forces consolidated as order.
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The book ends by returning to the question of 1648 with which I began.
Roberto Unger once described late twentieth-century expert rule as the work
of “a priesthood that had lost their faith and kept their jobs.” “They stood,” he
said, “in tedious embarrassment before cold altars.” This misunderstands the
contemporary practices of faith among those who manage our world. Gover-
nance by expertise is rule through ruthless struggle among experts who have
retained their faith and expanded their jobs. Theirs is an ecumenical, eclectic,
and disenchanted faith. It is also astonishingly appealing: at once practical and
promising, recognizing the world as it is with its eyes firmly planted on the
world to come. Its altars are anything but cold. Its practical power and hopeful
promise make every year an opportunity for modest reform and no year likely
to be our 1648. It should be no surprise that those most eager to change the
world would be harnessed to its reproduction. For those of my students who
wish it were otherwise, this faith is the seductive obstacle. To turn back from
reforms we know to be inadequate will require a refusal to take our eyes off
the dynamics of struggle through which injustice is mysteriously reproduced
by so many who intend just the opposite.

This, after all, is the legacy we associate with dates like 1648. That year did
not transform the politics or economics of the world, although a long war in
Central Europe came to an end and new commercial opportunities beckoned.
Nor was it a moment of institutional reform, although the Holy Roman Em-
pire never fully recovered. The architects of the Peace of Westphalia did not
have a plan to reorganize politics for the next four centuries. If they had, it was
not their plan that came to pass. Nevertheless, people remember 1648 because
they associate it with the origin of the complex process of intellectual and in-
stitutional reinvention through which it came to be a matter of common sense
that the politics of the world would be organized around sovereign states: a
transformation that took more than three hundred years to achieve. Indeed,
that was achieved only after the nature of statehood had been completely rede-
signed and rebuilt.

For today’s generation to remake the world will be equally difficult. Un-
certain expert practices and the routine aspirations for a better world that ac-
company them help to reproduce a world of unending struggle and unrelieved
injustice. If this is your 1648, you will need to do more than nudge the mana-
gerial class to wise leadership—or protest the powers that be. To rethink and
remake the world will require a thousand struggles on the plains where knowl-
edge and power are forged and parceled out. Perhaps I will see you there.
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CHAPTER 1

POLITICAL ECONOMY:
WORLD-MAKING STORIES

An idea about the way the world is organized can be so widely shared that it
sinks into the semiconscious space of common sense. If everyone thinks the
world is flat, it is unlikely someone will to try to sail around it. As ideas about
the world change, different people are empowered, different projects sped for-
ward or impeded. If it goes without saying that politics ought not to interfere
in the economy, different people will be empowered to do different things
than if it seems obvious the economy is always already a product of political
activity. World pictures are complex and layered. When people speak about
big systems like mercantilism, feudalism, imperialism, capitalism, or liberalism
to characterize the global order as a whole, they have in mind lots of typical
micro practices and significant players, characteristic midlevel organizational
structures and political projects, as well as big ideas about what the world is
like and what people in various roles should try to do. Other world pictures are
less well integrated, but may also bring together small details and large stories.

The worlds imagined by different professional disciplines diverge. Do we
live in a world of states—or in a global economy? Is humanity organized by
culture and religion—or by levels of development? Where anthropologists
see cultures, economists see national economies and global markets. Inter-
national lawyers see nation-states, tempered by all their profession’s efforts to
transcend, organize, legalize, and govern the interactions among them. To be-
come a professional is partly a matter of learning to see the world as others in
the profession see it. One becomes how one sees and struggle over the world
is also a struggle to become oneself.

The worlds people imagine and build change over time. We are losing
track of boundaries that once defined a world of aristocratic families. The
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nineteenth-century world of hierarchically arranged races and civilizations is
fading, although the early twentieth-century world of secular and religious
states may be back on the rise. Imaginary worlds also have imaginary histories:
the “state system” is routinely dated to the 1648 Peace of Westphalia, which
is said to have turned a world of religions into a world of sovereigns. In fact,
it took another three hundred years to build a world whose politics were or-
ganized along state lines. During that time sovereignty and statehood meant
many different things. Nevertheless, origin myths are as important for world
building as they are for religions, families, or cultures.

Different worlds have different senses of time, of things that are recent and
distant, urgent and inconsequential. For some the future stretches out majesti-
cally, for others we are living in end times. International lawyers and policy
professionals who work to build the machinery for global governance often
imagine a kind of middle distance in which their partial efforts will add up to
a more perfect global public capacity. People have different ideas about what
drives the present—a clash of civilizations? The rise of Asia? And different ideas
about what we can expect and what would count as progress.

Many contemporary books about the world begin by nodding to the powerful
economic, social, and technological forces of “globalization.” The world is inter-
connected, local problems have become global, global problems have become
ever more threatening and intractable. This kind of world cries out for gover-
nance, counsels cosmopolitanism, and places parochial concerns in a past we
can no longer afford. History challenges an ill-equipped governance system and
managerial class: will we rise to respond? There is a lot of truth in such stories,
although one also encounters stories that stress the rise of fragmentation and sec-
tarianism in today’s world. As I was finishing this chapter, the Boston Globe ran
a prominent feature headlined “The Great Deglobalizing: Our Interconnected
World Is Shrinking Back toward Its National Borders—And That’s a Problem.”
Author Joshua Kurlantzick of the Council on Foreign Relations urged his readers
to worry that our world was plunging into protection and isolation, citing fall-
ing cross-border capital flows, trade volume declines, rising hostility to immigra-
tion, and an upsurge in populist nationalism. Stories of both kinds are told for a
purpose: to embolden those seeking local self-determination or, in Kurlantzick’s
case, to redouble the countervailing efforts of cosmopolitans. The goal is not
only to “get it right” on global trends, but also to encourage action and support
one or another broad orientation among the policy class.

As a result, ideas about the world are often hotly contested. Decades of ar-
gument about whether the world is warming, how fast and why reflect the
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intuition that getting people to think it is warming will make it easier to mo-
bilize resources to do something about it. Or, to take an example from eco-
nomics, if for a generation everyone thinks an economy is a national input/
output system to be managed, and then suddenly they all become convinced
that an economy is a global market for the allocation of resources to their most
productive use through the efficiency of exchange in the shadow of a price
system, lots has changed. That is also governance, the exercise of power, the
reorganization of possibilities for people in political and economic struggle.
We can expect that people would periodically try to bring these large images
into conscious dispute as they struggled for advantage, developing the rhetori-
cal tools to promote one grand idea against the other.

It is a staple practice of the policy intelligentsia to argue for an adjustment
in background ideas about how the world works to make some kinds of poli-
cies more likely, others less defensible. Thomas Friedman’s bestseller The World
Is Flat: A Brief History of the Twenty-First Century, for example, was a prominent
earlier intervention in these background images.? He urged leaders and the
informed public to update their conception of the world: nations matter less,
economic ties matter more, distance matters less, communication technolo-
gies matter more, political divisions matter less, knowledge matters more, the
poor have more opportunities to compete, bulky consolidated political and
economic actors are less likely to succeed. Friedman sprinkled the book with
suggestions about how appreciation for these facts should change priorities for
business and government.

Each image that conjures a world also suggests a project, a practice. Some-
one must see it, say it, divine its meaning, communicate what is to be done
and mobilize others to do it. A “balance of power” story casts the “balancing
power” in a heroic role, stabilizing the global order, rather than as an unreli-
able ally struggling for advantage. To imagine a world and read its implications
for human organization is work: creative and imaginative work, interpretive
and diagnostic work, programmatic and practical work. And work in a setting
where others are seeing different omens, auguring different meanings, propos-
ing different projects. This is not only interpretive work. It is also necessary to
build the scaffolding, the institutions, the media enterprises, the academic insti-
tutions, the professional guilds from which the world can appear this way and
from which such projects can be undertaken. To build such structures is also
to empower people—create people—who see things from this perspective. The
existence of the United Nations with a tall building in New York and thousands

of employees reproduces the world seen by its creators among those who work
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in its shadow. The UN secretary-general brings the authority of his office to bear
on the world through the structures of diplomatic life. But the world imagined
by his office and reinforced by the community of diplomats is also brought to
bear on him, on his goals, projects, and capabilities. It is hard to function at the
United Nations without seeing a world of “member states” and global problems

and trying to invent technical programs for their resolution.

WORLD-MAKING STORIES: BACKGROUND IMAGES
AND REFORM TRAJECTORIES

Stories make the world not through direct implementation by devoted acolytes
but through a complex interaction with technical knowledge and professional
practice. To explore how that might happen, let me begin with a dystopic and
common interpretation of what have become the well-known challenges posed
by economic globalization. Imagine the following story, which I have cobbled
together from a variety of recent left liberal and progressive opinion pieces and
news articles. It combines a range of “observations” and focuses on the prob-

lematic separation of economic life from political control.

What is going on in the world today? A rapid process of factor price equaliza-
tion and technological assimilation has allowed people everywhere to aspire
to a refrigerator and an air conditioner, along with the public and private in-
stitutions necessary to realize those ambitions. On the one hand, globaliza-
tion has opened the world to miraculous economic possibilities and focused
national politicians on providing the essential conditions for economic sta-
bility: fiscal responsibility, a strong and reliable private legal order, and secu-
rity. But change on this scale is profoundly destructive and relative income
equalization is an extremely uneven business. A global economy is not a uni-
form economy. Things turn at different speeds. Millions of people are lifted
up. But people are also left out. People are dragged down. When people
turn to their sovereigns for help, the results are terribly uneven. Some are
too big to fail—others too small to count. Workers, consumers, businesses
large and small turn to the nation state for support against the competitive
pressures and uncertainties of global markets. Some are given golden wings
and strong armor. Many find there is little their sovereign will do.
Unfortunately, neither the creative destruction of global economic flows
nor the instability and vulnerability to shocks are amenable to manage-

ment on the scale of our political life. Governments everywhere are weak,
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buffeted by economic forces, captured by economic interests, and engaged
their own economic pursuits. Global economic actors are increasingly asked
to take on public responsibilities beyond their mandate with no incentive
to assess the choices they face from the perspective of political constituen-
cies or world welfare. As the weakness of governments has become visible,
politicians have learned to operate in the shadow of disenfranchised and
disillusioned publics who have lost faith in the public hand. Political life
has drifted into neighborhood and transnational networks, been diffused
into the capillaries of professional management and condensed in the laser
beam of media fashion, transformed into a unifying spectacle. The inability
of politics to offer public interest solutions to policy challenges has encour-
aged political cultures ever less interested in doing so. Politics has come to
be about other things: symbolic and allegorical displays, on the one hand,
and the feathering of nests on the other.

Meanwhile, unmoored from stable political management, the global
economy has become volatile and destructive, veering from boom to bust
set free from the stabilizing hand of sound regulatory management. The rel-
ative mobility of economics and territorial rigidity of politics have rendered
each unstable as political and economic leadership have drifted apart and
political leadership has everywhere become peripheral to economic manage-
ment. In short, the disconnection of economic and political life threatens

the sustainability of contemporary political and economic structures.

That all sounds pretty bad. If we accept this interpretation of globalization
and want to do something to change it, the story suggests we focus on institu-
tional design. The recurring theme is actors operating in structures unsuited
to their tasks: the scope of political power and the range of economic activity
are mismatched. An obvious path for reform would be to build global “gov-
ernance” capabilities, render corporate actors responsible to social concerns,
empower new nongovernmental actors to regulate and monitor transboundary
activities, and so forth.

Such a story lets many people off the hook. Indeed, its usefulness as apol-
ogy should make us skeptical. It reinforces a tacit division of labor between
economic and political institutions, neither of which appears responsible for
the outcomes. No wonder the most powerful governments fail to meet the
demands of their constituents: their failures are the product of forces beyond
their control. Nor are the institutions of global economic life responsible.

From financiers, entrepreneurs, and corporations to black-market traders in
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drugs, arms, and remittances, economic actors are only doing what makes
sense, given their interests and mandate. They can undertake social tasks as a
philanthropic exercise in “social responsibility” but have no political respon-
sibilities in this domain. The “global economy” is also a place of necessity: a
natural force of “creative destruction” responsible for demolishing industries,
impoverishing workers, and disempowering governments. No actual person
did anything.

The reforms suggested by such an interpretation are also not very promis-
ing. If we want change, we would either have to alter the system structuring
relations between economic and political actors or somehow encourage “en-
lightened” leaders to rise above the constraints and incentives of their position
to do something unnatural to their role. Each is very difficult to imagine. Wise
leaders rising above their mandate across the world? A structural change in the
“state system” At Davos, even in crisis they shied away from a “new Bretton
Woods.” The transformation of global corporations and banks into politically
responsible substitutes for government? The emergence of citizen alliances
powerful enough to constrain both governments and private economic actors?
All very unlikely.

At the same time, each of these things could be attempted. You can estab-
lish an NGO to monitor global value chains. You can urge governments to
cooperate where interests are shared: combatting terrorism, improving airline
safety, collecting taxes. You can convince corporate leaders attentive to repu-
tational risk to prioritize social responsibility. There is work to do that can be
understood as a “first step” toward remaking the global system of political and
economic actors. You can get a job—or at least a summer internship—doing
these things. And what alternatives are there, given this story? How else could
the challenges of globalization be addressed other than by this kind of reform:
awakening private actors to public responsibilities and strengthening public
actors able to operate above and beyond the existing constraints of national
government? Although many people who write stories like this urge structural
reforms in the strongest terms, the result is a kind of tyranny of no alternatives
other than reforms you probably intuit are unlikely to do the trick.

Part of what makes this story seem compelling, if disheartening, is its reli-
ance on differences and distinctions that seem natural and factlike. Globaliza-
tion is problematic because it heightens the difference between “economic”
and “political” structures and actors. In legal terms, the first are “private” and
the second “public.” The story stresses the urgent need to link them more ef-
fectively: to find public actors able to regulate outside borders, to find private
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actors willing to act in the public interest. The commonsense notion that pub-
lic and private actors or political and economic structures are distinct and dif-
ferent runs deep. It is shared by people with very different, even opposing, in-
terpretations and reform proposals. People who love globalization and people
who want an even sharper separation of economic life from political oversight
share the commonsense idea that these domains are different.

But the differences between politics and economics or public and private
are ideas. Each is more “ideal type” than sociological truth. Such abstract dif-
ferences cannot help but exaggerate the homogeneity of both global economic
and political life. In fact, all governments do economic things and all corpora-
tions do political things. All public authorities exercise power tacitly and ex-
plicitly outside their “jurisdiction.” A low-wage export strategy works only if it
penetrates foreign markets where wages are higher: if the wage rate bargained
in the shadow of local rules “applies” in otherwise high-wage foreign markets
through the movement of goods. All corporations “regulate” the activities of
their employees, customers, and business partners. Or, to be more precise, all
so-called governments do things we could easily interpret as “economic” and
vice versa. These designations are the product of contested interpretation.?

FOREGROUNDING THE TECHNICAL WORK OF EXPERTS

Getting beyond the tyranny of hapless reform requires bringing the routine
interpretive work through which these designations are made and contested to
the surface. It is this technical work that a/ready makes and unmakes the bound-
aries of political and economic life. The more we understand what experts and
professionals do when they argue and contend with one another about just
where the boundaries should be, the clearer it becomes that global dysfunc-
tion arises not from the nature or structure of “politics” and “economics” or
from the abstract historical force of globalization, but from expertise: from the
global knowledge practices for their differentiation, interaction, and manage-
ment. The interplay of politics and economics is easily forgotten because the
technical work of linking them is understood by those who do it to be knitting
domains together or balancing forces that are otherwise distinct and opposed.
The creation of a market is not an exercise of unrestrained factor mobility.
Factor mobility is a relative thing: which factors can move under which condi-
tions is determined by legal, social, and cultural mores and institutions. Global
economic life is a patchwork of sectors and regions, some of which are tightly

integrated, others invisible and impenetrable to one another. The boundaries
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are everywhere disputed as people struggle for market access and market pro-
tection. The active work of national institutions in maintaining global eco-
nomic life could also be undertaken in various ways. National governments
provide the currencies, manage the central banks, regulate the banking, insur-
ance, and transport sectors, construct and empower economic actors, enforce
the contracts and property rights and arbitration awards, provide security, and
define the lines among white, gray, and black markets.

Just how and where and for the benefit of whom these arrangements should
be settled are matters of conflict that are typically resolved as matters of more
or less. How independent a central bank? How effective a tax? How tolerated
the black market or the demand for corrupt payments? These adjustments are
not made by architects of the global system. Resolutions emerge from struggles
among people in particular institutional settings trying to gain or hang on to
an advantage. In those struggles, technical and professional modes of reason-
ing, debating, and deciding are used both to make and to unmake the bound-
ary between “politics” and “economics” or to settle it in different places. These
struggles are undertaken in specialized languages—often of law or economics—
which are only loosely tethered to the more familiar terms of broad debates
about the desirability of linking or delinking economic activity from political
contest, although the way people interpret the trend (“globalization” or “deglo-
balization”) can affect who wins in such struggles, who is able to imagine mov-
ing a boundary this way or that, and which arguments have wind in their sails.
The lines that are drawn and the balances that are struck are tentative. Whether
they harden into necessity or get remade tomorrow will be determined by ap-
petite and the power of those who stand to benefit and lose.

To establish a corporation capable of global economic activity, for example,
is not simply a matter of shielding investors from liability and excusing the
corporation from political responsibility so it might cleave only to the pecuni-
ary interests of shareholders. It is a complex matter of degree: how should the
obligations of shareholders and managers be balanced, what role for workers,
what form of ownership, how much liability for which kinds of damage, what
duties of care are owed to consumers and populations where corporations
are active? An abstract commitment to “disembedding the economy” cannot
determine how to settle these questions of degree, although people who favor
increasing shareholder control may extol globalization and economic disem-
bedding while those who would increase corporate responsibility to other in-
terests may also denounce globalization and advocate greater local political

control.
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There are technical arguments here: about what is “efficient,” about what a
corporation “is,” about how rules about these matters will interoperate with
other parts of the institutional or rule system. Sometimes one or another solu-
tion may seem technically obvious, the expression of universal reason. Every-
one may understand the requirements of “efficiency” or the best way to avoid
“agency costs” similarly, or these may be matters of dispute. This is the space
for benchmarks, best practices, indicators and rankings: “objective” measures
of what needs to be done. When they are disputed, technical choices may also
be framed to reflect large debates in the larger public arena: should we em-
brace globalization or not? Sometimes people argue about questions of corpo-
rate structure, for example, as if the nation’s place in the global economy is at
stake: workers on the corporate board will erode foreign investment and ensure
that we cannot compete, closing off the opportunities opened up by globaliza-
tion. Whether these midlevel arrangements are debated and settled in technical
terms or through broader debates, the discussions take place in the more or
less conscious shadow of commonsense ideas about how economies and polities
ought to be arranged. These may be invoked and contested directly, but more
often they lie dormant in accepted wisdom. The relationships among common-
sense, broadly debated choices about the world and the nation’s place in it, and
the technical in the professional work of establishing, differentiating, and link-
ing economic and political arrangements are the puzzle to be understood.

The professionals who struggle over these matters do not see themselves as
architects of global order. Few are motivated primarily to implement large ab-
stract ideas—“disembed the economy” or “reverse globalization.” They are usu-
ally pursuing advantages of one or another sort for their ministry, their client,
their political party, their profession, their faction or school of thought. They
may simply be seeking validation as the experts who knew how get to it right.
When they reflect on their work in general terms, their self-conception is often
quite benign: doing their best to manage the problems before them. The hy-
pothesis I explore in this book is that their work is nevertheless world making.
If the natural separation of the global economy and national politics is com-
mon sense among experts debating how and when to link them, their techni-
cal work may keep the separation going no matter how committed everyone is
to ensuring their productive association. The result would be a strange double
practice that somehow unravels in the routine work of day the enlightened
objectives experts have seen themselves pursuing the night before.

The global political and economic arrangements that result are surprisingly
sturdy for all the talk of crisis and worry over sustainability. Terribly unjust,
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subject to crisis, environmentally unwise, everywhere politically and economi-
cally captured by the few, and yet somehow impossible for anyone to alter or
escape. My hypothesis is that this stability arises from the relative invisibility
and imperviousness of the world of technical management to contestation.
The large stories people advocate to explain what is happening and urge peo-
ple to action—globalization/deglobalization—float free of the numerous small-
scale calculations made in their shadow, all of which are contested matters of
more or less rather than hearty endorsements of one or the other. People may
struggle over these issues as if they stood at the Rubicon, but they do not, and
in some part of their professional sensibility they also know that.

SHIFTING THE STORY, CHANGING THE TECHNICAL TERRAIN

A sudden shift in the story can reshuffle the available technical choices. In
crisis, elites sometimes double down on arrangements they favored beforehand
and sometimes are emboldened to move the pendulum the other way. For peo-
ple in an expert community, the sum of the vectors can feel like momentum
and the balance of power in many small struggles may shift. When planes hit
the twin towers in New York on 9/11, lots of struggles were already under way
between projects advanced in the name of “security” and those advanced for
other reasons. Suddenly, a thousand tug-of-war standoffs lurched toward secu-
rity. The terrain had shifted. But do we live in a new age of “security states™
If you Google “globalization” or “governmentality” and “security state” you
will find many authors who think we do. Although their interpretations may
become hegemonic—like “globalization”—for the moment, this remains a
battle cry useful for raising alarm about surveillance and a growing military-
industrial complex.

The 2009 global economic crisis had a similar effect. Suddenly each country,
each city, each firm seemed to need a global political economic strategy after all.
Politicians scrambled to figure out how to strengthen the competitive hand of
their cities, regions, nations, and favorite economic sectors. The hegemony, if
it had been that, of neoliberal orthodoxy applauding a global market liberated
from local political distortion and national politics disciplined by the needs of
that market was on the wane. Strategic engagement with the global economy
was not a new idea, of course. The technical knowledge was available to give
shape to argument about how to have a strategy. Paul Krugman had published
Strategic Trade Policy and the New International Economics in 1986.* In develop-

ment economics, theories of “dynamic comparative advantage” were already
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being taught as “modern growth theory.” These theories had been digested into
programs of action. Aspiring policy makers learned that countries should seek
to climb a natural “ladder of comparative advantage” from resource-intensive
activities, through unskilled labor-intensive and skilled labor-intensive, toward

capital-intensive, and finally R&D- or knowledge-intensive industries.

In the higher rungs of the ladder, the exports are of . . . goods in which com-
parative advantage is not simply natural or historical but has been acquired.
Michael E. Porter and Krugman stress the creation of comparative advantage
in new products through proprietary knowledge, innovations, investment in
human capital and physical capital, and the realization of economies of scale
in production. Such sources of comparative advantage are dynamic, involv-
ing a process of economic transformation and the creation of comparative
advantage in differentiated goods through technical capability and learning
by doing.

After 2009, these ideas entered the programs of political parties with new
vigor. Policy makers everywhere tried to create, protect, and promote local
winners—if only rarely effectively—sometimes with a vague promise of trans-
fer payments to compensate local losers. To strategize one’s insertion into the
global economy required promoting local winners and stimulating “a process
of economic transformation” through which new winners would be created
to move “up” the ladder. It is easy to imagine all kinds of interests present-
ing themselves as the key to climbing that ladder and many disputes arising
about the allocation of resources among possible winners undertaken in the
language of strategic trade and dynamic comparative advantage. The new lan-
guage of strategy—with its own set of technical considerations—was available
for appropriation in struggle.

In one country, one city, one region after another, one now hears the same
refrain: we will invest in new technologies, new industries, new educational
programs and new infrastructure to become winners in the high-tech global
knowledge economy of the future. Even a country like Qatar, with the world’s
highest per capita GDP and an unparalleled opportunity to develop on the
back of resource-intensive industry, has come to pursue a national develop-
ment plan oriented to becoming a “knowledge-based economy.” Regardless of
the rents available in oil or the cost of human capital development, the direc-
tion for enlightened government seemed clear: to reduce reliance on oil and
gas and to stimulate the emergence of new industries and communities based

on knowledge and innovation. This is what it means for a large-scale story
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to have momentum. Exactly how to do this was open to technical assertion,
argument, and struggle. Which knowledge industries? Supported in what way?
Success measured by what criteria? The larger meaning of the turn to strategy
also remains open to interpretation. The rise of national strategizing could, of
course, be interpreted as “deglobalizing.” But it could also be argued that the
strategic turn increased the ruthlessness of global economic—and political—
competition. After all, if the public hand is everywhere to be a force multiplier
for leading sectors, nations, regions, the turn to strategy would also heighten
imbalance and inequality in the global economy, harnessing everyone more
tightly to its competitive edge.

INHABITING A SOPHISTICATED TECHNICAL STORY

I had dinner a couple of years ago with a leading European politician—a Social
Democrat—after hearing his impassioned speech promoting a high-tech green
industry strategy for left parties worldwide. I asked whether he really thought it
was possible for every nation to be a highest tech, greenest, innovation-driven
knowledge economy, any more than everyone could be the lowest wage manu-
facturer. No, of course not, he admitted. Then why didn’t he say that? Why
had he encouraged the opposite? Because the point was to inflate a balloon
that would change the balance of political legitimacy in the internecine battles
that are the routine work of government. He would go back to the office and
face one after another debate with opponents, bureaucrats, and specialists from
his ministries or from Brussels and Frankfurt about all kinds of things and he
wanted to strengthen the arguments he would deploy in those discussions by
heightening their presence in the public realm.

Why, I asked, would those people believe such a strategy plausible? They
probably would not, he imagined—they were as sophisticated as he. But they
might think that was how politically motivated publics would see it. And
they might not worry about its overall plausibility—they would be debating
much more marginal adjustments, after all. But why, I wondered, would the
balloon rise among the public? How could so unlikely a promise seem like a
plausible political program for so many? Don’t laypeople also see, or at least
suspect, that speeches like his are justifications for mobilizing resources be-
hind the successful, deferring rather than underwriting the promise to com-
pensate? Perhaps they do. But maybe they also sense that nothing so dramatic
will happen anyway. And perhaps people think that is how politicians and
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bureaucrats would frame choices that mattered to them in other ways or for
other reasons. The sophisticated idea at work here is a strange mirror among
a public, a political class, and a technocracy all speaking a language they find
less than compelling because they imagine it convinces or motivates other
people while also understanding that the choices being discussed do not re-
quire the story to be more than vaguely plausible and loosely relevant to what
they hope to do.

Two things missing from both the visible public debate and the bureaucratic
struggles that invoke it would be an examination of the arrangements though
which some economic activities become marked as “high-value” objects wor-
thy of public strategy or private investment and the semiconscious assumptions
about political and economic life shared by everyone involved. Let us imagine
the kinds of debates my politician might face when he engages the technocrats
in government. The occasion will be something specific. Is public investment
needed, or ought it to be avoided to ensure a robust airline or high-tech indus-
try in our country? Should we guarantee these loans or consider the strategic
impact of this public procurement? These issues will have technical dimensions
and will be framed by whatever debates are moving the political class at the
time. Perhaps whether the nation should resist globalization with strategy or
embrace it. Or, if my friend’s trial balloon flew, whether the nation should
invest in high-tech green industries as a path to prosperity.

Other things that might have been debated will have settled into common
sense. Perhaps no one is debating whether the world is globalizing or deglobal-
izing or everyone is taking “austerity” and “structural reform” as desirable. At
the technical level, it could also be that no one is contesting whether airlines
and high tech are, in fact, high-value industries. This may be seen as a ques-
tion of fact: on the ladder of comparative advantage, strategy can get you to
“high-value” industries, but you cannot rearrange the ladder so that different
industries are “high value.” You should just ask an economist which they are.

The arrangements that make some activities high value and others low value
are institutional and often legal. Economic activities are called “high value”
because people who do them, under current arrangements, can exclude others
and capture a higher share of the global gains from undertaking them. Those
who are excluded, bypassed, or outcompeted will capture less. In “low-value”
activities, those who do them have little or no authority to exclude others and
must compete ruthlessly on price. This also depends on legal and institutional

arrangements. For example, the international enforcement of intellectual
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property law, however imperfect, makes technological innovation a high-value
activity when compared with low-skill labor, but only as long as low-skill la-
borers are put in global competition with one another by legal institutions
regulating corporate employment practices, migration law, unionization, and
more. The meaning and global impact of intellectual property law, like the
regulation of corporate labor practices, is the frozen settlement of earlier de-
bates that may have been, at the time, similar to those we now imagine about
guaranteeing loans to aircraft manufacturers or investing in infrastructure to
create “hubs” for high-tech start-ups or scholarships for people who will be-
come entrepreneurs rather than engineers or farmers. It is just that these earlier
debates have faded into matters of fact.

EXPERTISE: A FIRST PICTURE

This suggests a crude preliminary model for the work of knowledge in the
making of policy as a loose stack of debates. At the top—or maybe buried most
deeply in common sense—are settled understandings about the world: global-
ization. Then come open questions about what to do: Is national political strat-
egy wise or unwise? Should politics embrace or try to harness globalization?
Although these debates are often readily associated with political or ideological
terms (right/left; free-market liberalism/social democracy), they are heavily in-
fluenced by the loose expertise of public intellectuals and academics that have
been taken up by the political class: austerity or countercyclical investment?
This is as true of military as of economic policy: sanctions or surgical strikes?
Deter or defeat the enemy? Hearts and minds or overwhelming force?

These broad debates, in turn, are loosely tethered to open technical ques-
tions about how the boundary between public and private action ought to be
settled in particular cases. Should the treasury guarantee the loans? Should
the government push back against Brussels austerity? New debates of this sort
arise repeatedly: over the wisdom or necessity of “internal devaluation” and
“structural reform” as a strategy for growth. Or over more specific details: on
what schedule will public investment in this industry generate growth suf-
ficient to increase tax revenues to repay the loans? All kinds of decisions can
be debated as part of the “knowledge economy” strategy. Should the Boston
public transport system remain open all night? Only on weekends? Not at all?
In 2015, the debate was conducted not only as a question of “what kind of
city we want to become,” but also in terms of what was needed for a robust

knowledge-based high-tech economy. Young innovators would settle in other
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Figure 1.1 Professional Expertise: The Elements

cities, it was alleged, if the subway was not available to whisk them to late-
night socializing.

Beneath all these debates lie a set of taken-for-granted facts that are the nat-
uralized outcomes of earlier debates. Is intellectual property protected force-
fully? Are worker wages and terms of employment open to collective negotia-
tion? The geography of a city often appears natural: industries here, residences
there, bus lines and transport hubs in these locations, good and bad schools
allocated in this way. Each of these, along with the allocation of powers to alter
or preserve them, is the outcome of an earlier set of contested choices that have
now faded.

The processes by which some large conceptions and the outcomes of some
prior struggles are naturalized as part of the factual donnée is difficult to un-
cover. I think of it as a process of hegemonic consolidation, and I review some
standard critical tools for reversing this kind of naturalization in the coming
chapters. To ask how hegemony arises is to participate in its erosion. Simply
to name the idea as a “common assumption” or matter of background com-
mon sense suggests that it might not be. The relationship between the middle
tiers of debate is easier to study: how large opposing conceptions of economic
and political life are transformed into or become associated with technical
questions of more or less. This is where technical arguments about efficiency
or innovation or competitiveness touch larger ideological discussions about

local strategy in a global economy and opposing considerations of interest.
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The bridge between conceptual and technical debates is the transformation of
principled alternatives into points on a line and vice versa.

Strangely, it seems impossible not to cross this bridge. It is hard to resolve a
clash of swords between “a market free of interference” and “a government at-
tuned to market failures and strategic opportunities” cleanly because these are
Potemkin abstractions. In the world, they are always already mixed together
and what seems like boundary work is always a matter of more or less. On
the other hand, it is hard to do the boundary work on the basis of technical
knowledge alone. If one could, there would be no boundary work to do: the
outcome would have been clear to everyone. If there is work to be done, it is
difficult for experts not to arrange themselves around the choices presented on
the basis of their loose affiliation with large commitments or interpretations of
the world situation.

Perhaps as a result, debates at all these levels blend together. So long as large
debates and technical questions are disputed and have not yet fallen into com-
mon sense or been naturalized as fact, people at all levels combine professional
analytics and institutional tools with invocations of broad interpretations
of context, interest, or ideological commitment in their debates about who
should do what. The terms of intellectual property protection can be contested
by reference to large-scale debates about globalization. The global structure of
political and economic life can be transposed into the key of technical neces-
sity: what innovation or efficiency requires or what property is.

The dispersion of struggle has increased the significance of professional
and quasi-professional modes of engagement that communicate transnation-
ally, retain sufficient status to be effective, and are themselves uncertain and
fragmented enough to sustain multiple insistent projects simultaneously. On
the one hand, choices that may seem ideological or political (liberate the econ-
omy/strengthen the state) come to be discussed in more technical terms. The
European Union offers the most obvious example. Debates between nations
(Finland vs. Greece, Germany vs. Spain) or between center/right economic
liberals and center/left social democrats are transformed into debates about
the requirements of austerity, the demands of a single currency, entitlements
of various stakeholders, or the free-rider problems that may follow rewarding
rather than punishing the profligate. At the same time, these large debates can
be dissolved into matters of more or less in specific circumstances. Exactly how
should the Greek bailout be adjusted? Who should take how much of a hair-
cut? And, of course, these can be reframed as direct political confrontations:
Greek national dignity demands this and no less!
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This is as true at the local as at the national level. The long bankruptcy
proceeding in my hometown of Detroit was a constant oscillation between
absolute claims and technical details. On the one hand, absolute entitlements
(the “rights” of investors, residents, pensioners), political priorities (residents or
faraway banks, hard work rewarded or canny investments, current residents
or retirees elsewhere), and large debates about “what kind of a city are we?”
On the other, all the detailed ways in which claims could be measured and
adjusted, losses shared, compromises reached. All those involved came to speak
the language of “fairness and justice” alongside the technical jargon of Chapter
9. In one sense, the European politician at my dinner table was right: inflating
a balloon in public debate may cascade down through thousands of smaller
struggles just as technical wisdom can colonize the public debate. Meanwhile,
all those involved will find it difficult to contest the big ideas and prior battles
that lie off-limits in common sense or expert knowledge.

This is contemporary rule by expertise. When people think about the signifi-
cance of technical reason in contemporary economic and political life, their
reaction is often to demand its displacement by democracy: to replace technical
management by political control. But politics has become part of a technical
world, an expert performance in its own right shielding the worlds of insti-
tutional management from contestation. For the critical animus to become
active, it needs to be translated into the available vocabularies of struggle. It
must learn to become expertise in a world where experts differ sharply and
yet somehow together seem to sustain arrangements of astonishing inequality
and injustice that no one claims to have intended. Unfortunately, the effort to
“replace technocracy with democracy” has a lot in common with the effort to
“link economy with politics.” It leaves unexplored the assumption that they
are essentially different while shielding from controversy the process by which
earlier struggles had settled this as technical and this as political.

BIG IDEAS AND SMALL CHOICES: THE EXPERT VOCABULARY

However much ruling experts may doubt the possibility of disentangling eco-
nomics from politics or try to set the balance between them correctly, some-
thing in the way they set the frame may nevertheless set national politics and
global economics off on divergent paths. Deeper commonsense images of what
an “economy” and “polity” are queer the pitch, overwhelming the more con-
genial sense that it all comes down to a sensible balance among institutional

arrangements that are inevitably entangled with one another.
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MAKING AN ECONOMY GLOBAL

How do elites imagine an “economy”? Although it is common to think of
an economy as something nations have—the German economy, the Japanese
economy—when people think of an economy as a “market,” it is difficult not
to think of it as something that can be scaled up or down. And to think that
scaling up is generally good. Ever more people, products, resources, and ideas
ought to be able to find their markets in the shadow of a common price system
across ever greater distances. As a result, when putting an economy together,
it is a good idea to try to link as many things together as efficiently as pos-
sible at the national, regional and global levels. People I have encountered in
the global managerial class blend these ideas: although national economies do
wise need management, it would be better if they could be knit together into
some kind of common market.

It was not a/ways common sense. A mercantilist sense for the global economy
as a space to be secured by political control was quite different. In the first half
of the twentieth century, elites imagined “the economy” far more exclusively in
national and colonial terms. Nor is a sense for the virtue of a geographically ex-
pansive economy unshakable. For many years, a foreigner listening to German
elites discussing economic policy would have heard a great deal about the Eu-
ropean and global economies. A few years after the economic crisis, a retired
German ambassador invited me to his home in Berlin for dinner with an array
of political luminaries. As the discussion went on—I the only foreigner—I was
struck that everyone who mentioned “the economy” quite clearly meant “the
German economy.” When I pointed this out, my host admonished the table—
our foreign guest asks a serious question about Germany’s relation to Europe.
The conversation turned on a dime as the guests competed to demonstrate
their European and global bona fides. Nevertheless, something had shifted in
the taken for granted.

To the extent a geographically expanding economy is common sense, it is
the result, at least in part, of ideological struggle. Since the Second World War,
many among the policy elite, aghast at the consequences of the Great Depres-
sion, have remembered the world of nineteenth-century liberalism in this way
and have sought to build their way back to it institutionally.” Innumerable
projects have been launched and defended as contributions to realizing this
vision, from the European Union or the General Agreement on Tariffs and
Trade to a library of bilateral and multilateral trade and investment treaties, al-

though each in its technical details reflects a distillation of various ideological
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influences. However diverse the genealogy of these institutional arrangements,
some version of this vision has fallen into common sense, even for those whose
conscious ideological and political commitments run the other way. Econo-
mies are markets and markets are more effective mechanisms for the efficient
allocation of resources the larger they are.

At the same time, elites also realize that even this very general and limited
vision has always been more idea than reality and has always been contested.
Indeed, as it has fallen into common sense, it has also fallen into ideological
disrepute. All but the true believers realize the nineteenth century was not
like this and that the world’s economic life remains fragmented along lots of
lines, for good and ill. Local and sectoral specificities, informal networks, oli-
gopolies, barter, intraenterprise trade, market failures, bottlenecks and other
anomalies remain ubiquitous today. Not everyone plays by the rules. Markets
can be ruthless and the weak must be protected. Markets can fail and their
failures must be compensated by policy. Efficiency is no guarantor of growth,
which must be midwifed by strategy. As a result, it is part of the background
consciousness of ruling classes that the virtuous destiny of economic life is
an ever more undifferentiated global market in which goods and services fol-
low prices to more productive uses. But it is also part of their background
consciousness that this idea is partial, has limits, and ought to be tempered or
opposed outright. An idea—but a qualified idea. Common sense, but available
for disputation in particular situations.

The (qualified) idea of a global market has been understood to bring with it
dozens of practical corollaries. Economic activity can happen on a global scale
only if the institutional arrangements are in place to support it, just as political
activity can be concentrated territorially only if the institutions responsible for
political life have distinct jurisdictions. A national politics requires a “state.”
A global economy requires a range of different institutions that may be con-
structed in different ways. A system of “world prices” seems to require that
exchange rates be either stable or extremely fluid and accompanied by legal
arrangements to manage exchange risk. Private actors—investors, employees,
managers, corporations—need to be capacitated to operate globally. Local ar-
rangements that could make employers feel they should hire from among a
particular union or corporations feel beholden to specific locations or con-
stituencies should be relaxed. Economic entities themselves should be able to
be reconstituted and unbundled, able to be reorganized, parceled out for sale
and redeployment. Supply chains, information channels, labor markets, invest-
ment patterns ought all to be rendered global through institutional and legal
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integration. The legal arrangements necessary to keep all this going should be
protected from interference by local political and judicial authorities.

These institutional arrangements are not absolute requirements. They may
be put together in a variety of ways that allocate power, status, and wealth in
various ways. As a result, the details of their construction are matters of contro-
versy, at least until one or another pattern becomes best practice or common
sense. Experts come to these practical details with the idea and its qualifica-
tions and criticisms in mind. As people argue about the details, people who
oppose the neoliberal disembedding of economy cross swords with those who
favor the insulation of markets from political meddling. Even where there is
sharp disagreement, however, the disembedders would not abolish the state,
nor would their opponents favor the national regulation of everything. Both
must decide which and when in the shadow of a general sense that an economy
wants to expand and all politics is local.

In drawing the lines to put these subordinate institutional arrangements
together, experts move back and forth from ideological to professional argu-
ment, drawing on technical distinctions of various kinds. They may aim, for
example, to treat national regulations that compensate for “market failures”
differently from those that do not although the analytic for deciding which are
which is uncertain in the extreme. People who want stronger national regula-
tion see lots of market failures; those who favor a global economy unleashed
see few. As vulgates for engagement, technical distinctions are often effective
even where the technical analytics and empirical basis for deciding how to
proceed are not particularly robust. If they were robust, people would not have
needed to debate the matter.

A common technical frame for setting the boundary for political interfer-
ence in economic matters is to assess whether a particular territorially enforced
policy distorts rather than supports market prices. If so, it ought to be eliminated
or harmonized to establish a stable background for global market transactions.
This frame is not alone. There are well-known exceptions and trumps. Even
if it does distort, a regulation may be warranted for reasons of public health,
safety, or public policy. Each of these brings along another set of technical
arguments and analogies. Market failure analytics is also situated in a broader
set of argumentative frames: strategic growth arguments, for example, may be
raised to regulate even in the absence of market failures—or may themselves
be defined by the existence of an otherwise uncompensated market failure.

Nevertheless, from the European Union to the General Agreement on Tar-
iffs and Trade and the World Trade Organization, experts approach national
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regulatory and administrative measures in this very general spirit: public
action—or private monopoly—that distorts the market is presumptively im-
proper. This background idea frames debate about specific institutional or
regulatory outcomes. Convincing your government to oppose foreign regula-
tions that hamper your business strategy means making the case that these
regulations are “distortive,” while a regulatory terrain that would permit you to
garner a larger portion of the gains from economic activity represents a “level
playing field.” For whatever reason, this seems to work better than saying “I
could capture more of the gains from trade if they abolished that regulation.”
Although assertions of direct commercial interest are certainly made when
American industry speaks privately with the US trade representative, every-
one seems to understand that the national and international legal and diplo-
matic framework for making claims rewards arguments couched in technical
terms of market “distortion.” Within this frame, other arguments are harder to
make. For example, that your growth strategy requires delinking from global
markets, discrimination against foreign economic interests and local protec-
tionism. But there is also no need to make such arguments if the “market-
supporting/-distorting” vocabulary is malleable enough to find market failures
in need of compensatory policy around every corner.

As the market-supporting/-distorting distinction is interpreted and imple-
mented across dozens of institutional settings, a professional sensibility or com-
mon sense emerges about the substantive and territorial limits of public power
and about the scale and naturalness of economic flows. Exercises of public au-
thority that support the market travel more easily than those that regulate or
otherwise distort the market. Private rights, understood to lie outside or before
politics, travel very easily—if you own something here, you own it when you
get off the plane somewhere else. Public policies, the stuff of politics, do not
travel, except as necessary to support the broader market. Political institutions
have the legal authority to enforce private agreements and private rights estab-
lished elsewhere, although they cannot regulate beyond their borders. In this
spirit, regulatory regimes understood to support the market—criminal law,
financial regulation, antitrust law—are routinely enforced extraterritorially,
while those understood to distort market prices—labor law, environmental
law, or antidiscrimination law—are not. These distinctions and institutional
arrangements also sink into common sense.

In particular cases, the distorting/supporting analytic is rarely decisive. It
must be argued. People argue that enforcing their contractual entitlements
will support market exchange even as it impedes other potential transactions
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and opportunities. Other experts may argue the other way: to enforce these
contracts would hinder competition and distort the market. Establishing the
privilege to discriminate or union bust on foreign job sites requires an argu-
ment that labor or antidiscrimination laws are public regulations that do not
travel rather than implied terms of contract law that should. People supporting
or seeking to limit the independence of transnational financial activity argue
about the “private” nature of finance and the relative importance of public
respect for private contract. Just as there is no robust analytic to decide what
is market-supporting and -distorting, there is no clear analytic to differentiate
public power from private right. Even when you do not see the state “acting,”
it may have set the terms for private action. Ultimately private rights are simply
promises that the state will intervene to enforce a duty on another actor. Public
power and private power arise and act together.

Arguments about things like this nevertheless establish a kind of bandwidth
within which people debate what governments and private actors are and do.
As these arguments are resolved this way or that, global economic life comes
to be consolidated around what come to seem the natural limits of territorial
government and public law regulation. For this to happen, there does not need
to be an analytic for distinguishing market-supporting from market-distorting.
This apparently technical distinction can rest happily on unexamined cultural
and political mores. Nor does there need to be an ideological conviction to lib-
erate markets from political oversight. It is enough that differences of opinion
can be transposed into a technical vernacular of argument and professional
management and become the stuff of regulatory strategy and struggle. As a po-
litical ruler operating in the shadow of the rough consensus that emerges from
these struggles, you find your interests and authority defined and managed by
the expert votaries of various institutional sites who interpret your mandate by

resolving arguments made in these terms.

LINKING POLITICS TO POLITIES

Is there a political corollary? For all the differences among national institu-
tional arrangements, the global managerial class has a common set of intu-
itions about politics and the structures it requires. A basic starting point is
the association of politics with a “polity”™ a community of people associated
with a geographically defined territory. This general image hosts a variety of
different sentiments. It seems natural that citizens should prioritize affiliations
with others inside their polity and identify their political aspirations with the
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competences of government. One should expect to care less about things going
on in other polities and to have less ability and less entitlement to affect them.
At “home,” politics is primarily the work of a specialized class of people—
including “politicians”—who have or aspire to have government power in
states: hence the equation of politics with the work of government. Institution-
ally, governments are organized as vertical channels of authority and account
ability between citizens and rulers. Political authority is a matter of mandated
competences and geographically specific jurisdiction or power. People exercise
authority as a specialized competence delegated to specific institutions: legisla-
tures, judiciaries, cities, transport ministries, lobbyists, county sheriffs, and dog
catchers. No one exercises political power except as a role occupant and the ho-
rizon of political possibility is defined by the technical tools and jurisdictional
limits through which roles are defined.

Like images of economic life, these are part ideological commitment and
part common sense, although the naturalness of national politics is more
settled as fact than the desirability of an ever more geographically expansive
market. Still, the national political form is understood to be partial and con-
testable. Experts know well that politics is not the monopoly of states and that
state boundaries are not the horizon of ethical fellow-feeling. As a practical
matter, other affiliations and intermediate groups trump the relationship be-
tween individual citizens and states. The centrality of the national state in po-
litical life has been and continues to be disputed, perhaps particularly among
those who participate most directly in the management of global political and
economic life. International lawyers, for example, furiously denounce “sover-
eignty,” even as it remains the cornerstone of their edifice.

Nor has the nation-state always been the obvious frame for “politics.” The
state as polity is a work of imagination and an institutional achievement. Inter-
national law remembers the origin as the promise of the 1648 Peace of West-
phalia. In diplomatic and political history it is more usual to point to the rise
of European nationalism in the second half of the nineteenth century, setting
in motion a process of global political reorganization that reached the major-
ity of the world’s peoples only in the second half of the twentieth century.
Political elites in every country have their own story about the cultural and
institutional origins of their nation as polity.

For most of the world’s citizens, a national government of delegated powers
and specialized competence linked to a territorial polity remains more idea
than practical reality. Political struggle in every country is far more confused.
Alternative affinities define politics for lots of people who disagree intensely
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about the wisdom of yielding to “national” authority. Informal loyalties, tribal
and ethnic affiliations, economic alliances, and transnational solidarities mat-
ter everywhere. Private and economic actors not mentioned in constitutions
have enormous political authority. Like the interconnected efficiency of global
markets, the state’s monopoly on political life has been resisted and remains
imperfect. The even rows of flags in front of the United Nations cover a multi-
tude of different national political arrangements, even if every one of them has
an anthem, an Olympic team, and national flower.

The idea of a national polity is made real through innumerable practical in-
stitutional details to deepen the links along a vertical axis between rulers and
their constituents and to define the boundaries of territorial and institutional
competence. In the process, both rulers and ruled are transformed: both must
respect the national legal and cultural constitutional settlement. The governed
should understand themselves as citizen constituents of rulers, expressing their
political wishes through the responsive channels made available by their polity,
responsive to their nation’s demands and proud of its virtues. Rulers should
perfect their expertise and respect their mandate. This may mean respect for a
scheme of divided and specialized competences or the intensification of repre-
sentational links to local constituencies through mechanisms of accountability
and transparency. Or it may mean rising to the challenge of service as a char-
ismatic strongman. In one contemporary formulation common among global
elites, “good governance” means respect by those in power for the specificity of
mandates based on specialized knowledge, the separation of governance func-
tions and established hierarchies of responsibility for a given territory, as well
as ruler responsiveness to local constituencies, encouraged by citizen empower-
ment, transparency and other machinery of accountability. One could imagine
counternarratives linking good governance to just substantive outcomes, rapid
economic growth, or successful military vindication for historical slights to
national honor.

These objectives may be achieved by institutional arrangements that em-
power and disempower in various ways. Like the construction of a global econ-
omy, the institutional consolidation of politics in governments is the product
of ongoing technical work and argument. Reconstituting people as individ-
ual citizens of specific states requires a range of technical innovations from
passports to voting privileges. From the eighteenth century, the vernacular of
rights—civil rights, human rights—redefined justice as an appropriate relation-
ship between an individual and a state. Political significance was slowly leeched
from intermediate social groupings as newly specialized political parties were
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formed to link individual citizenship to the political organs of the state. Civic
institutions that might once have played a political role—professional guilds,
unions, tribes, religious sects—were either assimilated to national political par-
ties or transformed into cultural and economic rather than political institu-
tions, their members unleashed to engage with the national political world
as individuals. Linguistic, religious, and other minorities were accommodated
either by recognizing their demands for political autonomy through secession
or, more commonly, assimilating them into a national polity as citizens with
enforceable individual and minority rights. Governments were assembled in
capital cities, capable of sending and hosting diplomatic representatives.

Just as markets need not—indeed cannot—be fully integrated horizon-
tally or disembedded from political authority, government need not—indeed
cannot—fully consolidate its authority vertically. Although each state did
come to have a flag, a national museum and a “traditional” costume, these
covered a wide variety of different local arrangements. Nor are these arrange-
ments exclusively territorial. Boundaries are everywhere officially and unof-
ficially porous, jurisdiction a fragmented arrangement of powers more local
and more expansive than territory, local conditions affected by powers else-
where. National authority over citizens must be squared with sovereign au-
thority over territory whenever people travel or their activities have effects
elsewhere. The power of adjacent polities and the complexity of social life on
the ground make state power everywhere a matter of more or less. In specific
situations, people argue over what is appropriately within the jurisdiction and
mandate of which authority. These power struggles about what a public agent
should and should not do are routinely undertaken in a technical vernacu-
lar of accountability, jurisdiction, and mandated competence. The details are
different in each country. They may be a matter of intense local veneration
or popular indifference. Disagreement about who is part of the polity turn
into debates about federalism, subsidiarity, separation of powers, states’ rights,
home rule—or succession. Over time, a kind of common sense emerges about
what it is reasonable or wise for government to do and the appropriate hori-
zon of responsibility for leaders alongside a more or less settled sense for the
distribution of powers and mobilities implied by the “territorial” nature of
political authority.

The fantasy arrangement of the political world into “states” also shapes what
people understand as world politics. At the global level, politics is not a vertical
relationship between a sovereign and a polity. No such thing seems possible,
and it makes no sense to speak of a global ruling class aggregating interests
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and responsible to a global polity. International politics means the diplomatic
and military conversations carried on by word and deed among official peo-
ple linked to governments and anybody else seeking to influence their behav-
ior. All the other activity that occurs around the world is something else—
commercial activity or cultural activity perhaps, but not “politics.” This idea
carries a bias: international politics is imagined as a predominantly horizontal
engagement among putatively similar polities. There are power struggles, of
course, with winners and losers. But the basic structure is not one of vertical
authority. In this sense, international politics is like a global economy: a terrain
for interaction rather than a relationship of domination.

In that international conversation, the representatives of national polities
deal with their counterparts as best they can. As people argue with one an-
other about who can do what, they search for common vocabularies to appeal
to one another. The search for a common terrain of argument has encour-
aged a drift from overt expressions of interest and threats of violence toward
more technical modes of expression. The authority of “science” may be useful
to settle political controversies just as economics may lend the terms used to
build a global economy a patina of objective analytic rigor. The attraction of
quasi-technical and grandiloquent ethical vocabularies is obvious: they can be
asserted as matters of universal accord. That “shocks the conscience of man-
kind” and contravenes “general principles of law recognized by civilized na-
tions”! The development of a common playbook of arguments encourages the
fantasy that disparate polities are part of a common “international commu-
nity” of shared values and common sense. This is itself an appealing idea of
great strategic use. Diplomatic specialists are quick to assert that their interests
and actions express the universal interest, as US President Barack Obama did
confronting Syria: “I didn’t set a red line. The world set a red line.” But there
is no “world” to draw lines: only arguments by people positioned in separate
polities that their line is universal.

Lawyers and other specialists have developed a variety of technical vocabu-
laries for debating the limits of a territorial “sovereignty” when one bumps up
against another. People argue about who is in charge by asking where some-
thing happened, whose territory was affected, or who has violated whose sov-
ereignty. The answers are rarely decisive. Where something “happened” and
whose “sovereignty” was implicated are often matters of perspective. When
citizens travel abroad, it is analytically impossible to deduce from the nature of
state power whether and when the link between a sovereign and his subjects
should or should not take precedence over the link between another sovereign
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and his territory. Sovereignty is about both territory and citizenship in differ-
ent measures. But the vocabulary need not be decisive to operate. By medi-
tating on the abstract nature of sovereignty—how imaginary absolute powers
relate to one another—people have generated all kinds of seemingly principled
limitations and authorizations. Perhaps one sovereign “impliedly consented”
to the other’s action, or one sovereign “abused” his rights at the expense of
another or failed to engage in “good faith.” Perhaps the reciprocal nature of
intersovereign discussion suggests limits to the kinds of claims one sovereign
must be expected to entertain: they must be important, grave, the nationality
of those involved linked in a genuine way to the legitimate interests of the
sovereign demanding a response.

Public officials at all levels also make diverse claims to exercise juridical, ad-
ministrative, and legislative jurisdiction in every state. The delimitation of ju-
risdiction is anything but a straightforward deduction from the nature of state-
hood or sovereignty or the nature of territory.® In the absence of global rules
determining who has jurisdiction over what, political and legal professionals
have devised a variety of technical ways to talk about opposed jurisdictional
assertions. Public international law proposes that each authority weigh and
balance a series of factors to ensure their exercise of jurisdiction is “reasonable,”
factors as wide-ranging as how important the case or value or interest is to each
state, whether the exercise of jurisdictional exercise might lead to discord or
conflict among sovereigns, and more. To give a sense for the breadth of con-
siderations that might be marshaled to justify setting the boundary between
assertions of jurisdiction, consider the Restatement (Third) of the Foreign Rela-
tions Law of the United States (1987), which articulates the law on “jurisdiction
to prescribe” as an interaction between a series of approved “bases” for as-
serting jurisdiction (territory, nationality, effects in the territory, and “conduct
outside the territory by persons not its nationals that is directed against the
security of the state or against a limited class of other state interests”) and the
requirement that no assertion be “unreasonable.” The reasonableness of juris-

dictional assertions should be assessed in this way:

Section 403.2 Whether exercise of jurisdiction over a person or activity is un-
reasonable is determined by evaluating all relevant factors, including, where

appropriate:

(a) The link of the activity to the territory of the regulating state, i.c., the
extent to which the activity takes place within the territory, or has substan-
tial, direct, and foreseeable effect upon or in the territory;
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(b) The connections, such as nationality, residence, or economic activity,
between the regulating state and the person principally responsible for the
activity to be regulated, or between that state and those whom the regula-
tion is designed to protect;

(c) The character of the activity to be regulated, the importance of the
regulation to the regulating state, the extent to which other states regulate
such activities, and the degree to which the desirability of such regulation is
generally accepted;

(d) The existence of justified expectations that might be protected or hurt
by the regulation;

(e) The importance of the regulation to the international political, legal,
or economic system;

(f) The extent to which the regulation is consistent with the traditions of
the international system;

(g) The extent to which another state may have an interest in regulating
the activity; and

(h) The likelihood of conflict with regulation of another state.

Section 403.3 When it would not be unreasonable for each of two states
to exercise jurisdiction over a person or activity, but the prescriptions by the
two states are in conflict, each state has an obligation to evaluate its own
as well as the other state’s interest in exercising jurisdiction, in light of all
the relevant factors. . . . A state should defer to the other state if that state’s
interest is clearly greater.’

Argument about such matters opens a broad terrain for professional struggle

over the meaning of sovereignty, the bases and reasonable limits of jurisdic-

tional authority. Shared ideas about what is “reasonable” matter a great deal

in

such discussions. A question that remains off the table: whether the exercise

of public power would or would not be in the global public interest. This is

simply not anyone’s remit to ask. Political affiliations and concerns that are

more difficult to articulate in vertical language of sovereigns and territories are

harder to remember, inhabit, or defend.

THE OUTCOME: A WORLD POLITICAL ECONOMY
OF EXPERT MANAGEMENT AND STRUGGLE

The relationship between politics and economics is a matter of interpretation

and perspective. The smallest market transaction—a T-shirt sells in Ghana—

can be interpreted to illuminate the politics or the economics of the planet.
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Alternative disciplines or professions become associated with divergent inter-
pretations of the same transaction. Economists and politicians understand the
scale and “logic” of a T-shirt sale in Ghana differently and embed it in a dif
ferent social, institutional, and intellectual context. The practical differences
between economic and political institutions emerge as a byproduct of the rou-
tine professional making—and unmaking—of an infinite series of small-scale
technical distinctions experienced as matters for subtle balancing rather than
sharp line drawing: between public and private, national and international,
family and market, between regulations that support the market and those
that distort market prices, or between acts of the state that enforce private
rights and those that burden them with regulation, alongside a parsing of con-
siderations affecting the reasonableness of linking the sale to various interest
and territories.

It is important to understand that this legal practice has been a joint prod-
uct of economic and political ideas and expert work. An infinitely scalable
economics of efficient markets and a politics of ever deeper links between
local rulers and local citizens have been fiercely promoted, criticized, and
transformed into intermediate institutions and doctrinal schemes for their
technical accommodation. The analytics that have developed to manage these
relationships are shaky. Both market efficiency and good governance rest on
shared background ideas about the “normal” polity and the “normal” market.
The practice of reasoning in these terms may not, in the end, be logically or
philosophically satisfying. The results may also fail to persuade. As a practi-
cal matter, however, the practice is sufficiently plausible that experts find it
possible to argue effectively with one another about whether something goes
“too far” in one direction or the other. As those people draw lines in specific
situations, professional specialties emerge devoted to each domain that default
to drawing the line in one way rather than another. International private law
experts think differently than those focused on transnational regulation. The
professions responsible for the management of public and of private law, or of
market making and market regulating, have grown apart and now themselves
occupy different institutional sites. Divergent styles of technical interpretation
harden the differences between domains that no one thinks distinct.

If we return for a moment to my left/liberal dystopic worry about a global
economy slipping the leash of local politics, the reform proposals it suggested
might be considered in a new light. That story channeled reform energy in two
quixotic directions: hope for leaders who might step outside the boundaries of
existing actor mandates and institutional structures, or change the responsi-
bilities of both political and economic institutions to reverse their functions.
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Neither seemed likely, but each seemed possible to attempt. Bringing the ex-
pert work that lies behind the construction of these actors and structures into
view opens an alternative. Perhaps the commonsense ideas and best-practice
technical findings that frame both broad public and narrowly technical de-
bates could themselves be contested and altered.

Doing so would require a thousand technical shifts in each institutional
form from more to less and less to more. It might also require that positions
that now lie out of bounds be brought within the range of plausible expert ar-
gument. It is possible to imagine the governance professions undertaking their
routine work against a different set of background ideas about both economics
and politics. Imagine politics delinked from polity, spreading horizontally to
diverse sites of potential contestation. Imagine an economics whose destiny
was local, linked to the well-being of communities. Against this background,
the routine boundary work of the governance professions might be quite dif-
ferent: aiming to reconnect the political and the economic while fragment
ing the space of economic activity and multiplying the modes through which
politics is undertaken. As ideals, these images of political and economic life
need not be any more plausible or analytically satisfying than an economics
delinked from political life to reverse the direction of technical work.

To reorient the work of governance professionals so radically seems utopian:
reversing their apparent commitment to a global economy and a national
politics. Yet the broad critiques of each are familiar and arise routinely in ar-
gument about how far to go in particular situations. Such a program would
already be familiar to the world’s leading risk managers who have seen the
dangers of overintegration in economic life. Financial risk management today
often requires the reintroduction of stopgaps and go-slow provisions against
the damage of contagion and the volatility of speculative flows. Supply chain
risk management now requires the reintroduction of inventories to guard
against the disruptions of a tsunami here or a nuclear accident there. It is easy
to imagine continuing on this path: reintroducing institutional forms of eco-
nomic life linked to territory and to the constituencies whose economic and
political possibilities rise and fall with their location: public unions, publically
owned enterprises, corporate forms responsive to public policy as well as share-
holder profit, banking and credit reoriented to local economic development.
Large-scale regional institutions—central banks, development banks—might
be reorganized to be more responsive to diverse local economic and politi-
cal imperatives, their investments delinked from world market benchmarks.
We can imagine reorienting professional work along these lines because it has
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been done before. Intermediary organizations that now seem like pure eco-
nomic irrationality and inefficiency only a generation ago were spaces of politi-
cal engagement: professional monopolies, corporations linked to local stake-
holders, unions forcing negotiations over the forms and costs of public goods.

This is a thought experiment—a story to focus attention on the significance
of expert work and the background ideas experts carry in their heads for the
structure of world political economic life. It took a long time to organize the
world in nation-states and then to build a global economy. They were not built
to implement an idea. They may have been managed into their current form
by professionals and experts, but they also emerged from struggle. Building a
national public politics across the planet had a strong emancipatory dimen-
sion: slaves, women, workers, peasants, and colonial dominions obtained citi-
zenship in relationship to the new institutional machinery of a national poli-
tics. For all the vulnerability, instability, and inequality wrought by the effort,
the global economy has also lifted hundreds of millions from poverty while
enriching tens of thousands, some beyond imagining. People have struggled
to bring it about and are invested in its stability. These things will not be
unbuilt easily—or reversed by new professional ideas. Changing them will re-
quire struggle. And yet, where to begin? The opportunities for meaningful
struggle are hard to identify because the quotidian management of a vertical
politics and a horizontal economics so often absorbs the energy of contestation
in routine boundary work. The next chapter explores the relationship between
the chaotic struggles that animate global political economic life and the work
of the professions. Thereafter, I examine the nature of expertise in more detail
before turning to law’s role in distribution of gains and the dynamic repro-
duction of inequality as a case study of the relationship between the knowl-
edge work of the technical professions and the struggles of global political and

economic life.



CHAPTER 2

STRUGGLE: TOWARD A CARTOGRAPHY
OF ENGAGEMENT

Global political economy rests on expert knowledge practices. But it is not all
ideas, dialog and persuasion. The knowledge practices of experts are under-
taken through conflict and struggle that are ruthless, unceasing and often vio-
lent. Knowledge work encourages, defends and legitimates harm: diseases un-
treated, businesses bankrupted, families destroyed, cultures unraveled. When
international law—or any other expertise—*“legitimates” warfare conducted
according to its precepts, killing, burning and maiming people become easier
to undertake. The means of expert struggle are every bit as ruthless. Although
knowledge work often begins with words, experts assert, persuade, and imple-
ment their knowledge by coercion, not only when they send missiles as mes-
sages, but whenever they mobilize political or economic power behind their
arguments and claims. In expert work, the saying, the insisting and the en-
forcing blend together. In this chapter, I describe an approach to placing the
modes and strategies of expert struggle at the center of our picture of how the
world works.

A more conventional way to locate the work of expertise in global conflict
and competition would be to look for experts “inside” a larger system of actors
engaging one another competitively or coercively. After training in political
science, for example, we might begin with a large picture of the international
system. Depending on the strand of political science one preferred, it might be
a “balance of power” system among states with analogous “national interests”
or a multilevel game in which more types of actors compete and cooperate,
their orientation to the system a function of diverse cultural preferences and
institutional arrangements. Or it might be something more communicative

and constructivist in which the actors and the system reinforce and regenerate
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one another. Political actors would struggle and clash—or work out a more or
less stable modus vivendi. After training in economics, by contrast, we might
begin with a picture of the world economy in which welfare maximizers inter-
act in the shadow of a price system or of a trade and finance system through
which national economies jostle for advantage. Economic actors would com-
pete for market share or work out profitable modes of collaboration. The com-
petition among them would generate the creative destruction of capitalism.
The pattern that emerged might be a relatively stable equilibrium or stand on a
knife edge. However we imagined the system, conflict and cooperation would
take place among the rival political or economic actors who were understood
to inhabit it.

In such a picture, the work of experts would indeed be the work of ideas
and words: analyzing, explaining, informing, advising. We would look for them
within the system: counseling actors, interpreting their powers and the limita-
tions of the structure, resolving disputes, offering their knowledge on questions
actors thought relevant. Legal professionals would do these things with legal
expertise: explaining the rules, the limits, the powers and perquisites of actors
in the system. The big story would be about the global economy or political sys-
tem, the major actors the nations or national economies or preference maximiz-
ers. As they struggled for advantage, experts would stand behind them, whis-
pering, interpreting, taking care of the details. Were experts to become central
to the story there might even be a problem: in politics, a technocracy problem;
in economics, an agency problem or the loss of “consumer sovereignty.”

In the contemporary world, expertise and the practices of experts have
merged with the calculations of economic and political actors. To understand
that reality, I develop an approach to conflict in global affairs from the inside
out, foregrounding the knowledge practices of experts in the making and re-
making of actors and structures through struggle. I propose a cartographic
model of expert struggle from the perspective of those who engage in it. The
central axis is coercive struggle over the allocation of value. People pursue con-
flicting projects by mobilizing their respective powers to coerce adversaries
into foregoing gains.

I focus on law and legal expertise to illustrate possible roles for expert
knowledge in this kind of struggle. Legal rules, legal arguments, and profes-
sional practices offer a route to understanding the formal and informal ar-
rangements that affect the allocation of gains in global economic, political, or
cultural life from the perspective of people making and enforcing assertions of
entitlement or authority against one another. As they go along, they generate
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identities for themselves and allocate powers and resources in ways that might
be interpreted, with the benefit of distance or hindsight, as constituting a sys-
tem. Seen this way, activity that might otherwise seem a technical practice
within a system can be understood as generative of the “actors” and “structures”

that populate the systems imagined by more conventional modes of analysis.

STRUGGLE: DISTRIBUTION THROUGH COERCION

I begin with a vague image of people pursuing projects on an abstract terrain.
I look out the window and imagine a bechive of continuous struggle among
people. I focus on “people” rather than more familiar abstract and institutional

» «

actors like “states” or “corporations,” “capital” or “labor.” These are all abstract
things, labels attached to people for a purpose. And I start with a very simple
image of a “terrain” on which projects could be pursued, rather than the elabo-
rate structures of a “state system” or “global capitalism.” Whether the actors are
“states” or “corporations,” nations with interests or consumers with preferences
may be part of what is at stake in the struggle. Convincing people that they
are operating within a “global market” or a “multipolar world system” may be
something people would want to do to strengthen their hand or weaken their
opponent.

On the terrain where people engage, struggle is an iterative affair best under-
stood dynamically. There is a preexisting status of forces, on the basis of which
people come into struggle with different powers and vulnerabilities. They fight
to capture gains and exclude their adversaries from things they value. They also
fight for an improved starting position in the next round, struggling over the
ability to lock in gains and defend their dominance. As a result, no struggle
takes place among equals on a level playing field for long. The fault lines be-
tween winners and losers mark the outcomes of past struggle and affect the
alliances, affinities, oppositions, and trajectories for the next round.

Struggle is most usefully imagined as binary: us and them. This is a familiar
starting point: at their root, political, economic, social, or psychological inter-

ests are antagonistic. This was Hobbes’s state of nature: a war of all against all.

Hereby it is manifest that, during the time men live without a common
power to keep them all in awe, they are in that condition which is called
war, and such a war as is of every man against every man. For war consists
not in battle only, or the act of fighting, but in the tract of time wherein the
will to contend by battle is sufficiently known; and therefore the notion of
time is to be considered in the nature of war as it is in the nature of weather.'
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Locating the root of economic activity in self-interested competition is famil-

iar. Here is Adam Smith:

It is not from the benevolence of the butcher, the brewer, or the baker that
we expect our dinner, but from their regard to their own self-interest. We ad-
dress them ourselves not to their humanity but to their self-love, and never
talk to them of our necessities, but of their advantages.?

For Clausewitz, the absolute nature of war was the theoretical jumping off
point. However much the fog of war may moderate or obscure the antagonism,
in his view, strategic thinking begins with the recognition that if the enemy
has an interest, your interests are opposed, across the board. If the enemy is

well informed and seeks a pause, it must be to your advantage to advance.

I will not begin by expounding a pedantic, literary definition of war, but go
straight to the heart of the matter, to the duel. War is nothing but a duel
on a larger scale. Countless duels go to make up war, but a picture of it as
a whole can be formed by imagining a pair of wrestlers. Each tries through
physical force to compel the other to do his will. . . . War is thus an act of

force to compel our enemy to do our will.?

War, as Clausewitz imagined it, is not unlike other domains of political and

economic life:

We therefore conclude that war does not belong in the realm of the arts and
sciences; rather it is part of man’s social existence. War is a clash between
major interests, which is resolved by bloodshed—that is the only way in
which it differs from other conflicts. Rather than comparing it to art we
could more accurately compare it to commerce, which is also a conflict of
human interests and activities; and it is sz2// closer to politics, which in turn
may be considered as a kind of commerce on a larger scale. Politics, more-
over, is the womb in which war develops—where its outlines already exist
in their hidden rudimentary form, like the characteristics of living creatures

in their embryos.*

Clausewitz is hardly alone in placing opposition and conflict at the heart of
political and economic life. Carl Schmitt famously identified the true nature of

politics as the encounters of friend and enemy.

The specific political distinction to which political actions and motives can
be reduced is that between friend and enemy. . . . The distinction of friend
and enemy denotes the utmost degree of intensity of a union or separation,
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of an association or dissociation. It can exist theoretically and practically,
without having simultaneously to draw upon all those moral, aesthetic, eco-
nomic, or other distinctions. The political enemy need not be morally evil
or aesthetically ugly; he need not appear as an economic competitor, or it
may even be advantageous to engage with him in business transactions. But
he is, nevertheless, the other, the stranger; and it is sufficient for his na-
ture that he is, in a specially intense way, existentially something different
and alien, so that in the extreme case conflicts with him are possible. These
can neither be decided by a previously determined general norm nor by the
judgment of a disinterested and therefore neutral third party.’

In one after another field, however, what begins as foundational opposition is
muted as actors are constructed and take their places in larger systems. Con-
flict and struggle become exceptional, order across a constituted system the
norm. With the Leviathan or the social contract comes political order. An in-
visible hand transforms self-interested struggle into a productive market. The
idea that system supplants struggle makes it tempting to attribute the results
to a master system logic, historical necessity, or human nature rather than to a
process by which wins and losses are routinized and reproduced.

Clausewitz suggests an alternative. For him, it is only the primacy of the
political objective on all sides—the interests of those in struggle to yield or
continue—that tempers the absolute opposition of militaries. This is how it
looks to people pursuing projects. One foregoes gain either as strategy or in de-
feat. From a system perspective, the outcome may be growth or environmental
catastrophe, but for people with projects, there will be winners and losers. To
speak about the system and its logic can only be a strategy: to orient or justify
oneself or talk one’s opponent into a corner of necessity.

And people do habitually obscure the distributional significance of what
they seek by emphasizing the benefits that will accrue to all mankind: we in-
tervene here in the name of the international community, to defend universal
values and humanitarian imperatives. People take territory in the name of his-
toric or religious entitlement and invade as problem solvers. A counterclaim in
the name of sovereignty will also be pitched in universal terms: if you can in-
tervene here, anyone could intervene anywhere. Expert vocabularies that have
“gone global” seem to share an ability to frame particular demands in universal
ethical, scientific, or legal terms. You must do this because this is how things
are. The fact that asserting a legal entitlement is always to frame one’s interest

in common agreement and benefit contributes to law’s global usefulness.

fvww.ebook3000.con)



http://www.ebook3000.org

A Cartography of Engagement 59

Although there may be changes in the status quo that would unequivocally
make everyone better off and no one worse off, these remain rare in practice.
When claims are framed this way, it is easy to overlook those who do, in fact,
pay a price. When human rights campaigners oppose the death penalty, for
example, it is easy to lose track of the fact that success will bring costs: for
sovereigns unable to choose the punishments they prefer, for victims unable to
achieve the retribution they may seek, for other prisoners should life without
parole become more common. Placing struggle rather than system at the cen-
ter of the story encourages opposing interests to be identified and the costs and
benefits of alternative projects to be assessed.

Struggle distributes when resources, powers, statuses, or virtues are allo-
cated among people, all of whom seek them. It takes coercion to make distri-
bution stick: to prevent those who wanted what they did not get from taking it
anyway. Adversaries must be coerced to surrender or forego gains they would
otherwise have garnered. In economic terms, to exclude them from your mar-
ket, to put them out of business, force them into bankruptcy—or simply com-
pel them to pay you a bit more than your costs of production. In political
terms, to bend them to your interests, force their submission to your truth,
compel their acknowledgment of your authority.

If you can do that by talking to them, excellent. Warfare is but one instance,
one tactic, one tendentious label applied to particular struggles and adversar-
ies. Even war is not only or even mainly a matter of bombs, bullets, or boots on
the ground. Sometimes threats can work. Sometimes the Security Council—or
the global financial system—can do the work for you. Enemies can be coerced
by economic rearrangements, physical changes in the landscape, shifts in the
arrangement of allies and enemies, changes in community sentiment or in the
economies of honor and shame, legitimacy and illegitimacy, or the application
of effective administration. As the neologism “lawfare” suggests, war can also
be waged by law: law as a weapon, a strategic asset, a force multiplier. As a re-
sult, global struggle is a matter of persuasive arguments, strong armies and big
bank accounts at the same time. It is at once a material struggle waged with
words and a struggle over values and ideas waged by force. Bargaining power is
as much a matter of knowledge as leverage is a matter of persuasive authority.

When distribution is accomplished without the use of force, the coercion may
not be obvious on the surface. But it is there. When people agree or go along,
the discourses that persuade them may reflect a hegemony forged in an ear-
lier distributional settlement. Or, under the terms of earlier settlements, those
who need to agree may not be those who pay the price. A great deal of global
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struggle is undertaken with words whose effects reflect the sedimented author-
ity of prior wins. Gains are won or lost by classification in shared vocabularies:
this is a private dispute, whereas that is a public matter; this is political, that is
economig; this is national, that is international. Or by the framing of a dispute:
this crisis is a horizontal political struggle between regional alliances, whereas
that one is about enforcing the will of the whole world against an outlier.
Such claims are often made in legal language because law is a site where
words can be made real as coercion. The assertion of a legal entitlement or a
claim to legal authority relies—tacitly or officially—on an enforcement power.
Force is somewhere in the mix, often in the implicit background thinking
where people take formal and informal, direct and indirect pressures into ac-
count. They might be thinking about the coercive power of the state, of their
families, economic partners, communities, traditions, or religions. Formal and
informal legal norms attest to the coercive authority of those who stand be-
hind them. The law we can see forms a Bayeux Tapestry of past conflict and a
prediction of coercive pressures that might be brought to bear in the future.

THE PERSPECTIVE OF PEOPLE IN STRUGGLE

When people think strategically about their own projects, they grasp the dy-
namics of global struggle without exaggerating or naturalizing the “system”
within which it occurs. They do so by focusing closer in, on opportunities
for gain, vulnerabilities to their competitors, levers by which they can render
the terrain more hospitable to their objectives. This requires attention to the
available political or economic vernaculars and institutional arrangements for
identifying and securing gains. How are resources, authority, and status dis-
tributed, when and how do those distributions become more or less stable, and
how do those inequalities affect what happens next? What levers are available
to ensure—and increase—my share?

If you work for a large oil company, you may wish to increase your firm’s
share in the gains from the exploitation of oil reserves in the developing world.
The number of levers that affect the price of oil and allocation of gains from its
extraction is practically infinite. If we were to start with a “system,” it would be
very unclear which system to pick: the geopolitical system, the world financial
system, the transport system, the international tax system, the legal system, the
land tenure system, the “oil system” People constituted as actors in all these
systems may have the power to help or hinder your effort to increase your

share of the gains from oil exploitation.
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A savvy person would begin with a 360-degree audit of the terrain, iden-
tifying the widest range of people in various systems who might be enlisted
as an ally or should be feared as an adversary. You might start with a rudi-
mentary sense for the people and entities that might be relevant: other oil
companies, one or another government, a local community, some politicians,
some shareholders, a rebel group, various people inside and outside the nation.
This is a tentative list. There would be lots more—banks, governments, politi-
cal parties. To sort them out, you would need to understand their projects—
are they adverse or complementary—and their powers and vulnerabilities.
Then you would need to inventory the coercive tools available to you to press
for advantage on this terrain. If there are gains to be had, how can they be
locked in? Are there opportunities to play for advantage in the next round
by consolidating your powers? For strategic actors of all kinds, the greatest
challenge is often knowledge: gaining an overview of risks and opportunities
and turning that knowledge into strategy. Who are the competitors, where
are the markets, where and how can gain be extracted and retained? What are
the risks? A cartography of risk is often the work of “due diligence” required
before engagement. Who are the regulatory players? Who are your business
partners? But this is just one piece of the puzzle. Frontline players must not
only do the diligence to ensure compliance with various legal regimes. They
must also remain alert for strategic opportunities and be trained in the arts of
political, economic, and legal combat. A better word might be “strategic aware-
ness.” The goal is internal and contextual awareness in diverse and distributed
business environments where supply chains are lengthy and business partners
many and diverse. Law provides a kind of guidebook to the global terrain of
struggle. Economic actors push their competitors from the market and harness
the public hand for advantage by asserting and enforcing entitlements. Politi-
cians mobilize and promote private or parochial interests as the public interest
with the institutional machinery of regulation and administration. Public and
private actors engage the legal terrain strategically, seeking to make their stan-
dards the global standards and to defeat arrangements that would impede their
political or business strategies. Over time, victories and defeats on the terrain
of law add up, reproducing patterns of empowerment and disempowerment.

Corporate risk managers and business strategists understand that transna-
tional commerce takes place across a terrain of multiple and shifting rules,
standards, and principles of behavior that present opportunities and pose risks.
The rate of return in a given market, with a given business partner, or in a given
sector rests on a legal foundation. When that foundation shifts, calculations
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must also shift: think of new export or financial controls in an important mar-
ket. Where law poses risks, compliance—or moving elsewhere—can help to
avoid liability, the reputational damage of becoming entangled in prosecution
or suit and the costs associated with defense.

For thoughtful businessmen, the regulatory terrain is also more than a risk
to be mitigated. The global legal environment is also a variable to be managed
and an asset to be harnessed. You can seek to replace unfavorable regulations
or substitute for them by developing your own internal or sector-specific pri-
vate standards. You can harness the regulatory terrain as a competitive asset.
This is the lawfare part of the story: regulation as a barrier to your competitor’s
market entry. What business would not like to see its standard imposed as the
industry standard, the national standard, the global standard? Regulation can
be an offensive weapon—slowing competitors” speed to market, entangling
competitors in compliance or litigation. Or a market asset, as where compli-
ance functions as brand enhancement. There is something Clausewitzian about
this—where regulation is an asset for you, it is a liability for your competitor,
and vice versa. The person responsible for thinking about regulation across the
business environment is often called the “compliance officer.” That person may
be—often is—a legal professional, perhaps the general counsel, perhaps not. A
better title might be “regulatory strategist,” charged with aligning regulatory
and business strategy in the global governance struggle. Legal experts play a
parallel role in military circles and are forward-deployed ever more routinely.
With lawfare comes the engagement of legal professionals in military strat-
egy. With struggle over gains from economic activity comes the engagement of
regulatory professionals in business strategy.

The role of law as a strategic tool for capturing gains is easy to see in the dis-
tribution of economic gains across global value chains: firms struggle with one
another to increase their bargaining power by secking to insulate what they
contribute from competitive pressures while ensuring that those with whom
they bargain confront robust competition. Your firm may have intellectual
property in the product of the value chain and your suppliers may compete
with one another in an environment where all firms have the privilege of ac-
cess to low-wage labor and workers have no rights to bargain collectively, either
within firms or across the industry. The arrangement of public and private law
in a world of legally independent sovereigns allows you to secure the advantages
of weak foreign labor law while defending your intellectual property abroad.
You may also have exclusive access to a link in the distribution system, strong

brand recognition among consumers, exclusive arrangements with retailers, or
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all of the above. To the extent local and international antitrust policies permit
this level of exclusivity, you may cut your suppliers off from negotiation with
others along the chain: they must make a deal with you.

Your suppliers may try to gain an advantage vis-a-vis each other by being
faster or more reliable, having knowledge of your needs, or securing privileged
access to financing, transport, labor, or raw materials. These “competitive ad-
vantages” will also be reflected in and dependent on legal and institutional
arrangements. Some may be protected by administrative license or may be
embedded in more or less exclusive contracts with development banks, local
investors, or local governments. The relative productivity of their labor force
may reflect a variety of networked relationships, access to housing, educational
and health services, local family structures, tolerance for labor unrest, rela-
tions with local safety and other inspectors. Their know-how may be reflected
in employment contracts or secured simply by defense against trespass within
their property. They may have developed relationships with local regulators
that speed their time to market or smooth their compliance with other local
regulations. They may have obtained—through purchase, license, or custom—
entitlement to land for their factory that secures access to transport or labor.

As your suppliers strengthen their hand relative to their competitors, their
advantages may come to be embedded in long-term contracts with you that
give them further room to maneuver against their competitors. The result is
an allocation of the overall gains from production among your firm, your fi-
nanciers, your shareholders, your consumers, your workers, your suppliers, and
all those who are unsuccessful at entering this value chain at some point. That
allocation will not be equal, nor will it be an objective reflection of everyone’s
“productivity,” unless we are careful to note the extent to which productivity is
itself a function of entitlements, bargaining power, and strategy.

We might imagine the terrain across which one might assess the powers
and vulnerabilities of people in a global value chain by arranging the various
actors on a field constituted by legal and other arrangements for capturing and
allocating gains. We may come to the picture with a strong sense for who the
actors “in” the chain are as well as a variety of suspicions about their relative
powers. In “the value chain” for textiles, for example, we might find assem-
bly workers in textile companies, a series of transport and other middlemen,
global retailers, and the various institutions of finance, insurance, and adver-
tising they rely on to move product to consumers. There is no obvious reason
to put these actors “in” the chain and others outside it. Governments, media,
labor unions, trade negotiators, and hundreds of other actors affect the relative



64 o Chapter2

prices of goods and services passing up and down the chain. A judge in some
far-off country may suddenly make an antitrust ruling that shifts the balance
of power between global retailers and other distribution systems sharply.

A cartography of power, opportunity and risk for people in this business
would need to take these other actors and strategic moves into account. If we
look through the constituted actors and soften the boundary of the value chain,
many others will come into view. The point of focusing on “value chains” rather
than corporate forms was precisely to understand more clearly how power is
exercised and value distributed across a production process by softening the
boundaries of the corporation to include all those with whom it has direct or
indirect, formal or informal, contractual relations. There is no reason to stop
here if we are looking for the levers that affect the distribution of value. Stop-
ping here would place the world of media pressures and reputation as well as
the entire regulatory terrain out of focus. The most savvy players are always on
the lookout for moves, risks, and opportunities outside the frame.

International high politics might also be interpreted as a set of struggles
and bargains whose outcome depends on formal and informal norms, expec-
tations, and institutional arrangements. Take the controversy sparked in 2013
by Edward Snowden’s disclosure of US government electronic intelligence-
gathering practices. Prior to the disclosure, we could assess the status of forces.
Public sovereigns had—or thought they had—various authorities to eavesdrop
under international and national law, reinforced by local and global social
expectations. Numerous companies and government agencies participated in
the provision of global Internet and telecommunications services by license,
contract, the exercise of legal privilege or simple convention. Public and pri-
vate entities in many countries had access and sought access to electronic data
both publically and secretly. Public, private, and government knowledge about
these efforts was distributed in diverse ways. While some had become matters
of public and political controversy—alleged Chinese corporate and military
espionage aimed at US companies, for example—most had not.

Snowden’s disclosures shifted the terrain. His global political power to do
so resulted from his legally privileged access as a private contractor with Booz
Allen holding a US security clearance, a power that could be exercised only
against the background of the firm’s disciplinary process (he was immediately
fired) and the US government’s legislative, prosecutorial, and enforcement
jurisdiction over him, discounted by his ability to use the global airline and
communication system to flee the jurisdiction, engage the interest of other
governments whose interests diverged from the United States, and stimulate
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public reactions by supporters and opponents worldwide who had a variety
of instruments at their disposal to register their interest in what happened to
him, what happened to the United States, the future of electronic surveillance,
and the innumerable other issues raised by various actors in the aftermath of
his disclosure.

An enormous variety of existing legal and institutional arrangements influ-
enced the distribution of power among these actors in the days and months
that followed: rules about travel and extradition and asylum, rules and informal
expectations governing the media in different countries, the corporate struc-
ture and regulatory environment for telecommunications, the Internet, and
social media platforms. The many actors jostling for position after Snowden’s
disclosures were already in conversation and struggle about innumerable other
issues. The distributions of authority on the contemporaneous agendas for dis-
cussion among China, the United States, Ecuador, Russia, the European Union,
the telecommunications industry, the US Congress, and so on also affected the
bargaining power and position of these actors. In short, Snowden’s exercise of
power took place in a complex terrain allocating political authority, economic
possibility, prestige, and legitimacy among innumerable actors. As the incident
played out, people—including Snowden—struggled over the distribution of
political gains from what had happened. They did so with very different pow-
ers at their disposal, and the outcome shifted the distribution of those powers.

Economic and political struggles over distribution are conducted not
only through the peaceful assertion of entitlement or persuasive bargaining.
Whether explicit or implicit, threats of violence and coercion are also in play.
My exercise of legal rights and privileges can put you out of business, destroy
the value of your investment, increase the chance of your death by accident or
disease, ruin your marriage. Public actors enforce entitlements coercively and
exercise their power through calibrated applications of force. Whether in fami-
lies, communities, or international political, cultural, or economic networks,
the threat and use of coercion and violence not sanctioned by the state is a
routine part of local and transnational bargaining.

The “high politics” struggles over the future of the Ukraine—or Syria—have
involved the repeated threat and use of force by various local and international
players. As in the Snowden case, we might begin by identifying actors with in-
terests in the shape of Ukraine’s future or in the relative stability or instability
of political and economic conditions that could be affected by developments
in the Ukraine. It would be a long list with wildly diverse capabilities to af-
fect one another. As a global struggle over Ukraine’s future began to unfold,
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major geopolitical actors (“Putin,” “Europe,” “NATO,” “America”) had levers
to pull: military threats and deployments, both overt and covert, economic
threats to withhold access to financial services or energy resources, media ar-
guments about history and the reasonableness of their behavior. Each of these
threats rested on the legal entitlements and institutional capabilities through
which they could be made real and on the cultural persuasiveness of argu-
ments for their appropriateness. Each of these actors was constrained, pres-
sured, and persuaded by a range of commercial and social actors, from media
commentators to energy conglomerates, with their own levers to pull. All were
vulnerable to a shifting situation within Ukraine itself, in which an unstable
array of forces struggled for momentum. Everyone tried to deploy powers and
precedents won in earlier conflicts and to reframe the situation in ways favor-
able to their interests. As in many global conflicts, the use of force—whether
by major armies and local extremists—was everywhere in play as a threat, a

promise, and an event.

A CARTOGRAPHY OF PEOPLE AND THEIR POWERS

How might this approach, familiar to people engaged in struggle, be more
systematically pursued in academic inquiry? The first step in a cartography of
struggle is to identify people whose interests or projects might be adverse or
complementary to one’s own. Beginning with people rather than the many
entities into which they might be organized—nations, corporations, govern-
ments, religions—foregrounds the plasticity of these institutional forms. Al-
though most global political and economic struggles involve institutions and
collectivities, when we say that corporations and nations and religions do
things, we mean that people are speaking, exercising authority, making claims,
cooperating or fighting with one another in their name. How people speak
and act in the name of abstract collectivities is affected by institutional ar-
rangements and by the ideas people have about what is to be expected in these
roles. These arrangements are often contested by legal or other expert argu-
ments about what “sovereignty” or “limited liability company” means, or what
governments and corporations can do. Legal instruments may also be deployed
to transform a public institution into a private enterprise—and back again.
Starting with people bypasses the temptation to develop a “theory of the
state” or a “theory of the corporation,” any more than a theory of the “inter-
national system” or the “global economy.” All of these imaginary places are

terrains within which people struggle with one another over their respective
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roles, capabilities, and entitlements. Over time, consistencies and routines de-
velop, but the most strategically aware approach these with caution: perhaps
there is a way to do something different this time, to make the corporation
into something different, to have the people running the state take it in a new
direction.

In whatever institutional form they confront one another, people struggle
with very different powers and vulnerabilities. These differences can be washed
out when the focus is on the institutional actors rather than the people who act
in their name, particularly if we imagine entities with parallel legal forms—
“corporations” or “nation-states”™—as equivalents. Much will depend on the
powers and vulnerabilities of particular individuals or their position on other
social groups and institutional structures rather than the abstraction in whose
name they act. Power in struggle is also an imaginary thing, often claimed
by and attributed to people in accordance with the perceived importance of
the “system” within which they seem to operate. If you come at the “financial
system” from the “human rights system” or the “social welfare system,” you
may have less luck than were you to come from the “security system” or the
“corporate system.” The relative ability of the “international political system”
and the “global economy” to empower actors in a struggle with one another is
one way to picture what “global political economy” is all about.

It is helpful to think of people coming to struggle with little backpacks of
legal and other entitlements, powers, and vulnerabilities. This is equally true
of people who occupy roles in “public” and “private” institutions. Like people
in corporations, the employees, agents, and leaders of the state have legal back-
packs. In this respect, “capital” and “finance” are no different from “labor.”
Capital may come with entitlements marked “property” and labor may have
entitlements marked “contract,” but each is a set of legal relationships that
could, at least in principle, be put together in a variety of ways. One backpack
may be enormous, the other meager, but neither is natural or foundational.
Starting here avoids the temptation to assume the priority of one or another
type of actor: the state or the property owner or the worker, for example. Ev-

eryone is just a person with a backpack.

A CARTOGRAPHY OF VALUE, GAIN, AND COERCIVE DISTRIBUTION

People with backpacks pursue “projects.” A project is something a person
wants to achieve or obtain. Projects determine what people will count as a

gain or loss. Although it is routine in economic analysis to focus on money
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and in political analysis on power, people pursue all kinds of things in ar-
rangements that might be characterized as economic or political or both. They
seek affiliation and opportunities to differentiate themselves from one another;
affirmation of their identities, in their own eyes or reflected back from others;
dignity and honor; status of one or another sort; and so on. People in the oil
world might pursue national prestige, market dominance, or technical prowess
as well as profit. In global political and economic life, people may want love
or room to maneuver. They may want to victimize or be victims, to dominate
or control. Theirs may be a project to kill or a project to heal; to break down
or build up.

Struggle is not all about pleasure and power. It is always surprising to dis-
cover that some people—even entire professions—seek marginality, even
misery. People sometimes seek to remain weak, just as they sometimes seek
humiliation or submission. Many, for example, would rather denounce power
than exercise it, even if the denunciation is not likely to change things. Nor are
projects all about winning and dominating. Some want to cast away wealth,
to relinquish power, or to be constrained. Not everyone seeks to be an in-
dustry leader or dominant player: some are more comfortable as franchisers.
Not every employee seeks the highest wage or most prestigious and responsible
position. Nor does every firm seek to increase its market share or every nation
its relative power. What people seek—along with who they think they are,
their role, mandate, or identity—is routinely reimagined in light of the powers
and vulnerabilities they have in their backpacks and is shaped by the institu-
tions and social groups within which they find themselves and on behalf of
which they undertake projects. Sometimes, of course, the relevant “value” to
be distributed as gain will be money or power. In analyzing the oil-extraction
industry or mapping distribution across a global supply chain, for example, it
may be sensible to follow the money, although savvy actors will always have
their eyes open for other potential gains and losses.

The next step is to identify sites where value becomes available for distribution
as gain: where money or power or anything else one seeks can be captured. At
what points—geographical points, institutional points, temporal points in the
production process—are people able to transform oil into money? The crucial
point is that value—what people seek—becomes gain when people are success-
ful in obtaining and defending it: when it has been distributed. Approaching
things this way avoids the need for a theory about the origin of “value” in eco-
nomic or political life. Political power does not emanate down from a sovereign
or up from individual right. Neither property nor labor is the ultimate source of
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economic value. People in the institutions of “capital” and “labor” approach
one another at a site where they think gain might be won with backpacks of
powers and liabilities. The outcome of their engagement will be a distribution
of gain. A “theory of value” is a story people tell to naturalize their interests:
to place their potential gains outside struggle. I focus rather on people with
backpacks: what they seek is value, what they obtain is gain. At each point of
potential distribution, projects become relational: other people will need to
be enlisted, defeated, persuaded, or sidelined for one person to capture the
value as gain.

In distributional struggle, other people are either helping or getting in the
way. It may be hard to tell who is doing what, of course. Military professionals
can be found arguing for restraint and humanitarians for more vigorous ap-
plications of force for lots of reasons relating to the specific conflict and their
broader objectives. But whether you are a humanitarian or a military profes-
sional, whether you argue for more or less robust use of force, the strategic
question is whether your position, if adopted, will strengthen or weaken your
team or theirs. Of course, people can be wrong about the consequences of
their strategy. Military professionals (or humanitarians) arguing for more or
less vigorous applications of force may end up weakening their position vis-a-
vis their opponent. Argument about whether and when that happened is all
part of how people on all sides of a conflict struggle over the levels of force to
permit or encourage.

People struggle by drawing on their backpack of powers and the available
modes of engagement. Secking market share, historical vindication, profit,
or political power, they argue, posture and denounce, exercise whatever au-
thorities and privileges they can muster or threaten. And sometimes they
turn to violence. It may also be possible to struggle over the distribution of
authority to obtain and retain gains or to change the terrain so one’s own
projects are easier or less necessary to pursue. Wherever value becomes gain,
there will be coercion, whether formal or informal, overt or tacit. Someone
had to yield. The coercive force need not be violence—it could be an institu-
tion, a fence, or a hegemonic mode of persuasion. Some coercive instruments
will be clear—claims of sovereignty or ownership, terms of investment, tax
systems—and others may be both difficult to assess and open to change:
media pressure, threats to withdraw from the terrain or to withhold capital
or labor. Both the “value” to be captured and the “coercion” necessary to ex-
clude might be spiritual or material, individual or social, formally recognized
or informally enjoyed.
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A very rudimentary snapshot of the “oil system” in operation might identify
people, their varying opportunities to assert control over the generation of value
from oil extraction, production, and use, and their characteristic modes of en-
gagement. Perhaps people grant and receive rights to explore for oil, assemble
financing and technology for its extraction, transport, refinement, and sale. An
initial entitlement to transform oil into cash may then give rise to numerous
sales, payments, and transfers. At each point, we can track the distribution of
gain. A local community with the political or physical power to disrupt produc-
tion or tarnish the image of larger players may extract a new school, road, or
housing. Investors will receive returns on capital lent, governments will share in
revenues from taxation, licensing arrangements, payments for the provision of
public services. Inventors will share revenue from technology deployed.

People with projects look for the points of value creation and opportunities
to harness coercion to capture what they value as gain. The search for coercive
distribution will often lead to the legal system: legal entitlements and permis-
sions that depend on the powers and forbearances of the state or other authori-
ties. People buy things with enforceable contracts, put their neighbors out of
business without sanction through the exercise of legal privilege, mobilize their
friends to capture the mayoralty, and prosecute their enemies through the in-
stitutions of the political process. Legal entitlements will authorize actors to
deploy the coercive machinery of the state to enforce their share in the value
generated by the exploitation of the oil. When investors threaten to withhold
capital from future projects if they are not paid, their threat rests on a legal priv-
ilege to do so. The tacit threat of boycott by the investor class rests on a similar
privilege as well as all kinds of shared ideas about how “investors” behave and
what they demand, need, and think. Informal and black market pressures are
also at work. In a world of reputational risks, media pressure can be more effec-
tive than law. If Bloomberg says investors may flee, investors may flee.

An imaginative person might see opportunities to reframe the situation by
reconfiguring actors—even reconfiguring himself—to identify new opportuni-
ties for value creation from which others might be excluded. Entrepreneurship
and diplomatic ingenuity are all about looking for opportunities to enter the
value chain or apply leverage others have not seen. The clearest example is tax
planning, which often involves rearranging the legal forms through which value
is generated and captured to reduce the amount claimed by a public authority.

Much will depend on the conditions of uncertainty and plasticity in the
situation. How open to manipulation and reconfiguration are the forms of
value, the tools of coercion, the identities and powers of the actors, or the
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institutional arrangements within which they interact? How much work is re-
quired to make that potential visible or effective? The answers will often lie
in the tools of engagement rather than in the nature of actors and institu-
tions. How effective are things like bargaining, paying people off, contracting,
threatening violence, going to war, arguing, protesting, denouncing, exercising
rights, demanding bribes, or threatening to exit at changing the situation in
one’s favor? What can be done with legal reinvention or military action? Can
property be turned into contract? Enemies into allies? Can contractual entitle-
ments be sold as property? Can the terrain of engagement be expanded or force
concentrated at a single point? How easily can corporations be rearranged and
restructured? Can humanitarian action be a force multiplier? Under conditions
of uncertainty, assertions about all these things might be unsettled by argu-
ment or transformed with leverage.

A viewpoint from which identities and institutional structures, forms of
value and modes of coercion are all central and malleable is familiar from
legal practice. Each of these points has a legal foundation that may be rear-
ranged. Actors can be reconfigured and new actors brought on stage. Regula-
tory change can shift the status of forces, just as the terrain may be shifted
by technology or new modes of organization and production. Value can be
reimagined, one form transformed into another. It is not only money that is
fungible: so often are things like status, legitimacy, shame, and authority. Co-
ercive levers will vary in their availability, their certainty, their legitimacy, their
effectiveness. People will have powers they do not use or realize they have, and
will seek to use powers they turn out not to have. Of course, not everything
can be shuffled around—and not by everyone. The capacity to maneuver is it-
self a value to be distributed. People are playing a game on at least two boards:
pursuing their project and struggling over the ability to remake the terrain

upon which their project is pursued.

STRUGGLE WITH WORDS AND THE POWER OF IDEAS

Professional vocabularies often provide the arguments and images for inter-
preting and contesting who and where one is, who can do what, who has what
authority over whom, who can call upon the cavalry to what end. A vernacular
for making claims may be fine grain—an interpretation in conditions of un-
certainty of the specific powers, privileges, and other entitlements of people in
particular circumstances. Law is often about this. But a vernacular—including

the legal vernacular—may also comprise large background ideas: about what
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an economy is, what a nation is, what war is, what politics is about, and what
power is legitimate.

When the Obama administration announced a campaign against the Islamic
State of Iraq and the Levant (ISIL) in 2014, they were careful with labels. Was
it a “war” How could it be described to affirm the president’s warlike level
of personal and political commitment to the endeavor while reassuring the
American people that he would not commit “ground troops” to “another war”
in the Middle East? The commitments of allies, the engagement of the Ameri-
can Congress, the media’s benchmarks for evaluation, the significance of the
United Nations, the enemy’s appreciation of the level of threat: all these were
affected by the choice of vocabulary. And that choice shifted from week to
week as partisans on all sides adjusted their strategies.

The ideas that are deployed in struggle may be shared narrowly within a
profession or more broadly in culture. They might be abstract principles and
magic formulas: general propositions asserted to defend more specific policies
and choices through lengthy, but weak, deductive chains. Or distinctions pre-
sented as natural that turn out to be matters of judgment or political choice.
They might be favorite policies and policy projects, promoted with or without
evidence or clear analytic connection to expected benefit. Or widely shared
attitudes, analytic moves, favorite arguments that seem decisive or need no
refutation, but which could be contested.

Because the ideational frame for engagement can be a force multiplier, these
background ideas are worth contesting. In war, it is clear that if your objective
and means are thought illegitimate by those with the power to get in your
way, you will have a harder time of it. Unsurprisingly, people on all sides go to
great lengths to frame their violence in the available vernaculars of legitimacy:
as legal, as sacred, as defensive, as the enforcement of global values or the reac-
tion to legitimate grievance. This is equally powerful in economic life. I lob-
bied you and contributed to your campaign, but I did not bribe you. I sold my
expertise and capitalized on my relationships, but I am no influence peddler.
Although I put you out of business, I did so using only my legal rights and
privileges. Setting up shop next door, I mobilized my relationships and entitle-
ments, using my larger market presence to demand lower prices from suppliers
and advertise to your customers, my relations with bankers to borrow when
you could not. I outcompeted you—but I did not ask my uncle to pay you a
visit with a lead pipe.

The ideas undergirding a mode of engagement are most visible when they are
contested, usually by people motivated to identify and refute ideas supporting
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claims made by their opponents. But a great deal of background “knowledge”
about how the world is will be common sense for all parties, at least until
someone contests it. The boundary between the free speech of campaign fi-
nance and the corruption of bribery lies somewhere in between. People intuit
the loose analogy and slippery slope between them, but stand to one side or
the other, marking the difference in careful compliance with technical rules.

In national political life, the arguments that define ideological alternatives
often become routinized to the point that contest rarely disrupts the institu-
tional balance. At the global level, there is often less common ground, par-
ticularly in asymmetric conversations. The vernaculars of contestation may be
fewer and more specialized, but the perspectives brought to the table are more
diverse. This puts enormous pressure on the expert vocabularies that have glo-
balized: they must be coherent enough to be recognizable across great differ-
ences and plastic enough to be inhabited by diverse interests and actors. Many
public modes of discussion common at the national level have a hard time in
global debate. Struggles that might easily take shape as a contest between “gov-
ernment” and “business” at the national level, for example, translate poorly to
the global arena. For one thing, there is no global government. Diverse forces
claim to act in the name of global governance, but these might as easily be cor-
porate as public entities. There is a global economy, but all the economic actors
are also local to particular countries, sectors, cities. Governments struggle with
one another and are often internally divided and fractious. All are available for
instrumentalization by economic players—some, of course, more directly and
completely than others. Public forces are as prone to shield private action as
to regulate it. Business interests also differ and harness political and economic
tools in their struggle with one another. All economic actors rely on legal en-
titlements protected by states—from property rights to administrative licenses
and regulatory guidelines. And many perform so-called public functions—not
just avoiding or influencing regulation, but making and enforcing it. Business
is as likely to seek regulatory protection as to condemn the protection of its
adversaries. And public/private partnerships are everywhere.

Rather than business and government or private and public, the broad
thematic of global struggle often resolves into a confrontation between inter-
pretive frameworks rooted in local and global control. In a world of vertical
politics and horizontal economics, this could be a clash between economics
and politics: is this properly a subject for local political control or for global
economic management? One of the reasons global governance seems techno-

cratic is the association of the technical with all that is not political and that is
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therefore proper to horizontal management. The local/global discussion may
also take the form of a debate between two frameworks for understanding a
situation: as a horizontal clash of opposing particulars or as a vertical opposi-
tion between universal norms and particular interests. We saw this vividly in
the international crisis sparked by rebellion in Syria. Some framed the issue
as one of global norms disregarded, others as a geostrategic clash of religious
sects and regional and global powers. Trade wars are similarly framed both
as universal norms demanding local compliance and as competitive struggles
between opposing economic interests and nations. In this sense, the struggles
that animate global political economy are routinely conducted as struggles
about the proper boundaries of global political consensus or economic man-
agement on the one hand and local political prerogative and economic gain
on the other.

Law often provides the site and language for undertaking these by now ste-
reotypical debates. International law is routinely explained as the law “gov-
erning relations among states.” It is also, and more importantly, the vernacu-
lar used to distinguish the local and global by marking the line between the
political and the technical or economic, or the line between universal/local
and local/local conflicts. Although these lines may be quite clear, people are
always pushing and prodding at them. Does genetically modified food present
an issue of local political choice or is it a matter of global technical resolution?
This question will come up in all kinds of settings: local courts, international
institutions, diplomatic discussions, media commentary. Is military engage-
ment here or there the expression of the intervenor’s national interest or the
enforcement arm of global normative commitments? Although the answers
may differ, in many settings they will be clear. But there will also be elements
of uncertainty, settings in which—and audiences for which—there will be
room for argument. A strategically able struggler will focus on the sites where
either clarity or uncertainty makes it possible to garner and enforce gains.

If we put this picture together, we could say that global struggle is an in-
teraction of people with projects, engaging one another on a terrain so as to
generate, garner and preserve gains others are forced to forego. The available
modes of engagement will be variously plastic to their efforts. However in-
tuitive this may seem to people who are engaged in global struggle—and to
their lawyers—it is less common in social scientific work. But it need not be.
The most effective people engaged in global struggle think this way routinely.
They identify points of opportunity and vulnerability and focus on the avail-
able moves. Multinationals know they may need to change the rules of the
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game—or change their own structure—to make a profit. So do terrorists and
operational commanders in the military. Theirs is less a world of actors and
structures than a terrain of moves, points of pressure, and vulnerability. This
is also how things look to professionals specialized in the modes of engage-
ment themselves—people like lawyers and military strategists. They look at
situations for opportunities to make and hold gains using the tools of their
expertise. If a client needs to be reconfigured, they may recommend doing so.
If there are wins to be had by changing the game, they are also often masters
of the rules.

CARTOGRAPHY AS AN ANTIDOTE TO THE LIMITS OF SYSTEM ANALYTICS

The more conventional approach to modeling global political or economic ac-
tivity aims to understand patterns of regularity in the behavior of actors in
structures to generate rules of thumb for the dynamics of various types of sys-
tem: national or international markets, diplomatic balance of power systems.
The results can be enormously helpful. The tools of neoclassical and institu-
tional economics, international relations theory, systems theory, public choice
and game theory, or strategic studies are crucial for understanding the dynam-
ics of global political economy.

By focusing first on the powers, vulnerabilities, and strategies of people
with projects in struggle with one another, however, I aim to compensate for
some classic limitations of the actor/structure/system framework. The most
crucial for my purposes are the tendency to reify the actors and structures one
sees, a bias toward order, and the potential to overlook the knowledge work
of experts with the result that their shared logic is treated as the logic of the
system itself.

The System

>
>

Structures

Modes of
Engagement

Figure 2.1 A Classic Model: Expertise Fades from View
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REIFY THE ACTORS AND STRUCTURES

It is easy to overestimate the importance and stability—even the existence—of
the actors foregrounded by the structure one identifies as well as the struc-
tures those actors see around them. One can even naturalize and overestimate
the significance of human actors. Nature, pathogens, and weather—like in-
stitutional arrangements—fall into the background as elements of context or
structure.® The actors you see affect the conflicts you notice and the modes
of engagement you treat as paradigmatic. That nations are understood to be
the primary actors in the international system is the outcome of knowledge
work framing global affairs as an “international system” in which “nations”
interact. People who understand their role to be representing a “nation-state”
have expectations about the moves they can make and what others might do
that reflect what they have learned about how the international system works.

British international relations scholar Hedley Bull described his now classic
book about order in world politics as “an inquiry into the nature of order in
world politics, and in particular into the society of sovereign states, through
which such order as exists in world politics is now maintained.” The interac-
tion between a conception of the actors and of the system within which they

operate is visible in his opening definition of the “order” he intends to analyze:

By international order I mean a pattern of activity that sustains the elemen-
tary or primary goals of the society of states, or international society. Before
spelling out in more detail what is involved in the concept of international
order I shall first set the stage by indicating what I mean by states, by a sys-

tem of states, and by a society of states, or international society.®

When actors are defined by their role position in a system, it is difficult to see
“behind” them to bring their “subjective” desires and preferences into the analy-
sis. Things like “national interest” or “consumer preference” can be read in the
behavior of actors but the process by which actors are constituted as desiring
subjects remains frustratingly off-screen. Although the tendency of economic
modeling to exogenize the origins of demand in the black box of consumer
preference has been criticized by institutionalist economists at least since Thor-
stein Veblen, it has so far been a losing battle. John Kenneth Galbraith, for
example, proposed to recognize the extent to which demand may be a func-
tion of production rather than its mysterious source. “As a society becomes in-
creasingly affluent, wants are increasingly created by the process by which they
are satisfied. . . . Wants thus come to depend on output.™ Although intuitively
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obvious, this kind of observation is difficult to reconcile with a system model
that requires much to be exogenized for the system’s regularities to be success-
fully modeled and analyzed. Institutionalism can go only so far. This makes it
difficult to speak about the agency of ideas, from professional common sense to
broad ideological commitment, in shaping what people do as they struggle with
one another. It is all too common to picture the impact of ideas as a straightfor-
ward capture: the actor becomes the agent of the idea, belief, or ideology. The
role of ideas is rarely this straightforward however: people are ambivalent, often
assuming something at one level of consciousness that they work assiduously to
overcome at another. Their identity as an actor is often itself at stake as their
ideas contend with one another or are contested and validated by others.

Focusing on macro-level systems, one can miss the moments when people
contest the rules of the game and remake the actors in play. As a result, the
midlevel processes by which individual actions aggregate into systemic pat-
terns remain obscure. They can be modeled, but their mechanisms remain so-
ciologically indistinct. This is most clearly evident in writing about global po-
litical economy that merges public choice or game theory models of political
processes like voting with equilibrium theories of economic behavior to gener-
ate models of global trade and production.”” Equilibrium theories, whether in
game theory, mathematics, or economics, model the dynamic through which
the moves or choices of individual actors in a system compound toward an
equilibrium of one or another sort. As these models have become more com-
plex, they have struggled to take various anomalies, disruptions, and path de-
pendencies into account. Their limitations as sociology, however, remain those
that characterized Leon Walras’s process of tdtonnement or “groping” through
which he imagined a simultaneous or successive process of adjustment among
individual economic agents leading toward an equilibrium matching supply to
demand." As he formulated the outcomes of iterative trials in 1892,

We shall always be nearer the equilibrium at the second trial than at the
first. We enter here on the theory of trial and error, such as I have developed
in my work, and by virtue of which we arrive at the equilibrium of a market
by raising the price of commodities, the demand for which is greater than
the supply, and by lowering the price of those, the supply of which is greater
than the demand.”

Like other images of dynamic movement toward equilibrium, tdronnement
could be modeled mathematically but offered only the metaphor of iterative

“groping” as sociological description.”
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One result of inattention to the lived mechanisms by which actual people
struggle with one another can be an underestimation of the available strategic
opportunities and the importance of the modes of disagreement and struggle
people discover as they engage. Diplomats may think they represent “nations”
in an “international balance of power system,” but that does not mean they
do—or that it is the only possible terrain on which they might engage one
another. These might be the least imaginative diplomats: innovators might see
other possible systems and other roles for themselves. Actors may be raised
up, constituted, transformed, or eliminated in the course of coercive strug-
gle over the distribution of value. Their identity as agents may be part of the
value, the stakes in struggle, just as it may be a coercive force. The same is true
of “structures” within which “agents” operate. They may also be constituted
and transformed, and may be the precondition, the stakes, or the outcome of
struggle among actors. Focusing on the mode of engagement provides the op-
portunity to understand the processes by which actors and structures emerge

as outcomes of struggle.

TENDENCY TO OVERESTIMATE ORDER

The bias toward order is puzzling given that economic life and political life are
both thought to have their origin in conflict: in the nasty and brutish world
before Leviathan, in the inexorable clash of clan and class, or in the scarcity
that sets economic actors in competition with one another. One of the great
puzzles of modern social thought is the alchemy by which an insistence on the
inexorable centrality of conflict evaporates as people offer accounts of economic
patterns of regularity and political systems characterized by order and constitu-
tionalism. Political scientists and economists have developed a range of stories
about how conflict conduces to order, its rules of operation, its relative stabil-
ity and potential for disruption. Diplomatic and military historians explain
how great and not so great powers can be expected to behave in a “balance of
power” or “hegemonic” or “balance of terror” system much as economic models
explain the regularities—even equilibrium—of a global economy. Hedley Bull’s
international relations classic said it clearly in the title—The Anarchical Society: A
Study of Order in World Politics—an anarchical society generates order.* Only in
disruptive crisis, war, or revolutionary overthrow does conflict predominate. In
my picture, global economic and political life throws off stability as victory and
defeat. It takes work to interpret the outcomes as constituted order or function-

ing system rather than a conflict flash frozen in institutions.
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If you begin by identifying a set of actors and then imagine the structures
within which they engage, it is not surprising that conflict would come to
seem exceptional. Actors and structures at rest seem stable, coherent, or settled.
Engagement—and conflict—arises when someone does something and surely
only some of the things people rouse themselves to do will be conflictual. And
only some of those conflicts will be disruptive of the “system” represented by
the actors at rest. Much that people do will reinforce the system or simply take
place “within” it. Actors and structures are constituted through engagement.
But conflict is always already there, frozen perhaps, but there."” Their positions
at rest are the outcome of those prior struggles.

If you are looking for patterns of order, it is also easy to overestimate the
significance of agreement, collaboration, consensus, or persuasion. Actors reg-
ularly do cooperate, agree with one another, affiliate, transact, discuss, and
persuade one another. But their collaboration, like conflict, takes place on a
terrain of distributed power and legitimacy. Agreement, like argument, is un-
dertaken in a vocabulary whose effectiveness arises from its relative hegemony.
Every collaboration rests on a status of forces and every persuasive argument
rests on a canon of the plausible and the persuasive. Even where there is co-
operation and consent, moreover, people get hurt. Often other people, people
who have been the intended or accidental casualties of someone else’s collab-
orative strategy.

In both conflict and cooperation, people engage one another strategically,
vaguely or vividly aware of a background of alternatives, implied threats and
available options. Hedley Bull’s picture of international relations as an ordered
society is often juxtaposed with the more hardheaded “realism” of those less
sanguine about the prospects for cooperation. Hans Morgenthau is a classic
counterpoint. His Politics among Nations: The Struggle for Power and Peace places

political power and political conflict front and center:

International politics, like all politics, is a struggle for power. Whatever the
ultimate aims of international politics, power is always the immediate aim.
Statesmen and people may ultimately seek freedom, security, prosperity, or
power itself. They may define their goals in terms of a religious, philosophic,
economic or social ideal. . . . But whenever they strive to realize their goal by
means of international politics, they do so by striving for power.'®

Among participants in global politics, Morgenthau then argues, patterns can
be identified. The most important, both historically and theoretically, is the

“balance of power.”
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The aspiration for power on the part of several nations, each trying either to
maintain or overthrow the status quo, leads of necessity to a configuration
that is called the balance of power and to policies that aim at preserving it.
We say “of necessity” advisedly. . . . It will be shown in the following pages
that the international balance of power is only a particular manifestation
of a general social principle to which all societies composed of a number of
autonomous units owe the autonomy of their component parts: that the bal-
ance of power and policies aiming at its preservation are not only inevitable
but are an essential stabilizing factor in a society of sovereign nations; and
that the instability of the international balance of power is due not to the
faultiness of the principle but to the particular conditions under which the

principle must operate in a society of sovereign nations."”

Morgenthau places the “balance of power” alongside other theories of “so-
cial equilibrium.” Each “signifies stability within a system composed of a num-

ber of autonomous forces.”'s

Two assumptions are at the foundation of all such equilibriums: first, that
the elements to be balanced are necessary for society or are entitled to exist
and, second, that without a state of equilibrium among them one element
will gain ascendancy over the others, encroach upon their interests and

rights, and may ultimately destroy them.”

Although Morgenthau was doubtless using the words “entitled” and “interests
and rights” in a quite general way, we can see where law fits in the story: it is
part of the assumed background on top of which actors and society engage
one another. Placing law in the foreground forces attention to the process of
struggle through which precisely these “elements” became entitled to exist with
this set of “interests and rights.” Had these struggles had other outcomes, there
might be a different system or “society.” As long as these struggles continue,
there would be no reason to suppose movement toward an equilibrium—or
there might be multiple possible equilibria.

The broad bias against direct engagement with distributive conflict encour-
ages a variety of fantasies about the benevolence of political and economic
struggle. It is obvious that economic competition can be destructive—people
can be put out of business, their families ruined, their self-esteem crushed, the
efforts of a lifetime defeated. It is comforting to imagine that economic growth
or the gains from trade will benefit everyone and to search for the institutional
conditions that maximize those gains, however they may be distributed. People
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call it “creative destruction,” hope the resources released will be redeployed
more productively and the lives destroyed somehow compensated through the
reallocations of the political process. Their distribution is, in any event, a ques-
tion for politics or a reflection of social values rather than something of direct
concern to economics.

On the political side, it is easy to overestimate the opportunities for “win-
win” solutions to address “global problems” and strengthen the “international
community” as a whole without regard to how the costs of these gains will fall.
It is easy to speak about the pursuit of human rights as if their enforcement
would raise everyone to a cosmopolitan order of equal dignity rather than re-
quiring some to forego privileges that others might be rendered “equal.” Even
people nostalgic for “class analysis” remember its association with “solidarity”
more readily than its association with “conflict.” As people engaged in eco-
nomic competition and political maneuver know all too well, however, the
world rarely distributes gains so evenly or lifts all boats.

Working in these academic traditions, it is easy to lose sight of the midlevel
arrangements through which political or economic gains (and losses) are dis-
tributed and focus instead on the benevolent fantasy of an invisible hand or
a disaggregated but functional and promising as-if global sovereign hovering
above routine political or economic conflict. It is understandable that people
would come to global affairs with an image of struggle taking place beneath
the watchful gaze of a sovereign public hand. This takes some of the sting
out of struggle: a benevolent father is standing by. Within a polity, it does
seem possible to imagine political struggle as a way to “aggregate interests,”
deliberate about what constitutes “the public interest,” channel and limit the
harms that can result from private conflict and economic competition. It seems
plausible to imagine the brutality and dynamic instability of economic com-
petition softened by the regulatory hand of governance, attuned to the general
welfare. Although sovereignty, like patriarchy, rarely lives up to this fantasy,
the thought is nevertheless reassuring: perhaps you can arrange your constitu-
tion to empower a public-spirited ruler and minimize the potential for capture
by faction or despot. On the global stage, however, this reassuring thought is
harder to sustain. There simply is no global public hand or deliberative demos
standing by to articulate universal values, attend to global welfare, or solve
problems in the public interest. Nor is there a constituted order through which
struggle over economic opportunities and political powers occurs and the po-
tential for capture might be minimized. The idea of a global order immanent
in the chaotic political and economic life of the world is open-ended enough
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to support many interpretations and claims about the locus of disaggregated
global sovereignty. One result is a powerful temptation to nominate oneself as
an agent of world order, global welfare, and a universal ethics. European legal
scholars, for example, are far more likely to insist the global legal order has a
discernable “constitution” than are their American colleagues. It is not hard to
see that it could strengthen their hand as professionals, and the hand of their
middle-power nations, were their claims to be borne out. The opportunity to
govern—to make your sense of the good the public good, your allocation of
opportunity decisive—is up for grabs. All purportedly global norms and insti-
tutions are made by winners, demand allies, and create losers.

THE TENDENCY TO OVERLOOK THE KNOWLEDGE WORK OF EXPERTISE

A significant drawback of the actor/structure/system framework in social sci-
entific work is the tendency to treat expertise as a marginal part of the story,
relevant only when expert ideas capture the will of system actors or the tech-
nocratic process torques the system’s routine operations. Even complexly con-
structivist system analytics is prone to this tendency. We might acknowledge
that characteristic state system actors and modes of engagement do not precede
the establishment of a state system, nor can their form be derived from the “na-
ture” of such a system. The words “state system,” we might acknowledge, are
simply an interpretation of what happens as these elements are produced and
reproduced in a particular way. We might agree that people acting in the sys-
tem reproduce this interpretation and the systematicity of their world. People
in a system think they are in a system and therefore are in a system. Unfor-
tunately, this is the kind of insight that is easily said and then forgotten. It is
interesting only if people could think and then be the system in different ways,
and if we could understand how that might occur. Focusing on expertise is
helpful precisely because experts within a system do imagine the system differ-
ently and might remake it differently. In part, this is because they are not just
system actors: they inhabit parallel professional and personal worlds that may
see the system differently and struggle to make it different.

One of the most useful ideas in the contemporary literature about global
affairs is the notion that global political, economic, and social life can be inter-

20 in which patterns of behavior

preted as occurring in a plurality of “regimes
appear to follow different imperatives, reflect different limits, and constitute
different identities. Rather than an “economic market” and an “international

political system,” one might imagine, for example, a global “sports system” or
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“health system” or “trade system” each combining elements of national and
international economic and political activity in different ways. This has sev-
eral advantages. Conflict is easier to picture, particularly when struggles occur
along lines of differentiation among regimes: people who imagine themselves
within the global health system will approach the availability of generic drugs
differently than people in the trade system or intellectual property system
and conflict about what to do will also pit these regimes against one another.
Moreover, the idea of plural regimes draws attention to the divergent values,
objectives, and worldviews of people inhabiting different institutional cultures
within and across large-scale world systems. The institutional and rhetorical
practices of the European Union, for example, have influenced elites across Eu-
rope: speaking a common language of “comitology” and “subsidiarity,” fram-
ing their proposals as steps toward the shared objective of a “common market,”
they can seem like strangers in their national political and cultural contexts.
The world system, one might say, is one of regime conflict, its constitution the
norms and institutional arrangements structuring that conflict. In a world of
plural regimes, people acting in more than one regime may themselves have
diverse identities, interests, or modes of engagement. As a result, one might
expect a world system fragmented into functional regimes to be less of an iron
cage and more the constructed product of communities of people through
strategic engagement with one another.

Despite these advantages, regime thinking is nevertheless prone to overes-
timate the structuring power of regime logics rather than to see regimes as
ongoing social products of human minds interacting and people struggling.*!
The logic of a regime is no more a fact to be discovered by analysis than the
structure of a world system. These are labels one might apply to a way of acting
or advocating for a purpose: to stigmatize it as a mechanical false necessity, to
praise it as reason itself, to differentiate it from other ways of proceeding. The
reality of imaginary regime/systems like the “market” or “balance of power” or
“the European Union” or the “world of sports” arises from the shared percep-
tions and practices of people who reinforce that framing for their interactions.
The “trade system” is a shared interpretation of particular institutional players
and typical maneuvers as “trade policy” or a “trade war”™ how to interact, with
whom to ally, whom to oppose, what to value, and how to achieve it. Conflict
“among regimes” raises competing claims for the hegemony of the shared ideas
associated with one or the other group of experts.” Rather than “regime con-
flict,” it might be better to say that the regime-ness of a regime may be among
the things at stake in struggles among people.
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The key point is not simply the socially constructed nature of systems and
regimes. They are socially constructed by a particular kind of activity: the work
of expertise. This knowledge work may be subject to independent scrutiny and
may be deployed along different trajectories with different potential system
results. The systematicity of the system is not only a byproduct of expert work.
It is also a strategy whose form will vary with the projects for which it is de-
ployed. One way to think of this would be to say that regimes and systems
are internally diverse and populated by people from adjacent or even adver-
sarial regimes pursuing their own projects in their own ways. The regime—its
agenda and logic and boundaries—will itself will be plastic to the peregrina-
tions of those within it. When statesmen engage one another as representa-
tives of “states” in the “international system,” their mode of engagement might
blend the language and practice of diplomacy, law, and war. Each of these is a
distinct profession with its own body of knowledge, set of practical skills, his-
tory of the possible and the unachievable, and set of institutional alignments
tethered to other actors and other imaginary systems beyond statecraft. How
these will intersect with the projects of statecraft is hard to predict.

Attention to law helps make this visible. States and nations are legal institu-
tions put together differently at different times and places. “War” and “peace”
are legal statuses that may be more or less distinct and may relate to one an-
other in a variety of ways. “Sovereignty” or “statchood” may be thought to
precede and authorize their legal form, to be dependent upon its authoriza-
tion or simply to be the sum of legal entitlements. “Public” powers may be
the exclusive prerogative of sovereigns or may be parceled out among various
personal, corporate, and other authorities. Borders may be firm or porous, na-
tional polities more or less exclusive. Minorities may be accommodated in a
variety of ways, within states, as separate states or regions of disputed status.
All these choices advantage some and disadvantage others: unsurprisingly, they
have become matters of struggle. As a result, the struggles of international
political life are about the frame of the system as much as they occur within it.
Attending to legal variations and points of choice helps to endogenize struggle
about the actors and structures that together constitute the state system. Legal
arrangements, like other expert work, provide the missing link between actors
acting and the structures of systems emerging. The plasticity of law highlights
the possibility to contest these framework ideas in the institutional arrange-
ments that make them seem natural or immutable.

There is a parallel story on the economic side. When economists place “com-

petition among wealth maximizers under conditions of scarcity” at the center
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of economic “markets,” they are imagining actors in a system without ac-
knowledging the process by which those actors are constituted, placed in rela-
tionships with one another, and offered various powers and vulnerabilities for
use in their competition with one another. The constituent elements beneath
this economic imaginary—property, contract, corporations, credit, money,
labor, public regulation—are legal institutions that could be arranged in a va-
riety of ways. Which people are capacitated for commercial engagements, how
they may pursue their preferences in competition, what institutional forms are
available under what regulatory constraints: all need to be determined. Is slav-
ery permitted? Is bankruptcy debtor or creditor friendly? Is a global value chain
one corporation or many? How are responsibility and authority distributed
along the chain? How easily can private actors generate liquidity? May women
or children work? May workers bargain collectively? Must property be used
to be retained? Must contracts be fair to be enforced? Arranging economic
institutions differently will benefit and disadvantage different people and may
generate equally efficient (or inefficient) outcomes with very different growth
trajectories or levels of inequality.

As a result, struggle in economic life is more than competition among eco-
nomic actors. It is also the process through which competing actors come to
be constituted and empowered relative to one another. The idea that law arises
“inside” and “after” the emergence of a political or economic order whose roots
lie in struggle and scarcity gets in the way—and contributes to a false sense for
the inevitability and naturalness of economic outcomes, “fHows,” and “forces.”

The boundary work that goes on between regimes is no different in kind
from the struggles that occur “within” a system about what it is and might
become. A focus on the interstate system and the global economy can natural-
ize the difference between “economics” and “politics” in ways that erase the
knowledge work that occurs as people contest the boundary. Lots of human ac-
tivity might be framed as “political,” reflecting choices about the public interest
or generating winners and losers among people, social groups, and ideological
commitments. Similarly, in some sense everything is “about scarcity” and might
be recast in economic terms. The vocabulary for distinguishing political and
economic activities is extremely plastic and the arrangements that consolidate
the boundary are open to strategic engagement. Law provides a robust vocabu-
lary for both making and contesting the designation of an actor or activity as
political or economic, public or private, collective or individual, local or global.

Calling what someone does “political” or “economic” is an argument, a move

in a struggle, a strategy. Espionage, for example, might seem like a strategy of
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national economic competitiveness and development for China while seem-
ing to the United States like a political intrusion of public power, monies, or
military or espionage powers into economic trade. Interpreting activities as
economic or political can alter who is enabled to do what to whom and get
away with it. The boundary work performed by law may provide a model for
investigating the work of other knowledge professionals who mediate between
actors and structures.

In this chapter, I have proposed to focus on expert struggle—a blend of
knowledge work and coercion—to illuminate global affairs while avoiding
some characteristic pitfalls of efforts to observe or theorize political or eco-
nomic “systems”™ overestimating the stability and singularity of the actors and
structures made visible by a particular system picture, allowing a bias toward
order and coherence to mask the ongoing impact of prior and current struggle,
and mistaking the shared ideas of people for a logic of the system. Focusing on
the ubiquity of struggle is half the story. The other half is to understand the
way expert knowledge operates to constitute actors and shape structures while
serving as a tool for people pursuing projects to capture and allocate gains.
The next chapters develop a framework for investigating the shared knowl-
edge practices of experts who inhabit the institutions of global political and

economic life.
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CHAPTER 3

WORLD-MAKING IDEAS: IMAGINING
A WORLD TO GOVERN AND TO RESIST

It is easy to see that professionals bring knowledge they have learned to bear on
problems people present for solution: doctors, priests, lawyers, financial advi-
sors, and life coaches all approach a family in crisis with different tools, frames
of reference and experience. The same thing happens at the global level: econ-
omists, lawyers, scientists, religious leaders, politicians, businesspeople, and
bankers come to global problems with diverse values, experiences and knowl-
edge about how things work and what to do. But the image of experts bringing
prefabricated knowledge to bear on world problems captures only a part of the
role expertise plays in world making. The knowing, the doing, and the world
making are more entangled than that. Background ideas about the world—
often experienced as “facts” rather than “ideas”—shape the world before people
set to work on the problems they see with the knowledge they have.

World-making ideas cannot be downloaded wholesale from the cloud. They
arise through interaction and struggle. In one sense this is quite obvious. Peo-
ple bring to one struggle attitudes, values, and professional habits that have
been effective and persuasive before. Today’s tools reflect yesterday’s victories.
John Dewey described “logic” in a similar way.

Now I define logical theory as an account of the procedures followed in
reaching decisions . . . in those cases in which subsequent experience shows
that they were the best which could have been used under the conditions. . . .
It follows that logic is ultimately an empirical and concrete discipline. Men
first employ certain ways of investigating, and of collecting, recording and
using date in reaching conclusions, in making decisions; they draw infer-
ences and make their checks and tests in various ways. . . . But it is gradually
learned that some methods which are used work better than others.!
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Dewey uses the words “best” and “work better” in the context of problem
solving or reaching a conclusion. In the context of struggle, what “works” is
what persuades or successfully coerces an adversary to yield or relinquish gains.
Pictures of the world that are effective in this sense arise not only from past
battles that may be studied, but through ongoing struggles where opposing
world pictures frame alternate paths forward. In this sense, the world-making
power of expertise is relational: world pictures that comprehend and shape the
world and its problems are calibrated to the position people in struggle wish
to occupy. To see the world this way is to see me in this place, you over there,
and the path ahead down that road. As struggle proceeds, these become the
available worlds, debate between them a terrain for engagement.

In the next two chapters, I explore the specialized knowledge, professional
work and argumentative practices of professions involved in world making
and management. In this chapter, I offer an interpretation of commonsense
ideas about the world, its problems and the potential for governance that recur
among professionals I have encountered—lawyers, economists, businesspeople,
scholars and policy makers—who worry about and wish for better collective
management of global problems. To illuminate the way world pictures arise
in relation to one another, setting the stage for debates about how to proceed,
I develop an ideal-typical contrast between the background ideas and profes-
sional postures of people who imagine themselves as “insiders” and “outsiders”
to global rulership.

Ideas that become common sense are rarely formulated directly. Spelling
them out requires a kind of imaginative and empathetic reconstruction. Listen-
ing to people arguing or watching them engage the world, one must step back
to ask what they could be thinking or assuming about the world. What must
they be taking for granted to be engaged in this conversation? Nor is back-
ground consciousness a set of propositions in the form “the world is flat and
we shouldn’t try to sail around it.” It is more a pastiche of themes and orient-
ing frames that bring some things to light, place others in shadow, and suggest
a way forward. The elements are hard to separate: ideas about the world, the
global problems that call for solutions, the nature of governance and leader-
ship at the global level, and ideas about their own role.

Generating a common vision of a world to be governed is both a communi-
cative and performative work of the imagination and a technical institutional
project. Seeing a world, people build institutions that seem suited to it, design
tools to act within it, empower leaders to address the problems they think it
has. In doing so, they bring that world into being and make it visible. With

fvww.ebook3000.con)



http://www.ebook3000.org

World-Making Ideas o 91

those tools, from that institution, this world can be seen. This double-edged
activity is a kind of reasoning, a way at once of comprehending and shaping
the world. Technocrats, citizens, journalists, soldiers, bureaucrats, statesmen,
poets, and priests all participate, scripting roles for themselves in its future.
In world making, everyone is also tempted to fashion a stage on which they
would be players, and to do the work on the self that is necessary to become
players on the stage they see before them.

Forty years ago it was common to say that the most meaningful product of
the space race was a distant photo of planet earth. Environmentalists, world
federalists, pacifists, and cosmopolitan humanists of all kinds latched onto
the image as evidence of a deep truth: ours is one world, we are one human-
ity, planet earth is our only home. This idea was not yet hegemonic among
the world’s political, commercial, and cultural elites: the photo pushed things
along. Without a space program, perhaps without a Cold War, without Life
magazine, we might not have had those photos at that moment in that way,
and the idea may have arisen differently, at a different moment, or have seemed
less suggestive or compelling. To be effective, the image had to be singled out,
given meaning, and then settle into common sense. Resting there, it could
be called upon as grounds for doing one thing rather than another. The pho-
to’s currency arose from its allegorical power to make visible what some had
argued and others resisted. As the idea of worldliness it expressed sank into
the consciousness of elites, its power faded into cliché. Of course this is one
world . . . and so we must act.

Against the background of common sense, there remains plenty of room for
disagreement about just how to act: in the next chapters, I explore the develop-
ment of alternatives and modes of argument within a common framework
of expertise. In debates about what to do, people mobilize—and sometimes
contest—background images of the world that have settled into common
sense. Even where people differ only marginally about how to proceed, they
often accuse those with whom they disagree of ignoring what should be obvi-
ous. Seeking a slightly higher carbon price than you, it is tempting to claim
that your preference ignores the threat of global warming all together.

The consolidation of one picture rather than another distributes author-
ity, access, and legitimacy. As a result, the image that emerges from such de-
bates reflects a status of forces. The idea—associated with 1648—that relations
among states are secular represents a historic defeat for all those who yearn
for a more religious world. Likewise the idea that all one can hope for on the
global stage is “interfaith dialog” and reciprocal respect. When the space photo
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made “one world” a cliché, people pursuing more parochial projects were disad-
vantaged relative to cosmopolitans and environmentalists whose projects could
be hooked to the coattails of the one world idea. Some came to share the new
elite consciousness and continued their struggle by developing positions within
it. For many, this did not seem possible. Rather than simply people with a dif-
ferent view about what to do, they now stood “outside” a world picture shared
among the elite. They would need to come to terms with a world whose com-
mon sense they did not share. As people do this, they often develop a counter-
point set of propositions about the world, its problems, and the changes neces-
sary for things to get better. This opens the way for argument between those
who feel they are on the “inside” and those who experience themselves to be
outside, beneath or peripheral to the world as it is now ordered.

A classic, if also tragic, historical example of the distributive impact of one-
world ideas from my own field of international law is visible in the influential
teachings of Francisco Vitoria, a Spanish theologian and jurist of the early six-
teenth century. His writings were the space photo of his day, urging a concep-
tion of global humanity that included the newly discovered peoples of the new
world. They were also human, he reasoned, cultivating land and organizing
themselves in political communities, and were bound alongside Europeans by
universal natural law. They had obligations as well as rights, including the du-
ties of welcome and hospitality for friendly commerce and obligations to hear
the gospel. Where they violated these obligations or heard the gospel clearly but
failed to convert, the Spanish were empowered, as arms of the universal law,
to discipline and conquer them by force.? Facing this kind of universal world,
indigenous peoples needed a strategy, as they have throughout the ensuring cen-
turies. Their strategies have varied—war and rebellion, assimilation, working to
reform and adapt universal doctrines to their own ends. Their various strate-
gies were also projects of communal identity, placing them within, without, or
alongside global order and its common sense about the world as it is.?

The world-making activities of global elites are shrouded by self-evidence:
their commonsense world is the world. As they work alongside the World Eco-
nomic Forum in its commitment to “improve the state of the world,” today’s in-
siders take as given a world with common problems demanding that they rise to
the challenge of global management. They focus on who might do what. People
they can identify—whom they may even know—can pull these levers and act in
the general interest, if only they have the right information, the requisite politi-
cal will, the appropriate ethical orientation, or simply the right “incentives” and

the necessary institutional structures. Those who can see themselves ruling can
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focus on the machinery of rulership, the institutional practices and doctrines of
judgment and action. Their world can safely be assumed—until it may suddenly
not be. Better global governance is necessary to manage problems before they
present a challenge to the sustainability of the system itself.

On the receiving end, political, economic, or military coercion does not feel
like technical management. Nor does technical management always seem like
a public good. If you stand outside the project or promise of global governance,
your interests adverse to its success, you will see a different world. Problems are
not global or general, action in the public interest not what can be expected of
enlightened elites. There are winners and losers: powers to the former, prob-
lems to the latter. The insider picture of a new world to be wrought by techni-
cal management and managerial self-improvement will seem like apology for
the status quo and legitimation for their position in it. “Improving the state
of the world” may seem like empire in the making. From the outside, even
the problem of “sustainability” looks quite different. Poverty, environmental
damage, inequality, and so forth are, from this perspective, all too sustainable.
The problem is the system’s capacity to reproduce exclusion, immiseration, or
resource depletion.

I have imagined insiders and outsiders as ideal-typical positions or postures
toward the world-making projects of an age. The world pictures of insiders are
rarely fully settled into common sense: they still need the space photo as the
Spanish needed Vitoria. Nor are outsiders unable to assimilate or argue force-
fully in the insider language of problem solving. The opposition nevertheless
marks the boundaries and provides the terms within which debate and conflict
over more specific world-making projects occurs as experts arrange and rear-
range images drawn from this stock. Each picture of the world comes with an
allegorical vocabulary for identifying global problems and an orientation to
solutions. In struggle, these can be attached to particular projects in all kinds

of ways as people debate who should do what.

THE WILL TO WORLDLINESS: IMAGING AND RESISTING
A WORLD TO BE GOVERNED

There are certainly points of overlap. People for whom global governance is
an aspiration or present danger are among the most likely to see the world
as a whole. Many—perhaps most—people look out the window and see only
their neighborhood, their profession, their industry, their family. The animus

to see “the world” may lie in an ethical or social experience of cosmopolitan
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humanism—all men are brothers—or social exclusion—the world is against
us. The roots may also lie in fear. On the one side, urgent problems amenable
only to global solutions demand that we see the world whole. On the other,
our local difficulties have roots in a malevolent global order that must be re-
sisted wholesale.

The one world of universal humanism imagines the world’s people united
in consensus, shared values, one civilization: the opponent is the outsider. Rule
making, naming and shaming, or invading represent and enforce humanist
civilization against stray states or dictators who “shock the conscience of man-
kind” or violate “fundamental norms.” This is the vocabulary of humanitarian
assistance and the international human rights movement, of the “responsibility
to protect” and the international battle against terrorists, pirates, and traffick-
ers. When insiders say that the “international community” is taking action,
they are not thinking of the strange echo chamber of diplomats, journalists,
and civil society advocates that keeps that phrase aloft, nor of the leading pow-
ers who act under that umbrella. They are expressing their vision: a world
made whole through consensus taking institutional form to “protect civilians,”
denounce outsiders, or mount sanctions.

The outsider analog to this vision may be either a more horizontal picture
of two (unequal) worlds colliding—their civilization and ours—or a world uni-
fied by a diabolical logic and run by malevolent forces. These ideas reframe a
situation—in Syria, in Ukraine, in Irag—not as the world enforcing norms on an
outlier but as a clash of civilizations: Russia versus the West, Sunni versus Shiite,
secular modernity versus Islamic truth. The Syrian regime of President Assad
tried both strategies to counter efforts to define them as universal outsiders: pre-
senting themselves as allied with the world against Islamic terror and as caught
up in regional power dynamics between opposing alliances and interests. The
Occupy movement slogan “we are the 99 percent” also merged these ideas: there
are two worlds, theirs and ours—and the elites are the margin to our whole.

For many insiders, the “one world” idea arises as a defensive necessity rather
than an ethical object of desire. The opponent is a “problem” whose urgency
demands global action. Not every issue breaks through to this level. The dis-
tinction between truly global problems or crises and quotidian suffering is cru-
cial. Problems must be severe, local crises must threaten the peace, and ethical
violations must truly “shock the conscience.” But if you can get up there, the
way is clear for problem solving.

In this frame, it is ethically acceptable and only to be expected that people
remain affiliated with their tribe or nation. There need be no ethical consensus:
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ethical allegiances are matters of private commitment and local patriotic senti-
ment. But global problems demand that we rise above those affiliations and act
together in the common good. The technical and managerial professions find
this frame more congenial than war against the outsider. Problem solving is
their trade, while the articulation of virtue and the defense of civilization are
someone else’s brief. This picture comes with an implicit global architecture.
Down there, people live in households, cities, and nations, with various reli-
gious beliefs and political engagements. In their routine work, even managing
elites may well feel they float in a sea of uncertainty and risk, buffeted by one
thing after another. But when they raise their sights and look out at the world
whole, the air suddenly feels thinner, beliefs are fewer, and political differences
can be set aside as distractions from the work of collective problem solving. At
Davos, it is easy to feel everyone should rise up onto the international plane to
address the technical demands of global policy challenges.

This world picture also has—and is intended to have—distributive conse-
quences. Some problems get globalized and others do not. Some become tech-
nical while others remain stubbornly political. If your issue didn’t make the
cut, you will need to work harder to frame it as a pressing global challenge
and generate an elite consensus on its amenability to technical resolution. The
alternative is to resist the frame: ours is not a world of technical reason atop
a quagmire of political particulars but one of clashing political interests. This
is where the outsider voice can be heard. When the European Central Bank
demands austerity in the name of technical wisdom to promote growth in
recession, it is routinely opposed not only as bad economics—countercyclical
investment the better course—but also as the mouthpiece of Germany and
investor interests. When climate change pits technical response to a global
problem against the national political interests of those who would pay the
economic price, we can hear the clash of inside and outside perspectives. The
enormous attention given to island microstates reflects not only their real peril
but an effort by environmentalists to play on the boards of opposing interests

and one world at the same time.

IMAGINING A WORLD WITH PROBLEMS

The idea of a “global problem” is a complex work of imagination. It runs
counter to the human experience that bad things rarely happen to everyone.
Pandemics or severe weather happen here and there, sparing these and deci-

mating those. Some profit while others are wiped out and the costs of every
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solution will be unevenly distributed. To see diverse climatic changes as “cli-
mate change” or “global warming” even if your own weather is likely to be
rather stable through your lifetime requires an act of imagination, of solidar-
ity with future generations (at least of your own offspring), and of common
vulnerability, humanity, or destiny with many people you will never meet. It
is more common to hope that plagues, poor crops, and floods will happen
to other people. And people are usually quite adept at explaining why that
should be. Perhaps sickness falls harder on the unjust, the unprepared, or the
unlucky. Perhaps wealth, technological superiority, and superior adaptability
will be enough.

Although the list of problems people propose to see as “global” is rising—
global warming, cybersecurity, pandemics, terrorism, corruption, human traf
ficking, drugs, migration—not everything makes the list, in part because this is
a technical vocabulary of insiders. People see the “problems” their tools make
tractable and people with technical and managerial tools frame things as tech-
nical and managerial problems, at least when they wish to take responsibility
for their solution. The available public health tools enable us to see pandemics
as a “problem” rather than simply as a “tragedy” or “act of God.” For diplomats,
the challenges will look diplomatic; for outsiders, they may well simply seem
political. The identification of the problem and the selection of tools arise to-
gether. Is terrorism a global problem because it can be combatted with global
surveillance, international police collaboration, and the military, or do we use
those tools because it is a global problem? Both. And as terrorism becomes a
global problem, the tools to respond migrate from local policing to national
defense and global cooperation in surveillance, security, and financial control.

Insiders find it hard to frame widely shared troubles as global problems if
they are unlikely to respond to the specialized competences of public admin-
istrative functionaries, the bureaucratic competences and technical knowledge
of private enterprise, and the special professional expertise of global charities
and nongovernmental organizations. As a result, distinctions that mark the
boundaries of global governance—between public and private or local and
international—also limit the problems that get to be global. The prevalence of
false prophets and the spread of heresy are not global problems because they
are not what governance is for. Domestic violence kills many times more peo-
ple than terrorism and is far more broadly—and evenly—spread throughout
the world. But the tools that seem appropriate for response are local: criminal
law, social welfare, and a range of interventions in particular families. Loneli-

ness, love, dignity, sexual desire, and spiritual well-being remain personal, while
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economic development, health care, education, and employment are seen as
functions of national social, political, and economic arrangements. Even tech-
nical experts who address the suffering of human grief, anxiety, or cultural
disenchantment rarely find a role in global governance: religious communi-
ties, purveyors of diets and self-help materials, comedians, fitness and yoga spe-
cialists, pharmaceutical companies, and psychotherapists. Their tools are for
private use. We know that global policy choices and enforcement machinery
affect all these things: war disinhibits sexual desire, economic development
shatters families, transforms religions, and remakes gender dynamics. But it
is hard to imagine using these tools deliberately for such purposes let alone
developing a global program for their accomplishment.

Problems also seem global if they require a “global solution,” whatever the
tools to be deployed. This is not as obvious as it may seem. The idea that a
problem needs a “global solution” usually says more about the tools to be used
and the jurisdiction to be held responsible than about the nature of the prob-
lem itself. Many problems that are said to be global, like climate change, may
actually be addressed in a perfectly suitable fashion by quite local measures.
China could do a great deal on its own. A powerful technological innovation
might turn the tide. A local or national rule changing the economics of energy
production, a compact among leading private entities, or a side deal among
governments whose nations account for the lion’s share of the problem may
all be far more effective than solutions hammered out globally. When people
say that something demands a global solution, it is likely they are saying some-
thing about who should do what. The United Nations says this when it wants
to convene a conference. National governments say this when they want the
United Nations to convene a conference—and do not want to act themselves.

A problem may also seem global because “it” is understood to be happen-
ing to all mankind at once. To see multiple events as part of a larger common
problem is a matter of interpretation and perspective, both often provided and
managed by experts from the hard and social sciences. To argue that my pov-
erty and your wealth are part of a common global problem requires a story.
So does the claim that this storm, that flood, and this drought are effects of
the same cause and might all be addressed by switching from coal to nuclear
power. For more than forty years, “earth day” celebrations have promoted the
idea that any damage to “the earth” affects us all, like an invasion from Mars.
Science has been mobilized to show that diverse and dispersed activities gener-
ate “pollution” of “the environment.” Experts add to the stock of available global
problems by linking diverse phenomena under a common rubric, providing a
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kind of technical footnote for debates about what to do about “terrorism,”
“corruption,” or “underdevelopment.” For people with projects, transforming
parochial interests into global problem solving requires translation. Hegemons
and small Scandinavian nations, philanthropies and corporations, religious or-
ders and professional guilds need to learn the languages of common interest
and technical management. International law is one such language that has
infiltrated the vocabulary of statesmen, soldiers, and civil society by promising
to enable a conversation on the international plane of universal interests.

If history is any guide, common problems rarely give rise to common solu-
tions. Even where people see the common threat, they may not be motivated
to link arms in response. After an invasion from Mars, there would be all
manner of strategies to be pursued. Some might become better off through
collaboration, others by prolonging a futile resistance, still others by ignoring
the whole thing. Those who think their professional expertise, position, and
prerogatives are somehow linked to planetary defense will be more inclined
to see a global problem ripe for solution. The “common problem” is less es-
cape from conflict than tool of struggle and argument in debate about who
should do what.

A WORLD OF GLOBAL PROBLEMS AS POLITICAL STRATEGY

Identifying a global problem is rulership: it distributes authority and legiti-
macy among actors and sets priorities for action, distinguishing what must
be accepted from what must be addressed. Like any powerful framing device,
naming “global problems” will be used strategically as hegemons justify inter-
ventions, advocacy groups raise funds, international institutions enlarge their
mandates, and local rulers shrug off responsibility. Once a global problem has
been identified, people will frame diverse concerns in these terms: suddenly
everyone’s political enemy or criminal gang is a “terrorist” to be engaged by
the larger world. The outcome for particular interests, however, is hard to
predict. Problems you care about may garner resources—or loose political fo-
cus—if they are reframed as global. The identification of a common problem
may make the interests of those who will be affected first or most egregiously
synonymous with the general interest. But there may also be a global strategic
reason for them to be sacrificed. In the early months of the Ebola epidemic
we saw a range of possibilities: did the global nature of the threat suggest the
world redouble its engagement with the most affected African communities or
that they be isolated to protect the larger world?
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The language of “global problems” may also express a tacit agreement
among people who wish someone else would do something about it. Poverty is
a good example. It is very difficult for most people to experience the poverty of
others as something that is also happening to them in the way they experience
a faraway oil spill as degrading a shared environment. It would take a complex
scientific, technical, religious, or political story to experience their poverty and
our economic security as part of the same “problem.” Yet poverty may arouse
our empathy. To say that poverty is a global problem underlines the impor-
tance of doing something about it and the strength of our empathy. It also
assigns it to others—perhaps even to institutions with no reasonable prospect
of effectively responding.

Despite the distributive impact of global problem identification, insiders
often feel that associating institutional mandates with global problems is a
rough substitute for democratic government. If global elites stick to truly global
problems, there is no need for a representative body to triage and aggregate
interests. Their work is in everyone’s interest. If solving these problems will im-
prove the state of the world, it seems churlish to raise distributive issues. Even a
plastic bottle manufacturer has an interest in reducing the plastic waste in the
world’s oceans. It is not surprising that global elites and those who pay the costs
of their initiatives find themselves speaking different languages: of problem
solving and global welfare, on the one hand, and of distribution and struggle
on the other. Who will occupy which role in their shared language of engage-
ment is often unclear. Just as the world’s indigenous peoples have flirted both
sincerely and strategically with assimilation to the inside spaces where the world
is governed, so the world’s elites—whether Vladimir Putin or George Bush—are

able to understand and inhabit the posture of outsider to global common sense.

GLOBAL MANAGEMENT BY PREFIGURATION

Among the global policy class, it is understood that global problems are rarely
“solved.” At best they can be managed. Better global governance is at once a
practical and an aspirational project: you can work toward it using the tools at
hand, although you realize it may not easily or soon be achieved. The result is a
tension in global governance projects between ideal—even utopian—images of
governance to come and the practical need to root global public policy realisti-
cally in the world as it is.

One common way to manage this tension is to picture today’s governance
projects as prefigurative: to see in the interactions of independent states the
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outlines of a collaborative community or in the uncoordinated action of cor-
porate officials and bureaucrats a kind of global administration. International
lawyers see the outlines of what may one day be a fully functioning interna-
tional criminal law in sporadic contemporary efforts to prosecute individuals
for war crimes in national courts. To prosecute someone is to align oneself
with a future criminal order. Adoption of this UN Protocol, the establishment
of this intergovernmental actor, or the empowerment of this NGO, however
partial, set precedents for further reform. Meanwhile, if people can be coaxed
into settings where problems can be discussed, at some unspoken time in the
future, a solution will present itself. An interminable peace process may not
bring a final resolution, may be understood by all sides as the continuation of
war by other means, and yet an open-ended process of problem management
can also be seen as governance.

Strengthened habits of problem management may contribute more to the
world than solving any particular problem. In this way, prefiguring may be
more important than performing. When partial efforts are seen as down pay-
ments on a better future, defects in current practice seem tolerable. Today’s
minor players can be valorized for the role foreseen for them in later acts.
Actors or interests that do not prefigure can be overlooked or stigmatized. To
see a better world prefigured makes it easy to talk about what everyone might
favor in the long term without mentioning whom that will actually favor be-
tween now and then.

Getting to that future requires people who can see beyond parochial in-
terests and speak the language of technical problem solving. Just as lawyers
see themselves as agents of a legal order, others must come to understand
their work in government, as corporate leaders or citizen advocates, as the
technical and managerial work of building and exemplifying a future order.
Today’s politicians, with their parochial ties to polity, are distinctly unsuitable
for this role unless they come from a very small country and can reimagine
themselves as citizens of the world. Corporate managers, international civil
servants, technocrats, and academic policy types are closer to the mark. Just
talking about oneself this way is prefigurative: thinking it, saying it, acting
like it, can also make it so. It also feels good to imagine yourself as a global
technocrat. You are no longer down there where problems arise but up here,
part of the solution, a participant in the commanding heights. Before you
came to Davos, you were just a corporate CEO, but now you see that you are
part of a network and process of global leadership. Actually, anyone with an

opinion and access to media can become a participant in “the international
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community,” part of the “civil society,” and an arbiter of “legitimacy” on the
global stage: indigenous peoples, opponents of the death penalty, proponents
of open-source software, and many more. It can be thrilling to find a voice

and a lever to move a future world.

SOVEREIGNTY AS PREFIGURATION

Meanwhile, something will have to be done with the “state system” and “sov-
ereignty.” It is possible that perfecting and completing the nation-state system
may itself be prefigurative. The state system began, so the story goes, as a global
governance solution to empire, religious and ideological conflict. Perhaps we
can see in sovereign and equal states the foundation for a normative and in-
stitutional order to secure the peace, manage the process of peaceful change,
and address common issues of welfare requiring cooperation. All we need is
wise leadership and vigilance against backsliding. At the same time, we might
also look through the state, recognizing that real power today rests with smaller
and more mobile players, within the state, among states or networked around
states. Corporate leaders and global philanthropists, national courts and city
managers are the harbingers of a future international community. To prefig-
ure, professionals in both states and nonstates will need to align their agendas
with the technical requirements of global problem solving.

Neither prefigurative tradition is particularly robust as either description or
prediction. Each requires one to overlook a great deal. To see “states” as for-
mally equivalent or analogically parallel territorial powers is to ignore a great
many anomalies. Some states are complex bureaucracies while others are a few
families. Nothing like parity or equality characterizes interstate bargaining and
rarely do governments effectively aggregate interests or exercise anything like
exclusive authority within their territory. The instruments of government have
often been captured or displaced as power has leached upward to transnational
and private technical bodies or downward to local and regional entities lacking
the capacity to transform their priorities into effective policy. To conjure an
international policy process of decentralized adjudication, administration, leg-
islation, or ethical judgment from the dispersed interactions of nonstate actors
is no less an act of imagination. The interesting point is that neither strategy
needs to be compelling so long as they provide a suitable array of images and
arguments to sustain a robust discussion about what to do that focuses on the
benevolent work today’s disappointing institutions will perform in the future.

As images, they work.
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Part of what makes both strategies plausible is their familiarity. If you can
imagine states as a solution to the inequalities of empire and conflicts of reli-
gion or ideology, you are more than halfway to imagining the world governed.
After a century of efforts to transcend sovereignty, people who dream about
global governance imagine something very like sovereignty: a general being
hovering over the society, oriented to problem solving in the general interest,
responsible for the management of the whole. What people know as sover-
eignty shapes what they imagine as governance. For example, the governance
they envision operates at one remove from economics. The world economy is
somewhere out there to be managed or regulated. Private actors make only
cameo appearances as participants in disaggregated public governance func-
tions. Their routine decisions and the legal or commercial relationships they
establish—from credit-default swaps to currency markets—are external to gov-
ernance. Corporate “governance” connotes the arrangements through which
shareholders and managers share authority for a corporation’s economic activi-
ties rather than a constitutional arrangement of politically responsible actors.
When investors misjudge the risk of lending to this or that government and
withdraw funding or raise interest rates, they are not governing. The gover-
nance challenge is to address the global problems that result, perhaps by disci-
plining the government that has lost investor favor or bailing out those inves-
tors until they are again willing to loan funds.

Nor does global problem solving know itself as culture. Nations have cul-
ture, along with localities, civilizations, ethnic groups, or religions. To work
prefiguratively is to step outside your culture to become a citizen of the world,
tethered only to a shared technical and professional knowledge. The civil ser-
vice of the European Commission is proud of the technical competence of
its specialized staff, their multilingual capacities, rate of transnational inter-
marriage, and double citizenship. Somehow these go naturally together: the
EU Commission has skimmed the cream, detaching people from national
political or cultural affinities to distill a kind of pure “European” technical
competence.

The promise of a benevolent sovereign power permits people to look past
their contemporary struggles with the exhilarating feeling that today’s tawdry
compromises will all add up to wise rulership if we just keep at it in the right
spirit. Within the world’s institutional, corporate, financial, diplomatic, and
government elites people can imagine themselves, their networks, and their
colleagues functioning as this kind of general sovereign being. When you are
at places like Davos, it is hard not to share the dream. There are all these
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global problems and everyone else is preoccupied with parochial things. Some-

one should somehow provide governance at the global level—why not us?

FROM THE OUTSIDE: GLOBAL GOVERNANCE
AS THE MYSTERIOUS STATUS OF FORCES

People who do not imagine themselves as prefigurative global rulers speak
about global political and economic life in a different idiom. Rather than

»

“global governance,” they might speak of “the world system,” “the new world

» «

order,” “empire,” or “global capitalism.” The economic, political, and cultural
arrangements they see have a structure, empowering some and disempower-
ing others. Someone else sets economic forces in motion, transforms our cul-
ture, and makes political decisions affecting our lives. Global governance is
not about elaborating or prefiguring an ideal: we are already governed. The
motive for understanding governance is to change it. The intellectual project is
diagnosis: how are we ruled, how is hierarchy reproduced, who benefits? The
usefulness of ideas about power and government lies in their ability to help us
know it when we see it. Political theory may be instructive to the extent the
world is governed in its name or navigates by its light.

Where insiders talk to one another about where to begin, what is realistic or
what goes too far, on the outside people tilt at global windmills from different
directions and decry different things. They seek less to persuade one another
than to mobilize those who share their interests to identify a common enemy.
Their stories about how things go wrong draw on shared intellectual traditions
and return to the same imponderables: Is the world order a system or some-
thing much more ad hoc? Is there one global order—or many? Who are the
most important actors? States and corporations, or more aggregate forces: labor
and capital, East and West, or center and periphery?

If the central drama for insiders is the relentless effort to transform inter-
ests that are parochial into governance that could be more universal, from the
outside the central drama is a struggle among people and groups, a matter of
power more than governance, of winners and losers more than common inter-
ests or shared problems. The imaginary architecture is one of top and bottom,
center and periphery, rich and poor. As a result, the outsider leans toward rup-
ture and a society remade rather than prefigurative reform. Where the global
governance tradition aims to re-present the world as governable, outsider tra-
ditions aim to represent absent or subordinated interests against those who

govern. People speaking in this style are not aggregating the general will: their
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perspective is more partial, interested. Where insiders imagine themselves as
agents of the general interest, outsiders find it easier to imagine themselves in
a fantasy relationship with others whose interests and viewpoints are not now
ascendant. Outsider analysis is less concerned with sovereignty and less drawn
to the fantasy of a capability above society, aggregating the general will and
attending to the general interest. There is no benign power above the struggle
of interests and the injustices of current arrangements are more salient than its
capacity for management. At the center of analysis is an identification of power
and structure—the structure of hierarchy, the power to dominate, distribute,
and decide. Rulership—or sovereignty—is the reproduction of hierarchy: war
is continuous with technical management and governance is the routinization
of success. Patterns of domination, inequalities, and hierarchies are all marks
by which the structure of power can be known.

To insiders, outsiders can sound like everyone else with an ax to grind.
Drawing attention to hardship and hierarchy seems obtusely inattentive to the
practical demands of the situation, more conducive to the nursing of grudges
than the solution of problems. For much of the last century, this outsider style
has been stigmatized for its association with disruptive or sectarian political
movements—from communism, ethno-nationalism, and third-worldism to re-
ligious fundamentalism. In the United States, the outsider analytic tradition is
most visible in media portrayals of nativists, localists, xenophobes, and people
who worry that the United Nations is about to send in the black helicopters.

But, of course, sometimes and in some places, the United Nations—or the
United States or the “international community”—does send in helicopters, and
it is not always clear they are there to help. In fact, it is difficult to travel out-
side the commanding heights of the global economy or intergovernmental sys-
tem—or beyond the leading European and North American nations—without
finding some version of this outsider sensibility. For all it has been stigmatized,
the outsider framework is also familiar. One encounters it also among people
who are part of the “elites” of their own societies—among people one would
have thought it easy to assimilate to the project of “rebooting” our global ar-
chitecture from the inside. You can hear it in the sensibility of young interna-
tional lawyers from Eastern and Central Europe encountering their genera-
tional cohort in Germany, France, or the Netherlands. At home, they may be
cosmopolitans dreaming of global governance, but when they get to Brussels
or Paris or London, they often feel the pull of outsider modes of analysis. The
same can often be said for international lawyers in Paris or London whose ra-
cial, ethnic, or religious backgrounds place them off-center in their homeland.
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Although the difference is easy to personify—the CEO at Davos, the local
politician in Iran, the militia leader, and the human rights advocate—it would
be more accurate to say that many, even most, people who think about global
power dynamics and governance shift gears from a relatively complacent “in-
sider” aspiration for global governance to a more critical “external” assessment
of the structure of global power and influence. Many experience professional
work somewhere on a continuum between Davos or Geneva, on the one hand,
and Idaho or North Waziristan, on the other. There is something to both sides:
global governance can be a hopeful project of establishment reform, just as
it can legitimate the privileges of the few in the language of general interest.
As people pursue various projects, the relationship between these perspectives
remains something of an open switch, the differences a matter of degree. Cor-
porate managers learn both to focus on their duty to shareholders and to rise
up to the challenges of global citizenship. Aspiring to participate in global
governance as a practical aspiration is also a role one can learn and perform,
like the experience of being on the outside, speaking truth to management.
The language of engagement draws on both ideal-typical positions and visions
of the world depicted in table 3.1.

Expressing yourself in the language of one or the other vision also positions
you as an insider or outsider. It is easy to see those more troubled about a partic-
ular global governance initiative than oneself as outsiders and those more hope-
ful about global problem solving as part of the establishment. The insiders seem
complacent, the outsiders impractical. These are positions on a continuum.
Small disagreements about particular programs or the promise of particular
reforms can mark the difference between those who are “part of the solution”
and those who are “part of the problem.” In struggles about what to do, large
pictures of the world and its future arise as alternatives, their invocation cali-
brated strategically. If you favor that, you must be one of those Davos elite who
are running the world into the ground—if you cared about justice, you would
join me in the fight. Or: when you ask me to do that, you reveal yourself to be
one more parochial complainer who fails to understand what makes the world
go around and where it is heading. Don’t you want to solve global problems and
improve the state of the world? Why won’t you prefigure with me?

People everywhere struggle to reconcile these divergent sensibilities when
they think about issues like climate change, poverty, or national development.
The choice of perspective can cause anxiety: ought one to pitch in and try
to make things better or listen to doubts that the system could ever be sat-
isfactorily reformed to save the earth or share the wealth? People sometimes
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Table 3.1. Two Postures of Engagement

Insider vocabulary

Outsider vocabulary

Global governance as aspiration/hope/
solution

Global governance as reality/problem/
threat

Prefiguration: current practices
anticipate future solutions

Power struggle: current practices
confirm past victory

Central drama: universal against the
particular and law against politics

Central drama: a struggle of interests,
the power of the few transformed
into the law of the many opposed by
resistance

Architecture: a plane of global problem
solving above a world of parochial
differences

Architecture: a horizontal opposition of
interests, a hierarchy of winners and
losers

Global problems and common values

Distribution and difference

Global governance: technical
management in the general interest/the
implementation of shared values

Global governance: a power practice of
the powerful

Fantasy identification: commanding
heights

Fantasy identification: peripheries/the
dispossessed

Proposed mode of action: regulation/
dispute resolution/problem solving

Proposed mode of action: conflict/
power and resistance

Work on the self: rise up to think
globally as an agent of the general
interest

Work on the self: wake up to think
globally as an agent of the periphery

Objective: reform

Objective: rupture

Sovereignty is central: global
governance prefigured in the state
system, completed as the emergence of
an enlightened global management
capability; meanwhile, parochial
political sovereignty a continuing threat

Sovereignty just another form of power,
another fantasy of an end to struggle;
meanwhile, foreign or international
authority as problem/local-national
sovereignty as solution

Global governance outside, above, or
after politics/economics/culture

Global governance as the dominant
political, economic, and cultural order

associate these perspectives with different bureaucratic settings. Young profes-

sionals often wrestle with alternate career paths by framing them as a symbolic

choice between working as an insider or an outsider: to work with an inter-

national institution as opposed to an NGO, with a global NGO as opposed

to a local community organization, with one’s home government rather than

civil society. In the academic world, differences between disciplines or between
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the “mainstream” and “heterogeneous” traditions within a discipline are often
marked in these terms. Where international law seems the insider work of
improving global governance, political science may carry the impulse to resist.
Where economics can seem the handmaiden of global economic management,
“international political economy” provides a home for those analyzing the
dark sides, distributional consequences and inequalities of the world economic
system. Where one field privileges the voice of modest pragmatism, belief in a
diabolical “world system” takes hold in another. Disciplines with self-confident
analytic models and technical tools often find it easier to speak as insiders to
global problem solving while those focused on the messy world of facts gravi-
tate more naturally to an outsider voice. It is common today to associate endo-
geneity with outsiderness and insider status with more robust, if less capacious,
analytic models.

Over time, these disciplinary and institutional contrasts are more fluid. What
remains constant is the tendency to develop opposed sensibilities marked on the
one side by prefigurative stories about the potential for global problem solving
and on the other by stories about the power dynamics of a world in struggle.
Global governance begins with the claim that this or that ongoing practice is,
or could be, the operation of a global public hand. Resistance begins by the
identification of interests in conflict and the interpretation of problem solving
as power. The most effective players are strategic, flexible in their use of the
available vernacular, finding ways to cross lines and embrace arguments from

the other side to characterize projects with which they do not agree.



CHAPTER 4

EXPERTISE: THE MACHINERY
OF GLOBAL REASON

Expertise is special knowledge made real as authority in struggle. My starting
point for exploring expertise is the work experts do rather than the special-
ized knowledge they bring to bear. Expertise is less a form of knowledge
deployed by specialized actors than a form of knowledge work undertaken
by all kinds of people in their relationship with others. Expert work posi-
tions the people who do it between what is known and what must happen.
The work is interpretive, translating the known into action and knitting the
exercise of power back into the fabric of fact. One characteristic of this work
is disagreement. Experts struggle with one another using tools of interpreta-
tion, articulation, and persuasion that are, when effective, at once words and
authority.

The role of specialized knowledge i1 government has been explored for cen-
turies in theology and political thought and has been a central preoccupation
of sociology at least since Max Weber. Already in the sixteenth century, in-
ternational lawyers were advising rulers to take advice to determine whether
war was just.! Although Machiavelli had little advice for the prince on the
role of advisors, his thoughts on the qualities to seek in a minister provide
an early definition of expertise by role rather than knowledge. A prince must
seeck out men who place the interests of the prince above their own in all
things, who must “never think of himself, but always of the prince, and he
must never think of anything but what concerns the prince.” At issue is less
the knowledge or wisdom of those who serve the prince than their posture of
alliance and loyalty. The rise of self-confident technocratic management in the
past century generated both optimism and worry about the role of experts in

government.® Ever since, people have sought ways to harness their distinctive
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knowledge for rulership while limiting their authority and humbling them
before the popular will to ensure their accountability.*

One hears two different stories about global affairs: it is a place of unre-
strained politics, a war of all against all, and it is a space of technocratic rule
unrestrained by politics. Expertise either predominates or is invisible. I aim to
bring these stories together. The diplomatic history and international politics
story of leaders expressing national interests, paradigmatically through force of
arms, captures the centrality of struggle and coercion in global life. Yet it un-
derestimates the ways in which the choices and beliefs of statesmen are shaped
by background players—other than the occasional Svengali—and the every-
day vocabularies they use to articulate the national interest, even in war. This
underscores the importance of interest in driving the projects people pursue,
but underestimates the complex interpretive process through which national
“interests” are formulated and brought to bear as things like geography and
ideology are taken up as drivers of national interest. After all, diplomacy is as
much the paradigm for war as the reverse and the use of force has also become
a matter of communication and persuasion. The technocracy story identifies
the significance of professionals and specialized modes of communication in
global affairs, but underestimates the brutality of struggle within and through
expert work while exaggerating the difference between technical and political
modes of engagement.

The role of knowledge in global power is particularly easy to see because
it so often arrives as an assertion, an argument, a program of action, or a call
to resistance. Although authority always comes into being as an assertion, in
other contexts that can be forgotten. Other than in moments of revolutionary
turmoil, people forget that the sovereign is just a person whom everyone says is
king. The institutionalization of public power makes authority seem “real” just
as it makes the distinction between “public” and “private” or “legislature” and
“executive” seem natural, however much institutional fine-tuning may be nec-
essary to get the boundary right. At the global level, the saying and performing
are often right on the surface. Global governance must be claimed, through
an assertion that this or that military deployment or human rights denuncia-
tion is the act of the global public hand: the “international community” in ac-
tion. The rhetorical dimension of global power is equally significant for those
who would resist. Identifying the global hand in local unpleasantness is also
an assertion and an allegation of responsibility. Whether one aspires to bring
global governance into being or fears its power, one must name it, assert it,

and identify it, propose it as something to build or destroy. In a sense, “global
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governance” is simply the sum of what those who wish to manage and to resist
globally have jointly drawn to our attention as governance.

This is on display in moments of crisis, when people who style themselves
as participants in the “international community” discuss what to do about
Muammar Gaddafi or Syrian chemical weapons or Burmese democracy. The
situation needs to be framed—as a crisis, a conflict between the world and
outlier rascals, a manageable problem, a precedent, a challenge to the cred-
ibility and ethics of the community. Military intervention, should it occur, is
at once confirmation and consequence of the frame. Although we might come
to see the situation as driven by power politics, geostrategic interests, regional
rivalries, or historic grievance, these also need to be articulated. They are also
made real—or not—through practices that confirm the analytics. Such modes
of interpretation and methods of engagement are developed, deployed, and
defended in specialized terms. Those terms are often rooted in law, but may as
well be rooted in political theory, political science, history, religion, morality,
national identity, and much more. In each case, they will have been honed by
specialists before and as they are used.

Although less visible, expert practices of knowledge and power are more sig-
nificant in routine situations. The structures of global political economy, the
channels for diplomatic struggle, and the tools for the allocation, consolida-
tion, and contestation of economic privilege require interpretation and fram-
ing as much as implementation or enforcement. Vernaculars developed by
specialists—again often lawyers—are crucial here as well. We know, for ex-
ample, that if everyone thinks the stability of the euro is at stake—well, the
stability of the euro s at stake. But this is equally true of arrangements everyone
thinks are stable: so it was, for example, with slavery or empire. And so it is for a
territorial politics and a global economy in the form I explored in chapter 1. In
this sense, the constitution of a world is ongoing: a technical and institutional

practice as well as a communicative and performative work of the imagination.

EXPERT WORK: THE BACKGROUND BETWEEN FOREGROUND AND CONTEXT

I associate the term “expertise” with a type of intellectual and practical work
that links analysis of the context for a decision with people and places marked
out as the locus for decision. I call this activity and the style, posture, and role
associated with it “background practice” or “background work.” Specialized
professionals do this when they explain to laypeople and leaders what is going

on in a crisis, interpret public opinion, outline the options for action, and
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Foreground:
Decider: Leader / Citizenry

Background Practice:

Interpretation Experts and Expertise

Interpretation

Context:
History / Interest / Precedent

Figure 4.1 Expertise as Background Practice

explain what history and precedent require. After the people or the leaders
have taken a decision, background work moves in the other direction, inter-
preting and implementing, giving effect to the general or sovereign will.

Background work linking context and decision is undertaken by all kinds
of people, although people often draw upon more or less vulgate versions of
ideas developed by specialists. The expertise and professional practices of spe-
cialists warrant attention not because they exercise disproportionate influence
over princes and popular opinion as a kind of Rasputin/Riefenstahl monster,
but because their interpretive background work is so characteristic of global
struggles, whether undertaken by experts, princes, or populations. When peo-
ple work in the “background,” they situate themselves between two kinds of
imaginary space that I term the “foreground” and the “context.”

If foreground deciders seem empowered to decide in the context of forces
and facts that have no agency, the experience of experts working in the back-
ground is different. They are people with projects, projects of affiliation and
disaffiliation, commitment and aversion, and with wills to power and to sub-
mission, just like the foreground folks. Yet their practice is oriented to replace
the experience of agency with something like the felt necessity of deference
to contextual forces and facts and the experience that someone else will act.
Background experts stand between the objective observation of facts and the
subjective exercise of discretion. They advise and interpret by inhabiting modes
of knowledge and communication through which they can pursue projects
with some plausible deniability of agency.

Experts know in a general sense that they are not simply channeling the
necessities of context. They approach one another’s assessments and arguments

with suspicion that interest or ideology might have gotten into the clean room.’
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But they also know that they are adding something—professional judgment—
where contextual forces may have supported a range of interpretations. Their
agency in doing so is deniable so long as what they add is plausible given the
conventions of their expertise and the practices of their profession. This is only
possible, in turn, if there is a community and a discursive field that disciplines
the plausibility of their interventions. The community and field need not be
a recognized profession or academic discipline, but the work of specialized
professionals like lawyers or economists provides examples of how this kind of
plausibility is created, sustained, or undermined.

The context for decision consists in the facts and forces that are understood
to impinge on a decision or that need to be taken into account. In chapter 1,
I distinguished matters of technical or more general debate from the shared
commonsense images and outcomes of earlier technical struggle that were
taken as fact and not available for contestation. The first is background, the
second context. But it is background work that draws the line between them.
To raise issues up for debate is to bring them into the background. Context
would include the “drivers” that decision makers are said to ignore at their
peril: technological, historical, social, economic, or political “realities.” People
speak about “national interest” this way: as a fact about the nation determined
by its geographical position, history, economic structure, cultural identity, or
objective place in the world. Trade economists often speak about a nation’s
comparative advantage or factor endowment in these terms. People sometimes
speak about the “productivity” of factors and the “competitiveness” of outputs
as facts to be taken into account rather than reflections of decisions that could
be reconsidered. Context provides the constraint within which allocations
may be more or less efficient, business more or less profitable, nations more
or less productive. This is what social scientists speak of as “structure™ the
arrangements that shape and constrain the decisions of agents. Here we find
the impersonal forces of the material world and the social system as well as
the immutable beliefs of ideology or religion. The context is not a black box
of subjective preference, nor the brute force of objective necessity. It is the
settled outcome of background work. Interests and facts relevant for decision
are socially constructed. The place where that happens—and could happen
differently—is the “background.”

In the foreground are people identified as actors making decisions that affect
the distribution of power, wealth, and status in the world. This is the space of
world leaders, particularly at moments of crisis: perhaps Kennedy and Khrush-
chev in 1962 provide the model. This is how George Bush presented himself
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when he claimed to be “the decider.” These, in social scientific terms, are the
“agents.” Political leaders, statesmen, sovereigns, and the institutions of public
law are all overrepresented here. This is how people sometimes view the com-
manding heights of finance and interpret what goes on at places like Davos.
The defining characteristic of the foreground is the attribution of discretion and
decision-making power: these people could take one road or another and decide
which way to go on the basis of their interests, preferences, or political views.

Attributing this kind of power to decision makers misses the process by
which constraints are made real to them and overestimates their own experi-
ence of discretion. Although government ministers and the heads of admin-
istrative agencies spend all day making decisions, briefed by staff, lobbied by
constituents, urged on by allies, opposed by a wide variety of forces, such peo-
ple are constrained and experience themselves as constrained by their institu-
tions, their legal obligations, their political beliefs, their access to information,
their assessment of colleagues, rivals, and opponents, and their own sense of
role. To identify and understand those constraints, those drivers, and those
interests, they must engage in background work.

Early in my career, I spent some time in the cabinet of a commissioner of
the European Union, the rough equivalent of a national minister or, in the
American system, a cabinet secretary. The one thing my commissioner rarely
seemed to have was the feeling of “freedom to decide.” Or rather, he experi-
enced this only fleetingly and often in moments of clarity about what his prior
political commitments or the strategic situation demanded that he decide. More
often, the situation was muddy, decision a matter of small steps and trial bal-
loons. The essence of political decision is confusion and constraint, even in the
White House in October 1962.

Being “the decider” is not only an experience, if a rare one. More often it is
an assertion or attribution made in a retrospective interpretation. The presi-
dent claims to be the decider as an assertion of authority and responsibility,
just as holding the president responsible begins with an allegation that he de-
cided. To identify someone as responsible—like the identification of a force as
contextual—is a claim. The claim comes to seem true when the background
work of those who made it fades into the background. People speak about the
“forces of globalization” or the “needs of the market” or “global warming” as
if they were facts demanding responses rather than interpretations rooted in
human decision. They speak about Davos or the CIA running the world as an
accusation. If they come to be held accountable, the work of attribution will
be completed and can disappear. A focus on decisions obscures the knowledge
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work of those who attribute decision-making responsibility. Once taken, de-
cisions are available for reinterpretation, review, reversal, or simple erosion
as they are implemented and remembered, and the work of the background
recommences.

The continuing presence of expert calculation, assessment, and interpreta-
tion in high politics is often overlooked because the vocabularies associated
with high politics can seem markedly different from those more customarily
associated with background advising. Leaders speak the language of politics, of
with us and against us, of clashing civilizations, ideologies, and interests: the
West versus the Rest, left-center-right, labor versus capital, South versus North,
industry versus agriculture, the United States versus Europe, Sunni versus
Shiite, secular versus religious, liberal versus conservative. We expect leaders to
speak this way and routinely attribute agency and discretion to people who do.
Experts who work in background spaces typically refrain from the language
of interests or ideologies. They speak professional vernaculars of best practice,
analytic rigor, empirical necessity, good sense, and consensus values. They may
speak about the national interest and what it requires, but to decide on the
national interest or to act in its name is above their pay grade.

The distinction, however, is rarely sharp. Whether making war or pursu-
ing economic development, politicians also speak in languages of technical
expertise. The media have become adept at educating their audience about the
nuances of what had been technical disputes. Perhaps the most significant ex-
ample was the strategic studies profession’s work transforming their computer
models of prisoners in reiterated dilemmas into massive defense funding—in
Moscow no less than Washington. Experts are also required to develop and
apply the language of politics and ideology. This is where spin doctors and
media consultants and all the intellectuals who write op-eds come in: working
out what it means to be “liberal” or “Islamic” or “European.”

The difference between foreground and background is itself a product of
fluid expert analysis. One way to think about it would be to say that the back-
ground is the space where people argue about and make real the claim that
something or someone is foreground or context. Foreground political decision
can often be reframed as a question of technical management, a mopping-up
operation for a decision taken elsewhere, just as the technical debates of experts
can often readily be assimilated to the left-center-right structures of public po-
litical discussion. People in the governing professions deploy the distinction
strategically as they locate responsibility for decisions with which they agree or
disagree. It is striking how often people in government locate the moment of
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political decision elsewhere—yesterday, in the Council, in the Oval Office, in
Congress, in precedent, by the member states, at our last meeting—or deny the
possibility of decision: the context determined the outcome, the bean counters
just wouldn’t go for it.

In national systems, this potential is dampened by the convention to
treat particular institutions or role occupants as avatars of the political—
the president, the king, parliament—and others as the space of expertise—
administration, adjudication, the academy. At the global level, rulership is far
less the monopoly of identifiable institutions. The colonization of foreground
institutions by background vernaculars and the strategy of attributing respon-
sibility elsewhere are far more pronounced. State power is everywhere spoken
and exercised in the vocabulary of international relations, political science, in-
ternational law, military science. Wars and the machinery of war are ordered,
purchased, launched, and pursued in professional vocabularies, whether the
computer-modeled rationality of nuclear deterrence, the justificatory language
of humanitarian intervention, self-defense, and rights enforcement, or the
gaming vernacular of dispute resolution and grand strategy. International eco-
nomic life is organized in the vocabulary of professions committed to growth
and development. Markets are structured to reflect professional notions of
“best practice,” and defended in the professional language of efficiency. Like-
wise, when state power takes the form of public or private law, it is conceived
and exercised in the vocabulary of law and lawyers.

The background work linking context to decision is a commonplace way to
imagine deciding what to do. I have needs and desires I would like to realize.
There are limits, pressures, and constituencies I must heed. As I contemplate
what to do, argue with myself about the direction to take, I consult my de-
sires, assess my needs, and evaluate the forces arrayed around me before ad-
vising myself on a course of action. I also want to look ahead to evaluate the
likely impact my decision will have and how it will be interpreted. People have
something like this in mind when they say they want to “think it through.”
Interpreting this from the outside, it is easy to focus on the needs, desires,
and impinging forces—and on the decision. By attending to the “background
practices,” my intention is to focus rather on the ways people individually and
collectively “think things through.” Background work lies behind the large-
scale decisions of businesspeople and investors allocating and conditioning the
use of vast resources, made in the vocabularies of economists, accountants,
and policy analysts seeking to maximize return or corner markets as well as

the decisions within families distributing resources among members in terms
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developed by priests, therapists, the advice givers of the media or the sages
within each family network. People doing background work in all these sites
routinely imagine that, in their own special way, they are figuring things out
and thinking things through.

MAKING THE BACKGROUND VISIBLE

When background work has been most successful, it is very difficult to see. It
just seems obvious: he’s the president, that’s the situation. Or, as in chapter 3,
this is the world and these are its problems. It takes effort to reverse engineer
the expert work embedded in this kind of common sense and open it to con-
testation. To say that wages reflect the “productivity of labor” is to condense
the background distributive work described in chapter 1 into the context. This
harsh contextual necessity brands the outcomes of the struggles that shape rela-
tive labor productivity or competitiveness as “facts,” although wage rates in a
given factory may be affected by the background work of public and private
administrative or regulatory players across the globe who struggle over what to
interpret as a fact of economic life and to whom to attribute regulatory capacity.

For years, people wishing to influence global labor conditions focused atten-
tion on the World Trade Organization and the International Labor Organiza-
tion. The ILO for its obvious subject matter competence, the WTO because it
seemed more capable of compelling compliance with whatever labor standards
might be adopted. The weaknesses of global legislation by either institution
were well known: national actors have not been willing to adopt rules that
would threaten their national economic strategies. The result has been vague
compromise standards, unenforced agreements, standards that legitimate more
than they restrain. But where else can one turn but to the available foreground
institutions? In this situation, the possibility for background struggle disap-
pears. Everything that is not within the decision space of the WTO is context.
As a result, it is easy to overlook the impact of decisions by entrepreneurs,
workers, consumers, and investors made in the shadow of background rules
and expectations about the uses of property, the conditions for labor organi-
zation, the transport and trade of industrial inputs and outputs, patterns of
credit and payment, immigration. The world of background norms—private
law, corporate standards, transnational administrative arrangements, rules
of corporate governance and liability—seems less open to struggle. They are
either aligned with “best practice” or shaped by the inexorable forces of com-

petition across open markets.
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The WTO might play a larger role in global wage regulation were the back-
ground work it undertakes as an interface between diverging national back-
ground regulations reinterpreted as a foreground decision affecting global
wages. We have long known that in some sense, as the saying goes, “fair trade
is free trade’s destiny.” As tariffs came down, industrial nations began to chal-
lenge all sorts of diverse pieces of one another’s regulatory environment as
“non-tariff barriers to trade.” In doing so, they were identifying something that
had been seen as the context for national market activity and opening it to
technical reassessment and political struggle. The “non-tarift barrier” is con-
text made background through expert identification and naming. Once begun,
there seems no natural limit to this practice—as the European Union’s legal
order has amply demonstrated. The WTO provides a context for struggle over
these rule systems, including, potentially, those that affect wages. In principle,
for example, the United States could challenge Mexico’s or China’s low effec-
tive minimum wage as an unfair subsidy of their exports and impose a tariff at
the border to compensate. Or perhaps the lax enforcement of local law might
be seen as “dumping” and warrant a response. On the other side, Mexico or
China could find a US demand for higher labor standards to be an unfair or
unreasonable extraterritorial reach of American law and a barrier to trade.

The result would be a dispute undertaken in the language of trade law. It
would have highly technical components: the legal definition of “non-tariff
barrier,” “dumping,” and “injury,” the calculation of gains and losses, the rules
for accessing the WTO or other decision-making processes. It would also have
elements that may have been given professional meaning, but shade off into
popular discussion: ideas like “unfair trade” or “level playing field.” It is com-
mon to assume that such disputes will be either settled by political decision
or resolved by technical expertise. The resolution may be either a foreground
decision to end the “trade war” or a technical resolution by trade lawyers de-
termining what is and what is not a “subsidy.”

Resolution by the political leadership will be shaped by the technical vernac-
ular through which the dispute arose and may be more constrained than one
might expect. The technical resolution will be pursued in the shadow of the
political stakes and typically has more room for discretion than might initially
be visible. In this situation, for example, it turns out there is no objective intel-
lectual instrument to determine whether the Mexican wage law is a subsidy or
the American wage requirement is a non-tariff barrier. Each rule, if permitted,
could have an extraterritorial impact on the economy of the other nation. Nor
does international law have an objective professional method for determining
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which extraterritorial impact is the exercise of a legitimate sovereign privilege.
Ultimately, it seems to depend on an assumption about which legal scheme is
“normal” and which is not. If the difference between American and Mexican
wages is “normal,” American efforts to raise Mexican standards will seem an
abnormal non-tariff barrier. As it processes routine trade disputes, the WTO
system generates a string of decisions about globally tolerated levels of differen-
tiation among labor and other regulatory standards—about the range of “nor-
mal” background regulation.

Deciding what is “normal” and what is not is rulership: a decision about
the allocation of costs. Although the WTO provides a mechanism for set-
tling disputes between nations asserting that thezr rule is normal, the WTO’s
work is not generally understood in this way. People seeking to alter wages
and working conditions focus on national legislatures: that is the foreground
where labor policy is made. International institutions like the WTO are sig-
nificant if they can encourage changes in national labor policy—by studies
promoting labor flexibility or by adoption of a “social charter” advocating
stronger worker protections. Progressive interests bemoan the fact that the
international legal order is not powerful enough to do much about the condi-
tions of work, yet the WTO is deciding what is and is not a “normal” back-
ground legal regime on a routine basis. The difficulty is finding opportunities
to contest the wide range of low-wage industrial strategies that result. They
seem the inexorable result of economic forces that cannot be challenged in
the foreground of political life.

Something similar goes on in thinking about war and peace. When people
focus on summit meetings and late-night telephone calls between heads of
state—or speeches in the Security Council—they underestimate the discretion
and the significance of people in the background of these public deliberations.
The power of expert consensus is real: consensus that Iraq had weapons of mass
destruction, that American credibility is on the line, that something must be
done, that dominos would surely fall. We now know that although 9/11 opened
a window of plausibility for the invasion of Iraq, the campaign had already
long been under way—and not simply because the leadership, the Bush fam-
ily, say, was “obsessed” with Iraq, but also, and more importantly, because an
entire administrative machine had been set in motion, with its own timetables
and credibility requirements. The invasion incubated there, in the background,
built momentum through hundreds of small decisions, budgetary, administra-
tive, political, rhetorical, public and private. In some sense, of course, Bush
could have called the whole thing off, and without his enthusiasm all that
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momentum may never have built. The interesting point, however, is that by
the time people focused on “the president deciding,” it was not at all clear how
much room to maneuver he still had. “The United States” had made a com-
mitment to overthrow Saddam Hussein—a commitment whose political and
bureaucratic momentum could not easily have been stopped without incurring
all manner of further costs—long before the decision came to the president, let
alone the Security Council, for explicit decision.

A decade later, the question of what, if anything, to do about the conflict in
Syria seemed to be a classic foreground issue of high politics. People debated
how to understand the conflict: was this a struggle between the “international
community” and an outlaw regime, or was it a more horizontal struggle be-
tween Russia and the West, among regional powers and religious/ethnic tradi-
tions? In the summer of 2013, President Obama set out to “decide” whether
the United States should respond with a military strike to the use of chemical
weapons in the conflict. At stake was the credibility of the international legal
regime, the determination of the United States to enforce the line against use
of “weapons of mass destruction” in the Middle East, the American commit-
ment to Israel vis-a-vis Iran, the personal credibility and power of the presi-
dent, at home and abroad. All these were claims made by experts in strategic
thinking and political calculation who battled for attention with experts in
public opinion on war weariness, experts in military tactics on likely effects
and consequences, experts on political strategy on relations with Congress and
electoral impact, and so on. The impact of a set of explosions in Syria—or the
absence of explosions—was also a matter for interpretation, to be undertaken
by laypeople and politicians, media experts and military planners, in the same
vernaculars. Claims were being made on numerous boards simultaneously:
about the president’s war powers, the legal/political/strategic reasons for engag-
ing Congress or pursuing diplomacy, and more. The summer passed into fall
and the US did not strike. That became another fact to interpret, for diplomats
and politicians, soldiers and insurgents, in Syria and beyond.

In short, the work of the background has colonized the foreground and the
context. Whenever something is labeled “the decision” or taken as a force or
fact of context, somewhere there is the person who argued persuasively that
this was so. Argued within the constraints of plausibility recognized by his
or her discipline, field, and professional community. We should understand
the foreground and context to which people attribute facticity and necessity,
agency and political significance, as the spectacle-like effects of background

performances.
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MAPPING THE KNOWLEDGE PRACTICES OF BACKGROUND PROFESSIONALS

Background work is a plural and contested activity. To map the background
work of expertise in global economic and political life requires attention to
the professional communities where expertise arises, the roles people in those
communities imagine for themselves, the boundary work they do to maintain
those roles, and the more and less conscious knowledge they draw upon. Back-
ground work is a plural and contested activity. There is no master vocabulary,
whether from law, economics, or political science, for understanding global
affairs, and no discipline is first among equals in the management of the world.
Different modes of expertise jostle with one another to define and manage
aspects of global life: the public analytics of government and the private logics
of commercial activity; the political vernacular of international relations and
the economic models of global markets and finance. The ubiquity of law as a
medium of struggle across many domains makes it a good place to begin, but
the same could be said for economics or science and technology and many
other domains of expert work. To understand how experts govern—how they
develop and deploy their expertise, how they struggle and reason with one
another, and how their knowledge comes to be taken up by others—we need
field- and site-specific studies alongside work on patterns of struggle among

experts and expert communities.

GETTING STARTED: IDENTIFYING AN EXPERT COMMUNITY

A first step is to identify a group of people in a particular time and place
whose projects generate materials one can study. I have begun with specific
professional disciplines: public international lawyers in the United States after
the Second World War, human rights advocates in the West after 1980, special-
ists in “development policy” who draw on legal and economic materials. The
fields I have studied are self-consciously oriented to interpreting and advising
foreground actors, at least in fantasy. People working within them weigh in on
issues of the day in terms that may be practical or polemical. They also write
texts we might call “academic” or “theoretical” about how the world works and
the (appropriate) role or significance of their field. One can identify thought
leaders who would be recognized as such by people in the field and outside
and whose arguments are taken up, transformed, and distorted by people pur-
suing projects. People in these fields manage the boundaries of their discipline
to maintain the field’s autonomy and integrity while borrowing avidly from
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neighboring disciplines. In each field, there is a self-conscious feedback loop
through which perceptions of the field’s uptake among policy makers, com-
mercial or public actors, and citizens influence ongoing work.

Having identified a field, it takes some interpretive work to understand the
role and significance of their expertise and professional work. What is their
context? What forces and facts do they interpret and for whom? Whom do they
credit with foreground agency? As they work between contextual forces and
foreground deciders, with whom are they in conversation, at what institutional
sites? Experts speak and write about these things all the time. What they say is
an important clue to the workings of their expertise, but one cannot take their
word for it. Much of their shared knowledge lies beneath the surface of their
performances in training and acquired common sense. Experts—and their lay
audiences—often underestimate the blind spots and biases common in expert
communities and overestimate expert capacity: imagining that development
economists know how to bring about development or lawyers know how to
build an institution or draft a statute to bring about a desired result. And much
of what experts say about their role is argument. Professionals routinely dis-
agree about things like the status and significance of law, the priority of eco-
nomic analysis in policy, or the importance of cultural knowledge. This makes
sense: if they agreed there would be no need for articulation. Things they all
take as facts slip into common sense and settled field boundaries need not be
defended. If law always already binds, there is no reason to assert law’s binding
force: people will have complied.

Experts make arguments about such things for a reason: their assertions
are motivated. Often, the motivation is their role in a distributive struggle.
Someone wants to do one thing, someone else another, and the expert makes
assertions about what law or economics requires, what the facts are, who the
decider is, to tip the balance one way or the other. If law is this or law binds
this way, then this assertion of power is legitimate and that one is not. As a re-
sult, it is difficult to grasp what expert work is about without identifying its op-
positional animus. Against whom have they bestirred themselves to argument
or action? What is their strategy? How do they imagine their work will affect
the status of forces? People deploy expertise in struggle to influence outcomes,
whether by enlisting someone’s discretion or persuading him or her that they
have no discretion.

In assessing the significance of expert work for governance, there is an enor-
mous temptation to resolve expert disputes about their respective significance. It
is difficult, for example, to write about the US Supreme Court without opining
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on whether and when the justices overstepped their proper role or strayed be-
yond the text of the Constitution. These, of course, are likely to be questions
disputed by the justices themselves. The scholar need not adjudicate that dis-
pute, although much legal scholarship tries. Scholars often nominate themselves
a kind of tenth justice, more well informed by history or theory or ethics than
those on the bench, restrained by a scholarly rather than a judicial role. Their
scholarship continues the ongoing background work of judicial expertise. Fo-
cusing here, however, much can be overlooked: knowledge and role constraints
for both judges and scholars that are outside explicit dispute, shared biases and
blind spots of the legal community, and the larger sociopolitical function of an
endless debate about judicial function that remains unresolved.

At the global level, international lawyers make many disputed assertions
about the importance of international law, about who breaks and who complies
with law and how law does or ought to shape political or economic activity.
To understand the significance of international legal expertise, it is tempting to
try to adjudicate these claims. Was Germany or England the more law-abiding
nation in World War I? Which nation had the correct theory about what “law”
is all about? Do states comply with treaties because they are legally binding
or for other reasons? Historical and empirical studies have been undertaken to
resolve such questions, continuing the background work of international legal
expertise. When published, they may—or may not—effectively end debate on
one or another such point. But the significance of international legal expertise
in global life is not exhausted by resolving these salient queries. International
legal expertise is also important—may be more important—when such ques-
tions are unresolved or when their resolution rests dormant awaiting its re-
emergence as something to be debated.

As a result, in studying the background work of experts, it is important not
to take their own assertions about the boundaries and content of their field too
seriously. Arguments about who is and is not within the discipline, whose ar-
guments are and are not plausible, or what expert work has what consequences
in the world are all part of expert practice. To understand how struggle over
such things is undertaken—or avoided—and what its consequences might be,
it is important not to prejudge the outcome and to understand the opposi-
tional posture that animates these articulations.

At the same time, it is not possible to escape the tendentious nature of in-
quiry into the significance of expert performance in global political and eco-
nomic affairs. You are also exploring their activities for a reason. You have an

intuition about the significance of their activity; a hypothesis about how their
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role has been over- or underestimated and why we should be concerned. Pre-
sumably, your intuition differs from the field’s direct engagements with their
own power. To say that framing an issue in legal rather than religious terms
may affect the outcome of distributional struggle, for example, is different from
identifying and interpreting the legal norm that controls. Nor does the routine
boundary work undertaken by legal experts managing relations between “legal”
and “political” questions exhaust inquiry into the political significance of legal
ideas, practices, and institutional arrangements that frame political strategies or
objectives. To keep this distinction between routine expert work and your own
investigation in view, it is helpful to begin with some working hypotheses about
how you imagine expert work in a field to be significant. Who gets persuaded,
what do they do differently, what might have happened had these experts not
been involved in this way? Developing a sense for the possible social pathways
through which one expert performance or idea or activity rather than another
might matter is helpful in avoiding the temptation to imagine that once an
expert community’s unfortunate ideas are exposed it will be clear to all why
they matter. Working hypotheses about the impact of expert work need not
be unduly specific: they speak to the avenues by which the ideas of an expert
community, conscious and unconscious, the victories won and lost in expert
struggle, and the terrain defined by expert work may affect the distribution of

power and resources in society. For example:

e Although development specialists have oscillated wildly in their ideas
about what the state should do to promote “development,” their advice,
when taken, has shaped government policy. Their vocabulary has been
used to defend and attack policies and has become a mark of legitimacy,
even where the analytic link to specialized knowledge is weak. Their
shared ideas about what an economy is and what development could be
have constrained political choices as people in public life, whether politi-
cians or citizens, interpret their world in terms they have absorbed from
these professional communities.

e International lawyers are sometimes able to assert the authority to say
what is and is not “legal.” Where their assertions are effective, they may
affect the outcome of struggles, limiting or enabling action by different
public or private actors. Their doctrinal tools have constructed and em-
powered actors in global economic and political life—states, citizens,
international institutions, corporations. Their vocabulary has been used

to legitimate and delegitimate military campaigns, state policies, and the
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governments of particular states. And they have contributed to the com-
mon sense of the global policy class about what governance is and what
“sovereignty” does.

e Human rights professionals and many others have used their vocabulary
to denounce and defend government practices. Their work has shaped
government and corporate policy, altering the practices that seem normal
and abnormal, defining what it means to be a “legitimate” government or
a “socially responsible” corporate citizen. Their commonsense ideas about
what justice requires, what it means to be a citizen or a state, and what
should and should not be evaluated in cost-benefit terms have affected the
balance of power among interests by affecting the perceptions of people
taking action and evaluating the actions of others.

The purpose of such hypotheses is to understand and distinguish one’s own
animus—why do I care about these people’—from the desires and projects
of the experts one studies. My belief in the significance of international law
as an expert framing device and tool of battle may animate my study, but
to say so is not to carry a brief for the binding force or meaning of interna-
tional law whenever it is asserted by international lawyers. International law
may be meaningful, for example, precisely because it cannot cleanly resolve
disputes about what is and is not legal. As I imagine these possible effects of
expert work, they do not depend on the analytic rigor or clarity of the expert
vocabularies involved. Sloppy reasoning and contradictory materials may be
important. Unresolved arguments can shape outcomes. So can unspoken or
unconscious commitments.

Nor is my objective to formulate hypotheses that could be proven in the
social scientific sense of demonstrating cause and effect. It is very unlikely that
one could prove the impact of professional ideas in this sense. Efforts to do so
risk narrowing the inquiry too sharply to be of much explanatory power. More-
over, arguing about effect is one of the most prevalent activities through which
experts pursue their projects. The objective is to evoke the world as they see and
create it and articulate pathways through which this work could be impactful
without adjudicating their own claims to influence in one or another situation.

BOUNDARIES: PROFESSIONAL ROLE AND POSITION

My own next step has usually been to spend time with these people, observ-
ing their modes of work, listening to their styles of argument, and reading the

materials they produce. There are some practical things to understand: How
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were they trained, what did they learn and what did they not learn, what jobs
do they have and what institutional opportunities to use their expertise? How
do they imagine themselves in the world, and how do they differentiate their
expertise and professional practice from others? With which other expertise do
they compete, what adjacent fields make them feel insecure or self-confident?

International lawyers, for example, will typically tell young students seck-
ing to join the profession that it is crucial to “become a good lawyer first.”
This is partly about training—the first years of law school are largely devoted
to national law—and partly a shared sensibility about what “being a lawyer”
means: an attitude toward legal materials and legal reasoning, pride in tech-
nical competence and in professional alternatives and opportunities available
alongside whatever “international” work comes along, and a sense for the le-
verage and authority that comes from being a lawyer in the locations where
professional projects are undertaken. It also says something about not being a
political scientist or specialist in international relations and foreign policy: hav-
ing something more rigorous, technical, and professional to offer. The profes-
sional focus on the legality of international law speaks also to the international
lawyer’s confidence and ambivalence about her role.

Expertise about economic development policy, by contrast, self-consciously
lies at the intersection of at least three different realms of knowledge. The
professional role of “development policy” expert is linked not to a particular
academic field, but to a posture toward several fields of knowledge and to the
work of politics. Although economics has often been treated as the “queen of
the sciences” by development policy experts, the discipline also draws upon
ideas about society from the fields of history, sociology, anthropology, or phi-
losophy and ideas about institutions, governance, and law, often from political
or legal science. Ideas from these fields filter into the expertise of the develop-
ment professional in ways that blend highly technical knowledge, both empiri-
cal and analytical, with lay versions of ideas about the economy, the society,
and the legal tools of governance.

e Economics: Are there many national economies, or one global economy?
If we might choose, which is better for development? Should we think
of an economy as something to manage, or as something best left to its
own devices? Should we imagine the economy as an input-output cycle
responsive to government stimulation, or as a market of private actors
responsive to price signals? Should we aim to “get distribution right” or
to “get prices right” How different are the economies of developed and
underdeveloped societies? What does it mean, economically speaking, for
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a nation to be a “latecomer” to development? Might there be more than
one equally stable or efficient economic modes of development in a given
society? How important are institutions, path dependence, or local cul-
ture in economic life?

o Law, governance, and institutions: Is law an instrument for the development
state or a limit on the economic powers of the state? Should the state be
large or small? Which legal institutions are most important for economic
development? Should we strengthen public law and administration? Private
law and courts? Is it better to rely on formal rules or discretionary stan-
dards? Should we seek to legalize the informal sector—and what would
that mean? How appropriate is it for legal professionals to engage in policy
analysis? How effective an instrument of policy is law? How autonomous
are legal doctrines and institutions from a nation’s economic and political
life? How significant are “rights” in a legal order? What is the relationship
between “rights” and law’s role as an instrument of public power or a strat-
egy for development? What legal rules are necessary to establish a market?
To regulate one? To ensure that a nation’s economic market contributes to
national development? Is there one “rule of law” or many?

* Sociology, anthropology, and history: Are all societies functionally rather
similar, or do they differ? Are the important differences matters of cul-
ture, or stages of economic life? How do “modern” and “traditional” soci-
eties differ? Are they linked by natural stages of progress? Is development
something that happens once in the life of a nation? Is the industrial revo-
lution in the North Atlantic nations the model? How large, how decen-
tralized, how democratic, how active should a state be for development?
What social bonds and divisions accompany, facilitate, or impede a mar-
ket? How was development linked to the Enlightenment, the Protestant
Reformation, to pragmatism or “entrepreneurialism” What was colonial-
ism, and how is it relevant to cultural and economic progress today? What
is “capitalism,” and what might it become? What drives “globalization™
How is inequality between rural and urban, male and female, or rich
and poor reproduced? Is there a “world system™ Are the interests of the
“center” and the “periphery” complementary or antagonistic? Are families
the building blocks for development or obstacles to modernization? What

about ethnic groups, cities, or nations?

Development professionals debate one another both by pitting economics

against sociology or law against political science, and by drawing on professional
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Figure 4.2 The Economic Development Policy Maker: Intellectual Influences

debates already swirling within each of these fields. As they do, they ride the
waves of fashion that move all academic disciplines. Economics may seem pres-
tigious for a period, and then fall out of fashion, to be replaced by law or so-
ciology. Macroeconomics was dominant for a generation, only to be displaced
by microeconomics within a few short years. Institutional economics rises and
falls. It would be tempting to picture the development professional as a con-
sumer, picking and choosing from the ideas of various disciplines as they suited
his purposes. That is surely part of it. But the tail of disciplinary knowledge also
wags the dog of professional work.

Professionals in different fields approach the boundaries of their special
knowledge in different ways. An international lawyer’s sense for the distinctly
“legal” nature of his field contrasts with the development policy professional’s
openly parasitic relationship to the knowledge of these adjacent fields. Their at-
titudes toward amateurism and laicism are also different. International lawyers
may be pleased when others pick up their arguments and use their institu-
tions, but they imagine themselves having professional custody of the tools
of validation, persuasion, and legitimacy. They are “legal practitioners” whose
work is “lawyering.” The development policy professional, by contrast, is an
amateur economist, lawyer, and sociologist all rolled into one. Their work is

“policy making.” Policy is defined more readily by what it is not than what it
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Knowledge \

Figure 4.3 The Policy Maker: Suspended between Science and Politics

is. Policy professionals position themselves in their own minds between two
ideal-typical alternatives: the national leaders whom they advise about how
best to achieve their development goals and the Nobel Prize-winning econo-
mists whose ideas they find most influential or helpful. They are neither scien-
tists nor politicians. Policy is an applied amalgam of both, more practical than
science, more knowledgeable and reasoned than politics.

Unlike academics or scientists, policy makers are not looking for interesting
counterintuitive experiments to try or seeking to perfect a predictive model.
They are not experimenting on their society—they are doing their best to
do what makes the most sense. Their authority is rooted not in a school of
thought—or in a political constituency—but in the consensus wisdom, the ap-
parent “reasonableness,” and even necessity of what they propose. Against sci-
entists, their most potent argument is that this will simply not fly politically—
against politicians, that it contravenes the clear consensus of the scientific
community. In the world of policy, a consensus scientific view, like the safe
political center, will have a strong appeal. The work of policy proceeds most
smoothly in moments of relative consensus within both scientific and politi-
cal communities, and policy work can adjust scientific and political consensus
to one another. This is a work of translation as political and scientific differ-
ences fade into policy. But sharp differences in either community can also be
heightened as they are harnessed to disputes about policy differences. Policy
work then becomes a mode of battle that threatens the carefully neither-nor
posture of the policy maker with collapse into either scientific truth or public
preference.

Politicians thinking about development are also straddling two stools. On
the one hand, politicians are also trying to get something to happen rather
than figure out what is true. But politicians come to debate about what “makes
the most sense” from a position, with allies and enemies, with a constituency,
with particular interests to protect and further. The political world, like the
scientific community, is split into factions. Political work may be the smooth

translation of factional preference into scientific truth and political fact, or it
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may be a battle in which politicians find it advantageous to exaggerate the de-
gree of consensus in the policy or scientific community to buttress their prefer-
ences or to overstate the professional disagreement to garner a free hand. There
are analogs in scientific communities that are also home to factions with inter-
ests that may be served by their affiliation with politics or policy. The relative
hegemony of various methods within economics owes a great deal to the pres-
tige and funding that accompany positions for thought leaders in governance.
The differences within these various professional communities do not arise
independently of the differences between them. Politicians interested in de-
velopment frame their policy differences in the shadow of differences in the
scientific and policy community. Not because they are “followers” of different
economic schools of thought or believers in one or another economic theory,
although they may be. Differences within these communities come into align-
ment as positions in one are associated with positions in another in struggle.
A great deal will depend upon how the expert languages of science and
policy have already been assimilated by the political class. Differences between
scientific theories or policy alternatives may have come to define the nation’s
political vernacular. Where the political elite share in an expert consensus
about the range of alternatives, things that seem either obvious or inconceiv-
able to the experts may disappear from the politically contestable, whether
politicians are motivated to exaggerate or understate differences. On the other
hand, a politician may fasten on a difference that is relatively insignificant in
the scientific or policy world to differentiate his or her own political position.
As a result, the “degree of difference” or the felt passion of quite similar
debates may differ wildly between the worlds of science and policy or politics.
The hot passions of normal science are often reserved for quite narrow differ-
ences within a well-accepted general approach. These may, in the end, make
little difference for policy and may be glossed over by policy makers or ignored
by politicians. On the other hand, politicians may transform small scientific
or policy differences into sharp tests of political affinity, just as they may blur
ideas that are considered incompatible by the scientific world. It is common, of
course, for politicians to associate their opponent’s position with what seems
“extreme” and their own with what seems “appropriate” or “reasonable.” As
political debate goes forward, narrow scientific differences can become exag-
gerated, even in periods of great scientific consensus. For the policy maker, the
tendency of both the scientific and the political communities to exaggerate
their differences poses a real challenge. Efforts to design politically acceptable
proposals that seem to reflect a scientific consensus will need to be redoubled,
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driving policy analysis to an ever narrower range of alternatives or to mixing
and matching bits from various scientific and political programs.

The same idea may well sound quite different depending upon who artic-
ulates it, and it is often helpful to think of the scientist, the policy maker,
and the politician as speaking dialects of the same language. They may value
nuance, for example, quite differently. It is often the very work of policy to
simplify, and it is common to find ideas expressed more crudely in politics
than in science. For the scientific expert, assumptions stay assumptions, quali-
fications stay qualifications—no one is trying to do anything with the results
other than refine them, improve them, reproduce them. An argument may be
a sensation within a scientific paradigm, regardless of whether the paradigm
corresponds particularly well to any particular society. That is in the nature
of basic research, in economics no less than biology or math or physics. The
world—or the “market”—to which the scientist refers could well be a fully
imaginary one, sketched in a few crucial assumptions. The real world to which
a policy maker refers may be that imagined by scientists or politicians, or that
pressed upon the policy process by the short-term administrative requirements
of implementation. For the politician, the real world may be an ideological

construct, or a place peopled only by constituents and their enemies.

EXPERTISE: MAPPING PROFESSIONAL KNOWLEDGE

After identifying the field of expertise, developing some hypotheses about
how background work by these experts might matter, and understanding
their sense of role and field boundaries, one can turn to the knowledge an
expert community brings to their work. In chapter 1, I proposed that the
intellectual content drawn upon in expert practice consisted of disputed ma-
terial, either technical questions or broader thematic disagreements that had
not been resolved in earlier disputes to the point that they had sunken back
into commonsense matters of fact. In the next chapter, I focus on the struc-
ture of expert dispute: how knowledge is mobilized by opposing experts in
struggle. A preliminary map of expert knowledge in a field aims to identify
the knowledge that will affect the attitudes, ambitions, and strategies of these
experts in their background struggles. Although some elements of a disci-
pline’s expertise will be visible on the surface of expert work, many will lie
forgotten in common sense and in the semiconscious space of shared disci-
plinary consciousness or sensibility about how things are and will need to be
reconstructed by empathetic interpretation.
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What do you need to know to be a competent international lawyer, devel-
opment professional, or human rights activist? The degree of complexity will
differ: the human rights movement has defined their basic materials with a
view to ease of entry. One does not need much detailed knowledge to begin
naming and shaming: there is a catalog of rights, a rather basic historical nar-
rative about their history and a simple model of their applicability. Amnesty
International set the frame: individual citizens could write letters to statesmen
as human rights experts after reading a simple set of materials. Development
policy expertise is at the opposite pole—even a moderately competent player
needs a fair amount of economics and sociohistorical knowledge. Different ex-
pert communities will value analytic and empirical, counterintuitive and com-
monsensical, historical and contemporary knowledge in different ways.

It is useful to distinguish knowledge that is widely shared or taken for
granted from points about which people in the field disagree when they argue
about what is legal, what policy to adopt, or who should do what. The line
between them is not firm. Commonsense matters can be brought into more
conscious focus by dispute. As disputes are resolved, an outcome may, after a
time, begin to disappear from a field’s consciously shared knowledge into com-
mon sense. The as-yet undisputed material is important for understanding the
biases and blind spots experts bring to their background work and can usu-
ally be seen only in moments of transition or by empathetic reconstruction.
Experts may share many things not immediately relevant to their supposed
substantive expertise. International lawyers share desires, fears, and hopes for
the world community that are only loosely linked to international law. They
have ideas about what progress means, how it occurs, what problem-solving
requires, the horizon of possibility for their profession, perhaps also for man-
kind. They share a sense for the limits of things: of theory, of politics, perhaps
even of human achievement.

Even within the legal field, neighboring subspecialties see the world differ-
ently. Public international lawyers share a picture of the history of their field
and of the interstate system, which they see developing in parallel. There are
crucial dates associated with postwar settlements: 1648, 1918, 1945. Other dates
are less relevant: 1789 or 1815 or 1929. They see a world of nation-states and
worry about war. They remember the trauma of the Holocaust, fear totalitarian-
ism, and are averse to ideology. They understand legal arrangements as fragile
human constructions seeking to tame a sea of political conflict. International
economic lawyers remember different events: more the Smoot-Hawley Tariff
Act than Verdun, more Bretton Woods than the United Nations. Trade lawyers
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see a world of commerce and remember the trauma of the Depression. Their
attitude toward legal arrangements is more straightforward, rarely pausing to
doubt the “binding” or legal nature of the private law, public regulations, trea-
ties, and global institutional arrangements affecting trade. Comparative law
experts, in turn, have a different project and worry about different things. The
world they seek to understand is one of diverse cultures crisscrossed by varying
stages of economic and social development. All these ideas affect what each
profession feels able—or willing—to do.”

The central preoccupations and worldview of a discipline change over time.
Ideas come in and out of fashion in each discipline on different schedules.
Economics can seem more important than political science for a time, and
then the reverse. Some economic ideas can seem more significant than others.
When international lawyers think of “the economy,” for example, they no lon-
ger imagine a national input-output cycle responsive to government stimula-
tion, but a global market of private actors responsive to price signals. In differ-
ent periods, the tools they find most attractive, the modes of argument they
find most compelling, the disciplines they find most useful and most threat-
ening all differ in ways that affect their interpretation of the world and the
governance strategies they adopt. One way to map changes in the sensibility of
public international lawyers over the twentieth century would be as depicted
in table 4.2.

This mapping exercise could be continued in a variety of ways. The goal
for this kind of preliminary map is to catalog elements in the shared vision of
experts that may affect their governance work, either by sinking into common
sense in ways that make some problems easy to address and others to ignore,
or by becoming overtly thematized in the arguments experts make with one
another: this is the way the world is and we should therefore do this. The next
step, to which I turn in the next chapter, is to understand the ways in which
points of difference that arise within the field become grist for the mill of
struggle over what the context requires and what deciders should decide. These
points of potential contestation are often marked by divisions among schools

of thought, national traditions, or methodological preferences.
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CHAPTER 5

EXPERTISE IN ACTION:
RULE BY ARTICULATION

Experts rule by argument and assertion. In whatever settings they work—advising
diplomats, advocating development loans, or denouncing governments—experts
bring their expertise to bear by articulation: this is how it is, this is what should
be done, this is what has been decided. Expertise is most visible when experts
differ and their arguments are engaged. In this chapter, I develop a tentative
model for exploring the process of expert argument and assertion rooted in my
studies of international lawyers, human rights activists, and economic develop-
ment practitioners.

The centrality of articulation to expertise is familiar in law. Although people
routinely speak of “law” constituting actors, allocating powers, or distributing
resources, strictly speaking law does not do these things: people argue and assert
that legal materials, properly understood, indicate this is legitimate and this is
not, coercion should be brought to bear here and not there, this is an entitle-
ment and that is not or the ax should be brought down on that neck. These ar-
ticulations are sometimes contested, sometimes ignored and sometimes simply
followed through. This is as true for the sovereign as for the legal experts who
advise him. When the prince decides, his decision is also an argument and as-
sertion, to himself and others: an argument for his own authority, for its mean-
ing, and for the consequences that ought to flow from it. The old adage that to
a man with a hammer everything looks like a nail is instructive here. For him,
the hammer functions as an assertion—I am your tool—that brings into view
a world of nails and an identity as carpenter. Should the man begin to pound,
he is also affirming: I am the man with the hammer, see me (myself) pound.

Arguments and assertions become eftective—become acts of power—when

someone does something as a result. When someone says “off with his head”
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and someone else picks up an ax, or when someone says “I am sovereign” or “I
am entitled” and no one contests the claim. But the blow of the ax is not outside
or after articulation. When the ax strikes the neck, we can read beneath it a
subtitle: this is what was commanded. The reception of expertise is also an argu-
ment: so let it be written, so let it be done, so let it be understood. In one sense,
of course, when the blow strikes, a struggle has concluded, an argument and an
assertion have prevailed as performative. Be deterred. Know the authority of the
state. Opponents of the death penalty, purveyors of heresy or opponents of state
power have been defeated. But their struggle may also continue, this ax blow
appropriated as an argument to reshuffle authority or recalibrate state power.

Focusing on argument may be misleading. Although ongoing struggles are
carried on by argument and contending assertion, most struggles have already
been won or lost—or not yet joined. When a struggle has been won, there is
no need for argument. The work of expertise is to carry the decision forward
as fact. Expert articulation is straightforwardly performative: this is how things
are. In this sense, expert argument is the tip of a large iceberg of expert effect.
The process by which an assertion that began as an argument passes over to
performative articulation is difficult to unravel. It is easy to underestimate the
role of coercion or social hegemony, to overestimate the role of persuasion, or
to imagine persuasion as a matter of good arguments driving out bad. In every
field, relations with the material world of force and the social world of prestige
and legitimacy will be different.

The striking thing is how often articulations that have become performa-
tive began as matters of dispute and can be reopened for argument by deter-
mined experts. I focus on argument both as a window on expert struggle and
to highlight the possibility to reopen matters of contextual fact and foreground
authority for disputation. Focusing on argument foregrounds the plasticity or
malleability of expertise and opens a window onto the discretion of experts—
their freedom to argue and decide one thing rather than another—and the
potential to interpret theirs as the work of decision.

In the first three chapters, I explored the world-making effects of expertise
by situating coercive struggles in the context of shared commonsense pictures
of the world and matters of technical or more general dispute that experts
bring to their work. I imagined the knowledge experts brought to bear as a
stack of technical and more general understandings, some of which were in
active dispute, others of which had been settled.

Experts, I argued, influence the world through the outcomes of their active
debates as well as through their shared common sense about the world: about
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Settled outcomes of prior struggle

Figure 5.1 Expertise: The Elements

who the deciders are, in what context they decide, and what needs to be de-
cided. These imaginings change what people do and what they consider doing.
As I turn to the structure of expert debate, it is important to remember that
the shared imaginary of undisputed facts and common sense sets the terrain
for articulation, and yet both undisputed facts and common sense are them-
selves performative assertions that have settled back into knowledge.

In the last chapter, I figured the background work of experts as an interpre-
tive link between foreground decision makers and the context for their deci-
sions. [ defined “expertise” as “background work” interpreting the context for
a decider and decisions for implementation in a context. Background work is
an articulative practice, undertaken by saying what these things mean and what
they require.

I proposed that we think of the foreground and the context as effective at-
tributions of background work. We might also think of the content of the
context as a work of expertise that has sunk back into common sense, the work
of decision a kind of parallel expertise undertaken in dialog with background
experts. Although foreground players might be thought to specialize in “broad
debates” while background experts tended to “technical argument,” in con-
temporary global economic and political life everyone makes arguments and
accepts assertions of both types.

It would be better to imagine expert “deciders” and expert “advisors” in dia-
log with one another, their positions marked by their use of different fields of
knowledge or different styles of argument. The advisor might, for example,
speak the language of development policy, the leader a language of political
ideology or interest. One may speak the language of modest accommodation,
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Foreground:
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Interpretation Background Practice Interpretation

Context:
History / Interest / Precedent

Figure 5.2 Expertise: The Work

the other of hyperbole; the one of pragmatism, the other of ethics. At the same
time, to express yourself in one vocabulary rather than another is also to posi-
tion yourself as an “advisor” or “leader.” Within each vocabulary, there will be
settled matters of consensus that do not need expression, matters of consen-
sus that seem nevertheless to require articulation or affirmation and active de-
bates. What does ideology or interest require; what does good policy demand?
Discussions of each will be framed by what need not be articulated and will
combine matters of shared ground and active disagreement. In this chapter, I
reframe the work of experts by focusing on these arguments.

This makes visible the often surprising variety of possible associations be-
tween political positions and policy alternatives within a field. In development
policy, for example, people often argue about what to do by associating par-
ticular development policies with ideological positions. Someone might say
that a regime’s decision to “privatize state-owned enterprises” is or was “neolib-
eral” and therefore wise or foolish. This way of speaking can make the transla-
tion of ideological commitments—neoliberalism—into legal and institutional
outcomes—privatize the state-owned enterprises—seem straightforward. These
people are neoliberals and their choice of privatization flowed naturally. Experts
are thought to influence events either by persuading the politician to be a neo-
liberal in the first place, or by explaining the legal or institutional entailments
of his neoliberal commitments. Political advisors—or the politician’s internal
expertise—explain neoliberalism and policy advisors explain its entailments.

At each point, there is also likely to be an argument or dispute. Although
ideological labels like “neoliberalism” suggest coherence among a range of dif
ferent ideas, arguments, default judgments, and favorite policies, these are also

matters of dispute both among neoliberals and with those who have other
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Figure 5.3 Expertise: The Zone of Argument

commitments. How the elements—small state, monetary stability, free trade,
strong property rights—are defined and combined needs to be worked out.
Moreover, “privatizing the SOEs” is not a simple decision—it requires a regime,
composed of many details. One might privatize more or less, to these or those
people, paying or not paying compensation, allowing more or less monopoly
power, before or after implementing a regulatory regime, and so forth. Nor is
the link between neoliberalism and SOE privatization in any of these forms
obvious: privatization to worker cooperatives rather than foreign investors
might be worse, from a neoliberal perspective, than retaining state ownership
to force reorganization.

Rather than the smooth translation of ideological positions—or interests—
into policy, the interaction between policy and politics is more of a conver-
sation to be played strategically among people with different roles and over-
lapping modes of expertise. A politician might “decide” to privatize to reap
the political benefit of identification as a “neoliberal” and then find a policy
maker able to design a privatization regime that was quite hard to distin-
guish from the regime of state ownership it replaced. The next government
may claim that privatization was a mistake—of just the sort to be expected
of those neoliberals—and that it was time to “bring the state back in.” This
might—or might not—lead to a new legal and institutional regime, depending
on how disputes about the details of ownership, management, and so on are
resolved. Bringing the state back in might turn out to mean exactly the same
regime—or something more fully private but regulated. Or the new govern-

ment might affirm the neoliberal commitment to privatization but feel the
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regime had been a disaster: the reforms that follow in the name of a new and
improved neoliberalism might well look a lot like the state ownership that had
been dismantled.

ARGUMENTS AMONG POLICY EXPERTS ABOUT
WHAT T0 DO: THREE EXAMPLES

Argumentative practices in different fields reflect different role conceptions
and affect the kinds of arguments that get made and the relative salience of
method, tone or style, or content in the differences that matter for struggle
about who should do what. Argument among development policy experts il-
lustrates the way diverse technical and ideological materials can be harnessed
in the struggle over how to define and achieve a common objective. The argu-
mentative practices of international lawyers bringing law to bear in war high-
light rather the oppositional nature of expert argument with common materi-
als. Human rights professionals typically draw on a range of materials and
aim for a common objective. Their battles illustrate the significance of struggle
over strategic differences. In my experience, expert argument in each of these
fields, and others I have observed, exhibits each of these facets.

In the world of economic development policy there is a great deal of ar-
gument about the way academic or scientific ideas from different fields—
economic theories about what development is and how it happens or legal
theories about what law is and can accomplish—are linked to policy goals
and policy instruments. The work of development experts is to translate ideas
from economic theory or empirical study into arguments for particular policy
objectives, and translate those in turn into arguments for the use of particu-
lar policy instruments. For example, import substitution industrialization as
a development model suggests insulating domestic prices from international
pressure. That objective, in turn, could suggest the use of a tariff. The links
between theories, objectives, and instruments might be disputed or may be
regarded as obvious. The links may be argued with rigorous analytic proof
or empirical evidence, or they may be rules of thumb, depending in part on
whether the vocabulary of expertise in habitual use has a more academic or
vulgate form. The “theory” can itself be a tight analytic or the loose invocation
of rules of thumb, perhaps associated with the name of a famous economist.
Sometimes people argue about which “theory” is right—at other times there

is consensus at that level and discussion only about what theory requires. In
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some periods, empirical or historical data are more common than arguments
from theory, at others, the reverse.

Similarly at the level of objectives and instruments: links to either may be
a matter of consensus or intense debate. Because development expertise lies,
as I noted in chapter 4, at the intersection of several disciplines, people argue
about instruments and objectives from those fields as well. Expertise in law,
for example, may suggest arguments about the structure, uses, and limits of
instruments like tariffs, which may suggest modifications in the objective or
even of the economic theory of development itself. Legal ideas may themselves
become theories of development. Human rights or strong property rights, for
example, may be seen as instrumental to development or as its very definition.
Like economic ideas, legal ideas, and their links to instruments and objectives
may be matters of consensus or dispute.

People argue affirmatively about what theories require be done, what instru-
ments to use, how to weigh various objectives. They also criticize the links that
others have proposed, interpreting the same theoretical materials differently,
drawing on ideas from neighboring disciplines, or pushing back against theory
by articulating the limitations that instruments place on the objectives to be
sought, or that possible objectives place on theories of development. All of
these things change over time: the dominant theories, priority objectives, and
fashionable instruments. With this in mind, it is possible to imagine develop-
ment policy experts in a particular period working back and forth across a set
of choices like those in figure 5.4, making and unmaking connections between
them, all in the shadow of their understanding of the arguments about ideol-
ogy and interest being undertaken in parallel among politicians.'

The expert work of international lawyers aiming to strengthen and limit
the use of force in war suggests a different map highlighting the oppositional
character of expert argument whatever the mix of materials it draws upon.? Al-
though there are some who oppose development or define it in radically differ-
ent ways, among mainstream economic development professionals at any given
moment, everyone is trying to bring about development: the question is how.
Expert struggle unfolds as people advance alternative proposals about what to
do to bring about development supported by arguments about why this would
be a good idea and would work. When international legal expertise is drawn
upon in war, by contrast, experts softening and rearranging or strengthening
legal limitations are deployed in two opposed directions: to advance mili-
tary objectives and to limit the use of force. Expert work is like war itself: an
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Figure 5.4 The Work of Argument in Economic Development Policy: 1945-1965

opposition of forces working to use the available tools to achieve opposite ends.
The two “sides” could be within the military between lawyers with different
strategies, between lawyers and operational commanders, between military
representatives and humanitarian voices from outside, or among people seek-
ing in different ways to limit the use of force by the military. This kind of ar-
gumentative work also characterizes the two sides in military conflict as people
argue for the legitimacy of their tactics and the perfidy of the enemy. In each
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Figure 5.5 Expert Strategy and Posture: International Law in War

exchange, experts on both sides draw on historical and sociological knowledge,
ethics and military science to harness arguments about legal norms and insti-
tutions to their political objectives.

The terrain for argument by human rights activists can be sharply opposi-
tional and may draw on various materials from international law, ethics, history,
political science, and more. Like development professionals, human rights activ-
ists are generally oriented to the same objective: more and better human rights
compliance. The materials upon which they draw generally lack the analytic
complexity and field diversity of those drawn upon by development policy pro-
fessionals. Although there are different theories about which human rights are
most important or how best to promote compliance, the most salient axis along
which differences emerge is between two professional voices, styles or modes
of engagement, one pragmatic and one denunciatory. The most salient axis of
argument is strategic or tactical. Human rights professionals argue in two vo-
cabularies, a more absolute insistence on speaking truth to power, and a more
practical effort to work together with authorities toward common ends.*> These
styles of engagement face opposing dangers, the one prone to idolatry, the other
to instrumentalization by power. The difference between these voices can divide
institutions from one another: the International Committee of the Red Cross is
known for its practical engagement with governments, Human Rights Watch
for its sharp external advocacy. Although human rights professionals sometimes
deploy these ideal-typical styles together, more typically they favor a more ab-
solute language from headquarters when speaking to donors, to the media, or
to their constituencies and members, and a more practical language in the field
and among themselves. In both styles, they speak in the shadow of, evoke, and
imagine themselves contributing to the requirements of universal ethics.
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Figure 5.6 Expert Modes of Engagement: Human Rights

ACTING BY ARTICULATION: A SHARED TEMPLATE?

For all these differences in the role, style, and content of expert knowledge, ex-
perts in each of these fields act by argument and assertion, raising the question
whether there might be common patterns in the iterative and interactive pro-
cess of doing things with words. Perhaps expertise is analogous to language:
given a vocabulary, many things can be said on the foundation of grammar.
One approach to the semiotics of expert argument, developed by Duncan Ken-
nedy to analyze legal argument, begins by assembling a vocabulary of argu-
ments, and then examining the patterns that emerge in their use.* Which ar-
guments typically oppose which others? How are arguments transformed or
rearranged to support different positions? The result is a map of the “grammar”
of arguments specific to lawyers in a particular culture and historical moment.
It seems possible to imagine a parallel in arguments made by other kinds of
experts. In each of the fields I have studied, arguments recur and are used in
relation to one another in ways that can be mapped. Many of the grammatical
forms and moves identified in legal argument recur, including the transfor-
mation of differences in kind into differences of degree, the resolution of an
identified difference by movement to an analogous difference at another level
of abstraction where a middle position seems plausible or the recurrent identi-
fication of elements from opposing arguments within one another as a tactic

of criticism or affiliation.
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Across the fields of expertise I have studied, disputes take place in more or
less stable types of argument, which can be pictured in series of “levels.” The
basic unit of expert assertion is a link between a proposal about what to do, a
reason, and an outcome.

There are two steps here: an argument about what a foundational fact, the-
ory, interest, or ideological commitment suggests ought to be done and an argu-
ment about the outcome that can be expected to be achieved. When I trained
military commanders in Africa for the US Navy, we made lots of arguments in
this form. In kinetic operations, you must ensure your use of force is propor-
tional to its objective: in this situation, that means this bomb rather than that
one. Why? Because international humanitarian laws—and your coalition part-
ners if you want to play in the big leagues—require it. What to expect? If you
do this, your campaign will be ethical, legitimate, and more effective and your
military will be able to interoperate with ours. Compliance is a force multiplier.

Background policy work asserts a link between these levels: this theory re-
quires that policy to generate this outcome. If there is a great deal of consensus
in a field, these links may be clear and undisputed. There may be no argument:
all the arguments have been won. People may know what to do, why it makes
sense, and what it will achieve without thinking it through. Expert assertion
in such a situation may be performative—the expression of a kind of obvious
logic—or may not even be necessary.

Although perfect consensus is rare, something like this level of clarity is
common among human rights activists: they articulate what needs no articula-
tion. They may be ignored, but rejoinder is less common. International lawyers
arguing about war have the reverse experience: people on all sides of today’s
conflicts make an extraordinary range of diverse arguments about what the
vague and malleable legal materials require and prohibit. Over the past half
century, mainstream economic development professionals have gone through

moments of each. In the 1950s and early 1960s, and again in the 1980s, they
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shared a quite strong and conscious consensus about what development is and
how to bring it about. Each time, there was broad agreement on the relevant
economic theory, the policies it suggested, and the outcomes to be expected.
Those with alternative views were absent from the profession.

Not all of what they shared was fully conscious. Many of the orienting as-
sumptions that held the field together remained tacit or unstated. When de-
velopment experts agreed that “import substitution industrialization” was nec-
essary to “catch up” with the industrialized world, this was a conscious and
well-formulated part of what development practitioners saw as their shared eco-
nomic and historical knowledge. It was a fully conscious “theory” of develop-
ment. If you didn’t accept it, you were outside the field. At the same time, they
shared other ideas—about the significance of industrialization to development,
about the historical meaning of the “industrial revolution,” and about the re-
lationship between what third world societies would need to do and what the
first world had already done—that were less conscious. Other ideas were less
conscious still: that each nation has an economy, rather than there being a global
economy or many small, local economies; that macroeconomic management is
the most significant tool of national development policy, rather than building
institutions to support the microeconomic market decision making of private
parties; that public lawmaking could be effective in third world settings, rather
than there being an almost unbridgeable gap between law in the books and law
in action. Not to share these assumptions was also to be an outsider to the field.

In such a situation, we can expect less argument than explanation. Recep-
tion is smooth: the people making and receiving an argument think things
through in similar ways. Articulation may nevertheless be necessary: just what
is “modernization” or the Washington Consensus, what policies do they entail,
and how can they be expected to achieve development? Where there is strong
consensus, we can organize the policy language on a vertical axis from ideas
about politics, economics, or history, through policy initiatives, to desired out
comes, as in figure 5.8.

Even in moments of great consensus, it is rarely this simple. Normally, there
are competing ideas about each of these things. Experts argue with one another
about the outcomes to be achieved, the choices necessary to bring a particular
outcome about, and the reasons for thinking that choice is wise and workable.
As experts differ in their views about what to do—as they struggle on behalf of
policies with different winners and losers—they have an incentive to develop
alternatives at each phase. People who want to pursue other policies have an

incentive to find experts around the margins of the mainstream consensus.
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Figure 5.8 Neoliberal Economic Development Expertise: A Basic Template
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In the development field, the expert consensus of the 1980s (like that of the
1950s and 1960s before it) broke down rapidly. People revisited the history of de-
velopment policy: perhaps import substitution industrialization was more suc-
cessful than we thought. When countries tried the neoliberal recipe, the results
were often disappointing. Russia did much less well than China. Perhaps the
Asian Tigers did not adopt “liberal” policies after all, but something altogether
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different. New economic theories of development and important qualifications
of Washington Consensus theories emerged. People came to have other political
commitments or to interpret a commitment to capitalism and individual rights
differently. New theories became associated with new examples. New policy sets
became fashionable. These policies came in different forms—alternative strate-
gies for insertion in the global economy, for the institutional arrangements of
privatization—and were juxtaposed to alternatives. Policies that may have been
bundled in a package needed to be defended one by one. Links between poli-
cies and outcomes were disputed: a one-time efficiency gain may have no link
to more rapid growth or may set the economy on a trajectory of development
that will yield slower growth or greater inequality or both. As these differences
arose, the policy alternatives themselves became more nuanced and specific:
privatize, but this way, to these people, using these instruments.

Over a decade or so, the vocabulary for arguing about what to do became
more complex and diverse as new theories were developed and old theories
were chastened or qualified and as the range of empirical evidence and his-
torical experience available for argument expanded. As the consensus disinte-
grated, sometimes experts crossed swords directly, presenting their alternative
as a direct response to the analytic or empirical limitations of other theories.
More often, people blended arguments of various types, perhaps dismissing
neoliberalism with a contextual example and reframing a familiar policy as an
“alternative” by reference to a different analytic.

The expert field became a series of disagreements about what to do, why
this would be sensible, and what it would achieve. The field was characterized
by horizontal arguments between alternative theories, policy choices, and out-
comes, as well as vertical argument about how these could be linked. In fields
like this, the armature for argument will have as many horizontal axes of dis-
agreement as it has vertical assertions about the links between ideas, policies,
and outcomes, as illustrated in figure 5.9.

In periods of dissensus, the basic work of economic development profes-
sionals is to make and defend horizontal distinctions and vertical associations
on this general map. They identify a position on a horizontal axis—a theory
of development, the relevant factual drivers for their decision, the ideological
position or interest group they favor—and make assertions about what this
entails. One might argue, for example, that economist Joseph Stiglitz is right to
focus on the importance of information and coordination costs in developing
countries. His theory suggests a policy choice: when we privatize, we should
shorten agency chains to ensure those with knowledge of the business are in
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Figure 5.9 Policy Expertise: A Template for Assertion and Argument

control through worker ownership rather than sale to a foreign investor. If

we take that route, the outcome will be a more productive use of the social

and physical capital in the firm, stronger growth and development. Moreover,

if Stiglitz is right, the alternative policy—privatize to foreign investors—will

idle the assets altogether, reducing productivity. From the other side, a dif

ferent theory: economic development requires that assets be shifted to their

most productive use quickly by ensuring they trade at market prices, for which

world prices offer a close proxy. This suggests a different policy: privatization

immediately to foreign investors. Only in that way can the inefficiencies of the

current productive system be eliminated rapidly and effectively.
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The crucial point is that this argumentative practice is situated in a terrain of
struggle as described in chapter 2. Expert argument is motivated. People make
arguments in pursuit of projects, in struggles with stakes. They have a reason
to disagree, to search for chinks in a consensus or to defend it. As a result,
it would be surprising if expert consensus running smoothly from theory to
policy to outcome were the norm. It is far more likely that argumentative fields
would develop, over time, toward the more sophisticated template of figure 5.9.

In a given moment, the range of positions on a horizontal axis may be large
or small: a consensus or sharp disagreement about the theory, policy design,
or expected outcome. Over time, as argument is joined, it often becomes pos-
sible to identify a range of positions on a continuum between extremes. Cracks
open as strong positions are seen, on reflection, to be complex amalgams with
components that might be associated with alternative commitments or policy
preferences. Perhaps these subordinate elements could be emphasized. How
prevalent are market failures and information costs? At the policy level, as
we privatize to the workers, how should we incentivize them to move toward
world prices? Policy differences can be arrayed along a continuum from those
most worried about information costs and market failures to those most ready
to rely on the discipline of world prices. When this happens, the difference
between two points on the continuum, whether large or small, may be said to
implicate the starker choice between visions. To force the new worker manag-
ers to meet export targets after only a year is no different than handing the
assets over to a foreign bank: the nation’s social and human capital will be
wasted. A small difference on the policy axis puts the discussion back at the
level of economic theory: do you agree with Stiglitz or not?

As they engage, professionals transform the vocabulary. Sometimes, debate
polarizes around extremes. The broadest issues of principle will seem to be at
stake in the choice between quite fine-grained alternatives. Experts develop
skill in associating other people’s position on a continuum with extreme po-
sitions on an adjacent horizontal axis—to raise the tariff even slightly s to
reject free trade and choose protectionism, with all the associated political,
economic, and practical ramifications. At other times, the details dominate
and it is difficult to convince development experts that any large issues of prin-
ciple are at stake in their work.

It often happens that even the policies most associated with one extreme
can be said to offer the best way to satisfy the concerns of the alternative theo-
ries. A shift to world market prices through quick privatization can also be
said to offer the most effective remedy for information and market failures.
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Worker-managers would be too far from the needed information to make wise
decisions, whereas foreign investors will have the resources and experience to
ensure effective management or to shift the assets to more productive uses.
In a sophisticated field, the range of policies that can be squared with various
theories expands as each theory learns to have something to say about the
concerns of the others. Although a given privatization scheme may take on
a different political or theoretical hue depending on whether the scheme to
which it is being contrasted shortens or lengthens the time new owners have
to meet export quotas before their access to credit is cut off, experts continue
to assert that a particular timeline is compelled by a commitment to the left or
to Stiglitz, or by an analysis of the development context.

In the development policy field today, the range of alternatives along each
horizontal axis is broad and open to debate. Experts have elaborated the alter-
natives with more detail, expanding the number of points on the continuum
between positions and strengthening the range of arguments that might be
made for and against the extreme positions with which each point may be
associated. People in the field rarely have the experience that there is a clear
road from an economic theory to a choice of policy and a desired outcome.
At each stage, there are a range of alternatives that invoke stark differences
of vision between people with different political, theoretical, or sociological

commitments.

THE SOPHISTICATION OF DISENCHANTMENT

There is no expert consensus about what development is or how to bring it
about. The number of possible theories, each with its own committed acolytes,
has increased. More crucially, everyone has become adept at arguing across a
range of theories and deploying a range of historical evidence with little con-
fidence in any of it. The loss of faith in theories and analytics has led special-
ists to reach for more rigorous, if small-scale, empirical work, for ideas from
other fields, including law, and for approaches to policy rooted in contextual
muddling through under the guiding hand of a chastened expertise: identi-
fying bottlenecks, trying to remove them, see if it works, try again. But all
this has not ended arguments about what theories and empirical studies imply
for policy. Rather the opposite. People have kept going, becoming ever more
nuanced and sophisticated in their expert work. To be a development policy
maven today, it is necessary to understand and work across a range of unsatis-
factory theories and historical references to identify and justify policy choices.
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Development policy is not the only field that exhibits this combination of
internal proliferation and loss of faith. As expertise has become ever more
ubiquitous in global political and economic life, it has come to function less
as the performative assertion of the outcome of a past struggle and more as
an argument in current struggles. The fragmentation and legalization of so
many things and the use of legal language for so many purposes have gener-
ated a larger range of professional arguments to master and a broader range
of professionals trained to do so, but ever less confidence in their decisiveness
or clarity. In one after another area, international lawyers have generated a
wide range of positions along one horizontal axis and developed the ability to
associate them with very sharp differences on another: small doctrinal differ-
ences suggest completely different theoretical or political orientations, or the
reverse. Indeed, even in the human rights field, one sees the chastening effects
of becoming a discourse of governance: internal pluralization and the loss of
both ethical and analytic self-confidence, alongside an increasingly sophisti-
cated professional practice shifting easily among claims and styles. People have
learned to associate broad positions—the priority of national sovereignty or of
the international community—with a wide range of doctrines that might once
have seemed to imply the opposite.

There is something useful about a vocabulary of debate that is able to draw
fine distinctions on the basis of an undecidable difference between indefensible
extremes. In a way that may be typical for such situations, however, develop-
ment professionals have a tendency to overstate the solidity of vertical associa-
tions on the map while recognizing that the horizontal differences that seem to
differentiate positions from one another are undecidable or matters of degree.
Experts speak as if the links between doctrines and outcomes, methods and
doctrines are firm and predictable, although they know—at some level—that
other experts will argue for alternative associations in terms equally consistent
with their common expertise. As a result, it is a common experience to find that
an association between a general theory and a specific policy once asserted with
vigor—say that import substitution requires nationalization—on further reflec-
tion and under the pressure of criticism seems far less compelling. At the same
time, horizontal distinctions—between two doctrines or theories or methods—
seem to loom far larger in the minds of experts than one would suppose, given
the quite common experience of instability along the vertical axis. Part of what
experts do is define choices along the horizontal axis by stressing their association
with different outcomes. The exaggeration of horizontal differences brings with
it the common experience that experts are making mountains out of molehills.
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These two tendencies—to overstate the drama of horizontal differences and the
stability of vertical associations—seem to characterize expert fields that have
otherwise lost their substantive coherence and stability.

One would expect a field to fall out of use as it loses decisive clarity: if you
can’t tell us what is and is not legal or how to bring about development, then
we don’t need your expertise. Instead, the more complex and indecisive the
expertise, the more useful it has become. I use the term “sophisticated” to
connote fields of expertise with this kind of complexity and fragmented loss of
decisiveness. The eclectic diversity of such fields has something to do with their
staying power. More people find ways of expressing their projects in languages
that have lost their coherence and are less clearly experienced as logic or neces-
sity. In the legal field, the correlation between proliferation and contradiction
is particularly striking: professional materials that support contradictory argu-
ments seem particularly useful and spread easily.

The expert practices for distinguishing appropriate from inappropriate po-
litical interference in economic markets discussed in chapter 1 were useful be-
cause they are indecisive and chiasmatic in structure. Although there is no
persuasive analytic for identifying “market failures” and their remedies or for
separating “market-supporting” from “market-distorting” regulations, argu-
ments developed in these terms can embrace a wide range of choices about
just where to draw the line. Small differences can stand in for large choices in a
way that permits people to balance otherwise irreconcilable or undecidable al-
ternatives and makes it possible to both argue hyperbolically and reach resolu-
tions practically. Working with these tools, experts generate the experience of
reasoning together without the experience of either responsibility for deciding
or the necessity to decide one thing or another. Their work is a kind of shared

exercise in between, neither determined nor decided.

COMMON SENSE AND STYLE: THE PLAUSIBLE
AND THE UNTHINKABLE, INSIDER AND OUTSIDER

The coherence and plausibility of disenchanted fields remain a puzzle. One
possible explanation would focus on a shared foundation of common sense
and a shared professional style of engagement. Disciplinary common sense sets
boundaries to what can and cannot be argued, even as the decisiveness of those
arguments diminishes, while a shared style marks the line between insiders
and outsiders to the profession itself. As the materials of the field proliferate

to embrace so many positions that decisive resolution seems unlikely, the field
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boundaries become more important. You can argue many things, but you can-
not argue in that way.

The common assumptions that set boundaries are rarely fully conscious.
There is an intuitive sense for professional competence and engagement in a
common enterprise, vague ideas about what societies or economies or people
are like and about the appropriate role for experts, shared historical narratives,
focal points for discussion, problems that seem salient, and issues that seem out-
side their disciplinary domain. This amalgam of considerations is compatible
with the range of available theories, methods, or political commitments about
which those in the field may disagree at a given time. General ideas about what
makes a problem “global” of the sort I explored in chapter 3 can give people a
sense that they are all contributing to better global governance, working with
the same tools, aiming for the same horizon, across lots of diverse issues and po-
sitions. The boundary is implicitly set by the alternative: an “outsider” posture
that fails to share the common sense that we now live in “one world.”

People working in the fields of international law, human rights, and devel-
opment policy have shared assumptions that provide a frame within which
argument takes place: assumptions about things like what economic devel-
opment means, how wars break out or how law shapes state behavior, what
human rights are and why they are important. They also share what might be
called a style or sensibility: a way of approaching their role, a sense of audience
and tone, which gives a sense of coherence to divergent engagements.

In the human rights field, for example, people readily understand the differ-
ence between publicly denouncing a government and working pragmatically
with government officials to resolve an issue: they know where to stand, how
to articulate their normative commitments, in these two quite different styles.
Both styles share a set of commonsense ideas about what human rights are,
why they are important, and what the role of the human rights professional
ought to be. Human rights professionals also understand that each of these
modes of argument can be “taken too far” in ways that draw into question not
only the practical wisdom of the argument, but also one’s professional creden-
tials. One can denounce firmly and clearly, but it is important not to be per-
ceived to be shrill or altogether insensitive to practical considerations and com-
peting harms. It is important to be able, at least in private, to step back from
ethical self-confidence to more pragmatic assessment of strategy. On the other
side, one can partner with governments and corporations, but it is important
to retain the space for ethical pronouncement, whether in public or private,
to avoid being perceived as a pawn of those one would bend to humane ends.
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Figure 5.10 Professional Argument: Boundary Work Establishes a Terrain of Debate

As a field evolves, the boundary between common sense and contested
assumption—and between insiders and outsiders—can shift. Ideas that are
consciously held may sink back into common sense, while ideas that had been
taken for granted may be disputed as new people, ideas, or experiences break
into the field. “Facts” from other fields or from common sense can also be
brought in as trumps when analytics run out—or simply be assumed as a rud-
der for choosing among alternatives. The sophistication of a field is partly a
function of how often new ideas have been made available for contested en-
gagement. As the range of possible contestations rises, it is all the more impor-
tant to cultivate a professional sense of “how far to go.” Style of engagement
and positioning inside or outside the terrain become more crucial than com-
mitment to particular theories.

Experts in sophisticated fields can experience themselves as more “profes-
sional” even as their confidence in the content of their expertise declines. This
is often visible in the arrival of ideas from other fields. Content boundaries are
less important than boundaries marked by role or style: the more heteroge-
neous the material, the more sophisticated the expert. In sophisticated fields,
arguments often end in something like a draw, settling on an outcome that in
one way or another can be said to reflect a balance among competing consider-
ations, taking everything into account, and expressing the general ideological
temperament and associations of the field as a whole.® What seems to hold
these otherwise indecisive modes of argument together is a shared sensibility
about arguments that one cannot make and a practice of transforming op-
posed alternatives into tendencies to be balanced, generating an outcome.

Professional style is more than a complex performance with a limited rep-
ertoire of argumentative moves. Experts in sophisticated fields also develop a
shared posture toward their own practice that sustains strong advocacy and

congenial agreement. One needs to be able to take the materials seriously, but



156 o Chapter 5

not too seriously, to inhabit them professionally but not religiously. Such a
posture can also seem “sophisticated,” although a better word might be “disen-
chanted” or “désabusé.” International law is such a field. Professionals are aware
that at one time jurists in their field cultivated devotion to various “theories” of
international law: explanations of the relationship between international law
and a world of sovereigns. They learn that “naturalism” slowly gave way to
“positivism” in the nineteenth century, and that both theories were resurrected
in various forms in the first half of the twentieth century. They also learn that
no one is a “positivist” or a “naturalist” anymore. All such theories have risen
up for disputation and become available to be harnessed in argument. An in-
ternational law professional today ought to be an eclectic and savvy strategist,
drawing on all these theories and their progeny. The question to which these
theories respond—what makes law binding as law—remains central to expert
practice, in the sense that one should have lots to say about it, but it is also
important to realize that there is no clear answer and it would seem profession-
ally naive to expect there to be.

The practical arguments with which these theories were associated have
also proliferated within the boundaries of good practice. As a sovereign, I can
say that without my consent I am not bound, but I am not able to say that
my will entitles me to take what I can get. Consent is one thing, force and
will something more extreme. Similarly, you can argue that what your op-
ponent is doing is illegal because it “shocks the conscience of all mankind,”
violates the principles and standards of the international community or the
duties implicit in sovereignty itself, but you cannot rest your argument on a
command from God, ethics, or ideology. By eschewing these extremes, the
profession ensures that every plausible position can be associated with both
approaches to international law’s legality. Positions that do not blend both are
outside the frame.

The result is a distinctive argumentative form, in which expert discussion
clusters within boundaries marked by a shared professional sense for the plau-
sible. Although small differences along the horizontal axis may be presented
as sharply different, the extremes invoked to distinguish them are themselves
situated between positions understood by everyone to be beyond the pale: im-
plausible positions for a professional to take.

International lawyers may argue robustly about the basis for claiming that
an opponent should treat a normative proposition as binding, but the idea that
the question could be cleanly resolved by a doctrine—the “sources of law,”
for example—seems naive and outdated. Instead, the field offers an array of
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Figure 5.11 Asserting International Legal Entitlements: The Plausible Terrain

different reasons for asserting that a norm binds, ranging from the idea that the
roots of law lie in the consent of sovereigns to the idea that international norms
reflect a kind of natural law of the world, and a shared professional intuition
that the “bindingness” of rules is, at the end of the day, not that important
anyway. Sources of law doctrine provides a vocabulary for staking out positions
on a continuum between two broad clusters of ideas, while the scholarly debate
between “positivist” and “naturalist” theories of law that once crossed swords
in the discipline ended in a draw.® Small doctrinal differences—how much prac-
tice is required to ground a rule of “customary” law, what must be shown for
“changed circumstances” to vitiate prior consent—are debated by invoking the
difference between a law grounded in sovereign consent and a legal regime
rooted in community values. Every international lawyer needs to know how to
make arguments across this field of possibilities. More important than this argu-
mentative pattern is the sensibility with which it is used. But to take these argu-
ments too seriously places you outside the terrain of a professional practice that
moves easily among considerations of policy, ethics, and realpolitik strategy in
arguing about what norms to follow when. Arguments that would have marked
you as beyond the domain of law altogether a century ago are now necessary to
prevent appearing as a narrow and old-fashioned “legalist.”

Development professionals today have a similarly disenchanted and sophisti-
cated relationship to the definition of development. To be a competent player,
one needs to be able to argue across a range of positions that have emerged
over the past half century while understanding that defining “development”
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Figure 5.12 Defining Development: The Plausible Terrain

is a fool’s errand, displaced by the more practical question of what to do in
particular circumstances. In arguing about what to do, however, one must ar-
ticulate a path between what one proposes and “development.” Disagreement
about where that path ought to lead is part of the bread-and-butter struggle
among development professionals about what to do. One axis of disagreement,
for example, concerns the relative importance of economic growth and other
more “social” indicia of progress. Experts share a sense for the range of plau-
sible professional positions that they often associate with the approaches taken
by particular countries or institutions at a given time, as well as a sense for the
institutions that “went too far” in one direction or another.

Within this frame, a very robust debate can be generated among positions
that differ only marginally but invoke in the minds of their opponents ex-
tremes that lie outside the realm of the plausible. Any of the extant positions—
“high quality growth” to “human development index”—evoke attention both
to growth and to other factors. A painstaking process of argument that ends
up anywhere on the continuum can be said to reflect a “balance.” People who
work in the development field often feel passionately about where their institu-
tion has set the balance relative to other institutions—they are more humane
or hard-boiled than their colleagues across the street—while also realizing that
debates about such things get in the way of the practical alliances and institu-
tional positions that will be necessary to get a desired policy adopted.

When experts in such a situation turn from argument to decision, they
often imagine themselves arriving at the position by carefully weighing and
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Figure 5.13 Distilling Professional Wisdom from Policy Argument

balancing the alternatives and arriving at an acceptable outcome. If it is ac-
ceptable, any outcome will reflect a balance—and since it reflects a balance, in
principle any outcome might be acceptable to reasonable experts. Sometimes
the result is a congenial drift toward a position that allows all participants to
affirm their positions of principle and reject everything extreme. In the devel-
opment context, for example, there is a long-standing debate about the amount
of change necessary to get development going. Is development something that
happens once in the life of a nation, like the industrial revolution, or is it sim-
ply the outcome of steady policy oriented to efficiency or growth? For many
development professionals, this is an issue best resolved by a balanced profes-
sional wisdom, as suggested in figure 5.13.

SOPHISTICATED RULE BY ARTICULATION

In sophisticated fields, self-evident performative assertion gives way to ever
more diverse argument undertaken in a doubled style that can shift from ear-
nestness to irony, from engaged to dispassionate, and from sophisticated to
disenchanted. It remains difficult to explain why some arguments succeed or

persuade while others fail when the vocabulary has become so plastic. It is
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hard not to conclude—or at least be suspicious—that “something else” is going
on. Moreover, if expert vocabulary is this indecisive and open to argument,
it is understandable that people might decry the significance of expertise in
global political and economic life and wish for something different: perhaps
something more directly “political.”

The internal dynamics of professional communities is certainly one thing
that is going on. Style and professional hierarchies as well as the prejudices,
biases and blind spots of professional communities all matter more when the
content of expertise is so malleable. The authority of argument can be less a
function of the content of an argument than of professional values and vir-
tues articulated indirectly: things like balance, modestly, elegance, virtuosity,
workability. These attributes may make an argument persuasive, a professional
virtuous, and a profession legitimate. Expert communities assess excellence

» «

differently and attribute virtues like “judgment,” “objectivity,” “discernment,”
“boldness,” “rigor,” or “originality” in different ways. A proclivity to modesty
or bravado will resonate differently among policy makers or politicians speak-
ing the same language. Individual experts in a field also bring the strengths
and weaknesses of their psychological styles to their work: from extroversion
and introversion or intuition to hysteria, paranoia, narcissism.

Fields of expertise are often proud of their biases, just as individuals may
be proud of their personal styles: we are the humanitarian ones, the judicious
ones, or those who understand the needs of business. Many expert communi-
ties work hard to promote the special insights they bring to problems. So-
phisticated fields are often proud of their eclectic inclusiveness. Having taken
everything into account, they have no bias. Everything that might be contested
has been raised up from common sense and turned into a factor to be evalu-
ated, weighed, and balanced.

The biases and blind spots of these expert communities lie in their remain-
ing unexamined common sense and their shared unwillingness to reopen
the outcomes of past struggle that they now experience as fact. These can be
fleshed out by empathetic interpretation: what must they be thinking to argue
in this way or to stop arguing at that point? Comparative analysis may also
be useful as the alternative disciplinary maps I sketched in the past chapter
suggest.” What do international lawyers see that military strategists do not,
what problems do they find easy or difficult to confront, how do their styles
of engagement conduce to authority in different settings? One can compare
expert practice in different national settings or historical periods to shed light
on the potential advantages and disadvantages of each. Were the authority of
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these experts increased, what problems would become easy to solve, what in-
tractable? Who would get their attention, and who would be invisible?

In looking for blind spots and biases, however, it is easy to underestimate
the flexibility of expertise, particularly in sophisticated fields. Professional de-
formations are not straightjackets. Opposing interests and ideas really have
been domesticated into their argumentative material. Differences between
fields have become differences within them. Within “free-market” ideas there
lurks an exception for “market failures” that can be interpreted broadly or
narrowly. A “free-market” policy could turn out, if properly structured, to be
more friendly to “workers” than its “socialist” alternative. Military profession-
als may be too prone, or not prone enough, to use force. Economists do have
a vocabulary for values other than efficiency, just as lawyers have a robust vo-
cabulary for criticizing reliance on rules or litigation, for broadening excep-
tions, for promoting alternative dispute resolution, structuring administrative
discretion, and appreciating the role of political life in constituting the rule of
law. Political scientists do have a way of speaking about the influence of rules
in international affairs even if they like to preface their accounts of multilevel
games and predictive stability with denunciations of “idealistic” lawyers.

Nevertheless, many diplomats also do see the world from the foreshortened
perspective offered from the UN headquarters building or flying among con-
ferences and summits, commissions and expert working groups. The sites of
prior international engagements loom large—Passchendaele, Somme, Munich,
Bretton Woods, or, closer to our day, Vietnam, Cambodia, Bosnia, Rwanda, or
Iraq. Each stands for a “lesson” that shapes reactions to new problems. Navigat-
ing on such a map can substitute for navigating in the world—for assessing the
actual consequences of actual policies in contexts to come. High up there, it is
easy to expect the Potemkin village of intergovernmental institutions to oper-
ate like the domestic institutions—courts, administrations, parliaments—on
which they were loosely modeled. The expert’s mental map discourages en-
gagement with things below the line of sovereignty. International lawyers focus
on what happens outside and between national jurisdictions: in Antarctica, in
outer space, on the seabed. International policy makers imagine themselves in
a space above sovereignty, a space in which sovereigns mingle, communicate,
have “disputes.” For something to get into this space—to be “taken up on the
international plane”—it must be a grave matter, a serious breach, cause mate-
rial damage, result in irrevocable harm, shock the conscience—or meet any of
the numerous other substantive tests for reversing the presumption that things

below the line of sovereignty are immune from international policy making.
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Sovereigns can do as they like at home—for their actions to be respected on
the international plane they must meet certain standards. These deformations
professionelles can give international policy an odd shape. The international
policy maker sees things like smoke or fish when they cross boundaries more
clearly than when they stay close to home. The law of the sea classifies the
world’s fish species according to their migratory habits measured by their pro-
pensity to swim across international boundaries.

With clever and expansive interpretation, international policy makers in so-
phisticated fields may be able to stretch their materials to address these limita-
tions, but they tend not to. International lawyers can make and unmake the
boundary between war and peace, yet continue to imagine them as distinct.
Although no one is a “neoliberal” and everyone knows all economic transac-
tions might be subject to political control, in practice the default idea of lim-
ited government and global economic “flows” and “forces” limits the malleabil-
ity of the expert material when it comes time to ratchet up regulatory power.
Although everyone understands how to reconfigure contract into property and
both into sovereign power, a default assumption about the distinctiveness of
public and private, capital and labor, limits what might otherwise be a more
flexible set of expert modes of engagement. Capital and private right travel
“naturally,” public policy and labor only exceptionally.

It is easy for international lawyers and policy makers, preoccupied with sov-
ereignty, to underestimate the worlds of private and economic law or to over-
estimate the military’s power to intervene successfully while remaining neutral
or disengaged from local political and culture struggles. When experts identify
international environmental law with the environmentally protective norms,
they overlook the many legal arrangements that encourage or enable despolia-
tion, although international law offers the environmental despoiler, like the
war criminal or the human rights abuser, a great deal of comfort and protec-
tion. This would instantly become visible were such a person to become a cli-
ent. When foreign policy experts overestimate the technocratic nature of eco-
nomic concerns, they underestimate their ability to contest the distributional
consequences of transnational economic forces.

Thinking of their work as “intervention,” down from a great height, inter-
national experts are prone to think there was no international policy before
intervention and easily become preoccupied with debate about whether or not
to intervene. This obscures ongoing engagement with local conditions and the
extent to which all regimes are today the product of transnational meddling
and influence. The idea that one should not intervene without good reason
and good authority erects a conceptual hurdle in front of every humanitarian
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initiative. What standing do we have? Innumerable worthy international policy
initiatives have crashed on the rocks of hesitation to engage. Policy makers
often imagine one might intervene in a place like Kosovo or East Timor neu-
trally, to “keep the peace” or “rebuild the society,” without effecting the back-
ground distribution of power and wealth. This is a dream that there might be
an international governance that does not govern.

Experts share maps of time as well as space. International policy makers
situate themselves in a grand story of the slow and unsteady progress of law
against power, policy against politics, reason against ideology, international
against national, order against chaos in international affairs over three hun-
dred fifty years. In this story, international governance is itself a mark of civili-
zation’s progress. Progress narratives of this sort can become policy programs,
both by solidifying a professional consensus about what has worked and by
defining what counts as progress for the international governance system as a
whole. This can redirect policy makers from solving problems to completing
the work of a mythological history. A strong myth of professional progress
often hinders the pragmatic assessment of specific initiatives. The failures of
particular initiatives may be interpreted as warnings to do more, to inten-
sify the effort, along precisely the same lines. Internationalists too often see
themselves as continuously becoming, polishing their tools, embroidering their
technique, strengthening themselves, that they might one day tackle global
problems. In the meantime, failures reflect the primitive state of the work, the
strength of their enemies, the long road still to travel.

Where biases are unexamined matters of common sense, they may be able
to be brought into debate. Doing so adds to the sophistication of the field.
Where contesting a bias would place one outside the expert community alto-
gether, the boundaries of the field may themselves be contested. It has been
by repeatedly contesting assumptions and field boundaries that modes of
contemporary expertise came to be sophisticated—and disenchanted—in the
first place. The promise that this time everything may finally be taken into
account is what keeps them going. This is also what gives the outcomes of
expert struggle legitimacy: this was not about winners and losers, but about
finally getting it right. In one sense, there will always turn out to be a bias, in
the sense that struggles are, after all, won and lost. In the next round, every-
thing will not be taken into account if this result becomes a fact or prediction
that need not be contested. But if it is contested, the pursuit of finally getting
it right can begin again as something else that had been assumed needs now
to be taken into account. At each turn, the struggle fades beneath the victory
of what will have been reason.
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SOPHISTICATED EXPERTISE: THE SEARCH FOR ALTERNATIVES

If not an ever more sophisticated expertise, what? The most familiar alternative
to expert rule is thought to be politics. Expertise should be subject to an exter-
nal check by interests and ideological commitments that reside elsewhere. Rule
by experts should be subject to the demands of other powers and viewpoints:
those of citizens, stakeholders, or those represented by politicians. Shifting the
locus of struggle may change the outcome. Replacing international lawyers or
development economists with politicians may alter the outcomes of struggle,
just as replacing lawyers with priests or economists with philosophers might.
Different modes of expertise have different blind spots and the status of forces
in different institutions where experts work may be different.

People in struggle move among vocabularies of interest or ideology and
more technical modes of articulation to take advantage of the shifts in relative
authority that may occur as a result. Politicians stop speaking of national inter-
est and talk about law or science. To interpret an opponent’s technical proposal
as the expression of an ideology or interest is among the most basic activities
of expert argument, alongside an explanation of the interests and ideological
commitments that will be served by one’s own proposal. A discussion of ideol-
ogy or interest is not an alternative to expertise: it is an alternative within ex-
pertise. Nor are these vocabularies more decisive or less sophisticated. To figure
out what is in the interests of capital or labor, of the first world or the third,
is to enter the realm of policy making, attuned to perverse effects, unexpected
costs and benefits. The outcomes and how to interpret them will be disputed.
Arguments linking policies to divergent interests and divergent policies to the
same interest will be common: if you really want to favor the unemployed, do
the opposite. Alternatives that seem stark turn out to be more nuanced and to
allow room for more than one political interpretation. It is hard not to con-
clude that the only real antidote to rule by experts is more expertise.

Within sophisticated policy fields, expertise is a complex dialog among tech-
nical and more “political” considerations by people who situate themselves and
one another on different sides of the technical necessity/ideological impera-
tive boundary at different moments. Arguments can become associated with
political positions because they share a family resemblance, rather than as the
result of careful analysis of their consequences. A vocabulary familiar from
the defense of a particular interest in other contexts may be deployed here as
if it would favor the same interest. In contemporary development expertise,

to focus on the prevalence of market failures is to position yourself in the
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center-left; to focus on growth rather than efficiency and develop strategies
aimed at alternative growth trajectories that might be equally efficient with
different levels of inequality is to position yourself still further to the left. All
without a clear sense for the outcomes of policies associated with arguments
of either type in particular contexts. Expert argument is a kind of subdivision
of broader ideological debate. If the market failure people are ascendant in de-
velopment policy, that may strengthen center-leftists elsewhere and vice versa.

Matters of style and professional identity are also involved. To challenge the
expert work of people in sophisticated fields by linking it to political interests
and ideologies can make you sound shrill, lacking in nuance. It can violate
the style rather than discredit the content of expert work and mark you as
an outsider. When protesters in Davos, or Seattle, or Geneva denounce the
WTO as a tool of global capital, it is hard not to think they should probably
break things down a bit more, get more precise, maybe go to law school. But
somehow we also know that if they did, they’d likely lose their edge, dampen
their sense for the politics of global governance, precisely as they refined their
skills to participate in it. Searching for the politics of expertise this way takes
us right back to expertise.

An alternative way to think about the boundaries of expertise would focus
internally on the relations among experts rather than seeking to associate expert
performances with social forces and commitments “outside” expertise. Expert
articulations become effective when someone acts or thinks differently than
would otherwise have been the case. The uptake of expert work has something
to do with how other experts—including lay audiences—grant access, author-
ity, or credibility. We might reposition the evaluation of expertise within the
horizontal terrain of struggle, asking “who yielded” rather than whose interest
or ideology prevailed. Expertise would be effective when it induced the social
experience of yielding: when someone who was taking one path takes another,
releasing the gain she had aimed to secure and allowing you to prevail. Yield-
ing may be a matter of “being persuaded.” This must happen, however rarely,
but it is difficult to separate yielding to argument from yielding to authority no
matter how someone describes her own shift.

From afar, it is easy to overestimate other people’s freedom of maneuver and
their susceptibility to good arguments or pressure. If we think of the global
AIDS crisis as a matter of drug prices and delivery systems, of intellectual prop-
erty and health care finance, it is tempting to imagine that one enlightened
industrialist could make the drugs available, one enlightened judge could carve
out an exception to the rules of intellectual property, one enlightened bishop
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could remove the impediments to education about the causes and consequences
of HIV infection. We just need to get to him with a good argument. When we
contemplate a missile strike to shock and awe someone into respect for norms,
it is easy to think of the foreign dictator able to decide as a rational actor: if we
raise the price, he’ll get the message. When people do not get the message or
fail to respond to argument, it is tempting to see them as irrational, blinded
by greed, religious dogma, or ideology. But the targets of such arguments are
neither rational people waiting to be convinced nor irrational fanatics. They
are experts. They come into their roles as dictators, investors, managers, pat-
ent holders, or bishops precisely by routinizing themselves into a professional
vocabulary and practice that makes it difficult for them to experience freedom
of maneuver for either rational persuasion or irrational preference. They have
reasons embedded in their roles and situation for what they do.

Yet, they may also yield. When and how they do so is a matter of neither ra-
tional argument nor the application of overwhelming force: it is some alchemi-
cal thing in between. Whether the experience of yielding feels like “being per-
suaded,” “knuckling under,” or some combination, the expert may feel a loss of
agency: the other person prevailed. There is a further element in yielding that
is worth noting. When an expert abandons his position in the face of another,
there is a moment of vertigo when the felt necessity of the earlier position
fades. Suddenly, the technical argument, interest, or ideological commitment
that seemed to compel and justify his position gives way. The expert, at that
moment, is free of his expertise. What generally happens, of course, is that he
scrambles to an alternative “reason,” replacing what has become a false neces-
sity with one that feels real. But not always and not right away. In the moment
of pause between, the doorway opens for expert discretion. In that moment we
may glimpse an alternative to rule by experts: rule by people deciding respon-
sibly in a moment of unknowing,.

There is a tradition of understanding politics not as an alternative universe
of ideology and interest, but as an experience of deciding in the exception, in
the freedom of not knowing, released from expertise but not from responsi-
bility. To expand the possibility for a politics of expertise in this sense would
mean expanding the experience of decisional freedom in the practice of those
who participate in the background struggles of global governance. Experts
often flee from this experience. Their flight, their denial of freedom and re-
sponsibility is part of their self-presentation as an expert.

My intuition is that this flight from decisional freedom and responsibil-
ity is among the drivers for ever more sophisticated modes of expertise.
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Comprehensivity and disenchantment operate as a robust defense to the idea
of an outside. You can come to the expertise hotel, but you may never leave.
These experts have thought of everything, heard all the arguments, mastered
all the theories, and seen it all before. Although an allegation of capture by
interests or ideologies imagines an outside to their reason, it underestimates
the plasticity and comprehensiveness of expertise and imagines one could fig-
ure out what interests or ideologies require without asking an expert. In their
disenchantment, experts know better. Although the tools of their expertise
are not determinative, by operating within these routines, you can experience
yourself the avatar of good judgment and wisdom. You are not taking a posi-
tion: all the positions have always already been taken. Nor are you deciding.
You are articulating the direction of right reason.

Yielding is the experience that everything had not been taken into account.
If politics is the experience of deciding, it is an experience people in the most
sophisticated fields only feel when they yield and in a moment of uncertainty
inhabit a kind of personal responsibility for unforeseeable consequences. The
arguments that experts level at one another can have this effect when they
press someone to experience conditions of ambivalent, contradictory, or vague
guidance from their expert vocabularies. Illuminating the limits and self-image
of sophisticated professional practice may help to expand this space and en-
courage a form of expertise that could experience politics as its vocation.
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CHAPTER 6

LAW AND THE GLOBAL DYNAMICS
OF DISTRIBUTION

The legalization of global political and economic life has made legal expertise
a predominant language of engagement in transnational struggle. Law offers
a language of disagreement and justification nestled in a body of shared com-
mon sense and accepted facts, a set of roles and institutional practices giving
form to their use, and modes for relating legal assertions to the material world
of coercion and the social world of status or legitimacy. Legal rules consti-
tute actors on a terrain of struggle by arranging entitlements and authoriza-
tions defining what it means to be a “corporation” or “state” or “citizen,” each
armed with a backpack of legal powers and vulnerabilities. Legal expertise
then rules by articulation. People exercise powers, allocate funds, engage in-
stitutions and fire guns by expressing claims of entitlement or authorization.
They use legal language to assert power, justify submission or allocate gains.
When their articulations are effective, their assertions are confirmed. When
legal materials register those outcomes as entitlements, they provide a baseline
for the next round of struggle. Law seems to have a kind of social power to
legitimate the operation both as a whole and in its particulars. As a result, we
can read in legal norms and institutional arrangements both sediment of past
struggle and the tools available for new projects.

In this chapter and the next, I explore two remaining puzzles, before turn-
ing to the role of law in modern warfare to illustrate the workings of legal
expertise in contemporary global political life. Although people in struggle
rapidly grasp the significance of law for the allocation of gains and losses or
the consolidation of relative powers, the role of law in distribution remains
underappreciated by scholars. In this chapter, I focus on law’s distributive
significance and the importance of legal rules and arrangements as stakes in
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struggle to fill this gap. A second puzzle is the continuing skepticism in the
scholarly community about the existence and “legality” of law at the global
level given the dramatic spread of legal expertise as a vocabulary of global po-
litical and economic struggle over the past century. In the next chapter, I revisit
the history of international law’s reinvention by scholars and practitioners over
the past century to suggest an answer: the legalization of global life accompa-
nied a dramatic fragmentation and internal pluralization of legal expertise. As
the legal field became more sophisticated, in the sense I have explored in the
preceding chapters, it became more useful, if also less decisive or analytically
compelling.

Although international legal scholars have rarely made the distributive sig-
nificance of law the focal point of research, there is a long tradition of doing so
elsewhere. In the United States, the tradition is often said to have begun with
Oliver Wendell Holmes, who famously asserted that “the judges themselves
have failed adequately to recognize their duty of weighing considerations of
social advantage.” Among the American legal realists, many of whom took up
Holmes’s suggestion in one or another way, Wesley Hohfeld and Robert Hale
were particularly influential on my own thinking. Hohfeld for disaggregating
legal entitlements into pairs—right and duty, for example—that focused at-
tention on their oppositional or distributional relationship; and Hale for his
account of the role of reciprocal threats of coercion in the bargaining power of
those who engage one another on the basis of legal entitlements.> The postwar
embrace of sociology and economics by American legal scholars expanded the
tools for understanding the process by which social conflicts become trans-
posed into legal arrangements and vice versa.> More recent works by Duncan
Kennedy and others in the “critical legal studies” movement are the direct

source for the approach I develop here.*

THE POWER OF LAW: COERCION AND LEGITIMACY

In the first instance, people struggle over legal arrangements because law
promises enforcement: it signals a promise by an authority to back up its state-
ments with force. If you trespass on my property, I can call the police. If you
enter my market without a license, the state will make you pay a fine. But
this is not all there is to it. Not all official legal arrangements are enforced:
much goes unpunished or is settled among people with the state only vaguely
in the background. Some normative arrangements are not backed up by the
state, but by customary authority. At the international level, there is no state
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standing above the situation to enforce. Enforcement, when it occurs, is hori-
zontal, undertaken by other states, by economic pressure, by media pressure,
consumer boycotts, or military engagement. Some analysts have said that only
where there is enforcement ought we to speak about law at all on the inter-
national plane. That makes some sense—a realistic prediction of coercion is
central to normative authority. But rather than shrinking the domain of law,
this approach has tended to expand it. Lots of social, political, economic, and
military pressures have the effect of “enforcing” normative expectations trans-
nationally. Reading back from them, we find lots of law.

The fact that so many people involved in global struggle do so in legal terms,
seek legal gains, reframe their ideologies and interests in technical legal argu-
ments seems to go beyond the coercive power law brings in its shadow. Or at
least, we would need to understand that coercive shadow in very broad social
terms. People sometimes use the word “legitimacy” to denote law’s additional
social power beyond the naked promise of coercion. Legitimacy in two senses:
when people accept that something is “legal,” it seems legitimate; and law it-
self has legitimacy as a mode of engagement, a set of procedures for dispute, a
vocabulary of arguments for advocacy and persuasion.

In the first sense, law’s power rests in its ability to create what we might call
a “legitimacy effect.” If you can get someone to accept that something is legal,
you will create in them the feeling that it “should” be accepted. This allows law
to serve as a force multiplier in international economic and political discus-
sion. If bombing the city was legal—if the dead civilians were legally permis-
sible targets—you can expect that fewer people with the influence to oppose
the military action will do so effectively. If you can convince people that oc-
cupying the territory is “illegal,” by contrast, it will take more political energy
and will to sustain the occupation because fewer people will be disposed to let
it continue and many who oppose it will feel empowered. This kind of power
also has a dark cousin: the power that comes with violation. People who be-
head journalists undertake a strategic legal (or, perhaps better, illegal) maneu-
ver, seeking the authority that comes from a perception that they are outside
norms of legitimacy. They may pay a price: their struggle may become more
difficult if opposition hardens its resolve in light of their violation of legal or
ethical mores. But they may also gain a great deal: visibility, even “legitimacy”
from others on the outside of what pass for universal norms.

It is a puzzle how law—private law, national law, international law, indus-
try standards, corporate codes of conduct—came to have this legitimating
power. Law’s legitimacy is itself the ongoing outcome of struggle, over both
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the authority to speak the law and the authority of legal speech. For the mo-
ment, the outcome internationally seems to be a broad dispersion of authority
to speak in legal terms and a broad recognition of the prestige and authority
of legal claims. Although this state of affairs may or may not turn out to be
stable, it seems rooted in the background ideas elites have about how things
work, alongside ideas about what an “economy” is, what a “state” is, or how
politics and economics work.

At the same time, however, one unfortunate idea many people in the global
elite share—with my own grandmother, as it turns out—is the sense that “in-
ternational law” hardly exists. There are some treaties, there is the United Na-
tions, and that’s about it. One Christmas, when I told my grandmother how
much I enjoyed studying international law, she calmly asked, “But David, do
they even have that?” And yet, Grandma knew, as people everywhere instinc-
tively do, that the suitcase she brought on board at home still belonged to her
when the plane landed overseas. When she traveled, she expected to be able
to reason with people when she arrived in familiar normative terms, just as
confidently as she expected every country to have a flag, a national flower, and
a typical souvenir. She might not know the local language, but she did know
when the hotel had failed to meet its obligations or the local shopkeeper had
pulled a fast one. She was not alone. People around the world have expecta-
tions about law’s reach, significance, and availability as a common language
for talking about who ought to do or get what that go far beyond the world of
treaties and UN resolutions. This expectation has a lot to do with the ubiquity
of legal rules and institutions themselves. So long as people struggling for ad-
vantage experience the power of legal arrangements, the persuasiveness of legal
arguments, and the effect of legal authority, my grandmother will continue
to be correct in her prediction that she will be able to rely on it in otherwise
strange locations.

Although it is easy to think of international affairs as a rolling sea of politics
over which we have managed to throw but a thin net of legal rules, in truth
the situation today is more the reverse. There is law at every turn. Even war
today is an affair of rules and regulations and legal principles. Nor is the global
market a space of commercial freedom outside of law. Global trade—even in-
formal and clandestine trade—takes place in a dense regulatory environment
among entities whose capacities and bargaining power are structured by legal
powers, obligations, and privileges. The dispersion and fragmentation of eco-
nomic and political power brought about by their globalization have only ac-
celerated their legalization. The result has been a tremendous proliferation of
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law and the vernacular of legal expertise. The multiplicity and ubiquity of rules
contribute to their legitimacy and to the expectation that they will continue to
be available and useful.

Yet global life is governed less by a functioning system of rules and institu-
tions than by a hodgepodge of local, national, and international norms, made,
interpreted, enforced, or ignored by all manner of public and private actors.
We live in a world of conflicting and multiplying jurisdictions, in which people
assert the validity or persuasiveness of all manner of rules to one another with
no decider of last resort. The footprint—official and unofficial—of national
rules and national adjudication extends far beyond their nominal territorial
jurisdiction. Every sovereign territory is penetrated by the effects of rules made
and enforced elsewhere. And then there are the many overlapping private ar-
rangements, financial institutions, and payment systems, an alternate world of
private ordering through contracts and corporate forms, standards bodies. It
was, after all, a network of impenetrable private obligations that tied the global
financial system in knots in 2008 and has yet to be unwound. Even global
liquidity is as much a matter of private leverage and securitization as it is a
function of central bank determinations about the money supply. Private en-
titlements hold public coffers hostage, whether to foreign bondholders or local
pensioners. The informal sector is also global. Informal rules and customary
normative expectations are significant for multinational businesspeople as well
as small-scale traders and migrants. Remittances, barter, trade and exchange in-
ternal to families or firms, black markets, and corruption rackets all have rules
and institutions—and enforcement mechanisms. Stigmatizing them, ignoring
them—or utilizing them—is, for every public and private actor, a strategic
choice. Law’s capacity for both strong advocacy and reasoned compromise,
and its plasticity to strategic novelty, seem rooted in the tremendous array of
possible legal arguments, precedents, and procedures that emerge from this
transnational normative hodgepodge.

All this law is relevant for the struggles through which global political life
and economic life are carried out in three broad ways. First, legal claims are
often an effective tool for defeating rivals and consolidating gains. Legal rules
distribute value and foreshadow coercive enforcement where that distribution
is not respected. Second, law provides a language for advocacy, negotiation,
and conflict resolution. People struggling with one another argue about their
entitlements and use legal arguments to discuss the meaning and applicability
of broad principles and ideological commitments. My grandmother had no
knowledge of the foreign law of public accommodation. The arguments she
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expected to be able to make with a foreign hotelier had their roots in law as
a repository of hegemonic meanings, moral injunctions, social rankings, and
commercial expectations.

Finally, law is relevant for people in struggle because legal ideas, rules, and
institutional arrangements structure the balance of power among individuals
or groups, shaping the terrain on which they come into conflict with one an-
other. Large and small countries, local regulators and global companies, cen-
tral banks and global investors all confront one another on a terrain shaped by
their respective quiver of powers and vulnerabilities. Over time, as legal rules
and the outcomes of legal disputes consolidate winnings and lock in small dif-
ferences of power, large dynamics of inequality can arise. In this chapter, I look
at each of these in turn. In the next chapter, I consider the century-long trans-
formation of international law that rendered it a sophisticated, comprehensive,
and malleable tool for global struggle.

LAW: A MODE OF DISTRIBUTION AND THEREFORE STRUGGLE

Law’s distributive role is no surprise to people engaged in transnational eco-
nomic or political struggle. They work hard to understand and exploit legal
arrangements favorable to their interests and to shape the regulatory land-
scape. Law distributes when it gives people entitlements and legitimacy that
strengthen their bargaining power, either individually or as member of a fa-
vored group. Legal rules distribute when they consolidate gains, marking the
line where coercion will enforce an allocation of value to us rather than to
our competitors. Regulations alter patterns of distribution by changing relative
prices. Law permitting some weapons and prohibiting others will advantage
some armies over others. The fact that migration is more tightly regulated than
movements of goods or capital affects the relative bargaining power of inves-
tors, workers, and manufacturers. Access to capital depends on a specific inter-
section of local and global financial rules and practices.

Despoiling the rainforest is not only an economic decision—it is the exercise
of a sovereign legal privilege at the center of international environmental law.
Each sovereign is legally privileged to exploit the resources and despoil the
environment within its territory. When smoke crosses the border or harms
become egregious, arguments for restraint can be mounted. The privilege (and
its exceptions) allocates powers and responsibilities in a way that markedly
weakens the leverage of all who would preserve the trees. Were the exceptions

to expand effectively and the privilege shrink, the status of forces between
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despoilers and preservers would shift. Because it distributes, law has value for
people in struggle, and is often also at stake in conflict.

What is less obvious is how thoroughgoing this distributive function is in
global political and economic life. The ubiquitous distributional significance
of legal arrangements in world political economy can be illustrated by consid-
ering David Ricardo’s famous analysis of the “gains from trade” in light of his
analysis of “rent.” Ricardo demonstrated the potential for “gains from trade”
with a simple model taught in every introductory college course on the eco-
nomics of trade: two countries producing two products with different resource
endowments or technologies. The theory is simple, if somewhat counterintui-
tive: even where one country needs more inputs than another to produce both
products (is at an absolute disadvantage in the production of each), there will
be gains from trade if that country exports the product in which it has a rela-
tive or comparative advantage.

In the classic demonstration, illustrated in figure 6.1, although country B
takes more inputs to make both radios and televisions, if country B exports
four televisions to country A, country A can release two units of input, apply
them to the production of radios, and export six radios to country B, which
can use them to release six units of input. Applying those six units to TV pro-
duction allows for the production of six televisions, a gain of two televisions
overall. Country B has a comparative advantage in television production. By
exporting four televisions and importing radios, it can gain value equivalent to
two televisions. The principle could, of course, be equally well demonstrated
from the perspective of country A, which has a comparative advantage in radio
production. In this case, as illustrated in figure 6.2, country A exports six ra-
dios, allowing country B to release six units of input, apply them to television
production, and export six televisions. Country A, in turn, is able to release

Country A
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Figure 6.1 Ricardo: Gains from Trade to Country B
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Figure 6.2 Ricardo: Gains from Trade to Country A

three units of input from television production, apply them to radios, and
achieve a gain of three radios. This is all quite straightforward.

The struggle arises when the gains from trade are distributed. Will we end
up with the equivalent of two more televisions in country B or three more
radios in country A? This will depend upon an enormous number of variables
which it is customary to treat as matters of “bargaining power” or as a kind
of automatic consequence of things like the relative “productivity” of factors,
“competitiveness” of economic actors, “price elasticity” of supply and demand
in markets for these products. If lots of countries make similar radios at simi-
lar prices but country B is the only other place you can get televisions, for
example, we would expect country B’s bargaining power to be higher and a
larger portion of the gains to end up there. What does the distributing is the
market, setting prices for factors based on their productivity and for products
based on supply and demand.

But what economists call “competitiveness” and “substitutability” depend in
part on the legal and institutional arrangements that affect things like costs of
production and barriers to entry in the two industries, the structure of these
(and other) industries in both countries, the relative power of labor and capi-
tal invested in the two industries, the monopoly power of producers in each
industry, the distribution of preferences and the process by which preferences
are shaped in the two countries, and so on. Most obviously, if country B is
the only place A’s consumers can get televisions because B holds the patent
for televisions, the relative competitiveness of the two products can be traced
directly to a legal entitlement closing production to other nations who might
otherwise bid down the price and shift gains from B toward A. Changing ar-
rangements that have this kind of market-shaping effect could change a coun-

try’s bargaining power, the competitiveness of its products, or the productivity
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of its factors and thereby affect the distribution of gains. As a result, they are
worth struggling over.

Economic words like “competitiveness” and “productivity” have their par-
allels in political terms like “leverage” or “persuasiveness.” They obscure the
institutional arrangements that went into the bargaining power sausage. Each
of these apparent facts (“he had more leverage, she was more persuasive”) rests
on legal entitlements, institutional arrangements, and vernaculars of persua-
sion that could be organized in different ways and are therefore themselves
worth struggling over. Bargaining power depends on many things we associ-
ate with “power™ relative size, prestige, wealth, or military might. Bringing
relations of power to bear on the bargain occurs through institutions of one
or another sort.

Consider colonialism. Regardless of who makes how many radios, if B is a
colony of A, we would not be surprised to find the gains ending up with A.
The colonial center, we would say, has the power to extract the gains. But how
exactly? The “power” in a colonial relationship needs to be exercised through
institutions, whether social, military, or legal. Did country A take the televi-
sions by force? Did A preclude B from trading with other countries? Did it
compel purchase of radios from A at above market prices? Perhaps there was
a complex tax system—or set of currency controls and licenses—that ensured
the prices paid in the two countries distributed the gains to consumers—or the
tax office—in the imperial center. Or perhaps the institution doing the work is
a social one: colonial elites so enamored with products branded in the mother
country that they were willing to pay more. And things could be arranged the
other way around: perhaps consumers in the mother country were compelled
to purchase colonial products at higher prices as part of the overall colonial
arrangement.

Ricardo recognized the significance of background social and legal institu-
tions when he identified the centrality of “rents” to the distribution of gains
from land. He was interested in how landlords holding highly productive land
were able to charge more than the cost of production as demand increased
and less productive land came into use. He wanted to explain how people de-
ploying equal quantities of labor and capital in agriculture could nevertheless
obtain different returns. Presuming the labor and capital were provided on
parallel competitive terms in all locations, some land, he observed, was simply
more productive. At any given time, the price of food would reflect the costs
of labor and capital needed for its production on the least productive land in
cultivation. Otherwise that land would not have been brought into cultivation.
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If you put your labor and capital there, you would earn nothing. If you put
it on the most productive land, you would earn the difference between your
costs and those on the least productive land in cultivation. He called that dif-
ference “rent,” which he attributed to “the original indestructible powers of
the soil” over and above the labor and capital that had been applied equally
in the most and least productive plots. The landlord had exclusive access to
this “rent” because of property law: the landlord can call on the enforcement
powers of the state to ensure that he alone receives the return above the cost of
labor and capital necessary to produce the food on the most productive land.

Ricardo thought this was a bad arrangement. He thought landlords were
less likely to make good use of those gains than other pluckier folks. They
would consume it, waste it, sit on it, spend it abroad. One way to unravel land-
lord privilege as demand for food rose, he reasoned, would be to open Britain
to grain produced elsewhere more cheaply. The price of food would no longer
be set by the least productive plot in Britain, and the landlord would no longer
have a free ride on his property in better land. In this sense, the landlord’s rent
was the product not only of property law, but also of the Corn Laws and all
the other legal arrangements that kept the price of food high enough for him
to reap this benefit. That is one reason he favored their repeal.

Ricardo’s analysis had limits. As a theoretical matter, it is notoriously dif-
ficult to say what portion of the price of anything represents “rent” as opposed
to the “cost” of production. It depends on what you attribute to “cost” and
what you attribute to the “indestructible powers.” If there is a market for land,
the cost of acquiring the property right might as well be treated as part of the
capital brought to the endeavor. Obtaining and securing a property right—an
entitlement to rent—could be seen as another cost of production or the pur-
chase of a needed service and the return a reflection of those costs.

But Ricardo was on to something. For one thing, there are situations in
which there is no market for a landlord’s entitlement. Suppose he and all the
other landowners had inherited their land and they were not permitted to
sell, by law or custom. Although it might seem reasonable to treat the cost
of acquiring the property as a cost of capital if the landlord had paid for it or
in retaining the land forwent equivalent investment opportunities, where law
forbids that, we see more clearly the hand of power and it seems reasonable to
call the gain an unearned rent, arising not from the soil but from the legal and
social arrangements. Sovereignty is somewhat like this: there is no market for
countries. What the elites of a “rentier state” have to play with are sovereign
entitlements in a territory. They can license production, control the flow of
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labor, tax the proceeds, encourage or tolerate all manner of informal coercive
demands for side payments, but they cannot sell out and buy another country.
What they obtain reflects the indestructible powers of sovereignty.

There turn out to be lots of background legal rules that affect the land-
lord’s ability to enjoy the full difference between the cost of production on his
excellent land and on the least productive land. Perhaps agricultural workers
are prohibited—or required—to unionize. Perhaps they are tied to the land as
serfs. Perhaps some workers can move and others cannot. Perhaps banks are
forbidden—or encouraged—to make loans in the agricultural sector. Just as
the law of inheritance and property empowered the landlord to extract gains,
workers (and bankers) will also be able to wield their entitlements (not to be
enslaved, to exit for the next farm) to extract something. The gains arise not
as a natural return on capital or reflection of the productivity of labor, but
from the legal arrangements. Property, labor and sovereignty have no intrinsic
value or indestructible powers. When those acting with the legal entitlements
and vulnerabilities of property owners, laborers and state officials struggle with
one another over value, the gain accruing to some at the expense of others
reflects the relative strength of the legal powers they each brought along in
their backpack.

In a sense, any economic gain could be understood to arise from the en-
titlement to exclusive use of the return from something. The soil, after all,
has no economic power: it is just there. People have to add capital, labor and
know-how to get food, the food has to be sold and the proceeds parceled out.
Like the land, wealth, technology and labor are also just there: they have no
inherent productivity or generative powers. A person has to have the entitle-
ment, under some conditions, to use those things and retain the gain. Those
conditions could be set in many ways: labor might be slaves, technology might
be more or less exclusively owned, capital might be rationed, allocated or sub-
sidized, and so on. And then the people who have these entitlements have to
figure out among themselves how to divvy up the gains, bargaining in the
shadow of their various powers and vulnerabilities vis-a-vis one another. Land,
wealth, knowledge, and labor become economically productive only as legal
institutions. The “indestructible power” in each case is the power of law.

To formulate this as a general proposition: legal arrangements distribute
when they effectively exclude some people from participation in gains in the
shadow of a promise of coercive enforcement. The landlord can have the tres-
passer imprisoned—or may have legal permission to shoot where his exclu-
sive entitlement to the bounty of his land is threatened. A requirement that
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landlords bargain with a state-sponsored labor union or sell to a state market-
ing board is equally coercive, forcing the landlord to accept less favorable terms
than he could with individual peasants or buyers A prohibition on agricultural
unions—or the law of serfdom—would coerce a bargain the other way. The
law would not have to be official to do this work, nor would the coercion need
to come from the state. In lots of situations, business practice and local custom
are far more effective in conditioning access to gains from economic activity.
In so doing, all such arrangements permit “rent” in the sense Ricardo identi-
fied as the consequence of property rights to productive land. Globally, con-
straint on participation in gain is ubiquitous, and differential access to returns
is everywhere reinforced by entitlement.

When economists use the language of rent today, however, they have
a more limited class of situations in mind: returns that arise when markets
diverge from “optimal” or “competitive” prices and returns. Rent arises as a
result of something “abnormal” or “distortive.” In this picture, the image of
a normal—or ideal—baseline of market transactions unimpeded by power is
crucial. Without it, all returns would be as much a matter of Ricardian rent as
a return on investment or recovery of cost.

In the legal field, for example, law and economics scholars Bebchuk, Fried,
and Walker describe the potential impact of “managerial power” on execu-
tive compensation this way: “Managers with power are able to extract ‘rents'—
value in excess of that which they would receive under optimal contracting—
and managers with more power can extract more rents.” The word “optimal”
does a great deal of work here. They have in mind a normal situation in which
managers are the transparent agents of shareholders, disciplined by a competi-
tive market in managers to work in the interests of shareholders and minimize
agency costs associated with the need to hire managers in the first place. Rent,
they explain, is the “excess of the pay obtained by him over what he would
have received under a contract that maximizes shareholder value.”” The au-
thors then identify a series of social and legal arrangements that permit the
exercise of manager power to divert to their own pocket part of what should
be returned to shareholders, even in the face of shareholder supervision of pay
by the board.

The idea that managers ought optimally to attend only to shareholder value
is, of course, also a reflection of legal arrangements. It would be easy to structure
corporations to ensure that managers were responsive to the state, to the com-
munity, or to workers as well. Or we might think the arrangements of power
that permit managerial capture of corporate profits are themselves normal: were
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shareholders to institute rules to force departure from them, they would be
extracting rent from the poor managers. If we think of rent as the reflection of
the power to exploit scarcity—here the power to divert corporate gains either
toward or away from shareholders—then it would be rent all the way down.
Economic returns always reflect a power to exclude, often a legal one conferred
by contract or property or office or status or regulation of some kind.

The development economist Raphael Kaplinsky uses “rent” to analyze the
distribution of gains in global supply chains, urging developing nations to im-
prove their ability to extract rent by “upgrading.”® His capacious conception of
rent focuses on comparison rather than normality. For Kaplinsky, rent arises
from any arrangement that permits firms to garner a larger share of the gains
from production than others by excluding competitors from a source of value.
He sees rents arising within firms when they invent or adopt new technolo-
gies, develop unique or improved skills, adopt new forms of organization, or
institute changes in design and marketing that give them an edge over the
competition. Some rents, he argues, are endogenous to the sector but are dif-
ficult for any one firm to obtain on its own: the ability to foster and operate
networks, speed logistics, develop some kinds of quality, design, or human
resource advantages. Clustering firms in an industry or relying on similar in-
frastructure can lead to competitive advantages for all firms in the cluster, Sili-
con Valley being perhaps the most well-known contemporary example. On a
larger scale, Kaplinsky identifies rents that are exogenous to the industry as a
whole: resource rents (the country has oil), policy rents (the government sup-
ports national champions at home and abroad), infrastructural rents (someone
else paid for the harbor), and financial rents (institutions have been arranged to
ensure credit is more readily available than it is elsewhere). His book is a plea
for developing nations to adopt institutional arrangements that will permit
their own firms to exclude others from gains generated across value chains.
Firms, cities, regions, industries, and nations should all seek to upgrade their
position in global value chains by increasing their privileged access to one or
another moment in the production of value.

This approach is enormously useful because it denaturalizes the failure to
capture gains. The gains from trade in radios and televisions are not distributed
between country A and country B by the operation of economic forces. They
are distributed among all kinds of players—the respective industries, their labor
forces, their bankers, the consumers of each product—through struggle over the
authority to exclude others from access to parts of the process through which

value is generated. The issue is not your “competitiveness” or the inexorable
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laws of “supply and demand,” but your inability to arrange things to exclude
the other guy from the gains arising in a global value chain in which you par-
ticipate. You have bargaining power if you can get the corner on one or an-
other indispensable link in the chain, erect barriers to entry around the piece of
global production you dominate, exercise relative monopoly power, and exclude
competitors. The bargaining power of everyone involved—workers, investors,
suppliers, distributors, suppliers of transport, retailers, consumers—depends on
their ability to exclude others and coerce others to surrender gains. By defini-
tion, if you are not extracting rent, the others are.

Like many economists, Kaplinsky says little about the role of law in the
battle for rent. He does acknowledge that rents endogenous to the firm “may
be protected by unwritten process know-how or by formal entry barriers such
as trademarks, copyrights and patents.” Yet each form of rent he discusses de-
pends on formal and informal legal or institutional arrangements. The bar-
gaining power advantages he sees in the structure of firms, of finance, of labor
relations, of consumer entitlement, and much more have their basis in legal
arrangements. In some industries, intellectual property does provide the cru-
cial lever. In others, it is the relative concentration of monopoly power at one
place in the global chain—the large automotive manufacturer and credit in-
stitutions vis-a-vis both suppliers and retailers; or the major consumer product
retailers through their dominance of access to large chains of retail stores and
the contractual terms that structure relations with everyone else. Protection
for innovation or access to an educated labor force may be crucial. So might
privileged access to energy or transport, or privileged access to low-wage labor,
or the privilege to despoil the environment. All kinds of technical standards
relating to health or safety may affect who can secure the gains to be had from
an exchange of televisions and radios.

“Rentier economies” are appropriately named: their development path is
rooted in the access their elites have to value arising in their territory. But
it is not the “indestructible power” of oil or natural gas that pours money
into the sovereign wealth fund. It is the authority of legal arrangements. Were
those arrangements to change—from sovereignty over natural resources to
local formal and informal licensing, citizenship rules, taxation, and corruption
schemes—there would be no reason to anticipate that a particular subset of the
people who happened to live on top of an oil reserve would end up so rich. The
division of gains among the Qatari government, Chevron, and the immigrant
workers in Doha is the product of innumerable local and international, public
and private legal arrangements.
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The impact of legal rules on the allocation of rents between economic ac-
tors depends on the context—and on a network of other legal arrangements.
Where compliance by suppliers with a new technical standard gives a large auto
manufacturer a quality edge in their market, the resulting gain—and costs—
will need to be distributed across the production chain. A large American or
Japanese manufacturer may have effective monopsony power over their parts
suppliers in Thailand or Mexico for any number of reasons: their size, know-
how, prior investments, government support, location in a free trade zone, and
so on. If so, they may have the “power” in negotiating contracts with suppliers
to force acceptance of the new technical standard, imposing the cost on suppli-
ers and capturing the full gain for themselves. But even here, the supplier may
have cards to play. Perhaps they can “upgrade” to meet the standard at a lower
cost, more quickly, more verifiably than their competitors, effectively excluding
them from a new opportunity to contribute to gains generated when the man-
ufacturer sells the cars. Perhaps they have a license for components necessary
for quick compliance, receive subsidized credit to facilitate their upgrade, ben-
efit from technology transfer and training programs enabling their labor force
to make the change, or are simply the only firm permitted to sell to the manu-
facturer in the “free” trade zone. Contracting to comply with the new standard
will represent an opportunity to upgrade and capture gains, rather than a new
cost. The struggle over legal requirements—whether imposed privately or by
regulation, adopted voluntarily or under pressure—occurs in the shadow of
strategic assessments of this type. Will compliance offer a new opportunity to
exclude and capture gain, or would it impose a cost and represent submission
to the successful “upgrading” strategy of my competitors or business partners?

If you leave law out of the picture, it is easy to underestimate the potential
to rearrange access to rent. Many economists speak about the strategic impera-
tive for companies—and countries—to enter and hold “high-value” segments
of the global production process. It is common to think of a ladder running
naturally from natural resource exploitation through processing to assembly,
manufacturing, design, branding, and invention. It seems a rule of thumb that
high-wage “innovation” or “knowledge-based” activities will offer opportuni-
ties to retain a greater portion of the overall gain from economic activity in
the value chain than low-skill manufacturing. Law is an important tool for
encouraging people to move up the ladder.

But it is also important to understand how much this hierarchy of value itself
depends on legal arrangements. A shift in intellectual property law and labor
law, for example, might sharply diminish the exclusivity of innovation-based
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activities and reduce the availability of the privilege to access low-wage labor.
At the margin, regulatory shifts in the many rules governing access to returns
from different activities in global value chain can alter what is and is not a
“high-value” activity. It is no wonder, therefore, that we also see intense strug-
gle over those rules, undertaken in an extremely unruly and disparate fashion,
among producers, consumer groups, investors, firms, cities, and nations.

By definition, not everyone can succeed—that’s why it is a struggle. Upgrad-
ing is a relative accomplishment. A country might think that securing a low-
wage niche through a special tariff arrangement would offer the opportunity
to upgrade from agricultural to industrial labor only to find that others have
easily secured the same advantage and compete viciously on price. A firm may
think that locating the industrial capability to process logs into plywood close
to the forest will secure it a privileged position, only to find those who fi-
nance the lumbering of the forest locked into a long-term contract with for-
eign plywood manufacturers. The local government may have gotten a cut for
ensuring the exclusivity of their access to the trees. If there is a constitutional
struggle in global economic governance, it is over the authority to allocate and
secure privileges and other entitlements. At stake are not only economic gains,
but the power to allocate in the next round.

The struggle over rent is not waged among nations alone, but through a
complex set of struggles among domestic and foreign firms and governments.
Although people speak about “Mexico” and “China” competing on price in
low-wage manufacturing, the dynamics are more complex. Firms “within”
each country and different offices “within” each government will have different
interests—often aligned with other social groups or economic entities, whether
inside or outside the nation. Nor will the impact of rule changes on “China” or
“Mexico” be clear. Is a tariff reduction properly understood as a “concession”
to foreign business or as an advantage for local consumers and the national
economy? Short-term obstacles can often spur longer term advantages.

A few years ago, I visited a number of maquiladora firms in Mexico. They
were creatures of development policy: situated in industrial parks constructed
with government assistance and advice, purchasing inputs and exporting
under licenses in free trade zones, individual owners receiving training from
their government supported industrial association. All were concerned about
Chinese competition: despite proximity to the US market, they simply could
not compete on price. As we talked, it became clear that they had no clear
strategy to compete with Chinese low-wage manufacturing other than to hope
the government would come up with a different protected niche for them
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to occupy. Their strategic mentality was that of franchisers: astute managers
of businesses whose design, cost structure, production method, and market
had been provided by others. In China, meanwhile, development policy was
aiming to upgrade: exportoriented firms should turn to the internal market
and raise wages. The government’s tools were regulatory, financial, and ad-
ministrative adjustments. And they were pouring resources into universities,
knowledge-based industries, and high tech. The market spaces opened up for
others by these policies spurred economic activity in other countries. I had met
assembly and textile factory owners in Thailand and Brazil who were far more
nimble in their search for rents as the terrain shifted. In this sense, “Mexico”
could not compete. But back in Mexico City, maquiladora manufacturing was
last year’s fad. I heard no sympathy for the plight of the owners I had been
visiting. Mexican government policy was to upgrade: the energy was in high-
tech, knowledge-based industry. At the same time, a nimble factory bread com-
pany was buying outdated cookie factories across the American South while
a Mexican cement company embarked on a program of Asian and European
expansion intended to circumvent quotas blocking access to the US market
and ended up becoming a leading global player. A new division was opening
between Mexican firms with access to global finance and those without.

Even the countries we call “rentier states” may or may not be able to cap-
ture the rent. Despite—or within the framework of—collective action through
OPEC, oil-extracting countries compete with one another to offer a competi-
tive rate of return to big oil. They have the normal tools of taxation, regula-
tion and rules about foreign investment, alongside public spending powers of
inducement at their disposal, and the informal mechanisms of coercion and
corruption in which extractive industries are often embedded. Some may tax
heavily while others may force the oil majors to invest in local firms or hire
and train local labor. Some may promise to build infrastructure—or charge for
infrastructure. Local militias and senior politicians may need to be paid off.
The labor force will have some power to capture gains, depending on citizen-
ship and migration law, family law, welfare law, labor law, and much more.
Some may have the capacity to mobilize domestic savings or finance for explo-
ration and development, others not.

Meanwhile, oil multinationals will have know-how, technology, expertise,
access to capital, relationships with others in the chain of production, trans-
port, refining, and distribution that will be protected by property, contract,
corporate structure, and regulations of many sorts. From the perspective of
big oil, it will come down to rate of return, a calculation of future gains and
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costs relative to other opportunities after factoring in the relevant risks. Their
leverage will change over the course of an investment: at first, perhaps they
compete with others for the license, later they will be the only game in town.
Or the reverse: at the start, their power to withhold investment gives them
leverage that will be foregone once the development is under way. They, the
government, and all the local parties will seek to lock in their entitlement
to rent—and will seek to renegotiate that entitlement whenever their leverage
seems to strengthen.

In the end, the gains from trade will be distributed across these many claim-
ants: inside the rentier state, inside big oil, among firms further along in the
production process, suppliers, corporate home states, and consumers. In all
these locations, the invulnerability to competition that comes with the abil-
ity to exclude allows someone to capture the gain. Whether that ability arises
within the firm, within the sector, or within the nation, it will rest on entitle-
ments, even where it looks like a quality or price advantage. It is in this sense
that entitlements are the stakes in struggle.

LAW AS EXPRESSION: ADVOCACY AND RESOLUTION

Legal differences between and within countries at the most detailed level are
contested by people who believe they unfairly exclude them from participa-
tion in economic gain. All countries now understand that you have to strat-
egize your insertion into the global economy by arranging the institutions over
which you have some control to enable economic actors you prefer to get and
keep the gains. As a result, people have ample incentive to argue about the
relative appropriateness of rules favoring themselves and other people and to
develop a vocabulary for doing so. When legal reasons are effective in reallocat-
ing gains, law distributes by force of argument.

Legal materials offer people the opportunity to express particular gains
in universal terms. Legal arguments sometimes pass smoothly into effective
reception, articulation a decisive resolution of past struggle that others feel
unable or unwilling to challenge. At other moments, they can be sharply con-
tested by people preferring other outcomes. The vocabulary for struggle may
be both narrowly technical and broadly principled and can often be associ-
ated with ideological alternatives and images of national interest common in
general public discussion. As law has become an ever more global vocabulary
of assertion and dispute, the lexicon of possible arguments has grown broader

and more flexible.
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Nevertheless, like other professional vocabularies of dispute, law reflects
the shared experience that some kinds of arguments are inappropriate—and
likely to be ineffective—on the international stage. It rarely seems appropriate
in international affairs, even among determined adversaries, to argue that God
intended us to win—or, for that matter, that our superior power means we
can just take what we like. People may think that, may say it at home, but in
transnational argument people shy away from asserting their interests this di-
rectly. They come up with “reasons™ historical reasons, economic reasons, legal
reasons, reasons rooted in common ideas about justice or utility. When repre-
sentatives of the Islamic State of Iraq and the Levant spoke about their gains
as confirmation of the will of God, it confirmed their outsider status almost as
clearly as the beheadings that accompanied the video message.

It seems to be a quality of professional disputation to frame one’s claims in
an ostensibly general language. The result is often a somewhat—but not too—
technical vocabulary of arguments: claims about what will work, how much
things will cost, what the impact on health or growth or the environment will
be. Many of the arguments people bring to bear have their roots in professional
or academic fields like economics, development policy, political or social theory,
or history. By the time they are brought to bear in policy discussions, rigorous
analytics and careful research have often given way to a looser vulgate of “rules
of thumb” and “best practice.” When these arguments are effective, people ex-
perience them as analytically sound. When consensus weakens, they are more
likely to be experienced as ideologically driven or the transparent expression of
opposing interests. To function as a shared vocabulary of debate, law needs to
be capacious enough for advocacy in both directions while creating the effect
of decisive resolution frequently enough to seem both useful and legitimate.

I was first struck by this in the late 1980s when a young partner from a law
firm I had worked for in Washington was asked to assist in the development
of what became the Reagan and later Bush administration’s Structural Impedi-
ments Initiative, a bold effort to get Japan to change aspects of its internal
legal, institutional, and cultural landscape that were thought to disadvantage
American companies seeking to do business in Japan. The job was to help
frame the obstacles faced by these American companies so that they could be
presented by the US trade representative in negotiations with the Japanese.

There was, of course, an element of bareknuckle demand for market access:
we want more of the gains or we’ll exclude you from our markets. But that left
a great deal to be discussed. For one thing, how ought the USTR to distinguish
between strong and weak claims by American industry for inclusion in the
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initiative? Everyone claimed that without government help, jobs would be lost
in key congressional districts. Rather than simply assess their lobbying budget,
it seemed useful to have a way of analyzing their claims in technical terms.
The United States also needed a way of assessing the rule changes in Japan for
which their arguments were strongest. This seemed to require some kind of
common vocabulary for discussion with Japanese experts. It was not enough to
say simply: we just want this more than you want that. Negotiation seemed to
require principles, reasons, and some kind of distance between positions and
interests. We needed a way to say that the rule changes we wanted would align
things properly while their preferences would not.

The broad framework for thinking this through was provided by trade law.
The existing trade agreements were too general to determine the outcome—
and besides, the United States was hoping to extend those agreements, break-
ing new ground in its demands for changes by Japan. In a very general way,
however, the trade system did offer a way of talking about legal and cultural
arrangements. It begins by imagining that the governments of “Japan” and
the “United States” aggregate political and economic interests of their respec-
tive societies and confront one another as representatives of those interests. At
stake in the discussion are legal rules—tariffs and other regulations—that may
be said to favor home country interests. To determine which rules can stay and
which must go requires people to distinguish those rules that are part of the
background necessary to support market activity and are presumptively legiti-
mate from those that distort normal economic exchange and permit the extrac-
tion of rent and are presumptively dubious. Market-supporting rules should be
enforced while market-distorting rules that functioned as “non-tariff barriers”
to trade or otherwise rendered trade “unfair,” ought not to be promulgated.

These terms did not have clear or settled meanings. There were a number
of specific regulatory regimes constructed in the shadow of this idea, and peo-
ple had a general sense about the distinction between market-supporting and
market-distorting. There were clear cases on both sides: private law rules of
contract and property, police protection, and stable financial arrangements,
on the one side, subsidies for local business and regulations that explicitly ex-
cluded foreigners, on the other. From there, people could intuit a landscape of
plausible and implausible arguments. They could imagine people pushing back
and forth on the distinction: your rules distort, those favoring me support.
There was a kind of loose background regime where these arguments could en-
gage one another, located in a complex interaction among industrial lobbyists,
academic experts, government officials (institutionally structured in different
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ways in Washington and Tokyo) participating in intergovernmental negotia-
tions, all in the shadow of the General Agreement on Tariffs and Trade, other
trade agreements, and the background consensus of the professional communi-
ties devoted to their interpretation.

And so the team went to work. Was the requirement that cars be outfitted
to drive on the left in Japan a distortion permitting Japanese manufacturers
already tooled up to produce them to capture gains that would otherwise flow
to Detroit? What about the requirement that consumer products be labeled
in Japanese? That technical manuals be written in Japanese? What about the
regulations covering the teaching of English in Japanese primary schools? Each
of these ideas was seriously discussed, along with hundreds of others, from
Japanese land use arrangements, public infrastructure finance, and retailing
practices to the American budget deficit and domestic savings rate. Since it is
rules and rents all the way down, there is no principled or analytically precise
way of figuring out what is background and what is distortion. It depends on
what you think is normal’ Nevertheless, the Japanese were willing to under-
take the discussion in these terms, and so were the Americans. The result was
a satisfying and useful vernacular for struggling over the claims of American
and Japanese industry for favorable rules. The seemingly unlimited potential to
reinterpret elements of a nation’s legal arrangements as “non-tariff barriers to
trade” because of their differential impact on local and foreign actors was part
of what made the legal vocabulary so appealing.

Many of rules that differed in Japan and the United States did not arise
for discussion, either because everyone assumed they were part of a normal
market-supporting rule system or simply because no one in industry thought
to contest them. Lots of those rules allocated gains among different actors in-
volved in economic activities linked to trade: between creditors and debtors,
large and small enterprises, financiers and producers, and so forth. These bat-
tles had already been won and lost. After the Structural Impediments Initiative
was concluded, it would have been possible to reassess the situation and search
for regulatory tools that had escaped contestation but that could now be ad-
justed to strengthen the “bargaining power” or change the “competitiveness”
of various actors: perhaps antitrust rules, labor law, environmental law, taxa-
tion, and so on. Looked at with new eyes, perhaps these also departed from
the normal, permitted the extraction of unearned rent. And so the struggle
would continue.

We might reimagine Ricardo’s picture of trade to foreground the role of law
in the distribution of gains, attending both to the uncontested arrangements
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Figure 6.3 Professional Argument over Rules Distributing Gains from Trade

allocating gains and to the language for disagreement about whether those al-
locations are normal rules supporting market competition and productivity or
illegitimate intrusions of political power distorting competition to permit the
extraction of “rent.”

We can speculate about what makes the “rent” versus “cost” or the “market-
supporting versus -distorting” vocabularies attractive for people struggling
over the gains. One factor seems to be the analytic chiasma on which they rest.
All gains could be said to reflect costs, if we include opportunity costs and the
costs of acquiring, defending, and utilizing the entitlements to exclude others.
In this sense, “rent” is simply a pejorative for profit or gain: other people’s
profits recast as unearned “rents” rather than reflections of their contributions.
In another sense, it is rent all the way down: everyone’s bargaining powers
arise from the distribution of entitlements. There is no generally accepted and
decisive analytic for drawing a line between background rules that support
costs and those that generate rents. It depends on what seems ordinary and
what seems the result of power. Similarly, all rules that affect relative prices
might be seen either as “unfair barriers to trade” or as the normal regulatory

infrastructure for market activity.
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Another factor that made this vocabulary attractive was the subtle link be-
tween this apparently technical—if analytically not very robust—way of argu-
ing and differing national and ideological visions of normal economic activity.
It is clear that the opposing interests of Japanese and American business were
at stake. People referred to what was going on as a “trade war.” But neither
party needed to say directly, “I'd like more of the gains, thank you.” They
could appeal to a purportedly neutral or shared analytic of “fairness™ everyone
should support and no one should distort the conditions for trade. The word
“fairness” itself operates in at least two registers: as a technical synonym for
trade based on market-supporting rules, and as a general normative expression
of disapproval. Although this may seem an idiosyncratic case, the association
of “war” with technical argument is routine. Even when presidents speak about
“defeating” the enemy or, as Vice President Joe Biden put it, “follow[ing] ISIS
to the gates of hell,” a military campaign takes shape and acquires legitimacy
in arguments to Congress, to allies, or to the press, in a technical vocabulary
of appropriate and proportional force.

The trade vocabulary is also open-ended in a way that makes it easy to asso-
ciate with larger ideological commitments. The market-supporting/-distorting
distinction is loosely linked to ideological disagreement over the appropriate
scope of government. To someone who favors disembedding the global econ-
omy from political life, lots of rules (particularly in other countries) will seem
like distortive licenses to extract rents. For others, more regulatory arrange-
ments (at least at home) will seem part of the normal background to market
bargaining. A trade war fought in these terms will accommodate a vicious
struggle over the allocation of gains—as well as over large-scale ideological
positions—while also remaining sufficiently technical to permit a wide range
of intermediate resolutions. After all, once the matter has been settled, the
outcome will be normal: anything else would be an illegitimate distortion.

The outcome of arguments tethered, however loosely, to national interests
and ideological positions also distributes power among those interests and po-
sitions. The persuasive power or legitimation effect of Japanese and American
demands in future struggles was affected by their relative success in the Struc-
tural Impediments Initiative. While the initiative was under way, people were
assessing—and reassessing—the relative “power” of American and Japan. Was
Japan’s spectacular success in penetrating American markets—and America’s
dismal record in reverse—a sign of American decline? Or had Japan been
cheating, burdening its economy with government interference for short-term

gains in ways that set the stage for a future decline or postponed an inevitable
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reckoning with American manufacturing prowess? The ideological stakes were
also clear. The East Asian Tigers were being touted at the time as examples of
the economic development success that comes with neoliberal policies of de-
regulation and trade liberalization. Japan was chastised for the reverse: unfairly
structuring their internal market and supporting their export leaders for ad-
vantage. If it turned out that the Japanese legal and institutional arrangements
targeted by the initiative were acceptable, the persuasive effect of arguments
for market liberalization would be reduced and the legitimacy of strategic gov-
ernment intervention as a tool of economic development increased.

It remains a puzzle how experts experience their engagement in argument
using a vocabulary with these characteristics. That it would be useful to have
a vocabulary for advocacy and resolution that was linked, but not displaced,
by interests and ideological commitments, and that was technical in feel but
plastic enough to permit a range of positions and resolution, is clear. Using
the vocabulary leaves a feeling that one both is and is not speaking about in-
terests and ideologies, and that resolutions are analytically defensible but not
analytically required. When I have discussed the “market-supporting/market-
distorting” framework with trade professionals over the years, I have found a
kind of looseness in their relationship to the rhetorical tools of their profession.
The most sophisticated players in some way know—and don’t know—that the
distinction rests on a commonsense baseline understanding of the normal re-
lationship of government to economic life about which there is no consensus.
They know their apparently technical discussion is also—or ultimately—about
ideology and interest in just the ways the technical distinction assumes away.
But somehow all this conduces to a kind of sophisticated satisfaction. The point
is not that it makes sense analytically, or that it avoids ideological and political
commitments, but that it is useful, is shared, functions as a way to discuss and
resolve differences—perhaps precisely because it straddles the technical and the
political. Theirs is a sophisticated disenchantment.

Whatever the experience of using this kind of technical-strategic vocabulary
in struggle, all kinds of people have learned to do so. It is not only—or even
primarily—the US trade representative and his or her counterpart in Japan
who debate these assessments. People everywhere in transnational economic
life argue to change the rules so they can capture gains. They identify points
in the production process where value is generated and try to position them-
selves to exclude others by deploying entitlements. They urge the government
to take a stand against their adversaries and defend what they have extracted
from governments at home and abroad. Some of their successes sink into the
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background while others come to be contested by their adversaries as “unfair”
departures from normal market arrangements.

No authority stands in the background overseeing, adjudicating, and enforc-
ing the outcomes of these battles over the distribution of gains. The World
Trade Organization, often imagined as providing a governance framework for
global trade, is simply one space among many for carrying on the struggle,
where the uncertain line between market-supporting and market-distorting
rules can be argued out. Nor is the WTO itself structured as a governing in-
stitution above member states. At best it provides a framework for horizontal
bargaining among governments about tariffs and regulations that can be un-
derstood to function like tariffs, along with a dispute resolution mechanism
whose enforcement depends on the relative willingness and ability of member
governments to exact or bear costs vis-a-vis one another."

The common framework for discussion is more vocabulary than institu-
tion. People contest rules favoring their adversaries by expanding an analytic
frame loosely rooted in what they understand to be “trade law”™: part national
statute, part precedent from other disputes and other regimes, and part simply
what they imagine any law worth the name would stigmatize as “unfair.” In
this they are not unlike my grandmother confronting a foreign hotelier. The
non-tariff barrier discussion is characteristic of many international struggles
undertaken in legal language: at once technical and open to association with
broader ideological positions and interests, sufficiently malleable to permit a
range of possible (strong) arguments for various positions, and yet capable of
defending outcomes in terms that sound at once principled and analytically
sound.

LAW AND THE STATUS OF FORCES AMONG GROUPS

The countless individual struggles that drive global political and economic life
leave patterns in their wake. The winners and losers are not only individuals
or companies, but nations, regions, social groups, economic sectors, and ideo-
logical positions. The Structural Impediments Initiative was intended to adjust
the relative power of industries, labor, commercial, and financial interests be-
tween Japan and the United States. It was widely understood as a test of the
two nation’s relative powers and of the persuasive authority of an ideological
commitment to deregulation. It affected the relative positions of importers and
exporters, Japanese and American manufacturers, consumers and producers as
they looked ahead to future conflicts of interest.
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Legal arrangements everywhere affect the balance of power between groups,
changing the bargaining power of individuals and firms in ways they are not
able to change or negotiate away on their own. The status of forces between
debtors and creditors, investors and public authorities, consumers and pro-
ducers, both across national boundaries and within them, rests on legal rules
and institutions that may be the product of intense conflict or simply an un-
intended byproduct of arrangements made for other reasons. Airline regula-
tions affect costs and relative powers of consumers and airline industry players,
banking regulations those between debtors and creditors, laws of war those
between well-equipped modern armies and insurgents. Large firms and finan-
cial institutions often find it easier to exercise and enforce their entitlements
transnationally than small firms, consumers, and workers. On the other hand,
patterns of extraterritorial antitrust and international administrative coopera-
tion may strengthen some medium-sized companies at the expense of large
monopolies.

Third parties and struggles are also affected. Things the United States failed
to achieve in negotiations with Japan were harder for others to achieve in par-
allel negotiations elsewhere. How far it seemed possible to go in questioning
the distortive impact of Japanese background rules abroad affected the appetite
of trade negotiators and commercial interests in other places. Success in chal-
lenging a Japanese background rule as a non-tariff barrier emboldened people
to try similar arguments elsewhere. And there was also a backlash—perhaps
the United States had pushed things a bit far and a greater respect for regula-
tory differences should be encouraged.

At stake is not only the distribution of gains, but the large-scale direction of
society. Economies configured differently will operate differently, just as differ-
ent allocations of legal capacities and authority will generate divergent polities.
By tracing the impact of legal forms on the economic and political actors and
activities they constitute, people can identify choices among different political
and economic trajectories. They can struggle to identify and build alternative,
even equally efficient or democratic, modes of economic and political life with
diverging patterns of inequality, alternate distributions of political power and
economic benefit, more or less space for experimentation or contestation.

Although the significance of legal arrangements that shift power among
groups is widely understood, the responsibility of those arrangements for eco-
nomic and political outcomes is routinely overlooked. In September 2010, I
traveled to Yaroslavl, Russia, for a meeting organized by then Russian Presi-
dent Medvedev’s office to consider the efforts necessary to lay the foundation
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for a “knowledge-based” Russian economy to reduce dependence on extractive
industries. In 2011, in Astana, Kazakhstan, I heard a great deal about the presi-
dent’s plans to develop a more diversified economy. In 2012, planners in Doha
described their plans to lay the foundations for a “knowledge-based” economy
by 2022 to reduce their reliance on natural gas. Mexico had this in mind as
they moved from low-wage manufacturing to high tech. So did China. In all
these cases, the tools were legal and administrative changes to reallocate oppor-
tunities to garner rent in the name of social transformation: adjusting rules on
credit, education policy, immigration, intellectual property, local autonomy,
export and import licensing: turning the levers of state power to allocate gains
to those who would innovate as they had once been turned to those who
would industrialize. By changing the rules, the privileged sectors—investors,
innovators, entrepreneurs, national champions—would be strengthened.

Although people feel confident they can identify the levers necessary to
change the allocation of power and wealth among social groups, economic
sectors, or individual firms, this rarely translates into the feeling that some-
thing could be done about inequality, whether locally, nationally, or globally.
People who readily understand allocations among firms, industries, or nations
as the outcome of struggle nevertheless interpret patterns of inequality as in
some way natural. People intended to move people from the country to the
city, transform peasants into factory workers, remodel low-wage industries into
innovation clusters, but no one intended inequality. People intended to liberate
capital here, expand liquidity there, open these markets, restrict access to credit
somewhere else, manage exchange rate fluctuation, and expand opportunities
for securitized investment, but no one intended fiscal “imbalances.”

One answer may be the tendency of past wins and losses to sink back into
the “normal” or even the “constitutional.” Large changes that emerge from
struggles sometimes do seem “constitutional” they shift the institutional ter-
rain, settle some debates while opening others, strengthen some political and
economic actors while weakening or excluding others. The powers of a sov-
ereign wealth fund that began as an instrument of policy can come to seem
part of a nation’s constitutional separation of powers. Within the European
Union, a change in the institutional structure for managing bailouts—Ilike
the 2012 European Stability Mechanism—may consolidate a distributive set-
tlement of risk among economic players and narrow the channel for politi-
cal debate within and between member nations. The invention of new legal
instruments—the “credit default swap”—may destabilize settled expectations
and risk allocations. Over time, they may come to seem indistinguishable from
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property rights with longer historical pedigrees. Calling a result of struggle
“constitutional” may also help to make it so. Constitutionalization—locking
some things in, locking some actors out—is as much a strategy of engagement
as a map or foundation for government.

The background common sense of expert vocabularies may constitutional-
ize inequality in this sense. International lawyers, for example, typically share
an unstated presumption that the world of international politics is somehow
prior to and more real than the artificial net of international rules they have
created: the member states are somehow more real than the international in-
stitutions in which they are members. Real states like Israel are somehow au-
tomatically more legitimate and solid than legal “entities” like the Palestinian
National Authority. On a larger scale, the idea that religion is part of the pre-
history of international law helps consign religious ideas and institutions to the
margins of international politics, just as international law’s understanding that
the commercial world of the market and the private world of the family lie
outside its purview distributes power over families to states while disempower-
ing states relative to the global economy. All these ideas generate narratives
and institutions and expectations that shift the powers and statuses of people.
When international law speaks in the language of universals, it acts as a cloak
covering the distributive practices it authorizes and accepts.

The relative status of law itself may also be a factor in the distribution of
power and the consolidation of inequality. In the field of development policy,
for example, the relative authority of economics has outpaced that of law or
other social sciences for more than fifty years. When development economics
supported strong development states pursuing import substitution industrial-
ization, there were sociolegal strands of thought in law that might have raised
questions about the plausibility of a development program so dependent on an
effective administrative state. In later decades, when development economics
supported weak states, deregulation and open markets, legal expertise might
again have raised questions about the plausibility of bringing marketready in-
stitutions into being by calling for them in legislation. The relative hegemony
of economic ideas—and the absence of robust legal objections—influenced the
balance of forces among elites who favored and disfavored particular policies.
The result encouraged the opening of markets without countervailing policies
to blunt the potential for sudden changes to unravel local capabilities further
or allow new kleptocrats to retain whatever gains were captured.

To say that international law is a “game of the middle powers” is to say that
European nations more readily find themselves occupying the symbolic “center”
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of the global legal order than of the global military or even economic system.
By contrast, when the United States speaks in the name of national security,
it places an issue on a terrain where Americans are accustomed to deference
from European allies. When the world’s elites understand an issue like torture
in legal terms, European positions may seem more compelling. If they can be
reinterpreted in security terms, American positions may have more weight. As
war becomes increasingly something to be debated in legal terms, the Europe-
ans find themselves able to punch above their weight in global debates about
the legitimacy of one or another campaign. The increasing hegemony of human
rights and international adjudication as a framework for diplomacy seems to
have deepened inequalities between African and European states.

When people feel their powers reflect a constitutional settlement, the status
of forces wrought in the last battle is not only maintained, but also naturalized.
This tendency to interpret relative power as a fact of the situation rather than
the outcome of prior struggle takes us back to rents. Or, perhaps better, to the
obverse of rents: all those arrangements through which gains are distributed
that recede from view into the “normal” world of competitive costs and com-
parative productivity. But global poverty and inequality, like spectacular wealth
and military prowess, are not just facts to overcome. They are byproducts of

struggle underwritten by legal arrangements and defended in legal terms.

THE DYNAMICS OF DISTRIBUTION AND INEQUALITY:
CENTERS AND PERIPHERIES

Global inequalities rest not only on the legal outcomes of individual and group
struggles settling the status of forces among them but on arrangements that
affect the dynamic interactions among those who lead and those who lag. In-
deed, the link between inequality and the legal arrangements among groups
is most visible when differences compound dynamically: when the rich get
richer, the poor, poorer. People readily intuit that winners rig the game. Al-
though the mechanisms differ, in every society winners find ways to change
the rules to make future gains easier to garner. That is why they play for rules.
That also happens globally. Large transnational investors and corporations,
for example, have used their leverage with their home and host countries to
promote treaties guaranteeing the enforcement of commercial arbitral awards,
thereby disempowering host state national judiciaries, shifting authority to a
professional community of well-paid international arbitrators, and empower-
ing the commercial interests most well represented in the arbitration process.
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But the legal foundations for dynamic gains are not only a matter of rigging
the rules. Legal arrangements structure patterns of interaction between rich
and poor in a variety of ways that encourage the compounding of gains. A
conventional way to imagine this would be to shift the focus from people to
a larger structure: winners don’t rig the rules, the system is already rigged in
their favor. This is a common and very useful way to conceptualize global po-
litical economy, not as an endless series of struggles among people and groups,
but as a biased system or structure. Nevertheless, a midlevel focus on struggle
to capture gains, such as I have proposed here, also has much to contribute to
our understanding of law’s implication in the dynamics of inequality.

For a long time, global inequality was interpreted against the background of
a relatively stable relationship between a “first world” of developed nations and
everyone else. The main players in the story were the developed nations of the
North Atlantic, whose balance of power (or balance of terror) stabilized their
domination of a world system before, during, and after colonialism. This ar-
rangement was both naturalized and critiqued. Many global elites—even those
most concerned about poverty—tended to imagine that differences between
rich and poor reflected a historic fact: some nations “had developed” through
an industrial revolution, while others had not yet done so. Once political
equality was ensured through decolonization, it seemed appropriate to expect
economic inequality to be addressed nationally, if with a bit of foreign aid and
expert guidance. Global inequality was an unfortunate fact, rather than the
product of ongoing institutional arrangements.

Many social scientists—sociologists, economists, historians—responded
to this elite sensibility by developing interpretations of the linkages between
wealth in the first world and poverty elsewhere. Historians and anthropologists
reexamined the institutional, social, and economic structures associated with
colonialism and found parallels in contemporary patterns of global trade, pro-
duction, and diplomacy." Development economists formulated a range of the-
ories linking underdevelopment in the South to development in the North in
a relationship of “dependency.”’? Immanuel Wallerstein drew on these strands,
starting in the 1970s, to develop a mode of analysis rooted in the identification
and description of “world systems.”"* The aim was to build an interpretation of
the relationships among political, economic, and cultural changes on a global
scale over long periods: power, knowledge, and capital are exchanged world-
wide in structures that generate and reproduce inequality. The central image
associated with world systems analysis is the relationship between a “center”

and a “periphery.” The analytic project is to identify the institutions and social
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arrangements through which unequal patterns of exchange are enabled and to
trace changes in those arrangements over time.

Although the economic fault line between an “underdeveloped” third world
and a “modern industrialized” first world no longer defines global economic
relations, the intellectual tools generated by these critical traditions remain use-
ful for understanding the process by which the outcomes of struggle generate
patterns of inequality. Global political economy is characterized by social and
economic dualisms between leading and lagging sectors, regions, economies,
nations, and populations every bit as entrenched as the old line between an
industrialized “center” and an underdeveloped “periphery.” Dualism now criss-
crosses national boundaries in a variety of directions, generating inequality
within and among national economies along many different axes. The schism
of leading and lagging rends the political economic life of nations, cities, and
regions as much as it divides the world. And things remain remarkably unequal.

Political authority aggregates in leading cities, regional powers and global
hegemons, each with a hinterland of subordinate powers. Economic gains also
aggregate as firms or industries capable of extracting a disproportionate share
of gains are able to invest, attract talent, raise wages, sustain financial institu-
tions, raise property values and support government services while those with
whom they interact at the periphery face competitive pressures that diminish
their capacity on each of these dimensions as it becomes ever more unafford-
able to break into the geography, institutional system, or mode of production
characteristic of the center.

Conventionally, center-periphery analytics have been associated with social
science traditions that emphasize the dynamics of a system. It has seemed neces-
sary to identify the “center” and “periphery” of something: a field, a geography, a
history, or world system within which something is the center and something
else is the periphery. The system provides the coherence, holding the center
and periphery in a relationship, raising the temptation to treat the system as
the agent of inequality: the system permits the center to exploit and dominate
the periphery. I propose to focus on dynamics of struggle without framing
them in a constituted order or system. Imagine the global situation as a kind of
dualism without system, generated by the continuous struggle through which
gains are distributed. Which legal and institutional arrangements permit gains
to aggregate, empower some and not others in future struggle, lock in differ-
ences in knowledge, bargaining power, or leverage? Detached from a “system,”
the asymmetric or hierarchical relationships may be spatial, temporal, or just a
matter of mental emphasis. The crucial point is relational: inequality between
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them compounds as a result of legal and institutional relations affecting their
interaction.

This kind of dynamic is easy to see in global value chains, which are often
organized around a lead firm or firms able to capture and hold gains dispro-
portionately." Global distributors like Walmart and Carrefour, for example,
might be understood to be at the “center” of a value chain running from cloth-
ing manufacturers in Bangladesh to consumers in Europe or America. Parts
suppliers who must adjust production to meet standards demanded by global
automakers may find themselves in the “periphery” of their supply chain. We
would not be surprised to learn that lead firms are able to extract a dispro-
portionate share of the gains from trade within the chain, just as first world
consumers may have more rent-extracting power vis-a-vis global retailers than
their suppliers in Bangladesh.

The dynamic question is whether these differences become self-reinforcing.
Leaving aside, for the moment, the legal arrangements that make this possible,
it is easy to imagine that lead firms will be able to invest in “upgrading” un-
available to firms at the periphery operating on thinner margins. Firms in the
center may be able to use relative monopoly power to intensify competition
among potential suppliers or extract know-how generated at the periphery for
use elsewhere while protecting their own intellectual property in ways that
intensify their bargaining advantage. Suppliers spread across the “periphery” of
the global productive system may lack the knowledge, confidence, or experi-
ence to utilize the bargaining power they have. As gains fail to come their way,
they may find themselves ever less able to figure out how to capture rents, com-
peting in a race to export at the lowest cost, further eroding their share of the
gains and their ability to upgrade. Scale often matters a great deal. Large firms
with large transaction volume may have access to different financing terms or
technical expertise, for example. Lead firms may have greater influence over
the public hand across the value chain. Prestige may also play a role. Actors
positioned at the “center” may come to be treated as having more bargaining
power than their stock of entitlements and authorities would support were
they put to the test. When gains at the center are self-reinforcing and firms at
the periphery find themselves increasingly unable to extract rents, the global
value chain has unleashed a dualist dynamic of downgrading at the periphery
and upgrading at the center.

Gunnar Myrdal’s loose analytic framework for thinking about economic
and social dynamics is useful here.”® He starts with economic inequality be-

tween regions within one country and aims to understand the tendency of
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differences to become more pronounced over time. In the normal course, he

suggests, gains in one region are self-reinforcing.

The system is by itself not moving toward any sort of balance between forces
but is constantly on the move away from such a situation. In the normal case
a change does not call forth countervailing changes but, instead, supporting
changes, which move the system in the same direction as the first change
but much further. Because of such circular causation a social process tends

to become cumulative and often to gather speed at an accelerating rate.'

Movements of labor, capital, goods, and services are media through which the
cumulative process evolves.” This is a tendency, not an iron law. In the rela-
tionship between the wealthy North and the poorer South, the inner city and
the suburbs, the industrial and agricultural sectors, it is difficult to know how
change will compound. Expansion in one locality may have “backwash effects”
in other localities. The wealthier region may draw further investment, people,
and energy from poorer regions toward it, making it ever more difficult for a
poorer region to move ahead. Migrants with skills may leave the poorer area,
further reducing its potential. But it is also possible for new wealth in one re-
gion to stimulate growth elsewhere. Accumulation in one region may generate
“spread effects” elsewhere. Mrydal anticipates that the “whole region around
a nodal center of expansion should gain from the increasing outlets of agri-
cultural products and be stimulated to technical advance all along the line.”*
What might seem like a backwash effect—outward migration of the talented—
may also have countervailing spread effects—the return of remittances or
know-how. Centrifugal spread effects may affect localities farther away, where
favorable conditions exist for producing raw materials for the growing indus-
tries in the centers; if a sufficient number of workers become employed in these
other localities, even consumer goods industries will be given a spur. Spread
effects may stir sufficient expansionary momentum to overcome backwash ef-
fects from the older centers allowing new centers of self-sustained economic
expansion to emerge.”

Myrdal emphasizes that there is no reason to anticipate that these forces will
cancel one another out, or that spread—or backwash—effects will dominate. It
depends, he says, on all kinds of social, institutional, and other conditions. In
the same way that Kaplinsky expanded the range of factors that might contrib-
ute to “rent,” Myrdal opens the analysis to a wide range of “institutional” fac-
tors that might link what happens in leading and lagging areas. His method is

less an analytic than a list: a checklist of salutary and perverse effects that can
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arise and an evocation of the vicious and virtuous cycles that can unfold. He
orients the analysis to identification of linkages, potential positive and nega-
tive effects, vicious and virtuous cycles, relatively stable situations and tipping
points at which good or bad things compound quickly. As a planner, one can
only remain attentive to the emergence of positive or negative movements and
adjust conditions as best one can.

Myrdal has relatively little to say about the specific role of law in the dual-
ist dynamics between unequal regions.”* He does consider the importance of
the welfare state where “state policies have been initiated which are directed
toward greater regional equality: the market forces which result in backwash
effects have been offset, while those resulting in spread effects have been sup-
ported.”” He contrasts this with developing nations where the absence of such
policies has allowed differences between regions to accelerate or where a state

functions as a force multiplier for the wealthy.

The term “state” is used here to include all organized interferences with the
market forces. . . . The traditional role of the “state” in this inclusive sense
was mainly to serve as a means for supporting the cumulative process tend-
ing toward inequality. It was the economically advancing and wealthier re-
gions and social groups which were the more active and effective in organiz-
ing their efforts, and they usually had the resources to stop organizational
efforts by the others. And so the “state”—which stands here for organized

society—usually became their tool in advancing their interests.*

At the global level, Myrdal notes that the absence of a world state to counteract
backwash effects makes the global situation more like that within those devel-
oping nations where an ineffective state allows inequalities to grow. Although
this is worrisome, he is at least reassured that the global situation is not akin
to the historically more common situation of an “oppressor state” linked to the
interests of the wealthy interfering so as to heighten and confirm inequality.
On that score, he may have been too optimistic. If we take his invitation to
consider the “state” as the sum of “organized society,” and consider legal ar-
rangements across the world, there is a great deal of “state” in global political
and economic life. Law is present whenever gains are distributed, facilitating
their aggregation or ensuring their dispersion. Legal entitlements constitute
actors, allocate opportunities for gain, and establish patterns of bargaining
power in these midlevel relationships of differentiation and influence. By plac-
ing the Ricardian/Kaplinsky analytics of rent alongside Myrdal’s analysis of the
dynamic relationships among centers and peripheries, it is possible to trace the
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role of law not only in the distribution of gains, but in the process by which
inequalities are reproduced or exacerbated.

At the simplest level, whenever law distributes gains or reinforces differences
among social, economic, or political groups, it may initiate a center-periphery
dynamic if the winners are able to use their rents to capture further gains out
of reach to those who lost out in the first round. Those with monopoly power
in the initial round have resources their competitors do not when it comes time
to invest in all the things Kaplinsky identifies as rent enhancing: new organi-
zational arrangements, new technology and skills, economies of scale, and so
forth. Similarly, legal arrangements facilitating rent capture at the periphery
will facilitate upgrading there in the second round. Beyond its initial distribu-
tive impact, law affects center-periphery dynamics in at least three other ways.
Law can link or delink economic activities in the center and periphery. The most
obvious example is tax and transfer from leading to lagging. Another would be
legal rules that aim to integrate productive activity in leading areas with pro-
ductivity elsewhere such as local content, employment, technology transfer, or
investment requirements that link firms benefiting from privileged market ac-
cess arrangements or free trade manufacturing zones to firms and people in the
periphery. Of course, legal rules can also tilt the other way, as when lead firms
are prohibited from discriminating in favor of local or lagging providers.

Legal arrangements may also speed or retard flows between a center and
periphery. Most obvious would be citizenship and immigration rules that fa-
cilitate or impede migration, or banking and currency regulations that impede
or expedite the flow of capital in one or the other direction. The impact of
law on center/periphery flows may not be immediately visible. Anticorruption
enforcement, for example, may stigmatize off-budget transfers that benefit the
periphery, consolidating the center’s lead in access to more formal financing.
Family law, social security, and labor law may have as important an impact on
migration as law explicitly regulating immigration.

Finally, law may affect the relative powers of centers and peripheries to play
for rules that would affect their relations in these various ways. Firms at the
center may be permitted to lobby and contribute to campaigns and gain pref-
erential access to regulators. Firms at the center may themselves be the regula-
tory authority. Firms at the periphery may find their efforts stigmatized as cor-
ruption or may be too small and numerous to find leverage with rule makers.
Or they may be national champions with powerful government allies. Consti-
tutional arrangements may also enhance the powers of peripheral regions in
the way states with small populations are privileged in the US Senate.
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In analyzing the overall impact of legal arrangements on center-periphery

» «

dynamics, Myrdal’s typology of “welfare states,” “oppressor states,” and the
“absence” of a state is helpful. In the first instance, one can canvass each of
the four kinds of legal arrangements—allocating gains to a center, linking/
delinking centers and peripheries, speeding/impeding flows, allocating power
over rules—to determine which function to strengthen the center’s grip on re-
sources (“oppressor state” analogs) or distribute capabilities and resources back
to the periphery (“welfare state” analogs). Globally, as Myrdal recognized, the
legal arrangements that influence economic activity in the “absence” of a state
will often be more important.

Myrdal’s “welfare state” has an analogy at the global level in the many rules
that affect bargaining power or determine which economic activities will be

» «

relatively “high value,” “productive,” or “competitive” in the sense I explored
in earlier chapters whenever these rules encourage the capture of rent at the
periphery. Measures to link leading and lagging sectors or regions productively
with one another are common in national legal regimes: local hiring or con-
tent requirements, corporate mandates that prioritize links with communities
or unions alongside shareholders, lending requirements and incentives target-
ing credit to peripheral actors, zoning practices linking permits to an office
tower downtown with the establishment of a shipping facility in the ghetto,
and so on. Many could be translated to the transnational level. Corporations
could be discouraged from offloading workers on the state for tax and transfer
welfare and encouraged or required to find something these workers might
productively do. Many international regimes—the WTO, the European Union,
the United Nations—contain rules, administrative arrangements, and explicit
policies that aim to strengthen the world’s economic and political peripheries
and disrupt the backwash effects of economic mobility. Specialized systems
of trade preference entitle some poor countries to exclude others from their
export markets, capturing more of the rent than would be possible in direct
competition with other global producers.

It is also easy to imagine international legal arrangements designed to en-
courage global spread effects and counteract the tendency of gains to com-
pound in centers. Many aspects of the 1970s project for a “New International
Economic Order” aimed to link economic gains in the industrialized world
with transfers to less developed regions, encourage the spread effects of tech-
nology transfer and local control, ensure access to credit at the periphery, and
strengthen the participation of peripheral nations in the machinery of inter-

national rule-making.?® Legal arrangements designed to stabilize commodity
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prices, whether through administered buffer stocks or liquid futures markets,
could alleviate the disproportionate impact of price fluctuations in peripheral
markets. Where capital flight is restrained or skilled labor is prevented from
leaving peripheral regions, sectors, and nations, spread effects will be stronger
than otherwise. They would be stronger still if unskilled labor could move
freely across the world, if capital investment in developing regions was required
or trade structured to compensate for bargaining power advantages accruing to
industries in wealthier economies. Go-slow provisions preventing rapid in- and
outflows of speculative capital in thin peripheral markets are intended to serve
the same function. Investment rules designed to slow repatriation of profits
and ensure local equity participation, labor training, and transfer of technol-
ogy all aim to mitigate backwash effects.

At the same time, many aspects of the global legal order function as a
Mpyrdalian “oppressor state.” Global political and economic winners are given
extraordinary powers: the UN Security Council veto for World War II victors
is the most visible, but weighted voting arrangements across the international
institutional system distribute rule-making power in ways that consolidate the
capabilities of the center. The relative powers of creditor and debtor nations in
international financial institutions is a striking example. Legal arrangements
also affect the tendency of Myrdal’s forces of “migration, capital movements
and trade” to impoverish poorer regions. Capital mobility rules that permit
rapid capital flows in and out of smaller economies, immigration laws that
favor the movement of highly skilled workers to the center and prohibit un-
skilled labor migration, corporate and antitrust laws that encourage consolida-
tion of large distribution chains and discourage the emergence of “national
champions” in the periphery or that favor global investors and the “public-
private partnerships” of the center but stigmatize the state-owned enterprises
of the periphery, intellectual property rules that force global protection for the
center’s innovations while disfavoring trade in generics and innovations based
on copying at the periphery may all generate backwash effects in poor coun-
tries. Intellectual property regimes protecting global pharmaceutical and en-
tertainment industries from competition in the developing world and targeted
immigration policies reinforcing brain drain are only the most well known.

Many have argued that the trade system compounds the advantages of the
leading states who designed it by easing free movement of industrial products
while exempting agricultural goods, by focusing on access to markets rather
than access to capital, and by focusing on free movement of capital rather than
stable public or private access to credit. These rules address challenges to the
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rent-capturing capacities of firms and nations in the center while leaving chal-
lenges at the periphery unaddressed. The WTO’s most-favored-nation-based
bargaining structure may advantage large economies with multiple trading
partners who can force concessions from smaller markets they seek to enter
while resisting pressure to open their own market by offering offsetting conces-
sions. Over time, this may consolidate the emergence of market leaders in large
economies and impede their emergence elsewhere. At the same time, interests
of concern to big powers get on the agenda for global negotiation more eas-
ily and more powerful players are able to bargain for rules that support their
existing strengths while shielding their weaknesses. The relative success of the
global North in placing trade in services and intellectual protection on the
world’s trade agenda and the failure of the Doha Development Round of trade
negotiations are illustrative. Nor is it surprising that as the leading economies
negotiated ever lower tariffs among themselves on manufactured goods in the
context of the General Agreement on Tariffs and Trade, trade in textiles con-
tinued to be covered by a different and more restrictive legal arrangement, the
Multi-Fiber Arrangement.

A broad focus on liberalization and deregulation by global rule-making in-
stitutions may exacerbate dualist tendencies. Joseph Stiglitz and Andrew Charl-
ton argue that the WTO’s insistence on liberalization has a differential impact
on poor countries with less capacity to adjust internally.?* If factors cannot be
readily shifted from radios to televisions in country B, opening the economy
to the import of radios will not lead to expansion of exports in televisions. It
will either demolish the domestic radio sector or place pressure on returns
to inputs—here, predominantly wages. If international arrangements force an
opening to imports while prohibiting internal arrangements to ease the shift
toward television production—perhaps by stigmatizing them as “unfair” or
“market-distorting”—country B may not only fail to participate in gains from
trade, but may end up worse off. These conditions are pervasive in poor econo-
mies, they argue, and without reform, the WTO will continue to distribute
gains disfavorably for poor nations and place them in ever more ruthless com-
petition with one another for low-wage manufacturing. Again, where this com-
pounds the relative difference in rent-capturing ability, there will be dualism.

To identify the precise mechanism by which the WTO “forces” countries
to liberalize requires an assessment of the socioeconomic impact of rules.
Stiglitz and Charlton argue that the pressure to open developing economies
arises in part from the most-favored-nation requirement that bilateral con-

cessions be granted to all members of the global scheme. This, they claim,
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discourages the more specialized arrangements that might shield poor econo-
mies while they adjust internally to be able to take advantage of gains from
trade. They suggest a corrective: a new global legal arrangement in which
all nations would commit to provide “free market access in all goods to all
developing countries poorer and smaller than themselves.”” This seems plau-
sible, although a great deal depends on how the most-favored-nation require-
ment and the many exceptions to WTO requirements are interpreted and ap-
plied over time, as well as how their alternative would fare once professionals
began to argue about its meaning and scope of application. My own sense
is that Stiglitz and Charlton underestimate the extent to which the existing
texts of trade law leave room to defend internal policies.

They are not alone: a shared elite understanding that the WTO “requires”
liberalization has tightened the effective meaning of the WTO’s rules. Particu-
larly in the heyday of neoliberalism, elites in the developed and developing
world expected the rules to require deregulation—may even have favored it
themselves—and forewent investment in the technical capabilities to assert
otherwise.? Deregulation is also easy to negotiate: contravening rules, like
tariffs, can be costed out and traded. It may also be easier for negotiators
to identify distortive rules in the developing world where administrative ca-
pacity is thin and industrial policy relies more directly on state ownership,
tariffs, subsidies, and licensing schemes than in the more complex regulatory
regimes of the industrialized North. In the WTO training sessions for third
world bureaucrats that I observed during this period, I was struck by the
focus on training participants from poor countries to translate internal poli-
cies into the kind of non-tariff barriers to trade that could be negotiated away.
Very little attention went into training for offense.

A focus on overtly “welfarist” or “oppressor” legal arrangements is a helpful
starting point for identifying the role of rules in global inequality. The more
common international situation, however, is the one Myrdal identifies: the ab-
sence of a global state intending either to strengthen gains by leading sectors
or mitigate backwash effects. All kinds of legal arrangements nevertheless dis-
tribute gains, affect the links between leading and lagging regions, speeding
or retarding flows of various sorts between them, or distribute authority to
play for rules. The easiest way to imagine the impact of law in the absence of a
global state is to think about the legal geography or terrain on which economic
activities occur. As in any real estate market, it is clear location matters. And as
in any city, what matters about location is a function of legal rules determining

who can do what where in relation to whom.
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Sometime in the 1990s, I heard a London finance maven advising a con-
ference of the superrich on the significance of 1989. His theory was simple:
from 1929 until 1989, the terrain on which one could securely and produc-
tively invest capital was small. Lots of places were behind the iron curtain,
others lacked institutions capable of protecting investment or its productive
use. In the terrain open to investment, capital was plentiful relative to labor,
and therefore labor was dear while capital faced low returns. After 1989 and
the development of liberal institutions across the world of “emerging markets,”
the terrain for productive investment expanded enormously. The result: capital
shortage and labor surplus in the space relevant for productive investment.
Time to get out of labor and into capital. It was a dubious story in many ways,
but his basic instinct was correct: geography matters. And geography is a legal
construct.

The legal geography of the world affects the distribution, flows, and link-
ages between centers and peripheries as well as returns to capital and labor. In
a legal world in which banking, finance, Internet construction and manage-
ment, and high-tech communication sectors were national monopolies regu-
lated as public utilities in the national interest, the global clustering of these
resources and capabilities in “global cities” and “silicon valleys” might be less
pronounced. The absence of a global capacity to mitigate backwash and en-
hance spread effects is itself legally enforced. The legal privilege of every nation
to dissent from global arrangements raises an insuperable hurdle in front of
efforts to defeat national efforts to consolidate advantage at the periphery by
appeals to global norms as well as international efforts to adopt welfarist legal
reforms. The territorial separation of public law jurisdictions and the global
enforceability of private law together ease the mobility of factors (other than
labor) and reduce national capacity to adjust regulations to capture gains, mak-
ing backwash mitigation more difficult and spread effects harder to encourage
from the periphery.

Although many nations seek to give their local industries and national cham-
pions a bargaining and rent-capturing advantage, states differ radically in their
ability to do so—or to resist efforts by other nations to prioritize competitors.
Powerful economic actors often have greater capacity to press for rules both
globally and transnationally, particularly where their interests align with pow-
erful states. This is not only the result of disproportionate power in global rule
making. A few powerful national regulators write rules in collaboration with
leading industrial players that officially or unofficially regulate their industries

worldwide.” The influence of American (and European) regulators on global
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airline, entertainment, pharmaceutical, software, and other high-technology
industries is clear. Countries with political capacity, energy, and recognized ex-
pertise can often expect cooperation with and submission to the extraterritorial
effect of their preferred regulation in a world where the extraterritorial effect of
each nation’s jurisdiction is legally a function of a willingness to assert jurisdic-
tion and the ability to generate cooperation or acquiescence in its exercise.

Single jurisdictions that are home to dominant players in a global indus-
try or sector often have an outside impact on rules governing that industry
everywhere. Banking and tax havens that draw capital disproportionately to
places like Switzerland, Bermuda, and Luxembourg are the classic examples:
small states using their regulatory capability in a world of mobile capital and
territorially restricted taxation and criminal prosecution to capture rents. As
that happens, the voice of the banking industry in those capitals strengthens,
the sophistication of the industry there rises, the reputation of the tax haven
grows, and ever more capital flows in. Global cities and their national govern-
ment have enhanced capacity to tax and redirect those revenues to amenities—
including regulatory oversight—conducive to an ever stronger financial sector.
Although more capital may flow to tax havens from wealthy centers, the impact
on the periphery where capital is scarce may be larger, particularly if reinvest-
ment occurs disproportionately at the center. What is a tax collection headache
for large wealthy economies may drain gains wholesale from more peripheral
economies. Nations able to rely on effective income or value-added tax admin-
istration are less vulnerable and able to consolidate the advantages that accrue
to nations that can afford an effective public administration. Tax havens can
also have a massive backwash effect when they encourage corruption and the
leakage of gains from poor countries with weak public fiscal controls.

Against the background of a global regime of sovereign independence and
free capital movement, it has proved incredibly difficult for far larger states,
even in collaboration with one another, to reverse the incentive for capital
flight. Public international law makes collective response difficult, requiring
near unanimity to restrain the sovereign privilege not to enforce foreign tax
obligations. Meanwhile, the ubiquity of private work-arounds made possible
by permissive national corporate, property, and contract law regimes further
encourages backwash effects in places whose only potential for public policy
of upgrading depends on effective taxation of corporate entities or wealthy in-
dividuals. The passive sociological impact of national rules—heightened by a
global legal regime that facilitates the free movement of goods, services, and
capital while discouraging distortive national regulations—varies with scale.
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The size of the Chinese economy makes whatever approach they take to en-
vironmental regulation or wages of tremendous significance for relative costs
elsewhere. A Chinese decision to lower manufacturing wages or devalue its
currency may set off a cycle of effects in European and American markets, con-
solidating outsourcing and hollowing out domestic manufacturing capability.

In principle, regional trade agreements may heighten or lessen these effects,
just as states may, from Myrdal’s perspective, be either oppressive or welfarist
in orientation. Unfortunately, trade agreements are not written by a global sov-
ereign hand in the public interest: they emerge from hard bargaining among
states that are nominally equal and substantively anything but. The balance of
benefits in such agreements will not be equal, although the impact on center-
periphery dynamics can be unexpected. The impact of Mexican wage regula-
tion on wages in the United States was heightened by NAFTA, along with the
impact of US corn production on Mexican peasant farming. Just as the agree-
ment stimulated peasant migration to the United States by lowering the price
of corn in Mexico, it also shifted Mexican manufacturing capacity to export in-
dustries both within and beyond earlier free trade zones. These shifts affected
the relative returns to agriculture and industry in the two nations, reshuffling
what had been centers and peripheries within each national economy.

Uniform transnational legal regimes may affect rich and poor in ways that
encourage backwash effects. A UN-sponsored commitment to promote the
“rule of law” and criminalize bribery or corruption will have a different im-
pact on states with different national administrative capabilities or economic
patterns of formality and informality. Some states may enforce effectively, giv-
ing their industries a handicap in some markets and a bargaining advantage
in others. In others, anticorruption enforcement may become an opportunity
for leading families, social groups, or industries to instrumentalize the state
against their foreign or domestic rivals. Informal arrangements and unofficial
or off-budget transfers that may perform functions less expensively than the
administrative apparatuses that are affordable in the center may be stigma-
tized. Their suppression may reduce productivity at the periphery while new
administrative controls may require funds better spent on arrangements more
likely to enhance the potential to capture rent and upgrade.

It is difficult to assess the likely overall impact of the diverse rules and rule
systems that constitute the legal geography for global economic activity. But it
is possible to develop speculative interpretations that may open new possibili-
ties for strategy. Duncan Kennedy has argued, for example, that the fragmenta-

tion of Africa into numerous independent “nations,” each with its own elite,
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may have set in motion political and economic dynamics both within African
states and in their relationships with the economic powers of the North that
undermined development.” Capture of the local political machinery by eco-
nomic elites was easier, he imagines, while bargaining power vis-a-vis global
economic players, whether multinationals or trade negotiators from the United
States and Europe, was correspondingly weaker. For heuristic purposes, he
contrasts this with China’s rise as a single political and economic unit, able to
engage the global economy on quite different terms. The objective of such a
thought experiment is less reform—fragment the EU and unite Africa—than
an opportunity to highlight the significance of background legal and political
arrangements in ways that might lead to a reassessment of the potential for
well-worn reform strategies and open the way for more dramatic rethinking.

His argument echoes themes introduced by Cardoso and Faletto for Latin
America in the early seventies.*® They argued that internal and transnational
structures and patterns of political influence matter for economic develop-
ment and may systematically disadvantage entire regions. The assimilation of
Latin American elites into a hub and spokes global economy encouraged what
they termed “dependent” development. Rents were captured and shared (if un-
equally) between local elites and foreign capital. This locked in patterns of
production and trade that relied on foreign capital, reinforcing the hub and
spokes model of trade and diminishing the potential for the development of
Latin America’s own internal market. Inequalities at home increased as elites
participating in gains from trade used state power to reinforce their domi-
nance. As a result, Latin American economies grew less robustly than they
otherwise might, while entrenching economic and political arrangements that
reproduced this development pattern. Although Cardoso and Faletto say rela-
tively little about the role of law in dependent development, the linkages they
examine between local elites and global capital, the control local elites exert on
national policy, and the background conditions for foreign investment, import
substitution industrialization, and participation in trade were all established
in legal terms. Had those arrangements been different, the opportunities for
rent sharing to compound as dependency may have been less. This kind of
continent-wide sociological speculation aims to identify elements of the back-
ground legal and institutional geography affecting the political and economic
relations of centers and peripheries that might be reimagined or contested.

In any large-scale story, there will be elements of Myrdal’s welfare and oppres-
sor states alongside the less visible rules of background geography. The power
of center-periphery dynamics within the EU, for example, is only beginning to
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be understood. Although experts long thought the EU—like free trade—was
everywhere a contributor to spread effects, it is now recognized that power-
ful backwash effects were also unleashed between regions by everything from
trade and labor policy to the structure of monetary union. I was practicing
law in Brussels as the post-1989 negotiations to link the ex-Soviet societies of
Central and Eastern Europe to the European Union got under way. In the first
phase, the ex-Soviet economies were encouraged to experience the “shock” of
global market prices and placed in the bracing winds of the global free trade
order, while member states in the European Union continued to benefit from
a variety of national and regional arrangements to encourage spread and dis-
courage backwash effects. As the ex-Soviet states moved from association to-
ward membership, the framework for discussion was an extreme version of the
Structural Impediments Initiative. The Eastern/Central Europeans would need
to dismantle their entire legal and institutional structure and replace it whole-
sale with the acquis communitaire of existing EU laws and regulations alongside
“state of the art” and “best practice” laws imported from one or another EU
member state for everything from corporate forms to banking, investment,
labor, and consumer protection. It was surprising how little attention was paid
to the potential that doing so would initiate backwash effects, hollowing out
such industrial, institutional, and human capital as had been built up in the
East.* Similar rules in different locations—often without countervailing buf-
fers and social safety nets—were likely to have very different impact. The inte-
gration of the German Democratic Republic into the Federal Republic offered
a similar lesson in Myrdalian dynamics, despite massive efforts to resist the
forces of backwash by public investment and subsidization in the East.

Recent work suggests that backwash dynamics continue to be encouraged
by apparently neutral principles of European Law as they are interpreted and
applied. Damjan Kukovec, for example, argues that general legal principles—
“free movement” or “social considerations”—at the core of the endeavor are
applied in ways that heighten the inequality between the economies of the
European center and periphery.? The devil here is in the details—in the pre-
cise ways that universal principles turn out to have diverse meanings and get
applied in ways that contribute to dualism. For Kukovec, the “free movement”
principle is applied so as to open economies in the East, unleashing classic
backwash effects, while the “social considerations” principle meant to limit
or balance free movement is interpreted to protect labor in the West from
competition, weakening the spread effects of growth to the East. Ermal Fra-
sheri has argued that the structural and cohesion funds intended to reduce
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inequality across Europe in fact effected a net transfer from the periphery to
the center, while general policies adopted in the name of “democratization,”
“rule of law,” or “economic development” had the effect, at the periphery, of
undermining parliamentary democracy, encouraging deindustrialization, and
strengthening the security state.”® In this way, a universal program designed
to equalize relations across the EU turned out to accentuate the political and
economic distance between the European center and periphery. Analysis of
the differential impact of austerity policies mandated by the European Central
Bank after the global financial crisis on economies at the periphery of Europe
for which they meant compulsory internal devaluation and wage suppression
has brought center-periphery analytics into popular discussion.

In each case, inequalities were deepened as people pursued political and com-
mercial interests in the shadow of entitlement structures that set up an asym-
metric and disempowering dynamic, legitimated by a cloak of self-narration
that what is going on is either a natural and inevitable adjustment driven by
economic facts or a hopeful kind of win-win upgrading across the EU. In some
sense, “Brussels” is to blame. But it would be more accurate to pin the blame
on the routine ways in which these principles were interpreted and policies ap-
plied by professionals without attention to their dynamic impact on inequality.

The dualist dynamics of inequality in global political and economic life are
not fundamentally different from center-periphery dynamics in other settings.
Inequalities arise and are deepened by a complex combination of powers and
ideas within a legal framework within countries between regions, sectors, and
social groups. Although it may have seemed that Myrdal’s categories of oppres-
sive states and welfare states paralleled the distinction between the developed
and underdeveloped worlds, the situation was always more complex. State
power has everywhere been exercised through a mix of formal and informal
arrangements that actively encourage, discourage, and simply ignore spread or
backwash effects. Since Myrdal wrote, many peripheral nations have developed
more complex state machinery, while the national welfarist commitment of
advanced nations has attenuated. In one sense, all nations are postdevelopmen-
tal, sitting on top of a history of development policy failures and successes.
All countries today have political characteristics and face economic challenges
once thought characteristic of underdeveloped societies. Politics has become a
diminished shadow of economics as political institutions have been instrumen-
talized by economic interests. All face strategic choices among modes of inser-
tion in the global economy, find their economies riven with market failures

and information and public goods problems for which they lack instruments
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to respond, and find themselves talking about new strategies for growth rather
than the efficient management of a relatively stable business cycle. And all
states are a mix of “welfarist” and “oppressor” elements atop a complex back-
ground legal geography. As a result, the challenges of inequality and structural
dualism are as present within as among nations.

In the metropolitan Detroit region where I grew up, the slow—and then
very rapid—dynamic of inequality between the city of Detroit and its many
suburbs arose as people struggled in their own lives for economic advantage
against a background of racism, social expectations about the racism of others,
and a legal structure that fragmented authority among dozens of small com-
munities, each with independent responsibility for schools, police, zoning, and
taxation. With only very weak regional or statewide mechanisms to encour-
age spread effects, backwash effects predominated as one after another suburb
found itself pushed up or pulled down by the intense residential segregation by
income, race, and ethnicity that resulted from the struggles of individual fami-
lies to advance and preserve their property values and mobility expectations for
their children. Without the racism, the results may have been different. With
different regional legal arrangements, they would certainly have been different.

As everyone realized, for example, with “cross-district bussing,” the capacity
of families to capture educational rents by purchasing property in a slightly
more exclusive suburb would have been seriously diminished. It is an open
question whether enough wealthy whites would have moved even further
out to consolidate their control over the most productive schools. Lots of law
would have shaped the outcome, from commuter charges, gasoline taxes, and
the structure of towns and school districts in outlying counties to the net-
work of highways. At the global level, the interaction of social arrangements,
political interests, ideological commitments, and legal arrangements are more
difficult to untangle. But the situation is parallel. As in Detroit, the global po-
tential for backwash effects rests on a combination of legal arrangements and
attitudes. The world’s elites share ideas—including ideas about one another’s
ideas—just as Detroit residents had varying background notions about the re-
lationship between race and privilege. The power we call political “leverage”
or economic “bargaining power” is a condensation of moves made possible by
a context of expectation and interpretation as well as entitlement.

Tracing the spread and backwash effects enabled by legal arrangements shifts
our focus away from “who did it” to “how did it happen.” If we are looking
for agency in the reproduction of inequality, it may be most useful to say that
it rests with the system of entitlements and expectations that link people in
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relationships of relative privilege and vulnerability, with the habits of society,
with the ideas, aims, and identities of the participants themselves, and with
the objectives and enforcement authority of the state. These are the “indestruc-
tible powers” that give rise to rents and facilitate spread or backwash effects.
As people act in the shadow of these authorities and constraints, the complex
reciprocal relations between centers and peripheries unfold.

Law is important for people engaged in struggle because it enables the cap-
ture of gains, distributes power and resources between groups, and structures
relations between leading and lagging regions, firms, and nations. Neverthe-
less, the distributive impact of law has rarely been a focal point in mainstream
international legal scholarship. Several generations of international legal schol-
ars from the world’s political and economic peripheries have engaged the
mainstream to identify and remedy patterns of disadvantage. Feminist legal
scholars have done likewise. Important and insightful as their contributions
have been, they have so far not succeeded in placing distributive issues at the
center of mainstream concern. Part of the explanation is the mainstream con-
viction that political economy issues lie outside international law’s mandate.
Economics is for economists and politics is what one hopes to beat into the
plowshares of legal order. World political economy seems to require large-scale
narratives of historical necessity—the nature of capitalism—or ethnographies
and micro-sociological study of globalization’s impact on very particular com-
munities and transactions, neither of which lie within the skill set of most
international legal professionals. And they have been more interested in other
things: whether international law exists, how it binds sovereigns, and adds up
to a workable and potentially universal legal order. As they have pursued these
interests, however, they have reformed and reimagined international law in
ways that have made it a sophisticated tool in distributive struggle. In the next
chapter I explore this surprising turn. Worried about law’s frailty and faithful
to its universal and humanist promise, experts in the field have encouraged an
increasingly sophisticated vocabulary for political and economic struggle.



CHAPTER 7

INTERNATIONAL LEGAL EXPERTISE:
INNOVATION, AVOIDANCE,
AND PROFESSIONAL FAITH

Across the twentieth century, as law expanded its reach into global political
and economic life, legal professionals transformed their understanding of
what law is and how law works. As legal expertise became sophisticated, plu-
ral and eclectic, law became an ever more powerful strategic tool for people
struggling for advantage on the global stage. Today, a map of legal exposure,
risk, and opportunity is part of the basic toolkit for political and economic
actors operating transnationally. Yet when people reflect on the role of law
in global affairs, they rarely focus on law as an instrument of distribution
or cause of inequality. They may use legal argument and assertion ruthlessly
for political or economic gain, but they think about international law more
benignly as a sign of the potential for order and justice in global affairs. This
chapter explores the relationship between these two sides of contemporary
international legal expertise: an expanding practice of struggle wrapped in
the promise of justice. It is a relationship sustained by a kind of professional
faith or practice of fealty that strengthens law’s authority while weakening
the profession’s sense of responsibility. The chapter ends with a suggestion
for turning the internal diversity and pluralism of contemporary global legal
activity toward a more responsible professional practice.

A possible explanation for the profession’s aversion to exploring law’s en-
gagement with conflict, distribution and inequality might be a disconnect be-
tween the hard-boiled view of practitioners and the preoccupations of scholars
arguing for international law’s larger significance and potential. In the late

nineteenth and early twentieth centuries, for example, as practitioners were
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expanding law’s role in transnational commercial affairs and building new
public institutions, many scholars were focused on clarifying and limiting the
norms that would count as legally valid, shrinking the corpus of international
legal rules just as practitioners were pushing the boundaries in all directions.
Practitioners engaged in global struggle today are also more likely to think of
law first as a strategic tool or frustrating limit than are academics focused on
legal activity as constitutive of global legal order. Military professionals un-
derstand law as a tool for shaping the battlefield, businesspeople have become
strategists of regulation, harnessing public and private standards to define their
brand, defend their market, and distribute gains across global value chains,
and lawyers promote their skills to anyone with an international project who
might find it useful to assess the status of forces affecting its realization. Schol-
ars do tend to see something else: a fragile and virtuous legal order of imper-
fect rules foreshadowing a future cosmopolitan order for a world of political
conflict and economic competition.

But the relationship between practical savvy and scholarly vision is more
complex. Scholars routinely adjust their ideas with an eye to their practical
impact. They work hard to reinterpret what might be visionary as practical
and what works as visionary. This double agenda is useful and reassuring for
people who use legal assertion in struggle. Their legal assertions are also vision-
ary, linked to order and justice. When you ask international lawyers, academic
or practical, about their ongoing projects, proposals, and engagements, they
readily describe the immediate terrain of their struggle with clarity. If you ask
them to reflect on that experience—what it says about law and the world—
they interpret their activity in a vocabulary that foregrounds a larger purpose
for law as a contribution to order and justice rather than as a tool of distribu-
tion and instrument of struggle. To realize the promise of an ordered and just
world, today’s tentative shoots must be nurtured and honored. Increasingly,
these perspectives have merged: people struggle technically for particular proj-
ects by making arguments about law’s larger purpose, promise, and destiny
and see its larger purpose prefigured in their ongoing technical projects.

Both activities are undertaken in the shadow of faith, a faith that precludes
some kinds of self-reflection. Law’s role in distribution, inequality, and conflict
are leeched out: they belong to politics or to economic competition. Law is a
nobler thing. Perhaps this explains the strange professional attachment to the
idea that law remains a weak overlay on a political and economic world for
which it has no responsibility. Both the profession’s strategic pragmatism and
its ethical self-confidence are on the line. To focus on law’s role in conflict and
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injustice not only tarnishes law’s usefulness in particular struggles but may
compromise a noble promise for humanity. As a result, although the imagina-
tion and methodological inventiveness brought to legal work opened the door
to understanding law’s ubiquity as a mode of power, international lawyers—
scholars and practitioners—have not stepped through.

The turn to faith emerged as scholars grappled with two intellectual puzzles
that plagued their efforts to retheorize an ever more expansive, diverse, and
plastic legal practice and corpus of legal materials: the problems of interna-
tional law’s “legality” or normative authority and of its enforcement or practi-
cal power. After a century of intellectual work in the shadow of a proliferating
legal practice, these puzzles are no closer to resolution. The result is a kind of
disenchantment with explanation and a merger of technical and intellectual
work sustained by professional faith rather than confident theory or compel-
ling sociology. The modern international legal profession is a case study of
sophistication through disenchantment.

I tell the story here from an American perspective, although it took differ-
ent forms in different places. Scholars have been divided among themselves
about how best to light the path by which practical work might promote the
legalization of international affairs. Their differences have defined schools of
thought and national traditions, divided the profession within the United
States, distinguished it from European thinking about the field, and affected
the shape of national traditions everywhere.! Theoretical differences within the
field have sometimes become linked with doctrinal or national positions and
been articulated in political struggle. In the run-up to World War II, the Roo-
sevelt administration proposed to think about international law more flexibly
to abrogate or avoid what had seemed to be clear obligations of neutrality, and
their Republican opponents fought back in the name of the international legal
order as a whole.? The Manhattan and Yale schools of public international law
disputed the wisdom and legality of the Vietnam War and other American
Cold War interventions in methodological terms: was international law a mat-
ter of limiting rules or fundamental values?® Differences in legal theory divided
supporters and opponents of the Iraq War both within the United States and
internationally. The academic debate between European constitutionalism and
the distinctly American blend of “policy pragmatism” and neoformal “rule of
law” tracks closely the broader ideological debate between European social
democracy and American neoliberalism. The association of theories with op-
posed political projects has diversified the field and given all theories a tenden-

tious and overdrawn feel. These differences continue to offer a repertoire of
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moves for people in struggle. For the discipline, a shared sense that none of
the theories emerged triumphant from a century of debate has become pre-
vailing wisdom. To be a sophisticated international law scholar or practitioner
anywhere today is to be an eclectic and jaded borrower, enlisting arguments
from across the spectrum of ideas about international law’s legality and power
to sustain its promise.*

Not every international lawyer or legal tradition is comfortable with this new
sensibility. Periodically, anxiety about the effectiveness or existence of so plastic
a medium arises and new theories and empirical studies are brought forward
to demonstrate that international law really does bind and is effective and that
people do comply with it “as law.” The fragmentation of international law has
also raised anxieties about its integrity and coherence as a constituted legal order.
When this happens, new constitutionalist visions and projects arise alongside
new interpretations of law’s coherence and new techniques for managing a frag-
mented corpus of materials and arguments. From the other side, neoformalists
push back against international law’s creative expansion, consigning ever more
activity to the political or the economic. These bursts of renewal and attack are
increasingly short-lived. A sophisticated and disenchanted professional sensibility
no longer needs them: technique has embraced the plurality of theory as it har-
nessed the fragmentation, deformalization, and reformalization of norms. This
is not the only destiny for legal pluralism, but it seems to be where we are. The
chapter ends with a suggestion about what else might be imagined.

THREE INNOVATIONS: PRACTICAL INNOVATION
AND SCHOLARLY REINTERPRETATION

The eclectic sophistication and disenchantment of the contemporary interna-
tional legal profession were hard-won. They arose in part from a century of
technical innovations wrought in struggle as people grappling with one an-
other wrestled with the legal fabric, extending its reach and internalizing their
differences within it The contemporary professional sensibility is also the
product of scholarly reflection and theoretical innovation: the disenchantment
that comes with a century of unsatisfactory answers to foundational questions.
Although I focus on the theoretical side of the story to draw attention to the
turn from unsatisfactory theory to practices of faith, it is worth recalling the
drama of law’s engagement with world historic struggles.

The expansion of law’s reach in global affairs and the breadth of practical

innovation since the late nineteenth century are difficult to overstate. The
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dispersion and globalization of economic life have made the legal arrange-
ments that hold it together a focal point for struggle everywhere. Colonialism
was a complex and diverse legal institution that became ever more institution-
ally and doctrinally nuanced as empires transitioned to mandate supervision
and self-determination. Decolonization and the integration of imperial do-
minions into the global political and economic order have turned out to be
more complex still. The spice trade, slave trade, and opium trade all generated
legal innovations. Trade during and after industrialization sharply expanded
the density and diversity of transnational legal forms. The global mobilization
of commodities from sugar to oil, waves of expansion in the territory avail-
able for capital investment, and the integration of global labor markets into
world production process each required new legal doctrines and institutional
arrangements. New institutions and bargaining arrangements, a body of com-
mon principles and precedents to draw on, and a proliferation of new topics
and new actors, both public and private, have made the contemporary law of
trade more complex still. Consular and diplomatic life in the nineteenth cen-
tury was the site of great innovation: special statuses, new remedies and modes
of dispute resolution, specialized courts and tribunals. The institutional trans-
formation of diplomacy in the aftermath of the world wars, decolonization,
and the end of the Cold War produced an institutional terrain for global politi-
cal conversation that crisscrosses governments, corporations, and civil society,
all of which search for a common language of engagement. The story has been
told many times: new kinds of law, new actors, new subjects, new institutions.
And every year more of each.

This was not the result of a smooth global reform extending the role of law
across new problems and territories. It was the result of struggle: of colonial
expansion and resistance, of Cold War decolonization and nonalignment, of
hot and cold conflicts between contending ideologies, commercial powers, and
political blocks. Wars were fought and victories enforced in legal terms. There
were, after all, Soviet and Nazi theories and practices of international law, just
as there were Western liberal ones.® For elites in the world’s semiperiphery,
international law was a tool of self-invention and promotion just as it has been
for Republicans and Democrats in the United States.” People promoting and
opposing labor rights, environmental protections, or civil and political rights
have done so in legal terms. The war on terror has harnessed the legal archi-
tecture of global finance to pressure outlier nations, individuals, and groups.
Global financial institutions and wealthy investors have expanded their power
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over cities and nations alike. Industrial sectors have battled for dominance as
corporations have struggled for exclusive access to resources and markets. In
each of these struggles, people have pulled and pushed on the legal fabric,
searching for ways to expand their quiver of powers and open chinks in their
opponents armor.

At the same time, “internationalists” associated with global legal and insti-
tutional arrangements have also had projects: to secure the peace by collective
security; to complete the state system through self-determination and the man-
agement of national minorities; to strengthen global regulatory and adminis-
trative authority; to advance the project of legalization by promoting the use
of legal precedents, principles, and institutions by new actors in new fields of
endeavor; and to promote things like free trade, human rights, or international
criminal law and the institutions built to implement them in the name of
universal values. It should not be surprising that people promoting legalization
would find opportunity in the diversity of legal arrangements and arguments
thrown up by ongoing struggle and seek to internalize them within an ever
more comprehensive and sophisticated legal field. In one sense, of course, law
reflects winners. The UN Security Council affirms that there were five great
powers in 1945, although Germany and Japan had only recently almost been
more powerful than all of them. The internal diversification of the legal fabric,
however, reflects not only wins but games played. Whether global struggles
are won or lost, each side had something to say that drew on, expanded or
reframed law’s vocabulary. The sophisticated eclecticism and internal diversity
of the field reflect this history of arguments and assertions made.

The expansion of the international legal world was accompanied by a cen-
tury of innovation in the field’s vision of what international law is and how
one should reason within it. From the mid-nineteenth century, as “law” came
to be associated with national sovereignty, “international law” became an act
of imagination and argument by analogy. A scholarly profession developed
rapidly to undertake and promote that imaginative construction, developing
theories—arguments, really—for the existence, scope, and content of inter-
national law in a world of national sovereigns. Over the next century, schol-
ars urged an ever more realistic understanding of law diffused through the
fabric of interaction and communication among all the actors on the global
stage, reinterpreting the legal order in functional terms. This way of thinking
about law further expanded international law’s scope. Once law could be iden-
tified by its functions—as a technique of reciprocal enforcement, advocacy,
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dispute resolution, norm generation, consensus building, problem solving, or
administration—wherever those functions are performed, there is law. Inter-
national lawyers expanded their field’s aperture to include national law and
private law rules that affect transnational economic activity as well as informal
or customary arrangements that function as law in global society. In a world
where anything could be an avatar of law, much will depend on what people
interpret law to be: law will become whatever people treat as if it were law.
This sociological and interpretive expansion opened the way to grasping law’s
constitutive and distributive role in global political economy as well as its so-
cial power, legitimating and delegitimating as people denounce and defend
global action in legal terms.

In the process, international law became a more dispersed and fragmented
affair. The expansion of law’s range was matched by an internal proliferation of
legal principles, arguments, and doctrinal materials. The possibility to say ever
more things in legal language increased the number of people who found it a
useful vocabulary for self-assertion. As international materials multiplied, they
became increasingly flexible. Rules were displaced by principles and differences
in kind were reinterpreted as matters of degree. An ever more plural legal vo-
cabulary embraced contradictory principles and purposes more readily. Nor
were all legal rules of equal value or validity: some were more persuasive than
others. Soon it became possible to use law both to make and to unmake famil-
iar distinctions—war and peace, public and private, politics and economics,
international and national—and to express a range of sharply different political
viewpoints, enhancing law’s potential as a tool of struggle. Law offered a way
to do things with words: to denounce and defend, legitimate and delegitimate,
define and redefine the battlefield or the market. Awareness of law’s internal
flexibility also increased the significance of professional interpretation. As in-
ternational law came to embrace broad principles and require the balancing of
conflicting interests, more would depend on the wise judgment of those who
use legal tools.

Although these innovations might have made it easier to see the role of trans-
national legal arrangements in conflict and injustice, most averted their eyes.
International lawyers and scholars did understand that disaggregating the legal
order, merging it with social forces, loosening its claims to coherence and en-
couraging its strategic mobilization by people with all kinds of projects at vari-
ous levels was a gamble: will legalization tame political and economic forces or
be tamed by them? The answer, they could see, is as much a matter of interpre-
tation as of fact, and ultimately, where one cannot know, one must choose to
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believe. The decision to embrace a disaggregated law as a functional cosmopoli-
tan order is an affirmation of faith that now demands professional fealty.

It has the advantage of being a convenient faith, affirming the virtue of the
professional project while strengthening individual claims made in its name.
The idea that simply using international law contributes to a better world is an
appealing thought for practitioners who frame their parochial claims as steps
to a virtuous universal order. Scholars could imagine anyone using interna-
tional legal institutions and arguments as a (perhaps unwitting) foot soldier
promoting world peace through world law. Although many particular interests
advanced in the name of international law might turn out to impede progress
toward global order, international lawyers were hopeful. Practitioners might
be transformed by using the tools of law and come to share the ambition for a
better world. They might come to inhabit law as believers rather than use it as
strategists, accepting law’s limits for themselves as they urge them on others.
Or it might turn out that as international law materials are used successfully,
a legal order would sneak up on sovereigns, subordinating them to its limita-
tions. Suddenly there would be institutional arrangements and argumentative
paths it would be impossible to ignore. The profession was hopeful about a
shared fiction: by interpreting the dispersed entanglements of law with every-
day struggle as if they were or would become a global public order able to solve
global problems, express shared values, and implement humanitarian aspira-
tions, that day may be brought ever nearer.

This double project—making international law diffusely useful while lauding
the results as ethical progress—requires careful interpretation and strategic skill
by both practitioners and scholars. No longer the jurist waiting to be asked what
is and is not legal, the international lawyer has become a strategic partner for
businesspeople, civil society advocates, politicians, and military commanders,
while also thinking strategically on behalf of international law. International
lawyers play for gains and for rules—and also for a better world. Even the most
focused advocate is rarely indifferent to international law’s future. The tools
work and the arguments persuade only when they can be linked to a future
order that will civilize conflict and implement universal values. Whether you
are prosecuting a war criminal or drafting a code of corporate responsibility,
you are playing a long game for the legal order as much or more than you are
struggling for victory in the case. Their eyes on a long game, international law-
yers have a powerful motive not to investigate law’s role in conflict, injustice, or
inequality. These are better seen as stubborn facts to be addressed by a revital-
ized cosmopolitan law in the hands of inspired practitioners.
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FAITH AGAINST DOUBT: THE ORIGIN OF A PROFESSIONAL RIDDLE

To believe in international law’s future you need to accept its existence. To
see the hand of /aw in so diverse a practice of global push and pull you need
to believe that people would not have fought, won and lost in the same way
without the normative pull of legal obligation. Unfortunately for international
lawyers, just as their field was expanding dramatically, doubts on this point
were at their peak. How can a legal order be built on the horizontal political
interactions of sovereign states? In what sense can we say that international
norms, institutions, arguments, and assertions are really “law”? Perhaps they
are just power in a pretty dress, “compliance” nothing but lipstick on inter-
est. A hundred-year rearguard action against such doubts turned out to be a
blessing in disguise, however, propelling the emergence of the sophisticated
and disenchanted professional sensibility we encounter in the profession today.

The classic formulation of the philosophical problem was by the English
legal theorist John Austin in The Province of Jurisprudence Determined.® As the
title suggests, his intellectual project was to understand the distinct nature of
law by determining its boundaries and limits. Law, he maintained, is the com-
mand of the “sovereign,” a power whose authority is backed by sanction, is
routinely or habitually obeyed, and is itself not subject to the command of

another. Sovereignty, for Austin, is outside of, above, or before law.

Whether a given government be or be not supreme, is rather a question of
fact than a question of international law. A government reduced to subjec-
tion is actually a subordinate government, although the state of subjection
wherein it is actually held be repugnant to the positive morality which ob-
tains between nations or sovereigns. Though, according to that morality,
it ought to be sovereign or independent, it is subordinate or dependent in

practice.’

As Austin saw it, the absence of a higher sovereign power meant that inter-
national law was not law “properly so-called” but a matter of morality called
“law” only by analogy.

The so called law of nations consists of opinions or sentiments current

amongst nations generally. It therefore is not law properly so called.”

The positive moral rules which are laws improperly so called, are laws set
or imposed by general opinion: that is to say, by the general opinion of

any class or any society of persons. Some are set or imposed by the general
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opinion of persons who are members of a profession or calling; others, by
that of persons who inhabit a town or province; others, by that of a larger
society formed of various nations. . . . And laws or rules of this species,
which are imposed upon nations or sovereigns by opinions current amongst
nations, are usually styled the law of nations or international law. Now a law
set or imposed by general opinion is a law improperly so called. It is styled a
law or rule by an analogical extension of the term.!

Had international lawyers not started with Austin, they might have inter-
preted the nineteenth-century expansion of sovereign power differently: not as
a threat to the existence of international law, but as a permissive shift in the
content of the rule system from mutual restraint to an order more respectful
of autonomy. To see the autonomy of sovereigns instead as a matter of political
and historical fact excused international law from responsibility for what was
permitted or possible in its absence. Even after international law’s dramatic
twentieth-century expansion, it remains common to associate it only with con-
straint, rather than to acknowledge its role in privileging what sovereigns do,
whether despoiling the environment or making war.

Austin’s conceptual challenge to the “legality” of international law has ani-
mated international law practice and thought ever since. Not because interna-
tional lawyers agreed with Austin, nor even because they felt he was particularly
significant. Some did, many did not. Rather because international lawyers and
scholars were determined to reconcile their own acceptance of national politi-
cal sovereignty with a passionate dream of a better and cosmopolitan interna-
tional order achieved through law. Austin gave voice to an anxiety they felt.
Modern international law was born in the paradoxical relationship between
the dream of an international legal order and a sense that both the practical
reality and conceptual significance of “sovereignty” stood in the way.”? Resolv-
ing the tension between the “fact” of sovereignty and the promise of law gave
international lawyers a common intellectual and practical project.

There was a lot of work to be done. By the end of the nineteenth century, in-
ternational law had worked itself into a corner. An international law handbook
for diplomats in 1800 would have contained a wide range of sensible strategic
advice and information about what to expect when representing your country:
part Machiavelli, part Robert’s Rules, and part Emily Post.”* The law of na-
tions was as much a part of the accepted background for global political and
economic life as the common law was for Americans at the same time. Lots

of people asserted “rights” rooted in the law of nations: sovereigns, property
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holders, diplomats. Sovereign rights were exercised by aristocratic authorities,
corporations, and private parties: privateers could exercise rights of war, the
East India Tea Company could exercise sovereign powers, and the world was
divided into all manner of overlapping political entities with varying degrees
of autonomy. What we now distinguish as international public and private law
were all mixed up. King Leopold of Belgium was said to “own” the Congo in
what would later seem a strange fusion of property and sovereignty. Moreover,
far from a uniform terrain of homologous states, the world itself was under-
stood to be divided among civilizations and between those who were and were
not “civilized.” Legal powers and players were different within and between
these domains.

By the end of the nineteenth century, the situation was altogether different.
Within the legal field, distinctions had sharpened between law and politics,
law and morality, national and international, and public and private interna-
tional law. The domain for “international law” kept getting smaller and more
conceptually distinct. Diverse arrangements of “sovereign rights” gave way
to the idea of a single type of actor: the “sovereign” nation-state. This was a
novel and not altogether persuasive proposition when most of the world re-
mained part of various colonial and imperial dominions. Nevertheless, echo-
ing Austin, the unique authority of “sovereigns” was understood to be more
than the sum of their legal entitlements: it resided in history and expressed
the priority of politics over law. As late as 1924, British legal scholar Percy
Corbett gave expression to this idea in analyzing the League of Nations’ au-
thority over the Saar, where it exercised all the rights of sovereignty without
qualification but did not possess what he called the nuda proprietas of sover-
eignty. That remained with Germany." The absent nuda was not simply an-
other legal interest—the right, say, of reversion—but a more elemental form
of political power that an artificial creature of law like the league could not
possess. The consolidation of “sovereignty” in the imagination as a singular
and absolute kind of political figure placed international law under suspicion
and opened rules long understood to be valid to suspicion and challenge.
In response, international lawyers developed theories about—and arguments
for—the “legality” of international law just as the global normative order was
expanding.

The explosion of innovation that launched the renewal of international law
and opened the door for its modernization took place in percussive bursts.
Martti Koskenniemi focuses on the emergence of a cosmopolitan liberalism of
a generation of international lawyers in the Europe of the 1870s."S World War
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I sparked another remarkable period of intellectual and institutional innova-
tion in Europe among political scientists and international lawyers.'* The two
dozen years after 1945 saw a further expansion of international legal materi-
als, legal institutions, and professional communities fueled by decolonization,
the United Nations, and American hegemony. The scholarly center then was
the interdisciplinary discussion in the United States—in New Haven and New
York—that interacted with the world of the United Nations and legal intellec-
tuals from the postcolonial world. The proliferation of sites for international
adjudication and advocacy that began in the 1970s and exploded after 1989
with the rise of the human rights movement gave another generation the op-
portunity to reimagine the field."”

As each generation faced a wave of technical innovation and expansion de-
manding interpretation, people found new ways to blend the reality of sover-
eign power and the promise of law’s normative power. As people reimagined
the field, they also extended its reach and added to the toolkit available for
people in struggle. The projects that followed considered both the normative
and the enforcement side of the legality problem: how could legal norms be
distinguished from other norms, and how could legal enforcement be distin-
guished from the exercise of unrestrained political power? Any number of
scholars might be chosen to exemplify the kinds of intellectual moves that
reinvigorated the field in the shadow of Austinian doubt. For Koskenniemi,
Hersch Lauterpacht’s centrality to the technical practice and academic sensi-
bility of midcentury international law makes him exemplary." I have always
associated this set of moves with Hans Kelsen, whose turn from sociological
realism to faith is right on the surface.”

Kelsen begins by rejecting the notion, familiar from Austin, that law has

behind it the absolute power of “sovereignty” or the “state.”

The assertion that back of the legal order is a power means only that the legal
order is by and large efficacious, that its norms are actually observed. . .. The
state as a power back of law, as sustainer, creator, or source of the law—all
these expressions are only verbal doublings of the law as the object of cogni-
tion, those typical doublings toward which our thinking and our language
incline, such as the animistic presentations according to which “souls” in-

habit things; dryads, trees; nymphs, springs. . . .%°

Reasoning about law on the basis of mental images and abstract concepts
should be replaced by a more realistic assessment of law’s actual effectiveness.

The “state” we imagine is “only a picture.”
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The state is conceived of as having existence in space, and, accordingly,
events are distinguished as happening within the state and without the state.
We speak of internal and external affairs of the state. The object of national
law is within the state; the object of international law is without the state . . .
[however] the idea of the state as a body in space having an “inside” and

“outside” is only a picture.”!

The key to law’s validity is the fact of coercion: “Law . . . is a coercive order
not because the idea of the legal norm induces men to proper behavior, but
because the legal norm provides a coercive measure as a sanction.”” When
a national legal order successfully harnesses sanctions to normative proposi-
tions, Kelsen imagines it resting on a grundnorm articulating the law that is
“efficacious.”

Turning to international law, Kelsen asks whether the same might be said.
Here the importance of interpretive articulability is front and center: can it be

said that international law is efficacious in the same sense?

International law is law in this sense if a coercive act on the part of the state,
the forcible interference of the state in the sphere of interests of another, is
permitted only as a reaction against a delict and the employment of force to
any other end is forbidden—only if the coercive act undertaken as a reaction
against a delict can be interpreted as a reaction of the international legal com-
munity. If it is possible to describe the material which appears in the guise of in-
ternational law in such a way that the employment of force directed by one
state against another can be nterpreted only as either delict or sanction, then

international law is law in the same sense as national law.?

What began as a turn from abstraction to the real world of coercion becomes
a matter of interpretation.

Kelsen acknowledges, moreover, that interpretation is a matter of choice.
War, he reflects, has been interpreted in two ways: as outside of law—“neither
a delict nor a sanction”—and as “forbidden in principle” by international law
and therefore either delict or sanction.? “It would be naive,” he says, “to ask
which of these two opinions is the correct one, for each is sponsored by out-
standing authorities and defended by weighty arguments.”” The interpretive

choice is a political and ethical one: do we choose law or a world unrestrained?

The situation is characterized by the possibility of a double interpreta-
tion. . . . It is not a scientific, but a political decision which gives preference
to the bellum justum theory. This preference is justified by the fact that only
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this interpretation conceives of the international order as law. . . . From
a strictly scientific point of view a diametrically opposite evolution of in-
ternational relations is not absolutely excluded. That war is in principle a
delict and is permitted only as a sanction is a possible interpretation of in-
ternational relations, but not the only one. We choose this interpretation,
hoping to have recognized the beginning of a development of the future
and with the intention of strengthening as far as possible all the elements of
present-day international law which tend to justify this interpretation and to

promote the evolution we desire.?

The result is a professional project: to affirm and “promote” the significance of
law in international affairs. If you—and others—chose to look at international
law as an order, it would be one. Anything less would be to choose a world of
unrestrained conflict.

A turn away from concepts to reality, a confrontation with the pluralism of
that reality and the indeterminacy of interpretation, and a renewal of the will
to interpret for order and to promote a future of ever more effective interna-
tional law: across the twentieth century, generations of scholars and practitio-
ners made these Kelsenian moves in one or another way. As they did, they came
to see law everywhere, dispersed throughout global society and available for
people with projects of all types and to reinterpret power as law made visible.
In 1989, for example, the Harvard Law Review reexamined the relationship be-
tween jurisdiction and statehood to encourage courts to consider transnational
solidarities and interests alongside national interests in assessing assertions—
and refusals to assert—national jurisdiction outside a state’s territory:

Rethinking jurisdiction . . . requires rethinking the state itself. It requires en-
visioning a state not as natural, bounded, and enclosed, but as constructed,
boundless, and open, a constellation of authoritative behavior, or authori-
tative exercises of jurisdiction over individuals, events, and property. The
“state,” in this view, is the ever-changing snapshot emerging from these ju-
risdictional assertions, the very pattern of assertions of jurisdiction, 7ot an
entity that ponders whether to assert jurisdiction or not. It has no perma-
nent inside and outside, no identifiable interests. In short, the state does not
define the scope of its jurisdiction; rather, it is the jurisdictional decisions
themselves that define the state.”

Nevertheless, the need to “promote the evolution we desire,” in Kelsen’s

words, remained acute. The dream that legalization would enable a global
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humanitarian and cosmopolitan consensus, restrain self-interest in the name
of global objectives, or offer effective tools to address global policy challenges
remained on the horizon. Fealty to this dream would blunt recognition of
what might otherwise be obvious: if people everywhere use law in struggle, it

must be implicated in outcomes, just and unjust.

THE PROBLEM OF RULES: THE LIMITS OF CONSENT

For the international law profession, the scholarly road to agnostic eclecticism
can be seen in changing answers to two central theoretical questions: how
do we identify binding rules, and how are they made effective as law in the
world? The late nineteenth-century solution to the first problem was consent.
The distinction between law and policy or morality was sovereign intention
of the sort expressed in treaties. Yet nineteenth-century international law con-
tained many rules not established by treaty: it would be necessary to determine
which could be said to rest securely on sovereign will. Even treaties would
need to be assessed to ensure consent had not been vitiated by things like mis-
take, fraud, duress, or changed circumstances. The result was a new doctrinal
tool—*“sources of law”—for assessing the provenance of rules, codified in the
1924 Statute of the new Permanent Court of International Justice to guide the
justices in their search for law. Unfortunately, the validity of norms was hard
to prove and easy to challenge.

The 1900 US Supreme Court decision in The Paquete Habana illustrates the
problem.?® After a very lengthy and detailed historical investigation, the Court
found that seizing “fishing smacks” as prize in war was contrary to customary
international law. The recitation of sovereign practice was remarkable in its
extent—page after page—and in the consistency of state practice. For many
centuries, no sovereign seems to have seized a fishing smack. After affirming
the rule, the Court applied it to the American Navy, striking a blow for the
legality of international law more generally: “International law is part of our
law, and must be ascertained and administered by the courts of justice of ap-
propriate jurisdiction as often as questions of right depending upon it are duly
presented for their determination.”” The Paquete Habana is routinely cited as
a textbook example of sources doctrine at work, illustrating the proper way
to demonstrate the validity of a customary rule, and as the leading American
authority on the binding power of international law itself. Prior to 1900, no
authoritative ruling on this point was needed. It was simply obvious that inter-

national law, like the common law, was part of the nation’s legal system. The
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need for articulation marked the beginning of the end for customary inter-
national law in American courts. More importantly, if every customary rule
would now need historical proof as elaborate and uncontradicted as that in
Paquete Habana, there would be very few norms of customary law. Much that
had been legally regulated no longer would be.

International lawyers tried all kinds of things in the following decades
to flesh out the normative catalog. Some launched private projects of “codi-
fication” to restate the norms in force with clarity and precision. They pro-
moted codification by treaty, despite the limitations this placed on the norms
that could be articulated. They worked to articulate a default rule to permit
resolution of a dispute where no legal norm could meet the new pedigree
requirements.

Perhaps a court could decide on the basis of equitable criteria, ex aequo et
bono in the words of the Permanent Court Statute. Perhaps a solution could be
deduced from the nature of sovereignty itself. In 1927, for example, the Perma-
nent Court held in the S.S. Lotus case that the territorial bonds of sovereignty
are superior to bonds of citizenship because sovereignty was by nature territo-
rial, while admitting there was no rule of custom or treaty to this effect. Once
it was possible to reason from the nature of sovereignty, the door was open to
finding duties as well as rights, and looking to the nature of the international
legal system as a whole to find principled means for settling disputes. In 1974,
United Nations sought to clarify these background entitlements of sovereignty
in the Charter of Economic Rights and Duties of States, whose multiple and
conflicting terms further widened the scope for international legal argument
and assertion.

Already in the Hague Conventions, a move from legal rules to broad prin-
ciples was under way. It was difficult to come to agreement on rules of war
beyond the prohibition of a few weapons and protocols for the treatment of
medics and prisoners. Such narrow rules seemed to affirm that the rest of war
was outside law all together. Perhaps the few rules we had could be seen to
embody underlying principles of more general application. Or perhaps agree-
ment could more easily be reached at the level of principle. A principle might
also slide more easily into the reasoning processes of military professionals.
The principle that military force must be “necessary” and “proportional” to
its objective brings the entire battlefield into law while mirroring the mili-
tary’s own logic: concentrate your force, no wasted effort. It echoes the kind of
moral distinction soldiers and citizens will want to make: no wanton destruc-

tion or unnecessary killing. Over the next decades, as hundreds of “codifying”
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treaties were adopted, the search for multilateral consensus generated ever
more broadly framed provisions, often of uncertain normative status or mean-
ing, which might be useful but require interpretation.

The turn to principles brought political and ideological differences into the
legal fabric, softening the line between law and policy or morality. Rather
than a threat to the legality of law, jurists saw confirmation of law’s increasing
strength and usefulness as a kind of principled gravitational field for sovereign
interaction. It could serve as a general vocabulary of statecraft and toolkit for
innovative solutions rather than simply a checklist of obligations, limits, and
entitlements. Oscar Schachter put it this way in 1962, praising what he saw as
UN Secretary-General Dag Hammarskjold’s skillful use of international legal
principles in diplomacy:

Hammarskjold made no sharp distinction between law and policy. . . . He
viewed the body of law not merely as a technical set of rules and procedures,
but as the authoritative expression of principles that determine the goals and
direction of collective action. . . . [He felt] the fundamental principles of the
Charter and international law embodied the deeply-held values of the great
majority of mankind and therefore constituted the moral, as well as the

legal, imperatives of international law.*

The technique of fusing these opposing elements into workable solutions
cannot be easily described; it is more art than engineering and blueprints
are not likely to be available. Certainly, an essential feature lay in the nature
of the general rules which guided him. They were, in the main, principles
derived from Articles 1 and 2 of the Charter; in that basis they already com-
manded, in a psychological and political sense, high priority among the val-
ues formally accepted by the governments of the world. They were flexible
in that they did not impose specific procedural patters or detailed machin-
ery for action; they left room for adaptation to the particular needs and the
resources available for a given undertaking. . . .

It is also of significance in evaluating Hammarskjold’s flexibility that he
characteristically expressed basic principles in terms of opposing tenden-
cies (applying, one might say, the philosophic concept of polarity or dia-
lectical opposition). He never lost sight of the fact that a principle, such as
that of observance of human rights, was balanced by the concept of non-
intervention, or that the notion of equality of states had to be considered
in a context which included the special responsibilities of the Great Powers.

The fact that such precepts had contradictory implications meant that they
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could not provide automatic answers to particular problems, but rather that
they served as criteria which had to be weighed and balanced in order to
achieve a rational solution of a particular problem.*!

Schachter was correct: the abundance of principles—very often in tension with
one another—greatly increased the usefulness of international law in diplo-
matic struggles. Parties on all sides of conflict were increasingly able to articu-
late their political positions in legal terms.

Whether this would lead to a “rational solution of a particular problem,”
however, was at best uncertain. The ability to express interests in legal terms
may also strengthen everyone in the belief that their cause is just and compro-
mise uncalled for. It may encourage weaker parties to overplay their hand—or
stronger parties to press beyond what makes long-term sense. Schachter had
confidence that the flexibility afforded by the “dialectical polarity” of law
would be in good hands with Dag Hammarskjold because he shared faith in
the promise and objectives of international law.

He regarded himself as a man of law, in part because of his formal legal train-
ing, in part, it seemed, because of his intellectual delight in the subtleties of
legal analysis. There was also perhaps an element of personal sentiment in
his attitude, for he had a manifest pride in his family’s legal background
and especially in the contribution made by his father, Hjalmar Hammarsk-
jold, and his brother, Ake [Ake Hammarskjold, registrar and later judge at
the Permanent Court of International Justice]. Much more important, how-
ever, than these considerations was the conviction, which he increasingly
expressed, that the processes of law, and, as he put it, the principles of justice
were crucial to the effort to avert disaster and to achieve a secure and decent
international order. That this conviction went far deeper than the conven-
tional homage paid to the rule of law soon became evident to one who
shared his professional interest. It was more than a belief in a distant goal; it
inspired and influenced his actions from day to day, and it is not surprising
that one of the first tributes paid him by an ambassador who knew him well

was to describe him as “imbued with the spirit of law.”

In the hands of the faithful, a flexible legal fabric that embraces ethical and po-
litical differences opens the way for a forward-looking diplomacy that is “more
art than engineering.”

Meanwhile, a half century of reasoning and arguing had shifted the ter-
rain for thinking about law and sovereignty. In 1949, Justice Alvarez of the
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International Court of Justice had positioned himself at the cutting edge of the
shift in his Corfu Channel Case opinion:

By sovereignty, we understand the whole body of rights and attributes which
a State possesses in its territory, to the exclusion of all other States, and also
in its relations with other States. Sovereignty confers rights upon States and
imposes obligations on them. . . . This notion has its foundation in national
sentiment and in the psychology of the peoples, in fact it is very deeply
rooted. . . . This notion has evolved and we must now adopt a conception
of it which will be in harmony with the new conditions of social life. We
can no longer regard sovereignty as an absolute and individual right of every
State, as used to be done under the old law founded on the individualist
regime, according to which States were only bound by the rules which they
had accepted. Today, owing to social interdependence and to the predomi-
nance of the general interest, the States are bound by many rules which have
not been ordered by their will. The sovereignty of States has now become an
imstitution, an international social function of a psychological character, which

has to be exercised in accordance with the new international law.*

If a sovereign was a social function constrained by rules beyond its consent,
the “legality” of legal rules and principles had floated free of any Article 38
pedigree. The terms of Article 38 could still be used to argue for and against
particular rules. Indeed, it would be an impermissible and unprofessional tac-
tic to assert that the line between law and politics, rule and preference, did
not matter or could not be drawn. It could be drawn in lots of ways. But there
was no right place, no compelling theory, no ultimate juridical test of just
where it should be drawn. As a tactic in struggle, everyone could insist that
their preferred rule had a more solid pedigree and reject their opponent’s posi-
tion as a mere policy preference. This practice could now be undertaken more
lightly, lawyers on all sides understanding that the line between legal rule and
preference was fluid in their hands. Arguments about the status of rules could
be effective, but less because they were persuasive than because they fit with
professional habits and expectations. A sophisticated discipline had arrived.

In the years after the Second World War, argument in this spirit moved the
goalposts for assessing the legality of international law; “legality” would now
be a matter of social and political fact rather than an analytical conclusion.
A determination by jurists that a norm is valid is, when you think about it,
just another argument. The real question is whether the argument persuades,

whether the norm functions to change behavior. This could be answered only
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in practice, not by analysis of Article 38. Take the definition of customary law
as “evidence of a general practice accepted as law.” Lots of questions arise: How
much practice? What evidence shows a practice to be “accepted as law™? Is
the practice of important states more significant? States directly affected by
the custom? Dissertations could be written in response, but in practice, they
would just be fuel for further argument. In diplomatic practice, however, law-
yers readily intuit the evidence that will be most compelling: recent practice
of the state you are trying to persuade, practice of similar or allied states, and
so forth. As a lawyer evaluating evidence to put in the diplomat’s speech, one
does not think “valid/invalid” but “useful/less useful” or “more persuasive/less
persuasive.” The result will rarely be the absolute confirmation or repudiation
of a possible rule, but something more nuanced, a matter of more or less. Some
people would be persuaded, others not.

This approach sharply expanded the number of actors whose responses to
legal claims would be significant and who could be understood to carry a
brief for international law as a whole. If nongovernmental actors could argue
successfully that major corporations violated an “emerging international prin-

>

ciple” requiring a “precautionary” approach to environmental damage, they
could be understood as part of the legislative and enforcement arms of the
international community, contributing to the growth of the normative fabric.
Through “naming and shaming,” the human rights movement would simulta-
neously strengthen and enforce international norms. When using international
law, moreover, it often makes strategic sense to bracket the question of what is
in the normative catalog. Although General Assembly resolutions themselves
are not “binding,” they may be authoritative in a softer way, persuasive and
useful reference points in disputes about what is and is not appropriate sov-
ereign behavior. Oscar Schachter went so far as to catalog the legal and po-
litical significance of “nonbinding international agreements,” finding parallels
with binding arrangements and acknowledging their usefulness as diplomatic
tools.** If enough people argue for a sensible principle and bring their collec-
tive power to bear, they might get a result, even if the norm they proposed
could never make it through the sieve of the doctrine of sources. As actors em-
braced this possibility, the normative material proliferated and legal arguments
were increasingly part of global political practice.

Environmental activists were among the first to seize the initiative, promot-
ing new principles only loosely tethered to international documents, reports,
and scholarly tomes. Philippe Sands noted the still “limited implementation

and enforcement” of international environmental law, which he felt “suggests
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that international environmental law remains in its formative stages.”* One
thing it did have, however, was a catalog of principles. “Although no single
international legal instrument establishes binding rules or principles of global
application, several general principles and rules of international law have
emerged, or are emerging in relation to environmental matters.”® He notes
that the principles “temper” one another, as in the case of the principles of
“sovereignty over national resources” and “not to cause damage to the environ-
ment.” Other principles that “emerged” in various international instruments
» «

and activities included “the preventive principle,
ple,

ness and international cooperation,

the precautionary princi-

» «

the polluter pays principle,” as well as the principles of “good neighborli-
” “sustainable development,” and “common
but differentiated responsibility.” Sands’s principles rest on a smorgasbord of
binding and nonbinding texts. To his mind, their emergence in the practices
of advocacy and diplomacy are more relevant than their pedigree and might
well be a matter of “more or less,” depending on how far the principle had so
far “emerged.” To argue that norms culled from this material rose to the level
of “general principles of law recognized by civilized nations” remained a heavy
doctrinal lift. Nevertheless, arguments by analogy were often successful: a legal
principle that worked over there might be a reasonable approach over here.
Where these arguments are effective, law’s march forward continues.

This shifted attention to the process by which the persuasiveness of norms
could be encouraged. For Sands, that meant transforming them into workable
and more specific “standards” and harnessing them to innovative “legal tech-
niques” that might encourage their implementation. He had in mind reporting
requirements, impact assessments, attaching liability to environmental harm
in national legal systems, and “improved enforcement procedures and dispute
settlement machinery.” The field had shifted from making norms to enforc-
ing and implementing them. In that work, one could remain agnostic about
whether they really were /egal/ norms.

For the contemporary international lawyer, the problem of rules is not a
problem. The legality of international law is not inherent in the norms but
created in their use. As a result, everyone now speaks a loose jargon of prin-
ciple and policy. The distinction between law and politics has blurred along
with that between legal science and political science. Has international law
devoured the political, or has politics turned international law into another
language of interest? It is impossible to tell. To look at this situation with
late nineteenth-century eyes is to lament the loss of law’s special status. The
contemporary international lawyer has simply outgrown such questions. As a
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sophisticate, she realizes rules have no pedigree and law has no special prov-
ince to be determined. Acting as if law had normative power sometimes works

and, if we believe, may yet bring us a better world.

THE PROBLEM OF POWER: LEGALIZATION WITHOUT LIMIT

The turn from validity to the persuasiveness or effectiveness of rules presented
a different problem of legality: identifying the machinery of specifically lega/
enforcement. A century ago, it was obvious the machinery for enforcement
was weak. Experts bemoaned the still primitive stage of international society
and yearned for courts and other institutions to implement the normative cata-
log they were composing. Over the years, they imagined other enforcement
possibilities. The horizontal interactions among sovereigns might be reinter-
preted as acts not only of “auto-interpretation” but of reciprocal enforcement.
Together, they could be understood as a primitive functional equivalent for
the vertical systems of interpretation and enforcement found in “mature” na-
tional systems. The enforcement pressures brought to bear would be not only
military power or direct sanctions, but a wide range of social pressures that
are part of “legitimacy.” If we attribute these powers to law, we could conclude
that the legality of international law resides in its social power to legitimate
and delegitimate.

The picture that emerged is of a self-reinforcing legality blending normative
creation and enforcement. People make assertions about what law requires.
Their assertions go into the world armed with a backpack of social, political,
and economic power. Where the assertions are met with acquiescence or agree-
ment, the norms were legal. At the same time, assertions of power carry little
backpacks of legal authority. When they are successful, they were legitimate.
In both directions, the (successful and persuasive) use of law strengthens the
legal fabric as a whole.

This is an elegant, if analytically somewhat circular approach to the problem
of legality. It is hard to see how one could disentangle the social or military
force brought to bear on behalf of a norm from the additional effect of law’s le-
gitimating power. If the power of law is merged with the powers that make law
effective, it is hard to know whether the result is marvelously juris-generative
or wild overreaching by international lawyers. If you approach international
law with an attitude of suspicion, in the tradition of Austin, it would be easier
to conclude that what is going on is simply the assertion and pursuit of sov-

ereign self-interest. The legal language is nothing but a convenience to fool
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whoever may be taken in. But if you are a believer, someone who chooses, fol-
lowing Kelsen, to see the world in legal terms, you will witness the wonderful
process by which civilization rises from the plain of brute force.

Once the legality of international law attaches to the power of social sanc-
tion, international law is an expression of power and an effect of coercion. It
is difficult to see how this could avoid opening the door to a consideration of
law’s role in injustice or the violence and death of the wars it legitimates. But it
has not. Rather than seeing the hand of power in the glove of law, mainstream
international lawyers focus on the glove. They see /aw acting everywhere in
the world and celebrate the ability of civil society organizations, individuals, or
national judges to participate in global rule making. Where the outcomes are
not desirable or when bad things happen in the name of law, they prefer to see
the misrule of power dressing itself in legal justification.

One result of this professional posture is a kind of winner’s logic. Whoever
makes legal claims successfully has not only vindicated a parochial demand
but contributed to the enforcement of a collective vision. Claims validated
through enforcement must have had the wind of legitimation behind them.
This idea has striking parallels in many seventeenth-century views of natural
law. This also makes it very difficult to imagine law implicated in injustice or
distribution: when legal claims succeed, everyone benefits. Those who “won”
were successful agents of the whole. When George Bush challenged the United
Nations to enforce international law against Saddam Hussein—or stand by
passively while the United States took matters into its own hands—we can
imagine a legitimation calculus whose outcome could be known only after the
campaign was completed. Had the United States brought democracy to Iraq
and beyond, the United Nations would have been delegitimated as the oracle
of legality. If, as it happened, the campaign was widely perceived as a failure,
the United States would be delegitimated in their claim to act on behalf of
global order. One might untangle the legality from the success of the venture,
but it would be hard to ignore their impact on one another. At the extreme,
this can lead to the kinds of claims one heard when NATO attacked Serbia
in defense of Kosovo: the action was legitimate, even if not, strictly speaking,
legal. One would expect the law to catch up.

In 2003, Anne-Marie Slaughter analyzed the Bush administration’s legal and
political position in these terms in the New York Times:

With the news that the United States was abandoning its efforts to get United
Nations approval for a possible invasion of Iraq, yesterday looked to be a
very bad day for staunch multilateralists. . . . That view is understandable,
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but incomplete. . . . By giving up on the Security Council, the Bush admin-
istration has started on a course that could be called “illegal but legitimate,”
a course that could end up, paradoxically, winning United Nations approval
for a military campaign in Irag—though only after an invasion. . . . In 1999,
the United States, expecting a Russian veto of military intervention to stop
Serbian attacks on ethnic Albanians in Kosovo, sidestepped the United
Nations completely and sought authorization for the use of force within
NATO itself. The airwaves and newspaper opinion pages were filled with
dire predictions that this move would fatally damage the United Nations
as the arbitrator of the use of force. But in the end, the Independent Inter-
national Commission on Kosovo found that although formally illegal—the
United Nations Charter demands that the use of force in any cause other
than self-defense be authorized by the Security Council—the intervention
was nonetheless legitimate in the eyes of the international community. So,
how can United Nations approval come about? Soldiers would go into Iraq.
They would find irrefutable evidence that Saddam Hussein’s regime pos-
sesses weapons of mass destruction. Even without such evidence, the United
States and its allies can justify their intervention if the Iraqi people welcome
their coming and if they turn immediately back to the United Nations to
help rebuild the country.

The United States will now claim authorization under Resolution 1441.
Most international lawyers will probably reject this claim and find the use of
force illegal under the terms of the Charter. But even for international law-
yers, insisting on formal legality in this case may be counterproductive. . . .
The United Nations imposes constraints on both the global decision-making
process and the outcomes of that process, constraints that all countries rec-
ognize to be in their long-term interest and the interest of the world. But it
cannot be a straitjacket, preventing nations from defending themselves or
pursuing what they perceive to be their vital national security interests. . . .
That is the lesson that the United Nations and all of us should draw from
this crisis. Overall, everyone involved is still playing by the rules. But de-
pending on what we find in Iraq, the rules may have to evolve, so that what
is legitimate is also legal.®

DISCIPLINARY RENEWAL AND PROFESSIONAL FAITH: THREE EXAMPLES

Hans Kelsen responded to the undecidability of theory with a plea for faith.
Modern international lawyers who inherit a century of work on the problems

of normative legality and enforcement remain in Kelsen’s predicament. There
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is no analytically decisive answer to the riddle of international law’s legality.
As Kelsen observed, to see the operations of a legal order is a choice. Inter-
national lawyers make all sorts of arguments about the specificity of norma-
tive pedigree, the special persuasiveness of legal norms, the singularity of legal
enforcement, or the special powers of law to legitimate. Ultimately, however,
an international legal argument is just an argument; an enforcement action
just an exercise of power. International legal theory is just a collection of ar-
guments you can try in discussion with a skeptic, none of them watertight.
What makes international law a sophisticated and disenchanted profession is
the shared realization that this is the case and a determination to forge ahead.

As a result, international law is best understood not as a philosophical mys-
tery to be solved, but as a profession: the work of people who animate the
practices, norms, and ideas that have been gathered in its name. What holds
the field together is a professional identity that is part shared faith in interna-
tional law’s usefulness and long-term potential, part practice of fealty and stra-
tegic engagement on behalf of that faith, and part shared sensibility or posture
aligning these ethical commitments and pragmatic strategies. To illustrate the
importance of belief in the contemporary professional style, I revisit the argu-
ments of three American postwar international law innovators: Myres McDou-
gal, Harold Koh, and Louis Henkin. The choice is idiosyncratic: the selection
would look quite different in other national traditions. They exemplify three
subtly different American modes of professional faith associated with different
professional practices and engagements with statecraft. Like Kelsen, each asks
those in the profession to choose faith, responding to the failure of theory with
professional responsibility.

Of the three, McDougal may be the most well known through his work
with the Yale Project on World Public Order. He and his colleagues imagined
the world as an open-ended “policy process” through which law is created,
interpreted, and affirmed through a constant give-and-take. In 1955, McDougal
described norm creation “as a process of continuous interaction, of continu-
ous demand and response, in which the decision-makers of particular nation-
states unilaterally put forward claims of the most diverse and conflicting
character . . . and in which other decision-makers, external to the demanding
state . . . weigh and appraise these competing claims . . . and ultimately accept
or reject them.™ It is possible to speak confidently about what the law “is” only
after one has observed the outcome of the give-and-take.

At the same time, power is not an absolute prerogative backed by force: it

is a more interactive and institutional effect that is often generated by people
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using legal terms and legal institutions. McDougal criticizes those who fail to
understand law’s role in power as aggressively as those who deny power’s role

in law.

The process of decision-making is indeed, as every lawyer knows, one of
the continual redefinition of doctrine in its application to ever changing
facts and claims. A conception of law which focuses upon doctrine to the
exclusion of the pattern of practices by which it is given meaning and made
effective, is, therefore, not the most conducive to understanding. . . . For-
mal authority without effective control is illusion: effective control without
formal authority may be naked force. A realistic conception of law must,

accordingly, conjoin formal authority and effective control. . . .#

Law offers, as we have seen, a continuous formulation and reformulation of

policies and constitutes an integral part of the world power process.*

Would a law so closely allied with power still be law? If so, would it still be
a good thing—the cosmopolitan law of the discipline’s dreams? Many of Mc-
Dougal’s contemporaries thought he had both abandoned and undermined
international law, confusing it with policy and great power prerogative. But
McDougal disagreed. The key was to appreciate the significance of ethics in
power itself, and to place confidence in the powers of free people to generate
a law—and a world—worthy of their aspirations. In his view, to stand with
virtuous power was a personal and professional choice, and to find law there

the best path to law’s own triumph.

The moral goals of people—demands for values justified by standards of
right and wrong—are not mere “abstractions” without antecedents or con-
sequences. Such goals are rather the most constructive dynamisms of con-
science and character and, when shared with others, are not “sources of
weakness and failure” but rather the most dependable bases of power and
successful co-operation. The moral perspectives of people, no less than naked
force, are commonly regarded as among the effective sanctions of law. . . . To
reject these growing common demands and identifications of the peoples of
the world for a “profound and neglected truth” from Hobbes that “the state
creates morality as well as law” and hence, to conclude that it is moral per-
version for a nation-state to clarify its interests in terms of a wider morality,
is as fantastic as it is potentially tragic. Certainly it neither accurately reflects
the aspirations of the free peoples of the world nor effectively promotes the
clear interest of the United States in a more efficient organization of these
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peoples to suggest that the issue between the free world and the totalitarian
is simply one of “relative power” and that distinctions between aggressor
and non-aggressor nations are mere moral illusions serving to protect vested
interests. . . .

It is urgently to be hoped that attacks upon law and morality which so
profoundly misconceive law, morality and power . . . will not cause many
of us to mistake the real choice that confronts us. People whose moral per-
spectives preclude the deliberate resort to violence except for self-defense or
organized community sanction, have in the contemporary world only the
alternative of some form of law. The choice we must make is not between
law and no law or between law and power, but between ineffective and
effective law. . . . A choice in sum between . . . illusory doctrines of “old
fashioned” diplomacy, and spasmodic resorts to unauthorized violence, and,
on the other hand, clear moral and legal commitments to freedom, peace,
and abundance which are sustained by organized community coercion and
which invoke, at both national and international levels, all the contempo-
rary instruments of power, ideological and economic as well as diplomatic

and military.®

International law was a terribly serious business, neither irrational politics nor
rational law, but an ongoing project through which the world’s people have the
opportunity to choose a world public order of freedom and justice. McDougal
did not offer a resolution to the problem of the legality of rules and their en-
forcement. He modeled a posture forward from its nonresolution: to choose
law as an expression of values and a mobilization of “all the contemporary
instruments of power” to their realization. It is difficult to separate so bravura
a profession of faith from the context of high politics in which McDougal
imagined international law being made relevant. His was a voice of the post-
war American political ascendency as it contemplated another global struggle
against the ideologies of tyranny. The significance of international law could
be seen in its relation to what he saw as the most significant political challenge
of the day for which all the instruments of power would indeed be necessary.
The values he had in mind were not enumerated in legal process or a catalog
of rights. They were larger than that: the aspirations of the free peoples of the
world. Law should be subordinated to so great a cause. It was fortunate that to
choose law was also to align with that future.

A second American response to the inadequacy of theories of legality fo-
cused on the legal process across a period in which American ascendency and
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world order seemed more stable and the work of law a matter of steady and
often routine adjustments in commercial and government practice. The lineage
for this approach runs to Philip Jessup’s midcentury articulation of a transna-
tional law and is best represented today by work on adjudicative and adminis-
trative networks. Harold Koh, past US State Department legal advisor and for-
mer dean of the Yale Law School, exemplifies the “transnational legal process”
approach, although one might as easily focus on the rising tide of scholarship
about “global administrative law.™* Like McDougal, their focus is the socio-
political process through which law is invoked, tested, and affirmed, but they
have in mind the adjudicative and bureaucratic practices of commercial affairs
and government. Philip Allott had famously asserted that the travaux prepara-
toire for legal agreements had no boundaries of space or time.* Koh identified
law with its professional expression in the legal institutions of adjudication and
administration within and between states.

It took intellectual work to interpret judicial and administrative bodies
across the world as a kind of “network” that could be constitutive of a global
legal order. Where McDougal placed his faith in the moral choices people
would make—and the powers they would exercise—in the name of freedom,
Koh relied on more routine patterns of interaction that would “create patterns
of behavior and generate norms of external conduct which they in turn inter-
nalize.™® For Koh, the judicial function has a direction: the transnational legal
process is normative, generative of its own legality.

Thus, the concept [of a transnational legal process] embraces not just the de-
scriptive workings of a process, but the normativity of that process. It focuses
not simply upon how international interaction among transnational actors
shapes law, but also on how law shapes and guides future interactions: in
short, how law influences why nations obey.*”

To summarize, the critical idea is the normativity of transnational legal
process. To survive in an interdependent world, even the most isolated
states—North Korea, Libya, Iraq, Cuba—must eventually interact with other
nations. Even rogue states cannot insulate themselves forever from comply-
ing with international law if they wish to participate in a transnational eco-
nomic or political process. Once nations begin to interact, a complex process
occurs, whereby international legal norms seep into, are internalized, and

become embedded in domestic legal and political processes.*

To use international law is to strengthen it and to find oneself transformed.

The long arc of international relations can be bent toward law if people accept
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the responsibility to help it along. Wherever they may work, professionals can
be agents of the international legal process, and Koh urges international law-

yers to accept the professional responsibility that goes with this possibility.

[The theory of transnational legal process] predicts that nations will come
into compliance with international norms if transnational legal processes are ag-
gressively triggered by other transnational actors in a way that forces interaction in
forums capable of generating norms, followed by norm-internalization. This
process of interaction and internalization in turn leads a national govern-
ment to engage in new modes of interest-recognition and identity-formation

in a way that eventually leads the nation-state back into compliance.”

It is sometimes said that someone who, by acquiring medical training,
comes to understand the human body acquires as well a moral duty not just
to observe disease, but to try to cure it. In the same way, I would argue, a
lawyer who acquires knowledge of the body politic acquires a duty not sim-
ply to observe transnational legal process, but to try to influence it.*

The legality of international law has no theoretical guarantor. The legalization
of global political and economic life will be a victory to be won by professional
commitment and personal acts of responsibility to put law to use. Legal pro-
fessionals, in whatever setting they find themselves, should nudge government
toward the use of legal procedures and vocabularies.’! Although this might
be done through external agitation—Koh cites the work of the international
human rights clinic at Yale as one example—international lawyers in govern-
ment or private practice ought also to think of themselves as a kind of fifth
column within the establishment, loyal to the larger future of law alongside
the interests of clients or governments, pushing clients toward law and encour-
aging them to push others toward law.’?

Working for law requires a suspension of disbelief in law’s dark potential.
Were the legal fabric systematically implicated in violence and injustice, the
orientation Koh advocates would make little sense. Koh’s exemplary outliers—
North Korea, Libya, Irag, Cuba—were doubtless chosen to emphasize that
even for such states, the transnational legal process was now normative. His
choice also sends the message that international law is aligned with the broad
interests of the established order whose center is underwritten by American
power. Work for the law and work for the client align.

The Kingsbury, Krisch, and Stewart manifesto for “global administrative

law” arrives at a similar moment of affirmation.*® They encourage us to imagine
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a “global administrative space” stretching across all the diverse institutions that
implement norms transnationally and to work to make that space more ef-
fective, responsible, and transparent by bringing the techniques of national
administrative law to bear in one or another way on its procedures. In demo-
cratic national government, administrative law aims to link the bureaucracy to
the democratic decisions of parliament under the legal control of the judiciary.
Internationally, there is no democratic legislature and no controlling judiciary:
global administrative law will be in some sense unmoored. Might it then be-

come an instrument of tyranny, rendering undemocratic actors more effective?

Our espousal of the notion of a global administrative space is the product
of observation, but it inevitably has potential political and other normative
implications. On the one hand, casting global governance in administrative
terms might lead to its stabilization and legitimation in ways that privilege
current powerholders and reinforce the dominance of Northern and West
ern concepts of law and sound governance. On the other hand, it might also
create a platform for critique. As the extent of global administrative govern-
ment becomes obvious (and framing global regulation in traditional terms
of administration and regulation exposes its character and extent more
clearly than the use of vague terms such as governance), the more resistance
and reform may find points of focus. . . . Confronting these issues in ad-
ministrative terms may highlight the need to devise strategies for remedying

unfairness associated with such inequalities.*

That is the last we read about administrative law’s dark potential. Kingsbury,
Krisch, and Stewart affirm their confidence in its potential to improve the ma-
chinery of law making and application, and for the self-correcting operations
of open global debate, a posture more plausible for people with long-term faith
in the overall justice of the established order, whatever its current failings, than
for outsiders beyond the circle of faith.

A third approach to professional faith in law’s virtuous destiny focuses less
on process than the remaking of consciousness among the world’s elites. If
people came to share an idea about the limits and direction for power, nei-
ther legal process nor all the enforcement powers of the free peoples would
be required to compel it. Law could be taken out of the equation, replaced by
a shared ideology of power. Although legal norms and institutions may point
the way, a better world would require an awakening of spirit.

I first encountered this idea in a 1954 article by Wilhelm Roepke, a Ger-
man ordo-liberal economist, reflecting nostalgically on the nineteenth-century



248 « Chapter 7

world order.” He was an opponent of efforts to construct anything like a gov-
ernment at the European or global level: the very idea raised the specter of col-
lectivism. But he marveled at the way he imagined the world to have operated
in the nineteenth century.

We realize that the problem of international trade is to find for it a legal-
institutional framework which is at least approximate to that which intra-
national trade can take for granted within the national borders. . . . But how
has this been done in spite of the fact that there never was a world state?
That is the capital question which we must answer.

The solution which the Liberal Age had found for the problem of inter-
national order was of a peculiar and complex kind, and we may characterize
its main features if we call it the universalist-liberal solution. . . . The func-
tions of the non-existent but seemingly indispensable world state have been
replaced by something else for which we may find the only parallel in the
Res Publica Christiana of the Middle Ages. . . . We may call this substitute
of the world state the international “open society” of the Liberal Age. It was
a sort of ordre public international . . . .

The international “open society” of the nineteenth century may be re-
garded, in a very large sense, as a creation of the “liberal” spirit. . . . We
come here to a point of extraordinary importance without which we cannot
understand fully the mystery of the international order of the recent past.
What we mean is the genuinely liberal principle of the widest possible separation
of the two spheres of government and economry, of sovereignty and economic exploi-
tation, of Imperium and Dominium, or of “political power” and “economic power”
(Maclver). This means the largest possible “depolitisation” of the economic
sphere and everything that goes with it.*¢

Free trade was not the disciplining creed of international financial institutions
and first world governments—it was the spirit of an age, enforcing itself in the
minds of elites wherever they worked, in city governments, corporate board-
rooms, local central banks, and dozens of national civil services. The shared
commitment to the liberal principle—plus the gold standard—functioned as
an “As-If-World-Government.” If institutions were to be constructed at the Eu-
ropean or global level, they should be designed to encourage that spirit rather
than to legislate or enforce it.

After 1989, legal intellectuals developed a similar picture of human rights.
In this view, the peoples of the world are united in a common civilization
whose normative consensus operates as a foundational limit on political life
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expressed in the canon of international human rights norms. In 2001, a lead-
ing American international law text introduced the chapter on human rights
by reference to Louis Henkin’s 1990 argument that we had entered an “age of
rights.”

The second half of the 20th century has been described as the “Age of
Rights.” That characterization reflects the view that, with the end of the
Second World War, the idea of human rights became a universal political
ideology and a central aspect of an ideology of constitutionalism. The ide-
ology of human rights, of course, is a municipal ideology, to be realized
by states within their national societies through national constitutional law
and implemented by national institutions. But beginning with the promises
made during the Second World War in the plans for a new world order,
human rights became a matter of international concern and progressively
a subject of international law. . . . What was once unthinkable had become
normal by the end of the 20th century.”

This vision linked law’s operations in the world directly to the common faith
of the professional elites who govern in its name. The most significant law is
not the law that is valid or persuasive or effectively enforced, but the law that
is taken for granted: the law that needs no enforcement and raises no suspicion
about its validity. The legality of this law is always already vouchsafed by it he-
gemonic position in the governing “ideology” of the global establishment. In
Henkin’s view, the “age of rights” has much in common with the world before
Austin raised anxieties about legality in the first place. Following Henkin, we
might say that when Ben Franklin packed himself off to Paris with Vattel in
his satchel, international law was part of his “ideology” of what it meant to be
a diplomat.

As I have argued in this book, elites do share many ideas about what govern-
ments are, what an economy is, what the appropriate objectives and tools of
policy are, what problems demand attention, and which can safely be left unat-
tended. They share ideas about law as well: what it is, what it requires, how it
operates, where its limits are to be found. Their ideas are not all laudatory: a
consensus that damaging the environment is a natural prerogative of sovereign
power, that rules distorting economic activity ought to be withdrawn, or sim-
ply that the suffering and death caused in legitimate war is, well, legitimate.
International lawyers have tended not to explore these possibilities, perhaps
because it would complicate their veneration and jeopardize their effort to pro-

mote law as an ideology of governance.
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The robust global machinery of advocacy and activism that has grown up
around the promotion of human rights would not be necessary had they truly
become axiomatic for people in power. In one sense, however, Henkin was cor-
rect. One rarely hears arguments against human rights. Governments routinely
accuse one another of violating human rights and defend their own exercise of
power on the global stage as a defense of human rights. As a vocabulary for the
assertion of power, they have become hegemonic. People making assertions in
their name customarily do so in a forceful style, as if the norms they represent
were part of a settled global consensus that ought not to need to be asserted at
all. The word “faith” is probably not the best description for the mental back-
drop to these practices. Henkin does not ask his readers to “believe” in human
rights or to choose law as the best interpretation of a global power process. He
recounts the triumph of human rights as a historical fact: a new global politi-
cal ideology has come.

The question is how to act in their name. Here, Henkin urges a complex
professional posture on his followers. Where McDougal imagined interna-
tional law professionals in Cold War statecraft while Koh imagined them in
bureaucratic practice, Henkin imagines them as advocates bearing witness to a
new truth. To act with zeal and fealty is certainly part of it. The human rights
community fosters a habit of fidelity among the faithful, a shared commitment
not to doubt or betray the human rights revolution before the unbelievers. But
to play for ideological hegemony is also to play a long game that requires stra-
tegic and practical wisdom. One must take care: if you go to war in the name
of human rights, you could both lose the war and disenchant the human rights
vocabulary.

In his short 1990 book, The Age of Rights, Henkin offers a kind of epistle to
the faithful. The book contains affirmations of faith alongside advice and pos-
sible arguments one might use when witnessing: what to say about competing
“ideologies” like religion, socialism, or “development”; how to square so many
violations with the existence of rights; how to handle the diversity of human
rights practices in different nations; how to think about the false piety of the
hypocrite; how to square the demands of an unreformed world with the fact of
human rights triumph. These recall the concerns that moved Paul in his many

letters to struggling communities of faith.

Ours is the age of rights. Human rights is the idea of our time, the only
political-moral idea that has received universal acceptance. . . .

Despite this universal consensus, as all know, the condition of human
rights differs widely among countries, and leaves more-or-less to be desired
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everywhere. This may suggest that the consensus I have described is at best
formal, nominal, perhaps even hypocritical, cynical. If it be so, it is nonethe-
less significant that it is thss idea that has commanded universal nominal
acceptance, not (as in the past) the divine right of kings or the omnipotence
state, not the inferiority of races or women, not even socialism. Even if it be
hypocrisy, it is significant—since hypocrisy, we know, is the homage that
vice pays to virtue—homage, that governments today do not feel free to
preach what they may persist in practicing. It is significant that all states and
societies have been prepared to accept human rights as the norm, rendering
deviations abnormal, and requiring governments to conceal and deny, to
show cause, lest they stand condemned. Even if half or more of the world
lives in a state of emergency with rights suspended, that situation is con-
ceded, indeed proclaimed, to be abnormal, and the suspension of rights is
the touchstone and measure of abnormality.*®

The result for human rights advocates is a subtle and shifting combination
of strong assertion and strategic calculation. In my experience, it would be
wrong to say that human rights advocates “believe” they represent a settled
ideology. They are committed to the practice of human rights advocacy as a
path to justice. They have confidence in the power of advocacy sans peur et sans
reproches. They are careful pragmatists about when and where to engage, and
how to preserve the authority of speaking in the name of norms whose legality
is not open to challenge. What holds them back from exploring the costs and
benefits or unanticipated consequences of their advocacy, their role in the legit-
imation of conflict or the reproduction of inequality is less belief or faith than
a shared practice that arises for each professional as a personal identity—bere I
stand—combined with strategic cunning. It is difficult not to be reminded of a

similar injunction to the believer:

Behold, I send you forth as sheep in the midst of wolves. Be ye therefore as

wise as serpents and as innocent as doves.”

To associate human rights with injustice or bad outcomes both betrays the
community of the faithful—“I knew him not”—and is bad strategy. If you
bear witness, people will come to believe and act in the name of human rights.
To affirm the downsides can only delegitimate law and retard progress toward
a better world. The problem of legality—like the problem of faith—can be re-
solved only in the practice of a community of believers who balance pragmatic
awareness and strategic calculation with a calm ethical self-confidence in their

materials and their common work.
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In the wake of twentieth-century efforts to renew and expand the field, the
expertise of international lawyers is a combination of shared ideas and points
of reference, shared projects and commitments, and a common sensibility. It is
not ideas or doctrines that hold the field together—these are diverse and only
rarely compelling. The faith required to inhabit and use them is part fealty,
in the sense of a commitment never to deny or betray the field, the legality of
international law, or the promise of its future. It is faith affirmed in commu-
nity, through the shared experience of routine professional work as the faithful
recognize one another and celebrate what sets them apart. This faith as prac-
tice is a habit of acting as if what is believed were true, a practical project in
a fallen world: the common work of promoting, expressing—or holding one’s
tongue—as strategically necessary in a world that will only later be able to live
fully the dream of cosmopolitan legality.

RESPONDING TO LEGAL PLURALISM

The modern sophistication of the international legal profession reflects an
awareness of the diverse and contradictory quality of the available ethical
commitments, legal norms, institutions and legal theories.®® The practice of
professional faith—an orientation toward the virtuous future of law—makes
this pluralism tolerable. As in any community of faith, however, people also
struggle with belief. Doubts and anxieties arise. In periodic response, the dis-
cipline generates new theories about how it all fits together. These function
as a kind of belt and suspenders on professional faith. We would expect these
to come in at least two voices: the impatient idolatry of premature solution
and the reassuring balm of prefiguration in a still fallen world. We should
understand contemporary international legal theory in this way: a ministry to
a doubting church.

If there could be a dispositive account of systemic coherence, we would not
need so difficult a practice: what we believed might come could already be
seen. For all the nuanced sophistication of practice in their shadow, images of
a policy process, legal process, or universal ideology are meant to be reassuring
in just this way. Diverse action, action taken in doubt, also somehow adds up.
The whole is more than the sum of parochial interests struggling with one an-
other. Debates about the “fragmentation” of international law or the “prolifera-
tion” of international courts and tribunals across the turn of the past century
arose in moments of anxiety and doubt when worry about the integrity of the
legal “order” as a whole weighed on the profession. The work of scholarship
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was not to address the doubts they expressed: a dispersed and fragmented law
cannot be put back together; a constitution for the world cannot be but a
wish. When Austinian anxieties arise in these terms—Are we constituted? Is
law whole?—all we can do is talk about it reassuringly, developing practical
responses in particular situations, plowing the debate back into professional
argumentative practice. Then we can again pick up the baton and return to
the work of faith.

People theorizing coherence into a plural legal universe are sometimes
tempted by the metaphor of constitutionalism. In public international law,
scholars have encouraged the idea that the UN Charter provides a kind of
“constitution,” particularly when it comes to the use of force. Others have seen
a “constitutional moment” in the emergence of human rights as a global ver-
nacular for the legitimacy of power. Some have proposed the World Trade Or-
ganization as a constitutional order, perhaps in combination with the human
rights canon. Specialists in comparative constitutional law sometimes find
the key in relations among national constitutions. All testify to the wish that
things were constituted—as well as the realization that there is as of yet no
workable account of how the world’s legal order coheres. In a sophisticated
profession, coherence theories rarely stand the test of time. There are too many
of them, they are too easily instrumentalized by people with parochial projects
and the pressure of practical struggle continually reopens awareness of plural-
ism and returns the professional from the reassurance of theory to the practice
of his faith.

Gunther Teubner’s proposal for a transnational “project of constitutional
sociology” is a particularly sophisticated constitutional theory.® Rather than
privileging one doctrinal or institutional regime, he proposes to deepen the
sociology of transnational regulation, adjudication, and administration to illu-
minate principles, rules, professional practices, and institutional arrangements,
whether “public” or “private,” which affect the “division of powers” among
actors, sectors, and values in transnational society. The goal is to unearth the
constitutional underpinnings of everyday interactions across and within semi-
autonomous systems, each loosely associated with industries or domains of
social practice or belief, each with its own rules and procedures, each pur-
suing its own particular logic: a health system, a sports system, a media sys-
tem, a trade system, a pharmaceutical system, a scientific system, and so on.
Governments—or diplomacy—form but one system among many. The identi-
fication of “systems” is not just description. It requires interpretation. Is there
a global pharmaceutical system and an entertainment system? Or is there an
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international intellectual property system? Does the sports system stand on
its own, or is it part of the diplomatic system or the entertainment system?
Interpretations are strategic tools: this is a system, this is its logic. And now
we have returned to professional practice, atop another sediment of theoretical
sophistication. It would require a break with professional faith to harness the
same analytic to make visible the coercive distributive struggles in which one
or another professional practice is implicated.

In the United States, we are accustomed to thinking about the rules govern-
ing relations among the federal legislature, courts, and executive as “constitu-
tional” because they are mentioned in the official Constitution and debated as
such. If we think in more sociological terms, we may want to add other things:
the distinction between public and private activity, the relationship between
corporate and labor power, the relative prestige of coastal and midwestern
or northern and southern culture, the distribution of power between cities
and suburbs. Perhaps the enduring allocation of power between white and
black citizens, between men and women or between rich and poor is “con-
stitutional.” The distributional consequences of treating one as constitutional
and the other as a matter of history is hard to unravel, but it is likely to affect
who feels empowered to contest or preserve which arrangements. The prac-
tice of constitutionalism—or systems analysis—is itself a space of distributive
struggle.

In this book, I have advanced two responses to the experience of pluralism
other than redoubling the practice of a doubting professional faith or embrac-
ing the idolatry of new coherentist theory. First is to lay down the burdens
of faith and see law’s role in the ubiquitous struggles of global political and
economic life and the injustice that results. Martti Koskenniemi expresses this
shift in perspective:

Much of mainstream Anglo-American jurisprudence . . . approaches law in
this way, as a hermeneutics of interpretation that aims to ensure the coher-
ence of the legal order—and thereby the acceptability of the system of distri-
bution of material and spiritual values that goes with it. There is much that
is right in this jurisprudence. Law is an interpretive craft. But it underesti-
mates the open-endedness of the interpretations and mistakes “coherence”
as the point of legal activity. A better view is to take one step backwards,
accept the irreducible indeterminacy of interpretation and the contradictori-
ness of legal argument (which, in any case, most lawyers accept), and build
on the way legal argument brings out into the open the contradictions of
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the society in which it operates and the competition of opposite interests
that are the flesh and blood of the legal everyday.

Law is an argumentative practice that operates in institutional contexts
characterized by adversity. . . . From this perspective, law is not a supporter
of social consensus but a participant in its conflicts, giving form to social
adversity in order to support some values against others, to affirm or contest
prevailing distributionary structures.®

A second and allied alternative is embrace of the experience that things don’t
add up, that coherence fails, that incommensurability must be acknowledged.
This road opens whenever there is a personal encounter with incommensu-
rate difference and a loss of confidence in the availability of resolution within
the canons of acceptable professional discussion. Lawyers may experience it
whenever there are conflicts, gaps, or ambiguities in the law and it seems, if
only for a moment, that they cannot be reconciled or bridged. In chapter 3, I
associated this with the professional experience of “yielding” to the argument
or assertion of another. The personal experience of legal pluralism that comes
with “yielding” unmoors professionals from the confident sense that their ex-
pertise grounds their action. Suddenly, there is a choice: a moment of vertigo
and professional freedom.

People recoil from this experience of pluralism. Experts turn back to faith or
reach rapidly for the reassurance of theory and prior practice. But there is also
a long tradition praising such moments in religious and political thought: the
moment when “unknowing” and “deciding” cross paths, when freedom and
moral responsibility join hands. It is what Carl Schmitt had in mind by “decid-
ing in the exception™ or what Max Weber spoke of as having a “vocation for

765 or Sartre

politics.”* It is what Kierkegaard described as the “man of faith,
as the exercise of responsible human freedom.® This is what Jacques Derrida
meant by “deconstruction.” The sudden experience of unknowing, with time
marching forward to determination, action, decision—the moment when the
deciding self feels itself thrust forward, unmoored, into the experience. In that
moment of vertigo, the world’s irrationality makes plain the constructed na-
ture of theories about how it all fits together and the tendentiousness of prac-
tices in their name. Professional practice suddenly has no progressive telos, and
international law opens as a terrain for politics, rather than a recipe or escape
from political choice. It is in such a moment that the world could look again
like 1648: open to being remade.



CHAPTER 8

LEGAL EXPERTISE IN WAR

The professional practices of legal experts inside and outside the military il-
lustrate the work of expertise in contemporary world making and manage-
ment. Warfare has been a central preoccupation and presented a kind of
ultimate test for international law. It is hard to think of international law
governing the relations among states without having something to say about
war—when war is and is not an appropriate exercise of sovereign authority,
how war can and cannot be conducted, which of war’s outcomes will and
will not become components of a postwar status quo, and so on. It is conven-
tional to imagine that international law restrains war by making distinctions:
this is war, and this is not; this is sovereignty, and this is not; this is legal
warfare, and this is not. The terms with which these legal distinctions are
drawn change over time. The vernacular may be more or less sodden with
ethical considerations, more or less rooted in the specific treaty arrangements
entered into by states. The distinctions may be drawn more or less sharply,
may be matters of kind or degree. What goes on one or the other side of
these distinctions may change, but the idea that law is about distinguishing
war from peace, sovereign right from sovereign whim, legal from illegal con-
duct, on the battlefield and off, endures.

Discussions about international law and war usually unfold as if the par-
ticipants were imagining an international law that would be able to substitute
itself for sovereign power in a top-down fashion, first to distinguish legal from
illegal violence and then, perhaps not today but eventually, or perhaps not di-
rectly but indirectly, to bring that distinction to bear in the life of sovereigns,
extinguishing sovereign authority for war at the point it crosses a legal limit.
The idea is that the articulation of right will discipline, limit, and restrain
sovereign power when it turns to violence. International law proposes to bring

this about through a series of doctrines, definitions, and arguments that say
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where war begins and ends, and then through an apparatus of institutions and
relationships that are linked in one or another way to these doctrines and that
are the locus for or the effect of these sayings.

Much work has been put into codifying the doctrines through which inter-
national law will be able to say what is and is not legal and to develop a canon
of thought about how these doctrines are to be interpreted when making a dis-
tinction. On the institutional side, at the national level there is the apparatus of
military justice, courts-martial, and penalties, the institutions of political and
strategic command, of media commentary and popular engagement, of inter-
national approval and condemnation, and so forth. At the international level,
lawyers have sought to empower the UN Security Council as the arbiter of
war and to build an International Criminal Court both to adjudicate past wars
and, more importantly, to signal and deter future sovereign departures from
what the Court determines is legal. Recognizing the limits of such institutions,
international lawyers concerned about war have adapted the twentieth-century
reconceptualization of the international political process as an interactive pro-
cess through which norms are made real in a horizontal society of states—
through the enforcement authority of hegemonic states acting in the name of
law, by disaggregated citizen action delegitimating sovereign activity, or simply
by the increased military and political costs imposed on those who make war
when or in ways which are understood by others to be illegal.

This conventional framework has serious limitations. It overstates the dis-
tinctiveness of war and peace as well as the extent to which international law
can be said to be on the “side” of peace. It would be more accurate to say
that the international law about war operates in two directions simultaneously.
On the one hand, it offers a doctrinal and institutional terrain for a kind of
combat over the effectiveness and limits of war that depends upon a profes-
sional practice of distinction and a series of institutional practices and sites
for rendering these distinctions real in the operations of sovereign power. On
the other hand, it offers a parallel doctrinal and institutional framework for
transforming sovereign power and violence into right, continuing the projects
of war by other means. By following these circuits between law and war in the
operations of modern war, we may come to replace our image of a law outside
war (and a sovereign power normally “at peace”) with an image of sovereign
power and legal determination themselves bound up with war, having their
origin in war, and contributing through their routine practices in “wartime”
and “peacetime” to the ongoing, if often silent, wars that are embedded in the
structure of international life.
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The doctrinal and institutional components of the international legal re-
gime are in operation not only when they assert themselves against the exercise
of military force or when they cabin violence within walls drawn by these
doctrines. International law is equally—indeed, perhaps more routinely—the
space within which war is conceived and validated and through which force is
disciplined and rendered effective. It can be difficult to remember that the ar-
ticulation and institutional enforcement of legal boundaries also expresses and
continues projects of war. Yet sovereigns do routinely discipline and legitimate
their military campaigns by pronouncing on the legality of bombing here or
killing there. When this happens successfully, international law confirms the
violent expression of sovereign power as right.

It is easy to understand the virtues of a powerful legal vocabulary, shared
by elites around the world, which appears to distinguish legal from illegal war
and wartime violence. It is exciting to see law become the mark of legitimacy
as legitimacy has become the currency of power. It is more difficult to see
the opportunities this opens for the military professional to harness law as a
weapon, or for sovereigns to continue the exercise of power as right. Yet the
humanist vocabulary of international law 75 routinely mobilized by as a stra-
tegic asset in war, just as the vernacular of legal right is inseparable from the
enforcement of sovereign power. When humanitarian international lawyers say
that compliance with international law “legitimates,” they mean that killing,
maiming, humiliating, wounding people are legally privileged, authorized,
permitted, and justified. The military has taken the hint.

The American military have coined a word for this: “lawfare”—law as a
weapon, law as a tactical ally, law as a strategic asset, an instrument of war. They
observe that law can often accomplish what might once have been done with
bombs and missiles: seize and secure territory, send messages about resolve and
political seriousness, even break the will of a political opponent. When the mili-
tary buys up commercial satellite capacity to deny it to an adversary—contract
is their weapon. They could presumably have denied their adversary access to
those pictures in many ways. When the United States uses the Security Council
to certify lists of terrorists and force seizure of their assets abroad, they have
weaponized the law. Those assets might also have been immobilized in other
ways. It is not only the use of force that can do these things. Threats can some-
times work. And law often marks the line between what counts as the routine
exercise of one’s prerogative and a threat to cross that line and exact a penalty.

There is a kind of political continuity between international legal projects
that seem to concern war and peace. When special courts are established by
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victors to adjudicate the criminality of opponents, it can be dressed up as the
“return” of law and peace—but it is hard to avoid thinking that law is also the
continuation of war by other means. Something similar is at work when the
Security Council of the United Nations, itself established to institutionalize the
outcome of the Second World War as a system of “collective security,” is given
the authority to determine the legality of wars today—when, for example, the
“legality” of the Iraq War hung solely upon how France decided to vote. The
legalization of the last war’s outcome presses itself on the legitimacy of future
combat. The situation is similar when a hegemonic “international community”
sets up a court of general instance to try those who have, in their eyes, lost their
“legitimacy” as sovereigns. Whether or not anyone is prosecuted, a war has, in
some sense, been lost. We might say that, through law, not all wars need to be
fought to be lost decisively. These engagements of the international law about
war with the ongoing relations of sovereign power enforced by war are emblem-
atic of a more general relationship between modern war and modern law.

On the one hand, modern war has engaged the bureaucratic, commercial,
and cultural institutions normally associated with peace. On the other, what
I term “modern law” has proliferated the doctrinal materials and interpretive
methods that can be brought to bear in discussing the distinctiveness and le-
gality of state violence. Lines are now harder to draw, both because the world
of war has become more mixed up and because ambiguities, gaps, and con-
tradictions in the materials used to draw the lines have become more pro-
nounced. At the same time, however, there is a lot more line drawing going
on. There has been a vast dispersion of sites and institutions and procedures
through which legal distinctions about war are made. This proliferation of le-
gally framed activity has made war and sovereign power into legal institutions
even as the experience of legal pluralism and fluidity has unhinged the idea
of a law which, out there, somehow distinguishes. It would be more accurate
today to speak about an international law that places legal distinction in stra-
tegic play as a part of war itself, further proliferating and fragmenting the sites
of its doctrinal and institutional operation.

Moreover, in the retail operations of law about war, the experience of ir-
resolvable debate, or of debate that can be resolved only by reference outside
law to the political or ethical, is ever more common. As is the experience,
for soldiers and citizens alike, of vertigo amid the shifting perspectives from
which killing is evaluated. It is difficult to say just how this will come out. New
doctrinal tools may arise, old tools may regain their plausibility, institutional
and doctrinal activity within the field may become less dispersed and more
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hegemonic. It may again become plausible to imagine an international law
“outside” and “over” sovereign power, declaring and determining the limits
of violence. In the meantime, however, international law about war offers a
window onto the political and ethical consequences of the fluid and strategic
relations among sovereign power, force, and law that characterize the experi-
ence of modern law in modern war—the experience of people who work with

law and declare in its name.

DISPERSION: MODERN WAR AS A LEGAL INSTITUTION

In warfare today, the practice of distinction—central to both law and war—
has been dispersed. The sites and technologies through which legal assertions
about violence are translated back and forth into the vernacular of violence
have proliferated. In this sense, law has infiltrated the war machine. Law now
shapes the institutional, logistical and physical landscape of war and the bat-
tlespace has become as legally saturated as the rest of modern life. Law has
become—for parties on all sides of even the most asymmetric confronta-
tions—a vocabulary for marking legitimate power and justifiable death. It is
not too much to say that war has become a legal institution—the continuation
of law by other means. Not everyone follows the rules or even agrees on what
the rules are and how they should be interpreted. Quite the contrary—people
disagree about these matters all the time. Precisely as a result, the opportuni-
ties for law to make itself felt in the experience of those participating in mod-
ern war have multiplied.

The law that structures the macro and micro operations of warfare is broader
than the “law of force,” the “law of armed conflict” or “international humani-
tarian law.” Law is certainly most visibly part of military life when it privileges
the killing and destruction of battle. If you kill thzs way, and not that, here and
not there, these people and not those—what you do is privileged. If not, it is
criminal. And the war must itself be legal. Operating across dozens of jurisdic-
tions, today’s military must also comply with innumerable local, national, and
international rules regulating the use of territory, the mobilization of men, the
financing of arms and logistics and the deployment of force. War is waged
across a terrain shaped by constitutional law, administrative law, private law,
and more. As warfare has evolved, law about the environment, social security,
land use, religious expression, finance and payments systems, government bud-
geting, privacy, as well as human rights, law of the sea, law of space, conflict of
laws, law of nationality, jurisdiction are all implicated in the shape of warfare.
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Background doctrines of property and contract, of privacy and financial ac-
countability, channel the legal mobilization of violence, as do informal and
customary laws of business practice, informal markets, and the clandestine
flows of finance, information, goods, and people.

Wars now occur at the peripheries of the world system, among foes with
wildly different institutional, economic, and military capacities. Enemies are
dispersed and decisive engagement is rare. Battle is at once intensely local and
global in new ways. Soldiers train for tasks far from conventional combat:
local diplomacy, intelligence gathering, humanitarian reconstruction, urban
policing, or managing the routine tasks of local government. Violence follows
patterns more familiar from epidemiology or cultural fashion than military
strategy. Networks of fellow travelers exploit the infrastructures of the global
economy to bring force to bear here and there. Satellite systems guide preci-
sion munitions from deep in Missouri to the outskirts of Kabul. The glare of
the modern media is everywhere, even as the politics continued by warfare
has itself been legalized. Today’s sovereign stands atop a complex bureaucracy,
exercising powers delegated by a constitution, and shared with myriad agen-
cies, bureaucracies, and private actors, knit together in complex networks that
spread across borders. Political leaders act in the shadow of a knowledgeable,
demanding, engaged, and institutionally entrenched local, national, and global
elite, which also has institutional forms and professional habits. Discourses of
right have become the common vernacular of this dispersed elite, even as they
argue about just what the law permits and forbids.

War is also a professional practice. Militaries are linked to their nation’s
commercial life, integrated with civilian and peacetime governmental institu-
tions, and covered by the same national and international media. Mobilizing

]

“the military” means setting thousands of units forth in a coordinated way.
Officers discipline their force and organize their operations with rules. Public
and private actors must be enlisted in projects of death and destruction, which
they must in turn explain to their families, their pastors, their comrades. Coali-
tion partners must be brought on board. Delicate political arrangements and
sensibilities must be translated into practical limits—and authorizations—for
using force. Nor is the legal professionalization of warfare an exclusively first
world practice. Indeed, it turns out the Taliban issues training materials outlin-
ing the rules of engagement designed to maximize the effect and legitimacy of
their force in their own cultural time and place.

As a result, the sites at which official rules for war are given meaning and

have institutional, political, or personal purchase have become many. Ideas
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about what war is and is not, what uses of force are and are not legal, which
wars are and are not legally legitimate run through the political, institutional,
and social fabric of societies. In each of the spaces in which war is made, the
determination of what is and is not legal plays a role in constituting the en-
tities who will act. Negotiations over participation in warfare are conducted
in debates about the “rules of engagement”—who could do what, when, to
whom? For politicians who will take the heat, it is important to know just how
trigger-happy—or “forward-leaning”—the soldiers at the tip of the spear will
be. Soldiers—and citizens—must be made in the image of these rules. At each
of these sites, there are opportunities for adjusting, refining, and making the
distinction between legal and illegal—and it will often be these distinctions
through which the political debates are resolved, the families are able to feel
proud, the allies establish a common front.

MODERN LAW: RHETORICAL STRATEGY

As the sites over which the regime of distinction has dispersed itself have
proliferated, the doctrinal and conceptual materials used to distinguish war
and peace or legal and illegal state violence have become even more fluid. No
longer an affair of clear rules and sharp distinctions, international law rarely
speaks clearly or with a single voice. That does not mean the making of dis-
tinctions is any less important. Whenever people call what they are doing
war, they stress its discontinuity from the normal routines of peacetime and
sharpen a collective identity against a common enemy. To shoot a man—or
a woman—on the battlefield is not murder. Distinction establishes the legal
privilege to kill. But just when does the privilege to kill replace the prohibition

»

on murder? Where does war begin and end? What counts as “perfidy,” “terror,”

or “torture” Which civilians are innocent? As law has become an ever more
important yardstick for legitimacy, the legal categories used to make those dis-
tinctions have become far too spongy to permit clear resolution—or became
spongy enough to undergird the experience of self-confident outrage by parties
on all sides of a conflict.

The law of armed conflict has become a confusing mix of principles and
counterprinciples, of firm rules and loose exceptions. In legal terms, “war” it-

self has become a smorgasbord of finely differentiated activities: “self-defense,”

» o« » o« » o« » o«

“hostilities,” “the use of force,” “resort to arms,” “police action,” “peace en-

» « » o«

forcement,” “peace making,” “peaceckeeping.” It becomes ever harder to keep

it all straight. Meanwhile, warfare has come to comprise an ever wider range
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of divergent activities. Troops in the same city are fighting and policing and
building schools. Restoring water is part of winning the war. Private actors
are everywhere—from insurgents who melt into the mosque to armed soldiers
who turn out to work for private contractors, not to mention all the civilians
providing moral and physical support to those who bomb and shoot, or who
run the complex technology and logistical chains “behind” modern warfare.
In the confusion, military and humanitarian voices will often have a motive to
insist on a bright line. For the military, defining the battlefield defines the priv-
ilege to kill. But aid agencies also want the guys digging the wells to be seen
as humanitarians, not postconflict combatants—privileged not to be killed.
Defining the not-battlefield opens a “space” for humanitarian action. Others
will be moved to soften the distinctions, perhaps to permit military funds to
be used for a police action, or to insist that human rights norms be appli-
cable in combat. In a dispersed regime for articulating the legality of sovereign
force, we can expect a constant push and pull, making and unmaking formal
distinctions, in ways that reflect the calculations of actors pursuing very local
strategies.

As it became a more plastic medium, international law offered an ever wider
range of instruments for making and unmaking distinctions between war and
peace, allowing the boundaries of war to be managed strategically. Take this
difficult question—when does war end? The answer is to be found not in law
or fact—but in strategy. Declaring the end of hostilities might be a matter of
election theater or military assessment, just like announcing that there remains
“a long way to go,” or that the “insurgency is in its final throes.” We should
understand these statements as arguments. As messages—but also as weapons.
Law—Ilegal categorization—is a communication tool. And communicating the
war is fighting the war. This is a war, this is an occupation, this is a police ac-
tion, this is a security zone. These are insurgents, those are criminals, these are
illegal combatants, and so on. All these are claims with audiences, made for a
reason. Increasingly, defining the battlefield is not only a matter of deployed
force—it is also a rhetorical and legal claim.

When people use the law strategically, moreover, they change it. The Red
Cross changes it. Al Jazeera changes it. CNN changes it. The US administra-
tion changes it. Humanitarians who seize on vivid images of civilian casualties
to raise expectations about the accuracy of targeting are changing the legal
fabric. When an Italian prosecutor decides to charge CIA operatives for their
alleged participation in a black operation of kidnapping and rendition, the law
of the battlefield has shifted. As American military forces in the Middle East
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have changed their military objectives and strategy over the past years, they
have also adjusted their rules of engagement with respect to civilian death.
In broad terms, what had seemed legally acceptable collateral damage in an
invasion came to seem a threat to the success of an occupation—and what
seemed acceptable to enforce an occupation came to seem counterproductive
in “counterinsurgency operations.” The rules were tightened and civilian death
was meted out more parsimoniously. At the same time, however, observers
(and civilian populations) altered their expectations about the civilian deaths
that would occur and that had to be tolerated. They pushed back, tightening
the reins on the American forces yet further until any dead civilian seemed a
rebuke to the legitimacy and proof of the failure of the mission.

As a result, there is now more than one law of armed conflict. Legal plu-
ralism has arrived. Different nations have signed onto different treaties. The
same standards look different if you anticipate battle against a technologically
superior foe or live in a Palestinian refugee camp in Gaza and the legal ma-
terials are elastic enough to enable opposing interpretations. Amnesty Inter-
national called Israeli attacks on Hezbollah “war crimes that give rise to indi-
vidual criminal responsibility.” Israel rejected the charge that it “acted outside
international norms or international legality” and insisted that “you are legally
entitled to target infrastructure that your enemy is exploiting for its military
campaign.” There is only the imaginary Court of World Public Opinion on
the international stage to adjudicate such claims. The process by which diverse
claims take institutional, political, and professional form varies, and a lawyer
advising on the law of war must assess the institutional, political, social, and
human context before making a prediction about how people with the power
to influence the client’s interest will interpret and enact claims about the dis-
tinctiveness of what the client contemplates doing.

A HISTORY OF MODERNIZATION

The fluidity of the modern law about warfare results from the long professional
struggle I described in the last chapter. At least twice over the past two hundred
years, international law concerning war has dramatically transformed itself in
an effort to provide a satisfying vernacular of distinction. Across the nineteenth
century, the broad considerations of ethics and policy that had preoccupied
the international law about war for centuries—when is war just, when is war
wise, how ought the sovereign to treat his enemy, his ally, his subjects, and so
forth—were gradually leeched out. They were replaced by a series of sharp
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distinctions and clear rules that were either agreed between sovereigns (these
weapons and not those) or deduced from the nature of war and sovereignty
themselves (war and peace, civilians and combatants, belligerents and neutrals,
law about going to war and law about conducting war). By the early twentieth
century, the doctrinal materials had narrowed to focus on clear formal distinc-
tions defined and agreed by sovereigns. War and peace were legally distinct,
separated by a formal “declaration of war.” A sharp distinction between public
and private law made it seem reasonable to insist that private rights survived the
violence of warfare, which public powers did not. It was at this moment that
the “law of war” and the “law in war” came to seem sharply distinct—separate
ways of judging the legality of making war and then, irrespective of the legality
of the war, of judging the legality of weaponry and tactics.

At the same time, the idea of law’s own disciplinary function in relation-
ship to war changed. At the start of the nineteenth century, international law
offered a kind of handbook of advice and good sense to guide the action of
statesmen. It focused on considerations affecting the right to make war and the
sensible limits of warfare. It imagined the jurist and the statesmen or military
commander not as part of sharply distinct disciplines, but as part of a shared
community of leaders struggling to make sense of natural law and national in-
terest. By the end of the century, a more formal doctrinal law tracing its rules
to state practice and consent—or simply to the nature of sovereign authority
itself—offered itself as an external, autonomous, and in some sense scientific
judge of the legality of sovereign action in warfare. It treated the distinctions
between legal and illegal war, weaponry or tactics as best able to be drawn by
independent jurists ruminating on the nature of sovereignty and the meaning
of agreed texts.

Over the course of the twentieth century, international law shifted again.
From the First World War forward, many international lawyers thought the
effort to restrain war by rules unrealistic. Some turned instead to diplomatic
promises and institutional arrangements to provide for the “collective security”
and manage a process of “peaceful change,” primarily through the League of
Nations. For those who continued to pursue the doctrinal route, considerations
of justice and policy that had been exogenized found their way back in. Distinc-
tions came to be drawn less sharply, often as matters of degree rather than kind.

Agreed rules about weaponry were joined by broad principles—such as
proportionality or military necessity—that expressed the limits of warfare in
terms that seemed more pragmatic and could more readily be associated with
reflections on justice. By the end of the Second World War, these doctrinal
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approaches were harnessed to the institutional framework of the United Na-
tions, whose charter shifted the focus from the rhetoric of legal declarations
of war and distinctions between neutrals and belligerents to the institutional
management of threats to the peace and the use of force. Over the years, as
distinctions softened, it seemed reasonable to consider applying elements of
what had been the law of peace—particularly the law of human rights—on the
battlefield, and blurring the boundaries between the legality of a war and the
legality of weapons used and tactics chosen.

This transformation was supported by both military specialists and humani-
tarians. Both came to doubt the viability and usefulness of sharp distinctions.
For the military professionals, bright lines can be helpful in the blur of com-
bat, communicating a firewall between levels of combat to their own force,
to allies and enemies alike. But they can also constrain in unpredictable ways.
It will often be more useful to work with loose standards expressing broad
principles, to weigh and balance the consequences of military action in light
of its objectives. At the same time, ethical absolutes, let loose on matters of
war and peace, can be dangerous, heightening enthusiasm for military cam-
paigns beyond a sovereign’s actual political capacity to follow through. They
can focus attention in the wrong place, and it may not be clear, in advance,
which tactic or weapon will, in fact, cause the least harm. The rule against
use of chemical weapons on the battlefield seems to preclude the use of tear
gases routinely used in domestic policing—a line that led to the widespread
use of flamethrowers to clear caves during combat in Afghanistan. Moreover,
narrowly drawn rules permit a great deal—and legitimate what is permitted.
From a humanitarian point of view, it seems wiser to assess things compara-
tively, contextually, in more pragmatic terms.

These shifts did not happen everywhere at the same time or to the same ex-
tent, nor did they happen in a vacuum. They were part of a widespread enthu-
siasm and then loss of faith in the formal distinctions of nineteenth-century
legal thought—in the wisdom, as well as the plausibility, of separating law
sharply from politics, or private right sharply from public power. Within that
framework, much depended on the details of national legal cultures and upon
the political strategies of leading jurists and others in particular locations.
More importantly, these shifts were not decisive. Remnants of each discarded
sensibility remain. As a result, people now speak about the legal distinctions of
warfare in three different dialects, each reminiscent of a historical phase in the
discipline’s development.

At the start of the twenty-first century, international law, taken as a whole,
speaks about warfare as a matter of justice and wise policy, recollecting the
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early nineteenth century, as an object for juristic assessment through rumi-
nation on first principles and elaboration of valid rules, in a way that recalls
late nineteenth-century thinking, and as a very twentieth-century question of
legitimacy determined by the persuasiveness of justification to international
elites, whose granting or withholding of legitimation in turn validates or inval-
idates the distinctions and judgments that are made. Moreover, these dialects
have been changed by their encounters with one another. They have become
methodological options, rather than simply what law is all about. Focusing on
questions of justice and policy, for example, may be picked up in a spirit of
eclectic pragmatism, alongside the languages of juridical forms and sociologi-
cal legitimacy, or as a matter of methodological—even ethical and political—
commitment, responsive to what seem the limitations of both nineteenth and
twentieth century ideas. Those who today give voice to legal distinctions—
legal professionals, statesmen, media experts, and law people—sometimes do
so with passion about the mode of argument being made and sometimes with
a kind of eclectic indifference to issues of method.

The transformation of historical modes of thought into styles of argument
has arranged them in relation to one another as methodological positions on
an imaginary continuum between political realism and ethical judgment. Each
analytic style offers a somewhat different way to declare what is and is not legal
without sounding as if you are simply saying what you believe or desire. In
each style, legal pronouncements are “rooted” in sovereign consent, just as they
are compatible with widely shared principles of justice. They have also pulled
away from these roots, through a series of rituals and transformations which
blend the two ambitions together. Those who speak about “just war” in legal
terms, for example, may feel confident that they are expressing more than an
ethical preference because they have derived their definition of “just war” by
reference to the practice of sovereigns or the nature of an intersovereign soci-
ety. Those who speak about the power of legitimacy feel they are doing more
than restating political outcomes in legal terms because they have traced the
attribution of legitimacy to rule following, perhaps because, in social terms,
rules exert a kind of pull toward compliance or because the psychology of
statesmen can plausibly be reconstructed to suggest rules were followed even
when states didn’t think doing so was in their best interest. As a result, in each
of these three modes of distinction, law can be intertwined with sovereignty
and with the violence of sovereign power while also being professionally prac-
ticed and articulated as if it were something altogether different.

Speaking in these ways, international law can echo with virtue and stand
firmly on the side of peace while pursuing a proliferating institutional and
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professional engagement with the practice of war. Defending this doubled pro-
fessional sensibility has itself become an important disciplinary project. The
various rhetorical styles offer languages for tarring alternative modes of argu-
ment with the professional sins of either ethical or political subjectivism. In this
sense, defense of an autonomous legal doctrinal and institutional determiner
has been replaced by a professional practice of disciplining the boundaries of
legal argument itself to exclude political whim and ethical preference. In such
a profession, it is easy to mistake our ability to articulate law’s autonomy—for
which we have numerous discursive tools ready at hand—for an actual capabil-
ity to restrain the power and violence of war.

At the same time, however, the proliferation of styles has allowed for the
emergence of powerful antidotes to arguments that this or that death was le-
gally compelled or justified. These antidotes—embedded in counterstyles of
professional argument—often unravel the confidence with which people have
asserted that this or that act of violence was legal or illegal. Indeed, it turns out
that none of these vernaculars of distinction holds up very well to thoughtful
criticism, which may help explain why there are three to begin with. An in-
ternational law rooted in natural justice or wise policy seems unlikely to pro-
vide much of a solid foundation in a plural world. People will disagree about
what justice means and which policy is wise—indeed, they may go to war
over their disagreements—and it is hard to see how lawyers have any compara-
tive advantage over sovereigns as auguries of justice or practical wisdom or,
on the basis of their vision of wisdom and justice, any independent platform,
expertise, or mandate for distinguishing the legitimate from the illegitimate.
That is partly why late nineteenth- and early twentieth-century international
lawyers thought a narrower catalog of rules rooted in sovereign power might
offer a stronger perspective from which to judge state behavior. It turned out,
however, that an autonomous regime of valid rules was insufficiently robust
to distinguish legal from illegal warfare with certainty. Agreed rules were too
narrow, principles were ambiguous and ran in too many contradictory direc-
tions, and it seemed difficult for rumination on sovereignty to crowd out the
actual exercise of sovereignty. That was partly why international jurists turned
to more social and interactive conceptions of the relationship between inter-
national law and warfare. But here there were also difficulties. The notion that
law is what it does makes it terribly difficult to distinguish law from whatever
happens in a convincing fashion. States did things for lots of reasons—just
when had law been the dominant cause? The idea that statesmen are persuaded
by law or that states act in the shadow of an international society that metes
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out legitimacy ultimately rests on a hypothesis about the existence of the com-
munity international law is intended to express and to construct.

In the end, there are good reasons to be skeptical of claims made in any of
these modes that this act of war #s legal and this is not, that this 7s war and
this is peace, or that this #s legitimate and this is not. That doesn’t mean such
claims are unimportant or that they never persuade. Speaking this way can be
quite satisfying, and not only because it can be pleasurable to speak confidently
about violence that is and is not legal. These performances also routinely take
institutional form, disciplining and excusing soldiers, making or ruining ca-
reers, identifying targets, emboldening or disheartening allies, comforting or
demoralizing those who have killed or whose loved ones have died. This is
knowledge that routinely becomes power, conjuring and shaping violence.

PEOPLE PURSUING PROJECTS BY ARTICULATION

International law is a set of arguments and counterarguments, rhetorical per-
formances and counterperformances, deployed by people pursuing projects of
various kinds. To focus on the expert practice of articulating legal distinctions,
it is useful to suspend the effort to determine who is right. To understand what
happens to ethics, to politics, and to professions themselves as they keep noses
to the grindstone of legal argument in the face of all the killing that people
do in war requires leaving to one side the question of whether this or that war
is legal, whether this or that doctrine is valid or persuasive or made legitimate
through enforcement—or which mode of assertion offers the most robust, ef-
fective, or appropriate style for legal work. Worrying about these things, argu-
ing about them, giving opinions about them are all routine professional prac-
tices for international lawyers that one will surely want to master if one wants
to work in the field.

Articulation becomes effective as force as people make legal arguments
about war and all sorts of people have gotten into the act: military officers,
human rights lawyers, Red Cross lawyers, demonstrators, ambassadors, presi-
dents and prime ministers, media commentators, and, of course, law profes-
sors. People from many countries and cultures have done so: Americans and
Iranians, Europeans and Australians, members of Hamas, Israeli public offi-
cials and judges and citizens, UN officials and East Timorese citizens. The sum
of their statements is what international law has become. One way to imagine
the dynamic that unfolds as this material is used is to picture its deployment
in opposing projects.
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There are those who speak the language of law and war for the purpose of
strengthening their military hand—by disciplining and directing their forces,
legitimating their actions and justifying their means—and those who do so
for the purpose of restraining or weakening a military force by undisciplining
and reorienting its forces or by delegitimating its violence. Leave to one side,
for a moment, those who speak it for another purpose—say to strengthen the
language of law itself by embroidering it into an effort to justify or restrain
a military action, whatever the consequences. In this simple picture, there
are those who claim to strengthen and those who claim to weaken the hand
of force. We might think of these rhetorical positions as those of friend and
enemy, or, perhaps more conventionally, of the national military and the inter-
national humanitarian. In every engagement, the one performs power as truth,
the other speaks truth to power.

We can now begin to think about the model more dynamically. Where and
how will modern law be brought to bear in modern war to further one or the
other of these projects? Given the fluidity of modern law and the plasticity
and dispersion of modern war, it will often be unclear precisely how a given
statement might operate to strengthen or weaken the hand of force. Narrow-
ing the rules of engagement, for example, may concentrate and discipline, or
it may derail the effort, harnessing force to other objectives or demoralizing
and delegitimating those who fight. A great deal will depend upon the larger
regime through which statements are made, which offers an unending range of
institutional maneuvers from denouncing to commending, from sensational-
izing to routinizing. Even here, much is in doubt. Prosecuting a soldier may be
a way of locating responsibility or avoiding it, focusing or distracting attention,
strengthening or weakening a campaign.

We might, following Clausewitz, postulate that if all this claiming has any
effect at all in war, whatever strengthens one side weakens the other. As a start-
ing point, we might say that it will be in the interests of one party to advance
whenever it is the interests of the other to rest or withdraw. Following his
lead, we might begin with the hypothesis that whenever a claim for the legal-
ity of this war or this tactic would strengthen offense by allowing power to
be exercised as right, we ought to expect the defense to think hard, not only
about how to fight back so as to assert its own power as right, but also about
how a claim of right might itself slow down the offense. The defense begins,
then, by determining, if it can, that the attack is illegal, and speaking that
truth to sovereign power. Of course, to be effective, this statement will need
to pass through the institutions and regimes of law and politics and become
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a power which can, in fact, arrest the offense. In an opposite fashion, the of-
fense must also make good its claim of right, through conquest, certainly, or
more routinely through the capillaries of the world political regime through
which such assertions succeed in strengthening one’s hand in battle. Over
time, where those who use the language have different—opposing—interests,
it would be reasonable to expect that quite different performances will emerge
that interpret rules or practices differently, stress different principles or prec-
edents, shift among different dialects or frames of analysis, and resonate with
different audiences.

As on the terrain of battle itself, of course, this may not happen. Someone
may win and the struggle may end. Either may acquiesce in the legal determi-
nation of their adversary. Perhaps they were not able to think of a legal way
to claim what would be in their interest. Perhaps they carry on insincerely, if
emphatically. Perhaps they become convinced that what seemed to be in their
interest should be sacrificed to the argument of the other side—they may, in
effect, switch sides. For Clausewitz, the tendency to pause in war—for neither
side to attack or withdraw—could be explained only by bringing other fac-
tors and other players onto the stage—the friction of physical, technical, and
communication failures or the political calculations that emerge from mutual
bargaining with third parties. Something parallel seems to be happening on
the terrain of rhetorical engagement. Either or both parties may play for the
attention of third parties, in ways that temper their claims, although this will
often simply intensify their opposing assertions. There may be friction of one
or another sort, the technologies and sites for making their assertions may not
be found, and so forth. They may simply lack the intellectual or communica-
tive resources to develop the argumentative antidote and make it stick.

As we observe the struggle unfolding, we can explore the effect of participa-
tion on those involved at a quite micro level of professional practice as well as
the macro level of national strategy and the deployment of political capital. We
can be on the lookout for professional deformations and structural biases that
enter the struggle through the making and unmaking of assertions. As a gen-
eral matter, we could say that in this rhetorical war of maneuver among argu-
mentative styles, the terrain is not symmetrical between those who assert their
power as truth and those who claim to speak truth to power. When you believe
you exercise power as right, it will be tempting to treat those who speak to you
in the voice of a truth as enemies or traitors—or to dismiss them as dreamers
who have not understood how effectively you have already restrained, disci-
plined, and legitimated what you now perform. Of course, often those who
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aim to speak truth to your power will actually be your enemy or, if successful,
will aid your enemy. As a result, it is easy to understand how important it will
be for peacemakers to persuade those making war that knuckling under to the
higher power of law will ultimately make them stronger, that those who speak
truth to their power also share their realism, their pragmatism, their political
savvy, and their commitment to the larger cause. They may be right in this—
the party of war may have mistaken its interests, threatened to win the battle
but lose the war, and so forth. But the effort to frame things in this way pulls
those who seek to restrain the use of force by speaking truth into a strategic
alliance with those whose power becomes truth.

At the same time, we must imagine that claims to make war in the name
of right will rarely sound sincere or seem persuasive to those who believe the
truth lies elsewhere—who oppose the war, are disgusted by the tactic, or sim-
ply expect themselves to be maimed or killed. They will be motivated to inter-
pret those who would make legal assertions that discipline and strengthen the
sword as perverse misuses of the rhetoric of peace to foul ends, conflating law
with their own sovereign interest and ethics, uprooting it from a more general
ethics, unraveling the careful process by which a more general and historical
sovereignty had been codified as law. It will therefore be important for those
who do seek to strengthen the military hand through law to make their asser-
tions of right in a way that repositions them in alliance with the larger prin-
ciples of law and peace. Their assertions may be correct—the party of peace
may have mistaken its interests, sheathing precisely the sword that could have
arrested a broader destruction.

Taking these two tendencies together, we should not be surprised, however,
that those who exercise power as truth will be pulled toward ever more hyper-
bolic invocations of justice and law. The imbalance, then, lies in this: those
who speak truth to power find themselves drawn into the collaborative exercise
of violence, while those who exercise power as truth will tend to heighten the
distance between what they do and what they say. Over time, justice will come
to be articulated most robustly by those who make war, while war may well
be made most effectively by those who began as masters of truth. This rather
simple model suggests a hypothesis for exploration—that the back-and-forth
of legal discourse about war tends toward a sharp differentiation of positions
in which each is constantly motivated to align itself with or pose as the other.
It is not surprising, in this light, that in law, enemies will sound like friends,
and friends, enemies. Or that those who make war will speak as peacemakers,
those who would restrain violence as strategic realists. We can expect a kind of
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endless dialog, proliferating itself alongside warfare—very different from the
image of law as the voice and hand of the universal come to civilize swords
into plowshares. The action is less vertical—law to power, power to law—than
horizontal, between claimants, among selves and positions. Rather than truth
mud-wrestling with power, we find a far more human interaction of tit for tat,
in which death and destruction unfold alongside a dialog that seems to be ter-
ribly pertinent, but is nevertheless somehow about something else.

Pursuing the operations of law in war—and war in law—along these lines,
we might see the practice of warfare and legal distinction, taken together, as
part of a history of struggle, by humanitarians and military professionals, by
friends and enemies, in times of “peace” and “war,” over the relationship be-
tween international power and right. These struggles are normally not won
and lost on the terrain of either rights or powers. They are not adjudicated by
argument or force of arms—but through the variety of relatively small-scale
technologies where assertion and action are blended together and their out-
comes routinized into practices of governance and modes of global political
or economic life. Over time, this practice may simultaneously become both
power and right. In this sense, the law about war is not only an effective ma-
chinery for managing the military, for disciplining and legitimating recourse
to arms, but also a part of the larger technology through which international
power and right are made and known.

MODERN LAW AND MODERN WAR IN ACTION

Returning to the world in which modern law and war take place, it is not
surprising how routinely political leaders now justify warfare in the language
of human rights and international law just as military commanders frame
strategic calculations in the language of law. They understand that violence
one can articulate, disclose, and proudly stand behind will be more effective,
sustainable, and legitimate. From a strategic point of view, we might imagine
deploying a legal standard like “military necessity” or “proportionality” by cal-
culating a kind of CNN effect, in which the additional opprobrium resulting
from civilian deaths, discounted by the probability of it becoming known to
relevant audiences, multiplied by the ability of that audience to hinder the
continued prosecution of the war, will need to be added to the probable costs
of the strike in calculating its proportionality and necessity—as well as its tac-
tical value and strategic consequences. Claims about the legal distinctiveness
of what one undertakes have become the currency in which checks can be
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written against one’s legitimacy balance, their persuasive power determining
the price to be paid.

But calculations in that currency are terribly difficult to make and sustain,
while the conflation of right and power at both the micro and macro levels
can lead people to lose critical distance on the violence of war. It is easy, for
example, to substitute argument about the UN Charter for judgment about the
ethical or political consequences of war. Yet it is difficult to think of a use of
force that could not be legitimated in the language of the Charter. It is a rare
statesman who launches a war simply to be aggressive. There is almost always
something else to be said—the province is actually ours, our rights have been
violated, our enemy is not, in fact, a state, we were invited to help, they were
about to attack us, we are promoting the purposes and principles of the United
Nations. Something.

Neither humanitarian idealism nor military necessity provides a standpoint
outside the ebbs and flows of political and strategic debate about how to achieve
objectives on the battlefield. Conversing before the court of world public opin-
ion, statesmen not only assert their prerogatives—they also test and establish
those prerogatives through action. Political assertions come armed with little
packets of legal legitimacy—just as legal assertions carry a small backpack of
political corroboration. As lawyers must harness enforcement to their norms,
states must defend their prerogatives to keep them—must back up their asser-
tions with action to maintain their credibility. A great many military campaigns
have been undertaken for just this kind of credibility—missiles become mis-
sives. In this environment, the experience can be one of self-confident assertion
and pride in the strategic shrewdness of one’s assertions—but also of uncer-
tainty and unease when one remembers the experience of being defeased from
certainty by the assertions and powers of others in a plural legal environment.

In war, moreover, the assertions of opposing forces on questions of legiti-
macy and legality will echo across a chasm of difference in perspective. The
legal and pragmatic assessment of wartime violence can heighten each side’s
confidence while stigmatizing their foe. For all sides, limiting civilian death
has become a pragmatic commitment—no unnecessary damage, not one more
civilian than necessary. The difficulty is determining what is necessary, neces-
sary for what and for whom, and then making a claim to kill in a way that
resonates. In today’s asymmetric conflicts, it is all too easy to view tactics un-
available to one’s own forces as perfidious, whether that means the shock and
awe of bombing from a great height or hiding among civilians and placing

one’s weapons among the religious.
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American Major General James Mattis, poised to invade Fallujah in Iraq,
concluded his demand that the insurgents stand down with these words: “We
will always be humanitarian in all our efforts. We will fight the enemy on our
terms. May God help them when we’re done with them.” His juxtaposition of
humanitarian claims and blunt threats was as chilling as his self-confidence. In
war, it is terribly hard to remember how this will sound to other ears, particu-
larly when the law of armed conflict has so often been a vocabulary used by
the rich to judge the poor. No one, after all, experiences the death of her hus-
band or sister as humanitarian and proportional. And everyone who believes
in the legitimacy of their struggle will applaud its pursuit—the more so if it
seems to be pursued by the least violent means available against a perfidious
foe. It was equally chilling to hear the Iraqi insurgents in Fallujah respond to
Mattis by threatening to decapitate civilian hostages if coalition forces did not
withdraw. What could be more perfidious? Like Mattis, the insurgents were
threatening innocent civilian death—Iless of it actually. Many will hear such a
threat as a legitimate humanitarian effort to achieve a military objective with
the least damage to civilian life, and that is how they will record it in their
calculus of legitimate power.

When things go well, modern international law can provide a framework for
talking across cultures about the justice and efficacy of wartime violence. More
often, the modern partnership of war and law leaves all parties feeling their
cause is just and no one feeling responsible for the deaths and suffering of war.
Good legal arguments can make people lose their moral compass and sense
of responsibility for the violence of war while politics and ethics have success-
fully been held at bay. It is in this atmosphere that discipline has broken down
in every asymmetric struggle, when neither clear rules nor broad standards
of judgment seem adequate to moor one’s ethical sense of responsibility and
empowerment. All sides assess their adversaries by the strictest standards and
prefer permissive rules of engagement. Everyone has a CNN camera on their
shoulder—but who is watching—the enemy, the civilians, your family at home,
your commanding officer, your buddies? In this context, soldiers, civilians,
media commentators, and politicians all begin to lose their ethical moorings.

There is no avoiding decisions about whom to kill in warfare. The difficulty
arises when humanitarian law transforms decisions about whom to kill into
judgments, when it encourages people to think death results not from an ex-
ercise of human freedom, for which a moral being is responsible, but rather
from the abstract operation of professional principles. What does it mean to
pretend the decision to kill is a principled judgment? It can mean a loss of the
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experience of responsibility—command responsibility, ethical responsibility,
political responsibility. The greatest threat posed by the merger of law and war
is loss of the human experience of moral jeopardy in the face of death, mutila-
tion, and all the other horrors of warfare.

Modern war and modern law are conjoined in this new situation. It is a
distinctively modern triumph to have transformed war into a legal institution
while rendering law a flexible strategic instrument for military and humanitar-
ian professionals alike. Professionals modernized the law of war to hold those
who use violence politically responsible and applaud the law they have made as
a global vernacular of “legitimacy.” Unfortunately, however, the experience of
political responsibility for war has proved elusive. Law may do more to consti-
tute and legitimate than restrain violence, impressing itself upon its subjects in
myriad dispersed sites of discipline and aspiration. It may accelerate the vertigo
of combat and contribute to the loss of ethical moorings for people on all
sides of a conflict. Pressing beyond modern law and modern war would mean
feeling the weight of the decision to kill or let live. Most professionals—and
citizens—flee from this experience. We all yearn for the reassurance of an ex-
ternal judgment—by political leaders, clergy, lawyers and others—that what
we have gotten up to is, in fact, an ethically responsible politics. In the end,
however, Clausewitz was right. War is the continuation of political intercourse
in another language. For modern war, modern law has become that language.

War and law have teamed up to divorce politics from ethical choice and
responsibility while structuring and defending a global political or economic
order of ongoing and unequal struggle. Power has become a mixed matter of
identity, strategy, assertion and discipline, authority and violence. Law and war
have become oddly reciprocal, communicating and killing along the boundar-
ies of the world system, at once drenched in the certainty of ethics and de-
tached from the responsibility of politics. Working in partnership, modern law
and modern war have enforced and pacified the boundaries of today’s global
architecture, while erasing their complicity and partnership with power and
evading both ethical and political responsibility.
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LET IT BE SO

As a law professor, I train experts. Many embrace the possibility that their gen-
eration could transform the world, and I hope they will. But I am cautious.
Well-meaning experts routinely go terribly wrong, from the “best and bright-
est” in Vietnam through the planning and execution of the recent wars in
Afghanistan and Iraq. Human rights activists, development planners, and in-
ternational lawyers all have blind spots and biases, overestimate their insight,
enchant the tools they have learned to use, and place faith in their discipline’s
potential above careful assessment of its accomplishments. They have learned
to see order and system in the world rather than struggle, and too often expe-
rience their expertise as clear and persuasive, underestimating the plasticity,
ambivalence, and conflicted nature of what they know.

Yet in another way, they also know all this. Sophisticated and accomplished
experts wear their ambivalence and disenchantment lightly. And they press
on. I have long found this the most puzzling aspect of expertise in the mod-
ern world. As I have explored it, I have come to believe that expertise is mis-
understood. We think of expertise as specialized knowledge, when the back-
ground work of experts is continuous with the ways of knowing and doing of
laypeople and princes alike. Expert knowledge is human knowledge: a blend
of conscious, semiconscious, and wholly unconscious ideas, full of tensions
and contradictions, inhabited by people who have projects and who think,
speak, and act strategically. Style and role count as much as content. Although
the work of experts has effects and is often undertaken with words, expertise
is not made real though “persuasion” in a bell jar of ideas. Knowledge effects
are all mixed up with power effects, as they are whenever humans engage
one another. Even long-rejected and much-contested ideas continue to make
themselves felt.

Perhaps most importantly, we excuse experts—as experts excuse themselves—
from responsibility for the outcomes of their work. Sometimes this happens



278 o Epilogue

because we not noticing the outcomes, as international lawyers have long over-
looked the distributive effects of legal rules, institutions, and arguments. More
often it happens because we place responsibility elsewhere: in their knowledge
or in the power of those who listened to their advice. Experts, we imagine,
are being spoken by their expertise. It is not he who speaks, but the law—or
economics—speaking through him. But knowledge is far more ambivalent
than this. It must be inhabited to become effective and is always inhabited
strategically.

Alternatively, we excuse the expert by imagining that others—the prince or
people—decide. But power and decision are not like this either: princes and
people must also think things through, act through assertion and argument,
become effective through interpretation. I have tried here to imagine and de-
scribe the habits of people who stand between knowledge and power in the
hopes that if we see ourselves there we will understand ourselves as responsible
deciders. That we will inhabit our expertise as fighting faith and experience
politics as our vocation in just the sense Max Weber imagined: with passion,
with proportion, and with responsibility in an irrational world that cannot be
known or predicted.

The sensibility I have in mind requires a sense for the urgency and drama
of the times: a sense that this is, indeed, 1648. A time when things are being
remade in ways it is difficult to understand at first. Or a time like 1918, when
people just know things have to be profoundly remade and both politics and
economics are open for deep revision. These were not “end times” but mo-
ments of rebirth. Apocalyptic language more often urges people back to their
policy routines. The sensibility I hope to encourage requires an inclination to
remain calm. Precisely because the situation is urgent, we ought not to rush to
embrace the available levers or default in crisis to the most familiar.

I'm describing an impulse, an intellectual appetite, a critical suspicion.
Where does it come from? In my experience, that is a very personal question.
How did you come to feel things weren’t right, that the solutions on offer
were inadequate, and that taking the time to think hard about it might help?
I suspect that as each of us reflects on the source of our intellectual vocation,
the animus that fuels our scholarly work, we will find it in a different place.
In our position in our family, our position in our nation, our society, our
culture. In the position and practices of our country in the world. Perhaps
in the teachings of our faith. Or in the disenchantments of our professional
experience. But if you have this impulse, you are not alone. And you don’t
need to start from scratch. There is a long tradition of intellectual work lying
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alongside the mainstream routines of your professional or academic discipline
on which you can rely. And there is community. Others, scattered around the
world, share a similar impulse for innovative intellectual reflection, if prob-
ably for quite different reasons. Together, you can change the world. The spirit
of 1648 is to begin.
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