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Chapter 1

Human Rights Field Operations:
An Introductory Analysis

Michael O’Flaherty

The Human Rights Field Operation: Law, Theory and Practice seeks to take stock
of the development of human rights field operations of the United Nations (UN)
and other intergovernmental organisations and to make a substantial contribution to
the debate and understanding with regard to the sector’s underlying doctrine. The
volume, unprecedented in its scope, addresses the range of aspects of the nature,
role and activities of field operations. It draws together the reflections of academics,
policy makers and field practitioners and its analysis is located within the context
of applicable normative frameworks, assessment of former and current practice and
examination of complementary and analogous experiences.

For purposes of the examination, the term ‘human rights field operation’ refers
primarily to those types of civilian field missions that are either deployed or supported
by the Office of the United Nations High Commissioner for Human Rights (OHCHR),
as well as analogous missions of organisations such as the Organization for Security
and Co-operation in Europe (OSCE). Accordingly, the volume addresses issues of
relevance to standalone OHCHR “field presences’ and the civilian human rights
components of UN peace missions. The focus of attention is on operations in armed
conflict or post-conflict situations. The volume does not include in its primary focus
the work of UN agencies, funds and programmes, the International Committee of
the Red Cross (ICRC) and non-governmental organisations (NGOs). Instead, all of
these categories of actors are reflected on as sources of ‘lessons learned’ and in terms
of the forms of partnership that field operations need to sustain. This framework
takes account of the distinct and acute needs that have been identified within the
sector of field operations associated with OHCHR (and the similar missions of other
intergovernmental bodies) and allows for the type of focused approach that is capable
of generating solid theoretical, policy and practice-related guidance.

It would be unhelpful, nevertheless, to maintain a rigid insistence on definitions
and distinctions. The sector is in such a state of flux and the partnership requirements
are so extensive that almost every chapter is required to address and reflect on the
roles and activities of multiple actors with human rights responsibilities. In any
case, and taking account of the significance of ‘right-based approaches’ and of
human rights ‘mainstreaming’, any form of narrow niche-focused writing would be
anachronistic.



2 The Human Rights Field Operation

With a view to the location of the volume in the context of the development and
current state-of-play of human rights field operations, it is useful, at the outset, to
undertake an historical and functional analysis.

Historical Review

Issues of human rights and armed conflict interact in multiple ways.* The origins
of conflict frequently coincide with patterns of human rights abuse — such as the
systemic oppression of minorities or of other vulnerable groups. With conflict
underway, the assault on human rights is evident. In the first place there is the direct
targeting of civilians. Account needs also to be taken of the impact on people of the
destruction of human and economic infrastructure and capital and of a slide into
humanitarian crisis. Efforts to resolve conflict can also cause the denial of human
rights. Peace agreements may trade off human rights protection for some other goal,
such as when they institutionalise arrangements that either reflect existing patterns of
discrimination or create new ones. Peace processes can also exacerbate victimisation
by failing to address past patterns of abuse, above all when they fail to tackle issues of
justice and of redress for victims. Conversely, the value of peace and reconstruction
processes integrating attention to human rights is increasingly acknowledged — with
the development of strong human rights institutions and the general promotion of a
‘human rights culture’ perceived to be central to the consolidation of peace.?

In recognition of the interaction of human rights, armed conflict, peace and
reconstruction, the UN increasingly deploys human rights field operations to
conflict and post-conflict environments.®* The UN’s involvement in general
conflict-related civilian field activities is longstanding. For instance, as early as

1 See B.Ramcharan, ‘Human Rights and Conflict Resolution’, Human Rights Law
Review vol. 4, no. 1 (2004); D. Carment and A. Schnabel, Conflict Prevention: Path to Peace
or Grand Illusion (Tokyo: United Nations University, 2003); H. Thoolen, ‘Early Warning
and Prevention’, in G. Alfredsson et al. (eds), International Human Rights Monitoring
Mechanisms: Essays in Honour of Jakob Th. Moller (The Hague: Martinus Nijhoff, 2001),
p. 301; L. Mahony, ‘Unarmed Monitoring and Human Rights Field Presences: Civilian
Protection and Conflict Protection’, The Journal of Humanitarian Assistance (2003), http://
www.jha.ac/articles/al22.htm; E. Lutz et al., ‘Human Rights and Conflict Resolution from
the Practitioners’ Perspective’, The Fletcher Forum of World Affairs vol. 27, no. 1 (2003);
J. Saunders, Bridging Human Rights and Conflict Prevention: A Dialogue between Critical
Communities, Carnegie Council on Ethics and International Affairs, at http://www.cceia.org/
viewMedia.php/prmTemplatelD/1/prmID/161; M. O’Flaherty, ‘Sierra Leone’s Peace Process:
The Role of the Human Rights Community’, Human Rights Quarterly vol. 26, no. 1 (2004);
M. O’Flaherty, ‘Future Protection of Human Rights in Post-Conflict Societies: The Role of
the United Nations’, Human Rights Law Review vol. 3, no. 1 (2003).

2 O’Flaherty, ‘Future Protection of Human Rights’.

3 For an overview of current UN programmes see OHCHR, Annual Appeal 2005
(Geneva: OHCHR, 2005) at http://www.unhchr.ch/pdf/appeal2005.pdf; See also http://mww.
unhchr.ch/html/menu2/5/field.htm.
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1978, in Namibia, its mission was responsible for election monitoring, development
of electoral legislation, repatriation of refuges and release of political prisoners.*
However, the practice of deploying specifically mandated human rights field teams
only began in 1991.5 It had its origins in the surge of optimism regarding its capacity
as a peace-builder which emerged with the end of the Cold War. The first specifically
human rights-mandated mission, was tasked with monitoring the implementation
of the San Jose peace agreement in El Salvador.® In 1992 the UN established a
mission to oversee the political transition in Cambodia, again with a human rights
component.” 1993 saw the establishment, jointly by the UN and the Organization
of American States (OAS), of the first exclusively human rights-focused mission,
in Haiti.® Another dedicated human rights mission was established by the UN for
Guatemala in 1994.°

All of these first missions were realised within the framework of the UN’s political
programming. They were established under the authority of, or otherwise in close
consultations with, the Security Council or, less frequently, the General Assembly,
headquartered in New York, and without the involvement of the organisation’s human
rights component, then called the Centre for Human Rights and located in Geneva.
The Centre, though, was itself starting to undertake the deployment of human rights
monitors in the former Yugoslavia in support of the Commission on Human Right’s

4 See Security Council resolution 431 (1978), UN Doc. S/RES/431 (1978) and Security
Council resolution 435 (1978), UN Doc. S/IRES/435 (1978).

5 See M. Katayanagi, Human Rights Functions of United Nations Peacekeeping
Operations (The Hague: Kluwer Law International, 2002); B. G. Ramcharan, The United
Nations High Commissioner for Human Rights: The Challenges of International Protection,
International Studies in Human Rights vol. 71 (The Hague: Kluwer Law International, 2002).

5 The United Nations Observer Mission in El Salvador (ONUSAL). See R. Brody,
“The United Nations and Human Rights in El Salvador’s “Negotiated Revolution”’, Harvard
Human Rights Journal vol. 8 (1995), 153; D. Garcia-Sayan, ‘The Experience of ONUSAL
in El Salvador’, and T. Whitfield, ‘Staying the Course in El Salvador’, in A. Henkin (ed.),
Honoring Human Rights (The Hague: Kluwer Law International, 2000).

” The United Nations Transitional Authority in Cambodia (UNTAC). See D. McNamara,
‘UN Human Rights Activities in Cambodia: An Evaluation’, and B. Adams, ‘UN Human
Rights Work in Cambodia: Efforts to Preserve the Jewel in the Peacekeeping Crown’, in
Honoring Human Rights; M. Kirby, ‘Human Rights, the United Nations and Cambodia’,
Australian Quarterly vol. 67, no. 4 (1995), 26.

8 The OAS/UN International Civilian Mission in Haiti (MICIVIH). See W. G. O’ Neill,
‘Human Rights Monitoring versus Political Expediency: The Experience of the OAS/UN
Mission in Haiti’, Harvard Human Rights Journal vol. 8 (1995), 101; W. G. O’Neill, ‘Gaining
Compliance without Force: Human Rights Field Operations’, in S. Chesterman (ed.), Civilians
in War (Boulder: Lynne Reinner, 2001); I. Martin, ‘Paper versus Steel: the First Phase of the
International Civilian Mission in Haiti’, and C. Granderson, ‘Institutionalizing Peace: The
Haiti Experience’, in Honoring Human Rights.

9 The United Nations Human Rights Verification Mission in Guatemala (MINUGUA).
See L. Franco and J. Kotler, ‘Combining Institution Building and Human Rights Verification in
Guatemala: The Challenge of Buying in Without Selling Out’, in Honoring Human Rights.
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special rapporteur for that region®® and, in 1993, had assumed responsibility to
take over the UN human rights programme in Cambodia upon the closure of the
United Nations Transitional Authority in Cambodia (UNTAC). In 1994, in response
to the Rwanda genocide and under the guidance of the newly appointed first UN
high commissioner for human rights,* the Centre established a mission? which,
by late 1995 comprised 130 international staff.** 1995 also saw the deployment by
the Centre of human rights monitors in Burundi. These missions were launched
notwithstanding the Centre’s lack of relevant experience and infrastructure and were
funded by voluntary contributions rather than, as was the case for the New York-led
operations, from the regular UN budget.**

By the mid-1990s,'> commentators were drawing attention to anumber of concerns
regarding the development of human rights field operations. These included: (a) the
need to ensure that human rights be addressed in the design and operation of all New
York-led peace missions rather than the handful that have been mentioned here; (b)
how best to involve the Geneva-based high commissioner for human rights and the
Centre in the guidance of these missions; (c) the unsustainability of the Geneva-led
voluntarily funded operations; (d) how best to balance the monitoring functions of
such missions with the delivery of capacity building technical cooperation; and (e)
the extent to which regional organisations could or would mount human rights field
operations.

1 Asimilar scheme was envisaged to support the mandate of the special rapporteur on
Iraq but deployment to that country was not feasible.

1 The post was established by UN General Assembly resolution 141 (1993), UN Daoc.
AJ/RES/48/141 (1993). See Ramcharan, The United Nations High Commissioner for Human
Rights.

2 Human Rights Field Operation for Rwanda (HRFOR)

3 See W. Clarance, ‘The Human Rights Field Operation in Rwanda: Protective Practice
Evolves on the Ground’, International Peacekeeping vol. 2, no. 3 (1995); I. Martin, ‘After
Genocide: The UN Human Rights Field Operation in Rwanda’, in Honoring Human Rights; T.
Howland, ‘Mirage, Magic or Mixed Bag? The United Nations High Commissioner for Human
Rights’ Field Operation in Rwanda’, Human Rights Quarterly vol. 21, no. 1 (1999).

4 With the single exception of the Cambodia office the core costs of which are met from
the UN regular budget.

5 See the papers presented at meetings in 1995 and 1998 contained in Honoring
Human Rights; D. Garcia-Sayan, ‘Human Rights and Peacekeeping Operations’, University
of Richmond Law Review vol. 29, no. 1 (1994); D. Little, ‘Protecting Human Rights During
and After Conflicts: The Role of the United Nations’, Tulsa Journal of Comparative and
International Law vol. 4, no. 1 (1996); W. Clarance, ‘Field Strategy for the Protection of
Human Rights’, International Journal of Refugee Law vol. 9, no. 2 (1997); I. Martin, ‘Human
Rights Monitoring and Institution-Building in Post-Conflict Societies: The Role of Human
Rights Field Operations’, paper delivered to USAID Conference, ‘Promoting Democracy,
Human Rights and Reintegration’, October 30-31, 1997, on file with the present author, and
I. Martin, ‘A New Frontier: The Early Experience and Future of International Human Rights
Field Operations’, Netherlands Quarterly of Human Rights vol. 16, no. 2 (1998). See also
O’Neill, ‘Gaining Compliance without Force’.
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These concerns came to be addressed within the context of a general move to
operationalise the notion of human rights as a cross-cutting responsibility in all the
work areas of the UN — a concept that was articulated by the secretary-general in his
1996 UN Reform Programme.* In the first place, the Centre for Human Rights (from
1998 renamed OHCHR) adopted a policy of seeking, as far as possible, to insert
human rights components in New York-led missions rather than itself mounting
entire operations. New York departments, for their part, grew increasingly willing
to insert human rights components as integral parts of peacekeeping and, to a lesser
extent, peacemaking operations. It was in this context that human rights programmes
were located in UN missions such as those for Georgia,*’ Liberia,*®* Angola,*® Sierra
Leone,? Guinea-Bissau, Democratic Republic of Congo? and Ethiopia and Eritrea.??
Those UN missions which assumed transitional authority, such as in Kosovo? and
East Timor,?* also included human rights components.

6 Report of the Secretary-General, Renewing the United Nations: A Programme for
Reform, UN Doc. A/51/950 (1997).

7 The United Nations Observer Mission in Georgia (UNOMIG). The human rights
component of this mission is jointly staffed by UN and OSCE human rights officers.

8 The United Nations Observer Mission in Liberia (UNOMIL). See B. Nowrojee,
‘Joining Forces: United Nations and Regional Peacekeeping — Lessons from Liberia’,
Harvard Human Rights Journal vol. 8 (1995), p. 129; and A. Clapham and F. Martin, ‘Smaller
Missions Bigger Problems’, in Honoring Human Rights.

¥ The United Nations Verification Mission 111 and the United Nations Observer Mission in
Angola, (UNAVEM Il and UNOMA). See chapter 16 by T. Howland in the present volume.

2 The United Nations Observer Mission in Sierra Leone and the United Nations
Assistance Mission in Sierra Leone (UNOMSIL and UNAMSIL). See O’Flaherty, ‘Sierra
Leone’s Peace Process’; Centre for Humanitarian Dialogue, Politics and Humanitarianism,
Coherence in Crisis? (Geneva: 2003), chapter 5.

2 The United Nations Organisation Mission in the Democratic Republic of the Congo
(MONUC). See Centre for Humanitarian Dialogue, Politics and Humanitarianism, Coherence
in Crisis?

22 The United Nations Mission in Ethiopia and Eritrea (UNMEE).

% The United Nations Mission in Kosovo (UNMIK). See W. Betts et al., ‘“The Post-
Conflict Transitional Administration of Kosovo and the Lessons Learned in Efforts to Establish
a Judiciary and Rule of Law’, Michigan Journal of International Law vol. 22, no. 3 (2001);
H. Strohmeyer, ‘Collapse and Reconstruction of a Judicial System: The United Nations
Missions in Kosovo and East Timor’, American Journal of International Law vol. 95, no. 1
(2001); H. Strohmeyer, ‘“Making Multilateral Interventions Work: The UN and the Creation of
Transitional Justice Systems in Kosovo and East Timor’, Fletcher Forum of World Affairs vol.
25, no. 2 (2001), 107; D. Marshall and S. Inglis, ‘The Disempowerment of Human Rights-
Based Justice in the United Nations Mission in Kosovo’, Harvard Human Rights Journal vol.
16 (2003), 95.

2 The United Nations Transitional Administration in East Timor (UNTAET). See
Strohmeyer, ‘Making Multilateral Interventions Work: The UN and the Creation of Transitional
Justice Systems in Kosovo and East Timor’; D. Criswell, ‘Durable Consent and a Strong
Transitional Peacekeeping Plan: The Success of UNTAET in Light of the Lessons Learned
in Cambodia’, Pacific Rim Law and Policy Journal vol. 2, no. 3 (2002); B. Kondoch, ‘The
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Withinanumber of missions, components were also established outside the human
rights programme but with a clear overlap of interest — such as for promotion of rule
of law, protection of the rights of the child and addressing gender considerations.
Civilian police components also assumed clear human rights-related responsibilities
—as illustrated by the establishment of a policing mission in post-conflict Bosnia and
Herzegovina with a predominantly human rights-related mandate.?

During the period there continued to be cases of OHCHR establishing its own
missions, such as in Colombia, Democratic Republic of Congo and Burundi.
These missions have their origins in such considerations as specific initiatives
of the UN Commission on Human Rights or of intended work areas, such as
human rights technical cooperation, which were not then seen as related to the
competencies of the New York departments or for which OHCHR project funding
would be required. Sometimes OHCHR programmes were established side by
side with the human rights operations of peace missions, as in the case of the
OHCHR programme in Sierra Leone, which supported that country’s truth and
reconciliation commission.

The development of a doctrine and methodology regarding human rights field
operations received a stimulus in 2000 with publication of the ‘Report of the Panel
on United Nations Peace Operations’? (the ‘Brahimi Report”), which undertook a
thorough review of the UN peace and security activities. The report emphasised the
need for mission wide team approaches to upholding the rule of law and respect for
human rights.?” It also described the human rights component of a peace operation as
‘indeed critical to effective peace-building’? and observed that the operations should
engage in both human rights monitoring and capacity building. Management models
were proposed whereby OHCHR would be a participant throughout the design and
oversight of future UN peace operations.?® The publication of the report coincided
with the finalisation of a memorandum of understanding (MOU) between OHCHR
and the Department of Peacekeeping Operations (DPKO) which established a
formal relationship between them for the design and operation of peacekeeping
missions. There is no such MOU with Department of Political Affairs — apparently
due to the desire of the latter to maintain the flexibility of the currently informal
arrangements.

United Nations Administration of East Timor’, Journal of Conflict and Security Law vol. 6,
no. 2 (2001).

% The United Nations International Police Task Force (IPTF). See O’Flaherty,
‘International Human Rights Operations in Bosnia and Herzegovina’, in Honoring Human
Rights; and O’Flaherty and Gisvold (eds), Post-war Protection of Human Rights in Bosnia
and Herzegovina, (The Hague: Martinus Nijhoff, 1998).

% Report of the Panel on United Nations Peace Operations, UN Doc. A/55/305

$/2000/809 (2000).
27 \pid., at 47.
% bid., at 41.

2 |bid., at 244.



An Introductory Analysis 7

The report’s proposals were first tested in 2002, with the design, under Brahimi’s
leadership, of a new UN ‘integrated mission’ in Afghanistan.® In this case, OHCHR
supported a mission design that ‘mainstreamed’ the human rights monitoring
function and ensured a human rights capacity-building programme by means of a
project to be funded by OHCHR. This design gave cause for comment® because the
mainstreaming of the monitoring function resulted in the absence from the mission
of a dedicated human rights monitoring unit. Subsequent integrated missions, such as
those for Iraq,® Liberia® and Cote d’Ivoire,* have reverted to a model of including
specific human rights units within the missions,* with the Céte d’Ivoire mission also
innovatively giving access to the UN regular budget for the undertaking of capacity-
building activities.®

The human rights mainstreaming process received further impetus with the 2002
report of the secretary-general, ‘Strengthening of the United Nations: An Agenda for
Further Change’.*” In this context, OHCHR, under then-High Commissioner Mary
Robinson, described its own field role as being primarily that of supporting human
rights actions of other parts of the UN system and it reaffirmed its commitment
to integrated post-Brahimi peace missions.® Side by side with its support to the
human rights components of peace missions it also commenced the deployment
of human rights experts to serve as advisers within UN country teams, including
in such conflict-affected countries as Sri Lanka and Nepal.*® In 2003, as a further
development of this idea, a UN country-team level human rights capacity-building
operation was established in Angola following the departure of the peace mission
— with a similar operation also proposed for eventual deployment in Timor Leste.*

The years 2004-2006 witnessed a raised level of academic and policy-level
attention to the state of UN human rights field operations. In early 2004, the present
author published a paper that sought to identify the parameters of human rights

% The United Nations Assistance Mission in Afghanistan (UNAMA).

8 See O’Flaherty, ‘Future Protection of Human Rights’; Centre for Humanitarian
Dialogue, Politics and Humanitarianism, Coherence in Crisis?.

%2 The United Nations Assistance Mission for Irag (UNAMI).

3 The United Nations Mission in Liberia (UNMIL).

3 The United Nations Operation in Cote d’lvoire (UNOCI).

% With regard the Irag, human rights was first integrated in UN programming in 2002
by means of secondment of OHCHR staff to the Office of the UN Humanitarian Coordinator
for Irag (UNOHCI), See OHCHR, Annual Appeal 2004 (Geneva: OHCHR, 2004) p. 53.

% OHCHR, ‘Africa region’, Quarterly Reports of Field Offices, March 2004, available
at http://www.unhchr.ch/html/menu2/5/africa-mar04.doc.

37 Report of the Secretary-General, Strengthening of the United Nations: An Agenda for
Further Change, UN Doc. A/57/387 (2002).

% B. G. Ramcharan, Acting High Commissioner for Human Rights, ‘The Future
Directions of Human Rights Field Presences’, Address at the Annual Meeting of OHCHR
Field Presences, 17 November 2003, http://www.unhchr.ch.

% See OHCHR, “Asian and Pacific region’, Quarterly Reports of Field Offices, March
2004, at http://www.unhchr.ch/html/menu2/5/asia-mar04.doc, p. 5.

4 OHCHR, Annual Appeal 2004, pp. 32-33.


http://www.unhchr.ch/html/menu2/5/africa-mar04.doc
http://www.unhchr.ch
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field work and the principal challenges to be addressed.* The paper recommended
that the high commissioner stimulate a comprehensive review of the sector with a
view to enhanced performance of field operations and their widespread deployment
on the basis of need rather than any other political consideration. It was suggested
that for this to be accomplished it would be necessary to go beyond the catalytic
model, described above, and to significantly augment OHCHR’s resources. In May
2005, further to a request contained in the secretary-general’s report, ‘In Larger
Freedom: Towards Development, Security and Human Rights for All’,*? the then
recently appointed High Commissioner Louise Arbour, published a Plan of Action
for OHCHR.* In this she stated that her office would become more present on the
ground “in a sustained manner’ and that her preference was for ‘stand-alone’ OHCHR
offices rather than for the catalytic approach.** The Plan of Action also proposed
what would amount to the largest restructuring and expansion of resources in the
short history of that office. The new enthusiasm of OHCHR for the establishment of
its own field operations was anticipated in the first months of 2005 by the opening of
offices in two conflict-affected countries, neither of which was considered likely to
host a UN peace-mission, Uganda and Nepal.*® In each case, the high commissioner
negotiated with the government in question a sturdy mandate for human rights
monitoring and capacity building.

Given the extent to which human rights field work is implemented by means of
the insertion of human rights components in peace missions, the lack of attention to
such operations in the Plan of Action is striking, dealt with in just two brief and vague
paragraphs.“® This treatment may reflect what was then a growing disenchantment with
the integrated-mission model among human rights policy makers: it is noteworthy
that during 2004-2005, voices could increasingly be heard suggesting that such
missions unacceptably subordinated human rights to political considerations and
that their human rights components lacked the necessary autonomy and resources.*’
Similar views had also been expressed at an expert consultation meeting on human
rights field presences, held at OHCHR in November 2004.4

A number of these concerns were addressed by the UN secretary-general by
means of decisions that constitute important clarifications on policy, albeit that at

4 M. O’Flaherty, ‘Human Rights Monitoring and Armed Conflict, Challenges for the
UN’, Disarmament Forum no. 3 (2004). See also, M. O’Flaherty, “We are Failing the Victims
of War’, in B. G. Ramcharan (ed.), Human Rights Protection in the Field (Leiden: Martinus
Nijhof, 2006).

42 Report of the Secretary-General, In Larger Freedom: Towards Development, Security
and Human Rights for All, UN Doc. A/59/2005 (2005), at 145.

4 The United Nations High Commissioner for Human Rights, The OHCHR Plan of
Action: Protection and Empowerment (Geneva: OHCHR, 2005).

4 1pid., p. 15.

4 See http://www.ohchr.org/english/countries/field/index.htm.

% The United Nations High Commissioner for Human Rights, The OHCHR Plan of
Action, p. 16.

47 See OHCHR, ‘Internal Review on Human Rights and Integrated Missions: Responses
from Heads of Human Rights Components’ (18 July 2005), on file with the present author.

4 Available at http://www.humanrightsprofessionals.org.
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the time of writing this chapter it is impossible to assess their impact for practice.
Decision No. 2005/24, ‘Human Rights in Integrated Missions’ (26 October, 2005)*°
forthrightly reasserts the role and status of the human rights components within
integrated missions: ‘(a) All UN entities have a responsibility to ensure that human
rights are promoted and protected through and within their operations in the field;
(b) A commitment to human rights and the ability to give the necessary prominence
to human rights should be important factors in the election of SRSGs/DRSGs, and in
the monitoring of their performance, as well as that of the mission; (c) OHCHR, as
“lead agency” on human rights issues, has a central role to play through the provision
of expertise, guidance and support to human rights components. These components
should discharge core human rights functions and help mainstream human rights
across all mission activities; and, (d) Separate public reporting by the mission and/
or the High Commissioner on issues of human rights concern should be routine’.
Subsequently, in January 2006, the secretary-general issued a note, ‘Guidance on
Integrated Missions’,*® which reiterated the elements of the decision and observed
that, ‘[hJuman rights are a cross-cutting concern for both the mission and the UN
country team and they need to be fully integrated into peace operations. The SRSG
will uphold human rights law in the implementation of the mission’s mandate ... [a]s
representative of the High Commissioner for Human Rights, the head of the human
rights component should be a full member of the expanded UN Country Team’.

A survey of UN approaches to the human rights needs of conflict and post-
conflict societies must also take account of the manner in which a number of UN
agencies, including the United Nations Children’s Fund (UNICEF),* the United
Nations Development Programme (UNDP),% and the Office of the United Nations
High Commissioner for Refugees (UNHCR),> have already gone some distance in
integrating human rights approaches in their work. These increasingly system-wide
developments demand new partnership configurations and present other challenges
for human rights field operations.

Beyond the context of UN operations there have been some regional
intergovernmental initiatives — in 1993 with OAS involvement in Haiti and, more
recently, in Europe where OSCE deployed human rights missions in Bosnia and
Herzegovina, Kosovo and elsewhere, sometimes in collaboration with the UN and
other international organisations.>* Since then, developments at the regional level
have included the inauguration of dedicated training programmes by such regional

49 On file with the present author.

% On file with the present author.

. UNICEF, Children Affected by Armed Conflict: UNICEF Actions, (New York:
UNICEF, 2002).

52 UNDP, Integrating Human Rights with Sustainable Human Development (New York:
UNDP, 1998).

5 UNHCR, An Agenda for Protection, UN Doc. A/AC.96/965/Add.1 (2002).

% See O’Flaherty and Gisvold (eds), Post-war Protection of Human Rights in Bosnia
and Herzegovina; and the materials listed at footnote 23 regarding Kosovo.
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organisations as the European Union and OSCE and the first deployment of human
rights field staff by the African Union, in the Darfur region of Sudan.®

A number of peace missions have also been assembled by specific clusters
of interested states,*® such as the Temporary International Presence in Hebron,
the Sri Lanka Monitoring Mission and the Joint Monitoring Mission in the Nuba
Mountains, Sudan. Similarly, a number of NGO-led peace missions have been
deployed, including operations of Peace Brigades International (PBI) in Colombia,
Indonesia and Mexico, the Non-Violent Peace Force in Sri Lanka and the World
Council of Churches’ Ecumenical Accompaniment Project in Palestine and Israel.*’
These operations, while not tending to have explicit human rights mandates, do have
objectives such as civilian protection which are consistent therewith.

The Functions of Human Rights Field Operations

All of the functions of civilian human rights field operations are closely related to
each other. One can, however, distinguish specific work areas, which may, depending
on specific mandates, be found in the human rights programmes of human rights
field operations: monitoring, reporting, advocacy and intervention, human rights
capacity building, supporting rights-related work of humanitarian and development
actors, participation in peace processes and support to programmes of transitional
justice, and human rights sensitisation within UN operations. Still another function,
participation in UN governance of transitional territories, though much discussed,*
is rarely applicable.

Monitoring

Monitoring provides the basis for all other human rights work of a mission since
programming of any kind needs to be based on reliable information. Monitoring
may also contain within it a preventive function in that the very presence of monitors
can deter human rights violations.*® The implementation of a monitoring mandate
can prove extremely challenging. In terms of the nature of the mandate, such issues
arise as the identification of whom to monitor. Should both government and non-

% See, African Union, Overview of AU’s Efforts to Address the Conflict in the Darfur
Region of the Sudan, AU Doc. CONF/P/2(1), (May 2005).

% See L. Mahony, ‘Unarmed Monitoring and Human Rights Field Presences’; and L.
Mahony, ‘Promoting Unarmed Monitoring: Thinking Long-term’, January 5, 2004, informally
distributed essay on file with the present author.

S lbid.

% See, inter alia, the materials regarding Kosovo and East Timor at footnotes 23 and 24.
See also, A. Henkin (ed.), Honoring Human Rights under International Mandates: Lessons
from Bosnia, Kosovo and East Timor (Washington, DC: Aspen Institute, 2003).

% See Mahony, ‘Unarmed Monitoring and Human Rights Field Presences’; and Mahony,
‘Promoting Unarmed Monitoring: Thinking Long-term’.



An Introductory Analysis 11

state armed groups be monitored, how can monitoring be even-handed when the
mission has varying levels of access across a given country, and should peacekeepers
themselves be subject to monitoring? What rights should be monitored — what is the
role of a mission in terms of the monitoring of economic, social and cultural rights?
When and how should it monitor the implementation of international humanitarian
law? How should the monitoring be undertaken — should it seek to establish personal
responsibility for actions and collect court-ready evidence or instead simply map out
patterns of human rights abuse. When is it appropriate to monitor individual cases
— are these cases the actual object of the monitoring exercise or are they instead
intended to serve as illustrations of broader phenomena — or is this even a valid
distinction? When should past situations be monitored/recorded and when should
the focus be on contemporary abuses?

Turning to monitoring capacities, the issue arises of how to monitor a situation
with the typically modest human rights team of a mission. What can be done when
the mission lacks the requisite skills to monitor certain phenomena — for instance
economic rights, sexual abuse or the rights of the child? How can monitoring be done
in a manner that does not expose victims, witnesses, monitors to harm or jeopardise
programmes and operations?

Missions, on a case-by-case basis, seek to respond to questions such as these.
They are hampered by a lack of agreed or shared doctrine. OHCHR did produce a
human rights monitoring manual in 2001 but this, while containing much that is of
value, does not chart a route through many of the complex challenges a mission will
confront in practice.®

Reporting

Good information is useless unless it gets to where it is needed. The UN has had
difficulties in addressing this truism. At the time of writing there is still not a
standard model for human rights reporting and, instead, each field operation adopts
its own style and approach® — not always a bad thing but inevitably at odds with the
development of system-wide methodologies. Turning to the transmittal of reports,
many field operations have encountered the problem that insufficient human rights
information or excessively redacted information is transmitted to headquarters.52
The identity of recipients of internal information has caused some controversy and
the practice of copying reports to the high commissioner for human rights, now
more or less in place, took a number of years to evolve. There remains uncertainty
regarding when and how to share internal reports with UN member states, including
at the level of the Security Council. The issue also arises at the local level in terms of

% OHCHR, Training Manual on Human Rights Monitoring (Geneva: OHCHR, 2001).

& Although elements of standardisation of publicly issued reports are emerging in the
context of an OHCHR effort to place regular information regarding its field operations on its
website. See http://www.unhchr.ch/html/menu2/5/field.htm.

62 See, for instance, O’Flaherty, ‘Sierra Leone’s Peace Process’.
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what information to share with the government and with diplomats and which parts
of government and which diplomats to share it with.®® Regarding public reporting,
and notwithstanding the UN decision of 2005 in its favour (referred to above),
there is the question of how much data to put in the public domain, taking account
not least of such prosaic considerations as the current restrictions on the length of
UN reports.®* More importantly, the UN still lacks the sort of public information
programme that can ensure that reports generate timely media attention. Instead, it is
often the case that NGOs are credited with the exposure of human rights situations
that the UN may have already been reporting on for some time — not in itself a
problem but nevertheless diminishing perceptions of the UN’s engagement with
these situations.

Advocacy and Intervention

Forms of advocacy and intervention have always been integral to UN human
rights operations and have taken multiple forms, from quiet diplomacy to forceful
condemnations. They have been undertaken at local, national and international
levels. They have been targeted directly to perpetrators and also to other actors
who can bring pressure to bear. Here again, there remains a lack of systems and
methodologies. It is rare, for instance, that a mission will have intervened or done
advocacy on the basis of a carefully worked out power and vulnerability analysis
of a given location/situation. Sometimes intervention may be directed to quick
resolution in a manner that undermines long-term capacities — such as when judicial
solutions are bypassed or military actors are asked to deal with situations best left
to the police. And the issue again arises of how to deal with individual cases — how
can the field operation be both compassionate in the face of individual suffering
and retain capacity and resources to address all parts of its mandate? For instance,
within a peace mission it will not always be clear who should undertake a specific
intervention — whether it should be the mission head, the human rights component,
the police or military elements or otherwise. It may even be the case that multiple or
inconsistent interventions may be undertaken by mission elements unfamiliar with
each other’s initiatives. Sometimes, a field operation will want to involve another
actor in an advocacy/intervention. This will be the case, for instance, when it draws
situations to the attention of UN special rapporteurs or treaty bodies® — a practice
that has seen a welcome growth in recent years — or when it encourages the direct
engagement of the UN secretary-general.®® But it is not always clear when and how

5 lbid.

& A problem which may be overcome by means of the innovative OHCHR practice of
publishing regular web-based informal reports of its field operations. See footnotes 36 and
39.

%  See M. O’Flaherty, ‘Treaty Bodies Responding to States of Emergency’, in J. Crawford
and P. Alston, (eds), The Future of UN Human Rights Treaty Monitoring, (Cambridge:
Cambridge University Press, 2000), pp. 443-444.

%  See generally O’Flaherty, ‘Future Protection of Human Rights’.
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to deal with actors outside the field operation — when, for instance, is it appropriate
to refer matters to national human rights institutions and to NGOs? Finally, the
UN, like many NGOs, does not have systems in place to specifically evaluate the
effectiveness of its advocacy and intervention.

Human Rights Capacity Building

As has been already noted, commentators have drawn attention to the need for the
UN to undertake human rights capacity building side by side with its monitoring
and reporting activities. A number of hurdles have had to be, and are still being,
negotiated.’” One of these has been the view that it is not possible to undertake
capacity building in times of conflict. This perception is at odds with experience
and overlooks the manner in which elements of civil society may remain vigorous
even in moments of turmoil and be keen to receive training and other support. The
perception also overlooks the many instances of programming in such contexts.®® A
converse problem is the perception that in post-conflict scenarios the monitoring,
reporting and advocacy/intervention functions can be terminated and replaced by
exclusively technical cooperation activities — it may be that this understanding is
informing the current UN tendency, described above, to address the human rights
needs of certain conflict and post-conflict situations by deployment of advisors
within UN country teams.®

Capacity building has been hampered by the lack of resources within regular
UN-budget-funded peace missions. Instead, the field operations’ human rights
programmes had either to rely on OHCHR to devise voluntarily funded projects or
had themselves to enter into complicated and fragile relationships with local donors
and service providers.”

A further challenge is that of the relationship between human rights capacity
building and broader development and humanitarian programming.”™ Until recently
the former was considered to be somewhat distinct, focusing on a limited range of
activities such as human rights education and development of standard operating
procedures for key professions and sectors including police, lawyers, judiciary and
NGOs. This is no longer tenable in light of new perceptions of human rights as cross-
cutting all humanitarian and development sectors and of the related impossibility of
viewing ‘human rights activities’ as discrete and divisible from other programming
areas. There clearly remains a role for the specialisations that the human rights

5 1bid.

8 See the papers at footnotes 19, 20, 24 and 25.

% The approach is described in Ramcharan, footnote 38. It is commented on by Mahony,
‘Promoting Unarmed Monitoring’.

0 See chapter 16 by T. Howland in the present volume.

" See the various papers at http://www.unhchr.ch/development/approaches.html;
O’Flaherty, ‘Future Protection of Human Rights’; U. Jonsson, Human Rights Approach to
Development Programming (New York: UNICEF, 2004).
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programmes can bring to the humanitarian and development tables — but within the
context of new and broad partnerships.

Engaging with Humanitarian and Development Partners

The theoretical links between human rights and humanitarian and development
programming have not yet been matched by widespread patterns of partnership
between human rights teams and their counterparts in the UN agencies and elsewhere.
Instead there remains considerable mutual mistrust and a lack of understanding of
the tangible forms the partnerships might take.”? Humanitarian and development
actors occasionally fear that engagement with the human rights people might bring
them into conflict with authorities and have a negative impact for their programmes.
They sometimes also fail to see the added value that human rights bring to their
work. Human rights people frequently lack an understanding of humanitarian and
development action or of the links with their own work. Both communities have
for a long time been without tools to help them in bridging the sectors. Fortunately
this situation is beginning to change. The experiences in a number of countries
of partnerships between peace missions and UN agencies have been written up™
and tools are becoming available. These include human rights related elements of
the guidelines for the humanitarian consolidated appeal process (CAP)™ and the
Common Country Assessment/United Nations Development Assistance Framework
(CCA/UNDAF)™ as well as human rights guidelines for UN resident coordinators™
and for UN humanitarian coordinators.™

Support to Peace Processes and for Transitional Justice

On a broad level of analysis, everything the human rights field operations do may
be seen as contributing to conflict resolution and the establishment of sustainable
peace.” They have also assumed more specific peace-related tasks, such as provision
of advice to peace negotiations and oversight of implementation of elements of peace

2 SeeJ. Darcy, ‘Human Rights and Humanitarian Action: A Review of the Issues’, paper
delivered to a workshop on human rights and humanitarian action convened by OHCHR,
UNICEF and International Council of Voluntary Agencies, Geneva, April 2004, at http://
www.odi.org.uk/rights/Publications/HPGBackgroundPaperforl ASC.pdf.

8 See, in particular, Inter-Agency Standing Committee (IASC), Growing the Sheltering
Tree (New York: UNICEF, 2002).

™ The various guidelines can be found at http://www.humanitarianinfo.org/iasc/
publications.asp.

> The various guidelines can be found at http://www.undg.org/recent.cfm.

® lbid.

7 The initial draft was undertaken by the present author at the request of OHCHR. The
final version is pending UN publication.

" See O’Flaherty, ‘Sierra Leone’s Peace Process’.
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settlements and agreements.” Practice has developed in a somewhat ad hoc manner,®
although it has benefited from significant recent research attention.®! Broad guidance
to UN peace negotiators regarding their human rights-related responsibilities® has
not always been matched by the presence in negotiation teams of human rights
specialists. Peace agreements themselves sometimes address and sometimes ignore
issues of human rights. Those which address human rights sometimes do so in a
controversial or eccentric manner.® The agreements in certain cases invest human
rights actors, including in peace missions, with specific monitoring and other roles
— they do not always identify where the resources and capacities will come from
to carry out these roles. In still other cases the human rights actors assume such
implementation and supervisory roles in situations where the peace agreements have
failed to address the issue.®

In one area of peace-related activity, that of transitional justice, considerable
progress is being made in clarifying doctrine and practice to guide human rights
missions.® The principle now seems to be established that the UN will not
countenance impunity for perpetrators of war crimes and crimes against humanity
and a range of tools and lessons learned are emerging to guide UN action across the
spectrum of transitional justice.®® Much has been learned from the UN experience
in former Yugoslavia, Rwanda, East Timor and Sierra Leone.®” In 2006, OHCHR
published a set of guidelines intended to assist field personnel address such issues as
the relationship between judicial processes and non-judicial accountability and on
how to address the needs and rights of victims.® But there is still a long way to go.

" See C. Bell, Peace Agreements and Human Rights, (Oxford: Oxford University Press,
2000).

8 See Lutz, et al.,, “‘Human Rights and Conflict Resolution from the Practitioners’
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Sierra Leone and Burundi. See also, H. Hannum, ‘Human Rights in Conflict Resolution: The
Role of the Office of the High Commissioner for Human Rights in UN Peacemaking and
Peacebuilding’, Human Rights Quarterly vol. 28, no. 1 (2006).

8 |. Martin, “Justice and Reconciliation: Responsibilities and Dilemmas of Peace
Makers and Peace-Builders’, paper delivered to Aspen Institute meeting, ‘The Legacy of
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present author.
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The UN is not consistent in its approach — there are situations, such as in Afghanistan,
where it has been exceptionally timid in addressing transitional justice.®® There
remain elements of doctrine and methodology that are unclear — such as regarding
how to ensure that processes are locally owned and not seen as international
impositions. There is the reality that a sincere de jure rejection of impunity may
only very rarely convert into a de facto prosecution of all key perpetrators. Difficult
issues of the relationship between judicial and non-judicial procedures remain to be
resolved.®® There is uncertainty regarding the nature of justice for victims or at least
regarding how to ensure it.%* Problems also arise of the manner whereby human
rights field operations may cooperate with international criminal tribunals. During
2005, at the Special Court for Sierra Leone, the issue arose of the extent to which a
human rights field officer may give evidence while declining to disclose confidential
sources.® In that case, where the present author was the (former) human rights field
officer in question, an Appeals Chamber eventually ruled that the sources need not
be disclosed.®

In-mission Sensitisation

The role of the human rights unit of a peace mission in sensitising other mission
personnel regarding human rights is one of those functions that is generally assumed
but only occasionally reflected specifically in a mission mandate. It tends to have
a dual nature. In the first place, it concerns the raising of awareness throughout a
mission of the human rights implications of mission activities, as well as concerning
the standards that mission personnel should abide by — no small task given the
nature of peace operations and the scandals reported through the 1990s.* General
issues of human rights tend to be addressed as well as such specific topics as child
protection and the avoidance of any form of sexual abuse.® Secondly, human rights

8 See for instance the criticisms levelled by the human rights NGO, Human Rights
Watch: http://hrw.org/english/docs/2003/12/31/afghan6991.htm.

% See W. Schabas, ‘The Relationship Between Truth Commissions and International
Courts: The Case of Sierra Leone’, Human Rights Quarterly vol. 25, no. 4 (2003).

% For arecent discussion of the range of issues see Redress, The International Criminal
Court’s Trust Fund for Victims, available at http://www.redress.org.

%2 See Anonymous, ‘The Sierra Leone Special Court: Undermining Possibilities for
Partnerships between Human Rights and Humanitarian Operations’, Humanitarian Exchange
no. 33 (March 2006).

% Decision on Prosecution Appeal against Decision on Oral Application for Witness TF1-
150 to Testify without being Compelled to Answer Questions on Grounds of Confidentiality,
SCSL-04-16-AR73 (18290-18332), 26 May 2006.

%  See, for instance, the materials accessible at http://www.globalpolicy.org/security/
peacekpg/general, and at http://www.reliefweb.int/w/rwb.nsf/0/2fcd11349cbcccdd85256
b6e007d2765?0penDocument.

% The latter having received considerable attention in 2002 following allegations of
sexual abuse by humanitarian workers in West Africa. See UNHCR and Save the Children-
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sensitisation is often undertaken with a view to building monitoring, reporting and
other partnerships — very important in the context of missions which, typically,
will have considerably more police and military observer personnel than human
rights officers. In-mission sensitisation has taken on new significance in light of the
Brahimi Report’s emphasis on the mission-wide responsibility to promote human
rights, and resources have been invested in the development of manuals and training
materials for the various mission components. For instance, the UN has recently
developed a training module on human rights for senior mission management.® Such
achievements notwithstanding, challenges remain as to how best to train military
and police personnel who rotate in and out of missions very frequently and how
to achieve the balance between training undertaken before and during deployment.
The UN has also yet to identify how best to assist military peace operations that
are not under its direct authority, such as in the case of deployment of a regional
peacekeeping force side by side with a UN civilian mission, as was the case in Sierra
Leone until 1999.

Participation in UN Governance of Transitional Territories

All of the functions discussed above apply equally in the case of UN missions that have
governance roles on a territory. The governmental function does however generate
additional issues for a field operation, analogous to those relevant for the human
rights promotion and protection responsibilities of any state and concerning issues
of both law and practice. In the first instance, the question arises of the determination
of the applicable human rights law, whether comprising just the treaties otherwise
ratified with regard to the affected territory (as well as customary law) or embracing
all possible universal and regional human rights instruments. At the level of practice,
the matter of how human rights activities are managed is of great concern: whether
through a discrete programme or mainstreamed across the organs of UN governance
or by means of some variant of these options. In terms of actual work areas, the field
operation has to address such issues as the human rights vetting of UN sponsored
legislative instruments and the monitoring of their implementation, as well as the
establishment and oversight of human rights compliant institutions of state. The UN’s
experience in such locations as East Timor and Kosovo has helped clarify the range
of issues and has generated many lessons. These have been extensively addressed in
the literature and, taking account of the sui generis nature of UN governance and its
extreme rarity in practice, the matter is not explored further here.®’

UK, Note for Implementing and Operational Partners by UNHCR and Save the Children-UK
on Sexual Violence & Exploitation, 2002 available at http://www.reliefweb.int/w/rwb.nsf/vID/
6010F9ED3C651C93C1256B6D00560FCA?0OpenDocument, and which is now the subject of
a UN Secretary-General’s Bulletin, Special Measures for Protection from Sexual Abuse and
Sexual Exploitation, UN Doc. ST/SGB/2003/13 (2003).
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7 See footnote 58.
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Introduction to the Present Volume

Taking account of the youth of the human rights field operations sector and its
somewhat accidental historical development, this volume is intended as a preliminary
contribution to the articulation of an underlying doctrine. While it does address the
various functions as categorised above, with a number of the chapters revisiting
these from the particular point of view and expertise of the respective author, the
volume seeks to go beyond functions to more fundamental considerations of theory,
principle and cross-cutting concerns. It is this approach that has determined the
book’s structure.

Following this chapter’s context-setting historical and functional analysis,
the volume addresses what are the more or less universally®® recognised ultimate
purposes of human rights field work — the protection of the human rights of affected
populations (Nicholas Howen). Howen begins with reference to High Commissioner
Louise Arbour’s sturdy affirmation of the centrality of protection, ‘human rights
protection must be recognised as the first and foremost priority of OHCHR as it
is the basis for all human rights work: capacity-building, technical assistance and
mainstreaming are of little or no value ... if the basic fundamental of protection is
not secured’.* Howen tends to support the approach to protection that was developed
within the context of a series of ICRC workshops, whereby a protection activity is
defined as any activity that, ‘prevents or puts a stop to a specific pattern of abuse and/
or alleviates its immediate effects (responsive action); restores people’s dignity and
ensures adequate living conditions through reparation, restitution and rehabilitation
(remedial action); fosters an environment conducive to respect for the rights of
individuals in accordance with the relevant bodies of law (environment-building)’.1
This definition has the merit of locating human rights capacity building within a
protection framework, thereby undermining any proposition that the two categories
of activity may be seen as distinct or capable of competition inter se. Elsewhere,
the present author has come to a similar conclusion whereby he suggested that
human rights capacity building may best be categorised as a form of activity aimed
at ‘future-protection’.*** With regard to the actual content of protection strategies,
Howen draws to our attention the recent fascinating research of Liam Mahony.1%
Mahony suggests that, at its heart, protection comprises, ‘persuasive human rights
diplomacy’. He proposes a systematic model of protection-related actions that which
will be of considerable value for practitioners, albeit it seems only lightly to touch on
the capacity-building aspect of protection.

% See, for example, L. Arbour, ‘Protecting Human Rights: Charting the Way Forward’,
2004 OHCHR Heads of Field Presences Meeting, at http://www.unhchr.ch/huricane/huricane.
nsf/view01/24D3F8500C54D4DEC1256F550036 A9E1?0pendocument.

% N. Howen, chapter 2 in the present volume, p. 31.

100 1bid., p. 36.

101 See O’Flaherty, ‘Future Protection of Human Rights’.

02 Howen, chapter 2 in the present volume, p. 40.
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Howen'’s analysis provides a foundation and hermeneutic for an examination of
the bodies of law that do, or which should, guide the activities of field operations
(Nigel White and Marco Odello).® Concentrating on the UN, White and Odello
consider both the legal justification for the establishment of field operations and
the legal framework in which they operate. Concerning the former, they refer to
the significance of the application of the doctrine of implied powers as well as the
role of state consent and the enforcement powers under chapters VI and VII of the
UN Charter.}* With regard to the legal framework for field operations they observe
the myriad confusing legal options that must be confronted. They suggest that a
highly pragmatic approach be adopted whereby legal obligations are prioritised on
the basis of the actual situation on the ground. This is surely correct and certainly
correlates with practice.’®® It does though raise interesting issues regarding the
process of prioritisation. Why, for instance, does the protection and promotion of
economic and social right tend to be perceived as of secondary urgency in a post-
conflict or emergency situation?% This particular prioritisation is sometimes at odds
with the demands of victims'®” and it may also be inconsistent with the principle
of the indivisibility of human rights — a principle that is as relevant to the actual
nature of the enjoyment of human rights as it is to legal theory.’® On the subject of
the obligations upon field operations, White and Odello argue that, ‘the UN is the
beneficiary of rights but is also subject to duties on the international plane, primarily
the fundamental principles of public international law including human rights law. In
addition, the framework of human rights treaties sponsored by the UN and deriving
from the General Assembly’s UDHR in 1948 must form part of the constitutional
law of the UN and be binding on it in that sense’.2®® The implications of this position
for the UN in general and for field operations in particular are startling, proposing
a comprehensive legal framework that puts human rights at its centre. One of the
implications concerns the matter of personal and organisational accountability
for human rights violations perpetrated by UN personnel. White and Odello offer
a preliminary review of the issues, observing that accountability must have legal,
political and administrative components, and they suggest that the topic is in need

103 N. D. White and M. Odello, chapter 3 in the present volume, p. 47-67.

104 Charter of the United Nations, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, (entered into
force Oct. 24, 1945).

105 See chapters 14 by P. Burgess, 15 by the present author, 16 by T. Howland and 17 by
M. Line in the present volume.

106 \White and Odello, chapter 3 in the present volume, p. 59.

07 As indicated to the present author on numerous occasions, most recently when
interviewing Iraqgi civilians in 2005, all of whom argued that the most pressing human rights
needs in their country concerned the rights to work and to education.

108 See, M. O’Flaherty, ‘Towards the Integration of United Nations Human Rights
Treaty Body Recommendations — the Rights Based Approach Model’, in M. A. Baderin and
R. McCorquodale (eds), Economic, Social and Cultural Rights in Action (Oxford: Oxford
University Press, forthcoming).

109 White and Odello, chapter 3 in the present volume, p. 66.
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of considerable further reflection. In general, White and Odello’s chapter leaves the
reader with a strong sense of the extent to which there remains a gap within the UN
between law and practice.

Law can only provide an element of the normative framework for human rights
field work. It is also essential to undertake an examination of the ethics applicable to
the sector. Little work has been undertaken in this regard and the relevant chapter of
the present volume is intended as an opening contribution (George Ulrich). As with
the previous chapter, Ulrich distinguishes considerations regarding the establishment
and the activities of human rights field operations. On the moral imperative to set up
an operation he suggests the relevance of the work of the philosopher, Hans Jonas
and the ‘growing acknowledgement of moral relations across great distances in
time and space’.**® Turning to the activities of an operation and the responsibility of
individual human rights field officers, he observes and argues convincingly against
a tendency to equate applicable human rights standards with an ethical code. As a
contribution to a debate on the content of such a code, Ulrich proposes five areas
of principal ethical concern: harm/protection, communication, justice, collaboration
and compliance with institutional objectives and standards. This categorisation raises
a number of interesting issues. For instance, it relegates the matter of compliance
with institutional standards to be just one among the categories notwithstanding
that, ‘more than half of the 12 articles of the 1999 OHCHR Code of Conduct are
devoted to issues of compliance with organisational aims, policies and procedures
and projecting an image of professionalism on behalf of the organisation’.*! The
categorisation also serves to highlight various aspects of, ‘the obligation to conduct
one’s work in a spirit of respectful interaction with local counterparts’.*? On these
and many other issues, the chapter by Ulrich launches a novel and important debate
which, he argues, must be conducted among ‘practicing members of the profession
... Only thus can a would-be formal code of ethical conduct come to serve as a source
of identification, pride and true guidance for human rights professionals’.**®

Still another aspect of the normative environment for a field operation is that of
the nature of its establishment and of its specific mandate. Issues such as these are
considered in a chapter that also examines how some situations of human rights
abuse attract international field operations, whereas others do not, and whereby
there have evolved a multiplicity of mandate models (Daniel Moeckli and Manfred
Nowak). Moeckli and Nowak undertake a comprehensive review of the establishment
of human rights field operations by the UN and regional organisations, noting the
vast diversity and many anomalies as well as the very low incidence of operations
established with a view to the prevention of human rights abuses. They argue that
the inconsistent practice is a function of a number of considerations. In the first
place it relates to the degree of pressure that states are willing to apply towards a

10 G. Ulrich, chapter 4 in the present volume, p. 69.
- Ibid., p. 84.
12 bid., p. 81.
15 Ibid., p. 85.
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country where abuses are occurring, a consideration that is governed by geopolitical
concerns. Then the manner by which such pressure is negotiated through the
institutional decision-making process will be of great significance, in as much as
such processes are largely unregulated and are calibrated towards the production of
ad hoc outputs. Moeckli and Nowak also observe the relevance in terms of mission
mandate of financial considerations, such as, for instance, with regard to whether an
operation is established in a manner whereby it can rely on the regular UN budget
or must be supported instead by voluntary contributions. Moeckli and Nowak argue
that the operation of considerations such as these, with the resultant inconsistencies,
raise issues of compliance by the UN with its human rights legal obligations. They
also suggest that they undermine the organisation’s legitimacy. Among the chapter’s
conclusions is the aspiration that the newly-established Human Rights Council might
be capable of bringing order into the sector. They argue that, ‘[T]he transfer of main
responsibilities concerning the establishment and guidance of human rights field
missions to the Human Rights Council could constitute an important contribution
to the urgently required development of a more coherent deployment policy’.**
This is an interesting proposal, although it may be that the transfer of such a role
to the Human Rights Council might exacerbate rather than diminish the impact of
politics for decision making. Other implications of the suggestion, which would
need consideration, include its impact for the hard won human rights activism of
the Security Council and for the autonomous mandate of the high commissioner for
human rights.

Human rights field operations exist within the context of broader international
and local programmes of support to affected societies. As such, they require to insert
themselves into complex partnerships and to ensure that they achieve their own
human rights objectives within such mediated environments. Four chapters of the
present volume address the principal contemporary contexts for partnership in post-
conflict and emergency situations: peace (Bertrand Ramcharan), security (William
O’Neill), justice (David Marshall), and humanitarianism (the present author). In
each case, the author explores the relationship between human rights and the stated
topic, assesses the partnership implications, reviews the state of theory and practice
and reflects on some of the principal controversies.

Ramcharan examines the role of a human rights field operation in the phases of
conflict prevention, peace negotiation, peace implementationand peace consolidation.
It is his thesis that concern for human rights at all these stages will contribute to the
establishment of durable peace, a proposition he defends with reference to instances
of UN practice, many of which have not before been in the public domain. For
instance, he provides a fascinating account of the efforts, sometimes successful, to
put human rights at the centre of the Yugoslav peace process. He also locates and
assesses more recent experience in countries such as Cote d’lvoire, Afghanistan
and Irag. Ramcharan concludes by publishing, for the first time, a set of 1998 UN

14 D. Moeckli and M. Nowak, chapter 5 in the present volume, p. 104.
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policy recommendations on the integration of human rights in UN peace-related
activities.’® These still read as timely and pertinent.

O’Neill identifies partnership with security forces as, ‘essential to the overall
success of the human rights field operation, whether it is part of a multidimensional
peacekeeping operation or is a standalone mission working with local security
forces’.1¢ The possibilities for partnership are primarily within the framework of
a field operation’s programmes for monitoring/reporting, training and institution
building. In each case, O’Neill assesses actual field practice, identifying good
or promising approaches and, in a number of cases, providing the first published
assessment of their utility. For instance, he analyses the partnership between the
UN mission in Sudan and the regional peacekeeping force, concluding that, ‘Darfur
provides cutting-edge opportunities to build on (human rights field operation)
collaboration in a dangerous and demanding environment. Some in the human rights
and especially in the humanitarian community criticise a creeping “politicisation”
or “militarisation” of humanitarian assistance or human rights work. Darfur shows,
however, that striking the right balance between cooperation and “independence” is
possible; while the risks are there, the rewards from a healthy collaboration between
the international security sector and (human rights field operation) are potentially
enormous and worth the risk’.*” He also discusses the need to match training efforts
for local security forces with efforts to undertake institutional capacity building and,
in this context, addresses the novel efforts for transitional reform of the security
sectors in Bosnhia and Herzegovina and the then East Timor.

O’Neill’s discussion of the reform of the security sector introduces reflection
on transitional justice in general, the topic addressed by Marshall. Marshall’s
starting point is an admission that, notwithstanding UN field operation’s increasing
involvementin providing assistanceto transitional justice mechanisms, its ‘knowledge
and know-how remains in its infancy’. It is in this context that his presentation and
analysis of new UN ‘transitional justice tools’ is of particular interest. The tools, for
mapping of the justice sector; for design of prosecutorial initiatives; for vetting and
institutional reform of justice-related actors; for the monitoring of legal systems and
for the establishment of truth seeking mechanisms, represent a welcome initiative
to learn from field experience and develop standardised core methodologies.
Marshall undertakes a critical examination of truth seeking, drawing attention to the
shortcomings of discussions of truth seeking that focus on process while overlooking
such fundamental matters of substance as whether truth telling can actually lead to
reconciliation. His comparative study of the post-conflict phases in Sierra Leone
(where there was a truth commission) and Mozambique (where no such institution
was established) is telling, indicative of a need for transitional justice frameworks to
embrace traditional local healing and coping mechanisms. Concerning Mozambique,
he suggests that, ‘[t]he healing and restoration of harmony is effective because it takes

15 B, G. Ramcharan, chapter 6 in the present volume, pp. 121-123.
16 W. G. O’Neill, chapter 7 in the present volume, p. 125.
7 1bid., p. 134.
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place within a wider context of family, community and the spirit world, consistent
with cultural beliefs about self and health’. He draws similar conclusions for Sierra
Leone, thereby locating the achievements of that country’s Truth and Reconciliation
Commission within a larger context of an array of healing and reconciliation actions.
Marshall’s analysis has clear implications for human rights field operations in terms
of their need to engage vigorously and respectfully with the local communities which
they serve. In a manner consistent with the ethical analysis by Ulrich, he concludes,
‘[w]hat is essential is that UN field operations, in a thoughtful and deliberative
manner, develop a rich understanding of local reconciliation processes and traditions
since truth-seeking initiatives considered a success in one context may not be
suitable in another. Moreover, the field operation must proactively seek practical,
flexible solutions that respond to what victims themselves desire, acknowledge the
potential contributions of indigenous healing traditions, and maintain pressure for
implementation of recommendations to remedy victims suffering and the societal
conditions which fed the conflict’ (see D. Marshall, present volume, p.157).

In the chapter on partnership with the humanitarian community, the present author
reviews the period since the adoption of humanitarianism’s ‘magna carta’,**® UN
General Assembly resolution 46/182 of 1991. He charts the unsteady progress intheory
and practice that has made such partnership possible, paying particular attention to
the significance of the rise of what is commonly termed, ‘new humanitarianism’. He
assesses the manner whereby the debate on the relationship of humanitarianism and
human rights has concentrated on issues of protection and, until recently, overlooked
implications of human rights for the delivery of humanitarian assistance. In this
context the present author explores the significance for humanitarian programming
of the debate on right-based approaches to development (RBAD) and, particularly,
one model thereof which he describes as the *‘UN school of RBAD’. More generally,
reflecting on contemporary concerns, he suggests that advocates of the view that
human rights serves to politicise and therefore undermine humanitarian activity
are misguided: ‘[1]t is inconceivable to consider any human rights or humanitarian
action that will not have consequences for a given political situation. It is not this
unavoidable aspect of the actions which is at issue, but rather the challenge of ensuring
that the actions are consistently implemented on the basis of the applicable laws and
principles’. The present author concludes the chapter with a set of recommendations
that might form the basis for partnership between the two sectors in the field and
observes that such partnership is possible across the entire spectrum of the work
areas of the human rights field operation.

Human rights field operations have much to learn for the undertaking of protection
work by UN agencies, funds and programmes, the International Committee of the
Red Cross (ICRC) and NGOs. chapters on UNICEF (Karin Landgren), UNHCR
(Maria Stavropoulou), ICRC (Alain Aeschlimann) and one major NGO, PBI (Liam
Mahony), take stock of this experience and its possible implications for human rights
field operations.

18 M. O’Flaherty, chapter 9 in the present volume, p. 160.
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Landgren reviews the short but remarkable development of UNICEF’s work for
the promotion and protection of the rights of the child whereby, ‘from 2002, UNICEF
identified child protection and emergency responses as agency priorities, adopting
organising frameworks for both to promote a more systematised approach’.**® She
considers such milestones as the role of UNICEF in inducing rebel forces in South
Sudan to commit to implementation of the Convention on the Rights of the Child'®
and the process surrounding the preparation and implementation of the Machel
report on child soldiers. She assesses the evolution of UNICEF’s child protection
methodologies, paying particular attention to its ‘protective environment approach’
and its ‘core commitments in emergencies’. Notably, and echoing the discussion of
issues of protection/capacity building by the present author, Howen et al, she observes
how the protective environment approach, ‘expressed protection in terms of the broad
factors that determine whether or not children are likely to be protected, including the
existence of appropriate legislation and its implementation, the prevailing customs
and attitudes, and the availability of essential services’.*?* Landgren demonstrates the
manner whereby UNICEF seeks to continuously adapt to ever-changing protection
environments. For instance, she describes its leadership in the response to disclosures
of widespread sexual abuse of children by UN personnel, its novel tools for the
engagement of children with transitional justice mechanisms and its efforts to develop
systematised monitoring and reporting mechanisms. Overall, and notwithstanding the
specificity of the UNICEF mandate and the global scale of its operations, the chapter
shows the extent to which that agency has much to teach the deployers of human
rights field operations. Landgren describes an institutional culture that continuously
listens to and learns from the field and then models its programmes and methods
around key protection concerns. She conveys the importance placed by UNICEF in
the systematisation of methodologies. Her account makes clear the importance of
such policy and methodological approaches having the full support of all levels of
policy and decision makers. Finally, she indicates the need for policy and protection
methods to remain under continuing review.

The great merit of the chapter on UNHCR by Stavropoulou is to demonstrate
the extent to which its protection work mirrors the work of more general human
rights field operations in terms of function and form, albeit with UNHCR’s narrower
client base and its mandate to seek durable protection solutions for refugees. The
categories of protection activity are all familiar: monitoring, reporting, advocacy and
intervention, dealing withindividual cases, capacity buildingand, even, empowerment
of local civil society. Stavropoulou assesses the various methodologies that have
been introduced, such as that for the assessment of the protection environment, and
she takes note of the high degree of specialisation expected of protection personnel
—all of which may suggest directions to be taken as human rights field work seeks

19 K. Landgren, chapter 10 in the present volume, p. 184.

120 Convention on the Rights of the Child, adopted 20 Nov. 1989, G.A. res. 44/25, UN
GAOR, 44th Sess., Supp. No. 49, UN Doc. A/44/49 (1989) (entered into force 2 Sept. 1990).

121 K. Landgren, chapter 10 in the present volume, p. 191.
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to better professionalise itself. The final section of the chapter also has much to
suggest for human rights operations — the analysis of some UNHCR organisational
challenges, such as for accountability of the organisation and on the need to sustain
an institutional culture of learning and of support for personnel, are instructional for
organisations deploying human rights field personnel.

Aeschlimann begins his chapter on ICRC with the view that ‘consultation
between [organisations active in the field] is an ethical, legal and operational
necessity, imposed by people’s right to enjoy maximum protection. Being mainly
field oriented with a longstanding experience in protection and a clear mandate,
ICRC strongly wishes to be part of this dialogue, as an integral element of the global
protection framework’.2?2 The chapter may be seen as a contribution to that dialogue.
Aeschlimann revisits the ICRC-sponsored process of reflection on the nature of
protection work, applying it to contemporary issues for the field and examines
the extent to which protection needs can only be addressed with a framework of
complementary organisational approaches. The need for complementarity is
reinforced when account is taken of the challenges for ICRC’s protection work, all
of which resonate for human rights field operations: security constraints, ensuring
the quality of information and analysis, legal characterisation of situations and the
evaluation of the effectiveness of protection activities. Observing that ICRC and
human rights field operations have already interacted to varying degrees in some 25
locations, Aeschlimann proposes that complementarity, which may be established
between them, should be ‘on the basis of the qualification of the situation concerned,
the need to have an independent and neutral intermediary involved, respective
mandates and capacities, the areas and types of respective activities, the ways of
action, the period and duration of intervention and the body of law concerned’.'?
He develops his point with a presentation of what ICRC considers to be features of
human rights field operations that may complement ICRC’s approach. These go to
such matters as expertise in human rights law, regular use of public communications,
links with human rights systems and mechanisms, close relations with UN member
states and efforts to uphold the rule of law. He makes reference to instances of
effective cooperation in such locations as Nepal, Liberia, Colombia and Rwanda.
The chapter concludes with the admonition that future possibilities for cooperation
between ICRC and field operations will require to take account of, ‘how human
rights field operations develop, how much predictability can exist and how the best
possible complementarity can be worked out at general and local levels’.**

Assessment of the work of field operations of international human rights
NGOs is rendered difficult by virtue of the rarity of such deployments on the
part of the major organisations as well as the extreme diversity of organisational
types and approaches. Accordingly, the chapter on NGO experience focuses
on the experience of just one organisation, PBI. The assessment of its methods

122 A, Aeschlimann, chapter 12 in the present volume, p. 223.
23 1bid., p. 239.
24 1bid., p. 241.
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allows for the identification of multiple good practices. Mahony concentrates on
an examination of PBI’s strategy of ‘unarmed international accompaniment ... the
physical accompaniment by international personnel of activists, organisations or
communities who are threatened with politically-motivated attacks’ (see L. Mahony,
chapter 13, p.243). Accompaniment contains elements of human rights protection
and capacity building, ‘[t]his accompaniment service has three simultaneous and
mutually reinforcing impacts. The international presence protects threatened
activists ... encourages civil society activism ... [and] ... strengthens the international
movement for peace and human rights’ (see L. Mahony, chapter 13, p. 243-244).
As presented by Mahony, accompaniment benefits from an elaborated theoretical
framework, whereby its application is calibrated to best address local circumstances.
Much of this framework can have a more general application for the design and
implementation of a wide range of protection approaches. The chapter benefits from
reference to practice in a number of states, some of which, such as Indonesia and
Sri Lanka, are not normally considered in the context of review of human rights
field operations. Mahony also draws attention to the importance that PBI places in
careful selection and training of its personnel, with the latter notably focusing more on
competencies/values than on skills, ‘[vV]olunteers go through a series of exercises and
role-plays to help them visualise the challenge they are considering and to help trainers
gauge their preparedness. These trainings consider such criteria as commitment to non-
violence and human rights, capacity for intensive political analysis, understanding of
the country of the project, cautious judgement, patience and humility, ability to work
in a team under high stress and more’ (see L. Mahony, chapter 13, p. 256).

The present volume does not contain an extensive section devoted to an examination
of specific human rights field operations. Much such analysis is instead to be found
within the thematic chapters. In addition, a wide range of case studies has been published
elsewhere, notably in a series of volumes by the Aspen Institute.}?® Those case studies
that have been included here have been chosen on the basis that they complement the
other chapters and ensure adequate examination of important themes, such as the role of
human rights field operations within a peace process and the undertaking of human rights
monitoring, reporting and capacity building. The country situations/field operations
examined are, East Timor (Patrick Burgess), Sierra Leone (the present author), Angola
(Todd Howland) and Bosnia and Herzegovina/Guatemala (Milburn Line). The latter
three chapters first appeared elsewhere. There is also a chapter on the field operations of
OSCE (Susanne Ringgaard-Pedersen and Annette Lyth). The chapter is included in order
to take account of the distinct practice of that organisation and the method is one of a
review of its general practice rather than an examination of any particular operation.

Burgess’ chapter on East Timor constitutes a survey of the lifespan of a highly
complex mission, which at one time or another had to engage with a wide range of
challenges and concerns, including with regard to transitional justice, monitoring and
capacity building. Notwithstanding that the UN mission had governmental authority,
much of its experience is directly relevant for other field operations, for instance

125 See footnote 15, as well as Henkin (ed.), Honoring Human Rights under International
Mandates.
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regarding relations with local human rights civil society, strategies for recruitment
and training of national staff. The experience of the human rights team in negotiating
operational space within a complex UN mission is also generally pertinent as is the
manner in which the East Timor operation managed to maintain relations with the
UN’s political and human rights centres. Burgess concludes his chapter with specific
recommendations for mission planning, design of mandate, recruitment of personnel
and management support.

Many of the issues raised by Burgess are also addressed by the present author,
in the context of a very different operating environment, in the chapter on Sierra
Leone. This chapter concentrates on the conflict and immediate post-conflict
periods and addresses the manner in which a field operation must operate within the
framework of complex partnerships, comprising local and international civil society,
government, the humanitarian and conflict resolution communities and others. It
demonstrates how Sierra Leone can be considered a case study for the engagement
of human rights actors with all phases of a peace process, including preparations for
peace, peace negotiations and implementation of a peace agreement. In this context,
the chapter also examines strategies for human rights monitoring, reporting and
advocacy/intervention, as well as the possibilities for human rights capacity building
in times of emergency.

While Howland also addresses a range of post-conflict related issues in his
chapter on Angola, his primary focus is on the subject of human rights capacity
building. He observes that, ‘it is difficult to imagine how sustainable improvement
in the human rights situation can be achieved in Angola without a quantitative and
qualitative change in the institutions needed to protect human rights’ (see chapter 16,
p. 332) and assesses the UN’s experience in developing measurable indicators for
success of capacity building efforts as well as in assisting the Angola government
and civil society to create ‘useful measures for keeping their “fingers on the pulse”
of the current human rights situation and determining the extent to which human
rights interventions are positively impacting the situation’ (see chapter 16, p. 333). He
explores in some detail the challenges that the UN operation faced in funding its work
and its innovative responses, ranging from partnership with NGOs to establishment of
trust funds. He concludes with a favourable assessment of the impact of the operation
and of its contribution to the attainment of peace.

The chapter by Line addresses a number of points pertinent to human rights field
operations but in the more general context of the deployment of broader peace-related
operations in post-conflict situations. His approach is comparative, with an analysis of the
experiences in Bosnia and Herzegovina and Guatemala, situations which he considers
analogous in terms of the typology of conflict and peace process. He undertakes an
interesting analysis of such phenomena as a typical failure to place, consistently,
coherently and effectively, human rights considerations at the heart of mission design. He
draws particular attention to the importance for a field operation of a strategic planning
process, the imperative need for comprehensive organisational accountability and the
importance of ensuring local ‘ownership’ (see chapter 17, p. 349) of reform of the justice
sector — all points that resonate with other chapters in this volume and are reinforced by
means of his comparative examination of the two country situations.
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The chapter on the practice of OSCE draws attention to that body’s leadership in
insisting on a link between issues of security and human rights, an understanding that
stimulated and informed an extensive range of political commitments and operational
initiatives. Ringgaard-Pedersen and Lyth identify how this process generated an
agreement between states, ‘that pluralistic democracy based on law is the only system
of government suitable to guarantee human rights’. This is the context for the human
rights work of OSCE field operations, mandated to, ‘assist host governments in
solving specific problems and in meeting their commitments ... [a]ll OSCE missions
implicitly have a human rights mandate, but one that is an integrated part of a broad
mission mandate encompassing all ... dimensions of the OSCE security concept’.
Notwithstanding the array of jurisdictional and policy approaches that may distinguish
an OSCE field operation from those of the UN, the chapter demonstrates the extent to
which they address similar work areas and challenges. There is also a useful survey
of the OSCE experience for the development of methodologies and training tools.
The chapter concludes with reference to a number of challenges that OSCE must
confront, some of which — such as those regarding small-scale operations — are
generically relevant for the missions of all organisations. In another conclusion with
broad resonance, the authors observe that, ‘[t]he strength of OSCE human rights field
work has historically been within the core mandate functions, such as human rights
monitoring, conducted in the context of early warning, conflict prevention, conflict
management and post-conflict rehabilitation. The challenge lies in maintaining this
aspect of OSCE field work while conducting technical assistance for rule of law
development and human rights capacity-building projects where appropriate’.

The final chapter of the volume is a compendium of published materials on
field operations deployed since 1991 (Kevin Turner). It draws attention to a striking
disparity of academic and other expert attention to specific field operations, with
some, such as in the former Yugoslavia, subject to extensive commentary and others,
for instance many operations in Africa, seemingly entirely overlooked. This chapter
is augmented by a select bibliography drawing together all references to hardcopy
publications that have been cited in the volume.

Conclusions

As this volume demonstrates, much has been achieved in the short history of
intergovernmental human rights field work. Dozens of UN and regional operations
have been deployed and have been administered by many hundreds of dedicated
personnel. These programmes have evolved into multifaceted operations which
more or less keep pace with changing perceptions of the nature of conflict and of the
relevance of international human rights law for its resolution. Notwithstanding these
achievements there are a number of challenges that require attention.*?

126 Some of the ideas that follow have been stimulated by ideas in Mahony, ‘Unarmed
Monitoring and Human Rights Field Presences’; and Mahony, ‘Promoting Unarmed
Monitoring: Thinking Long-term’.
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The first challenge is that of the comprehensive professionalisation of the sector
through the clarification of overarching principles, goals and methods — to describe
the core “‘doctrine’ of human rights field work.?*” The present situation is very far
from this point. Yes there is the underlying body of international human rights law.
Certainly there are some components of an operational doctrine in place. There are
even some helpful ‘best practice’ reviews of certain practices and field operations*?
and a number of discrete methodological tools have been devised. However, there
remain vast gaps — entire work areas where no guidance is available and the field
operation is obliged to proceed in a trial and error process of experimentation. As a
corollary to the lack of guidance there is a dearth of performance indicators whereby
field work can be properly evaluated and whereby field operation designers, managers
and personnel may be held accountable.'?®

That we should be so little advanced in terms of the articulation of a doctrine is
perhaps not surprising given the youth of the sector — good practice can only emerge
from a phase of case-specific experimentation. Such a phase though will prove to be
wasteful and harmful if it is not matched by an ongoing and system-wide assessment
of good and bad practice, whereby overarching practice principles may emerge. It is
high time for existing achievements and efforts to be placed in the context of a much
more ambitious scheme — in essence, to map out a new professional sector and, in
so doing, to identify and describe the human rights field officer, clarify the human
rights role of other actors in the context of mainstreamed approaches to human rights
work and propose models for the forms of partnership required. This exercise requires
addressing UN practice, the experience of human rights operations of regional
oganisations and that of NGOs and others as relevant. And it needs to be an ongoing
process that takes account of changing circumstances and undertakes continuous
review of whatever tools and guidance may be produced. Professionalisation of
the sector has to be matched by consistent application in practice of human rights
approaches regardless of the nature or the location of a given armed conflict.

This volume draws on the expertise of its authors to make a substantial but
necessarily tentative contribution to the development of the required understanding
and doctrine. While intended to clarify elements of the principles underlying human
rights field work as well as of their practice implications, it is accepted that at least
some of the findings are provisional and that sustained inter-disciplinary study
will continue to be required across the range of issues. Multiple examples of such
areas have been identified already in this chapter and are discussed throughout the

21 For a useful and apposite discussion of the nature of professionalism and the
requirements for development of the profession of humanitarianism see P. Walker, ‘What
does it Mean to be a Professional Humanitarian’, The Journal of Humanitarian Assistance,
January 2004, at http://www.jha.ac/articles/al27.htm.

122 DPKO has established a best practices unit. See http://www.un.org/Depts/dpko/
lessons/.

129 See the interesting discussion of performance indicators in O’Neill, ‘Gaining
Compliance without Force’.
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volume. For instance, many of the contributions are informed by an underlying
assumption that all field work is ultimately concerned with human rights protection.
This requires further examination so that the frequently perceived tension between
protection and capacity building can be resolved in both practice and theory. Another
overarching consideration, that of field work being intended to ensure sustainable
‘empowerment’ of local actors, requires much deeper exploration. The editor and
a number of the authors, as well as others, are engaged in such reflection within
the framework of a research project, ‘Consolidating the Profession: The Human
Rights Field Officer’, the proceedings and findings of which may be found at www.
humanrightsprofessionals.org. Readers are invited to visit that site.*®

More generally, the addressing of the challenges will require action from myriad
actors at the political, technical and educational levels, nationally, regionally and
internationally. It will only succeed if it is strongly and coherently led in a manner that
integrates attention to the political/policy and the technical/programmatic aspects.
The role of the UN high commissioner for human rights is compelling, vested as she
is with the overarching responsibility to promote human rights approaches across the
UN system and to be a voice of principle and guidance on human rights for all parts
of the international community. Only the high commissioner has the status, authority
and comprehensive mandate to articulate the vision and guide the action that will be
required.’® In her Plan of Action of 2005, High Commissioner Arbour has shown
herself willing to address that challenge. It may confidently be predicted that, on her
watch, the human rights field sector is poised for significant development.

130 See, also, ‘Annex VI, Consolidating the Profession: The Human Rights Field Officer’,
in B. G. Ramcharan (ed.), Human Rights Protection in the Field, (Leiden: Martinus Nijhof,
2006).

181 See Ramcharan, The United Nations High Commissioner for Human Rights.
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Chapter 2

The Fundamental Protection Function of
the Human Rights Field Operation

Nicholas Howen

[H]uman rights protection must be recognized as the first and foremost priority of [the
Office of the High Commissioner for Human Rights], as it is the basis for all human rights
work: capacity building, technical assistance and mainstreaming are of little or no value
... if the basic fundamental of protection is not secured. Human rights protection also lies
at the heart of OHCHR’s mandate ...

(Louise Arbour, United Nations High Commissioner for Human Rights?)

Introduction

The word ‘protection’ is one of the most frequently used and misused words in
the field of human rights. A recent Google search of the website of the Office of
the United Nations High Commissioner for Human Rights (OHCHR) found 65,100
references to the word ‘protection’. It appears in the title of human rights treaties, in
names of human rights bodies, in the title of the Action Plan launched by the high
commissioner for human rights,? in United Nations (UN) human rights resolutions
on countries and themes, and in recommendations made by human rights treaty
bodies. Using the word protection can convey a comforting but perhaps misleading
image of proactive actions and an environment of safety and security.

This chapter looks specifically at the meaning and role of human rights protection
within the work of in-country UN human rights field operations supported by
OHCHR - whether standalone OHCHR presences or human rights components of
peace operations. The chapter describes how OHCHR is increasingly accepting that

1 “Protecting Human Rights: Charting the Way Forward’, Speech by Louise Arbour,
United Nations High Commissioner for Human Rights, at the 2004 Heads of Field Presences
Meeting, 22 November 2004, Geneva, Switzerland.

2 See The High Commissioner for Human Rights, The OHCHR Plan of Action:
Protection and Empowerment (Geneva: OHCHR, 2005). The plan has been endorsed by UN
member states approving through the General Assembly a remarkable addition of nearly a
hundred posts in OHCHR to implement the plan.
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protection is a core and distinctive part of its mandate and identity, including in the
field, although OHCHR is still buffeted by intense political pressures and cross-
currents pushing in different directions — towards increased and reduced human rights
protection in the field. Because of these political pressures, it is necessary to have a
working understanding of what is protection. At its core is action to prevent or end
specific human rights violations suffered by victims and carried out by perpetrators.
While the present author agrees that capacity building activities are essential in a field
operationand can create an environment in which rights will be protected, especially if
theprotectionperspectiveisbuiltintothe projects,somegovernmentsstilluse ‘technical
assistance’ to blunt and avoid tougher accountability measures and direct protection
activities. The chapter then explores what protection means in practice for human
rights field operations — complex and interrelated actions revolving around
human rights diplomacy, which aims to increase the consequences of carrying out
human rights abuses and decrease the risks for civil society and officials to
defend human rights.

Removing the Ambiguity: The Central Role of Protection in OHCHR Field
Operations

Despite the international political currents trying to chase protection work into the
shadows, OHCHR is increasingly accepting and asserting with more confidence that
protection is a fundamental function of OHCHR and of its field operations.

Several UN agencies in the field carry out human rights capacity building,
promotion and education activities (especially the United Nations Development
Programme, the United Nations Children’s Fund [UNICEF] and the United Nations
Development Fund for Women); some expressly protect particular groups (the Office
of the United Nations High Commissioner for Refugees [UNHCR] for refugees,
UNICEF for children, the Joint United Nations Programme on HIV//AIDs for those
living with HIV/AIDS); some provide or coordinate humanitarian assistance which
in many cases directly or indirectly protects people from human rights violations
(such as the United Nations Office for the Coordination of Humanitarian Affairs,
the World Food Programme, UNICEF, UNHCR). OHCHR, however, is the only
UN agency in the field that has an express mandate to protect people from all types
of human rights violations — civil, cultural, economic, political and social. This is
clear from the December 1993 General Assembly resolution establishing the post of
high commissioner for human rights, which expressly gave this official ‘principal
responsibility’ to ‘protect the effective enjoyment by all’ of all human rights and to
coordinate human rights ‘... protection activities throughout the UN system’.?

At key moments past high commissioners have claimed this role; for example,
when the first High Commissioner Ayala Lasso swiftly deployed the first significant
standalone presence to Rwanda and then four years later when the Rwandan

3 General Assembly resolution 48/141 (1993), UN Doc. A/RES/48/141 (1993), at 4.
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government ended the operation because Mary Robinson insisted it must include
protection functions.

However, no OHCHR standalone operation was set up for almost nine years after
the establishment of the field operation in Colombia in 1996. This absence opened
the door to much debate about the mandate, identity and ‘comparative advantage’
of OHCHR. It was unclear whether or not OHCHR had retreated from the idea of
playing a significant protection role through standalone presences — or just whether
the politics were not right to establish such operations (although OHCHR did
continue to staff human rights components of peace operations in the same period).

The ambiguity was swept away when the current High Commissioner, Louise
Arbour, accepted and actively facilitated the proposal to deploy a standalone
OHCHR human rights field operation in the midst of the armed conflict in Nepal.
The agreement, signed by the government of Nepal with OHCHR in April 2005,
has a far-reaching mandate with all the express references to protection functions
it needs to give legitimacy and strength to protection activities in a country where
gross and systematic violations are being committed by both the government and
rebel Communist Party of Nepal (Maoist).*

The current high commissioner has been robust in drawing on the General
Assembly resolution and, as a matter of policy, putting to an end any lingering
controversy about whether or not OHCHR can and should carry out protection
activities as a core and unavoidable part of its mandate. When the General Assembly
mandate is linked to the decision by the high commissioner to expand in-country and
regional presences,’ it is clear that OHCHR has laid out as policy that its protection
mandate will increasingly be put into practice in the field, through OHCHR staff.

After Nepal, the protection approach was consolidated further when the high
commissioner agreed in June 2005 to deploy human rights field officers in districts
in Uganda, primarily to help provide emergency protection to people living in
conflict-affected areas of northern Uganda. 2005 also saw the agreement to set up
an OHCHR standalone operation in Guatemala, following the departure of the UN
Verification Mission, with a mandate that includes monitoring elements as well as
capacity building.

The debate has shifted from a discussion about whether, to how OHCHR should
carry out protection functions in the field. How much and what sort of protection
work a human rights field operation carries out will depend on the words of the
mandate of the operation,” the extent to which it could be interpreted expansively
and the extent to which such activities are needed in the country. Even technical
assistance or capacity building projects that have no express protection mandate

4 See http://nepal.ohchr.org/.

5 The United Nations High Commissioner for Human Rights, The OHCHR Plan of
Action.

6 See OHCHR, High Commissioner’s Strategic Management Plan 2006-2007 (Geneva:
OHCHR, 2006), pp. 57-58.

" For adiscussion of the factors influencing the nature of the mandate, see chapter 5 by
D. Moeckli and M. Nowak in the present volume.
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cannot be divorced from the protection perspective (see Building Protection into
Capacity Building, below).

OHCHR presences operate in a country within the broader UN system. In many
cases development (and sometimes humanitarian) agencies unfamiliar with a human
rights approach to problems in a country are apprehensive that a too bold human
rights protection role by the UN will jeopardise access to, and relations with, a
government. However, in the present author’s experience, other UN agencies often
welcome and even request OHCHR to be present to address — often difficult — human
rights issues that they are unwilling or ill-equipped to tackle.

The comprehensive nature of its mandate gives OHCHR an important comparative
advantage in relation to other UN agencies. However, in comparison to most other
UN agencies it is also grossly under-funded and still in the very early stages of
developing the necessary policies, standard methods of work and training to ensure
it can consistently exercise its role professionally, reflecting both human rights
expertise and sophisticated political judgment. There is still a need, for example,
for the emerging OHCHR policy approach to be grounded in clear methodological
ground rules or doctrine — as has been done by the International Committee of the
Red Cross (ICRC) — by which every government will know that an agreement
establishing an OHCHR presence will necessarily include certain core functions and
methods of work, including both protection and capacity building.

Apart from standalone presences, it is also now accepted practice for human
rights components of UN peace operations to have mandates with express protection
functions. The ‘Report of the Panel on United Nations Peace Operations™® (the
‘Brahimi Report”) reaffirmed that human rights components of peace operations are
essential and that they should do both human rights monitoring and capacity building.
After a hiccup when the first post-Brahimi Report peace operation in Afghanistan
created a human rights component with only capacity building functions, subsequent
components in Irag,® Liberia'® and Cote d’lvoire,** have all had some elements of
protection functions expressly referred to in their mandates.

The Politics of Protection: Pressures to Reduce or Increase Human Rights
Protection

Whether or not a particular field operation is given an adequate protection mandate
and whether it has enough political space to exercise it, will always depend
largely on the unique local and international political situation. In the case of
Colombia in 1996 and Nepal in 2005, there was intense political pressure on the
governments over systematic human rights violations, an effective international
non-governmental organisation (NGO) coalition and support from key states that
had influence over the governments. Both governments acquiesced to an OHCHR

8 Report of the Panel on United Nations Peace Operations, UN Doc. A/55/305-
S/2000/809 (2000).

®  See Security Council resolution 1546 (2004), UN Doc. S/IRES/1564 (2004), at 7.

0 See Security Council resolution 1509 (2003), UN Doc. S/IRES/1509 (2003), at 3.

1 See Security Council resolution 1528 (2004), UN Doc. S/IRES/1528 (2004), at 6.
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field operation rather than risk having the United Nations Commission on Human
Rights appoint a special rapporteur to investigate human rights violations and report
back to the Commission. Both operations were given effective mandates.

Nevertheless, conflicting global political pressures and currents also influence
the rise and decline of protection mandates in the field. The fierce controversies in
2005 and 2006 over the new UN Human Rights Council to replace the Commission
on Human Rights, revealed the attempts by a number of states to weaken the ability
of the UN to scrutinise the human rights record of states and, by extension, to avoid
the deployment of human rights operations that would carry out human rights
protection work. They argued that the main purpose of any Council should be to
help provide human rights capacity building and other technical assistance at the
request of a government, that it should no longer adopt resolutions on individual
countries (which has been an important way to increase support for deployment of
a field operation). Although these proposals were rejected, they reflect some of the
pressures to limit protection and emphasise promotion and technical assistance.

At the same time, wide media coverage of massive violations of human rights
such as in Darfur in Sudan, fuels calls for emergency protection measures (although
media coverage and sustained NGO advocacy have consistently failed to generate
enough support for a international presence in Chechnya, given Russia’s status as a
permanent member of the Security Council). In a significant policy breakthrough,
the UN Millennium Summit in September 2005 agreed that, as a last resort, the
international community has a responsibility to use, under Chapter V1l enforcement
powers to protect populations from genocide, war crimes, ethnic cleansing and
crimes against humanity.*? While this implies military intervention, it brings in its
wake recognition of use of a wide range of protective measures, including human
rights protection strategies.

Protection: Preventing/Ending Abuse and Ensuring Reparation

There is no consensus among different human rights and humanitarian organisations
on the definition of protection. Some very broad definitions identify an all-
encompassing and long-term concept of protection, often described as activities
aimed at the implementation of full respect for the rights of the individual. While this
is no doubt correct, it is too abstract and broad to be of use in an operational setting
and to help decide whether any particular activity is sufficiently connected with, and
contributes to, protection.

In its common sense meaning, ‘protection’ conveys the idea of preventing or
ending harm or injury,®® usually suffered by someone, from a particular source.
In human rights terms this conjures up images of helping victims and stopping

122005 World Summit Outcome, 15 September 2005, UN Doc. A/60/L.1 (2005), at
138-139.

1 The Collins English Dictionary defines ‘protect’ as ‘to defend from trouble, harm,
attack, etc.” (London: Harper Collins, 1999), p. 1240.
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perpetrators, of preventing or stopping the impact on people of deliberate or negligent
acts or omissions by, or on behalf of, governments or armed opposition groups: acts
that amount to carrying out, ordering or acquiescing in human rights violations.

In other words, at its core, human rights protection in field operations must
include action that seeks to prevent, stop or provide remedies and reparation for
specific violations of human rights that are suffered by particular individuals (in
some cases as members of a group) and that are carried out by perpetrators, whether
known or unidentified. There is immediacy to this work and different types of
protection activities are considered below.

Relationship between Protection and Capacity Building

A controversy within OHCHR, and more broadly within the United Nations, has
often been the extent to which capacity building, promotion and human rights
education activities should also be considered as protection work and a sufficient
response to serious human rights violations.

Between 1996 and 2000, the ICRC convened a series of workshops involving
human rights and humanitarian organisations, to develop a common understanding
of the meaning and approaches to protecting civilians in conflicts. These workshops
came closer than any other process to agreeing a definition of protection in conflict
situations. The ICRC ‘egg’ protection framework brought into one description
the different elements of protection activities — responsive action, remedial action
and environment-building — in a way that conveyed there was not meant to be any
hierarchy of activities, that each depended in some way on the others and all could
be carried out simultaneously. The ‘egg’ framework defined a protection activity as
any activity which:

prevents or puts a stop to a specific pattern of abuse and/or alleviates its immediate effects
(responsive action); restores people’s dignity and ensures adequate living conditions
through reparation, restitution and rehabilitation (remedial action); fosters an environment
conducive to respect for the rights of individuals in accordance with the relevant bodies
of law (environment-building).*®

This definition includes the core concept of responding and remedying abuses and
also includes the broader capacity building perspective. Leaders of UN human

14 See also chapter 12 by A. Aeschlimann in the present volume, in which he says that,
within the ICRC, protection stricto senso encompasses ‘activities aimed at preventing and/or
putting an end to and/or avoiding the recurrence of the violations of the obligations of the
authorities/armed carriers or the rights of individuals in accordance with the letter and spirit of
IHL and other fundamental protective norms in situations of violence’. Such protection work
is contrasted with assistance activities that are aimed mainly at giving aid to cover material,
physical or psychological needs of victims and other affected persons.

% ICRC, Strengthening Protection in War: A Search for Professional Standards (Geneva:
ICRC, 2001), p. 20.
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rights operations recognised a decade ago that human rights field operations
should not only carry out immediate protection work, but also leave a legacy of
longer-term institution-building, legal reform and human rights education®® — often
called ‘technical assistance’, although the present author prefers the term “capacity
building’.*” Victims and potential victims will be better protected if effective national
laws and institutions are established or strengthened that are able and willing to
protect — whether an independent judiciary alert to its role as a protector of human
rights, an effective national human rights institution, a responsive bureaucracy aware
of its human rights duties, a vibrant media and a civil society able to advocate and
influence laws, policies and behaviour. Rights are also more likely to be protected
if a culture of human rights, of preventive action and of accountability pervades a
country, through human rights education, public debate and effective training of
government officials.

Some environment-building activities are quite immediate, encouraging
reformers in a government to defend human rights-friendly policies, and stimulating
debate in a country about human rights abuses. However, complex capacity building
projects usually need a long time before their effects are felt. It is of little comfort to
tell a victim that the UN is protecting them from abuse by helping to set up a national
human rights institution. Clearly both the immediate and long-term activities are
necessary, but they play very different roles.

This relationship between protection and capacity building is significant because
of the political pressures by some governments on the UN to do less work that
acknowledges and responds to often serious patterns of human rights violations and to
do more ‘technical assistance’, often seen as less confrontational and carried out only
at the request of the government. Where the human rights violations are deliberately
carried out by, or on behalf of, the government, or there is a lack of political will to
end the violations, putting money into ‘technical assistance’ is at best ineffectual.
Practitioners often say that one well-targeted conviction of a senior military officer
responsible for torture or extrajudicial executions is worth a thousand human rights
training sessions. Certainly, at worst, technical assistance masks the real reasons for
the violations and can be used by the government to shield it from tougher scrutiny
and action. Where there is a minimum level of political will, building the capacity
of national institutions like the police, the justice system or ministries can indeed
lead to the violations being addressed and leaves a vital long-term impact of the field
presence.

The further one moves along the protection continuum towards capacity
building, the greater is the political risk that a government or the UN itself, will use
the existence of such assistance as an excuse to avoid accountability in international
human rights political bodies and to reject tougher protection activities on the ground.
The tension will always exist, but can be minimised if responsive and remedial

6 D. Garcia-Sayan, ‘The Experience of ONUSAL in El Salvador’, in A. Henkin (ed.),
Honoring Human Rights (The Hague: Kluwer Law International, 2000).

7 The present author prefers the phrase ‘capacity building’ to ‘technical assistance’
because it indicates more clearly the long-term purpose and active nature of the endeavour.
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actions are also taking place and if capacity building projects build in an inherent
protection perspective.

Building Protection into Capacity Building

The human rights field practitioners writing in the 1990s emphasised the ‘most
important operational lesson’,*® that there is a vital ‘intimate and supportive
relationship’® between the sharp end of protecting human rights on the one hand,
including transparent and public monitoring and reporting, and the long-term creation
and capacity building of local state and non-governmental institutions on the other.

Investigating, documenting and analysing human rights violations shows patterns
that need to be changed and points to the causes of human rights violations. This
diagnostic should shape the objectives of capacity building projects: provide baseline
data, as well as some of the benchmarks and indicators of change. Continuous
monitoring during the life of the project and in post-project evaluations helps to
measure its impact and the continuing political will of the authorities and acts a
self-correcting mechanism. In many cases it will be possible to raise continuing
patterns of violations with the authorities during the project, as part of the operation’s
protection activities and to provide feedback to refine the project.

The clear policy of the high commissioner for human rights, reflected in the quote at
the head of the present chapter, should settle once and for all any residual controversy
over the relationship between protection and capacity building projects. A human
rights field operation will need to use delicate diplomatic skills to resist requests from
a government for capacity building projects or to discuss openly with authorities how
projects should be shaped by the diagnostic provided by the UN’s protection activities.
A nimble and astute human rights field officer will also be able to use the close
relationships developed with a government from within a long-term capacity building
project to encourage more immediate remedial responses by a government to human
rights violations. Nevertheless, there is a natural tension between the pressures for
silence that often comes with access to the workings of government, and the need for
more robust and swift protection action to address ongoing human rights violations.

Which Rights?

What rights do human rights field operations protect? By definition, the starting
point for human rights field operations are the rights guaranteed in human rights
instruments — the human rights treaties ratified by the country,® customary

® T. Hammarberg and P. Gavigan, ‘Introduction’, in A. Henkin (ed.), Honoring
Human Rights — From Peace to Justice: Recommendations to the International Community
(Washington, DC: Aspen Institute, 1998), p. 19.

¥ 1bid., p. 29.

2 The starting point is the Universal Declaration of Human Rights and what are
considered by OHCHR as the seven core international human rights treaties (on civil and
political rights, on economic, social and cultural rights, against torture and other ill-treatment,
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international law that applies in all countries regardless of which treaties have been
ratified, and a large range of authoritative but non-binding guidelines and principles
that often contain detailed standards of use to field operations. In situations of armed
conflict, international humanitarian law, or the laws of war, especially the four
Geneva Conventions of 1949,2* will also apply alongside human rights law. In some
situations, the 1951 Convention and Protocol Relating to the Status of Refugees 2
will be relevant, but probably rarely, as this falls more squarely in the mandate of the
UN high commissioner for refugees.z

In contrast, some other UN agencies have a much broader concept of the harm
from which they seek to protect. UNICEF, for example, protects children from harm
that would not normally be considered violations of human rights, such as being
separated from caregivers and disability.?*

However broad or narrow are the rights being protected, it is important for human
rights field officers to understand the standards that will be applied by the field operation.
This allows the officer to assess what acts or omissions raise human rights concerns and
which do not. Field operations are still relatively weak in applying standards relating to
economic, social and cultural rights and developing methodologies as sophisticated as
those used for civil and political rights protection work.

What is Protection in Practice?

Protection activities are often seen as mysterious and unfathomable or reduced to
simple notions of ‘monitoring and reporting’. In reality, protection relies on a web
of complex human relationships between human rights field officers and potential
or actual perpetrators and potential or actual victims, as well as with civil society
organisations, the diplomatic community, the courts, UN agencies and other national
and international actors. It is closer to diplomacy than enforcement, although
activating the law and justice systems are essential parts of a protection strategy.
It offers incentives and brings pressure to bear on perpetrators and their superiors.

on racial discrimination, on child rights, on non-discrimination against women and on migrant
workers) but also encompasses a significant body of international human rights standards that
are not found in legally binding treaties, but amount to authoritative recommendations adopted
by the UN General Assembly, in documents that often include phrases such as ‘Principles’ or
‘Guidelines’ of ‘Declaration’.

2 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of August 12, 1949, 75 UNTS (1950), 31; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea of August 12, 1949, 75 UNTS (1950), 85; Geneva Convention Relative to the Treatment
of Prisoners of War of August 12, 1949, 75 UNTS (1950), 135; Geneva Convention Relative to
the Protection of Civilian Persons in Time of War of August 12, 1949, 75 UNTS (1950), 286.

2 Convention Relating to the Status of Refugees, signed 28 July 1951, 189 UNTS 150
(entered into force 22 April 1954); Protocol Relating to the Status of Refugees, 606 UNTS
267 (entered into force 4 Oct. 1967).

% See chapter 11 by M. Stavropoulou in the present volume.

2 See chapter 10 by K. Landgren in the present volume.
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It seeks to bolster the political will of government or armed group leaders to give
orders, create procedures and structures to prevent and stop human rights violations.
It seeks to create safe political space for authorities to do the right thing and for
civil society to assert their rights. It encourages the reformers in government or
armed groups and encourages those in civil society who are ready to defend rights.
Although a field operation will sometimes physically give refuge to a person facing
abuse, in the vast majority of cases, protection is about persuading authorities to act
in line with their human rights responsibilities.

A remarkable study and manual® by the Centre for Humanitarian Dialogue (the
‘HDC study’), based on detailed field research into nine missions, has demystified
how governmental or non-governmental, unarmed field presences in conflict zones
can protect civilians. The study shows how both abusers and civil society constantly
make decisions, by trial and error, based on a series of calculations and recalculations,
informed by accurate or mistaken intelligence, perceptions or misperceptions, about
the likely cost or consequences of their decisions — a decision by a soldier to kill
civilians or a decision by a non-governmental organisation to investigate an arbitrary
detention or a decision by a reformer in government to oppose a policy to forcibly
displace a large population. A field mission can influence these decisions through
constant interaction at every level, especially if it is complemented by effective
action at the international level to hold states and armed groups accountable. It
can move the border between what are seen as the acceptable and unacceptable
consequences of decisions. It can increase the real or perceived political space for
civil society to defend rights safely. It can decrease the real or perceived space for
perpetrators to violate human rights. Staff in all the field missions studied in the
HDC study reaffirmed that abusers are far more sensitive to pressure than is often
assumed, that the question is rather how sensitive they are, what kinds of pressure to
apply and what strategies to use.

Protection strategiesand activities can be broken down into anumber of identifiable
methods or activities,?® although they may be carried out both simultaneously and
sequentially.

o A foundation for all protection work is extensive and sophisticated gathering
of intelligence and information, not only to verify the truth about alleged
human rights violations and their causes, but also about command and
control structures of civilian and military structures and the web of formal
decision-making and informal power and influence, which will be the targets
of protection diplomacy and advocacy. It is especially important to identify
individuals and institutions that are open to acting to stop or prevent violations,

% L. Mahony, Proactive Presence: Field strategies for civilian protection (Geneva:
Centre for Humanitarian Dialogue, 2006); see also chapter 13 by L. Mahony in the present
volume.

% The following list draws from the HDC study as well as the present author’s own
experiences and those of different field operations with which the author is familiar.
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as no government or armed group is monolithic.

Based on an analysis of the information, the mission will develop strategies
to influence authorities at every level and those who have influence on the
decision-makers. This requires a sophisticated understanding of governance
structures and power relations, the reasons why individuals take certain
decisions and incentives and disincentives that can be applied.

A deliberate and visible presence itself is a method of protection, which
requires a large enough staff, offices placed in provincial locations, a strategy
of being constantly on the move, and visiting locations outside of large cities
and towns.

Investigating and verifying allegations of human rights violations is both an
end in itself and a tool for further action. Even the process of investigation
increases the pressure on perpetrators, more so if there are possible further
consequences, such as referral to a court or sustained public exposure and
cumulative pressure for international action against a government or armed
group. The results of human rights investigations are the building blocks
for the constant dialogue with authorities on individual cases and patterns,
identifying the systemic problems that need a dose of immediate political
will and/or openness to capacity building. The operation in Nepal has shown
how relatively few, but well-targeted, special investigations into a selected
number of many serious incidents that occur can have a significant impact,
especially if an operation does not have, or will never have, sufficient staff to
be effectively present in the countryside.

At the heart of protection is persuasive human rights diplomacy, exploiting the
myriad day-to-day conversations and communications at local, regional and
national levels, with deliberate and constant messages and discussions, based
on the information gathered, the analysis and strategy developed, seeking to
raise the cost of abusing rights and lower the cost of protecting rights, in
individual cases and in relations to broader patterns.

The HDC study speaks about ‘encouragement’ — using presence to help people
overcome fears about acting to protect their own and others’ rights, supporting
organisations that can do more to protect, and helping to legitimise and tackle
the stigma and isolation often facing civil society groups in polarised political
climates. Encouragement includes helping reformers in the government or an
armed group to influence decisions that will create change from within.
While in most missions the volume of behind-the-scenes advocacy is far greater
than its public face, public advocacy, including writing and publicly releasing
statements and reports, is an essential method of human rights protection.
Public advocacy will sometimes incur the wrath of authorities and can invite
retaliation, from refusing to cooperate or give access, to attempts to end the
mission’s mandate and even putting the lives of staff or contacts in danger. A
public advocacy strategy must be carefully managed, when and how reports
and statements are published and how they are used to multiply the effect of
the mission’s human rights diplomacy, provide analysis and recommendations
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that others can take up and generate greater pressure for change. The public
reporting of missions is often one of the few sources of objective information
in a sea of disinformation and polarised political opinions. It can encourage
reformers, legitimise the human rights work of civil society and stimulate
debate about the human rights future of a country.

Strategies to use the formal justice system can complement the diplomacy of
human rights protection, depending on the mandate of an operation, including
directly referring cases to legal authorities for possible prosecution, providing
victims with legal assistance or supporting lawyers to seek remedies such as
habeas corpus. Missions will often monitor and encourage the judiciary, if
still operating, proactively to protect rights. A major cause of serious human
rights violations is impunity of perpetrators and a significant element of an
operation’s advocacy is often directed at persuading authorities to bring
perpetrators to justice.

A human rights operation is able to exploit its character as an impartial
international presence to bring together actors who are often isolated from
each other or mutually distrusting — a convening and bridging function.?” The
operation can create bridges between civil society, government authorities,
embassies, UN agencies and international NGOs and experts not in-country.
By seeking similar human rights commitments from both sides, or formally
through tools such as human rights accords, an operation can not only impact
the human rights situation but also have potential impact on the political
climate and relations between a government and an armed group.

OHCHR is uniquely able to activate and help others in-country to activate UN
human rights bodies and mechanisms. An urgent communication or a country
visit by an expert special rapporteur or working group? of the Human Rights
Council can add incrementally to pressure to stop abuses, can encourage and
legitimise civil society and can give resonance at the international level to
the findings of the mission on the ground, thereby increasing the likelihood
of the authorities being scrutinised both locally and in international political
bodies. The UN human rights treaty bodies can sometimes also play a role in
increasing pressure for change if they are able to consider a report from the
government or request specific urgent information.

This is a complex range of strategies, requiring a field operation and individual
human rights field officers to exercise sophisticated, subtle, multidisciplinary skills
and knowledge. The current moves to professionalise the work of human rights field

See L. Mahony, Proactive Presence: Field strategies for civilian protection.
There are currently 28 special rapporteurs, special representatives, independent

experts and working groups covering a wide range of themes, from arbitrary detention, torture
and extrajudicial executions, to freedom of expression, human rights defenders, religious
intolerance and the internally displaced. Many of these experts are able to issue urgent
humanitarian appeals on individual cases and/or carry out on-site visits.
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officers® are essential if operations are to avoid serious mistakes and be able to fulfil
the potential of protection.

What is the impact of human rights protection strategies and does it justify
the considerable financial and human investment required? There is, of course,
anecdotal evidence on both sides, of lives saved but also of failure. The HDC study
concluded that every mission it examined had some positive incremental impact
on civilian safety and that ‘although causality is nearly impossible to ever prove in
these settings, this evidence suggests that an international presence moderates or
diminishes abusive behaviour, but cannot by itself reverse systematically abusive
strategies that result from deeper conflict dynamics’.*® Over time, as a field operation
demonstrates credibility and authority and increasingly understands the subtleties
of the political situation and levers of power and influence, it can exploit the full
potential of the range of protection strategies.

While human rights field operations can and do save lives and protect people
from harm, there has so far been little study of how they can also do harm, increasing
the risks people face or influencing in negative ways the political, economic and
social environments in which they operate. In contrast, prompted by experiences
in Somalia, Rwanda and Bosnia and Herzegovina in the 1990s, the humanitarian
community has gone through a period of intense reflection on how to avoid the
negative impacts of humanitarian assistance.®

There has also been little open policy discussion of the ethical dilemmas created
by carrying out protection through the use of dialogue and diplomacy. Field operations
are not just investigating and documenting violations and pointing out human rights or
humanitarian law obligations. They are, in effect, ‘negotiating’ with their interlocutors.
Human rights field officers will often face difficult trade-offs between insisting that
the best global human rights safeguards must be put in place, and encouraging or
acquiescing in a step that is short of the human rights standards, to achieve at least a
modicum of protection. What compromises are acceptable? For whom does a human
rights field officer speak? For example, should a human rights field officer insist that
no civilian should ever be detained by the military in a remote region even if there is
no functioning or secure police station? Is it acceptable to encourage or acquiesce in
the military creating a detention centre in military barracks with full access to outside
monitors? Responses will require a complex balancing of principle and pragmatism,
understanding the human rights ‘bottom line’ and in some cases encouraging
immediate achievable action while working for the ultimate human rights goal. Again,
humanitarian workers openly discuss strategies to deal with the fact that they are often

2 See http://www.humanrightsprofessionals.org.

30 See L. Mahony, Proactive Presence: Field strategies for civilian protection.

8 See for example, M. B. Anderson, Do No Harm: How Aid can Support Peace — or
War (Boulder: Lynne Rienner, 1999).
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‘between a rock and a hard place’,** caught between the international obligations
authorities should respect and the practical limits of negotiations.

An Adequate Protection Mandate

In light of what protection means in practice, the mandate of a human rights field
operation, which will always be negotiated in some form with the government and
in some cases with armed groups if there is an armed conflict, should contain the
following powers and functions and commitments by the government (and where
relevant any armed group):

e express reference to the international law and standards (usually international
human rights and humanitarian law treaties) that the authorities are committed
to implementing and that the operation will use as its human rights legal
reference point;

o freedom of movement throughout the country and no restrictions on deploying
human rights field officers temporarily or for longer periods throughout the
country and opening sub-offices;

e unrestricted access to any site or institution, including any place of detention,
whether civilian or military;
unrestricted access to civilian and military authorities;
where relevant, an operation should have a similar right of access to, and
contact with, any armed group;

e acommitment by the authorities to interact with the operation, swiftly to take
responsive and remedial action necessary to comply with the country’s human
rights obligations, including investigating and prosecuting those responsible
for violations and taking other responsive or remedial measures;

e to be able to provide advice, not only to the executive branch, but also to the
judiciary and the legislature;

e to investigate and verify allegations of human rights violations;
to interview anyone freely and in private, including detainees and prisoners;
to receive information from any individual, group or other source and to keep
the information and the source confidential and if necessary to take steps to
protect the authors of information it receives, as well as victims and witnesses
to facts alleged,;

e acommitment by the authorities that no one in contact with the operation will
face reprisals:

e anunrestricted right to issue public statements and reports and to have contact
with the media, and the right to report to the UN high commissioner for human
rights and whichever political bodies are appropriate;

32 D. Mancini-Griffoli and A. Picot, Humanitarian Negotiation: A Handbook for
Securing Access, Assistance and Protection for Civilians in Armed Conflict (Geneva: Centre
for Humanitarian Dialogue, 2004), p. 26 and generally pp. 24-31.
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e to hold meetings freely anywhere in the territory;
freedom to develop working relationships with civil society;
to propose necessary capacity building projects appropriate in light of the
protection needs;

e acommitment by the government (and if relevant any armed group) to ensure
the security of the operation and all international and national staff, with the
right of the mission also to make its own security arrangements;

e appropriate immunities and privileges for national staff as well as international
staff.

With a clear and detailed negotiated mandate, wise recruitment, better training and
professionalisation of human rights field officers, a strengthened capacity in OHCHR
to manage field operations, and political and financial support from member states
and the UN system for field-based protection functions, human rights field operations
will have an opportunity to show how their protection work can have a significant
immediate and long-term impact on the human rights situation in a country.
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Chapter 3

The Legal Base for Human Rights
Field Operations

Nigel D. White and Marco Odello

Introduction

Since the end of the Second World War, human rights have been included on the
international agenda. International norms, standards and monitoring mechanisms,
including international courts, have been developed.* Within the United Nations (UN)
and the Organization of American States (OAS), political and more independent
mechanisms, such as human rights commissions, committees of experts and special
rapporteurs, have developed a wide series of procedures for the supervision of
human rights application. The Organization for Security and Co-operation in Europe
(OSCE) has developed institutions such as the Office for Democratic Institutions
and Human Rights (ODIHR), the High Commissioner on National Minorities and
the Representative on Freedom of the Media. Mechanisms include the Vienna and
Moscow inter-state procedures for dealing with human rights violations in all OSCE
countries.

Some of these mechanisms included the possibility of a country visit, such as in
the case of special rapporteurs of the UN Commission on Human Rights, the Inter-
American Commission on Human Rights and the OSCE High Commissioner on
National Minorities.

With the end of the Cold War, international human rights action undertaken
by international institutions has developed new aspects. One of these aspects is
generally identified as human rights field operations. Such operations are not foreseen
by constitutive documents of international organisations, but they have become
common practice since the early 1990s, and they have sometimes been a part of a
much wider operation to temporarily administer territories.? All these actions are
to be based on the respect of international human rights standards and norms, as

1 See generally, A. F. Bayefsky, The UN Human Rights Treaty System: Universality at
the Crossroads (The Hague: Kluwer Law International, 2001); H. J. Steiner and P. Alston,
International Human Rights in Context: Law, Politics, Morals: Text and Materials, 2nd edn
(Oxford: Oxford University Press, 2000); D. F. Forsythe, ‘The United Nations and Human
Rights’, Political Science Quarterly vol. 100 (1985), 249-269.

2 See S. Chesterman, You, the People: The United Nations, Transitional Administration,
and State Building (Oxford: Oxford University Press, 2005), pp. 1-11, 48-99.
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this is one of the main purposes of the UN and other international organisations.
Protection and promotion of human rights are matters of international concern. The
1993 Vienna Conference on Human Rights® stressed the importance of international
cooperation in the field of human rights,* decided on the creation of the Office of the
United Nations High Commissioner for Human Rights (OHCHR),® and mentioned
the importance of human rights components in peacekeeping operations.® As Kofi
Annan expressed at the beginning of his mandate, “the priority now is to translate ...
norms and standards into national legislation and national practices, thus bringing
about real change in peoples’ lives. The UN, in partnership with governments
and civil society, is poised to play a crucial role in this endeavor’.” These policy
statements have been followed by the development of field operations that include a
wide component of human rights protection and implementation.

The present chapter focuses on UN missions. The analysis of the legal
justification and the legal framework governing those missions, with particular focus
on post-conflict operations, will be the main purpose of the chapter. As human rights
missions are not clearly defined and foreseen in any international legal document,
it is necessary to look at several legal sources that can justify their existence. This
would imply the analysis of primary norms, mainly constitutional documents, but
also with reference to both institutional and state practice that can provide both legal
justifications and regulations for field missions.

The chapter will be divided into two main parts. The first part will look at the
legal justification and will focus on UN operations. The second part will define the
legal framework regulating human rights field operations with particular reference
to post-conflict situations.

Legal Basis

The legal justification for actions by international organisations can be founded
on a number of different bases. They include treaty law, customary law, decisions
adopted by organs of international organisations, international agreements between
states and international organisations, implied, inherent powers and institutional law
developed by the practice of international organisations (as derived from relevant
treaty law).

Treaties are based on the consent of states. They provide the legal regulation of
inter-state action and international obligations. International organisations, such as
the UN and OAS are based on treaties, usually identified as the constitutional charters

3 Vienna, 14-25 June 1993.

4 World Conference on Human Rights, Vienna Declaration and Programme of Action,
UN Doc. A/ICONF.157/23 (1993), at 4.

5 Ibid., at 17-18.

& 1bid., at 97.

K. Annan, ‘Strengthening United Nations Action in the Field of Human Rights:
Prospects and Priorities’, Harvard Human Rights Journal vol. 10 (1997), 1-2.
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of each institution. Once the organisation is established, it has a certain capacity to
act in international relations. This is what has been defined as international legal
personality.® International personality provides organisations with powers and legal
capacity, as defined in their respective charters, and permits the organisation to act in
conformity with, and for the aims and purposes defined in, the constitutive treaty.

Consent can be expressed also by states both within and outside international
institutions. In the first case, organs of the organisation can express their will through
different procedures usually defined in the constitutional charter. They express the
will of the organisation. In this context, their legal justification is based on the
original will of states that established the organisation and it is a consequence of the
international legal personality of the organisation, as an independent legal person. In
the second case, states freely enter into agreements either with other states or with
international organisations.

Customary law, based on state practice, is also relevant as part of the development
of international regulations concerning states’ action and obligations. State practice
can therefore develop new norms and general principles, while practice within each
organisation can develop new institutional legal rules that better specify the usually
broad and general terms provided by constitutional treaties.

Institutional developments also include the possibility to add new mechanisms
and tasks based on the development of the mandate provided in constitutional
documents. The aims and purposes of international organisations sometimes include
broad goals that need further specification. In the case of the UN, the reform process
that started in 1997° led in 2002 to the ‘Action 2’ Initiative based on the report of
the secretary-general, entitled ‘Strengthening of the United Nations: An Agenda for
Further Change’.X® The report affirmed that ‘the promotion and protection of human
rights is a bedrock requirement for the realization of the Charter’s vision of a just
and peaceful world’.**

The first mission including human rights components developed by the UN
was the one established in El Salvador in 1991. In 1992, the UN Transitional
Administration in Cambodia also included a human rights component. In 1993,
the UN established the mission in Guatemala (MINUGUA). In 1992 the OAS
established an International Civilian Mission in Haiti, later included in a wider
joint UN/OAS human rights mission (MICIVIH).*? The UN also established joint

8 See N. D. White, The Law of International Organisations, Melland Schill Studies
in International Law, 2nd edn (Manchester: Manchester University Press, 2005), chapter 3;
C. F. Amerasinghe, Principles of the Institutional Law of International Organizations, 2nd
edn (Cambridge: Cambridge University Press, 2005), chapter 3.

9 Report of the Secretary-General, Renewing the United Nations: A Programme for
Reform, UN Doc. A/51/950 (1997).

0 Report of the Secretary-General, Strengthening of the United Nations: An Agenda for
Further Change, UN Doc. A/57/387 (2002).

1 1bid., at 45.

12 See I. Martin, ‘A New Frontier: The Early Experience and Future of International
Human Rights Field Operations’, Netherlands Quarterly of Human Rights vol. 16 (1998),
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missions with OSCE in Abkhazia, Georgia®® and in the Balkans.** These are new
tools that provide a more active and pervasive action by international institutions for
the promotion and implementation of human rights in specific countries.

In this section, the UN system will be addressed, with some reference to OAS
and OSCE. The analysis will focus on several legal aspects that can be identified in
the law related to field missions as developed by the organs of the institution.

The UN Charter

The UN is based on its constitutive Charter.®> Reference to human rights is made in
the preamble, in Articles 1(3), 13 and 55, as part of the general aims and purposes
of the organisation. Apart from this general mandate, the UN has developed a broad
legal system of human rights norms, starting with the 1948 Universal Declaration on
Human Rights!® (UDHR), including a wide number of international treaties. It has
created a complex network of institutions, organs and legal rules, which represent the
legal background for the international protection and promotion of human rights.

The legal powers of the organisation are vested in its organs. The Security
Council, the General Assembly and the secretary-general are principal organs
that have developed their own practice in the field of missions. Subsidiary organs,
deriving their powers from the main organs and from the UN Charter, such as the
Commission on Human Rights, and institutions like OHCHR, are also relevant for
the identification of powers that can be derived both from the Charter and from the
consent of states, or from the practice of those organs.

The powers of UN organs are expressly defined in the Charter. But their powers
also may be implied or inherent to pursue the aims of the organisation.r” The concept
of implied powers was clearly established by the International Court of Justice in the
Reparation case,*® and more recently reaffirmed by the International Tribunal for the
Former Yugoslavia in the Tadic case.'® These powers can justify the expanded action
of the UN, based on the aims and purposes of the organisation, especially when they

121-139.

A Human Rights Office in Abkhazia, Georgia (HROAG) was established on 10
December 1996 following Security Council Resolution 1077 (1996) of 22 October 1996.
In this case, the office is jointly staffed by OHCHR and the OSCE, in accordance with a
memorandum of understanding signed between the two organisations on 29 April 1997. The
human rights office forms part of the DPKO United Nations Observer Mission in Georgia
(UNOMIG), under the authority of the Head of Mission of UNOMIG.

14 See chapter 1 by M. O’Flaherty in the present volume.

5 Charter of the United Nations, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, entered into
force Oct. 24, 1945.

% General Assembly resolution 217 A (111) (1948).

7 See White, The Law of International Organisations, chapter 3.

8 Reparation for Injuries Suffered in the Service of the United Nations, Advisory
Opinion of 11 April 1949, [1949] ICJ Reports 1949, at 174.

¥ Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, Case No. IT-94-1, 2 October 1995.
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are endorsed by declarations adopted in international conferences, such as the 1993
Vienna Conference mentioned before.

Even more general provisions are foreseen by the OAS Charter,?° where reference
is made to the importance of promotion of peace and security in the hemisphere,
through democracy and eradication of extreme poverty (Article 2). Social justice
and social security are considered the base for lasting peace (Article 3(j)). Specific
institutions in the Inter-American system include the Inter-American Commission
and Court for Human Rights.

OSCE operates in a more difficult context, as it is not based on an international
treaty. The 1975 Helsinki Final Act? included human rights in the wide concept
of international security, and provided a specific area of international cooperation,
called the human dimension, where human rights play a central role. The basis
for OSCE activity was not considered to be founded on international legal norms,
but on political and moral obligations. Nevertheless, OSCE has developed several
institutions and international standards that provide for action in the field of human
rights, including country missions.?

Consent

Consent is the most traditional way to establish obligations and agreements in
international law among states and with international organisations. Initial human
rights missions were deployed in post-conflict countries. They were based on peace
agreements between the parties to the conflict. They also foresaw the leading role of
the UN missions in the supervision of the application of those agreements, including
actions for the development of human rights protection and related institutions.

The mission in El Salvador (ONUSAL) was based on the San José Agreement on
Human Rights® signed by the government of El Salvador and the Frente Farabundo
Marti de Liberacion Nacional (FMLN). On 20 May 1991, the Security Council
adopted resolution 693 (1991), which established ONUSAL to monitor all the
agreements between the Salvadoran government and the FMLN.

Similar background gave origin to the United Nations Transitional Authority
in Cambodia (UNTAC). Based on the 1991 Paris peace agreements,? the mission
was established by Security Council resolution 745 (1992). The United Nations

2 Charter of the Organization of American States, OAS, Treaty Series, Nos. 1-C and 61
(entered into force 13 December 1951).

2L The Final Act of the Conference on Security and Cooperation in Europe, 1 August
1975, ILM vol. 14, 1292.

22 See generally, M. Bothe, N. Ronzitti and A. Rosas (eds), The OSCE in the Maintenance
of Peace and Security (The Hague: Kluwer Law International, 1997).

2 Signed on 26 July 1990. See I. Kircher, ‘The Human Rights Work of the United
Nations Observer Mission in El Salvador’, Netherlands Quarterly of Human Rights vol. 10
(1992), 303.

2 See S. R. Ratner, ‘“The Cambodia Settlement Agreements’, American Journal of
International Law vol. 87 (1993), 1-41.
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Operation in Mozambique (ONUMOZ) established by Security Council resolution
797 (1993) was based on an invitation by the parties to the conflict to monitor the
General Peace Agreement signed on 4 October 1992. More recent examples include
the 1999 missions in East Timor? and in Kosovo.?

These missions are the result of the agreements among the parties to the conflict,
who also agreed to invite the UN to supervise and implement some aspects of the
agreement. The legal justification of these kinds of mission is therefore based on
the consent of the parties, and the acceptance of the UN to be involved in the post-
conflict process as an independent international actor to the agreement and/or as a
supervisory and implementing body.

Office of the United Nations High Commissioner for Human Rights

Asimilar legal justification, based on the consent of the parties, can be also identified
in the case of field missions established by OHCHR. The mandate of OHCHR derives
from Articles 1, 13 and 55 of the UN Charter, the 1993 Vienna Declaration and
Programme of Action, and General Assembly resolution 48/141 of 20 December 1993,
by which the Assembly established the post of United Nations High Commissioner
for Human Rights. The Office of the United Nations High Commissioner for Human
Rights and the Centre for Human Rights were consolidated into a single Office of the
United Nations High Commissioner for Human Rights on 15 September 1997.%

Two other types of field missions developed by OHCHR are based on (1)
memorandums of understanding with the host state, or with international institutions,
and (2) on the base of decisions of the Commission on Human Rights. In this section,
the first type of mission will be addressed. Decisions of the Commission on Human
Rights will be addressed later when dealing with this body.

Memorandum of Understanding

OHCHR has established field presences in the form of permanent offices with
the agreement of host countries. They represent forms of country branches of
OHCHR and are regulated by reciprocal agreements between OHCHR and the host
governments under the form of technical cooperation of OHCHR. Examples include
Palestine, Mexico and more recently Uganda, Nepal and Guatemala.

The Southern Africa Regional Office was established by a memorandum of
understanding between United Nations Development Programme (UNDP) and
OHCHR in 1998, as part of an overall strategy aimed at supporting UNDP Country

% Agreement, between Indonesia and Portugal on the Question of East Timor (the
General Agreement), UN Doc. A/53/951 S/1999/513 (1999).

% See Agreement on Human Rights, Annex 6 to General Framework Agreement for
Peace in Bosnia and Herzegovina, Attachment to UN Doc. A/50/790-S/1995/999 (1995).

2 Report of the Secretary-General, Renewing the United Nations: A Programme for
Reform, UN Doc. A/51/950 (1997), at 79.
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Offices.?® A similar agreement was established with the UN Economic and Social
Commission for Western Asia (ESCWA). In June 2001, a memorandum of intent
(MOI), specifying the terms of the future collaboration between OHCHR and
ESCWA, was signed by the high commissioner and the executive secretary of
ESCWA. The MOI foresaw the appointment of a regional representative for the Arab
region to be located within ESCWA in Beirut.?®

The mentioned examples show that OHCHR can establish its missions with the
consent of the host state alone, or with other international institutions. These missions
are based on the will of international institutions and states, expressed through the
traditional means of an agreement between or among the parties.

The Security Council and Chapters VI and VII of the UN Charter

The Security Council has broad powers derived from Chapters VI and VII of the
Charter. These powers are related to the maintenance of international peace and
security. Due to the link between promotion and respect of human rights and peace,
the powers of the Security Council in dealing with human rights can be justified
under the broad mandate of the UN for the maintenance of international peace
and security. Actions are also identified in both mentioned Chapters, even if they
are expressed in very broad terms. For instance, under Article 36 of Chapter VI,
“The Security Council may, at any stage of a dispute ..., recommend appropriate
procedures or methods of adjustment’.

In this context, peacekeeping operations were developed since the 1950s as
part of the implied powers of the UN for the maintenance of international peace.
Peacekeeping missions were not foreseen in any constitutional treaty or international
agreement. For this reason they were also identified as ‘chapter VI and a half’
missions.® Initially formed mainly by international military forces for the control of
ceasefire and as buffer forces between conflicting parties, they have gradually also
included civilian components in conflict and post-conflict situations.

An early example of non-military activities within a peacekeeping mission
can be found in the United Nations Transition Assistance Group in Namibia
(UNTAG) established in 1978. UNTAG’s mission included monitoring elections,
developing electoral legislation, repatriation of refugees and release of political
prisoners detained by South Africa. The mission was based on Security Council
resolutions that defined the mandate of the special representative for Namibia,® and

% The sub-regional project RAF/02/AH/19 (Regional Programme Office for Southern
Africa) is a joint project of OHCHR and UNDP managed by the UN Office of Geneva (UNOG)
and UNDP. The project started on 1 August 2002.

2 In February 2002, the Regional Representative Office for the Arab Region started its
work in Beirut.

%0 A term used by UN Secretary-General Dag Hammarskjold, see K. Annan, ‘UN
Peacekeeping Operations and Cooperation with NATO’, NATO Review vol. 5 (1993), 3-7.

31 See Security Council resolution 431 (1978), UN Doc. S/RES/431 (1978).
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the establishment of the UNTAG.* Other initial experiences include missions in
El Salvador and Cambodia. Civilian human rights components of the Department
of Peacekeeping Operations (DPKO) include: Burundi; Central African Republic;
Democratic Republic of Congo; Eritrea/Ethiopia; Iraq; Afghanistan; Timor Leste;
Georgia/Abkhazia; Tajikistan; Haiti. They are based on Security Council and General
Assembly decisions and resolutions.®

Most peacekeeping operations conducted until the end of the Cold War were
mainly military missions in post-conflict situations, but their mandate was mainly
overseeing a ceasefire, not re-building a state. This traditional tool was further
developed within the UN. Therefore, different types or generations of peacekeeping
operations have been envisaged.* Involvement of peacekeeping operations in the
human rights field gained momentum at the end of the Cold War. This new vision
was found in the secretary-general’s ‘Agenda for Peace’ of 1992.% This stressed
the importance of dealing with the causes of conflict, the possibility of addressing
them, and also providing support for the institutional building of post-conflict
societies. Promotion and protection of human rights were central to this new vision
of peacekeeping missions. This idea was expressed by the fact that ‘peace-keeping
requires that civilian political officers, human rights monitors, electoral officials,
refugee and humanitarian aid specialists and police play as central a role as the
military’.®® This new task was identified as post-conflict peacebuilding.®’

Under Articles 41 and 42 of Chapter V11 the Security Council may decide on non-
forcible and forcible measures to be employed to give effect to its decisions. These
kind of Chapter VIl measures were adopted, for instance, when the Security Council
decided to intervene in Somalia in 1992. No peace agreements were previously
negotiated among the parties and no government was in power in Somalia. The
Security Council, acting under Chapter VII of the Charter, adopted resolution 794
(3 December 1992) to establish a secure environment for humanitarian assistance to
the civilian population. The mission in Somalia cannot be regarded as a successful
example, but it shows that the Security Council, under Chapter VII of the Charter,
can establish international missions to promote human rights in a specific country
without host-state consent, if the missions are considered appropriate for the
maintenance of international peace and security.

Missions under Chapter V11 are based on the acceptance by UN member states
of the UN Charter mandate. They are used as a possible alternative to the consent

%2 See Security Council resolution 435 (1978), UN Doc. S/IRES/435 (1978).

3 See chapter 19 by K. Turner in the present volume.

34 See R. S. Lee, ‘United Nations Peacekeeping: Development and Prospects’, Cornell
International Law Journal vol. 28 (1995), 619.

% Report of the Secretary-General, An Agenda for Peace: Preventive Diplomacy,
Peacemaking and Peace-keeping, UN Doc. A/47/277 S/24111 (1992). The report of the
secretary-general is not a legal document, but it provides the political and institutional
background for further developments.

% 1bid., at 52.

7 Ibid., at chapter VI.
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mentioned before. In some cases (Kosovo and East Timor), both Chapter V11® and
consent® have been used. It might be considered redundant from the legal point of
view using both legal bases. Actually, both legal bases may appear as contradictory,
due to the fact that Chapter V11 implies enforcement measures without the consent of
the concerned state(s). However, owing to the complex and turbulent nature of post-
conflict situations, they might provide international strength and alternative options
to establish international missions in very fluid and unstable conditions.

UN General Assembly and Commission on Human Rights

The General Assembly has a wide competence, including in the areas of security and
human rights.** Compared with the Security Council, the General Assembly cannot
adopt mandatory decisions regarding UN member states, except in budgetary matters.
Nevertheless, being the most representative body of the international community, it
provides a high level of both legitimacy and authority to its decisions.

Recommendations adopted by the General Assembly may have several effects.
They may be considered as ‘soft law’, which expresses the will of states in some
specific areas, and therefore they may become relevant for the development of new
customary law. They also can lead to future ‘hard-law’ documents in the form of
treaty law. In general terms, the legislative power of the General Assembly can
extend to any area covered by the UN Charter, and therefore to the field of human
rights as well.

The Economic and Social Council (ECOSOC), under Article 68 of the UN
Charter, has the power to ‘set up Commissions in the economic and social field
and for the promotion of human rights’. One of these organs is the Commission on
Human Rights (CHR). CHR is the main intergovernmental body addressing human
rights issues within the UN. It has the power to discuss issues related to human
rights and also to nominate special rapporteurs and independent experts to deal with
country situations and thematic mandates. In both cases, experts elected by CHR can
be involved in human rights missions to investigate human rights violations. As a
consequence of the information collected by experts, it may be the case that the CHR
adopts resolutions concerning the establishment of field missions. This happened
in the case of East Timor, where the CHR requested several special rapporteurs ‘to
carry out missions to East Timor and report on their findings to the Commission at its
fifty-sixth session and, on an interim basis, to the General Assembly at its fifty-fourth
session’.*t Similar action was taken in the case of Rwanda, when a special rapporteur

% See Security Council resolution 1244 (1999), UN Doc. S/RES/1244 (1999) (Kosovo)
and Security Council resolution 1272 (1999), UN Doc. S/IRES/1272 (1999) (East Timor).

3 See Security Council resolution 1236 (1999), UN Doc. S/RES/1236 (1999) (East
Timor) and Letter Dated 99/06/07 from the Permanent Representative of Germany to the
United Nations Addressed to the President of the Security Council UN Doc. S/1999/649
(1999) (Kosovo).

4 See Articles 10 and 11, UN Charter.

4 UN Commission on Human Rights, Situation of human rights in East Timor, resolution
1999/S-4/1, UN Doc. E/CN.4/1999/167/Add.1,E/1999/23/Add.1 (1999), at 7.
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was created by CHR and OHCHR was requested to provide a team ‘of human rights
field officers acting in close cooperation with UNAMIR and other United Nations
agencies and programmes operating in Rwanda’.*> Some missions are established
under the auspices of CHR but are carried out by other institutions, such as the case
of OHCHR missions in Cambodia,”* and in Democratic Republic of Congo.* In
some cases, CHR acted after recommendations adopted by the General Assembly,
as in the case of Sudan.*

The legal justification of these missions in based on the mandate of CHR as a
subsidiary body of ECOSOC. CHR has the mandate to promote international human
rights as enshrined in the UN Charter. To this end, CHR can adopt decisions and
resolutions that call upon states to take action for the promotion of international
human rights. Country missions and special rapporteurs are among the most useful
tools that can be deployed by CHR to implement human rights in specific countries.
Their legal justification is based on the powers derived from the UN Charter and
from the mandate of the body as a subsidiary organ of ECOSOC, which is one of the
main UN organs dealing with the protection and promotion of human rights.

The Legal Framework

While the first part of the present chapter considered the constitutional, more generally
legal, basis for the establishment of human rights field missions, this part considers
the legal framework that shapes their operation. Parallels between the legal basis and
the legal framework are self evident. In a nutshell, human rights field missions are
governed by the primary law of the Charter, the constitutional law of the organisation
(for instance the Universal Declaration on Human Rights), basic rules of customary
international law, and the secondary law of the mandate, along with the internal
rules of the organisation.* In addition, the role of the domestic law of the country in
which the mission is placed must be considered. However, rather than detailing the
components that make up the international and national legal framework governing
a human rights field presence, this part takes the issue further by placing them within
a particular type of situation in which a human rights field officer is often present
— the post-conflict situation. The discussion will enable the reader to consider the
complexities of the law in a practical environment, and should illustrate how the

4 UN Commission on Human Rights, The situation of human rights in Rwanda,
resolution S-3/1, Report of the Commission on Human Rights on its Third Special Session,
UN Doc. E/CN.4/S-3/4 (1994), at 23.

4 UN Doc. E/CN.4/1993/6, 1993. For an analysis of its actions see CHR, Report of
the Secretary-General, Role and Achievements of the Office of the United Nations High
Commissioner for Human Rights in Assisting the Government and People of Cambodia in the
Promotion and Protection of Human Rights, UN Doc. E/CN.4/2005/111 (2004).

4 OHCHR opened an office in 1996, after the adoption of CHR resolution 1995/69.

4 General Assembly resolution 51/112 (1997), Situation of Human Rights in the Sudan,
UN Doc. A/RES/51/112 (1997).

4 On internal rules see generally Amerasinghe, Principles, pp. 323-327.
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basic legal principles may generally be the same whatever the type of operation or
situation, although the practical application of these frameworks may differ.

A human rights field presence in a post-conflict situation, normally as part of
a peacekeeping or peace support operation, will find itself in a difficult situation.
Concern for law may seem to the field officer to simply consist of the promotion
of the protection of human rights in a most basic way. The wider issue of the legal
framework governing their activities is not of immediate concern. However, by
promoting and protecting human rights, the field officer is already creating a legal
framework for the immediate environment, collectively the country, and arguably
for himself or herself as well. Human rights are framed as laws, internationally, and,
often in post-conflict situations, nationally as well. Moreover, they are not standalone
provisions but are part of a whole raft of international, domestic and possibly regional
laws. In order to decipher which laws are applicable and to whom they apply, we
must trace the development of the rule of law in a post-conflict situation.

Post-Conflict Context

The development of the rule of law is put in sharp relief in the case of a country
or society that has emerged from a civil war that was in many instances externally
fuelled. Normally, after exhaustion has set in or the military situation dramatically
changes, a peace agreement results in a cessation of hostilities and a promise for a
more peaceful future. Assuming that the agreement sticks, there has been a move
from the conflict stage to a post-conflict or post-settlement situation.*”

In these circumstances, although the term is often used in a pejorative way,
‘state-building” involves crucial issues of law. State-building can conjure up a vision
of neo-colonial liberal internationalist intervention,*® and there can be no avoiding
the fact that it is quite usual to have a high level of outside involvement because the
country is so desperate and destroyed that a future can only be achieved with such
help. It is a crucial issue of our times, although one beyond the remit of the present
chapter, as to whether state-building with the help of international organisations
produces a more peaceful and just society than one engineered by outside states,*
although the norm, even today is for mixed intervention — by organisations and other
non-state actors (mainly NGOs) and states.

There are a myriad of legal issues involved in the post-conflict stage — issues of
international, constitutional, criminal and property law to name but a few. However,
if we focus on the field officer’s main concern, that of human rights, a number of

4 N. D. White, ‘“Towards a Strategy for Human Rights Protection in Post-conflict
Situations’, in N. D. White and D. Klaasen (eds), The UN, Human Rights and Post-conflict
Situations (Manchester: Manchester University Press, 2005), p. 466.

4 See generally T. Evans, ‘Human Rights and the Empire of Civil Society’, in The UN,
Human Rights and Post-conflict Situations, p. 177.

49 See generally R. Wilde, ‘From Danzig to East Timor and Beyond: The Role of
International Territorial Administration’, American Journal of International Law vol. 95
(2001), 583.



58 The Human Rights Field Operation

crucial issues can be mentioned that will form the framework of the organisation’s
and its agents’ activities, including the human rights content of the peace agreement,
the human rights obligations of the parties as well as the organisation, and the human
rights to be guaranteed in the immediate period and then in the medium and longer
terms.

Although there have been many forms and instances of post-conflict rebuilding,
the answers to these questions have not necessarily been clarified by practice.
Tensions abound in human rights promotion and protection in post-conflict situations
— between human rights and the achievement of an immediate peace, between
building for the future and accounting for the past, between different generations
of human rights, and ultimately between law and politics. This analysis will focus
on the human rights choices as providing a focus to the legal framework within
which human rights officers operate, before going on to detail the obligations on the
different actors including the UN and its officers.

The Peace Agreement

The peace agreement generally establishes a political process though it might make
a general reference to human rights.®® Its primary purpose is to stop the conflict
and put in place a peace process that might lead, for example, to the establishment
of an interim government or an international administration. Following from the
discussion contained in the first part of the present chapter, the legal basis of the
post-conflict process as well as the international presence is the consent of the
country represented by the former warring faction leaders who sign internationally
brokered peace accords. Exceptionally, the sovereignty of the state is bypassed,
or consent is supplemented, perhaps overridden, by the Security Council using
Chapter VII of the UN Charter, presumably Article 41,5 which has been used as
something of an open cheque to introduce a number of non-forcible measures,
amongst them international criminal tribunals and territorial administrations. In
Kosovo after the North Atlantic Treaty Organization (NATO) military intervention
of 1999, the Security Council established a post-conflict administration by a Security
Council resolution adopted under Chapter VI1I.5 The resolution obliges the UN
Administration (UNMIK) to protect and promote human rights. This is detailed by
an early example of UNMIK governance in the form of a regulation that stated
that the UDHR, European Convention on Human Rights (ECHR), International
Covenant on Civil and Political Rights (ICCPR), Convention on the Elimination
of Racial Discrimination (CERD), Convention on the Elimination of All forms of
Discrimination against Women (CEDAW), Convention on the Rights of the Child

% See generally C. Bell, Peace Agreements and Human Rights (Oxford: Oxford
University Press, 2000).

% M. J. Matheson, ‘United Nations Governance of Postconflict Societies’, American
Journal of International Law vol. 95 (2001), 83.

52 Security Council resolution 1244 (1999), UN Doc. S/RES/1244 (1999).
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(CRC), and European Conventions on Minorities apply to Kosovo.*® Tellingly, the
regulation does not mention the International Covenant on Economic, Social and
Cultural Rights (ICESCR).%

Security Council-imposed administrations are the exception to the normal peace
accords agreed to by the factions within a war-torn country. But even in the normal
situation the legal basis of the post-conflict rebuilding process is tenuous. The precise
legal status of peace accords is unclear, indeed it could be argued that the accords
are of a political nature only, given that in international treaty law at least only state
signatories or other international legal persons such as the UN that sign the agreement
are bound.® The primary stakeholders, the factions, are non-state actors whose legal
status is unclear. It is unlikely that they have any recognised status in domestic law
since they may well be responsible within the peace process for starting a new legal
system (albeit one that by choice is largely based on the system that existed before the
accords). In international law the status of such non-state actors is unclear, and hence
there is uncertainty over whether the peace accords can produce any legal obligations.
Although traditionally belligerents or insurgents can conclude valid agreements, such
actors are much more narrowly defined than would appear from everyday usage of the
terms.5” The more relevant view is expressed by Christine Bell:

Negotiated peace agreements are often of dubious legal status. While reading as legal
documents, and using the language of obligation captured in treaty-like language and
conventions, the mix of state and non-state actors — many of whom cannot be argued to
be subjects of international law — who typically sign peace agreements mean that their
international and domestic legal status is questionable.®

% See UNMIK/REG/2001/9, 15 May 2001. See European Convention on Human
Rights, Convention for the Protection of Human Rights and Fundamental Freedoms, 213
UNTS 222 (entered into force Sept. 3, 1953); International Covenant on Civil and Political
Rights, adopted 19 Dec. 1966, G.A. res. 2200 (XXI), UN GAOR, 21st Sess., Supp. No. 16,
UN Doc. A/6316 (1966), 999 UNTS 171 (entered into force 23 Mar. 1976); International
Convention on the Elimination of All Forms of Racial Discrimination, adopted 21 Dec. 1965,
660 UNTS 195 (entered into force 4 Jan. 1969); Convention on the Elimination of All Forms
of Discrimination against Women, G.A. res. 34/180, 34 UN GAOR Supp. (No. 46) at 193,
UN Doc. A/34/46, (entered into force Sept. 3, 1981); Convention on the Rights of the Child,
adopted 20 Nov. 1989, G.A. res. 44/25, UN GAOR, 44th Sess., Supp. No. 49, UN Doc.
AJ44/49 (1989) (entered into force 2 Sept. 1990).

% International Covenant on Economic, Social and Cultural Rights, adopted 19 Dec.
1966, G.A. res. 2200 (XXI), UN GAOR, 21st Sess., Supp. No. 16, UN Doc. A/6316 (1966),
993 UNTS 3 (entered into force 3 Jan. 1976).

% A. Aust, Modern Treaty Law and Practice (Cambridge: Cambridge University Press,
2000), p. 47.

% 1. Brownlie, Principles of Public International Law, 6th edn (Oxford: Oxford
University Press, 2003), p. 63.

5 H. Lauterpacht, Oppenheim’s International Law, 6th edn (London: Longman, 1940),
pp. 197-202.

%8 C. Bell, ‘Peace Agreements and Human Rights: Implications for the UN’, in The UN,
Human Rights and Post-conflict Situations, p. 243.
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At best it could be argued that the factions have limited international legal personality
if they are treated as such by the international community.>® On this basis there
may be at best an assumption that if such factions are parties to an internationally
negotiated treaty such as the Paris Peace Accords of 1991 governing the peace
process in Cambodia,®® then they are subject to the obligations contained therein.
Whether this argument applies to a peace accord such as the Good Friday Agreement
of 10 April 1998, which was signed by the political parties in Northern Ireland and
the British and Irish governments, is debatable.®

As well as setting in place a peaceful political process, and despite their
tenuous legal status, peace accords do begin to establish the legal framework for
the rebuilding of the country. Human rights choices are crucial in building this
framework. According to Christine Bell:

Thetypical peace blueprint involves a central deal on democratic access to power (including
minority rights where relevant), with a human rights framework including measures such
as bills of rights, constitutional courts, human rights commissions, reforms of policing and
criminal justice, and mechanisms to address past human rights violations.®?

However, there is considerable flexibility within these parameters, first of all with
political balances to be achieved between group and individual rights, and, secondly,
in the way the laws are framed, which gives a tremendous amount of leeway in how
human rights are protected.®

It is usually a part of any peace agreement, especially one brokered by the UN,
that the post-conflict state becomes a party to the main UN conventions — ICCPR,
ICESCR, CEDAW, CRC, CERD, Convention Against Torture® and relevant
regional treaties.®® For instance, in the case of Afghanistan after the United States

% Lauterpacht, Oppenheim’s International Law, p. 173. See further G. de Beco,
‘Compliance with International Humanitarian Law by Non-State Actors’, Journal of
International Law of Peace and Armed Conflict vol. 18 (2005), 190, who argues that while
international humanitarian law is binding on insurgent groups, international human rights law
is not. On the indirect regulation of non-state actors by international human rights law see H.
J. Steiner, ‘International Protection of Human Rights’, in M. Evans (ed.), International Law
(Oxford: Oxford University Press, 2003), pp. 776-777. For further discussion on humanitarian
law and non-state actors see L. Moir, The Law of Internal Armed Conflicts (Cambridge:
Cambridge University Press, 2002), pp. 52-58.

% Note by the Secretary-General on Cambodia, UN Doc. S/23179 (1991).

1 For background see Bell, Peace Agreements, pp. 54-65, 172-176.

82 1bid., p. 1.

& Bell, ‘Peace Agreements’, in The UN, Human Rights and Post-conflict Situations, pp.
246-249.

8 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, G.A. res. 39/46, [annex, 39 UN GAOR Supp. (No. 51) at 197, UN Doc. A/39/51
(1984)] (entered into force June 26, 1987).

% J. Cerone, ‘Reasonable Measures in Unreasonable Circumstances: A Legal
Responsibility Framework for Human Rights Violations in Post-Conflict Territories under
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(US) military intervention had removed the Taliban regime in 2001, the remaining
parties signed the Bonn Agreement on Provisional Arrangements in Afghanistan
Pending the Re-Establishment of Permanent Government Institutions in December
2001.% This made clear the interim authorities’ obligation to act in accordance with
the basic provisions contained in the human rights instruments to which Afghanistan
was a party (Afghanistan joined the ICCPR and ICESCR in 1983). The Agreement
also established a Judicial Commission to ‘rebuild the domestic justice system in
accordance with Islamic principles, international standards, the rule of law and
Afghan legal traditions’. It also established a Human Rights Commission to monitor
and investigate human rights abuses. An Afghan constitution was agreed in January
2004.5" Article 6 provides that ‘the state shall be obligated to create a prosperous
and progressive society based on social justice, preservation of dignity, protection
of human rights, realization of democracy, attainment of national unity as well
as equality between all peoples ...”; while Article 7 declares that ‘the state shall
observe the United Nations Charter, inter-state agreements, as well as international
treaties to which Afghanistan has joined, and the Universal Declaration on Human
Rights ...". Chapter 2 of the constitution includes a list of rights to be protected
which covers civil/political and economic/social/cultural rights, while Article 58
establishes a Human Rights Commission to monitor and protect. Elections were
held in Afghanistan on 9 October 2004, ten months after the constitution had been
agreed by the parties.

The Transitional Period

The immediate period after the formal ending of hostilities is normally turbulent,
with a lower level of violence than during the conflict, but certainly not a time of
peace.® In this period, a human rights field officer will again be concerned with
issues of priorities and therefore choice. While in the peace agreement phase,
choices about human rights were made on the basis of politics, in the immediate
post-accords period, choices are dictated by issues of immediacy and priority. What
human rights should be guaranteed in this period, given the practical impossibility
of guaranteeing all?

Although it is extremely unlikely that the interim authorities in a post-conflict
state would wish to declare a state of emergency (for reasons of credibility), it can
be argued that the legal framework of a state of emergency can provide guidance by
way of analogy to the precarious situation often found in the immediate post-accord

UN Administration’, in The UN, Human Rights and Post-conflict Situations, p. 42.

% http://www.afghangovernment.com/AfghanAgreementBonn.htm.

5 http://www.afghangovernment.com/2004constitution.htm.
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phase.®® The state of emergency provision in the ICCPR provides information on
non-derogable rights. These are arguably the rights that must be guaranteed above
all others when in a state of emergency ‘which threatens the life of the nation’ or
its equivalent. The non-derogable rights are: the right to life; freedom from torture
or other cruel treatment; freedom from slavery and servitude; the right not to be
imprisoned because of an inability to perform a contractual obligation; freedom from
retrospective criminal laws; the right to recognition before the law; and the right to
freedom of thought, conscience or religion.” Furthermore, any measures derogating
from other human rights must not involve “discrimination solely on the ground of
race, colour, sex, language, religion or social origin’.™

Of course the situation in a state of emergency may well differ in some ways from
the immediate post-conflict situation. The country declaring a state of emergency may
well have a developed infrastructure providing the population with the necessities
of life — food, water and shelter. In contrast, a post-conflict state will invariably
not be able to do this and so it is contended that the basic framework of rights to
be protected in the immediate stage flow from the basic right to life in the ICCPR,
and include basic economic rights found in the ICESCR - the rights to food water
and shelter as found in Article 11 of that treaty. Furthermore, the proper protection
of the right to life in the immediate post-conflict period will involve the merging of
human rights with security issues. This necessitates the quick establishment, with
international assistance, of an effective police and criminal justice system that is
human rights compliant, to ensure the security of the population from continuing
violence.”

The recognition of a limited human rights framework being applicable to
the society and actors (including human rights field officers) in the immediate post-
conflict period does not undermine the universality of human rights. It is not being
argued here that other human rights are inapplicable, but that immediate protection
should be given to a fully developed right to life. State or UN action should not
violate other human rights (and indeed they must ensure that the country’s existing
laws and institutions are human rights compliant), but positive measures to protect
other rights may have to occur after the core is secured by the establishment of

% See M. Kelly, “The UN, Security and Human Rights: Achieving a Winning Balance’,
in The UN, Human Rights and Post-conflict Situations, p. 118. See generally, J. Oraa, Human
Rights in States of Emergency (Oxford: Clarendon, 1999). See also on the applicability of
international humanitarian law in post-conflict situations C. Campbell, ‘Peace and the Laws
of War: The Role of International Humanitarian Law in the Post-conflict Environment’,
International Review of the Red Cross vol. 839 (2000), 627.

0 Article 4(2) International Covenant on Civil and Political Rights.

™ Article 4(1) International Covenant on Civil and Political Rights.

2 Such a system may well have to investigate past atrocities in order to secure a society
fully based on the rule. The issue of accountability for past atrocities is beyond the remit
of the present chapter. See generally R. Cryer, ‘Post-Conflict Accountability: A Matter of
Judgement, Practice or Principle’, in The UN, Human Rights and Post-conflict Situations,
p. 267.
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effective police and judicial services, and the basic provision of food, security and
shelter. This reflects the practical realities of preserving life and security in order to
achieve an acceptable level of peace and order before a better life can be achieved.

Elections and Democracy

A transition from the emergency-like situation to a more stable society where full
human rights protection is achieved under the rule of law may well take many years.
Although the UN and other international actors have put great weight on elections
as marking a move from post-conflict to peace, they are unlikely to achieve this,
especially if they simply consolidate the former warring factions in power. This is
most likely when the period before elections is relatively short, given that a longer
period may well facilitate the establishment of more ‘civilian’ political parties.
However, the longer the wait for elections the greater the danger of the interim
authorities (backed by outside actors) losing legitimacy with the population. Issues of
legitimacy also surround the question of when a new constitution should be adopted
— before or after elections. Differing views are to be found on this as reflected in
the difference between the Afghan situation, in which the constitution was adopted
before elections were held, and the case of Iraq after the US and United Kingdom
(UK) invasion of 2003, when elections were held in January 2005 and a constitution
was still being debated in August 2005.

Interms of human rights choices, the elections period could be said to be favouring
civil and political rights — the right to vote and to participate in the political life of
the country as reflected in Article 25 of the ICCPR. However, as with the necessity
of protecting the right to life,” it can be argued that it is necessary to protect and
uphold another fundamental right found in both Covenants (Article 1) — the right
to self-determination, in both its political and economic aspects. Economically this
means that, at a minimum, the interim authorities and then the elected government
must have control over the country’s natural resources.” In its political aspect, David
Harris has identified both an external and an internal dimension. Externally there
is ‘a rule of international law by which the political future of a colonial or similar
non-independent territory should be determined in accordance with the wishes
of its inhabitants, within the limits of the principle of uti possidetis’. The internal
dimension ‘may require governments generally to have a democratic base, and that
minorities be allowed political autonomy’.” Clearly though, elections should not be

8 The fundamental importance of the protection of the person to the establishment of
a society is made clear in Hart’s seminal exposition of the establishment of law and a legal
system — H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961), pp. 89, 189—
195.

™ See A. Orakhelashvili, “The Post-War Settlement in Irag: The UN Security Council
Resolution 1483 (2003) and General International Law’, Journal of Conflict and Security Law
vol. 8 (2003), 307.

s D.J. Harris, Cases and Materials on International Law, 6th edn (London: Sweet and
Maxwell, 2004), p. 112.
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predicated on producing a particular type of government, rather they should produce
a system of government based on respect for the rule of law and human rights (civil
and political and economic, social and cultural). This recognises democracy not as
part of an imported liberal ideology but as ‘the political framework in which human
rights can best be safeguarded’.”

Development and Economic, Social and Cultural Rights

After elections, if stability is achieved, development issues come more to the fore.
In terms of the developing legal framework, the attainment of economic, social
and cultural rights, beyond those necessary to secure the right to life, is more of a
medium and long-term goal in post-conflict situations. In essence, this represents a
practical application of the qualified and progressive obligation contained in Article
2 of the ICESCR:

Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to
the maximum of its available resources, with a view to achieving progressively the full
realisation of the rights recognised in the present Covenant by all appropriate means...

A post-conflict state can attract high levels of economic and technical assistance
from states and organisations such as the European Union in Bosnia and Kosovo.
UN assistance moves from DPKO, the World Food Programme, the United Nations
Children’s Fund, the United Nations Office for the Coordination of Humanitarian
Affairs, and the Office of the United Nations High Commissioner for Refugees in
the post-conflict and elections phases, to UNDP and the International Bank for
Reconstruction and Development (IBRD) in the development phase. OHCHR officers
should be present throughout all stages of UN assistance to ensure that the various
types of human rights are being implemented with an understanding that the protection
of human rights is incremental not segmental. It will be argued that all international
organisations’ activities are required to be human rights compliant by international
institutional law, but also often by their own guidelines and codes of practice.”

Human Rights Obligations

Although the priorities of both the government and international actors may change
over the different periods after the peace accords have been signed, this is not to
say that the human rights obligations on these actors vary. Difficult choices can
be justified but only against the background of recognising the applicability of all

® B. Boutros-Ghali, ‘Human Rights: The Common Language of Humanity’, World
Conference on Human Rights: The Vienna Declaration and Programme of Action (New York:
United Nations, 1993), p. 17.

T On the International Monetary Fund and the IBRD see N. D. White, The UN System:
Toward International Justice (Boulder: Lynne Rienner, 2002), pp. 268-285.
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human rights. In terms of the ongoing obligation to protect and promote human
rights in the post-conflict situation, the government (provisional then elected) is
under a duty like any other state party to the main treaties and under customary law.
Furthermore, the government must take reasonable and effective steps to respond to
human rights violations by the remnants of any armed group.™

In addition to monitoring government compliance with its obligations, human
rights field officers must also be careful to monitor the activities of other states present
with the consent of the government or acting under an international mandate. The
obligations of the international covenants and any relevant regional human rights
treaties will be applicable to those third states, if that state is exercising ‘effective
control’ of an area in the post-conflict state.”

As regards the obligations on the UN and other international organisations, their
agents and officers, there is of course the formal problem that, unlike states (both
the post-conflict state and third states), organisations are not party to the human
rights treaties. There are several strong arguments to the effect that organisations
are bound by human rights laws despite the lack of signature on the major treaties.
This signifies that the obligation as regards human rights is not simply to promote
their protection within countries,® but that the UN and its agents are themselves
subject to the same legal framework they are promoting. This rule of law approach
is especially applicable if the UN is acting in a governmental way within a country or
territory as with Kosovo and East Timor in 1999, or is otherwise in effective control,
by analogy with the law applicable to states acting extra-territorially.

As arecognised international legal person,® the UN is the beneficiary of rights
but is also subject to duties on the international plane, primarily the fundamental
principles of public international law including human rights law.?2 In addition, the
framework of human rights treaties sponsored by the UN and deriving from the

8 Cerone, ‘Reasonable Measures in Unreasonable Circumstances’. On the issue of
human rights being applicable to non-state actors see generally P. Alston (ed.), Non-State
Actors and Human Rights (Oxford: Oxford University Press, 2005).

™ For ECHR see Loizidou v Turkey, Preliminary Objections (ECHR Series A 310),
[1995]. See however, Bankovic v Belgium, Decision of 12 December 2001 (ECHR 2001-X11
333), at 9. See the English case of R (Al-Skeini and others) v Secretary of State for Defence,
14 December 2004. For ICCPR and ICESCR see Legal Consequences of the Construction of
a Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July 2004 [2004], ICJ
Reports 2004, 184, at 43, paras. 111-112.

8 Article 55(c) UN Charter.

8 Reparation for Injuries Suffered in the Service of the United Nations, Advisory
Opinion of 11 April 1949, [1949] ICJ Reports 1949, at 174.

8 P, Sands and P. Klein, Bowett’s Law of International Institutions, 5th edn (London:
Sweet and Maxwell, 2001), pp. 458-459. Also, by creating an international organisation,
states cannot avoid their own human rights or other international legal responsibilities — see
Matthews v UK, Judgment of 18 February 1999 [1999] (ECHR 1999-I 251), at 32.
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Assembly’s UDHR in 1948 must form part of the constitutional law of the UN and
be binding on it in that sense, as well as the members of the UN.%

Of course in many cases where there is a human rights presence in a country,
whether post-conflict or not, the UN is not in effective control. Post-conflict territorial
administrations are very much the exception. At lower levels of UN involvement
the obligation on officers to act in a human rights compliant way remains, but
the responsibility to protect the human rights of citizens falls primarily on the
government. In the case of peacekeepers falling within a peace support operation,
there may be a responsibility to protect people within their mandate, although this
still remains unclear after its tentative introduction in the Brahimi report.®

Conclusion

Having considered the legal source of human rights field operations, then examined,
using the post-conflict situation in which the UN increasingly finds itself, the legal
framework that is applicable to the government and to the UN and its agents, it is
necessary to conclude by considering briefly the issue of accountability for human
rights abuses. To increase the level of effective application of the legal framework it
is necessary to develop effective mechanisms of accountability — legal, political and
administrative.®®

The full development of this topic remains for a separate study; it is only intended
here to mention some of the legal mechanisms of accountability within the context of
post-conflict situations. In such situations there is a need to develop proper systems
of accountability for both states and international organisations. In the case of abuse
of prisoners in Iraq by certain prison guards from the US and the UK, accountability
was through national military disciplinary systems.® In the case of sexual abuse of
civilians by certain UN peacekeepers in the Democratic Republic of the Congo, a
less legal method of accountability occurred through the investigation of the abuses
by the UN.#” Both of these methods of accountability leave a great deal to be desired.
There is also the possibility of investigation and prosecution of such offences in
the future by the International Criminal Court, although this is again unlikely. The
role of the national courts of the host state remains to be developed, though these
courts are stymied to a large extent by a combination of the provisions of the status

8 White, UN System, pp. 14-17.

8 Report of the Panel on United Nations Operations, UN Doc. A/55/305-S/2000/809
(2000), at 49-50. See S. Wills, “Military Interventions on Behalf of Vulnerable Populations’,
Journal of Conflict and Security Law vol. 9 (2004), 387.

8  See generally White, The Law of International Organisations, chapter 7.

8 US authorities took action against nine military personnel from Abu Ghraib prison
for abuse committed in October and November 2003. In February 2005, a British military
tribunal convicted three British soldiers for abuse of Iraqgi civilians in May 2003.

87 See Office of Internal Oversight Services, Report on Investigation into Allegations of
Sexual Exploitation/abuse in MONUC, UN Doc. A/59/661 (2005).
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of forces agreement, which normally obliges the host state to leave such matters to
the sending state,®® and the general privileges and immunities of the UN.® However,
the immunity of the UN’s agents from prosecution is only meant to be a functional
one,* and furthermore does not excuse the responsibility and liability of the UN for
human rights abuses.®

8 See Model Status-of-Forces Agreement for Peacekeeping Operations, UN Doc.
A/45/594 (1990), at 3, 15, 24-28, 40-49.

8 UN Convention on Privileges and Immunities, 1 UNTS 15, 13 February 1946.

% Article 105 UN Charter. See generally A. Reinisch, International Organizations
before National Courts (Cambridge: Cambridge University Press, 2000).

9 See International Court of Justice Opinion in Difference Relating to Immunity from
Legal Process of a Special Rapporteur of the Commission on Human Rights, ICJ Rep. 1999,
62 at 88-89.
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Chapter 4

Towards an Ethical Base for the Work of
Human Rights Field Operations

George Ulrich

The question concerning an ethical base for human rights field operations can be
taken in two senses: what is the ethical justification for setting up human rights
operations in the first place, and, more concretely, what are the ethical issues,
problems, and challenges arising in conjunction with organising and working for a
human rights operation?

The answer to the former question turns on a widespread sense of obligation on
the part of the international community to protect human rights everywhere and,
when violations escalate beyond a certain threshold, to intervene in order to stop
violence against civilian populations and assist in rebuilding social structures and
human rights protection mechanisms that may have atrophied or been destroyed.*
This to a certain extent entails a readiness to bypass principles of state sovereignty
in the name of a greater moral cause,? which in turn reflects a perception of global
interrelatedness — of humanity inhabiting a finite sphere with limited resources
and many shared vulnerabilities — that despite entrenched divisions is becoming
increasingly predominant in our everyday lives. The justification of the international
community intervening across national or communal boundaries further links with
a growing acknowledgement of moral relations across great distances in time and
space. As demonstrated by the German moral philosopher Hans Jonas in the 1970s
and 1980s, ® such a notion was alien to classical moral philosophy but has taken on
crucial significance in a contemporary setting in view of developments in technology
and communication. Conceptually, Jonas seeks to elucidate the new ethical challenges
confronting humanity by according primacy to a principle of responsibility which, in
contrast to principles such as recognition, virtue or care, extends beyond immediate

1 This sense of ethical obligation has a legal foundation in preamble and Article 1,
Charter of the United Nations, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, entered into force Oct.
24,1945,

2 Asis described in chapter 5 by D. Moeckli and M. Nowak in the present volume, most
international human rights field operations are established with the consent of the host states,
yet it must be recognised that this is often obtained under some degree of duress.

3 See H. Jonas, The Imperative of Responsibility: In Search of an Ethics for the
Technological Age, H. Jonas and D. Herr (trans.) (Chicago: University of Chicago Press,
1984).
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inter-subjective encounters and relations within one’s immediate community. In this
sense, one might suggest that the underlying ethical rationale of international human
rights field missions is to face up to the responsibilities of an interrelated global
society characterised by deep disparities of power and wealth and intermittently
confronted with eruptions of massive violations of human rights. Human rights field
operations at best realise this ethical calling in a partial manner.

It is not the present author’s intention to examine this theme further in the present
context, except in so far as a perception of global responsibility also serves as a moral
impetus for individual human rights workers to devote their professional lives to this
vocation. The focus of this chapter is on the ethical complications and challenges linked
with working as a human rights professional in post-conflict (or analogous) situations.

To work as a human rights professional naturally implies an ethical commitment,
however this is conceptualised. It is a line of work that is chosen out of a dedication
to do good for one’s fellow human beings or to stand up for social justice. However,
as with other professions that are borne of a commitment to a good cause (such as
the medical profession, humanitarian work and development cooperation), the fact
of being so committed does not mean that all that one does in one’s professional
capacity, even with the best of intentions, is necessarily for the good.* Nor is the
profession as such exempt from ethical accountability. Quite the contrary; the
maxim guiding medical ethics that the tremendous capacity of medical professionals
to do good is matched by a corresponding capacity to do harm, and that therefore
this line of work is particularly ethically charged,® has some application to human
rights professionals as well. Not only does the emerging human rights profession
entail risks of directly or indirectly exposing individuals or groups to harm, also
the very fact of interacting with people in exceptionally vulnerable and exposed
circumstances requires a heightened level of sensitivity. This too defines a relation
that would in most circumstances be perceived to be ethically charged.

As human rights field work becomes consolidated as a profession, it is paramount
that the community of human rights professionals follows the lead of other analogous
professions® and seeks to establish minimum ethical standards as well as a system of
basic monitoring and accountability. Education and ethical awareness-raising in turn
become indispensable tools in fostering compliance with established norms and, in
so doing, in contributing to the formation of a shared sense of professional identity.
Promoting professional ethics is also a matter of fostering analytical skills, thus
enabling professionals to identify and negotiate the conflicting pulls in genuinely
complex situations.

4 See D. Rieff, A Bed for the Night (London: Vintage, 2002), by way of an example.

> See General Assembly of World Medical Association, Declaration of Geneva (1948),
adopted by the General Assembly of World Medical Association at Geneva, Switzerland,
September 1948 and World Medical Association, International Code of Medical Ethics, World
Medical Association Bulletin vol. 1, no. 3 (1949), 109, 111.

& Various points of reference from analogous professions are available at http://www.
humanrightsprofessionals.org/index.php?option=com_content&task=view&id=51&Itemid=
106.
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The underlying aim in focusing attention on professional ethics must always be to
empower practitioners and in so doing to raise the standards of professional conduct.
The work of the human rights field officer (HRFO) is in fact highly complicated, as
well as personally and ethically challenging, in ways that are not well described. While
working under sometimes extreme conditions, the prevailing tendency is that altogether
too much is left to the personal judgment and conscience of the individual practitioner,
who thus may experience recurrent doubts and disillusionment — in some ways the flip
side of the strong personal commitment and dedication that motivates HRFOs.”

Currently, the only international ethical standard that directly addresses
HRFOs is an internal ‘Code of Conduct’ of the Office of the United Nations High
Commissioner for Human Rights (OHCHR) adopted in 1999.28 An OHCHR Training
Manual on Human Rights Monitoring from 2001 devotes a full chapter to a review
of ethical complications and norms relevant to human rights field operations and
in this connection makes reference to a range of other United Nations documents
establishing standards of professional ethics, notably in the field of peacekeeping
and humanitarian assistance.® Such references include:

o the “‘Report on Standards of Conduct in the International Civil Service’ by the
International Civil Service Advisory Board (1954);%°

o the Convention on the Safety of United Nations and Associated Personnel
adopted by the UN General Assembly 1994;1

o the UN ‘Staff Rules Applicable to Service of a Limited Duration’ issued in
1994,

o the United Nations Civilian Police ‘Code of Conduct’ contained in the
Standard Administrative Procedures of 1992;%

o the ‘General Guidelines for Peace-keeping Operations’ issued by the UN
Department of Peacekeeping Operations (DPKO) in 1995;% and

e ‘Ten Rules: Code of Personal Conduct for Blue Helmets’ issued by DPKO in
1997.15

7 See ‘Survey of the Profession’ at http://www.humanrightsprofessionals.org/.

8 OHCHR, ‘Code of Conduct for OHCHR staff’, Directive No. 2 (1999).

9 OHCHR, ‘Norms Applicable to UN Human Rights Officers and Other Staff’, Training
Manual on Human Rights Monitoring (Geneva: OHCHR, 2001), pp. 449-464 .

0 Available at http://www.ficsa.org/document/WEB%20Field/standards.pdf.

11 Convention on the Safety of United Nations and Associated Personnel, G.A. res 49/59,
49 UN GAOR Supp. (No. 49), at 299, UN Doc. A/49/49 (1994).

2 United Nations, Staff Rules, Rules 301.1 to 312.6 Governing Appointments for
Service of a Limited Duration, UN Doc. ST/SGB/Staff Rules/3/Rev.5 (1994), (revising UN
Doc. ST/SGB/Staff Rules/3/Rev.4 (1987)).

8 United Nations Field Operations Division, ‘Notes for the Guidance of Military
Observers and Police Monitors’, Standard Administrative Procedures (1992).

4 DPKO, General Guidelines for Peace-keeping Operations (New York: United
Nations, 1995).

5 Available at http://www.un.org/Depts/dpko/training/tes_publications/books/peace
keeping_training/pocket_cards/ten_in.pdf.
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Numerous other relevant references and sources of possible inspiration could be
added, such as:

o the Disaster Management Ethics module of the United Nations Disaster
Management Training Programme;?®

o the WHO Ethical and Safety Recommendations for Interviewing Trafficked
Women of 2003;*

o the United Nations Children’s Fund “Ethical guidelines — Principles for ethical
reporting on children’;*® and, notably,

o the ‘Code of Conduct for The International Red Cross and Red Crescent
Movement and NGOs in Disaster Relief’ adopted by the International
Federation of Red Cross and Red Crescent Societies (1994).%°

However, given this proliferation of ethics standards designed for parallel disciplines
and covering situations of relevance to work in the field of human rights, it is clear
that more can be done to describe the characteristic ethical dilemmas and challenges
confronting HRFOs and to codify essential standards of conduct. Such a process
can be assumed to form an integral part of the general consolidation of professional
identity, which is an underlying theme of the present volume. In this regard, it is taken
for granted that inspiration will be drawn from all of the abovementioned ethical codes
and guidelines as well as from standards developed within other disciplines.?

What is particularly important in articulating authoritative ethical guidelines for
an emerging profession, and subsequently in adapting such guidelines to a given
concrete context, is that members of the profession are closely consulted and involved
in the process.? This not only helps to ensure the pertinence and applicability
of the established norms but also contributes to a shared sense of ownership and
professional pride, which is of paramount importance if ethical standards are to
have an impact in practice. If professional ethical standards are codified in a formal
manner as an official code of conduct, it is essential that this avoids the character of
being formulaic, paternalistic and dictated from the outside. This too is best attained
by ensuring a vibrant process of consultation and ongoing adaptation.

% United Nations Development Programme, Disaster Management Ethics, Disaster
Management Training Programme, 1st edn (United Nations, Department of Humanitarian
Affairs,1997), available at http://www.undmtp.org/english/ethics/ethics.pdf.

7 C. Zimmerman and C. Watts, WHO Ethical and Safety Recommendations for
Interviewing Trafficked Women (Geneva: World Health Organization, London School of
Hygiene and Tropical Medicine, Daphne Programme of the European Commission, 2003),
available at http://www.who.int/entity/gender/documents/en/final%20recommendations%20
23%?20oct.pdf.

8 See http://www.unicef.org/media/media_tools_guidelines.html.

© See http://www.ifrc.org/publicat/conduct/.

2 The two most important examples are the medical profession and humanitarian
assistance, but many other professions — e.g. the legal profession, journalism, and social work
— have also established codes of conduct that can be taken as inspiration for the ethics of
human rights field work.

2L See C. MacDonald, ‘Guidance for Writing a Code of Ethics’, at http://www.ethicsweb.
ca/codes/coe3.htm.
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The present chapter aims to contribute to such a process of internal articulation of
ethical standards for human rights field professionals by outlining three main areas of
consideration. The first section identifies key aspects of the work of HRFOs that are
ethically charged or in other ways can be assumed to have ethical implications; the
second section establishes a normative framework by proposing a general typology
of issues of ethical concern (of relevance, notably, to professional ethics); and the
third section seeks, in view of the previous two sections, to map specific ethical
challenges and norms related to the work of the human rights professional. It is taken
for granted that such a mapping is provisional and will need to be expanded and
improved through a process of extensive consultation with experienced HRFOs.

Characteristic Features of the Work of the Human Rights Field Officer

Most human rights field operations are set in conflict or post-conflict areas or in
societies of transition in which international organisations in various ways assist in
facilitating compliance with recognised standards of human rights and democracy.
Another characteristic area of employment for HRFOs is to contribute specialised
expertise within broader missions, such as, for example, delegations of national
or international organisations to third countries; not all of the observations in the
following pertain fully to this category of field officers.

The threshold for the international community to establish a human rights field
operation is generally high,?? and the work of field officers in such situations is
accordingly shaped by intense tensions and sensitivities. The context in which the
HRFOs operates is typically one of egregious violence and violation of human rights
on a massive scale, deep-seated patterns of discrimination, hatred and mistrust, and
numerous forms of societal distortion, armament of civilians — sometimes even
children, organised crime, paramilitary political organisation, etc.?® The immediate
purpose of the international mission is then to ensure some measure of stability
and prevent renewed or continued violence, but looking beyond the immediate
situation it is also to contribute to the rebuilding of basic societal structures
and protection mechanisms, to facilitate the return of people and restoration of
property, to re-establish communal relations and functioning democratic processes,
and to support, if at all possible, a process of individual and collective healing, as
can be facilitated both by judicial trials and by various truth and reconciliation
mechanisms. Or the challenge may consist in building new social structures and
relations from the ashes of what has been destroyed.? To work in such a context
means to intervene in situations of heightened sensitivities due to the persisting
risks of a re-escalation of violence, to the complexity of the relations involved

22 See chapter 5 by D. Moeckli and M. Nowak in the present volume.

2 See generally A. Henkin (ed.), Honoring Human Rights (The Hague: Kluwer Law
International, 2000) and S. Chesterman (ed.), Civilians in War (Boulder: Lynne Rienner,
2001).

2 1bid.
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and to the lingering effects of recent suffering and loss. This obviously places high
ethical demands on the HRFO.

Viewed in a geopolitical perspective, it is often the case that human rights field
operations take place in contexts of marginalisation or even estrangement from the
majority of regional and international integrative mechanisms in the economic,
cultural and political spheres.?® Indeed, such marginalisation may be found to be a
contributing factor to the conflict situation that gave rise to the mission in the first
place. It goes hand in hand with a lack of internal institutional controls and a general
situation of social distortion which sometimes, in fact, is reinforced by the efforts
of the international community suddenly to put surrogate structures into place.?
Populations living in such areas experience a characteristic mix of deep-seated
frustration with — and at the same time very high, perhaps exaggerated — expectations
of the international community.?” HRFOs and other internationals on the ground,
who in effect are charged with compensating for the general neglect of the conflict or
social transition area in question, often bear the brunt of such ambivalent sentiments.
The overall distortion of the social environment adds to the ethical complexity of the
work of the human rights professional in numerous ways.

Athird, related aspect of international field operations is a tendency to assign an
exceptional level of responsibility to individuals working on such missions. HRFOs
are thus often assigned responsibilities beyond their ordinary capacity or at a level
that they would only attain in their home environments through a gradual process
of advancements, subject to ongoing tests and controls. Some rise to this challenge,
others perform less well, but the general pattern at any rate produces imbalances and
strained relations between locals and internationals, which also add a dimension of
ethical complexity to the work of the HRFO.?

Thus, to recapitulate, characteristic features of the work of the human rights field
officer of relevance to the following considerations include:

e HFROs work in environments characterised by deep social divisions,
entrenched patterns of discrimination and mistrust, and for this reason
heightened volatility and vulnerability. This is particularly true of post-conflict
situations but also albeit to a lesser extent of many transitional societies.

% For example in Haiti, See I. Martin, ‘Paper versus Steel: The First Phase of the
International Civilian Mission in Haiti,” in Honoring Human Rights, pp. 73-117.

% As in Cambodia, Kosovo and elsewhere, see B. Adams, ‘UN Human Rights Work in
Cambodia: Efforts to Preserve the Jewel in the Peacekeeping Crown’; in Honoring Human
Rights, pp. 345-382; M. Brand, ‘Effective Human Rights Protection When the UN Becomes
the State’, in N. D. White and D. Klaasen (eds), The UN, Human Rights and Post-conflict
Situations (Manchester: Manchester University Press, 2005), pp. 347-375; and R. Wilde,
‘International Territorial Administration and Human Rights’, in The UN, Human Rights and
Post-conflict Situations, pp. 149-173.

21 See, for example, chapter 14 by P. Burgess in the present volume.

% |bid., also, the OHCHR Training Manual on Human Rights Monitoring makes a
related observation in noting that ‘UN personnel are sometimes viewed as leading a privileged
lifestyle in the field’, p. 450 (emphasis in the original).
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e The social and psychological context in which HRFOs operate is typically
marked by raw sensitivities due to recent experience of suffering and
traumatisation.

e The work of the HRFO often unfolds in areas that are marginalised from
internationally integrative mechanisms and in other regards neglected by the
international community. Such marginalisation produces relations of social
distortion and at the same time confronts HRFOs with escalated, perhaps
unrealistic expectations.

e International personnel working in conflict or post-conflict situations,
including HRFOs, are often assigned responsibilities beyond their ordinary
capacity or at a level that they would only attain in their home environments
through a gradual process of advancements, subject to ongoing institutional
controls.

Normative Framework: General Overview of Areas of Ethical Concern

The next step of the argument consists of examining the values and general moral
commitments guiding professional conduct. It will be found that this question can
also be framed in terms of an inquiry into how we conceptualise the realm of ethics
in a broad sense. What types of issues are perceived to be ethically significant,
and is there a shared perception of this not only among professionals themselves
(often representing many diverse cultural and religious backgrounds) but also with
the communities within which field operations are carried out? Experience shows
that it is often more fruitful, especially when working in a cross-cultural context,
to seek to develop a common conceptual language and typology of ethical issues
— in essence, what is ethics about? — than immediately to seek to articulate specific
binding norms.?

Anobvious point of departure would be to establish that human rights professionals
are fundamentally responsible for upholding standards of human rights in their own
personal and professional conduct. This, indeed, serves as the first principle of the
‘Code of Conduct’ issued by OHCHR in 1999% and is repeated in the opening
paragraphs of the OHCHR Training Manual on Human Rights Monitoring.®! The
present author would argue, however, that the normative framework enshrined
by human rights needs to be complemented by expressly ethical standards of
professional conduct, for whereas the commitment to human rights is beyond dispute

2 1t should be noted that the considerations presented in the following are to a large
extent based on the present author’s direct experience of working with ethical problems and
relations pertaining to the field of overseas medical research and to international development
cooperation.

% [Staff of the OHCHR shall:] ‘Promote the advancement and observance of all human
rights as defined by international instruments, and base all actions, statements, analysis and
work on these standards.” OHCHR, ‘Code of Conduct for OHCHR staff’, para. 1.

31 OHCHR, ‘Norms Applicable to UN Human Rights Officers and Other Staff’, in
Training Manual on Human Rights Monitoring, p. 450.
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for human rights professionals and indeed does have important applications with
respect to individual conduct,® it is nevertheless not sufficiently determinate to serve
the current purpose. A primary reason for this is that the horizontal implications of
human rights norms have not been well explored, in particular when it comes to
individual human relations and reciprocal obligations. There is thus a conceptual
gap between the level at which human rights norms are articulated and the actual
issues confronting professionals on the ground. This gap can no doubt be narrowed,
but to do so one would need to re-articulate the main issues in terms of the language
of ethics. A further consideration pointing in the same direction is that many of the
ethical issues arising in the context of professional conduct fail to reach the level of
a human rights concern, yet they nevertheless remain pertinent and demand candid
attention. To fail to accord such attention risks legitimating field professionals in
perceiving themselves to be beyond reproach in mundane interpersonal matters
because they work for a greater cause.

In view of the ethical experience of other comparable disciplines, most notably
the medical profession, the present author proposes that the pertinent standards of
professional conduct can, to a large extent, even if perhaps not exhaustively, be
articulated with reference to a limited number of basic normative considerations and
commitments.® It is specifically proposed that there are five main types of ethical
issues that confront HRFOs. These are:*

A. harm/protection issues (about what one does to others, how one’s actions
and decisions affect others, directly or indirectly, physically, materially or
psychologically, immediately or in the longer term, etc.);

B. communication issues (about how one relates to others; about respect for
dignity, recognition of competence, reciprocity);

% It is, for example, ethically objectionable as well as incompatible with human rights
if employees of international organisations contribute to creating a market for prostitution in
situations that are known to involve organised trafficking of women.

3 Various basic approaches have been advanced in this regard. Bernard Gert, among
others, has developed a rule-based approach to medical ethics, whereas Tom Beauchamp
and James Childress are associated with a principle-based approach. See, respectively, B.
Gert, Morality: A New Justification of the Moral Rules (Oxford: Oxford University Press,
1988); or B. Gert, C. M. Cluver and K. D. Clouser, Bioethics: A Return to Fundamentals
(Oxford: Oxford University Press, 1997); and T. L. Beauchamp and J. F. Childress, Principles
of Biomedical Ethics, 5th edn (Oxford: Oxford University Press, 2001). The present author’s
own approach as presented in the following, which is partially inspired by both schools of
thought, is described in further detail in G. Ulrich, Globally Speaking: Report on the Ethics
of Research in Developing Countries (report prepared for Danida, Copenhagen, 1998); and
G. Ulrich, ‘Optimum Ethical Standards,” in Acta Tropica vol. 78, supp. 1, pp 1-126 (Elsevier,
January 2001).

34 Elements of each of these issues are confronted in the various field operations reviewed
in Henkin, Honoring Human Rights.
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C. justice issues (about distribution of available scarce resources and goods,
about redressing wrongs);

D. collaboration issues (about fairness in the negotiation of vested interests);

E. issues of compliance with institutional objectives and standards.

The essential ethical commitments deriving from each of these main areas of
consideration will be briefly elaborated below and will subsequently serve
as parameters for mapping ethical issues of specific concern to human rights
professionals.

The commitment to protecting vulnerable subjects from exposure to harm is
widely recognised as the foremost principle of professional ethics.® In a narrow sense
it can be understood as an obligation to refrain from perpetrating or exposing others
to harm — what in technical terms is known as the principle of non-maleficence.® In
this case the human rights professional him- or herself, or by extension the institution
for which he or she works, is viewed as a potential cause of harm (be this physical,
mental or material harm; harm caused by acts of commission or acts of omission;
harm perpetrated direct by the professional unit or indirectly by others, etc.) and
the corresponding ethical obligation consists in not promulgating such harm.¥’
As articulated, the ethical norm is proportional to the agency of the professional
to whom it is addressed and therefore assumes the character of an absolute norm.
However, the commitment to protecting vulnerable subjects from exposure to harm
can also, in a wider sense, be interpreted as a matter of positively alleviating or
reducing the risk of harm perpetrated by others. Analytically speaking this would
fall under the general principle of doing good for others — beneficence — which in
comparison with non-maleficence is less clear and determinate. Here the objective
exceeds the agency of the professional to whom the norm is addressed (there is
always more good to be done than any single agent is capable of doing) and the
ethical obligation in question must therefore be viewed as relative to the capacities
of the actors involved. The optimal ethical outcome will similarly, in most cases,
only be an imperfect approximation of a greater objective (e.g. to end violence and
alleviate suffering on a mass scale) which no individual or single institution can be
responsible for bringing about.

A second important normative commitment has to do with treating one’s fellow
human beings with dignity and ensuring reciprocity and respect in interpersonal and
in many cases also intercultural relations. This concerns not what one does to and for

% Within the medical profession, the principle primum non nocerere is thus widely
perceived to date as far back as the Hippocratic Oath; it does not in fact appear explicitly in
this ancient text, yet it has throughout the ages served as a cornerstone of medical ethics.

% A main source of this and related key principles of contemporary medical ethics is
Beauchamp and Childress, Principles of Biomedical Ethics.

87 Noteworthy here is the ‘Do No Harm’ approached champion by Mary B. Anderson and
adopted by many humanitarian organisations. See M. B. Anderson, Do No Harm: Supporting
Local Capacities for Peace Through Aid (Cambridge: Local Capacities for Peace Project,
Collaborative for Development Action, 1996).
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others, but the quality of how one interacts. Taken in a broad sense, the ethical issues
in question can therefore be characterised as communication issues. They are not
given nearly as much attention in the literature on professional ethics as the issues
related to the protection of the exposed human being against harm,® yet they are of
fundamental importance to a cross-cultural understanding of what ethics is about.
Breaches of expectations of respectful communicative interaction, i.e. misrecognition
of dignity and discursive competence, may in fact be perceived to be more offensive
than inflictions of physical or material harm, and may in addition contribute to the
formation of a context in which serious human rights violations are liable to occur.*
As communicative interaction by its very nature unfolds in dispersed and unregulated
settings, it is not always easy to clearly articulate, much less monitor, the specific
operative norms, but their presence and gravity are continuously manifested by
explicit and implicit reactions of the protagonists involved.

A third normative commitment, which must be regarded as integrally related to
the work of the HRFO and in fact provides an underlying impetus for such work,
is to advance social justice (e.g. in the distribution of scarce resources and goods),
redress structural and systemic wrong and contribute to the greater social good.
Like the commitment to alleviating or providing protection against harm, this too
can be regarded as an application of the principle of beneficence, yet many ethical
theorists would rather refer the ethical commitment in question to a principle of
justice so as to accentuate the entitlement of victims of systemic wrong to some
form of remedy rather than merely treat this as a matter of optional benevolence.
Either way, the norm again exceeds the scope of individual agency and therefore
only permits imperfect approximations, yet nevertheless has decisive consequences
for individual action. It typically does not provide concrete guidance for action but
rather confronts the ethical agent with a persistent need to determine how to comport
oneself vis-a-vis injustice, not just in the abstract but in concrete manifestations
unfolding before one’s very eyes.

A fourth normative commitment consists of ensuring respectful and fair
interaction with peers and other parties working in the same area. This may be styled
the ethics of collaboration and has to do with negotiating vested interests associated
with professional activity (e.g. career interests). It would be misguided to regard
vested interests as such as inherently dubious. To the contrary, they provide a basic
stimulus for professionalism and can work in constructive synergy with broader
ethical and practical objectives. But it is, obviously, also possible that the interests
of collaborators who are differently positioned in a given institutional framework

% An interesting exception is found in the 1999 ‘Code of Ethics’ of the US National
Association of Social Workers. In comparison with other codes of professional ethics, this
document is unusually elaborate but at the same time concise and rich in content, in particular
on issues having to do with respect, competence, dignity and worth of the person. See http://
www.naswdc.org/pubs/code/code.asp.

% For an insightful discussion of the consequences of misrecognition, see R. Rorty,
‘Human Rights, Rationality, and Sentimentality’ in S. Shute and S. Hurley (eds), On Human
Rights: The Oxford Amnesty Lectures 1993 (New York: Basic Books, 1993).
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and working relationship may come into conflict with one another.’ There is then
an ethical responsibility for the parties involved, or for the underlying institution,
to ensure a balanced and fair resolution of the given conflict of interests, first of all
because this is intrinsically right but also because it contributes to positive working
relationships. Further to this, it becomes a matter of ethical concern if the pursuit of
private interests comes to skew or override other considerations of an ethical nature.
A case in point would be if scarce resources are being deployed in a less than optimal
fashion due to certain private interests, or if certain risks of harm to vulnerable
persons would be found to ensue from the pursuit of such interests. A common
feature of all such cases of abuse of office is that the private interests that are unduly
given priority are at the same time kept hidden. It is precisely for this reason that it
is essential within the framework of professional ethics to bring vested interests out
into the open and to define the manner of negotiating vested interests among peers
and within an institutional framework as a matter of fundamental ethical concern.

A fifth indispensable dimension of professional ethics has to do with respecting
the standards of professionalism of the discipline and/or institutions with which one
is associated. For medical professionals this means pledging an oath to scrupulously
practice one’s craft in accordance with established procedures and on the basis of the
most advanced knowledge of the profession, and for scientific researchers it means
an obligation to carry out one’s work in a manner consistent with scientific honesty
and integrity.** For human rights professionals, similarly, it will become necessary
to establish basic standards of professionalism (ethical and otherwise) which reflect
the self-image of the discipline as well as the primary objectives, policies and public
interests of the main international institutions and organisations undertaking human
rights field operations.

HRFO Ethical Issues: Mapping of Specific Issues in Need of Closer
Examination

Harm and Protection Issues

Given the sensitivity of the underlying context, it is particularly important to delimit
the ethical responsibility of the HRFO with regard to harm and protection in a realistic
fashion. This requires both conceptual and experience-based analysis. Whereas few
HRFOs are likely to find themselves in a situation of directly perpetrating physical
harm, they may in various ways expose individuals and groups to harm perpetrated
by others, and they may through their actions or inactions be a cause of anguish and

4 Examples from human rights field operations include East Timor, see chapter 14 by P.
Burgess in the present volume, and Afghanistan, see, International Policy Institute, A Case for
Change: A Review of Peace Operations (King’s College London, 2003).

4 Compare examples from these and other fields at http://www.ethicsweb.ca/
resources/.
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mental harm or, in some cases, of material loss or disadvantage.*? Issues of indirect
physical harm may arise, for example, in connection with the handling of sensitive
data obtained through testimonies or interviews and in connection with protecting
the identity of people who through their involvement with a human rights operation
may become exposed to ongoing threats of violence. Mental harm is a fundamental
concern in any interaction with recently traumatised people;* this confronts HRFOs
with a particularly high level of responsibility, which they may not in fact be well
equipped to handle, yet which are impossible to avoid given the general context.
Issues of contributing to material harm and reinforcing inequities typically come up
in connection with the ambiguous process of rebuilding damaged social structures,
forging new structures, restoring property to its previous owners, certifying new
property claims and realignments, etc.** The nature of rapid social dislocation and
transformation is such that there may be no measures that are uncontroversially
equitable, yet inaction is not an acceptable option either. This overall area of analysis
is as of yet remarkably undeveloped and will require explicit attention in any future
process of ethical standard setting for HRFOs.%

Dignity, Reciprocity and Respect

The imperative to treat recipients of assistance with dignity and respect and, when
appropriate or possible, to engage in relations of communicative reciprocity, is rather
more diffuse and indeterminate than the injunction against perpetrating harm, yet in
ethical terms it is no less important. Issues of dignity and respect are particularly
delicate in contexts of suffering and need. They are addressed in the International
Committee of the Red Cross (ICRC) ‘Code of Conduct’ as a key point of concern
arising from widespread apprehension about international humanitarian organisations
exploiting the imagery of suffering for purposes of campaigning, fundraising and
institutional profiling, or in order to provoke a public reaction to natural and human
disasters, which otherwise all too often tend to be treated with indifference and apathy.
Unfortunately, the conditions of the international media culture, or media driven
political culture, are such that the very imperative of generating an adequate and

4 Although this is most likely to occur through inaction, particularly when HRFOs
are obstructed by institutional or other impediments, note K. L. Cain, ‘The Rape of Dinah:
Human Rights, Civil War in Liberia, and Evil Triumphant’, Human Rights Quarterly vol. 21,
no. 2 (1999), 265-307; other scenarios could be envisaged.

4 The literature is voluminous, but most pertinent here is the UN Disaster Management
Training Programme’s Disaster Management Ethics, see pp. 23-34.

4 These issues are consistent throughout the various field operations discussed in
Henkin, Honoring Human Rights, see especially M. O’Flaherty, ‘International Human Rights
Operations in Bosnia and Herzegovina’, in Honoring Human Rights, pp. 234-240.

4 An application of the principle of non-maleficence appears in the OHCHR ‘Code of
Conduct for OHCHR Staff” in para. 11, but the principle is not particularly prominent in this
code. Surprisingly, it does not appear at all in the 1994 ICRC ‘Code of Conduct’.

4% See ICRC, ‘Code of Conduct’, paras 5, 6, and 10.



Towards an Ethical Base for the Work of Human Rights Field Operations 81

timely international response to human disasters places the organisations involved
in a potential conflict with the dignity of ostensible beneficiaries of aid. This may in
various ways apply to the field of human rights interventions as well, and the human
rights community can no doubt learn from the lessons of the field of humanitarian
intervention as drawn through a difficult process of self-scrutiny in the 1990s.#

The obligation to conduct one’s work in a spirit of respectful interaction with
local counterparts also of course applies to the daily work of the HRFO. This requires
a general sensitivity to cultural differences, as is incumbent upon any professional
working in an international setting. It is, however, complicated by the fact that the
very same cultural differences may be a factor in the underlying conflict situation,
yet this is precisely an added reason why the quality of communicative interaction
centred around cultural issues are often of central importance in determining the
overall success of a human rights mission.*

The need for a firm and conscious commitment to respect for the dignity
and discursive competence of local counterparts and recipients of assistance is,
furthermore, rendered complicated, and for that reason important, by the general
tendency for overseas human rights professionals to assume responsibilities and
functions that are disproportionate to what they would likely be assigned in their
home environment. This requires a certain spirit of humility which, unfortunately,
is not always salient among representatives of the international community working
in post-conflict areas, and which stands in danger of eroding in situations where
optimism about effecting positive change gives way to sentiments of disillusionment
and cynicism. However, in so far as the ultimate aim of any international field
operation, and perhaps in particular operations dedicated to the promotion and
protection of human rights, is to build effective local capacity for the future,*® an
ethos of recognising and reinforcing existing competencies must be taken as a
primary obligation of any HRFO. An ethical codex should address this in explicit
terms.

47 A provocative, yet informative account of this experience is found in A. De Waal,
Famine Crimes: Politics & the Disaster Relief Industry in Africa (Oxford: James Currey,
1997). Generally speaking, it is clear that the multiple failures of international interventions in
the Great Lakes Region during the 1990s, and most notably the Rwanda genocide, served as a
defining moment for the codification of international standards for disaster relief. The Sphere
Project, sponsored by the Red Cross and Red Crescent movement and launched in 1997, is the
most tangible and elaborate outcome of this process, see http://www.sphereproject.org/.

4 The 1993 mission to Haiti provides one example of this, see W. G. O’Neill, ‘Gaining
Compliance without Force: Human Rights Field Operations’, in Civilians in War, pp. 102-
112.

49 Compare ICRC ‘Code of Conduct’, para. 6. See also M. O’Flaherty, ‘Human Rights
Monitoring and Armed Conflict: Challenges for the UN’, Disarmament Forum vol. 3 (2004),
50-55.
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Beneficence and Justice

The general ethical injunction to promote social justice and contribute to a greater
good at the system level — and at the individual level, albeit on a more modest scale
— has numerous obvious applications to the work of human right field officers. %
In fact, as we have seen in the opening paragraphs of the present chapter, it is
closely linked with the very vocation of the profession and the underlying rationale
for establishing international human rights operations in the first place. However,
the application of the principle is highly complicated in practice, both because it
addresses interventions at a level where individual actors can only effect change to
a limited extent, and because it implicates the moral agent in potential conflicts of
interest.

A primary aim of the work of a HRFO is to contribute to laying the ground for a
rebuilding of society, in other words for the creation of a post-conflict social order
founded on institutional checks and balances and respect for human rights.>* At the
same time, HRFOs may typically become involved in advocacy issues on behalf
of victims of human rights abuses in the past.5? This risks exposing the HRFO, or
the operation in general, to suspicions of partiality in relation to local conflicts, and
as existing inequities are liable to become reinforced, sometimes realigned, during
periods of transition, there rests a particularly heavy onus on individual professionals
working for such a mission to transcend personal sympathies and antipathies and to
dedicate one’s best efforts to a forging of constructive prospective relations. This type
of impartiality is not easy to achieve, and is perhaps rendered all the more difficult
given the general escalation of personal responsibility in a situation characterised
by distorted social relations, raw sensibilities and a lack of functioning institutional
mechanisms.

Ethics of Collaboration

The complex negotiation of hierarchical and vertical relations, authority dynamics,
career ambitions, salary expectations, agenda setting, claims to recognition,
entitlements and frictions that can be summarised by the phrase the ethics of
collaboration presents complications within any professional context.® Due to the
salience of personally-vested interests, it is often particularly sensitive and difficult

% The humanitarian imperative emphatically asserted in the 1990s by the ICRC and
numerous other international organisations marks a notable example of according central status
to the principle of beneficence in humanitarian field operations. No analogous imperative has
been articulated for the human rights field (in many ways considerably more diverse), but
conceivably this could be accomplished.

51 M. O’Flaherty, ‘Future Protection of Human Rights in Post-conflict Societies: The
Role of the UN’, in The UN, Human Rights and Post-conflict Situations, pp. 380-383.

52 |bid.

% However, surprisingly few ethics codes address it explicitly. A noteworthy exception
is the ‘Code of Ethics’ of the US National Association of Social Workers.
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to broach in a candid and open fashion, yet a failure to do so is likely to have a
negative impact on the success of the given mission and may lead to breaches of
ethics in other regards. Vested personal interests should not be regarded as inherently
suspect or compromising, even in contexts of alleviating suffering and redressing
massive systemic injustices. To do so would imply constituting human rights field
work as a form of charity. Not only is this unlikely to be conducive to fostering an
ethos of professionalism, it furthermore stands in danger of placing recipients of
assistance in a position of moral indebtedness that runs counter to the very concept
of international human rights. It is therefore important that vested interests should
be recognised as an integral part of any professional activity and should be openly
addressed as such. When properly framed, vested interests can be harnessed to further
the broader objectives of a given sphere of activity and can even serve to reinforce
compliance with ethical standards. However, serious problems arise when particular
private interests are accorded undue priority in comparison with other interests and
objectives, and when the pursuit of personal gain leads individual professionals or
groups to compromise on essential ethical concerns. Such behaviour is, due to its
compound effect and the connotations of misuse of office, spontaneously recognised
as a particularly pernicious form of unethical conduct. It is probably not uncommon,
but usually occurs in obscure ways that are difficult to expose and that may in fact
be shielded by a general reluctance to candidly confront complicated collaboration
relations and issues of vested interests.

The central importance of the theme of collaboration as a basic parameter of
professional ethics is reinforced by the consideration that international HRFOs
working in post-conflict contexts, asare characteristic of human rights field operations,
carry an obligation to contribute to capacity building among local colleagues and
staff.> Since the presence of the international community in a given area is always
assumed to be transitory, a concomitant aim of any activity must always be to help
build a local professional community that is capable of managing the same functions
and tasks in the future.® However, while this obligation is widely recognised, the
transitory presence of international professional staff may sometimes lead to the
opposite consequence, namely that individual short term gains are pursued at the
expense of longer term structural objectives.* This and related ethical complications
require further attention and analysis.

% See chapter 14 by P. Burgess in the present volume, as well O’Flaherty, ‘Future
Protection of Human Rights in Post-conflict Societies’, in The UN, Human Rights and Post-
conflict Situations.

% Cambodian and East Timor provide successful examples of UN work in this area.
See D. McNamara, ‘UN Human Rights Activities in Cambodia: An Evaluation’, in Honoring
Human Rights, pp. 47-72, and chapter 14 by P. Burgess in the present volume.

% As in Angola, Liberia and Malawi for example, see A. Clapham and F. Martin,
‘Smaller Missions Bigger Problems’, in Honoring Human Rights, pp. 289-317.
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Professionalism and Organisational Loyalty

Theethical obligationto conduct oneself in compliance with the objectives and explicit
policies of the organisation for which one works in a certain sense encompasses and
re-introduces all of the ethical obligations described above, for it is probable that any
case of (serious) ethical misconduct will compromise the ability of the organisation to
realise its main objectives.> Beyond immediate questions of conduct, it is important
that international actors in the field are seen to operate efficiently and fairly and to
make optimal use of available scarce resources. What is at stake is, on the one hand,
the good reputation and hence efficacy of the given organisation or mission and,
on the other hand, the general receptivity of the environment in which the mission
is situated to input and interventions by external actors. By analogy, it is widely
recognised that unethical practices in medical science compromise not only the
validity and outcome of the specific trial in question but they also ‘spoil the field” in
which the research is conducted for future related or comparable research activities.
Since professionals working in various capacities on international missions in
immediate post-conflict situations often constitute a primary and particularly visible
group of international actors, the level of ethical standards and professionalism they
are seen to maintain has far-reaching consequences for subsequent developments in
the area. It is thus telling that more than half of the 12 Articles contained in the 1999
OHCHR “Code of Conduct’ are devoted to issues of compliance with organisational
aims, policies and procedures and projecting an image of professionalism on behalf
of the organisation.® Virtually all other ethics codes and documents applicable to
operations of the international community in conflict and post-conflict situations
accord a similar prominent status to this level of ethical consideration.>®

The issues of corporate image and esprit de corps once again point to problems
having to do with demoralisation and disillusionment. Whereas such reactions can
be seen as a natural reaction to objective stress and distorted power dynamics, in
other words an understandable reaction to work in extreme circumstances, they are,
beyond a certain threshold, incompatible with necessary standards of professionalism
that must be assumed in any human rights field mission. Any public articulation
of misgivings about a given international human rights operation should therefore
be very carefully considered, yet it is by the same token important that operations
establish internal structures for the communication and processing of accumulated
frustrations and concerns. Such measures are arguably essential to the cultivation of
an ethos of professionalism.

5 It would, conversely, make sense to posit a set of ethical obligations of the employing
organisation vis-a-vis its professional staff, notably staff members working under difficult
and exposed circumstances such as HRFOs. This does not generally form part of professional
ethics guidelines or codes of conduct (where the focus is typically on the conduct of individual
practitioners) but could well be taken up in connection with defining ethical standards for
human rights professionals and might be included in any future consultation procedure.

% See OHCHR, “Code of Conduct for OHCHR staff’, paras 3, 4, 5, 6, 8, 9, 10, 12.

% The various codes are available at http://www.humanrightsprofessionals.org/index.
php?option=com_content&task=view&id=51&Itemid=106.
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Concluding Remarks

It is common within professional environments to encounter scepticism about formal
ethical standards and procedures. One source of such scepticism is a perception
that codifying ethical norms does little to enhance ethical conduct on the ground.
Another related source of scepticism is mistrust of the competence and integrity of
ethics experts and implementing agencies. In effect, formalised ethics is suspected of
functioning as a mere substitute for genuine ethical practice, and moreover one that
lends itself to being co-opted for ulterior purposes.

In response to concerns of this nature, it must be freely acknowledged that no ethics
code will supply a ready solution to the many concrete ambiguities and difficulties
attending professional conduct in highly charged and complicated situations. Nor
can the fact of instituting a formal framework of professional ethics substitute the
need for HRFOs to individually assume responsibility for their conduct. Indeed,
the sense of personal ethical commitment and pride in one’s professional integrity
is an invaluable resource in any professional context that can never be replaced by
external, formal norms and procedures. However, this does not justify disregarding
such formal norms and procedures or dismissing their utility and validity. For
HRFOs and other professionals to place such a high level of trust in their personal
ethical integrity that they feel justified in dismissing the utility and validity of public
accountability structures is at best an expression of naivety, at worst a denial of
the real ethical problems attending professional conduct — which, incidentally, aside
from being a slippery slope, is an attitude utterly incompatible with the promotion
of a culture of human rights.

The real question is not whether to adopt formal ethical guidelines and review
procedures but rather how to ensure their pertinence and relevance through a
firm contextualisation in concrete field practice. What is fundamentally required,
therefore, is a vibrant process of consultation among experienced professionals. This
is needed both during an initial phase of norm-setting and institution-building and
subsequently, when general ethical standards and procedures are to be operationalised
in practice. It should be noted that what is envisaged here is not unlike the process of
contextualisation and adaptation that is needed in order to ensure the local relevance
of universal human rights norms.

The primary aim of this chapter has been to galvanise such a process of internal
consultation within the emerging community of human rights professionals and
professional organisations. Any specific normative prescriptions contained in the
chapter are only provisional — provisional not because the author is uncertain about
the proposed scheme of analysis but rather because it is offered as a framework of
interpretation that remains to be “filled in’ based on concrete experience. This can
only be accomplished in a meaningful way by practicing members of the profession.
Only thus can a would-be formal code of ethical conduct come to serve as a source
of identification, pride and true guidance for human rights professionals.
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Chapter 5

The Deployment of
Human Rights Field Operations:
Policy, Politics and Practice

Daniel Moeckli and Manfred Nowak*

Introduction

Different international and regional organisations have established presences that
are covered by the term “human rights field operation’ — as defined in chapter 1 of
the present volume — in various parts of the world. These presences differ widely
in numerous important respects, including with regard to the selection of the host
countries, the size of the operations, their operational structures and their mandates.
In places such as Bosnia and Herzegovina or Kosovo, a plethora of international
and regional organisations have set up substantial operations that carry out a wide
array of human rights-related activities. The same organisations have deployed only
very small human rights field missions, often consisting of a handful of officers and
with very limited mandates, to other war-torn countries such as Liberia or Sri Lanka.
In still other regions affected by armed conflict, including Chechnya and Northern
Ireland, no form of international human rights presence has ever been established.
The purpose of this chapter is to shed some light on this inconsistent, selective
deployment policy and the reasons behind it as well as to explore the fundamental
problems it poses.

The first section of the chapter gives an overview of the different forms and
types of human rights field operations that the various parts of the United Nations
(UN), as well as several regional organisations, normally deploy. As just stated, there
are considerable inconsistencies in the deployment practice of these organisations,
and the second section sets out the most important of them. The third section
demonstrates that these inconsistencies are caused by numerous factors influencing
the deployment decision, and which are not necessarily related to the actual needs on
the ground. The fourth section argues that extreme forms of inconsistency between
different human rights field operations raise — both from a legal and a ‘strategic’
point of view — fundamental concerns. The concluding section points to possible
ways of achieving a more coherent deployment policy.

1 The authors are grateful to James Green for his valuable research assistance.
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The Different Forms of Deployment

The leading organisation in the deployment of human rights field operations is clearly
the UN, which established its first such mission in 1991, followed by numerous
other, often widely varying, types of human rights field presences. Several regional
organisations have, however, also set up substantial field missions carrying out
important human rights-related functions.

United Nations

Although human rights-related field operations deployed by the UN may take many
different forms, a main distinction can be drawn between, on the one hand, human
rights components of peacekeeping or political missions (directed by the respective
departments based in New York) and, on the other, presences established under the
auspices of the Office of the United Nations High Commissioner for Human Rights
(OHCHR) (based in Geneva).

Human Rights Components of Peace Operations (New York-led) UN peace
operations are normally established under the authority of the Security Council,
which, accordingly, will usually also broadly define the human rights-related
functions of these operations. In theory, the General Assembly also has the power
to create peace missions, including human rights components, but it has used this
power only sparingly. Responsibilities concerning the executive direction and
command of peacekeeping forces are commonly delegated to the secretary-general
who will, at times, also instigate an operation himself. The actual management of
peace operations is carried out by the United Nations Department of Political Affairs
(DPA) and the Department of Peacekeeping Operations (DPKO), which often
cooperate with OHCHR as far as human rights-related issues are concerned.

The first UN human rights field presences were established within the context of
so-called second-generation or multidimensional peace operations, i.e. operations
that were assigned, in addition to the traditional monitoring of ceasefires, various
peacebuilding tasks, but which were still based on the principles of consent of the
conflicting parties and the non-use of force. The very first UN mission with an explicit
human rights component was the UN Observer Mission in El Salvador (ONUSAL),
set up by the Security Council in 1991 to verify implementation of the San José
Agreement, including the human rights commitments contained therein.? Further
early UN operations with human rights components include those established by

2 Security Council resolution 693 (1991), UN Doc. S/RES/693 (1991). See D. Garcia-
Sayan, ‘The Experience of ONUSAL in El Salvador’ in A. Henkin (ed.), Honoring Human
Rights and Keeping the Peace — Lessons from El Salvador, Cambodia, and Haiti (Washington,
DC: Aspen Institute, 1995), pp. 31-56; R. Brody, ‘The United Nations and Human Rights
in El Salvador’s “Negotiated Revolution™, Harvard Human Rights Journal vol. 8 (1995),
153-178.
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the Security Council in Cambodia (UNTAC, 1992)% and by the General Assembly
in Haiti (MICIVIH, 1993)* and Guatemala (MINUGUA, 1994).°> The purely
civilian mission in Haiti was the first operation whose principal function was the
protection and promotion of human rights, and was unique in being a joint mission
between the UN and a regional organisation, the Organization of American States
(OAS). Following the example of these first human rights-related missions, later
multidimensional peace operations of the UN have regularly incorporated human
rights components.

Human rights presences have also been included within a number of so-called
third-generation peace operations, i.e. operations that are not based on the consent
of the parties to the conflict but on the Security Council’s Chapter VII powers and
are thus authorised to take enforcement action. One of the first such operations,
UN Operation in Somalia Il (UNOSOM 1), included a small human rights unit,®
as did the later UN Mission in Sierra Leone (UNAMSIL).” In other instances of
peace enforcement, notably the UN Protection Force (UNPROFOR) in the former
Yugoslavia and UN Assistance Mission for Rwanda (UNAMIR), human rights
functions were, on the other hand, entrusted to entities operating independently from
the peacekeeping forces.®

Human rights functions are also an important part of fourth-generation peace
operations or international transitional administrations. The UN Transitional
Administration in Eastern Slavonia, Baranja and Western Sirmium (UNTAES),
established by the Security Council in 1996 following an agreement between the
Croatian government and the local Croatian Serb authorities, was explicitly mandated
with monitoring the parties’ compliance with ‘the highest standards of human rights
and fundamental freedoms’,® and a dedicated human rights unit was created for this

3 See Security Council resolution 745 (1992), UN Doc. S/RES/745 (1992). See D.
McNamara, ‘UN Human Rights Activities in Cambodia: An Evaluation’ in Honoring Human
Rights and Keeping the Peace, pp. 57-81; B. Adams, ‘UN Human Rights Work in Cambodia:
Efforts to Preserve the Jewel in the Peacekeeping Crown’ in A. Henkin (ed.), Honoring
Human Rights — From Peace to Justice: Recommendations to the International Community
(Washington, DC: Aspen Institute, 1998), pp. 189-226.

4 See I|. Martin, ‘Paper versus Steel: The First Phase of the International Civilian
Mission in Haiti’ in Honoring Human Rights and Keeping the Peace, pp. 83-127; W. G.
O’Neill, “Human Rights Monitoring vs. Political Expediency: The Experience of the OAS/
U.N. Mission in Haiti’, Harvard Human Rights Journal vol. 8 (1995), 101-128.

5 General Assembly resolution 48/267 (1994), UN Doc. A/RES/48/267 (1994). See
L. Franco and J. Kotler, ‘Combining Institution Building and Human Rights Verification in
Guatemala: The Challenge of Buying In Without Selling Out” in Honoring Human Rights
— From Peace to Justice, pp. 39-70.

& A. Clapham and M. Henry, ‘Peacekeeping and Human Rights in Africa and Europe’
in Honoring Human Rights — From Peace to Justice, p. 149.

7 M. O’Flaherty, ‘Sierra Leone’s Peace Process: The Role of the Human Rights
Community’, Human Rights Quarterly vol. 26, no. 1 (2004), 29-62.

8 Primarily to the Centre for Human Rights, see the following section.

9 See Security Council resolution 1037 (1996), UN Doc. S/RES/1037 (1996). See
M. Katayanagi, Human Rights Functions of United Nations Peacekeeping Operations (The
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purpose. Similarly, the UN Interim Administration Mission in Kosovo (UNMIK), set
up in 1999, was given as one of its main responsibilities the protection and promaotion
of human rights;*° the Organization for Security and Co-operation in Europe (OSCE)
has assumed the lead role in the implementation of this responsibility. In contrast,
the Security Council resolution establishing the UN Transitional Administration in
East Timor (UNTAET)," passed only a few months after the comparable resolution
establishing UNMIK, did not include an explicit general human rights mandate.*?
Nevertheless, human rights standards were embedded in all of UNTAET s activities,*®
and a specialised human rights unit was set up.

Some of the more recent UN peace missions have adopted a new management
model, put forward in the ‘Report of the Panel on United Nations Peace Operations’
(‘Brahimi Report’),* of subsuming the whole range of different actors engaged in
the country concerned within an overall strategic framework. Although OHCHR
participates in the design of such ‘integrated missions’, these do not necessarily
include a specific human rights monitoring unit. Rather, the human rights-related
functions are ‘mainstreamed’, i.e. the mission must ensure that all its activities
integrate the promotion and protection of human rights. The model operation
applying such an integrated approach is the UN Assistance Mission in Afghanistan
(UNAMA). Similar recent peace operations, such as those in Irag (UNAMI) and
Sudan (UNMIS), on the other hand, do include dedicated human rights sections.*®

OHCHR field operations and offices (Geneva-led) Since 1993, the UN’s human
rights component in Geneva (then called Centre for Human Rights) has also become
increasingly active in setting up field presences, often at the urging of the UN
Commission on Human Rights. These Geneva-led initiatives may take a number
of different forms, including the deployment of standalone field missions with
monitoring functions, the setting up of technical cooperation presences, the insertion
of human rights advisers in UN country teams and the establishment of regional
offices.

Geneva-ledfield operationsare normally based onamemorandumof understanding
(MOU) signed with the government concerned and/or in keeping with resolutions of
the Commission on Human Rights. Typically, they have a ‘mixed mandate’ to both

Hague: Martinus Nijhoff, 2002), pp. 191-193.

0 See Security Council resolution 1244 (1999), UN Doc. S/RES/1244 (1999); UNMIK
Regulation No. 1999/24, 12 December 1999. See W. G. O’Neill, Kosovo: An Unfinished
Peace (Boulder: Lynne Rienner, 2001).

1 See chapter 14 by P. Burgess in the present volume for a detailed discussion of this
mission.

2 See Security Council resolution 1272 (1999), UN Doc. S/IRES/1272 (1999).

8 See UNTAET Regulation No. 1999/1.

4 Report of the Panel on United Nations Peace Operations, UN Doc. A/55/305-
$/2000/809 (2000).

% On UNAMI see http://www.uniraq.org/aboutus/HR.asp and on UNMIS see http://
www.unmis.org/english/humanrights.htm.
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monitor the human rights situation and provide technical assistance. The origins of
this kind of operation can be traced back to 1993, when the Centre for Human Rights
deployed a number of human rights field officers to the former Yugoslavia to support
the work of the Commission’s special rapporteur for that region.*® In the following
year, in response to the genocide in Rwanda, the Commission mandated a special
rapporteur on Rwanda and requested the high commissioner to support him with a
field presence.'” The resulting Human Rights Field Operation in Rwanda (HRFOR)
was the first large human rights field operation responsible to the Geneva-based human
rights system rather than the departments in New York, operating independently
from the parallel peacekeeping operation (UNAMIR) and comprising more than 100
field officers.'® Thereafter, missions whose mandate included the monitoring of the
human rights situation were deployed to numerous further countries. At the time of
writing, OHCHR has such standalone field operations in Bosnia and Herzegovina,
Burundi, Cambodia, Colombia, the Democratic Republic of Congo, Serbia and
Montenegro and, since 2005, in Guatemala, Nepal and Uganda.*®

Over the past several years, OHCHR has also established technical cooperation
presences in several countries. These presences have no explicit monitoring
mandate, and the respective capacity-building projects are carried out at the request
of the governments concerned. The earliest example of a technical cooperation
presence is the office in Cambodia which, following UNTAC’s withdrawal in
1993, was established at the request of the Commission on Human Rights;? this
particular presence was later also assigned monitoring and protection functions. At
present, OHCHR has staff posted in around 15 countries, including Mexico, the
Occupied Palestinian Territories, Mongolia and Yemen, to help implement technical
cooperation activities.?

In addition, OHCHR has, in recent years, started to deploy human rights experts
to serve as advisers within UN country teams in countries such as Angola, Sri Lanka
and, most recently, Togo.?

16 See M. Nowak, ‘Lessons for the International Human Rights Regime from the Yugoslav
Experience’ in Collected Courses of the Academy of European Law, vol. VII1/2 (The Hague:
Kluwer Law International, 2000), pp. 141-208; R. Wieruszewski, ‘Case Study on the Former
Yugoslavia: The International Mechanisms, Their Efficiency and Failures’ in A. Bloed, L. Leicht,
M. Nowak and A. Rosas (eds.), Monitoring Human Rights in Europe: Comparing International
Procedures and Mechanisms (Dordrecht: Martinus Nijhoff, 1993), pp. 285-317.

17 See Commission on Human Rights, UN Doc. E/CN. 4/S-3/SR.2 (1994), at 76.

8 Forassessments of this mission, see |. Martin, ‘After Genocide: The UN Human Rights
Field Operation in Rwanda’ in Honoring Human Rights — From Peace to Justice, pp. 97-132;
T. Howland, ‘Mirage, Magic, or Mixed Bag? The United Nations High Commissioner for
Human Rights’ Field Operation in Rwanda’, Human Rights Quarterly vol. 21, no. 1 (1999).

19 See the regularly updated field presences website of the OHCHR at http://www.ohchr.
org/english/countries/field/index.htm.

2 Commission on Human Rights resolution 1993/6, UN Doc. E/CN.4/1993/6 (1993).

2 OHCHR, Annual Appeal 2005, pp. 33 and 67-68.

2 pid., p. 33.
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Finally, since it does not have the capacity to be present in all countries, OHCHR
has opened seven regional and sub-regional offices (in Addis Ababa, Almaty,
Bangkok, Beirut, Pretoria, Santiago and Yaoundé) which are responsible for a range
of technical cooperation and promotional activities in their regions as well as for
facilitating and encouraging the mainstreaming of human rights within the UN
system.z

Regional Organisations

The two regional organisations that have been most active in the deployment of
human rights field operations are OAS, which played a crucial role in the 1993 joint
mission to Haiti, and, especially in more recent years, OSCE.?

OAS was the first organisation to establish a human rights field presence in
Haiti, with a small team of human rights observers deployed in September 1992.
From February 1993, this presence was integrated into the larger joint UN-OAS
International Civilian Mission (MICIVIH), which was, as explained before, the first
exclusively human rights-focused mission. OAS made a substantial contribution of
around 100 field staff to this unique human rights operation.

Since the early 1990s, OSCE has started to establish long-term missions in the
crisis regions of the Balkans, the Caucasus, Central Asia and the Baltic states, in some
cases in close cooperation with the UN, the Commonwealth of Independent States
(CIS) and other organisations.?® Long-term missions, which often fulfil important
human rights functions, are commonly deployed by the organisation’s Permanent
Council, with the consent of the host country. The size of OSCE presences varies
considerably, ranging from small liaison offices in Central Asia to missions with
several hundred officers in the Balkans. The organisation’s longest-serving field
operation is the Spillover Monitor Mission to Skopje,? originally established in 1992
to help prevent the tension in the former Yugoslavia from spreading to Macedonia.
In Bosnia and Herzegovina, the OSCE presence, established under the Dayton Peace
Accords of 1995, has assumed the lead role among the numerous entities operating
in that country in matters relating to the protection and promotion of human rights.?

% 1bid., p. 67.

2+ On OSCE practice see chapter 18 by S. Ringgaard-Pedersen and A. Lyth in the present
volume.

% A, Rosasand T. Lahelma, ‘OSCE Long-Term Missions’ in M. Bothe, N. Ronzitti and A.
Rosas (eds), The OSCE in the Maintenance of Peace and Security: Conflict Prevention, Crisis
Management and Peaceful Settlement of Disputes (The Hague: Kluwer Law International,
1997), pp. 167-190.

% See Articles of Understanding Concerning CSCE Spillover Monitor Mission to
Skopje, at http://www.osce.org/documents/mms/1992/09/520_en.pdf.

2 See Agreement on Human Rights, Annex 6 to General Framework Agreement for
Peace in Bosnia and Herzegovina, Attachment to UN Doc. A/50/790-S/1995/999 (1995).

%2 M. O’Flaherty, ‘International Human Rights Operations in Bosnia and Herzegovina’
in M. O’Flaherty and G. Gisvold (eds), Post-War Protection of Human Rights in Bosnia and
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The overall mission currently has approximately 800 staff members, of whom 150
work in the human rights department. Similarly, OSCE is the main organisation
responsible for human rights and democratisation in Kosovo. Its mission there, set up
in 1999, is OSCE’s largest operation to date, with an overall staff of around 1300.%
Other substantial OSCE missions with a human rights mandate exist in Croatia® and
Serbia and Montenegro.® Its smaller field presences include offices in Albania, the
Central Asian republics and the Caucasus, including a small human rights office in
Abkhazia, Georgia, which is staffed jointly with the UN.%2

The Council of Europe (CoE) has been operating a small field office in Sarajevo
since 1996. Besides supporting CoE’s efforts to contribute to the implementation of
the human rights elements of the Dayton Agreement, this office who also tasked with
assisting Bosnia and Herzegovina to meet the criteria for accession to the CoE.*

Numerous other regional organisations have established field presences that have
important human rights aspects but not necessarily an explicit human rights mandate.

For example, the first peacekeeping operation undertaken by the African Union
(AU), the African Mission in Burundi (AMIB, 2003), although not based on an
express human rights mandate, did assume certain human rights-related functions
in preparing the ground for national elections. Similarly, AU’s recent mission to the
Darfur region of Sudan (AMIS, 2004), established on the basis of the Humanitarian
Ceasefire Agreement on the Darfur Conflict of April 2004, has taken over a number
of human rights protection activities. In particular, its mandate includes not only
monitoring compliance with the ceasefire agreement, but also assisting in the
process of confidence building between the parties as well as contributing to a secure
environment for the delivery of humanitarian relief and the return of displaced
persons to their homes.® In contrast, the Economic Community of West African
States (ECOWAS) has largely failed to integrate human rights protection into its
field operations in Liberia (1990 and 2003), Sierra Leone (1998), Guinea Bissau

Herzegovina, (The Hague: Martinus Nijhoff, 1998), pp. 71-105; Nowak, ‘Lessons for the
International Human Rights Regime from the Yugoslav Experience’, in Collected Courses of
the Academy of European Law.

2% Permanent Council Decision No. 305, OSCE Doc. PC.DEC/305 (1999).

% pPermanent Council Decision No. 112, OSCE Doc. PC.DEC/112 (1996).

81 Establishment of the OSCE Mission to the Federal Republic of Yugoslavia, Decision
No. 401 of 11 January 2001 adopted by the Permanent Council of the Organization for Security
and Co-operation in Europe, OSCE Doc. PC.DEC/401 (2001).

32 For an overview, see the OSCE’s field operations website at http://www.osce.org/
about/13510.html.

3 See the website of the office at http://www.coe.ba and M. Nowak, ‘Is Bosnia and
Herzegovina Ready For Membership in the Council of Europe?’, Human Rights Law Journal
vol. 20 (1999), 285.

% AU Peace and Security Council, Communiqué of the Seventeenth Meeting, 20
October 2004, AU Doc. PSC/PR/Comm. (XVII). For an overview of AMIS’s activities, see
African Union, ‘Overview of AU’s Efforts to Address the Conflict in the Darfur Region of the
Sudan’, 26 May 2005, AU Doc. CONF/PLG/2(1).
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(1998) and Cote d’lvoire (2002). On the contrary, ECOWAS forces themselves have
been accused of human rights abuses.®

Peacekeeping forces deployed to Abkhazia, Georgia, by the CIS, in practice
mostly dominated by Russian forces, cooperate closely with the human rights
presence established there by UN and OSCE; the multinational peacekeeping force
operating in the South Ossetian region of Georgia, in turn, is monitored by OSCE.

The European Union (EU), finally, is maintaining a mission with a wide-ranging
monitoring mandate in the western Balkans (EU Monitoring Mission, EUMM),* a
military operation in Bosnia and Herzegovina tasked with ensuring compliance with
the Dayton Agreement (EU Force in Bosnia and Herzegovina, EUFOR),* as well as
missions designed to establish policing arrangements according to the rule of law in
Bosnia and Herzegovina (EUPM)®* and the former Yugoslav Republic of Macedonia
(EUPOL PROXIMA).*® Most recently, in 2005, it launched an integrated rule of law
mission for Iraq (EUJUST LEX), consisting of a training programme for judges,
investigating magistrates, police and penitentiary officers.*

Inconsistencies in the Deployment Practice

As the short overview above demonstrates, different organisations — or different parts
of the same organisation — have deployed widely divergent forms of human rights
field operations to various parts of the world. Although some of the inconsistencies in
the deployment of field missions can be explained with the different situations in the
respective host countries, in many cases objective reasons are not readily apparent.
This section points to the most important of these inconsistencies, relating to the
selection of the countries where field presences have been established, the timing of the
deployment, the size of the operations, their operational structure and their mandate.
The choice of the locations where human rights field operations have been sent
to is clearly not always explicable with the gravity of the given situation. Whereas,
as explained above, operations have been deployed to numerous countries affected
by armed conflict, in other conflict or post-conflict situations with similarly high
levels of human rights violations, an international field operation has never been

% See, for example, Human Rights Watch, Waging War to Keep the Peace: The ECOMOG
Intervention and Human Rights, Human Rights Watch Report vol. 5, issue 6 (June 1993).

% Council Joint Action 2002/921/CFSP, 25 November 2002, L 321/51. The EUMM is a
successor of the ECMM (European Community Monitoring Mission), which operated from
1999-2000.

37 Council Joint Action 2004/570/CFSP, 12 July 2004, L 252/10 and Council Decision
2004/803/CFSP, 25 November 2004, L 353/21.

% Council Joint Action 2002/210/CFSP, 11 March 2002, L 70/1; EU Annual Report on
Human Rights 2002, p. 40; EU Annual Report on Human Rights 2004, p. 39.

3 Council Joint Action 2003/681/CFSP, 29 September 2003, L 249/66; EU Annual
Report on Human Rights 2004, p. 39.

4 Council Joint Action 2005/190/CFSP, 7 March 2005, L 62/37.
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established. Probably the most obvious case in point is the Chechen Republic. Even
though the armed conflict in Chechnya has been raging for years, with serious human
rights abuses committed by both sides, there has never been, apart from the small
and now closed OSCE Assistance Group to Chechnya, an international human rights
field presence. Similarly, despite the decades-long conflict in Northern Ireland, an
international field operation has never been established in that region.

Furthermore, there are significant differences as far as the timing of the
deployment of human rights field operations is concerned. Only in very few cases
have such missions been sent to crisis regions to prevent the outbreak of a full-scale
armed conflict. OSCE’s Spillover Monitor Mission to Skopje, its first mission to
Kosovo in 1992 and the establishment of the OHCHR office in Burundi in 1995
belong to the rare examples of such ‘preventive deployment’. More often, however,
field operations have been deployed in situations where an armed conflict had
already been going on for some time (for example in El Salvador and Cambodia), in
many cases at a very late stage of the conflict in question (for example in the Darfur
region of Sudan). Finally, a large number of human rights operations were only
established once the most serious atrocities in a conflict had already been committed.
Most notably, the OHCHR field operation in Rwanda (HRFOR) was only set up in
August 1994 — four months after the genocide had been unleashed.

The discrepancies in the size of the various field presences established so far are
equally striking. In some war-torn countries such as, for instance, Sri Lanka, the
international human rights presence has been limited to a single human rights adviser
placed on the UN country team. In stark contrast, in locations such as Bosnia and
Herzegovina or Kosovo, a myriad of different entities have established (often very
substantial) operations that carry out a range of human rights-related functions.*
Even missions that fall within the same category of human rights field presence vary
considerably in terms of their size, and it is often hard to detect objective reasons
for these differences. Some of the UN peace missions, such as MICIVIH in Haiti
with around 200 observers*> and MINUGUA in Guatemala with up to 450 staff
members,* included very strong human rights components. Other peace operations
in countries affected by severe armed conflicts, such as the UN Observer Mission
in Liberia (UNOMIL),** UNOSOM II in Somalia* or UNAMSIL in Sierra Leone,*
however, had only very small human rights units, in the case of UNOMIL, for
instance, consisting of three officers. Similarly, OHCHR’s technical cooperation
projects range from the substantial Cambodia office (which at one stage had a staff

4 See also Nowak, ‘Lessons for the International Human Rights Regime from the
Yugoslav Experience’.

42 Martin, ‘Paper versus Steel’ in Honoring Human Rights — From Peace to Justice, p. 91.

4 See Franco and Kotler, ‘Combining Institution Building and Human Rights Verification
in Guatemala’, in Honoring Human Rights — From Peace to Justice, p. 46.

4 A. Clapham and F. Martin, ‘Smaller Missions Bigger Problems’ in Honoring Human
Rights — From Peace to Justice, p. 136.

4 Clapham and Henry, ‘Peacekeeping and Human Rights in Africa and Europe’ in
Honoring Human Rights and Keeping the Peace, p. 150.

% O’Flaherty, ‘Sierra Leone’s Peace Process’, 39.
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of around 60)*" and a web of 40 part-time experts and consultants in the Occupied
Palestinian Territories to (now closed) one-person operations in Malawi and Liberia*®
and an envisaged two-person office in Somalia.* The same inconsistencies can be
observed in the case of regional organisations. Some of OSCE’s large field missions
in the Balkans, for example, include human rights components with over 100 staff
members, whereas its presence in the conflict region of Abkhazia, Georgia, is limited
to a single officer.

As pointed out in the previous section, the organisational structure of field
operations may take a variety of forms. In some countries, human rights field
presences are integral parts of peace operations established by the Security Council
or the General Assembly; in others, they have been deployed by OHCHR or regional
organisations — in some cases (such as in Rwanda and Yugoslavia) alongside already
existing UN peacekeeping operations. Human rights components of peace operations
may be directed by either DPA (as in El Salvador or Guatemala) or DPKO (as in
Cambodia or Sierra Leone), often in collaboration with OHCHR, while OHCHR
manages its own field presences. Only rarely do these differences in the organisational
arrangements of missions seem to reflect specific needs on the ground.

Finally, the mandates of field operations may vary widely with regard to the
human rights guarantees they encompass, the functions the missions have to fulfil
as well as the powers with which they are entrusted. Thus, the peace agreement
underlying a given mission may not refer to human rights guarantees at all, as was
the case in Liberia with the 1993 Cotonou Agreement.% In contrast, other peace
agreements contain long and detailed lists of human rights standards, compliance
with which is to be monitored by the international mission concerned; the 1995
Dayton Agreement, for example, includes a list of 16 international instruments
whose guarantees the parties agree to ensure.’ Even where human rights are
explicitly referred to, however, not all standards are always afforded the same status.
The mandate of MICIVIH, for example, was based on the International Covenant
on Civil and Political Rights®? and the American Convention on Human Rights,
with explicit priority given to ‘the right to life, personal safety and security, freedom

47 Adams, ‘UN Human Rights Work in Cambodia’, in Honoring Human Rights — From
Peace to Justice, p. 195.

4 Clapham and Martin, ‘Smaller Missions Bigger Problems’, in Honoring Human
Rights — From Peace to Justice, p. 155..

4 OHCHR, Annual Appeal 2005, p. 72.

% The agreement, signed by the three Liberian parties on 25 July 1993 is available at
http://www.usip.org/library/pa/liberia/liberia_07251993.html. See also the corresponding
Security Council resolution 866, UN Doc. S/RES/866 (1993).

5t General Framework Agreement for Peace in Bosnia and Herzegovina. On the
application of these standards, see Human Rights Chamber for Bosnia and Herzegovina;
Digest: Decisions on Admissibility and Merits 1996-2002 (Kehl: Engel, 2003).

52 International Covenant on Civil and Political Rights, adopted 19 Dec. 1966, G.A. res.
2200 (XXI), UN GAOR, 21st Sess., Supp. No. 16, UN Doc. A/6316 (1966), 999 UNTS 171
(entered into force 23 Mar. 1976).

% American Convention on Human Rights, ‘Pact of San José, Costa Rica’, adopted 22
Nov. 1969 OAS Treaty Series, no. 36 (entered into force 18 July 1978).
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of expression and freedom of association’;>* despite the catastrophic economic
and social situation in Haiti, no reference to economic and social rights was made.
The aforementioned list of the Dayton Agreement, on the other hand, also includes
instruments such as the International Covenant on Economic, Social and Cultural
Rights® and the Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families.%

As far as the functions of human rights presences are concerned, they may be
defined very summarily, as in the original mandate of the OSCE Mission in Kosovo,
which simply describes them as ‘monitoring, protection and promotion of human
rights.”®” Or the mandate may be very broad and detailed, as in the case of HRFOR
in Rwanda, which was tasked with investigating past human rights violations,
monitoring the ongoing human rights situation, helping re-establish confidence and
rebuild civic society, implementing programmes of technical cooperation and further
functions.® Or it may, finally, be limited to tasks relating to a specific technical
cooperation project.

The same holds true for the powers a mission is granted to carry out its mandate.
In the case of El Salvador, for example, the San José Agreement contained a long
and detailed list of ONUSAL’s powers, including verifying the observance of human
rights, receiving communications, visiting any place freely, interviewing any person
freely, collecting information, using the media etc.*® In Haiti, MICIVIH had equally
substantial powers.® In contrast, in other cases, such as that of UNTAES in Croatia,
the specific powers of the mission have not been spelled out at all.

These inconsistencies relating to different aspects of the deployment of
international human rights field operations may ultimately result in variable levels
of human rights protection afforded to different countries, which are unrelated to
the gravity of the situation in these countries. As will be demonstrated later, this
inconsistent deployment practice raises a number of fundamental concerns. First,
however, the reasons for this incoherence need to be explored.

% Terms of Reference for MICIVIH, reprinted in Martin, ‘Paper versus Steel’, in
Honoring Human Rights and Keeping the Peace, p. 123.

% International Covenant on Economic, Social and Cultural Rights, adopted 19 Dec.
1966, G.A. res. 2200 (XXI), UN GAOR, 21st Sess., Supp. No. 16, UN Doc. A/6316 (1966),
993 UNTS 3 (entered into force 3 Jan. 1976).

% Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, adopted 18 Dec. 1990, G.A. res. 45/158, Supp. No. 49A (1990), UN GAOR,
45th Sess., UN Doc. A/RES/45/158 (1990) (entered into force 1 July 2003).

57 Permanent Council Decision No. 305, OSCE Doc. PC.DEC/305 (1999).

% Martin, ‘After Genocide’ in Honoring Human Rights — From Peace to Justice, p. 101.

% Agreement on Human Rights, Annex to UN Doc. A/44/971-S/21541 (1990), at 14.

8 See Terms of Reference for MICIVIH, Martin, ‘Paper versus Steel’, in Honoring
Human Rights and Keeping the Peace, pp. 123-127.
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Factors Influencing the Deployment

A complex web of different, often conflicting, interests of various actors influence
the decision of international or regional organisations as to whether to establish a
human rights field operation in any given country. Equally, where such a mission is
in fact deployed, the timing of its deployment, its size and its mandate depend on
numerous factors that do not necessarily relate to the requirements on the ground.
These factors will obviously vary depending on the deploying entity and the concrete
circumstances; this section tries to point to the most important generic elements
influencing the deployment decision.

Human rights field operations of international or regional organisations are, like
any intervention from outside, generally not welcomed by states; they are seen as
an infringement of state sovereignty and as an acknowledgment of the occurrence
of human rights violations within the country concerned. Yet at the same time, they
depend — at least as long as they are not deployed within the context of a mission
authorised by the Security Council under Chapter VII of the UN Charter — on the
consent of the host state. As a consequence, the deployment of a field presence will
often hinge on whether a given government can be pressured into accepting it and
thus, ultimately, on the political strength of that state; a government might agree to
a mission in order to prevent an official condemnation by the UN Commission on
Human Rights or some other action by the international community or a group of
states. Similarly, the exact terms of reference of a mission, normally laid down in a
MOU negotiated between the deploying entity and the government concerned, will
depend, among other factors, on that government’s bargaining power. The matter is
further complicated in situations of internal armed conflict where the mandate of a
field operation will normally be based on a peace agreement between the different
parties to the conflict. In this case, the level of human rights protection built into the
agreement, as well as the functions and powers of the mission, can be shaped not
only by the government in power but also by the other parties to the conflict.

It is thus crucial how much pressure outside actors are willing to bring to
bear on a government (and, in the case of an internal armed conflict, on the other
parties involved) to accept a human rights field operation and its terms. This, in
turn, may depend on factors such as the prevailing international power relations, the
geopolitical interests at stake and the political situation within powerful states that
may exert such pressure. The deployment of the international civilian mission to
Haiti, for example, was closely linked to a shift in United States policy after President
Bill Clinton’s election.®! Also of importance is, of course, what the ‘international
community’ actually perceives as a crisis situation and as the appropriate response to
that situation. As shown in the recent Darfur crisis, this perception can change over
time, and an international mission with a human rights mandate may be established
only as a last resort. On the other hand, however, the deployment of a human rights
field operation may also serve as a convenient alternative to other, more resolute,
forms of action against states.

2 O’Neill, “Human Rights Monitoring vs. Political Expediency’, 104.
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Where international political pressure to deploy a human rights field operation
does exist, a further central issue is how this pressure is translated into action within
the specific decision-making framework of an international or regional organisation.
Neither the UN Security Council nor OHCHR nor the relevant bodies of regional
organisations base their deployment decisions on a set of standardised criteria.
Instead, they use an approach that is ad hoc in nature and thus highly susceptible to
be influenced by political considerations of the day. The most politicised decision-
making process is that of the Security Council, where any one of the veto powers
can block, for whatever reason, the deployment of a mission. This explains the lack
of a UN field mission in places such as Chechnya. Where the Security Council does
set up a peace mission, the human rights dimensions of its mandate are determined
through the same politicised process. In addition, the size of a possible human
rights unit may hinge on the overall strength of the mission, which, in turn, may
be contingent on the willingness of member states to contribute personnel. Yet also
deployment decisions of OHCHR often depend, due to the required consent of the
host state, on the generation of political pressure by other states in fora such as the
Commission on Human Rights.

Political considerations may also be behind some of the differences in the
operational structures of human rights field operations. For example, powerful states
may prefer organisational arrangements whereby they can exert a certain degree
of bilateral influence. This is one of the reasons why OSCE, rather than UN, was
entrusted with central human rights functions in Bosnia and Herzegovina and
Kosovo. OSCE, unlike the UN and other organisations, acts as a loose association of
participating states and primarily relies on staff seconded by various governments.
This kind of structure gives the larger participating states more leverage than
operations with staff recruited directly through UN but is hardly conducive to the
coherence of the field operation concerned.®?

The availability of sufficient and stable funding for a human rights field operation,
as well as the specific sources of that funding, is another crucial factor. In the case of
the UN, human rights components of Security Council-mandated peace operations
are funded through the special peacekeeping budgets, those mandated by the General
Assembly through the regular UN budget, while funding for OHCHR missions
comes either from its regular budget or voluntary contributions.®® Funding through
a peacekeeping budget obviously reinforces the dependency of any human rights
mandate on the goodwill of the Security Council members, while funding through
the regular UN budget means that operations may be affected by general budget
constraints or cuts. Particularly problematic, however, is OHCHR’s dependence
on voluntary contributions to finance its operations, making a coherent long-term
policy of deploying and planning missions difficult. This problem is compounded

62 M. Nowak, Introduction to the International Human Rights Regime (Leiden: Martinus
Nijhoff, 2003), p. 229.

8 See I. Martin, ‘A New Frontier: The Early Experience and Future of International
Human Rights Field Operations’, Netherlands Quarterly of Human Rights vol. 16, no. 2
(1998), 134.
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by the fact that some donors earmark their contributions to specific projects,’ which
may lead to a situation whereby some operations rely on the backing from a small
group of states. Ultimately, this may reinforce political selectivity in the deployment
practice.

Finally, the pre-existing presence of other organisations or agencies on the
ground may have a considerable influence on the deployment decision. The fact that
certain intergovernmental or non-governmental organisations are already operating
in a given region may create additional political pressure on other actors to also
become involved. This may result in the concentration of activities in certain areas,
leading to problems of coordination or even inter-agency tensions.

To sum up, decisions to deploy a human rights field operation are influenced
by numerous elements that are not necessarily related to the actual needs on the
ground; dependence on these different factors results in the inconsistencies listed in
the previous section. As the following section demonstrates, these inconsistencies in
the deployment practice are problematic for several reasons.

Problems Raised by Inconsistencies in Deployment

Human rights field operations are, to a certain degree, always ad hoc enterprises:
they must inevitably be tailored to the specific actual requirements on the ground
as well as the wider political context. There will only ever be a realistic prospect
for the establishment of a human rights field operation if different political factors
are taken into account, and it would be naive to believe that such operations can
somehow operate outside of the given power structures. From this perspective, it
is nothing but normal that many operations have little in common. Nevertheless,
extreme forms of inconsistency between different international field operations that
cannot be explained by the different situations in the respective host countries do
raise fundamental concerns, firstly, from a legal point of view and, secondly, from a
‘strategic’ point of view.

From a legal point of view, such inconsistencies may be problematic if they
imply a failure on the part of international or regional organisations to provide, in
certain cases, a minimum level of human rights protection. That states are bound by
a positive obligation to ensure respect for human rights in all situations, and thus
to take reasonable steps to prevent, and respond to, human rights violations, is part
of the established jurisprudence of the major international human rights bodies.®
The case is more difficult to make for international or regional organisations, since

8 See OHCHR, Annual Appeal 2005, p. 18.

%  See in particular Inter-American Court of Human Rights, Velasquez Rodriguez case,
judgment of 29 July 1988, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988); for the UN Human Rights
Committee, see, for example, General Comment No. 31, paras 6-8; General Comment No. 6;
Delgado Paéz v. Colombia, Communication No. 195/1985, UN Doc. CCPR/C/39/D/195/1985
(1985), esp. at 5.5-5.6; for the European Court of Human Rights, see, for instance, Osman v.
United Kingdom EHRR vol. 29 (1998), 245.
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they are generally not parties to any of the human rights treaties. Nevertheless, a
number of reasons support the position that intergovernmental organisations also
must comply with international human rights standards.® First of all, it seems clear
that intergovernmental organisations with an international legal personality, such as
the UN, are at least bound by those elements of human rights law that have become
part of customary international law.*” An even more far-reaching obligation of
intergovernmental organisations to also respect the wider and more detailed standards
contained in the leading human rights instruments can be based on the following
grounds. First, it can be argued that the member states of an intergovernmental
organisation delegate their responsibilities under international human rights law
to the organisation. Second, the constitutional roots of international organisations
are in international law, and it would, therefore, be illogical if superiority over
international law could be pleaded on their behalf. Third, abstention of international
organisations from becoming parties to international human rights treaties cannot
be interpreted as a desire not to be bound, since they are generally not accepted
as parties to multilateral treaties. And fourth, the inherent nature of human rights
implies that they are automatically part of the legal framework applicable to those
with power to affect their enjoyment, including intergovernmental organisations.®

In the specific case of the UN, an additional argument can be adduced: the UN’s
constituent legal instrument, the Charter,% explicitly provides, in its Articles 1(3)
and 55, that one of the organisation’s purposes is the promotion and protection of
human rights; the content of these provisions has been reinforced by the practice of
both the member states and the UN’s organs, suggesting that the UN is accountable
for human rights.” Importantly, although the Charter is generally predicated on a
large amount of discretion for the Security Council, especially when acting under
Chapter V11, even this organ is expressly bound by Article 24 of the Charter to act in
accordance with the purposes of the UN, including human rights.

Thus, there is a strong case that international and regional organisations are
subject to international human rights standards and are, therefore, bound not only
to respect but also to ensure respect for these standards. As a consequence, they

% For a comprehensive discussion of the question as to the applicability of international
law to international organisations, see, for example, H. G. Schermers and N. M. Blokker,
International Institutional Law: Unity within Diversity, 4th edn (Leiden, Martinus Nijhoff,
2003), §81572-1581; for the specific case of international human rights law, see, for example,
K. Kenny, ‘UN Accountability for its Human Rights Impact: Implementation Through
Participation’, in N. D. White and D. Klaasen (eds), The UN, Human Rights and Post-conflict
Situations (Manchester: Manchester University Press, 2005), pp. 438-462.

67 See Schermers and Blokker, International Institutional Law: Unity within Diversity,
81579; P. Sands and P. Klein, Bowett’s Law of International Institutions, 5th edn (London:
Sweet & Maxwell, 2001), §14-037.

% Schermers and Blokker, International Institutional Law: Unity within Diversity,
§1574; Kenny, ‘UN Accountability for its Human Rights Impact’, pp. 440-441.

% Charter of the United Nations, entered into force 24 October 1945.

™ Kenny, ‘UN Accountability for its Human Rights Impact’, pp. 441-446.
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must take, in all their activities, including in the planning of field operations,™
human rights guarantees into account and ensure at least a minimum level of human
rights protection in all situations. From this perspective, it is deeply problematic if
an organisation such as the UN fails to include a specific and strong human rights
mandate or a robust human rights component in some of its peace operations; this is
all the more true if the same organisation has proved in other situations that it has, in
fact, the capabilities to do so. Finally, it is worth noting that in extreme cases of human
rights abuses, such as genocide or crimes against humanity, the positive obligation
to ensure respect for human rights might even be seen as implying a responsibility
on the part of the UN, more specifically the Security Council, to authorise military
intervention as a last resort: The International Commission on Intervention and State
Sovereignty and, more recently, both the High-level Panel on Threats, Challenges
and Change and the UN secretary-general have endorsed what they have described
as an ‘emerging norm that there is a collective responsibility to protect’, exercisable
by the Security Council.”? In sum, inconsistencies in the deployment practice of
international or regional organisations may be contrary to their obligations under
human rights law if they imply a failure on their part to take reasonable steps to
ensure a minimum level of human rights protection in all situations.

In addition to these legal problems, inconsistencies in the deployment of
human rights field operations that are not based on objective reasons relating to
the needs on the ground also raise fundamental concerns from a ‘strategic’ point
of view. First of all, it is crucial for the success of any field operation that it is
seen as legitimate by all actors involved, both those at the international level and
those in the host country, including the conflicting parties and civil society. This
legitimacy, in turn, depends to a large extent on a consistent overall deployment
practice: The perception that human rights field operations are established according
to double standards may seriously affect their credibility. Second, experience shows
that, in order to be effective, human rights field operations must be grounded in
clear and realistic mandates.” Yet such mandates can only be developed within the
framework of a broader political strategy on the part of the international community
that is consistent and transparent. Third, an incoherent deployment policy makes
the systematic evaluation and constant improvement of field operations difficult, if
not impossible. Deploying organisations can only develop performance indicators,
lessons learned, best practices, overarching methodologies and system-wide training

™ That an obligation to ensure respect for human rights exists already at the planning
stage has been established, for example, by the European Court of Human Rights in McCann
v. United Kingdom, EHRR vol. 21 (1995), 97.

2. Report of the International Commission on Intervention and State Sovereignty, The
Responsibility to Protect, (Ottawa: International Development Research Centre, 2001);
Report of the High-level Panel on Threats, Challenges and Change, A More Secure World:
Our Shared Responsibility, UN Doc. A/59/565, (2004); Report of the Secretary-General,
In Larger Freedom: Towards Development, Security and Human Rights for All, UN Doc.
A/59/2005 (2005).

™ For peace operations in general, see Brahimi Report, at 56-64.
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approaches and, more generally, build up a relevant institutional memory if they
operate according to transparent and consistent principles.

Conclusion

Fifteen years after the establishment of the first human rights field mission, as
various international and regional organisations have acquired wide experience with
different forms of operations, there is no longer a reason to rely on hasty ad hoc
arrangements for their deployment. Rather, as demonstrated in the previous section,
several reasons necessitate a more coherent policy on the deployment of human
rights field presences.

The need to address existing inconsistencies is, in fact, now being increasingly
acknowledged by important deploying entities. Within the UN, the advent of the
concept of ‘mainstreaming’ human rights, including in the organisation’s peace and
security activities, is clear evidence of this development.” Similarly, the UN has
recognised that there is a need for better coordination between the different bodies
involved in decisions concerning the deployment of field missions. Accordingly,
OHCHR and DPKO concluded in 1999 a MOU to strengthen their cooperation,™
and the Security Council now increasingly invites the high commissioner to brief
it on peace and security matters.”® Finally, the recent proposal of the High-level
Panel on Threats, Challenges and Change, endorsed by the secretary-general, to
create an intergovernmental Peacebuilding Commission, as well as a Peacebuilding
Support Office within the Secretariat, can be seen as a further attempt to achieve
more consistency in the establishment of peace missions: as the secretary-general
has pointed out, such a commission could encourage coherent decision-making
on peacebuilding by member states and the different parts of the UN"" as well as
contribute to regularising best practice.’™

All these recent developments represent important and encouraging steps towards
a more coherent deployment policy within the UN. Yet, as the secretary-general has

74 See for example the Brahimi report, which highlights ‘the essential importance of the
United Nations system adhering to and promoting international human rights instruments and
standards and international humanitarian law in all aspects of its peace and security activities’,
ibid., at 1. At the field level, this is reflected by the recent trend towards integrated missions.
See E. B. Eide, A. T. Kaspersen, R. Kent, K. Von Hippel, Report on Integrated Missions:
Practical Perspectives and Recommendations, Independent Study for the Expanded UN
ECHA Core Group, (May 2005).

s Memorandum of Understanding between the OHCHR and the DPKO, 5 November
1999, available at http://www.unhchr.ch/ntml/menu2/4/mou_dpko.htm.

6 Report of the Secretary-General, In Larger Freedom: Towards Development, Security
and Human Rights for All, at 144.

" Report of the Secretary-General, In Larger Freedom: Towards Development, Security
and Human Rights for All: Addendum: Peacebuilding Commission, UN Doc. A/59/2005/
Add.2 (2005), at 6.

% 1lbid., at 19.
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also made clear, even more concrete action is needed to improve coordination and
cooperation in this field, for example the increased involvement of OHCHR in the
decision-making processes of the Security Council and of the proposed Peacebuilding
Commission.™ A further possibility of ‘mainstreaming’ the relevant decision-making
processes of deploying entities such as the UN would be the elaboration of a set
of objective and transparent criteria as a basis for all deployment decisions. The
adoption of such guidelines would go a long way towards ensuring that human rights
field missions are deployed according to the actual needs on the ground rather than
political short-term considerations.

Finally, the replacement of the Commission on Human Rights with the Human
Rights Council presents an opportunity for an even more far-reaching reform of
the current deployment processes and policies. As the Human Rights Council is a
standing body, able to meet regularly and at any time,® it should be able to react
quickly to imminent crises; this — coupled, of course, with its human rights expertise
—may make it a suitable entity to be involved in the deployment of human rights field
missions. Thus, the transfer of main responsibilities concerning the establishment
and guidance of human rights field missions to the Human Rights Council could
constitute an important contribution to the urgently required development of a more
coherent deployment policy.

™ Report of the Secretary-General, In Larger Freedom: Towards Development, Security
and Human Rights for All, at 144 and 146.

8 See General Assembly resolution 60/25/, UN.Doc A/RES/60/25/ (2006) and Report
of the Secretary-General, In Larger Freedom: Towards Development, Security and Human
Rights for All: Addendum: Human Rights Council, UN Doc. A/59/2005/Add.1, (2005), at 4.



Chapter 6

The Human Rights Field Operation
In Partnership for Peace

Bertrand G. Ramcharan

Introduction

Increasing emphasis is being placed on human rights protection in the field. We are,
the plea goes, ‘failing the victims of war’.! The protection needs in conflicts are
indeed formidable. The challenge is a basic but difficult one: we must do our utmost
to protect non-combatants: civilians, children, women, the elderly as well as act to
help ameliorate unnecessary suffering on the part of combatants.

The International Committee of the Red Cross has sought to uphold the principle
of humanity and other principles of international humanitarian law for a century and
a half now. Other humanitarian and human rights organisations have also sought to
contribute to the quest for protection.z2 More recently, the United Nations (UN) high
commissioner for human rights has joined the efforts to help protect the victims of
conflict.®

The chapters in the present volume are dedicated to methods of protection in the
field. The present author has also explored this terrain in a volume assembled on
human rights protection in the field.* The present chapter is concerned with the role
of human rights field operations in conflict prevention, peace negotiations, peace
implementation and peace consolidation. The outlines of this topic were traced by this
author in a set of principles worked out as chair of a Task Force for the UN Executive
Committee on Peace and Security and endorsed by the Executive Committee in
November, 1998. The reader’s attention is drawn to the principles worked out on the
role of human rights generally in conflict prevention, peacemaking, peacekeeping
and peacebuilding, which are reproduced at the end of this chapter. The focus of the
chapter is on the role, specifically, of human rights field operations. It is based on the

1 See M. O’Flaherty, “We Are Failing the Victims of War’, in B. G. Ramcharan (ed.),
Human Rights Protection in the Field, International Studies in Human Rights vol. 87 (Leiden:
Martinus Nijhoff, 2006), pp. 41-57.

2 See for example chapter 13 by L. Mahony in the present volume.

3 See on this, B. G. Ramcharan, ‘The UN High Commissioner for Human Rights and
International Humanitarian Law’, Occasional Paper Series No. 3, Program on Humanitarian
Policy and Conflict Research, Harvard University (Spring 2005).

4 Ramcharan (ed.), Human Rights Protection in the Field.
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experiences of the author with conflict prevention, peacemaking and peacekeeping,
and on contacts with human rights field operations when serving in the Office of
United Nations High Commissioner for Human Rights (OHCHR).

The Prevention of Conflicts and Gross Violations of Human Rights

That there is a preventive role for human rights field operations is undeniable.
The present author has outlined elsewhere, based on their practice, the preventive
roles of human rights field operations in Bosnia, Cambodia, and Colombia.®> We
are concerned here, however, more with conflict prevention as such. The questions
that arise for consideration are: what is there in practice that might give us some
leads in the future when it comes to the role of human rights field operations in the
prevention of conflicts? And what are the policy objectives that should guide the
human rights movement in the future? We shall take these two questions together as
they are closely connected.

In a recent work, the present author reviewed the role of human rights in risk
analysis and set out a list of human rights questions that need to be taken into account
in making an analysis of the risks of conflict in any particular situation. The central
argument was that human rights concerns must be at the heart of risk analysis.®
Janelle Diller, in a work for the Minnesota Advocates for Human Rights, focused on
the role that human rights organisations can play in conflict prevention.” We must
here narrow this down to the specific role that human rights field operations can play
in this context.

Attention is drawn to the dispatch of UN observers to watch over mass action by
the African National Congress (ANC) in South Africa in 1992.8 That was definitely
a case of international observers being called upon to play a role in the prevention
of conflict. Briefly stated, President F.W. de Klerk and ANC leader Nelson Mandela
feared that the ANC-led campaign throughout South Africa to demonstrate their
support among the South African people could provoke reactions on the part of the
supporters of other parties. They requested then Secretary-General Boutros Boutros-
Ghali to send UN observers to monitor the mass action campaign.® Ten UN officers
were sent on a few days notice and helped contain the situation by their presence.

5 See B. G. Ramcharan, The Protection Methods of Human Rights Field Offices, in
Ramcharan (ed.), Human Rights Protection in the Field, chapter 9.

¢ See B. G. Ramcharan, ‘The Human Rights Dimension: Human Rights and Risk
Analysis’ in B. G. Ramcharan (ed.), Conflict Prevention in Practice: Essays in Honour of
James Sutterlin (Leiden: Martinus Nijhoff, 2005), chapter 17.

" On file with present author.

8 Report of the Secretary-General on the Question of South Africa, UN Doc. S/24389
(1992).

° Ibid., at 61.

1 See Security Council resolution 772 (1992), UN Doc. S/IRES/772 (1992); See also
B. G. Ramcharan, ‘Internal Conflict Prevention: Observing Mass Action in South Africa
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They were followed by a UN observation mission that monitored the situation in the
country for the next two years in the run up to, and during, the historic elections that
led to the independence of South Africa.*t

In these two instances, observers were sent by the UN secretary-general. Today,
however, they could also have been sent by the UN high commissioner for human
rights, the Organization for Security and Co-operation in Europe (OSCE) high
commissioner on national minorities,*? or by an organisation such as the Carter
Center.® This raises a fundamental policy question: how can one arrange to have
human rights observers in preventive mode in more situations? When one is speaking
of the role of human rights field operations the most important thing must surely be
to use them to prevent conflicts and gross violations of human rights. As a matter
of logic and of policy, the emphasis needs to be on prevention. How might this be
achieved?

Some years ago, the late Prince Saddrudin Aga Khan, the former UN High
commissioner for refugees, launched the idea of the establishment of a corps of
humanitarian observers.** There is much discussion these days about the idea of
establishing a rapid reaction force. The human rights movement must explore a human
rights variant of this idea: the establishment of a corps of human rights observers.

This leads us to the question: what is there to date in the experience of human
rights field operations that might help us take forward the concepts of risk assessment
or the preventive deployment of human rights observers or peacekeepers? We discuss
each of these in turn.

Risk Assessment by Human Rights Field Operations

If a field operation could assess and detect the risks in time, this might allow the
possibility of preventive action to head off those risks, to the extent possible. One
could advance the argument that every human rights field operation should, at the
inception of its operations, engage in a comprehensive risk assessment of potential
gross violations of human rights that might be prevented or whose prevention might
help prevent the eruption or escalation of conflict.

The prevention of genocide, war crimes or crimes against humanity would
require particular attention since these are international crimes under the statute of

(1992)’, in Conflict Prevention in Practice, chapter 9.

1t See A. King, ‘Internal Conflict Prevention: The UN Observer Mission to South Africa
(UNOMSA) 1992’, in Conflict Prevention in Practice, chapter 10.

2 For more on the OSCE high commissioner for minority’s work in this area see http://
www.osce.org/hcnm/13023.html.

18 See http://cartercenter.org/peaceprograms/program10.htm, see also L. Mahony,
‘Unarmed Monitoring and Human Rights Field Presence: Civilian Protection and Conflict
Prevention’, The Journal of Humanitarian Assistance (2003), at http://www.jha.ac/articles/
al22.htm.

14 Sadruddin Aga Khan, United Nations Study on Human Rights and Mass Exodus, UN
Doc. E/CN.4/1503 (1981).
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the International Criminal Court.® The secretary-general of the UN has established
the position of special adviser on the prevention of genocide and there have been
recent calls for intensified cooperation between this office-holder and OHCHR.¢ It
would seem elementary that where there is cause for concern, a human rights field
operation, through the high commissioner, should be in close touch with the office
of the special adviser.

Where warranted, time and attention should be devoted to the preparation of
a careful assessment of the risks, which might even be published if this would
be appropriate in the circumstances. This brings to mind the assessment of the
human rights experience of Mexico done at the invitation of the government of
that country. A field operation of OHCHR did a comprehensive analysis of the
historical and current dimensions of human rights in Mexico and proceeded to make
valuable recommendations on strategies for the future protection of human rights.
It emphasised the protection of indigenous peoples and strengthening the role of
the courts in the protection of human rights. Based on the recommendations of this
study, which were accepted by the Mexican government, a plan of action is currently
under implementation for the strengthening of human rights in Mexico.'” This was
truly an innovative role for a human rights field operation.

Fact-finding

Fact-finding by a human rights field operation and the rapid publication of its report
can have an important role in prevention.® The fact-finding reports done by the human
rights component of the UN peacekeeping operations in the Democratic Republic
of the Congo, together with the human rights field operation of OHCHR provide
good examples® of such operations even if their preventive effect, in the situation
prevailing in that country, might have been less than desirable. Stated summarily,
in the face of evidence of massacres on different occasions, these field operations
mounted investigations that led to the production of extensive reports documenting
criminal violations of human rights by members of armed forces engaged in combat
in different parts of the country.?’ The present author had occasion to present some

5 Rome Statute of the International Criminal Court, UN Doc. A/Conf.183/9 (1998)
UNTS 90 (entered into force 1 July 2002).

% See Commission on Human Rights, Summary Record of the 45th Meeting, UN Doc.
E/CN.4/2005/SR.45 (2005), at 78.

1" See http://mexico.ohchr.org/.

8 See B. G. Ramcharan (ed.), International Law and Fact-Finding in the Field of Human
Rights, International Studies in Human Rights vol. 2 (Leiden: Martinus Nijhoff, 1982).

1 See, for example, Third Special Report of the Secretary-General on the United Nations
Organization Mission in the Democratic Republic of the Congo, UN Doc. S/2004/650 (2004),
at Annex I.

2 bid.
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of these reports to the Security Council when performing the functions of UN acting
high commissioner for human rights.?

Preventive Deployment of Observers

The very raison d’étre of a human rights field operation is to have a preventive
influence on the situation in question. There may, however, be occasions in which
the mounting of an ad hoc observer presence is called for, going beyond what was
envisaged at the time of the establishment of the operation with a view to heading
off gross violations of human rights or the outbreak, eruption or resumption of
conflict due to underlying human rights root causes. It is in situations such as these
that a corps of readily available human rights or humanitarian observers might be
helpful. There are governmental and non-governmental programmes dedicated to
training such observers so that they might be in readiness if called upon. The Swiss
government has an annual training programme?? and the Canadian non-governmental
organisation, CANADEM,? also maintains a roster of trained personnel who might
be called upon at short notice.

Preventive Deployment of Peacekeepers

Situations may arise in which the preventive deployment of observers would not be
enough and it might be necessary to deploy peacekeepers to head off gross violations
of human rights. This is not an easy proposition, since a lot would depend on the
availability of peacekeepers, the assessment of the force commander on the ground,
the assessment of the Department of Peacekeeping Operations (DPKO), and the
attitudes of members of the Security Council.

We are here interested, however, in the role of the human rights field operation in
question. Its responsibility in a situation where it considers the preventive deployment
of peacekeepers warranted would include: providing its assessment to the head of
mission and the high commissioner and, with the support of the high commissioner,
pressing for the deployment of peacekeepers in the situation concerned. Time is of
the essence in such situations and all concerned would need to act with the utmost
dispatch.

Peace Negotiations

Moving from the sphere of conflict prevention to the sphere of peace negotiations,
the question that presents itself for examination is how human rights field operations

2 See, B. G. Ramcharan, A UN High Commissioner in Defence of Human Rights: No
License to Kill or Torture (Leiden: Martinus Nijhoff, 2005).

2 The ‘Swiss Expert Pool for Civilian Peacekeeping’ and its training programme are
described further at http://www.eda.admin.ch/sub_expool/e/home/train.html.

2 See http://www.canadem.ca/.
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might contribute to the efforts of peacemakers. One could approach this question in
different contexts: first, there is a conflict, peace negotiators are designated, and they
urge the deployment of human rights field officers to help them assess the facts on the
ground that might assist the peace mediators in their tasks of negotiating a settlement
to the conflict. Or it might be decided to establish a human rights field operation to
monitor the situation of human rights while peacemaking goes on. Or it might be
decided as part of the overall peace process to deploy human rights field officers
to document atrocities with a view to the prosecution of alleged perpetrators. Or
human rights components of UN peace operations might be functioning in theatres
of concern to peacemakers, likewise for standalone field operations of OHCHR. We
take each of these contexts in turn.

Human Rights Field Operations in the Peacemaking Phase

Many times, peace negotiators have to work with parties who present different
versions of the facts on the ground, particularly with regard to conflict lines or the
human rights or humanitarian situation. In the Yugoslav peace negotiations, the
co-chairmen of the International Conference on the Former Yugoslavia decided on
different occasions to deploy on the ground specially-trained staff who could interact
with the parties and help the negotiators assess the situation on the ground.?* This
was a delicate matter, involving personnel with the requisite security training. At
the same time, the Office of the United Nations High Commissioner for Refugees
(UNHCR) had staff on the ground in different trouble spots and their reports were
invaluable in allowing the peace negotiators to understand what was happening when
it came to issues of human rights. UN Civilian Police already deployed as part of the
UN Protection Force (UNPROFOR) provided, throughout, invaluable information,
including on massacres such as that which took place in the Medak Pocket.?

Sometimes, the monitoring of sanctions might be the issue. The International
Conference on the Former Yugoslavia established and ran an International Monitoring
Mission that lasted nearly three years and had, at one stage, some 500 personnel.?®
The issue was one of human rights because sanctions had been imposed by Serbia on
the Bosnian Serbs and their implementation was crucial to getting the Bosnian Serbs
to give up their brutal practices of targeting civilians deliberately.?”

2 See B. G. Ramcharan (ed.), The International Conference on the Former Yugoslavia,
Official Papers, 2 vols (Leiden: Martinus Nijhoff, 1997).

% See, for example, Report of the Secretary-General to the Security Council Pursuant to
Security Council Resolution 871 (1993), UN Doc. S/26828 (1993), at 14.

% See Office of the High Representative and EU Special Representative, 1% Report of
the High Representative for Implementation of the Bosnian Peace Agreement to the Secretary-
General of the United Nations, 14 March 1996, at http://www.ohr.int/other-doc/hr-reports/
default.asp?content_id=3661#1.0.

2 Note the periodic reports of the Special Rapporteur of the Commission on Human
Rights on the Situation of Human Rights in the Territory of the Former Yugoslavia, Tadeusz
Mazowiecki, UN Docs E/CN.4/1992/S-1/9 (1992); E/CN.4/1992/S-1/10 (1992); A/47/666-
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How the UN/European Union (EU) negotiators, Thorvald Stoltenberg and Lord
Owen came to establish what become known as the ‘ICFY Mission’ that monitored
sanctions against the Bosnian Serbs is relatively unknown but holds many lessons for
the future deployment of monitors by peacemakers.?® The background was that the
Bosnian Serb leadership had peeled itself off from the leadership in Belgrade when
it came to the negotiation of a settlement of the conflict in Bosnia and Herzegovina.
In the process, the Bosnian Serb military was behaving more and more in a criminal
manner, leading countries of the North Atlantic Treaty Organization (NATO)
alliance to threaten Belgrade with bombing raids unless it brought the Bosnhian Serb
leadership to book.?

Under pressure from NATO countries, Slobodan Milo3evic, then president of the
Federal Republic of Yugoslavia, instituted economic sanctions against the Bosnian
Serbs: fuel and goods would no longer be permitted to move from Serbia across the
Drina River to Bosnian Serb territory.® This did not satisfy the NATO leadership.
They called for international monitoring of the sanctions. President Milo3evic¢
(and probably the Serbian people) was not prepared to countenance the idea of
international monitors on Serbian territory.

Thorvald Stoltenberg and Lord Owen met President MiloSevic¢ frequently to
explore the options for peace and to help defuse dangerous situations. The year was
1993 and the international community was still in quest of peaceful solutions to the
conflicts in the former Yugoslavia.®* During a meeting with Thorvald Stoltenberg
and Lord Owen, which the present author attended, President MiloSevic intimated
that he would look favourably upon the deployment of humanitarian personnel, by
humanitarian organisations, to witness the implementation of sanctions against the
Bosnian Serbs across the Drina River.

This was a faint opening. That very evening, Thorvald Stoltenberg, a former
foreign minister of Norway, called his friends, the foreign ministers of Denmark,

S/24809 (1992); E/CN.4/1993/50 (1993); E/CN.4/1994/3 (1993); E/CN.4/1994/4 (1993);
E/CN.4/1994/6 (1993); E/CN.4/1994/8 (1993); E/CN.4/1994/47 (1993); E/CN.4/1994/110
(1994); E/CN.4/1995/4 (1994); E/CN.4/1995/10 (1994); A/49/641-S/1994/1252 (1994);
E/CN.4/1995/54 (1994); E/CN.4/1995/57 (1995); E/CN.4/1996/3 (1995); E/CN.4/1996/6
(1995).

% See B. Boutros-Ghali, Letter dated 19 September 1994 from the Secretary-General
addressed to the President of the Security Council, UN Doc. S/1994/1074 (1994).

2% See S. L. Burg and P. S. Shoup The War in Bosnia Herzegovina: Ethnic Conflict and
International Intervention (London: M. E. Sharpe, 2000) pp. 287-291, and NATO, ‘Bringing
Peace and Stability to the Balkans’, NATO Briefing, (February 2005), p. 6, at http://mww.
nato.int/docu/briefing/balkans-e.pdf.

% S. P. Ramet, Balkan Babel: The Disintegration of Yugoslavia from the Death of Tito
to Ethnic War, 2nd edn (Boulder: Westview, 1996), p. 250; see also Government of Norway,
Ministry of Foreign Affairs, ‘Norway and the Conflict in the former Yugoslavia’ (1995),
available at http://odin.dep.no/odin/english/p30008168/foreign/032005-990438/dok-bn.html.

81 See S. L. Woodward, Balkan Tragedy: Chaos and Dissolution after the Cold War
(Washington, DC: Brookings, 1995), pp. 273-332.
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Finland, Norway and Sweden, with a request: would they consider providing, each,
ten humanitarian personnel from humanitarian organisations and give a start-up
contribution of $100,000 for a humanitarian operation to witness the sanctions on
the Drina? They all replied positively, either on the spot, or within 24 hours.*

As director of the International Conference on the Former Yugoslavia, the
present author worked personally on the establishment of this mission and watched
over its operations substantively and managerially during its existence.® It was an
extraordinary effort on the part of all involved and it shows what can be achieved
with a sense of daring and innovation: two Norwegian humanitarian operatives came
from Oslo with DM100,000 in a suitcase and proceeded to Belgrade. There they
secured office space in a hotel, began to acquire a fleet of vehicles, purchased fuel on
the black-market in Belgrade and laid the ground-work for an operation that would
last three years and at one stage would have dozens of international monitors on the
ground and hundreds of locals supporting them.

Stoltenberg and Owen designated Brigadier-General Bo Pellnas as head of the
mission and he was later succeeded by Finnish General Tauno Nieminen. Both
served the international community with great distinction. The mission was financed
through contributions from a coalition of countries participating in the International
Conference on the Former Yugoslavia. Stoltenberg and Owen insisted from the outset
on flexibility for the mission. The UN director of administration in Geneva was dead
set against this and it fell to the present author to set up a system, audited by Price
Waterhouse, as it then was, outside of the UN framework. Price Waterhouse audited
the mission regularly to ensure that it was above board in all respects, issuing several
audit reports certifying the financial soundness of the mission administration.

The task of the mission, in this instance, was to monitor the application of
sanctions imposed by Belgrade against Pale and it did this professionally. The
precedent, however, is one that could be used, as needed, on specifically human
rights tasks where required. The ICFY Mission showed that the mediators, on their
own authority, could establish and operate for a period of three years a mission of
hundreds of personnel, operating in a framework of accountability outside of the
UN administrative rigidity, and render credible reports to the negotiators and the
international community. The precedent is one that offers much to peace negotiators
wishing to establish or use ad hoc international human rights field operations in
situations of concern.

Peacemakers Moved by Considerations of Justice

The second scenario we might consider is if peace negotiators decide to establish
a human rights monitoring operation in the midst of a conflict because justice
and human rights imperatives demand it. Such a case occurred in the course of
peacemaking in the former Yugoslavia.

32 Government of Norway, ‘Norway and the Conflict in the former Yugoslavia’.
3 See Ramcharan (ed.), The International Conference on the Former Yugoslavia.
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While Cyrus Vance and Lord Owen, and later Thorvald Stoltenberg and Lord
Owen were leading the negotiations to try to bring peace to the former Yugoslavia,
beginning in September 1992, wrenching reports continued to be received of
gross violations of human rights, particularly by Bosnian Serbs and Croats against
Bosnian Muslims (Bosniacs).** The Special Rapporteur of the UN Commission
on Human Rights, Tadeusz Mazowiecki, led the efforts to document and expose
these violations.® He was a man of conscience and he did his utmost to bring to
the attention of the international community the need for stronger action to protect
the human rights of the Bosniacs. In the end he would resign in protest against the
failure of the international community to take stronger action.

The international negotiators, Vance and Owen, were, without a doubt, pained
by the atrocities being reported and they repeatedly sought to use their influence on
Radovan Karadzic and President MiloSevi¢, and also on President Tudjman, to stop
the violations. This did not have much effect. The violations continued.

Vance and Owen, and then Stoltenberg and Owen, considered that the way to
bring the violations to an end would be to negotiate a peace agreement and their
energy was focused on this goal, above all. All three did their utmost to advance
the human rights agenda but they never pressed this to the point of breaking off
the negotiations. Vance personally led the search for justice for the victims of the
massacres at Vukovar hospital; Stoltenberg, who doubled for a year as negotiator and
special representative of the secretary-general (SRSG) in charge of all peacekeeping
troops in the former Yugoslavia, provided the troops that guarded the mass-grave
site at OvCara near Vukovar, where the victims of the hospital massacre were buried,
and Owen led the quest for the UN Human Rights Committee to call for reports
from all the successor republics in the former Yugoslavia and for the establishment
of processes within the Council of Europe to deal with human rights issues in the
former Yugoslavia.*

On top of all of this, the Vance—-Owen peace proposals, and later those of
Stoltenberg—Owen, contained some of the most extensive human rights provisions of
any peace agreements to date. It was these proposals that were built upon at Dayton
in the human rights provisions of the Dayton Peace Agreement.*” The present author

34 See, for example, Letter dated 13 August 1992 from the Chairman of the forty-
fourth session of the Sub-Commission on Prevention of Discrimination and Protection of
Minorities addressed to the Chairman of the Commission on Human Rights UN Doc. E/CN.4/
Sub.2/1992/52 (1992), at 2.

% See footnote 27 in the present chapter for the special rapporteur’s reports.

% See M. O’Flaherty, ‘Treaty bodies responding to states of emergency: The case of
Bosnia and Herzegovina’, in P. Alston and J. Crawford (eds), Treaty Bodies Responding to
Emergencies (Cambridge: Cambridge University Press, 2000), pp. 439-460.

87 See General Framework Agreement for Peace in Bosnia and Herzegovina, Attachment
to UN Doc. A/50/790-S/1995/999 (1995). For a discussion of the human rights implications of
the Dayton Peace Accords see W. Benedek, H. Alefsen, M. O’Flaherty and E. Sarajlija (eds),
Human Rights in Bosnia and Herzegovina after Dayton: From Theory to Practice (Dordrecht:
Martinus Nijhoff, 1996); M. O’Flaherty and G. Gisvold (eds), Post War Protection of
Human Rights in Bosnia and Herzegovina (The Hague: Martinus Nijhoff, 1998); Z. Pajic,
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was involved in the process of passing over to the organisers of the Dayton peace
conference the key papers on human rights and related issues.*®

This is written as a matter of historical record but it cannot be claimed that enough
was done to defend human rights in the situation prevailing at the time. This is a matter
for historians to reflect upon.®® What we are particularly interested in here is the idea
advanced by Vance and Owen, as part of the Vance—Owen peace plan, to establish
an international human rights operation even as the peace negotiations proceeded.
This was part of the Vance—-Owen plan and it was continued and embellished in the
Stoltenberg—Owen plans. How did we reach this idea?

As the reports of the atrocities continued to reach Vance and Owen in the autumn
of 1992, the present author felt obliged to advise them that it was important that they
be seen to be addressing the issue of human rights head on. Otherwise, they would
come under sharp criticism from the human rights community. Heeding advice,
Vance and Owen, in one of their reports to the Security Council, included an annex
on the human rights contribution of the negotiators.*

At the request of Vance and Owen, the present author organised in New York, in
the spring of 1993, a meeting of the leaders of several human rights non-governmental
organizations (NGOs) to discuss the idea of the establishment of an international
human rights monitoring mission in Bosnia and Herzegovina. We discussed with
them the idea of human rights monitoring in the midst of a conflict. The participants in
this meeting were split — there were those who strongly advocated the establishment
of a monitoring mission, and there were those who equally strongly argued that it
could not be done.

Notwithstanding the fact that the participants at the meeting were evenly divided
on the idea, we went forward with it and included in the peace plan blueprints for
the establishment of an international human rights monitoring mission and the
designation of ombudspersons in Bosnia and Herzegovina. The blueprint provided
for the establishment of a human rights monitoring mission headed by a human rights
personality of renown. It also provided for the appointment of an ombudsperson for
each of the three ‘peoples’ of Bosnia and Herzegovina.

At one stage, when we thought that implementation of the idea for the
establishment of an international human rights monitoring mission could go forward
even as progress stalled on the conclusion of a peace agreement, the present author

‘A Critical Appraisal of Human Rights Provisions of the Dayton Constitution of Bosnia and
Herzegovina’, Human Rights Quarterly vol. 20, no. 1 (1998), 125; and J. Sloan, ‘The Dayton
Peace Agreement: Human Rights Guarantees and their Implementation’, European Journal of
International Law vol. 7 (1996), 207.

3% See Ramcharan (ed.), The International Conference on the Former Yugoslavia.

% See, in particular, Anonymous, ‘Human Rights in Peace Negotiations’, Human Rights
Quarterly vol. 18, no. 2 (1996), 249-258; and reply by F. D. Gaer, ‘UN-Anonymous: Reflections
on Human Rights in Peace Negotiations’, Human Rights Quarterly vol. 19, no. 1 (1997), 1-8.

4 See also Report of the Secretary General on the International Conference on the
Former Yugoslavia, UN Doc. S/24795 (1992), at 63—66.

4 See B. Boutros-Ghali, Letter dated 6 August 1993 from the Secretary-General
addressed to the President of the Security Council, UN Doc. S/26260 (1993), at Annex D.
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approached on behalf of Stoltenberg and Owen a leading western international
human rights lawyer now serving as a judge on the International Court of Justice to
head the mission. He, gracious as always, was keen to accept, but was undergoing
medical treatment and had to decline.

In the end, the Stoltenberg—Owen peace efforts were taken over by those of the
‘Contact Group’#? established by the United States and steered by Richard Holbrook
and it fell to the Dayton peace conference to work out human rights proposals to be
implemented following the conclusion of the Dayton peace accords. These included
placing on the ground a large stabilisation force and the establishment of a Human
Rights Chamber the majority of whose judges came from abroad. The prosecutor of
the International Criminal Tribunal for the Former Yugoslavia would also become
involved in investigating and following up on allegations of genocide, war crimes
and crimes against humanity.*

Even though it did not materialise in the end, the blueprint for an international
human rights monitoring mission, in the midst of a conflict, was an important
precedent that could be considered by peacemakers, as appropriate, in future
situations elsewhere.

Gathering Information about International Crimes alongside Peacemaking Efforts

The third scenario we need to consider is one in which, while peace negotiations
are underway, it is decided to establish a fact-finding field mission to document
allegations of war crimes and crimes against humanity. Again, the former Yugoslavia
provides an example.

The decision to establish a Commission of Experts to gather information
on possible international crimes being committed in the conflicts in the former
Yugoslavia was taken by the UN Security Council.** It had the full support of Vance
and Owen from the very beginning. Although some accounts insinuate otherwise,
these accounts are unfounded and unfortunate.

Shortly after the members of the Commission assembled in Geneva, Vance
requested the present author to arrange a meeting with the chairman, Professor Fritz
Kalshoven of the Netherlands. It was a cordial meeting during which Vance raised
with Kalshoven his determination to do everything he could to support investigations
into the massacre that had taken place at Vukovar hospital.

When reports came in of a mass grave site at OvCara, near Vukovar, Vance
requested contact with Physicians for Human Rights for them to do a forensic

42 \Woodward, Balkan Tragedy, pp. 314-315.

4 See Security Council resolution 808 (1993), UN Doc. S/RES/808 (1993); and Report
of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808, UN
Doc. S/25704 (1993), at 85.

4 See Security Council resolution 780 (1992), UN Doc. S/IRES/780 (1992).
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examination of the site.® This was coordinated by the present author, using the good
offices of a friend in a human rights NGO, who facilitated the contacts. In order for
Physicians for Human Rights to proceed with the forensic examination they needed
the imprimatur of the Commission of Experts. Again Professor Kalshoven was
contacted who readily agreed that Physicians for Human Rights could act under the
auspices of the Commission of Experts. Vance had also written to Special Rapporteur
Mazowiecki asking him to give his auspices to the forensic investigation.

This is how the first forensic examination of a mass grave site in the former
Yugoslavia began. It stemmed from a direct initiative from the UN peace negotiator,
Cyrus Vance. By the time the examination actually got under way Vance had moved
on and been succeeded by Thorvald Stoltenberg. After the Vance—-Owen plan was
signed by the parties in Athens in April 1993, Secretary-General Boutros Boutros-
Ghali designated Stoltenberg as special representative in charge of all UN operations
in the former Yugoslavia. Boutros-Ghali thought that the implementation stage had
been reached but, unfortunately, within a week of signing the accords in Athens,
the Bosnian Serbs repudiated their signature and Stoltenberg went on, for a year, to
double as special representative and as negotiator.

As special representative, Stoltenberg was in charge of the peacekeeping troops,
the largest force ever assembled in the history of the UN. The present author doubled
as director of the International Conference of the Former Yugoslavia and as director
of the Office of the Special Representative.“® The latter capacity permitted continued
involvement in efforts regarding the mass grave site at Ovcara, as well as in efforts
to get the peacekeeping troops to play a role on human rights issues.

The examination of the mass-grave site at OvCara required painstaking work
over several months. After the site had been opened up it was important to guard
it so as to maintain its integrity and to prevent it from being tampered with. At
Stoltenberg’s request, the present author contacted the UN force commander to ask
him to provide troops to guard the site. This he did. As the forensic examination
proceeded, it would require the emplacement of troops at the site over several
months. In the circumstances prevailing at the time, with the pressures on the troops,
it took the direct involvement of Stoltenberg to secure that the troops would stay to
guard the site.*”

This was, admittedly, a situation in which the roles of peacemaker had been
combined with that of peacekeeper and Stoltenberg therefore had considerable
leverage on the force. It does bear out, however, that the direct involvement of
the peacemaker can, and in this instance did, play an important role in furthering

4 For an account of the work of Physicians for Human Rights, see ‘Testimony of Eric
Stover, Executive Director, Physicians for Human Rights, January 25, 1993, before the U.S.
Commission on Security and Cooperation in Europe’, available at http://www.phrusa.org/
research/forensics/bosnia/forwar.html.

4 See Ramcharan (ed.), The International Conference on the Former Yugoslavia.

47 See Physicians for Human Rights, “Testimony of Eric Stover’.
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the process of gathering information into possible international crimes committed
during a conflict.

Stoltenberg, the negotiator and special representative, also played a decisive part
in bringing about a human rights role for UN peacekeepers in the midst of a conflict
— the first time this had ever been done in-conflict. How this came about is a story
little known.

Professor Torkel Opsahl, a member of the Commission of Experts gathering
information into possible crimes in the former Yugoslavia, was a fellow Norwegian
and a good friend of Stoltenberg. He had served brilliantly as a member of the
European Commission on Human Rights. The present author had been fortunate
to have him as director of studies when participating in the Research Centre of The
Hague Academy of International Law, and we had done a UN mission together
to visit prisoner of war camps in Iran and Iraq during the war between those two
countries.

Opsahl, a man of principle, was outraged by the atrocities being committed in
the former Yugoslavia and he conveyed his views forcefully to Stoltenberg. When
Stoltenberg became the special representative in charge of the forces, he requested
the present author, as director of his office, to look into what might be done by the
peacekeepers on the human rights front.

It will be remembered that the force had been established initially as a protection
force and carried the name UNPROFOR.*® The concept envisaged that it would be
placed around the Serb enclaves in Croatia with the idea that there would be protection
through presence. The main role in human rights-related issues was played by the
Civilian Police (CIVPOL) but this was, again, largely a role of protection through
presence.*® In neither instance was it an active protection role.

The UN peacekeeping doctrine at the time did not envisage an active human
rights protection role for UN peacekeepers and DPKO was far from having made the
intellectual or policy leap into the notion that peacekeeping troops could play a role
on human rights matters.*® The cable traffic in the early days of the force bear this out
and shall be re-visited on another occasion.

This prevailing culture came out very much in the present author’s meetings
with the force commander, deputy force commander and other senior peacekeeping
personnel when we met to discuss the issue of a human rights role for the
peacekeepers. The first meeting was in May 1993, with the deputy force commander
and other senior leaders at the force headquarters in Zagreb. It was a cooperative and
constructive meeting. The deputy force commander explained that peacekeeping
forces had never been called upon to gather information and report on atrocities

4 UN Doc. S/23620 (1992).

4 See Report of the Secretary-General Pursuant to Security Council Resolution 721
(1991),UN Doc. S/23280 (1991), at Annex 1.

%0 This came in 2000, with publication of the ‘Brahimi Report’; see also Report of the
Secretary General on the Protection of Civilians in Armed Conflict, UN Doc. S/2001/331
(2000).
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committed by the parties among whom they were stationed. If it became known that
they were doing this it would make their relations with the parties on the ground
difficult. Moreover, across the former Yugoslavia, the force, though cumulatively
large, was thinly distributed on the ground.

The present author, in turn, explained that we were dealing with a situation that
had not arisen before. The forces were on the ground and serious violations of human
rights were taking place in their midst. Members of the international community
were harsh in their criticism and the situation we were in was untenable. We had to
be seen as attentive to the human rights issues involved.

The deputy force commander was a gentleman and he clearly absorbed the
arguments even though he maintained his position for the time being. The present
author sought to make the case for the forces to at least report on what they were
aware of, confidentially, understanding the discomfort of the peacekeeping leaders
over the idea that they might report on violations and that this would become known
to the parties on the ground. They were thinking about the fact that they had to
operate among the parties and they were, at the end of the day, vulnerable, being so
thinly spread out. Nevertheless, the case for reporting was pressed at least.

The leaders clearly showed goodwill. They reflected on the discussions. In the
end there was a softening of their position on reporting, even if there was not an
immediate change. After Yasushi Akashi took over as special representative following
Stoltenberg’s request to Boutros-Ghali that he be relieved of the position so that he
could concentrate on the negotiations, a unit was established in the Office of the
Special Representative of the Secretary-General to gather information on violations
of human rights and to report thereon to the special representative.5? Thus it was
that the first human rights component was established in a UN peacekeeping force
operating prior to the conclusion of a peace agreement. It was a small step, but an
important one. It began with the insistence of a peacemaker-peacekeeper, Thorvald
Stoltenberg.

Admittedly, here also, the peacemaker was in a strong position because he
doubled as special representative and therefore had considerably more leverage. But
there are ways for the peacemaker to exert influence on people of goodwill in charge
of peacekeeping forces. A peace negotiator who comes to the conclusion that there is
need for human rights monitoring on the ground, even while peace negotiations are
carried on, can and should exert such influence.

Peace Implementation

In the peace implementation phase, the blueprint for peace has hopefully been
traced. Sometimes, it may require further elaboration on matters of details. A human
rights field operation can have a vital role to play on what we would consider human

5. See B. Boutros-Ghali, Letter dated 1 January 1993 from the Secretary-General
addressed to the President of the Security Council, UN Doc. S/26838 (1993).

%2 See Report of the Secretary-General Pursuant to Resolution 908 (1994), UN Doc.
S/1994/1067 (1994), at 21 and 49.
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rights pressure points in either scenario. Let us take the situation in Céte d’lvoire
into consideration. In December 2002, the present author undertook a field mission
to this war-torn country and submitted a report, through the secretary-general, to
the Security Council.® As could be seen from that report, there were, and remain,
several human rights pressure points in that situation that called for urgent attention.>*
A human rights field operation could contribute in a major way to addressing these
pressure points.

In the first place, there was the issue of hate propaganda through the print and
electronic media.®® While this lasted, the chances for peace were slender. A human
rights field operation could make this an urgent issue to be addressed in the peace
process. Then there was the issue of the rights of expatriates who had lived for a long
time in the country, as well as the rights of their children, for example with regard
to the right to own land and to vote.*® Cote d’lvoire required urgent intercession on
these pre-eminently human rights issues. A human rights field operation could make
a crucial contribution to the search for peace. Thirdly, it was the present author’s
assessment that the establishment of a national human rights commission could help
take the country forward on the basis of human rights principles. The establishment
of a national commission had been dragging on for a long time. A human rights
field operation could make this a key priority issue, working out a blueprint with the
parties and helping to launch the commission.

Besides these pressure point issues, there are the classical issues that call for
the attention of a field operation, such as human rights monitoring, promotion and
protection. These are the topics of different chapters of the present volume and we
shall not go into them here.5” The concept of human rights pressure points is the one
that is the most crucial when it comes to the role of a human rights field operation
in peace implementation. Related to this is the issue of human rights reporting. It is
essential that a human rights field operation provide regular, objective reports, on the
human rights situation on the ground so that organs such as the Security Council can
put pressure on the parties to abide by their obligations under the peace agreement.

Peace Consolidation

Finally, there is the issue of peace consolidation. In this phase, human rights field
operations, while continuing to have human rights pressure points in view, must
be endeavouring to help the country put down the foundations for an effective
national human rights protection system. This requires attention to the integration of

% Re-printed in Ramcharan, A UN High Commissioner in Defence of Human Rights, pp.
374-395.

5 See the report by Human Rights Watch, Trapped between Two Wars: Violence against
Civilians in Western Céte d’Ivoire, Human Rights Watch Report vol. 15, no. 14(A) (August

2003).
5 bid., 12-14.
% bid., 6-7.

" For an overview, see chapter 1 by M. O’Flaherty in the present volume.
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international human rights norms in the constitutional and legislative provisions, the
role of the courts in the application of human rights norms, human rights education,
monitoring the situation of vulnerable groups and the establishment and operation of
national human rights institutions, such as a national human rights commission.

Where a human rights field operation chooses to place the emphasis might vary
from country to country. In the nature of things, it might require considerable time
and resources to address all these issues. It must be important to place emphasis on
the role of the courts, the role of a national human rights commission and human
rights education. These are huge challenges, even for peace-time governments.

In Afghanistan, following the Bonn Agreement,®® OHCHR rightly placed
emphasis on the establishment and operation of a national human rights commission.
A human rights adviser to the special representative of the secretary-general also
placed emphasis on the role of the national commission. OHCHR also sought to
provide advice and assistance in the drafting of the human rights provisions of the
constitution.®

In Irag, OHCHR also sought to provide assistance on the human rights provisions
of the constitution and to the Human Rights Ministry,®* while having in its sights
the establishment of a national commission on human rights. As the then acting
high commissioner for human rights the present author met with the Iragi Minister
of Human Rights and did whatever could be done to support the establishment
of a national human rights commission. It must be said that difficulties had to be
overcome with the leadership of the Executive Office of the Secretary-General, who
advised taking a hands-off position on relations with the ministry. The present author,
however, chose to use personal judgment. Whatever political considerations there
were, it must have been wise to provide advice and assistance on the establishment
of a national human rights commission. The present author also called for such a
commission in the special report issued on the situation of human rights in Iraq in
June 2004.%

% See Agreement on Provisional Arrangements in Afghanistan Pending Re-establishment
of Permanent Government Institutions’, UN Doc. S/2001/1154 (2001).

% See the report by the Special Rapporteur on the Situation of Human Rights in
Afghanistan, Kamal Hossain, UN Doc. E/CN.4/2002/43 (2002), at 47. For a brief historical
overview see http://www.unama-afg.org/about/_hr/Human_Rights.htm.

8 QOHCHR’s work in Afghanistan is outlined at http://www.ohchr.org/english/countries/
af/index.htm.

61 See the Aide Mémoire reprinted in Ramcharan, A UN High Commissioner in Defence
of Human Rights, pp. 109-113.

62 B. G. Ramcharan, Report of the United Nations High Commissioner for Human
Rights and Follow up to the World Conference on Human Rights: The Present Situation of
Human Rights in Irag, UN Doc. E/CN.4/2005/4 (2004), at 155-159.


http://www.unama-afg.org/about/_hr/Human_Rights.htm
http://www.ohchr.org/english/countries/af/index.htm
http://www.ohchr.org/english/countries/af/index.htm
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Conclusion

To conclude this chapter, we would recapitulate the following policy
recommendations.

At its outset, a human rights field operation should undertake a comprehensive
risk assessment of potential situations of gross violations of human rights or the
eruption of conflict and share these with the special representative of the secretary-
general, the high commissioner for human rights, and if applicable, the special
adviser on the prevention of genocide.

The human rights field operation should be ready to undertake, or arrange for,
fact-finding missions into situations of concern. It should also have in its sights the
possible need for the dispatch of ad hoc teams of observers or peacekeepers for
preventive purposes.

If a human rights field operation is in existence as peacemaking operations are
carried out, it should, through the high commissioner for human rights, provide to the
peacemakers its assessment of human rights issues that it considers the peacemakers
should pay particular attention to. This can be of great assistance to the peacemakers
and help foster attitudes on their part that are more understanding and supportive of
human rights concerns.

A human rights field operation, operational in the peacekeeping phase should
make its assessments and recommendations available to the special representative of
the secretary-general and the force commander on an ongoing basis, particularly as
regards the risks of outbreaks of gross violations of human rights, recommendations
about how they may be prevented, and, where called for, recommendations for the
rapid dispatch of ad hoc human rights observers or peacekeepers.

At the peace consolidation phase, a human rights field operation, while keeping
in mind the various considerations previously adduced, should have in its sights
constantly, the emplacement and enhancement in the country of an adequate and
effective national protection system.

In conclusion, we reproduce below the “Principles for the Integration of Human
Rights into United Nations Activities for Conflict Prevention, Peacemaking,
Peacekeeping and Peacebuilding” drawn up by a Task Force of the Executive
Committee on Peace and Security which the present author chaired in 1998. These
Principles were endorsed by the Executive Committee in November 1998. It would
be timely to re-visit them and to see how they relate to the evolving activities of
human rights field operations and to what extent, indeed, those human rights field
operations are living up to the principles!

Principles for the Integration of Human Rights into United Nations Activities for
Conflict Prevention, Peacemaking, Peacekeeping and Peacebuilding®®

(Endorsed by the Executive Committee on Peace and Security)

8 Copy on file with present author.
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I. Conflict Prevention

It is important for the conflict prevention activities of the UN that human rights concerns
figure in the analyses of situations and that coordinated preventive action be undertaken on
the basis of the shared analysis, as human rights violations are often part of the underlying
causes of a crisis and often reflect structural deficiencies, and gross and systematic human
rights abuses are usually indicators of emerging situations. With this in mind, systematic
exchange of relevant and timely information becomes essential.

The Department of Political Affairs, in presenting analyses to the Secretary-General
in respect of issues or situations requiring preventive action, should invite the contribution
of the OHCHR in preparing such analyses and should incorporate recommendations of
the High Commissioner in submissions to the Secretary-General or the Security Council.
The OHCHR should, whenever it considers it advisable, bring to the attention of DPA
issues or situations for consideration about possible preventive action by the Secretary-
General or the Security Council.

The OHCHR has an important role to play in conflict prevention by offering human
rights technical assistance and cooperation, or sending human rights monitors, observers,
or advisers.

I1. Peacemaking

The promotion and respect for human rights are core components of peace negotiations
and peacemaking exercises. To this end, every effort should be made to promote the
integration of human rights in peace negotiations and agreements.

OHCHR, in cooperation with DPA, should develop materials and capacity that
could be drawn upon by peace negotiators in drafting human rights provisions of peace
agreements. OHCHR should likewise develop model agreements for human rights field
presences that could be drawn upon by peace negotiators. OHCHR should offer to advise
on, support and/or monitor, the implementation of the human rights components of the
peace agreement.

I11. Peacekeeping/Human Rights Missions/Humanitarian Action

The High Commissioner for Human Rights should be integrally involved in the design of
human rights components of human rights missions managed by DPKO or DPA, and in
the selection of their personnel. OHCHR should provide them with substantive guidance
on human rights issues, and their heads should report, in parallel (through the SRSG), to
the High Commissioner. Guidelines should be developed between OHCHR, DPKO, and
DPA for the reporting by human rights components or advisers within peacekeeping or
political missions.

Humanitarian emergency responses need to take into account human rights violations that
may be at the root of crises and should strive for respect for international human rights
norms.
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IV. Peacebuilding

In his reform programme, the Secretary-General designated DPA as the focal point for
post-conflict peacebuilding work, to ensure that UN efforts in countries that are emerging
from crises are fully integrated. It is essential that all participating institutions in the
Executive Committee on Peace and Security work closely to ensure that human rights
concerns are fully integrated in this process.

Peacebuilding activities should include the development of institutional capacity
for good governance and the protection and promotion of human rights. UNDP, in close
cooperation with UNHCR, should be available for an active role in the development of
such programmes. OHCHR should be integrally involved in, and be supportive of, the
effective coordination by the Resident Coordinator of the in-country UN system and of
international support, and should promote the integration of human rights in the work
of other UN agencies and other international institutions, such as the World Bank. Any
OHCHR presence should, wherever possible, be placed within the ‘UN House’.
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Chapter 7

The Human Rights Field Operation
In Partnership for Security

William G. O’Neill

Introduction

Among the many partners human rights field officers (HRFOs) need to have, none
present more novel challenges and exciting opportunities than does the security
sector. For human rights professionals, people in uniform —the military, police, prison
officials, border guards — will be essential to the overall success of the human rights
field operation, whether it is part of a multidimensional peacekeeping operation or is
a standalone mission working with local security forces.

This chapter will describe the different partners in the security sector that HRFOs
will have to work with. It will then analyse how HRFOs can best operate with the
security sector to address immediate human rights violations, drawing on examples
from several United Nations (UN) and Organization for Security and Co-operation
in Europe (OSCE) human rights field operations. Building respect for human
rights and changing the ethos of local security forces who have traditionally been
among the greatest abusers is a huge challenge; how to instil sustainable attitudes,
procedures and practices among the military, police and corrections officers prevents
future violations and this chapter will offer some case studies illustrating successful
approaches. Finally, the chapter will offer a short list of recommendations — practical,
pragmatic and concrete — to maximise the chances of success.

Security Sector: Who are the Possible Partners?

For HRFOs working in a complex, multifaceted peacekeeping operation, the number
of people in uniform can be both overwhelming and baffling. Many HRFOs have
never worked closely with military or police before; in fact, for many the security
sector was the ‘enemy’, the one responsible for grave human rights violations and the
target of public reporting by groups like Amnesty International and Human Rights
Watch.! The peacekeeping landscape is different. HRFOs’ relationship with their

1 In the UN/Organization of American States (OAS) International Civilian Mission in
Haiti, several HRFOs from Argentina at first could not work with police and military from



126 The Human Rights Field Operation

peacekeeping counterparts in the international security forces must try to collaborate,
cooperate and communicate without becoming too close or overly identified with
one’s uniformed peacekeeping colleagues. HRFOs also need to identify ways to
improve the behaviour of the national and local security forces, while keeping a
necessary arms-length distance to allow for objective and rigorous assessments of
their conduct. This dual balancing act — close enough to gain confidence, access and
influence versus not getting too close so that the HRFOs lose perspective or judgment
—is one of the hardest parts of working with the security sector as a partner.?

UN peacekeeping operations, some in Europe sponsored by the OSCE or
European Union (EU), and increasingly in Africa where the African Union (AU)
has deployed soldiers and police to Burundi and Sudan, usually have international
representatives of the security sector. Among the most important for the HRFO are
the following.

Military Forces

‘Blue Helmets’ in UN parlance — these are often the largest single component of any
peacekeeping operation. They come as formed units from their militaries, usually
at the battalion level (800-1000 troops). These soldiers are armed and have varying
mandates concerning their ability to use force. In most recent UN operations (Sierra
Leone, Liberia, Cote d’lvoire, Sudan, Haiti and Democratic Republic of the Congo
[DRC]) UN soldiers have had authorisation based on Chapter VI of the UN Charter
to intervene to protect civilians from immediate harm.® UN troops often are deployed
all over the country and have superior logistical, transport and communication
capacities compared to everyone else, especially the HRFO.

Military Observers

These are usually unarmed soldiers from various nations; unlike the Blue Helmets,
they come as individuals and not in formed units and they are unarmed. In most

their country deployed as peacekeepers to Haiti because Argentine security forces had killed
and tortured some of their relatives during Argentina’s ‘Dirty War’ 20 years before.

2 Unfortunately, HRFOs may also have to monitor and report on violations committed
by international military peacekeepers. In some missions, UN peacekeepers have sexually
exploited and abused women and children. See Report by the Secretary-General’s Adviser on
Sexual Exploitation and Abuse, Prince Zeid Al-Hussein, UN Doc. A/59/710 (2005). So have
civilians working for the UN in Kosovo, Bosnia, Sierra Leone, Democratic Republic of the
Congo and Liberia.

3 Charter of the United Nations, 59 Stat. 1031, T.S. 993, 3 Bevans 1153 (entered into
force Oct. 24, 1945). See Sierra Leone: Security Council resolution 1181 (1998), UN Doc.
S/RES/1181 (1998); Liberia: Security Council resolution 1509 (2003), UN Doc. S/RES/1509
(2003); Cote d’lvoire: Security Council resolution 1479 (2003), UN Doc. S/RES/1479
(2003); Sudan: Security Council resolution 1564 (2004), UN Doc. S/RES/1564 (2004);
Haiti: Security Council resolution 1542 (2004), UN Doc. S/RES/1542 (2004); DRC: Security
Council resolution 1493 (2003), UN Doc. S/RES/1493 (2003).
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cases they observe and report on ceasefire violations or on adherence by parties to
a truce or peace agreement. They too usually have excellent means of transport,
communications and supplies. The AU has sent military observers to Darfur, a rare
example of the use of observers outside the UN.

International Civilian Police

These are a growing part of UN peacekeeping operations, and are also used by the EU in
Bosnia and Herzegovina, Albania and Macedonia. The AU has also sent civilian police
officers to Darfur to work alongside the AU peacekeepers and military observers. In
UN parlance they are known as ‘CIVPOL’; the international civilian police have had
varying mandates. Some CIVPOL have been armed and have full executive authority,
which means they have the power to arrest and detain nationals (East Timor, Kosovo).
Other operations have granted CIVPOL non-executive authority which means they are
not armed and can only observe, report and recommend. International civilian police
usually deploy as individuals; however, there is a growing use of sending specialised
formed units of police to UN operations. Crowd control police units from Pakistan,
Bangladesh and Jordan, for example, work in Haiti as part of UN CIVPOL, while
specialised gendarmerie units from France, Spain, Portugal and Italy have worked in
the Balkans both under UN and EU auspices.

Corrections Officers

Sometimes in uniform, sometimes not, prison experts are a relatively new and
growing part of modern peace operations. The necessity of reforming penal systems
dawned on policymakers only recently, so HRFOs need to understand how to work
with these experts to protect human rights that were, and remain, at risk in detention
centres and prisons. Corrections officers take on everything from rebuilding prisons
to setting up systems to register detainees, feeding, clothing and providing medical
care, to training prison guards and administrators.

Host country security forces will also be important partners or counterparts for
HRFOs. The armed forces, police forces (municipal, state or federal), prison guards
and administrators, border and customs officers, intelligence services, specialised
protection units for various ministries, all these local uniformed bodies will often be
the object of HRFO monitoring, investigations, reporting and reform efforts.

In most post-conflict contexts, HRFOs will also have to monitor, report and
intervene with insurgent forces. These non-state actors present particular challenges
to the HRFO, not least of which is access and influence. Contacting rebel groups in
Burundi, the Maoists in Nepal, the Fuerzas Armadas Revolucionarias de Colombia
and Ejército de Liberacion Nacional rebels and right-wing paramilitary groups
in Colombia, or insurgents and militias in Darfur is hard, trying to change their
behaviour to respect human rights and humanitarian law is even harder.*

4 See M. Zahar, ‘Protégés, Clients, Cannon Fodder: Civil Militia Relations in Internal
Conflicts’, in S. Chesterman (ed.), Civilians in War (Boulder: Lynne Rienner, 2001),
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International military and police can help HRFOs in various ways, including
introducing themto local security sector counterparts and providing basic information
on their structure, deployment and senior personnel. The international military in
particular can be the key intermediary for access to insurgent forces who are often in
isolated areas with strictly controlled access and high security risks. Blue helmets,
CIVPOL and UN Military Observers (UNMOs) may also have intelligence on
national security forces, which could help HRFOs avoid danger and provide insights
on internal command and control questions, the latter being crucial for human rights
investigations, establishing accountability and influencing the lower ranks.

Where there is no international security presence in the country, as is the case
for Colombia, Cambodia, Nepal, the Central African Republic, Angola and, in the
past, Haiti, Guatemala, El Salvador and Rwanda, HRFOs are on their own. They will
have to forge their own working relationships with and information about national
security institutions and insurgent or paramilitary groups.

In all cases, HRFOs will have to construct programmes and relationships aimed
at fundamental reform of rotten security institutions responsible for systematic
violations of human rights. How have HRFOs tried to do this and how can one judge
whether they were successful?

HRFOs have chosen three strategies to advance respect for human rights in their
work with the security sector:®

e using monitoring, investigating and reporting human rights issues to influence
the operations and behaviour of security sector partners;®

e training security forces to observe human rights standards and to punish those
who violate these standards;” and

e building the institutional capacity of the security sector to improve the quality
of personnel and systems to maximise respect for human rights, root out bias
and corruption, and entrench these changes so that they outlive the presence
of HRFOs.®

pp. 43-65; and P. Gassmann, ‘Colombia: Persuading Belligerents to Comply with International
Norms’, in Civilians in War, pp. 67-92.

5 See M. O’Flaherty, ‘Future Protection of Human Rights in Post-conflict Societies:
The Role of the UN’, in N. D. White and D. Klaasen (eds), The UN, Human Rights and Post-
conflict Situations (Manchester: Manchester University Press, 2005), pp. 379-403, as well as
the various case studies collected in A. Henkin (ed.), Honoring Human Rights (The Hague:
Kluwer Law International, 2000).

6 See, generally, the materials identified at footnote 6.

" For example in Haiti, Rwanda, Bosnia and Herzegovina, Angola and Sierra Leone,
see W. G. O’Neill, “‘Gaining Compliance without Force: The Human Rights Field Operation’,
in Civilians in War, pp. 111-118.

8 Ibid.; and C. Granderson, ‘Institutionalizing Peace: The Haiti Experience’, in Honoring
Human Rights, pp. 383-412.
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Monitoring, Investigating and Reporting

Rwanda

The United Nations Human Rights Field Operation in Rwanda (HRFOR) in 1995-
98 had to try to work constructively with a military that had just successfully ended
genocide when the world community failed to step in.° The Rwandan Patriotic Army
(RPA) was strong, unified and well-led. They did not welcome criticism or even
suggestions from anyone, least of all civilians from the very institution that they
viewed had failed Rwanda in its greatest moment of need: the UN.

Yet the RPA-led government was committing serious human rights violations,
not on the scale or gravity of genocide,*® but worrying nonetheless. HRFOR human
rights officers worked alone in this period.** The UN military peacekeepers and a
weak and ineffectual CIVPOL group left Rwanda by early 1996. So HRFOs would
have to identify a way to curb military excesses while fighting continued in north-
west Rwanda where genocidal forces continued to attack from sanctuaries in the
Demaocratic Republic of the Congo.

HRFOR realised that the only way to influence the RPA was to have solid
information on their activities, especially on the way they used force in situations of
alleged combat. The mission needed facts gathered in precisely the most dangerous
parts of Rwanda, coupled with a sound knowledge of the laws of armed conflict.

Wielding HRFOR reports, both internal and public, as a wedge, HRFOs sought
more meetings with officials to discuss human rights concerns. The number and
quality of these substantive meetings gradually increased as the RPA realised the
accuracy of the HRFOs’ information. During these meetings, HRFOR would offer
the RPA assistance to address the problem uncovered in the inquiries. For example,
after a study showing that prison guards had adopted a shoot-to-kill policy for
prisoners trying to escape, the mission leadership pointed out to senior military
officers and the chief military prosecutor that international norms prohibit the use of
deadly force except when lives are immediately in danger. HRFOs distributed copies
of the relevant articles of the Geneva Conventions and Protocols*? and the UN Basic

® On HRFOR see I. Martin, ‘After Genocide: The UN Human Rights Field Operation in
Rwanda’, in Honoring Human Rights.

0 See Report on the Situation of Human Rights in Rwanda submitted by Mr. René
Degni-Ségui, Special Rapporteur, under paragraph 20 of resolution S-3/1 of 25 May 1994,
UN Doc. E/CN.4/1996/7 (1995), at 56.

1 Report of the High Commissioner for Human Rights on the Activities of the Human
Rights Field Operation in Rwanda submitted Pursuant to General Assembly Resolution
50/200, UN Doc. E/CN.4/1996/111 (1996), at 10-32.

2. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of August 12, 1949, 75 UNTS (1950), 31; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea of August 12, 1949, 75 UNTS (1950), 85; Geneva Convention Relative to the Treatment
of Prisoners of War of August 12, 1949, 75 UNTS (1950), 135; Geneva Convention Relative
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Principles on the Use of Force and Firearms by Law Enforcement Officials®® in
English and French. After some resistance, the Rwandese military agreed to change
its policy and the number of such shootings dropped dramatically. HRFOR provided
training for prison guards and the military on human rights and the use of force and
the rights of detainees.'*

Another example concerned the indiscriminate use of force by Rwanda’s army
in its fight against Hutu extremists in the northwest. Violence intensified in 1997,
resulting in several large massacres; many women, children and the elderly were
killed. The RPA insisted they had been caught in the ‘cross-fire’ between the militias
and the RPA. When HRFOs visited the sites to interview survivors, however, they
often found no evidence of a battle. All signs indicated that the shooting was from one
direction only: the RPA’s. Despite several meetings with senior officers, no progress
occurred on the issue. HRFOR felt compelled to document the most severe cases and
to issue a public report in the face of such resistance and denial. Following the public
report, although angry, senior RPA officers agreed that some ‘excesses’ might have
occurred. The chief military prosecutor launched investigations and arrested several
RPA officers.’® The prosecutor also asked HRFOR for assistance in training his staff
in investigating violations of the Geneva Conventions and in training senior RPA
officers in the provisions of the Conventions and Protocols. HRFOR legal officers
assisted the military prosecutor, trained his staff and attended trials to monitor their
fairness. Several RPA commanding officers were convicted and given long prison
sentences for violating the laws of war.

Abkhazia/Georgia

The UN and OSCE have had a joint human rights operation in the breakaway section
of Abkhazia in the Republic of Georgia since the end of the civil war there in the
early 1990s.* The office has four HRFOs allotted but frequently it is not fully staffed.
Meanwhile, anywhere from 100-140 UN unarmed military observers are based in
Abkhazia to monitor the ceasefire agreement and related issues, especially along the
tense and heavily armed ‘border’ between Abkhazia and Georgia proper.

to the Protection of Civilian Persons in Time of War of August 12, 1949, 75 UNTS (1950),
286; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 1125 UNTS (1979), 3.

13 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders, Havana, Cuba, 27 August to 7 September 1990.

% 1bid., at 8-9.

5 See Report of the High Commissioner for Human Rights on the Activities of the
Human Rights Field Operation in Rwanda, UN Doc. E/CN.4/1998/61 (1998), at 10-32.

% Ibid.

17 See A. Clapham and F. Martin, ‘Smaller Missions Bigger Problems’, in Honoring
Human Rights, pp. 289-317 and the OSCE mission website at http://www.osce.org/
georgia/16294.html.
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Since Abkhazia is heavily mined and large sectors are inaccessible, HRFOs have
had great difficulty gathering reliable information on the human rights situation.
With only four people, they must develop other sources with access.

The UNMOs visit every sector of Abkazia. They have helicopters and land-mine
resistant vehicles. While on assignment in Abkhazia in 1997, the present author
reviewed UNMO daily situation reports (Sit Reps). The Sit Reps had an entry for
information on the human rights situation, yet all the Sit Reps had ‘NTR’ or ‘nothing
to report’ on human rights. The HRFOs knew in general terms that human rights
abuses were rife but could neither get the details nor confirmation because they
could not travel to interview witnesses or examine the scene.

The present author approached the Bangladeshi general heading the UNMO
contingent and explained the situation to him. He readily agreed that the HRFOs
should brief the UNMOs on human rights, what constitutes a violation, which rights
are most at risk in Abkhazia and how to gather the most relevant details in a quick
interview. HRFOs and the author briefed the UNMOs who said they would seek
this type of information on their visits. Almost immediately the UNMO Sit Reps,
which they shared with HRFOs, contained a wealth of information on discrimination
against non-Abkhaz, tensions in the schools over language issues, harsh detentions
in police lock-ups and illegal activities by government-sponsored militias. No more
‘nothing to report” when it came to human rights.

HRFOs alone could never have gotten this information. The UN/OSCE operation
was able to ‘leverage’ 120 eyes, ears and brains to extend its reach well beyond the
three or four people on its staff. Later, HRFOs were able to accompany UNMOs
on some of their visits. This allowed the HRFOs to get the information directly,
but because so many people gather when they see HRFOs, staff cannot ‘provide
the local people willing to communicate what they know and feel with the level of
confidentiality called for’.*® This is a significant trade-off whenever HRFOs try to
involve international security personnel, or any other sector, in fact-finding, follow-
up and reporting. HRFOs’ effective reach and access increases while confidentiality
and control of the information decreases. This trade-off is usually worth it, but
HRFOs should be aware of the possible negative consequences.

Kosovo

The United Nations Mission in Kosovo established a Joint Task Force on Minorities
as soon as it began operations in the summer of 1999.*° The Task Force had
representatives from the North Atlantic Treaty Organization forces or Kosovo Force
(KFOR), the UN CIVPOL, the OSCE Human Rights Department, the International

8 | Zaharieva, ‘Abkhazia’, Human Rights, No. 1/1999 (A quarterly review of OHCHR)
(Geneva: OHCHR), 26.

¥ On Kosovo see W. G. O’Neill, Kosovo: An Unfinished Peace (Boulder: Lynne
Rienner, 2002); and M. Brand, ‘Effective Human Rights Protection when the UN Becomes
the State: Lessons from UNMIK’, in The UN, Human Rights and Post-conflict Situations,
pp. 347-375.
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Committee of the Red Cross, the United Nations Children’s Fund (UNICEF), the
Office of the United Nations High Commissioner for Refugees and the Human
Rights Office of the special representative of the secretary-general (SRSG). Their
job was to identify dangers to the non-Albanian minorities following the withdrawal
of Serbian forces and to identify how best to protect the remaining Serbs, Roma,
Slavic Muslims, Turks and Gorani from human rights violations.

The Task Force soon identified a serious problem in the Zupa Valley northeast
of Prizren town in the fall of 1999. Men and women, predominantly Serb, but also
including Muslim Slavs, most of whom were over 65 years old, were targeted in
several villages in the valley by young Albanian thugs. KFOR sent patrols to these
villages which were greatly appreciated but insufficient. The Task Force decided to
send the SRSG’s human rights advisor along with OSCE human rights officers to the
Zupa Valley to gather first-hand information and report back to the Task Force with
a recommended plan of action.?

The Task Force team visited several of the villages in early October 1999,2
meeting several elderly Serb women and men who were completely terrified, and
with good reason. Several had recently been severely beaten. One woman’s face
was still swollen badly and she had black and blue marks on her neck, ten days
after the beating. A 96 year old man was beaten to death in one of the villages on 15
September; his body was found in his house with his hands tied behind his back and
a strap tied across his mouth. Everyone begged for more KFOR protection. They
feared for their lives. In some cases the alleged perpetrators were arrested, but were
later released and were seen again in the area soon after. The Albanian-dominated
judiciary refused to prosecute Albanians who had allegedly attacked Serbs or other
minorities.

The Joint Task Force team met a German KFOR patrol and the soldiers said they
wanted to do more to protect the villagers. So far, they could only patrol occasionally
and everyone knew that the perpetrators of these crimes and human rights violations
only waited for the patrols to leave and they then returned to terrorise, beat, kill and
steal.

Following this visit, the team reported its findings to the entire Task Force who in
turn recommended that the SRSG ask the KFOR Commander to install a permanent
check-point on the one road leading to and from the villages in the Zupa Valley.
The KFOR representative on the Task Force agreed to approach his superiors in the
KFOR Commander’s office to reinforce the request. The KFOR Commander agreed
and ordered the Turkish contingent in Prizren to erect a checkpoint on the road.
German KFOR increased their mobile patrols and varied the timing to make them
unpredictable. The attacks in the Zupa Valley stopped. HRFOs’ information, analysis
and advocacy helped lead to decisive action by international military counterparts
that increased human rights protection in a volatile setting.

2 This account draws on O’Neill, Kosovo: An Unfinished Peace, pp. 70-72.

2 See Report of the High Commissioner for Human Rights on the Situation of Human
Rights in Kosovo, Federal Republic of Yugoslavia, UN Doc. E/CN.4/2000/10 (1999), at 90—
128.
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Darfur

Sudan’s western region of Darfur presents one of the most compelling and complex
human rights challenges of the 21st century.?? Up to 400,000 people have been killed
from the conflict or famine and disease generated by the war. Over 2,000,000 have
been forced to flee their homes and farmland by the Sudanese armed forces and
the militias that they arm and support. In response to such a huge human rights
catastrophe in an area the size of France with no roads and limited logistics, the UN
mustered eight HRFOs in August 2004 and sent them to Darfur with limited support,
logistics and information.?

Similar to the situation described in Abkhazia, the HRFOs are not alone; the AU
deployed about 3000 personnel by mid-2005. These included military observers,
soldiers to protect them, and some international police. This force, known as the
African Mission in Sudan (AMIS), has a limited mandate: to monitor, investigate
and report on ceasefire violations primarily. It can also help civilians who are under
imminent threat and in the immediate vicinity, consistent with AMIS’s capacity,
which is limited.

The UN’s HRFOs’ capacity was even more limited. The eight observers’ mobility
was restricted, as was their access. Burning and looting of villages, rape, torture and
illegal arrests occurred throughout Darfur but the HRFOs had difficulty confirming
and providing details. They had few vehicles, no language assistants and Darfur’s
daunting geography prevented quick verification of violations. The Sudanese
government’s refusal to cooperate exacerbated the problems.

Even the AMIS troops do not have enough people, helicopters, planes, vehicles or
computers; their communications and logistics are not up to the task.? But compared
to the UN HRFOs, they are a powerful behemoth. Fortunately, many AMIS troops
have unofficially shared their information with human rights and humanitarian
officers, including horrific photographs documenting abuses almost as they occurred
or immediately after.? Troops in AMIS from Rwanda have publicly stated that they

2 See Report of the Special Rapporteur on the Human Rights Situation in the Sudan,
Sima Samar, UN Doc. E/CN.4/2006/111 (2006); Report of the International Commission
of Inquiry on Darfur to the United Nations Secretary-General (Geneva: OHCHR, 2005);
and W. G. O’Neill and V. Cassis, Protecting Two Million Displaced: The Successes and the
Shortcomings of the African Union in Darfur, Occasional Paper (The Brookings Institution-
University of Bern Project on Internal Displacement, November 2005).

2 Their number has grown to over 50 since June 2005 and support from the OHCHR
and the United Nations Mission in Sudan peacekeeping operation has also increased.

2 See African Union, Conclusions of the Third Meeting of the Military Staff Committee
held on 25 April 2005, at Addis Ababa, Ethiopia (2005), at 1-3.

% For an extensive analysis of the AU’s shortcomings, see Crisis Group, The AU’
Mission in Darfur: Bridging the Gaps, Africa Briefing No. 28 (Nairobi/Brussels: Crisis
Group, 2005).

% N. D. Kristof, “The American Witness’, The New York Times, 2 March 2005, A-19.
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will not simply stand by and watch civilians be massacred as happened in their
country under the eyes of helpless UN peacekeepers in 1994.2

HRFOs have established solid working relationships in each of Darfur’s three
states with AMIS. Regular meetings are held, information exchanged and analysed,
and even coordinated approaches to the government designed. AMIS has designated
liaison officers to work with the UN HRFOs and others concerned, such as UNHCR
protection officers and United Nations Development Programme’s (UNDP) rule
of law officers. HRFOs are working with the AMIS CIVPOL to develop common
strategies on investigating and prosecuting rape and sexual violence, which is
rampant in Darfur.?

The United Nations Mission in Sudan (UNMIS) and AMIS reached an agreement
in July 2005 under which AMIS provides transportation and escorts to UN human
rights observers in high risk areas where the observers otherwise would never be able
to go. These are precisely the spots where serious human rights violations occur and
the need for monitoring and investigation the greatest. AMIS and the human rights
observers have also agreed to share information and AMIS troops have received
human rights training from the UN HRFOs.?®

Darfur provides cutting edge opportunities to build on HRFO-security forces
collaboration in a dangerous and demanding environment. Some in the human rights
and especially in the humanitarian community criticise a creeping ‘politicisation’ or
‘militarisation” of humanitarian assistance or human rights work.*® Darfur shows,
however, that striking the right balance between cooperation and ‘independence’ is
possible; while the risks are there, the rewards from a healthy collaboration between
the international security sector and HRFOs are potentially enormous and worth the
risk.

Training

Examples of HRFOs’ efforts to train both international and national security forces
abound. It is the most common approach to forging a partnership between human
rights and soldiers, police and corrections.

2 E. Wax, ‘In Darfur, Rwandan Soldiers Relive their Past’, The Washington Post, 28
September, 2004, A-20, who quotes a Rwandan soldier: ‘Every night you go to sleep thinking,
“I could do more. We could do more with a better mandate™’.

% S. Sengupta, ‘Unrelenting Attacks on Women in West Sudan Provoke an International
Outcry’, The New York Times, 26 October 2004, A-10. In one case, the AMIS soldiers went to
the scene of a reported gang rape and found caked blood on the ground.

2 Monthly Report of the Secretary-General on Darfur, UN Doc. S/2005/523 (2005),
at 14.

% N. de Torrente, ‘Politicized Humanitarianism’, Harvard Human Rights Journal
vol. 17 (2004), 1; for a response see P. O’Brian, ‘Politicized Humanitarianism: A Response
to Nicolas de Torrente’, Harvard Human Rights Journal vol. 17 (2004), 31. See also
G. Loescher, ‘Threatened are the Peacemakers’, Notre Dame Magazine (Spring 2005),
available at www.nd.edu/~ndmag/sp2005/loescher.html.
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Haiti

HRFOs working in the UN/OAS International Civilian Mission in Haiti (MICIVIH)
worked with their UN CIVPOL colleagues to create a curriculum for the new
National Police School that incorporated human rights in every subject. Human
rights was not isolated and treated as a peripheral issue but permeated every aspect
of policing. HRFOs stationed all over Haiti then monitored the performance of the
newly-deployed Haitian National Police (HNP) after they had finished their training
to provide feedback to their superiors and to their academy so that issues that
presented continuing challenges received more attention and time.3! The curriculum
was updated based on ‘real-world feedback’ from HRFOs and continually tested as
HNP officers worked their beats.

Guatemala

The United Nations Mission in Guatemala (MINUGUA) incorporated human rights
standards in all subject areas of police training, e.g. arrests, detention, investigations,
interrogations, use of force, crowd control. They did not relegate human rights to
a peripheral area seen as ‘optional’ for police work. Domestic violence training
received special attention because it pervades the country. Many police believed that
this is a “‘private matter’ not requiring police intervention.®

MINUGUA also invited representatives of civil society to participate in the
police training, something tried before successfully in Haiti. It is vital for both the
police and the people they are meant to serve and protect — especially in situations
where the police have done everything but serve and protect — to work together early
to establish mutual trust. Having community leaders come to the police academy to
speak to the trainees, participate in role-plays and training exercises, and just mingle
at breaks and over lunch helps to change the culture and mentality in an institution
that had brutalised the population for decades.

MINUGUA’s police training included academic experts in criminology,
anthropology and related disciplines who designed and delivered the training. This
is another excellent initiative; often the UN overlooks local academic research and
expertise which could strengthen police training and performance.®

8 W. G. O’Neill, ‘Human Rights Monitoring versus Political Expediency: The
Experience of the OAS/UN Mission in Haiti’, Harvard Human Rights Journal vol. 8 (1995),
101-128.

32 See Report of the Independent Expert, Mrs Mdnica Pinto, on the Situation of Human
Rights in Guatemala, UN Doc. E/CN.4/1996/15 (1995), at 117.

3 W. G. O’Neill, ‘Human Rights and Police Reform: A HURIST Document’, (July
2004), 29-32. HURIST is a joint program of UNDP and OHCHR.



136 The Human Rights Field Operation

Institution-building

Training in human rights is necessary but not sufficient to reform security forces.
More effort and money need to be directed toward strengthening the army, police
and penal systems as institutions. Promoting and awarding integrity and good
performance, transparency in all hiring and firing decisions, accountability for the
budget, using modern methods of administration, management and procurement,
and creating an effective oversight body to deter, root out and punish misconduct are
essential to lasting reform. HRFOs have addressed systemic problems in national
security forces and embedded systems that will perpetuate reform long after the last
international HRFOs or UN Blue Helmet leaves.*

East Timor

The local police force no longer existed by the time the United Nations Transitional
Administration in East Timor (UNTAET) assumed responsibility for governing in
October 1999; they fled following the scorched earth campaign of the Indonesian
military and their East Timorese militias after the referendum on autonomy in August
1999.% The UN had to create a new police force from scratch. The UN established
the new Timor Lorosa’e Police Service