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Preface

federal system is inherently more complex than a unitary system with

the degree of complexity of a given federal system reflecting the extent
of the constitutional concentration of political powers in the national gov-
ernment and in the regional governments, ease or difficulty of the amend-
ment of the constitution, and court interpretation of the powers of the two
spheres of government. A thorough understanding of the United States fed-
eral system—encompassing national-state, interstate, and state-local rela-
tions—necessitates an in-depth study over an extended period of time
because of the system’s Daedalian nature. The author places particular
emphasis on the continuing kaleidoscopic changes in the nature of the
system and the adequacy of theories in explaining functioning of the system.

A review of the early books on the United States governmental system
reveals they described the constitutional distribution of powers between
Congress and the states based on the dual theory of federalism and hence
were legalistic in nature. The theory of cooperative federalism came to
prominence in the post—World War II period and books generally focused
heavily on congressional conditional categorical grants-in-aid to state and
local governments, and later block grants and general revenue sharing.
Although Congress first used a delegated power in 1790 to supersede the reg-
ulatory powers of states in two areas, no book until 1991 focused on con-
gressional enactment of preemption statutes removing regulatory powers
from the states.! Similarly, no general book on state-local relations was pub-
lished until 1983 and no general book on interstate relations was published
until 1996.2

This volume’s central intergovernmental theme is the accretion of
political power in the United States at the national level. With a few excep-
tions, Congress prior to 1965 intruded indirectly into traditional state and
local government by offering conditional categorical grants-in-aid to state

ix
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and local governments, and they could avoid the conditions by not apply-
ing for and accepting the grants. The explosion in enactment of national
preemption statutes—including ones establishing minimum national stan-
dards removing regulatory powers from subnational governments com-
menced in 1965—has worked revolutionary changes in the federal
governance system that have profound implications for the three planes of
government—national, state, and local—in the nation.

These changes affect the governance role played by voters. Democratic
theory is premised on citizens playing an active and informed governance
role. The continuing concentration of political power on the national plane
reduces citizen participation in policy making because of the large geo-
graphical scale of the nation, but increases the influence of economic spe-
cial interest groups.

Two other intergovernmental themes are emphasized. The health of a
federal system is dependent on cooperative relations between sister states
and a mechanism for settling interstate controversies. The U.S. Constitu-
tion authorizes states to enter into interstate compacts with the consent of
Congress and grants original jurisdiction to the U.S. Supreme Court with
respect to interstate disputes, a grant made exclusive by Congress in 1789.

State-local relations also are of great significance because local gov-
ernments provide the bulk of governmental services and are engaged in a
broad range of regulatory activities. These governmental units originally
were creatures of their respective state government, but today general-
purpose local governments in most states possess significant discretionary
powers flowing from state constitutional and legislative devolution of
powers.

The concluding chapter examines the adequacy of current theories—
dual and cooperative—in explaining national-state relations and provides
postulates of a more general theory encompassing national-state, interstate,
and state-local relations.
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CHAPTER 1

National-State Relations

he United States, with 3,628,150 square miles of territory, is one of the

largest and most diverse nations in the world. An understanding of the
nation’s federal system cannot be gained without knowledge of the nation’s
diversity. Individual states vary in size from Alaska with 586,400 square
miles of territory to Rhode Island with only 1,214 square miles of territory.
Equally great population differences are found in the population of the
states, ranging in 2004 from 509,294 in Wyoming to 19,254,630 in New
York to 36,132,147 in California. Population density ranges from 1.1 per
square mile in Alaska to 1,134.4 per square mile in New Jersey. A sharp shift
has occurred since 1945 with the fastest-growing states in the south and the
west, and several states losing population. New York lost more than 126,000
residents in the year ending on July 1, 2006. Similar differences exist
between the populations of local governments ranging from 75 residents in
Dixville Notch, New Hampshire, governed by an open town meeting, to
more than 8,000,000 in New York City.

Racially, the nation is diverse with whites of various ethnicities con-
stituting 67.9 percent of the population, blacks (African Americans) 15.9
percent, Asian 5.5 percent, American Indian and Alaska natives 0.4 per-
cent, native Hawaiian and other Pacific islanders less than 1.0 percent.

Several states have sizable economies and California has the seventh
largest economy in the world with its 2006 gross state product totaling
$1,621,843 million compared to $24,178 million in North Dakota. Per capita
personal income varied from $24,820 in Louisiana to $47,819 in Connecti-
cut. Tax collections in the United States are large: $2,398,000,000,000 in
fiscal year 2007 by the U.S. government and $2,435,084,000,000 by the fifty
States and their local governments. Congress annually appropriates approx-
imately $450,000,000,000 in financial assistance to subnational governments.
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There are significant political cultural differences between the States
and often within a state such as New York. These differences affect the
functioning of the federal system with respect to the extent of cooperation
and conflict between the national government and individual states, and
between states. Daniel ]. Elazar developed a typology of political culture
facilitating an understanding of why government systems differ in various
states.! The marketplace underlies the individualistic political culture,
which “places a premium on limiting community intervention—whether
governmental or non-governmental—into private activities to the mini-
mum necessary to keep the market place in proper working order.”?

Elazar defined the moralistic political culture as one committed to pro-
moting the public interest that may necessitate governmental intervention in
private matters in order to achieve goals benefiting the general public.? Hence,
governmental activism is more common where this type of culture prevails.

The traditionalist political culture “accepts government as an actor
with a positive role in the community, but it tries to limit that role to secur-
ing the continued maintenance of the existing social order.”* In such a soci-
ety, politics tends to be conservative and the role of government is custodial
and not activist.

The federal system since 1965 has become more complex and has been
characterized by the increasing concentration of political powers in the
national government flowing from congressional preemption statutes remov-
ing completely or partially regulatory powers from subnational governments
and generally broad U.S. Supreme Court interpretations of the scope of the
delegated powers of Congress.

NATIONAL GOVERNANCE SYSTEMS

Governments may be classified in terms of the geographical distribution of
political power as unitary, confederate, and federal. The terms “confedera-
tion” and “federation” were synonymous in the eighteenth century. An
understanding of a federal system is promoted by comparing it with the uni-
tary and confederate systems.

A Unitary Government
In a unitary form, one central government wields supreme power over all ter-

ritorial divisions within the nation. Provinces, cities, counties, and other
political units owe their creation and continued existence to the central gov-
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ernment and they possess only such powers as the central government grants
them. The central government can make a broad or a limited devolution of
powers to lower planes of government.

Unitary governments are the most common form in the world and sub-
national governments are viewed primarily as administrative subdivisions to
carry out national policies. Commonly, the national government prescribes
in minute detail the policies to be implemented and the procedures to be
followed. Since the lower-tier units are subject to more or less continuous
supervision and control, the unitary organization is able to achieve a degree
of national homogeneity, provide uniformity of policy and administration,
and concentrate power swiftly and completely in times of national emer-
gencies and wars.

The major disadvantage of this system may be its inflexibility. Identi-
cal policies and methods are applied to all local conditions regardless of
their applicability in specific areas; sometimes they are suited ideally to
solve certain local problems, but at other times they are unsuitable and
unadaptable.

The relationship between a state government and its political subdi-
visions in the United States historically was unitary. Today, the relation-
ship is unitary in some states and federal in other states as explained in
chapter 8.

A Confederation

The reverse of a unitary system, a confederate system is one in which two
or more independent states band together to establish a central government
agency designed to accomplish certain specific common purposes including
typically the conduct of foreign affairs and national defense. Each state
retains its sovereignty and control over all persons and things within its
boundaries with the exceptions of the powers delegated to the central
agency. Hence, a confederacy is a system adaptable readily to regional policy
preferences.

A confederation is inherently an unstable form of government since
individual states may nullify the acts of the central agency and even with-
draw from the confederation. In addition, each state may impose high tar-
iffs on goods from other states and discriminate against noncitizens. The
friction resulting from such measures tends to destroy the effectiveness of the
confederation.

Despite its disadvantages, this system of government has been an instru-
ment for cooperation in revolutionary emergencies and sometimes has been
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a prelude to the establishment of a closer and more stable political union.
The experience of the United States, which had a confederate form of
government in the period 1781 to 1788, illustrates this point and is described
in greater detail in chapter 2.

A Federal System

In a federal system, all exercisable governmental powers are divided between
a national government and several state (canton, province, land, etc.) gov-
ernments with the exception of concurrent powers exercisable by either
plane of government. This system seeks to combine the advantages of the
unitary system and the confederate system, but inherently involves exceed-
ingly complex intergovernmental relations if states possess broad powers. In
addition, this system may suffer from some of the disadvantages of the other
two systems.

The distribution of political powers is made by means of a written con-
stitution, the national government and each state government in theory are
supreme within the respective fields assigned to them, and each possesses
certain concurrent powers. Kenneth C. Wheare in 1964 defined “the fed-
eral principle” as “the method of dividing powers so that the general and
regional governments are each, within a sphere, co-ordinate and inde-
pendent.” The national government, if it so desires, can devolve responsi-
bility for a national function—Iegislative, executive, administrative—on
the states and the U.S. Congress has done so as noted in chapter 9.

Elazar provided a similar comprehensive definition of a federal system:
“Federalism can be defined as the mode of political organization that unites
smaller polities in an overarching political system by distributing power
among general and constituent governments in a manner designed to pro-
tect the existence and authority of both.”6 Carl ]. Friedrick in 1968 viewed
federalism as “the process by which a number of separate political commu-
nities enter into arrangements for working out solutions, adopting joint
policies, and making joint decisions on joint problems, and conversely, also
the process by which a unitary political community become differentiated
into a federally organized whole.”?

Richard H. Leach traced the development of the federal system to sev-
enteenth-century England where “a strong feeling of local autonomy pre-
vailed” which was transplanted to the North American colonies and added:
“Federalism took root as well in the working relationship that evolved
between the English Crown and government and the colonies during the
colonial period. Isolated geographically from England, the colonies were
tied governmentally to the other country only loosely, and the nature of the
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ties varied from time to time and from colony to colony. Nor was a successful
attempt every made to rationalize and formalize the relationship.”®

ADVANTAGES OF A FEDERAL SYSTEM

Supporters of a federal system cite eight advantages inherent in the system.
First, uniformity of policy and administration can be achieved in national
affairs to the extent needed while states retain control over their respective
internal affairs. In particular, the high costs that may be associated with
nationally uniform policies are avoided.

Second, the retention of a number of powers by the states acts as a
safeguard against undue concentration of governmental authority in the
nation that might result in the abridgement of the rights of citizens, in gen-
eral policies harmful to sections of a geographically large nation, or both.
James Madison in The Federalist Number 51 emphasized the prevention of
the overconcentration of political power inherent in a federal system.

In a single republic, all the power surrendered by the people is sub-
mitted to the administration of a single government; and the
usurpations are guarded against by a division of the government
into distinct and separate departments. In the compound republic
of America, the power surrendered by the people is first divided
between two distinct governments, and then the portion allotted
to each subdivided among distinct and separate departments.
Hence a double security arises to the rights of the people. The dif-
ferent governments will control each other at the same time that
each will be controlled by itself.?

Third, individual states may serve as laboratories of political experi-
mentation for innovations in governmental policies. Successful experiments
in individual states have led to sister states and Congress adopting the new
policies.10

Fourth, states do not have to wait for the national government to for-
mulate and implement a program to solve a problem since each state can use
its own good judgment and resources in fashioning a remedy.

Fifth, minorities concentrated within one or more states are able to
elect their members to state and local government offices, and to influence
national policies through the pressure asserted by their state and local gov-
ernment officers on the national legislature.

Sixth, the political decentralization of power provides citizens with
additional opportunities to participate in the governance system. There are
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more appointed and elected offices in a federal system and most of these
offices are located in close proximity to the residences of citizens.

Seventh, Friedrick maintained federalism “enhances consensus in polit-
ical discussion in the sense that solutions are sought that will reduce the size,
resentments, and coercion of defeated minorities as well as of permanent
minorities which cannot hope to become majorities . . .”11

Eighth, Friedrick also is convinced a federal system “enhances confi-
dence in, and loyalty to a constitutional polity.”!2

Disadvantages of a Federal System

Four major disadvantages of a federal system have been identified. First, the
system may be rigid if the power distribution can be changed only by means
of a formal constitutional amendment, a process that often is prolonged and
typically difficult.

Second, existence of concurrent powers, exercisable by the national
government and the regional governments, may result in an uneconomical
overlapping of functional responsibilities and divisive conflicts between the
two planes of government. Such conflicts are especially apparent in times
of rapid economic and social changes when jurisdictional conflicts may
delay or prevent effective action by either the national government or
regional governments or failure of the two planes of government to integrate
their policies. Concentration of authority in one government as in a uni-
tary state would result in greater effectiveness and efficiency during a period
of rapid change in contrast to a federal system.

Third, serious problems may be caused by lack of uniformity in impor-
tant functional areas—including banking, highway safety, insurance, and
mental illness—as laws and regulations governing these areas may vary widely
among regional governments. Furthermore, problems may be created by the
failure of one or more regional government(s) to recognize the public acts and
records, such as contracts and divorces, of another regional government.

Fourth, an English socialist, Harold J. Laski, wrote in 1939 that feder-
alism in the United States was obsolete and could not cope with the prob-
lems generated by the Great Depression, and declared nine years later “the
States are provinces of which the sovereignty has never since 1789 been
real.”13

Theories of American Federalism

Two theories—dual federalism and cooperative federalism—are prominent
in the literature. Most students of federalism today find relatively little
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explanatory value in the dual federalism theory, but find greater validity in
the cooperative theory. Neither theory, however, explains congressional use
of coercive preemption powers to remove completely or partially regulatory
powers from state and local governments, or relates to interstate relations
and state-local relations. Chapter 9 reviews these theories and offers a
dynamic kaleidoscopic theory of national-state relations that can be
expanded to include interstate relations and state-local relations in states
with a constitution establishing an Imperium in Imperio by devolving powers
to general-purpose local governments.

DuUAL FEDERALISM
Edward S. Corwin in 1950 utilized the following postulates to define dual
federalism:

1. The national government is one of enumerated powers only;

2. Also the purposes which it may constitutionally promote are
few;

3. Within their respective spheres, the two centers of govern-
ment are “sovereign” and hence equal;

4. The relation of the two centers with each other is one of
tension rather than collaboration.14

A fifth postulate could be added: One plane of government does not employ
coercive powers against the other plane.

The U.S. Constitution suggests this theory. Section 8 of Article I del-
egates specific powers to Congress and the Tenth Amendment stipulates
“the powers not delegated to the United States by the Constitution, nor pro-
hibited by it to the States are reserved to the States respectively, or to the
people.” In addition, the Fourteenth Amendment provides for dual citizen-
ship by stipulating “all persons born or naturalized in the United States and
subject to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside.”

Dual federalism sometimes is described as a layer cake, thereby sug-
gesting the national government and a state each possesses sovereign powers
and may determine and implement policies within their respective compe-
tences unimpeded by the other plane. The dual federation theory incorpo-
rates a simplistic and static model of national-state relations by explaining
changes in such relations can be accomplished only by formal amendment
of the U.S. Constitution. John C. Calhoun of South Carolina early in the
nineteenth century promoted this viewpoint that was popular in the south-
ern states.1>



8 Contemporary American Federalism

COOPERATIVE FEDERALISM

James Madison of Virginia, considered by many to be the father of the U.S.
Constitution, made clear in 1799 there was no intent to establish a system
of dual federalism. In an address prepared on behalf of the Virginia Assem-
bly, he wrote the national government “can not be maintained without the
co-operation of the States.”10

Elazar demonstrated conclusively a rigid dual system of federalism never
existed in the United States and cooperation has been a hallmark of
national-state relations since the early years of the nineteenth century to
1913.17 Cooperative federalism implies the existence of two planes of gov-
ernment which is the essential feature of dual federalism, but differs from it
in terms of extensive interplane cooperation. Whereas a number of the
examples of such cooperation cited by Elazar during the early decades of the
federal system were relatively minor, cooperation became extensive in the
twentieth century, particularly in the period after World War II. In large
measure, the cooperation was recognition of the fact most major multifac-
eted governmental problems no longer are exclusively national problems, or
state problems, or local problems. In addition, cooperation was the product
of the Congress’s offer of pecuniary inducements to the states to execute
national policies, a subject analyzed in detail in chapter 6. The theory of
cooperative federalism is based in part on the postulate that one plane of
government does not coerce or encroach on the sphere of the other plane.

This theory retains greater explanatory value than the theory of dual
federalism as numerous national-state relations, including ones structured by
national preemption statutes, are cooperative in nature. The national gov-
ernment provides many services free of charge to state and local govern-
ments, including the Federal Bureau of Investigation’s fingerprint service
and specialized training programs conducted by various national depart-
ments and agencies.

President Lyndon B. Johnson in the 1960s employed the term creative
federalism to describe an aspect of his “Great Society” programs involving
the mobilization of local government and private resources, along with
national and state resources, to solve public problems on a cooperative basis.

The theory of cooperative federalism is helpful in promoting an under-
standing of the system, yet fails to explain congressional structuring of
national-state relations by the coercive use of formal preemption powers,
cross-cutting sanctions, cross-over sanctions, and tax sanctions explained in
chapters 4 and 6.

THE EVOLVING FEDERAL SYSTEM
The 1788 campaign on ratification of the proposed U.S. Constitution cen-
tered on the question of whether an all-powerful Congress would be estab-
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lished that would be a threat to the civil liberties of citizens, a subject exam-
ined in chapter 2. The price for ratification in several states was the prom-
ise by proponents that the first order of business of the new Congress would
be the proposal of a bill of rights as amendments to the constitution. Only
a small number of opponents of the proposed fundamental document
expressed fear that the delegated powers of Congress would be a threat to
the states by encroaching on their sphere of powers and regulating them as
polities. The proliferation of preemption statutes in the 1970s and 1980s led
to a major debate relative to the original intent of the constitution’s framers,
a topic reviewed in chapter 5.

The ratified Bill of Rights has been effective in preventing congres-
sional abridgement of the civil rights of citizens, but the Tenth Amend-
ment—designed to prevent congressional abridgement of the states’ reserved
powers—generally proved to be ineffective in the 1970s and 1980s, as doc-
umented in chapter 5. Ratification of the Fourteenth Amendment led to
judicial incorporation of most of the civil liberties provisions of the Bill of
Rights into the amendment in the twentieth century, thereby protecting
these liberties from abridgement by states and their political subdivisions.

The unamended constitution implied, without expressly stipulating,
the existence of dual sovereignty and the Tenth Amendment was drafted
and ratified to incorporate dual sovereignty expressly into the constitution.
Under this constitutional conception, Congress and national courts would
be powerless to regulate the states and local governments in their capaci-
ties as polities.

The Tenth Amendment, however, did not freeze national-state rela-
tions. Ratification of the Fourteenth and Fifteenth Amendments and the
U.S. Supreme Court’s generally broad interpretation of the scope of Con-
gress’s delegated powers enable Congress to encroach on many of the tradi-
tional reserved powers of the states as explained in chapters 4 and 5.

In 1988, Justice William J. Brennan of the U.S. Supreme Court in South
Carolina v. Baker opined: “Any federal regulation demands compliance.
That a State wishing to engage in [a] certain activity must take adminis-
trative and sometimes legislative action to comply with federal standards
regulating that activity is a commonplace that presents no constitutional
defect.”18

In terms of its nature, the federal system has evolved from one exhibit-
ing chiefly dual federalism features in 1789 to a system with a number of
characteristics of a unitary system with Congress acting as a central gov-
ernment exercising nearly plenary regulatory powers in several traditional
areas of state and local government responsibility. To a degree, cooperative
federalism appears to have been a transitional phase between an essentially
dual federalism phase and today’s more coercive phase.
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Conflict between the national plane and the subnational plane is
inherent in a federal system. Conflict, of course, does not have to involve
coercion of one plane by the other plane, but a mechanism other than the
court system is essential if a permanent solution to a conflict is to be found.

Arthur N. Holcombe in 1955 wrote:

The coercion of States, which are members of a federal system by
the government of the system in order that they may perform the
obligations of membership in a satisfactory manner, presents one
of the most difficult problems of federal politics. For a principal
purpose of a federation is to secure peace and freedom from forcible
constraint for the federated States, and the coercion of a State by
its own federal government seems to be incompatible with the
nature of a well-ordered federal union.1?

Although Congress enacted 164 complete and partial preemption
statutes removing regulatory powers from subnational governments between
1790 and 1964, these statutes did not regulate states as polities. A revolu-
tion in national-subnational relations commenced in 1965 when Congress
enacted the first minimum standards preemption statute—Water Quality
Act of 1965—that is described in greater detail in chapter 4.20 Minimum
standards statutes regulate private and subnational governmental activities
and provide a state will lose completely authority to regulate the preempted
functional area if the state fails to develop a regulatory program with stan-
dards at least as stringent as the national standards in each preempted area
and an adequate enforcement plan. The number of preemption statutes
reached 589 by March 1, 2008.

State government officers have protested strongly against the use of
preemption powers by Congress and have filed suits challenging the con-
stitutionality of several major preemption statutes. In general, the U.S.
Supreme Court has upheld the constitutionality of such statutes (see chap-
ter 5). Justice Harry A. Blackman in 1985 in Garcia v. San Antonio Metro-
politan Transit Authority suggested states should utilize the political process,
rather than the courts, to seek the amendment or repeal of preemption
statutes. State officers accepted his advice and increased their lobbying
activities in Congress seeking enactment of preemption relief statutes, a
subject examined in greater detail in chapter 4.

There would be no confusion relative to the respective responsibility
of Congress and the states if the dual federalism theory served as the basis
for the federal system. In general, there was relatively little confusion con-
cerning the responsibilities of the two planes of government until Congress
developed seventeen types of complete preemption statutes and eleven types
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of partial preemption statutes (See chapters 4-5).2! Enactment of these
statutes has blurred the responsibility for a number of regulatory activities
since both planes may share responsibility or shift responsibility from one
plane to the other plane. The confused responsibility problem is examined
in chapter 4 and the referee role of the U.S. Supreme Court in terms of
national-state power conflicts is highlighted in chapter 5.

AN OVERVIEW

Chapter 2 focuses on experience with the Articles of Confederation and Per-
petual union; the first national governance document; the Philadelphia
constitutional convention of 1787, which was called to revise the defects in
the articles revealed by experience; and the campaign to convince at least
nine of the thirteen states to ratify the proposed U.S. Constitution.

The U.S. Constitution is examined relative to the division off powers
between Congress and the states in chapter 3. Powers are classified as enu-
merated congressional powers, reserved or residual state powers, concurrent
powers exercisable by Congress and the states, and prohibited powers. The
chapter also describes national guarantees to the states, national dependence
on the states, admission of new states by Congress to the Union, expansion
of national powers, and national government assistance to states and their
political subdivisions.

The subject of chapter 4 is congressional preemption of the regulatory
authority of the states, one of the three principal methods by which power
has become more centralized in the national government. The chapter
examines the major reasons for the sharp increase in the number of pre-
emption statutes since 1965, preemption relief statutes, the confused respon-
sibility problem, national powers delegated to governors of the states, and
costs that the states and local governments must finance because of national
mandates and restraints incorporated in preemption statutes.

Chapter 5 is devoted to an explanation of the dual judicial system, the
exclusive and concurrent jurisdictions of national and state courts, con-
gressional intent to preempt state and local government laws, and major fed-
eralism court decisions.

Intergovernmental fiscal relations is the subject of chapter 6 that
describes the respective taxing powers of Congress and state legislatures,
governmental tax immunity, state taxation of the income of nonresidents
and multijurisdictional corporations, national direct and indirect financial
assistance to subnational governments, and coercion of these governments
by Congress.
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Inherent in a federal system are relations between the states. Chapter 7
explains the provisions in the U.S. Constitution relative to suits by one state
against another state(s); interstate compacts that can provide for centraliza-
tion of political power at the regional level; the requirement that each state
extend full faith and credit to the statutes, final court decisions, and official
records of other states; privileges and immunities of citizens while visiting
another state; interstate rendition of fugitives from justice, interstate trade
barriers and their removal; and the excise tax rate differential problem
involving particularly alcoholic beverages and tobacco products.

Legal and financial relations between a state and its political subdivi-
sions are described in chapter 8 that notes the legal relationship is based on
in the unitary principle in some states and on the federal principle in other
states. Particular emphasis is placed on state financial assistance to local gov-
ernments and the state mandate problem.

Chapter 9, the concluding chapter, reviews the accretion of political
power at the national level in the United States in the light of the alleged
advantages and disadvantages of a federal system outlined in chapter 1,
focuses on dynamic metamorphic national-state relations and the current
powers of the states, and concludes with an outline of the key postulates of
a general theory of American federalism.



CHAPTER 2

Establishment of the Federal System

he governmental system of the United States owes much to English

institutions and philosophies of government. The idea of popular sov-
ereignty, separation of powers, rule of law, natural rights, and natural law (a
universal law transcending man-made laws) were all well developed—
though not always in effect—in England and were transplanted by the early
settlers in the thirteen colonies.

Each colony, at the beginning of the revolution, organized a de facto
government without a constitution and sent representatives to the Second
Continental Congress which first met in May 1775 after the Battle of Lex-
ington in Massachusetts. Although no written document invested this Con-
gress with governmental powers, it borrowed money, raised armies, and
entered into treaties with foreign nations. New Hampshire on June 15,
1776, was the first colony to declare its independences from the British
Crown. And on July 4, 1776, Congress issued a Declaration of Indepen-
dences, drafted by Thomas Jefferson, and called on each state to draft and
adopt a written constitution.

The revolution was not a cataclysmic one sweeping away the existing
governmental institutions. Instead, the revolution transferred the sovereign
power from the British Crown to the thirteen states. There was no general
dissatisfaction with governmental institutions whose heritage was English.
The cause of the revolution was economic and involved taxation and trade.

By 1780, eleven states drafted and adopted constitutions, and Con-
necticut and Rhode Island converted their royal charters into constitutions.
These written fundamental documents recognized that governments
emanate from the people and derive their powers from the consent of the
governed. Each constitution contained a bill, or declaration, of rights pro-
tecting individuals against arbitrary acts of government. These bills are
traceable in origin to the constitutional political ideas of England—the

13
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Magna Charta, the first Habeas Corpus Act, the Bill of Rights of 1689, the
Habeas Corpus Act of 1679, the Act of Settlement of 1701, and the English
Common Law.

As an additional guaranty of popular liberties, the state constitutions
provided for separation of powers among the three branches of govern-
ment—the executive, legislative, and judicial—although the separation was
not complete. The primacy of the state legislature was common, but defi-
nite powers were allotted to the executive and judicial branches to ensure
each branch might guard against unreasonable or capricious actions by the
other two branches. Thus, the rule of law rather than of men—the limita-
tions placed on the future actions of the government—was implicit in the
written state constitutions.

ARTICLES OF CONFEDERATION AND PERPETUAL UNION

The Plymouth Colony, the Massachusetts Bay Colony, Connecticut, and
New Haven organized in 1643 the New England Confederacy, the first con-
federacy in North America. The confederation was formed as a league for
mutual defense against Indian attacks, but went out of existence when the
danger of such attacks vanished. In 1696, William Penn proposed a league
of colonies composed of a royal commissioner and two deputies from each
colony, but the league was not formed.

The first major eighteenth-century proposal for a confederacy was the
product of a congress held in Albany, New York, in 1754 at the suggestion
of the Lords of Trade to provide for mutual defense of the colonies and pre-
vent the Iroquois Indians from supporting the French in Canada. Benjamin
Franklin developed a plan, approved unanimously by the congress, provid-
ing for a congress composed of one delegate from each colony which would
determine strategies for defense and the amount of funds and troops to be
supplied by each colony. The so-called Albany Plan, however, was not
approved by the colonial legislatures.

The Continental Congress submitted in 1777 the Articles of Confed-
eration and Perpetual Union, providing for a league of amity, to the states
for ratification. Since the document provided for a confederation, the arti-
cles could not become effective until all thirteen states ratified the articles.
Maryland, the thirteenth state, did not ratify the articles until 1781.

The delay in ratification of the articles was due to a dispute over title
to lands lying west of the original colonies. The grants of land from the
British Crown extended to the west without limit, but encountered French
claims in the Mississippi valley. Virginia, for example, claimed the present
day states of Kentucky and West Virginia, and the greater part of Illinois,
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Indiana, and Ohio as well as a part of northern Michigan, Minnesota, and
Wisconsin. Massachusetts, jumping over eastern New York to Oswego,
claimed western New York and the lower half of Michigan and the lower half
of Wisconsin. And Connecticut claimed what became the northern part of
Ohio, Illinois, and Indiana. Territorial disputes continued subsequent to
ratification of the U.S. Constitution and two means of settling such disputes
were included in the new fundamental document as explained in chapter 8.

The Second Continental Congress on October 10, 1780, sought to end
the dispute over land titles by promising that lands ceded to the Union by
a state would be “disposed of for the common benefit of the United States
and be settled and formed into distinct republican States which shall become
members of the Federal Union, . . .”! The stalemate was broken in 1781
when New York, which had few territorial claims, and Virginia, which had
many land claims, ceded their lands to the Union and the other states fol-
lowed by ceding lands. The Congress, created by the articles, in 1787
enacted the famous Northwest Ordinance providing for the admission into
the Union of parts of the Northwest Territory as states when the population
reached 50,000 and prohibiting slavery.2

Interestingly, Article XI of the Articles of Confederation and Perpet-
ual Union provided that “Canada acceding to this Confederation, and join-
ing in the measures of the United States, shall be admitted into and entitled
to all the advantages of this Union, but no other colony shall be admitted
into the same unless such admission be agreed to by the nine States.”

The articles were a unique document providing for more than a
common defense alliance and stressing the confederation was “perpetual” in
nature. The word “government” does not appear in the articles and Martin
Diamond maintained “neither the friends nor the enemies of the Confed-
eration regarded the Articles as having created any kind of government at
all, weak or otherwise.”3

Article II of the articles declared: “Each State retains its sovereignty,
freedom and independence, and every power, jurisdiction and right which
is not by this confederation expressly delegated to the united States in Con-
gress Assembled.” Employment of the lower case “u” in “united” was
designed to make clear the articles were establishing a league of states and
not a government driving its powers from the people. The latter generally
were fearful of a supergovernment.

Article III of the fundamental document defined the nature of the gov-
ernmental system as “a firm league of friendship” and declared the league’s
purposes were “common defence, the security of their liberties, and their
mutual and general welfare, binding themselves to assist each other, against
all force offered to, or attacks made upon them, or by any of them, on
account of religion, sovereignty, trade, or any other pretence whatever.”
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The confederation’s governing body was a unicameral Congress com-
posed of from one to seven delegates from each of the thirteen states selected
and recallable by their respective state legislature for a term not exceeding
three years in any six-year period. Regardless of the number of delegates a
state sent to Congress, each state had only one vote in Congress.

Congress was authorized to appoint a committee of the states, consist-
ing of one delegate from each state, to meet during the recess of Congress
and to appoint a presiding officer entitled the President for a term not
exceeding one year during a three-year period. The committee also was del-
egated various powers, including borrowing money, building and equipping
a navy, raising an army, coining money, declaring war, negotiating treaties
with other nations, establishing a postal system, fixing the standards of
weights and measures, and regulating relations with the Indian tribes. In
addition, the committee was authorized to exercise other powers delegated
by Congress provided that nine states agreed to the delegation.

There was no separate judicial branch and no separate executive
branch. Congress was delegated limited judicial powers to settle boundary
disputes among the states and controversies involving private land claims
under grants of two or more states.

Congress was handicapped in carrying out its responsibilities by five
major defects in the articles that made Congress largely an advisory body.
First, Congress lacked the power to levy taxes and was dependent for rev-
enue on funds supplied to the treasury by the states. Many states frequently
failed to send their contribution quotas of funds to Congress, and only New
York and Pennsylvania paid their proportionate share of the costs of the rev-
olutionary war. Congress lacked funds to pay interest on loans made in the
states, France, and Holland, and officers and soldiers who were not paid
during the war were demanding back pay. The “continental” paper notes
issued by Congress became worthless, and European bankers refused to loan
money except at an exorbitant interest rate.

Second, Congress was not granted authority by the articles to enforce
its laws and treaties with foreign nations and states were under no legal
obligation to respect the laws and the treaties. As a result, it was not possi-
ble for Congress to establish uniform laws throughout the thirteen states rel-
ative to matters delegated to it. Furthermore, Congress could not force a
state to honor a treaty entered into by Congress with a foreign nation. James
Madison in 1787 referred to states violating the treaty of peace, the treaty
with France, and the treaty with Holland, and added “as yet foreign powers
have not been rigorous in animadverting on us.”

Third, Congress lacked the power to regulate interstate commerce and
individual states, acting in a mercantilistic fashion, commenced to erect
trade barriers against other states, thereby strangling commerce among them.



Establishment of the Federal System 17

New York, for example, levied fees on all vessels entering its ports from
Connecticut and New Jersey, and Virginia limited foreign vessels to speci-
fied ports. This defect was the most serious one and generated the most
pressure for amendment of the articles.

Fourth, although Congress was authorized to raise and support an army
and a navy, Congress lacked the resources to do so. In consequence, Congress
was unable to provide for the common defense during a time period when
England was entrenched in Canada and Spain was entrenched in the South-
west, and the friendly French monarchy was in danger of collapse and might
be unable to provide assistance in the future. In addition, Congress could not
preserve harmony within states by suppressing domestic disorders.

An uprising by farmers in western Massachusetts in 1786-1787 has-
tened the end of the confederacy. Led by Captain Daniel Shays, the farm-
ers were incensed by an epidemic of mortgage foreclosures resulting from the
postrevolutionary war depression, currency deflation, and high taxes. Shays’s
rebellion prevented a sitting of the Supreme Judicial Court in Springfield
in 1786 and allowed Shays to control western Massachusetts for approxi-
mately five months. The rebellion was suppressed when Boston financiers
sent General Benjamin Lincoln with an army to restore state government
control in the area. This rebellion generated fear among property owners
who desired a stronger national government that would assist states in put-
ting down rebellions.

Fifth, the confederation was in danger of being dissolved. James Madi-
son wrote in 1787 “that a breach of any of the Articles of Confederation by
any of the parties to it absolves the other parties from their respective obli-
gations, and gives them a right if they choose to exert it of dissolving the
Union altogether.”

In March 1785, representatives from Maryland and Virginia developed
an agreement on navigation and trade on the Potomac River and the Chesa-
peake Bay. In ratifying the compact, the Maryland State Legislature pro-
posed that Pennsylvania and Delaware be included in future commercial
regulations. Virginia agreed, but widened the application of the compact by
inviting all states to attend a convention to consider a uniform system of
commerce and trade in 1786 in Annapolis, Maryland.

Nine of the thirteen states appointed commissioners to attend the
Annapolis Convention, but only twelve delegates from five states partici-
pated. Maryland, the host state, did not participate because its Senate
feared the convention might undermine the Articles of Confederation and
Perpetual Union. The delegates adopted a resolution, drafted by Alexan-
der Hamilton of New York, memorializing Congress to convene a conven-
tion in Philadelphia in May 1787 for the purpose of revising the Articles
of Confederation and Perpetual Union. Congress reluctantly approved the



18 Contemporary American Federalism

resolution on February 21, 1787. The invitation to participate in the con-
vention did not specify the method by which delegates were to be chosen,
but all delegates in each state were appointed either by the state legislature
or the governor under legislative authorization. A number of delegates were
instructed specifically to consider revision of the articles and to take no
other action.

THE CONSTITUTIONAL CONVENTION OF 1787

Rhode Island was the only state that failed to send delegates to the Philadel-
phia Convention, which met from May 25 to September 17, 1787, and
selected George Washington as President. Rhode Island insisted changes in
the governance system must be made in conformity with Article XIII of the
Articles of Confederation and Perpetual Union.

Seventy-four delegates were selected by the states, but nineteen dele-
gates either did not accept the appointments or failed to attend the con-
vention. Fourteen of the remaining fifty-five delegates departed Philadelphia
before the convention concluded its work. Delegates had widely differing
backgrounds and abilities; thirty-three were lawyers. Twenty-eight delegates
had been members of the Continental Congress or the Congress of the con-
federation, and other delegates helped to draft the constitution of their
respective state. Most notable of the delegates were George Washington,
Benjamin Franklin, James Madison, and Alexander Hamilton. Conspicu-
ously absent were Thomas Jefferson who was in France on a diplomatic
assignment; John Hancock; Samuel Adams; Thomas Paine; John Marshall,
who later became Chief Justice of the U.S. Supreme Court; and Patrick
Henry. The latter declined to be a delegate from Virginia.

Not unexpectedly, the convention split into factions reflecting philo-
sophical and sectional differences. The former differences focused on the
question of whether a stronger national government would be a threat to the
individual liberties won by the revolutionary war. The latter differences
were based on the nature of the economy in the various sections of the
United States.

On May 29, Edmund Randolph of Virginia introduced fifteen resolu-
tions as the basis for a new national government “in which the idea of States
should be nearly annihilated.”® The Randolph Resolution in effect would
have created a national government with powers similar to those of the
British Government.

If the Articles of Confederation and Perpetual Union permitted their
amendment by two-thirds or three-quarters of the states, instead of requir-
ing unanimous approval of the states, it is probable that the articles would
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have been amended and not replaced by the Constitution. Following five
days of negotiations, delegates decided to forgo the revision of the articles
and to draft a new constitution for the United States. The decision was
made by a vote of six to one; delegates from five states had not arrived at
the time of the vote.

One early dispute in the convention involved a proposal that the
national legislature be granted the power to veto laws enacted by state leg-
islatures if the laws contravened powers delegated to Congress. James Madi-
son spoke in favor of the negative:

The necessity of a general government proceeds from the propen-
sity of the States to pursue their particular interests in opposition
to the general interest. This propensity will continue to disturb the
system, unless effectually controuled. Nothing short of a negative
on their laws will controul it. They can pass laws which will accom-
plish their injurious objects before they can be repealed by the Gen-
eral Legislature or be set aside by the national tribunals. . . . Its
utility is sufficiently displayed in the British system. Nothing could
maintain the harmony and subordination of the various parts of
the empire, but the prerogative by which the Crown stifles in the
birth every act of every part tending to discord or encroachment.”

It was no surprise when the convention rejected the proposal that the
national Congress should be granted the explicit authority to review laws
enacted by the state legislatures and to disallow statutes found to encroach
on the powers delegated to Congress by the proposed constitution. Estab-
lishment of a federal system by the proposed fundamental law automati-
cally reduced the powers of the states and the proposal held the potential
for the nearly complete centralization of powers in the national legislature,
which could use its judgment to determine whether a state law was ultra
vires; that is, exceeded the powers of the state legislature. Furthermore,
review of state laws by the national legislature in an era of slow communi-
cations could prevent the implement of state laws within their competences
by a year or more.

Ratification by the states of the Fifteenth Amendment to the U.S.
Constitution in 1870 authorized use of veto power by Congress relative to
the election laws of the states. The amendment is the constitutional basis
for the Voting Rights Act of 1965, which requires federal approval of changes
in election laws in state and local governments covered by the act, a sub-
ject explained in detail in chapter 4.8

The issue of the method of representation for states in Congress proved
to be very divisive. Early in the convention, Edmund Randolph introduced
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a plan that was principally the work of Madison. The Randolph plan pro-
vided for representation in direct proportion to the number of “free inhab-
itants” in each state with the result that Virginia would have fifteen or
sixteen members and small states, such as Delaware and Rhode Island, each
would have only two or three seats.

The fear of small states that the large states would dominate the Union
led to a stalemate over the question of the method of apportioning seats in
Congress. The small states favored a continuation of the system established
by the articles of Confederation and Perpetual Union with each state pos-
sessing an equal vote. The large states, on the other hand, argued for rep-
resentation based on population.

The rival plans were debated in the committee of the whole for several
weeks with delegates from the larger states arguing it was unfair to give
states that paid the most in taxes the same representation as the states that
paid the least in taxes. Delegates from the smaller states countered that
deviation from the role of equal representation ultimately would lead to the
servitude of the smaller states.

The famous Connecticut Compromise, incorporating key elements of
the other two plans, was approved by the convention and provided that
each state would have two senators and the number of members of the
House of Representatives would be based on population with one excep-
tion; each state would have at least one representative regardless of the
state’s population.

Delegates from the large states did not accept the compromise until an
agreement was reach by the convention that the proposed national gov-
ernment would have an executive branch and a judicial branch, and its
laws would apply directly to individual citizens.

The Connecticut Compromise, also known as the great compromise,
did not end the dispute over representation. Relative to the apportionment
of seats in the House of Representatives, there was a major disagreement
among the free states and the slave states. The latter wanted slaves to be
included in the apportionment population and the free states wanted the
apportionment population limited to free inhabitants. A compromise was
reached with the agreement the number of free citizens, excluding Indians
not taxed, would be increased by “three-fifths of all other persons.”

With respect to the election of members of the House of Representa-
tion, Madison was concerned state legislatures might abuse their powers
if they had sole control over the times, places, and manner of holding
elections and stressed “it was impossible to foresee all the abuses that
might be made of the discretionary power.” As a result of objections by
Madison and other delegates, the convention agreed to add Section 4 to
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Article I of the proposed constitution providing that “the Congress may
at any time by law make or alter such regulations, except as to the places
of chusing Senators.”

A division existed among delegates relative to the length of the term
of office for members of the House of Representatives with a number of del-
egates favoring a three-year term and other delegates favoring a one-year
term. The convention chose the midpoint and the term was set at two years.
Another issue involved the question of universal suffrage for white males or
a property qualification for voting. The issue was settled by allowing each
state to determine voting qualifications.

The northern states favored the immediate ending of the importation
of slaves whereas several southern states wanted to be able to continue to
import slaves. John Rutlidge of South Carolina emphasized: “If the north-
ern States consult their interest, they will not oppose the increase of slaves
which will increase the commodities which they will become the carriers”
and Charles Pinkney of South Carolina declared his State would not accept
a constitution prohibiting the slave trade.!® The convention settled this
controversy after considerable desultory debate by providing that slaves
could be imported for an additional twenty years, but Congress could levy
a tax of up to ten dollars on each slave imported.

Whether Congress should be delegated the power to levy import and
export duties produced a sectional split with many northern delegates favor-
ing the granting of such power to Congress and the southern states oppos-
ing such a grant. The industrializing northern states wished to protect their
respective economies against foreign competition and viewed the export
tax and the import tax as good sources of national government revenues.
Eldridge Gerry of Massachusetts, however, expressed strong opposition to
delegating the power to tax exports to Congress: “It might be made use of
to compel the States to comply with the will of the general government, and
to grant it any new powers which might be demanded. We have given it
more power already than we know how it will be exercised. It will enable
the general government to oppress the States, as much as Ireland is
oppressed by Great Britain.”!!

Southern states objected on the grounds such duties would discourage
industrialization and they would be paying more than their fair share of the
duties since they imported most of their manufactured products and exported
most of their products that were agricultural. The compromise ending the
disputed provided that Congress could levy only import duties.

The so-called nationalist delegates desired to have a central govern-
ment with full power to intervene in any state. The agreed-on compromise
provided that the national government would guarantee each state a
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republican form of government and protection against domestic violence
and foreign invasion.

In deciding to create a new system of government incorporating ele-
ments of the unitary system and the confederate system, the delegates
revealed their fear of a centralized government by incorporating in the pro-
posed constitution a number of “checks and balances” to help ensure the
sovereignty of the states and prevent the abuse of power. One house of the
Congress could check the other house relative to bills, the President could
veto bills enacted by Congress subject to an override of vetoes by a two-
thirds vote of each house of Congress, and the national courts could check
the actions of the other two branches. Relative to the courts, it must be
pointed out it was not clear from the Constitution that the courts could
invalidate a statue enacted by Congress or a presidential action.

Although many authors refer to the U.S. Constitution as a document
incorporating numerous compromises, the reader should be aware that there
was no serious opposition to delegating to the Congress fifteen of the eight-
een powers contained in Article I. Similarly, there was near unanimous
agreement with the specific prohibitions placed on Congress and the states,
and the requirement states must obtain the permission of Congress to ini-
tiate specified actions.

THE RATIFICATION CAMPAIGN

As noted, the Articles of Confederation and Perpetual Union stipulated
they could be amended only by the unanimous consent of the thirteen states.
The proposed constitution was not an amendment of the articles, but a
replacement fundamental law containing several provisions that were in
the articles. In contrast to the latter, the new document reverted to the
Declaration of Independence’s trust in the people by stipulating in its pre-
amble: “We the People of the United States, in order to form a more per-
fect union, establish justice, insure domestic tranquility, provide for the
common defence, promote the general welfare, and secure the blessings of
liberty to ourselves and our posterity, do ordain and establish this Consti-
tution for the United States of America.”

Reflecting the preamble and the belief that the people would be dis-
posed more favorably than state legislatures, the framers of the Constitution
specified that each state legislature was to provide for the election of dele-
gates to a special convention that would consider ratification of the proposed
document. The proposed constitution would become effective on ratifica-
tion by nine states. The proponents were aware ratification by all states was
an impossibility since Rhode Island did not participate in the convention
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and there was strong opposition to the document, particularly in several of
the large states. The delegates did not want their work nullified by the
refusal of two or three states and maintained ratification by nine states was
in conformance with the Articles of Confederation and Perpetual Union
that required the affirmative votes of nine states before Congress could act.
It also was believed ratification by nine states would pressure the remaining
states to approve the proposed fundamental law.

Opponents loudly objected that the convention was convened to revise
the Articles of Confederation and Perpetual Union, and lacked authority to
draft a new basic law. It also was maintained that since the articles had
been ratified by state legislatures, only theses bodies possessed authority to
supplant the articles by the proposed constitution and unanimous approval
would be required. Whereas many opponents were convinced that the
national government under the proposed constitution would be too strong,
other opponents argued the proposed fundamental law would be too weak.
Charges also were made the new government either would be too depend-
ent on the states or would be too independent of the states.

The most major criticism levied against the proposed basic law was the
lack of a bill of rights. This criticism was not surprising as the English had
brought to the colonies and embodied in the colonial charters provisions
against arrest and punishment except on the basis of a specific charges, and
guarantees of due process of law, right to a trial by a jury of peers in the area
where the accused lived, right to petition for redress of grievances, and tax-
ation only by vote of elected representatives. Exaggerated fear was expressed
the new proposed national government would be a monster above the states
and might enslave the people.

It must be pointed out that Section 9 of Article I of the unamended
constitution contains three civil liberty guarantees: prohibition of the
enactment of a bill of attainder (legislative declaration of guilt and impo-
sition of punishment) or an ex post facto (retroactive) law and prohibition
of the suspension of the writ of habeas corpus, except “when in cases of
rebellion or invasion the public safety may require it.” Nevertheless, the
document did not contain guarantees of freedom of the press, speech,
assembly, petition, and religion that had been incorporated into most state
constitutions. George Mason of Virginia, a convention delegate, opposed
the document strenuously: “There is no declaration of rights; and the laws
of the general government being paramount to the laws & constitutions of
the several States, the declarations of rights in the separate States are no
security. Nor are the people secured even in the enjoyment of the benefits
of the common law; (which stands here upon no other foundation than its
having been adopted by respective acts forming the constitutions of the sev-
eral States).”12
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Convention opponents of a bill of rights argued that Congress was a
government of specifically delegated powers and would possess no powers to
allow it to encroach on the liberties of the citizenry. Hence, a bill of rights
would be unnecessary and would be superfluous.

Many issues debated in the constitutional convention were debated
again in the states. In addition, a number of clergymen denounced the doc-
ument as sacrilegious because God was omitted and there was no require-
ment that holders of federal offices must be Christians. Other critics were
fearful that making the President commander-in-chief of the armed forces
might produce another Cromwell and resented the fact that states were for-
bidden to coin money.

The opposition to the proposed constitution was strongest in the inte-
rior of the nation and in areas with a small population. Approximately 90
percent of the population was engaged in agriculture. Farmers and settlers
favored state-issued cheap paper money as did debtors who were imprisoned
and whose property often was seized by sheriffs. Furthermore, many citizens
found it difficult to pay taxes. Citizens lacking the voting franchise because
they did not own real property also opposed the proposed fundamental law.

Popular conventions in Delaware, New Jersey, and Pennsylvania
quickly ratified the proposed constitution and were followed shortly there-
after by conventions in Connecticut and Georgia. Serious objections, how-
ever, emerged in Massachusetts, New York, and Virginia (the most populous
state), and it was apparent failure of these states to ratify the proposed con-
stitution would doom it. Opposition was especially strong in New York
which occupied a strategic location between the Atlantic Ocean and the
Great Lakes with four states to the east and eight states to the south.

The Federalist Papers

To convince New York, and by extension other states, to ratify the pro-
posed basic law, Alexander Hamilton enlisted the cooperation of John Jay
and James Madison in the writing of a series of eighty-five letters, during the
winter and spring of 1787-1788, to editors of newspapers in New York City.
In late March 1788, the first thirty-six letters were published in book form
and letters thirty-seven through eighty-five were published on May 28, 1788,
in a second volume. Proponents of the proposed constitution in New York
and Virginia used these collections of letters effectively.

Each letter examined in detail a provision of the document and
defended the provision. Each letter was signed by “Publius” and there is a
dispute relative to the author of a few letters that subsequently were pub-
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lished in a single volume entitled The Federalist Papers. These papers are the
best expositions on the unamended U.S. Constitution and merit serious
reading today.

The terms “confederation” and “federation” were used interchangeably
in the eighteenth century. Constitution proponents labeled themselves fed-
eralist, perhaps to appeal to citizens opposed to a strong national govern-
ment. Madison in The Federalist Number 39 conceded that the proposed
constitution would establish a governance system that would be “neither
wholly national nor wholly federal [confederate].”!3

Madison wrote in The Federalist Number 45 “the powers delegated by
the proposed Constitution to the federal government are few and defined.
Those which are to remain in the State governments are numerous and
indefinite.”!4 He added in The Federalist Number 46 that “a local spirit will
infallibly prevail much more in the members of Congress than a national
spirit will prevail in the legislatures of the particular States.”!>

The supremacy of the laws clause of the proposed fundamental law was
attacked as enabling Congress to convert the system into a unitary one.
Hamilton responded in The Federalist Number 33: “If a number of political
societies enter into a larger political society, the laws which the latter may
enact, pursuant to the powers entrusted to it by its constitution, must nec-
essarily be supreme over those societies and the individuals of whom they
are composed. It would otherwise be a mere treaty, dependent on the good
faith of the parties, and not a government, which is only another word for
political power and supremacy.”16

These letters had a great influence on the public in general and dele-
gates to the New York State ratification convention in particular as the
latter often lacked a full understanding of the nature of specific provisions
of the proposed constitution. There is little doubt that these letters were
responsible for the convention ratifying the proposed basic law by a margin
of only three votes.

In Virginia, Patrick Henry led the opposition to the proposed funda-
mental document, but he was countered by the influence of Madison,
George Washington, and John Marshall. The Virginia convention ratified
the proposed constitution by a vote of 89 to 79.

Countering The Federalist Papers were a series of sixteen essays, signed
“Brutus,” which were published in the New York Journal between October
1787 and April 1788. These essays, however, were not reprinted as one doc-
ument at the time. Evidence suggests that the author was Robert Yates, a
delegate to the constitutional convention and an associate of Governor
George Clinton of New York. “Brutus” objected in particular to the devel-
opment of a unitary system, stressed the dangers in granting the taxing



26 Contemporary American Federalism

power to Congress, and warned the national judiciary would subvert the
powers of the States.!?

“Brutus” in an October 18, 1787 letter referred to the necessary and
proper clause and the supremacy of the laws clause and concluded:

It is true the government is limited to certain objects, or to speak
more properly, some small degree of power is still left to the States,
but a little attention to the powers vested in the general govern-
ment, will convince every candid man, that if it is capable of being
executed, all that is reserved for the individual States must very
soon be annihilated, except so far as they are barely necessary to
the organization of the government. The powers of the general
legislature extend to every case that is of the least importance—
there is nothing valuable to human nature, nothing dear to free
men, but what is within its power. It has authority to make laws
which will affect the lives, the liberty, and property of every man
in the United States; nor can the constitution or laws of any State,
in any way prevent or impede the full and complete execution of
every power given.!8

Final Ratification

By the summer of 1788, the required nine states (New Hampshire was the
ninth) had ratified the proposed constitution and were joined shortly there-
after by Virginia and New York. North Carolina did not ratify the document
until the autumn of 1789 and Rhode Island withheld its ratification until
the spring of 1790.

Would the U.S. Constitution have been approved if it had been sub-
mitted to the voters for their verdict? The evidence suggests that the answer
is no since the delegates to the state conventions, with the exception of New
York, were required to meet property or taxpayer qualifications, and the
propertied people generally favored the proposed constitution on the ground
that it granted Congress sufficient powers to protect their interests, which
Congress under the Articles of Confederation and Perpetual Union was
unable to do. Available evidence reveals the proposed basic law was sup-
ported strongly by businessmen, professionals including lawyers and clergy-
men, and southern plantation owners.

The price of ratification in the key states included a promise by pro-
ponents that the first action of the new Congress would be the proposal of
a bill of rights as an amendment to the Constitution.
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Motives of the Framers

A major debate over the motive of the framers of the Constitution erupted
in 1913 on publication of a book by Professor Charles A. Beard based on the
premise economics motivated most convention delegates.!® He marshaled
evidence demonstrating many delegates owned government bonds, land
mortgages, and paper money that had lost most of their value. In other
words, Beard suggested these delegates would benefit financially from the
establishment of a strong national government.

Professor William B. Munro countered wealthy men also wrote the
Declaration of Independence and that fact does not support the conclusion
economic gain was the dominant motive for the issuance of the Declara-
tion.2° He added: “If men of wealth and influence had been kept out of the
convention in 1787, the natural leaders of the people would have been
absent.”21

Robert E. Brown and other historians produced evidence that the
wealthy citizens in several states opposed the proposed constitution, which
was supported by poor citizens.22 William H. Riker agreed with Brown and
offered a military interpretation. Riker documented what he referred to as
“a very uneasy peace with the imperial power, uneasy because significant
politicians in Britain regretted the outcome and hoped to reopen the war,”
and “the threat from Spain in the Southwest.”?3 He added the evidence
suggests strongly “the primacy of the military motive in the adoption of
centralized federalism. The suggestion is in fact so strong that one wonders
how Beard and his followers could every have belied that the main issues at
Philadelphia were domestic matters of the distribution of income.”24

A review of the evidence leads to the conclusion the motives of the del-
egates in drafting specific provisions of the constitution were multiple, but
the primary motives were economic and defense of the states. These two
motives were intertwined since a strong defense force was dependent on a
strong national economy.

SUMMARY

Each colony became an independent state, later formed a confederation, and
subsequently abandoned the confederation for a federation. The confeder-
ation would have been formed at an earlier date but for the disputes over
titles to territories. The strong fear of a more centralized government sug-
gests the confederation might have continued if the Articles of Confeder-
ation and Perpetual Union had been easier to amend. The requirement for
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unanimous consent of the thirteen states for amendment precluded needed
amendments during a period when interstate disputes over boundaries and
trade were common.

Although the Articles of Confederation and Perpetual Union have
been criticized strongly for their inadequacies, incorporation of several pro-
visions from the articles in the U.S. Constitution is evidence the articles
were not a total failure. With good faith on the part of all states, the con-
federation might have been able to continue to exist.

The Philadelphia Constitutional Convention assembled an unusually
competent group of men who were able to forge compromises between large
states and small states and between sections of the nation. Use of general
terms by the framers of the Constitution in delegating powers to Congress
and provision for a judicial system to interpret the respective powers of
Congress and the states enable the Constitution to become a flexible doc-
ument capable of adjustment to major economic, political, and social
changes without the necessity for numerous constitutional amendments. It
should be noted that relations between the national government and indi-
vidual states are asymmetrical and continually changing.

Commencing in the 1930s, several observers predicted the death of the
states and the development of a unitary system. Many of these observers held
positions similar to the positions of antifederalists such as “Brutus.” Similar
statements about the demise of the states seldom appear today.

Chapter 3 examines in detail the constitutional distribution of powers
between Congress and the states, prohibited powers, national guarantees to
the states, federal dependence on the states, admission of new states, expan-
sion of national powers, and national assistance to the states.



CHAPTER 3

The United States Constitution

he U.S. Constitution was the first written document in the world to pro-

vide for the distribution of significant powers between the national gov-
ernment and territorial governments. Although the Constitution might
have delegated specific powers to Congress and other specific powers to the
states, specific powers were delegated only to Congress, the President, and
United States courts. All other powers, except prohibited ones, are reserved
to the states. Whereas most delegated or enumerated powers are important
ones, the unspecified reserved or residual powers are of great importance and
indescribable except in the broadest of terms.

Powers delegated to Congress and powers reserved to the states are sub-
ject to interpretation by national courts and state courts; the former courts
often give an expansive interpretation of the enumerated powers. The
powers of Congress and states also have been affected by twenty-seven
amendments to the fundamental document and innovative use of preemp-
tion powers by Congress to nullify state and local government regulatory
laws and administrative regulations as explained in chapter 4.

Indian tribes occupy a special position in the governance system. Native
Americans are citizens of the United States possessing all rights and privi-
leges of other citizens. Treaties entered into between the United States and
individual tribes govern Native Americans residing on reservations; several
treaties predate the Constitution. Under various treaties, a Native Ameri-
can may be exempt from license requirements and paying state taxes and
fees, and also may be permitted to engage in activities forbidden by state law.
Numerous disputes have arisen relative to gambling activities on reserva-
tions that violate state laws and sale of tax-exempt products, primarily, alco-
holic beverages and cigarettes, to nonresidents of the reservations.!

29
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DISTRIBUTION OF POWERS

The U.S. Constitution delegates enumerated powers to Congress and
reserves all other powers unless prohibited to states and citizens. Enumer-
ated powers also are referred to as delegated or expressed powers and are sub-
ject to interpretation by Congress and state and U.S. courts. Flowing from
the enumerated powers are implied powers necessary and proper for the
implementation of the preceding powers, and resultant powers based on two
or more enumerated powers. Concurrent powers are ones exercisable by
Congress and state legislatures. Certain specified powers, known as prohib-
ited ones, may not be exercised by Congress and/or state legislatures.

Enumerated Powers

Congress is a government of limited powers and in theory may exercise only
powers specifically delegated to it or powers incidental to the enumerated
ones. The expressed powers have led to development of implied powers and
related resultant powers described in subsequent sections.

Section 8 of Article I of the Constitution grants the following
powers to Congress:

To lay and collect taxes, duties, imposts and excises, to pay the
debts and to provide for the common defence and general wel-
fare of the United States, but all duties, imposts, and excises
shall be uniform throughout the United States.

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the several
States, and with the Indian Tribes;

To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies throughout the United States;

To coin money, regulate the value thereof, and of foreign coin,
and fix the standards of weights and measures;

To provide for the punishment of counterfeiting the securities and
current coin of the United States;
To establish post offices and post roads;

To promote the progress of sciences and useful arts, by securing for
limited times to authors and inventors the exclusive right to
their respective writings and discoveries;
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To constitute tribunals inferior to the supreme court;

To define and punish piracies and felonies committed on the high
seas, and offenses against the law of nations;

To declare war, grant letters of marque and reprisal [privateering],
and make rules concerning captures on land and water;

To raise and support armies, but no appropriation of money to that
use shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulation of the land and
naval forces;

To provide for calling forth the militia to execute the laws of the
Union, suppress insurrections, and repel invasions;

To provide for organizing, arming, and disciplining the militia, and
for governing such part of them as may be employed in the serv-
ice of the United States, reserving to the States respectively, the
appointment of the officers, and the authority of training the
militia according to the discipline prescribed by Congress;

To exercise exclusive legislation in all cases whatsoever, over such
district (not exceeding ten miles square) as may, by cession of
particular States, and the acceptance of Congress, become the
seat of the government of the United States, and to exercise like
authority over all places purchased by the consent of the legis-
lature of the State in which the same shall be, for the erection
of forts, magazines, arsenals, dock-yards, and other needful
buildings;—and

To make all laws which shall be necessary and proper for carrying
into execution the foregoing powers, and all other powers vested
by this Constitution in the Government of the United States,
or in any department or officer thereof.

Several of the above powers are exclusive ones since states are forbid-
den by Section 10 of Article I of the U.S. Constitution to exercise them.
In theory, the reserved or residual powers of the states are exclusive powers,
but many have been subject to congressional preemption statutes removing
in part or completely regulatory powers in a field from subnational govern-
ments as described in chapter 4.

It is important to recognize that the grants of power have been modi-
fied over the years by constitutional amendments, judicial interpretation,
and custom and tradition. These power grants are latent ones initiated only
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by Congress enacting a bill into law subject to a possible presidential veto
and a veto override. No power is self-executing. Congress did not exercise
its power to regulate interstate commerce or its power to regulate bank-
ruptcies until 1887 and 1898, respectively. Congress found ways of indi-
rectly exercising other powers via conditions attached to grants-in-aid to
state and local governments, tax credits, and cross-cutting and cross-over
sanctions explained in chapter 7.

Implied Powers

Immediately on establishment of the federal system, an argument devel-
oped between the loose and strict constructionists of the delegated powers.
Alexander Hamilton, for example, argued that Congress possessed the power
to charter a government-owned bank whereas Thomas Jefferson and other
strict constructionists maintained that Congress lacked the power since
authority to establish a bank was not one of the enumerated powers.

Jefferson and James Madison were disturbed greatly by congressional
enactment of the Alien and Sedition Acts. Madison was the author of the
“Address of the General Assembly to the People of the Commonwealth of
Virginia” and registered his objection to the expansion of congressional
powers in the following terms:

The sedition act presents a scene which was never expected by the
early friends of the Constitution. It was then admitted that the
State sovereignties were only diminished by powers specifically
enumerated, or necessary to carry the specific powers into effect.
Now, Federal authority is deduced from implication; and from the
existence of State law, it is inferred that Congress possesses a sim-
ilar power of legislation; whence Congress will be endowed with a
power of legislation in all cases whatsoever, and the States will be
stripped of every right reserved, by the concurrent claims of a para-
mount legislature.2

Although not expressly listed in the constitution, implied powers exist
because they are essential for implementation of the expressly granted
powers. As noted, the “elastic clause” of the constitution grants Congress
authority “to make all laws which shall be necessary and proper for carry-
ing into operation the foregoing powers, and all other powers vested by this
Constitution in the government of the United States or to any department
of officer thereof.”
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This provision serves as the basis for the doctrine of implied powers, the
liberal interpretation of which has resulted in greatly augmenting the powers
of the national government. This judicial doctrine originated in McCulloch
v. Maryland in which the U.S. Supreme Court in 1819 opined: “Let the end
be legitimate, let it be within the scope of the Constitution, and all means
which are appropriate which are plainly adapted to the end, which are not
prohibited, but consistent with the letter and spirit of the Constitution, are
constitutional.”3

Appropriate means that Congress may employ vary widely and include
establishment of national banks and other institutions not listed in the
constitution; creation of agencies and departments to regulate agriculture,
business, and labor; and initiation of almost innumerable other activities
based on the authority to levy taxes to provide for the general welfare and
national defense.

Whether Congress possesses an implied power based on an inference
drawn from a delegated power is subject to judicial interpretation in the
event there is a challenge to the exercise of an implied power. The key
question is whether the delegated power is sufficiently encompassing to
include exercise of a power implied from it.

Resultant Powers

Congress can infer it possesses a resultant power on the basis of two or more
powers expressly delegated to it. Although Congress is authorized “to estab-
lish an uniform rule of naturalization,” the Constitution does not delegate
specifically to Congress power to control immigration. The Constitution,
however, grants Congress power to regulate commerce with foreign nations
and naturalization of aliens, and the Senate is granted power to confirm
treaties with foreign nations negotiated by the President.

Similarly, Congress authorized the issue of paper money although the
constitutional grant of authority refers only to coining and regulating the
value of money. Authority for issuance of paper money stems from the power
to borrow funds and to coin money.

The General Welfare Clause

Some observers misinterpreted this clause as allowing Congress to enact
any law promoting the general welfare of the United States. If this inter-
pretation was accurate, the governmental system would be a unitary rather
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than a federal one since such laws would be part of the supreme law of the
land notwithstanding contrary provisions in the constitutions and statutes
of the several states.

Congress lacks the power to enact laws regulating individuals and prop-
erty in states in order to promote and protect the health, safety, morals, wel-
fare, and convenience of the public in spite of the reference to promoting the
general welfare of the United States. Congress, however, is able to influence
the exercise of these powers by the states as explained in chapter 7.

POWERS OF THE STATES

By ratifying the proposed constitution providing for a federal governance
system, states lost their status as sovereign units of government yet they
theoretically possess complete power over matters not delegated to Congress
with the exceptions of the prohibited powers. Although the media tends to
focus attention on the exercise of powers by the national government, the
reader should not overlook the great number and variety of fundamental
powers reserved to the states.

The constitution’s drafters assumed the residual powers would outweigh
the delegated powers. Opponents of the proposed constitution did not share
this assumption and were convinced Congress might encroach on the powers
of the states. Their concern led to the proposal and ratification of the Tenth
Amendment stipulating “the powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.”

The reserved or residual powers of the states are inherent and impor-
tant ones that are to a great extent undefined. It often is difficult to draw a
sharp dividing line between the powers of Congress and the unsurrendered
powers of the states, and the courts are called on to resolve disputes. The
reservoir of state powers can be placed in four very broad categories: the
police power, provision of services to citizens, taxation and borrowing, and
creation and control of local governments.

The Police Power

This power is of great importance because it serves as the basis for a vast
amount of social legislation. The power can be defined only in broad terms
as the power to regulate personal and property rights in order to protect and
promote public health, safety, morals, convenience, and welfare. Justice

Oliver Wendell Holmes of the U.S. Supreme Court in 1911 in Noble State
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Bank v. Haskell wrote “the police power extends to all great public needs. It
may be put forth in aid of what is sanctioned by usage, or held by the pre-
vailing morality or strong and preponderant opinion to be greatly and imme-
diately necessary to the public welfare.”* Exercise of the police power,
however, must conform to the Fourteenth Amendment’s requirement of due
process of law and may not be arbitrary.

The police power has been devolved in broad terms by some state leg-
islatures to general-purpose local governments and serves as the basis for
building, electrical, plumbing, sanitary, zoning, and other local ordinances
and regulations. A state or a general-purpose local government may exer-
cise the power by enactment and enforcement of a law or public officers
may exercise the power summarily to cope with emergencies, such as fires
and riots.

The following state and local governmental activities are indicative of
the wide scope of the police power: (1) Public safety—building construction
standards, inspection of buildings, motor vehicle safety regulations, and
destruction of buildings to prevent fires from spreading; (2) public health—
the requirement of vaccination against specific diseases, quarantine laws,
licensing of the medical profession, inspection of foods and drugs, draining
of marshes where mosquitoes breed, destruction of diseased animals, main-
tenance of sewage and drinking water systems, and operation of public hos-
pitals; (3) public morals—enactment of antifraud laws, prohibition of
prostitution and the use of narcotics, suppression of obscene literature, and
regulation of the sale of intoxicating beverages; (4) public convenience—
zoning and other land use regulations, construction and maintenance of
highways and parks, and regulation of private transportation companies;
and (5) public welfare—enactment of laws prohibiting child labor and
monopolies in restraint of intrastate commerce, and regulation of electric
supply and natural gas companies, hours of work, and billboards and other
outdoor signs. U.S. Supreme Court decisions, based on the First Amendment
and the Fourteenth Amendment to the U.S. Constitution, in recent decades
have made it difficult for subnational governments to suppress obscene lit-
erature, nude dancing, and pornographic films.

Public Services

State and local governments, under the authority of the reserved powers of
the states, provide the bulk of the governmental services citizens receive
directly. Six major types of services are described below.

With the exceptions of schools operated by religious institutions and
other private bodies, schools ranging from kindergartens to secondary
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schools are operated by locally governed school districts or cities. Locally
governed schools and privately operated schools, however, are subject to
supervision by their respective state government. New York City operates
the City University of New York including its graduate school. States oper-
ate universities and specialized schools such as maritime academies and
schools for the developmentally handicapped.

The second type and one of the oldest governmental services is public
protection. Although the national government has certain public protection
responsibilities, policing is primarily a local government responsibility sup-
plemented by the state police or state highway patrol. In some states includ-
ing New York, the state-operated force is termed the state police and it has
general statewide jurisdiction with perhaps the exception of a large city.
The state highway patrol in California and other states, on the other hand,
has authority over only state highways and does not patrol highways main-
tained by local governments.

The third category—public welfare services—dates to the Massachu-
setts Bay Colony in the third decade of the seventeenth century. These
services have expanded greatly at the state and local governmental planes
since the mid-1930s. Because of the sharply increased cost of providing
these services in recent decades, Vermont in 1967 transferred responsibil-
ity for social welfare from cities, towns, and villages to the state.> Massa-
chusetts and Delaware initiated similar actions in 1968 and 1970,
respectively. In 1990, New Jersey assumed responsibility from counties for
all general assistance costs and most of the other costs of providing welfare
assistance.

The fourth major category is public health services that have undergone
major expansion in the twentieth century. These services include mental
health programs, assistance for crippled children, dental and maternity clin-
ics, screening programs for various diseases, and inspection of restaurant
and food-processing facilities. The 1966 Rhode Island State Legislature
abolished city and town health departments and transferred their functions
to the state department of health. Although most Vermont towns have a
town health officer, the state department of health is responsible for nearly
all health programs.

The fifth category is transportation services, ranging from construction
and maintenance of highways to provision of public transportation in the
form of bus and subway systems, and construction and operation of air and
marine ports. Congress lacks authority to construct highways, with the
exception of ones designed to transport the post. To date, Congress has not
authorized construction of a post road within a state, but provides grants-
in-aid to states for the construction and maintenance of post and other
highways.
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The sixth category includes agricultural and conservation services. All
states operate agricultural research, water resources, reforestation, soil con-
servation, and fish and game conservation programs.

The Local Government System

A federal relationship exists between the national government and the
states, but a unitary relationship originally existed between each state and
its local governments (see chapter 8). The latter were viewed as creatures
of the state possessing only the limited powers expressly delegated to them
by the state legislature. Municipal charters were issued only by the state leg-
islature and were subject to revocation or amendment by the legislature at
will. No local government legally could initiate an action, no matter how
minor, without explicit permission from the state government.

The unitary relationship between the state and its political subdivi-
sions began to break down in the nineteenth century as state constitutions
were amended to place restrictions on the power of the state legislature to
control municipalities. Today, the relationship generally is similar to a fed-
eral relationship in several states as the state constitution divides power
between the state and general-purpose local governments. In practice, how-
ever, the attempt to implement a modified federal system within a state has
been hindered in several states by court decisions as explained in chapter 8.

Concurrent Powers

The delegation of specific powers to Congress by the national constitution
does not necessarily prevent states from exercising the same powers since not
all powers delegated to Congress are exclusive in nature. These concurrent
powers include levying taxing, borrowing money, establishing courts, and
constructing highways. Relative to taxation, Congress and state legislatures
both impose levies on corporate and personal income, alcoholic beverages,
petroleum products, and cigarettes and other tobacco products.

A state may exercise the police power in a field delegated to Congress
if the latter has failed to legislate in that field or if the national law is inad-
equate to protect public health and safety. In the absence of a national law,
the judicial function extends only to an inquiry relative to whether the
state in enacting a law took action within its province and whether the reg-
ulations are reasonable.

If Congress decides to assume total responsibility for a regulatory
function within its sphere of powers, the supremacy of the law clause of the
U.S. Constitution (Article VI) automatically nullifies all major state
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constitutional provisions and statutes if a judicial challenge is brought. In
effect, the supremacy of the laws clause makes Congress the judge of the
extent of its powers subject to a judicial challenge. Bankruptcies, for exam-
ple, were regulated primarily by states until 1898 when Congress assumed
complete responsibility for the function and all state bankruptcy laws except
the homestead provision immediately were nullified.® The ability of Con-
gress to assume partial or complete regulatory in various fields automatically
produces continuing changes in national-state relations as described in
greater detail in chapter 4.

Congress often assumes only partial responsibility in a regulatory field
and states are free to regulate in other parts of the field. Congressional reg-
ulation of interstate commerce is relatively extensive, yet states may regu-
late aspects of such commerce not requiring uniform regulation throughout
the nation subject to a court challenge. Furthermore, Congress specifically
can authorize states to regulate in a field, such as interstate commence,
which the U.S. Constitution assigned to Congress. In 1945, for example,
Congress devolved authority to regulate the business of insurance to states.?

Prohibited Powers

Section 9 of Article I of the U.S. Constitution contains a list of powers the
national government may not exercise or may exercise only in special cir-
cumstances. In addition to the prohibition of the importation of slaves prior
to 1808, the constitution stipulates:

The privilege of the writ of habeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public safety
may require it.

No bill of attainder [legislative declaration of guilt and imposition
of punishment] or ex post facto [retroactive] law shall be passed.

No capitation, or other direct, tax shall be laid, unless in propor-
tion to the census or enumeration herein before directed to be
taken.

No tax or duty shall be laid on articles exported from any state.

No preference shall be given by any regulation of commerce or rev-
enue to the ports of one State over those of another; nor shall
vessels bound to, or from, one State, be obliged to enter, clear,
or pay duties in another.

No money shall be drawn from the Treasury but in consequence of
appropriations made by law; and a regular statement and
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account of the receipts and expenditures of all public money
shall be published from time to time.

No title of nobility shall be granted by the United States, and no
person holding any office of profit or trust under them, shall,
without the consent of the Congress, accept of any present,
emolument, office, or title, of any kind whatever, from any king,
prince, or foreign state.

The habeas corpus provision is derived from the Petition of Right, to
which Charles I was required to assent in 1628, providing that “freemen be
imprisoned or disseized only by the law of the land, or by due process of law,
and not by the King’s special command without any charge.” The U.S.
Supreme Court in 1798 in Calder v. Bull opined the prohibition of ex post
facto laws applies only to criminal statutes.8 The capitation tax provision
has been changed by the Sixteenth Amendment which authorizes Congress
to levy graduated income taxes “without apportionment among the several
States, and without regard to any census or enumeration.”

Section 10 of Article I of the Constitution prohibits state exercise of
three of the above powers. A state legislature may not enact a bill of attain-
der or an ex post facto law, or grant titles of nobility. In order to prevent
interference with national powers, states are forbidden to enter into a
treaty, alliance, or confederation with foreign nations, grant letters of
marque and reprisal to privateers, “coin money, emit bills of credit, make
any thing but gold and silver coin a tender in payment of debts,” or enact
a law impairing the obligation of contract. Interestingly, there is no con-
stitutional prohibition of congressional impairment of contracts. Of the
various prohibitions of state actions, the only major litigations have
involved the contract clause.

The prohibition of state impairment of contracts refers only to private
contracts. The U.S. Supreme Court in Dartmouth College v. Woodward in
1819 opined that a Crown granted college charter was protected against
impairment by the New Hampshire General Court (state legislature).? The
U.S. Constitution, however, does not protect a local government charter
issued by a state legislature against impairment by the legislature. However,
state constitutions often forbid the state legislature to impair a municipal
charter.

Constitutional Amendments

The Bill of Rights, the first ten amendments to the U.S. constitution, for-
bids Congress to abridge the liberties of citizens or encroach on the states’
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reserved powers. As explained in chapter 5, most prohibitions contained in
the first eight amendments have been held by the U.S. Supreme Court to
apply to states and their political subdivisions through the judicial doctrine
of incorporation, which includes these prohibitions within the ambit of the
Fourteen Amendment’s prohibition against the states.

Six constitutional amendments specifically restrict the reserved powers
of the states. The Fourteenth Amendment forbids states, and by extension
local governments, to deny any citizen due process of law, equal protection
of the laws, and privileges and immunities of citizens of the United States.
The equal protection of the laws requirement does not mean that each indi-
vidual must be treated in exactly the same manner as all other individuals.
Legislation applying to a class of individuals, however, must be reasonable
and justified on the basis of important differences between the classes, such
as farmers and factory workers.

The Fifteenth Amendment prohibits state denial or abridgement of the
rights of citizens to vote in any election. The U.S. Supreme Court inter-
preted this provision as applying only to black citizens.1©

The Seventeenth Amendment changed the system for selecting U.S.
senators from appointment by state legislatures to popular election. With
ratification of this amendment, state legislatures no longer could direct their
respective U.S. Senators to oppose preemption bills approved by the House
of Representatives.

The Nineteenth Amendment forbids states to deny the right to vote
because of sex, thereby providing for women’s suffrage throughout the
nation. Kentucky in 1838 allowed widows and unmarried women whose
property was assessed for taxation to vote in school elections. In 1861,
Kansas permitted all women to vote in school elections and its example was
followed before 1880 by Colorado, Massachusetts, Michigan, Minnesota,
and New Hampshire. The territory of Wyoming allowed women to vote in
all elections in 1869 and continued the provision for universal suffrage when
it was admitted as a state in 1890. Nevertheless, women in many states and
local governments were not allowed to vote in all elections until the Nine-
teenth Amendment became effective in 1920.

The Twenty-fourth Amendment prohibits states from denying the right
of citizens to vote in any election for presidential and vice-presidential elec-
tors, U.S. senator, and U.S. representative for failure to pay a poll or other
direct tax levied by a state.

All states required an individual to be twenty-one years of age to be eli-
gible to vote in a general election until Georgia lowered the age to eight-
een in 1943. In 1970, Congress enacted a voting rights act lowering the
voting age to eighteen in all elections. The U.S. Supreme Court, however,
ruled in Oregon v. Mitchell that Congress lacked the power to lower the
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voting age for state and local elections.!! This decision prompted congres-
sional proposal and state ratification in 1971 of the Twenty-sixth Amend-
ment lowing the voting age to eighteen in all elections.

Implied Prohibitions

In addition to the specific prohibitions of the exercise of powers by states
contained in the U.S. Constitution, there are implied prohibitions. For
example, delegation of the power to regulate interstate commerce to Con-
gress implies a restriction on the taxing powers of a state.!? In other words,
a state may not levy a tax that places an undue burden on such commerce.
Determining whether a state tax is a valid one is a difficult task since the
point at which merchandise and raw materials lose their interstate charac-
ter is not always clear. If the goods shipped in interstate commerce become
commingled with intrastate goods, the former may be taxed by a state on the
same basis as the latter goods.

Real property employed exclusively in interstate commerce located in
a single state is not exempt from state and local government taxation. A
warehouse used to store merchandise for shipment in interstate commerce
may be taxed by subnational governments as may the income of firms
engaged in interstate commerce located within the state.!3

Although the U.S. Constitution does not specifically forbid states to tax
instrumentalities of the national government, the U.S. Supreme Court in
McCulloch v. Maryland in 1819 opined that the power to tax involves the
power to destroy and struck down a Maryland tax on the circulation of notes
issued by the United States Bank.!* A state, nevertheless, may levy a nondis-
criminatory tax, such as a real property tax, on banks chartered by the U.S.
government since this type of tax does not interfere with the operations of
the national instrumentality.

State and local governments may not levy taxes on national govern-
ment properties, such as post offices and military bases. Congress, however,
directed various officers in charge of national properties, including the Ten-
nessee Valley Authority, to make payments in lieu of taxes to state and local
governments, but these payments are less than the amounts that would be
payable if the properties were subject to taxation.

Congress also authorized states to levy specific taxes on certain national
government instrumentalities and national government employees. In 1923,
Congress permitted states to levy a tax on the shares of national banking
associations within the respective states.!> And Congress in 1939 author-
ized states to levy a nondiscriminatory tax on the salaries and wages of
national government employees.10
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NATIONAL GUARANTEES TO THE STATES

The U.S. Constitution not only reserves vast powers to states, but also con-
tains five provisions protecting the states and guaranteeing their integrity.

Territorial Integrity

Article IV of the U.S. Constitution mandates the national government to
respect the territorial boundaries of each state. No territory may be taken
from a state to form a new state without the consent of the state legislature
and Congress, and the latter may not combine two or more states without
their consent.

The territory of Vermont was admitted to the Union as the fourteenth
state in 1791. New Hampshire and New York each claimed Vermont, but
neither claim was maintained and hence admission of Vermont to the Union
was not the creation of a state from territory taken from a state.

Maine, which was part of the Commonwealth of Massachusetts, was
admitted to the Union with Massachusetts’s consent as part of the famous
Missouri Compromise of 1820 under which Maine entered the Union as a
free state and Missouri entered the Union as a slave state.

The 1845 joint resolution of Congress annexing Texas authorizes the
creation of “new States, of convenient size, not exceeding four in number,
in addition to the said State of Texas.”!7 Texas, however, has not been
divided to form additional states.

The most controversial admission of a new state involved West Vir-
ginia in 1863. The ten western counties of Virginia remained loyal to the
Union subsequent to the outbreak of the Civil War in 1861 and petitioned
to be admitted to the Union as a state. Members of the Virginia State Leg-
islature from these counties granted consent to the separation of the coun-
ties from Virginia and Congress admitted them to the Union as the State
of West Virginia.

Foreign Invasion and Domestic Violence

Article IV of the constitution guarantees that the U.S. government will
protect each state against foreign invasion and against domestic violence on
application of the state legislature or the governor if the legislature cannot
be convened. A national guarantee of protection against foreign invasion
is essential since states are not allowed to maintain standing armed forces.
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While invasion is a threat to a state or nation from without, domestic
violence is a rebellion, or condition of riotous resistance, to state authority
from within the state. When a state is unable to suppress domestic violence,
the legislature or the governor may request that national troops be dis-
patched to help quell the uprising. The President may refuse to dispatch
troops to the state if he or she concludes the situation does not warrant such
action. On the other hand, if a federal function—such as interstate com-
merce—is interfered with, the President will send troops to the state even
though the state legislature and the governor protest against the dispatch
of the troops. During the nationwide railroad strike in 1894, President
Grover Cleveland posted troops to Chicago to prevent interference with the
mails without the request of the governor of Illinois and against his protests.

Republican Form of Government

Article IV also guarantees each state a republican or representative form of
government. In 1842, two groups in Rhode Island during the Dorr “rebel-
lion” each claimed to be the legitimate government of the state and appealed
to the President for military assistance. President John Tyler responded that
any action on his part would be to help the charter government and the
“rebellion” collapsed. The national courts will not rule on the question of
which of two or more groups is the legitimate government of a state on the
ground the question is a political one to be settled by the political depart-
ment of the government and not the judiciary. The courts will support deci-
sions in such a controversy made by Congress and the President.

Although the term is not defined in the constitution, the U.S. Supreme
Court in Pacific State Telephone and Telegraph Company v. Oregon in 1912
defined a “republican form of government as a representative government;
i.e., one in which the power rests with legislators chosen by the people.”!8
The case involved the question of whether the provisions of the Oregon
Constitution authorizing voters to employ the initiative to place a proposed
law on the referendum ballot impaired a republican form of government.!?
The court upheld the state constitutional provision.

Equal State Representation
As noted, the Connecticut Compromise provides that each state would

have equal representation in the U.S. Senate. In order to safeguard and per-
petuate the original equality of the states, the U.S. Constitution specifically
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provides in Article V that “no State, without its consent, shall be deprived
of its equal suffrage in the Senate.” In other words, on this one point it is
impossible to amend the constitution without the unanimous concurrence
of all states, an impossible event, and this guarantee retains the principle of
a confederacy that unanimous consent is required to initiate a change.

Immunity from Suits by Private Citizens

The original thirteen states continued to operate under the English
Common Law and substituted the word State for the Crown in the doctrine
the Crown can do no wrong and hence cannot be sued without its consent.
The doctrine clearly prevents a citizen from suing his or her state in the
courts of the state without permission of the state legislature.

To the surprise of the states, the U.S. Supreme Court in Chisholm .
Georgia in 1793 interpreted Section 2 of Article [Il—extending the judicial
power of the United States to controversies between citizens of different
states—to allow a citizen of one state to sue a second state.20 This ruling,
involving a suit in a federal court by a citizen of South Carolina against
Georgia, shocked states which had been assured during the ratification cam-
paign that no individual could sue a state without its consent. In fairness to
the court, it must be explained it was following the literal wording of the
Constitution.

Georgia and other states denounced the decision as an encroachment
on their sovereignty and pressured Congress to propose the Eleventh
Amendment to the Constitution prohibiting national courts from taking
cognizance of any suit brought against a State “by citizens of another State,
or by citizens or subjects of any foreign State.” In the twentieth century, a
number of states waived partially (completely in New York) their sovereign
immunity from suit.

Federal Dependence on the States

The constitution’s framers made the national government dependent on
the states for initiation of four types of action. First, states are responsible
for the conduct of all elections and originally possessed complete authority
to determine the suffrage qualifications for voters who choose presidential
and vice-presidential electors and members of Congress. Voters currently
cast ballots for electors who vote for presidential and vice-presidential can-
didates. A proposed interstate compact, examined in chapter 7, would
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change the system and guarantee the election of the presidential-vice pres-
idential slate receiving the most popular votes.

Commencing in 1868, constitutional amendments restricting the elec-
tion responsibilities of the states were ratified as described in a subsequent
section. In addition to suffrage qualifications, states determine the form of
the ballot, conduct the elections, count the votes, conduct recounts if
needed, and certify the results of the election. Neither house of Congress will
utilize its Article I, Section 5 power to settle a disputed election unless the
concerned states have failed to do so.

Second, affirmative state action is necessary before the U.S. Consti-
tution can be amended. States have a duty to consider all amendments
proposed by the two authorized methods. A decision to ratify a proposed
amendment is irrevocable. Under the method employed to date, amend-
ments are proposed by a two-thirds vote in each house of Congress. To
become effective a proposed amendment must be ratified either by the
state legislature or a specially chosen convention in each of three-fourths
of the states.

The Constitution provides a second amendment method. At the
request of memorials from two-thirds of the state legislatures, Congress must
call a convention for the purpose of proposing amendments to the Consti-
tution for submission for ratification to the state legislatures or state con-
ventions. Although this method has not been employed, increasing state
unhappiness with the expansion of the powers of the national government
led to state legislatures approving numerous memorials for a convention. A
number of state legislatures subsequently withdrew their memorials for the
convening of a convention to propose a specific constitutional amendment,
and it is unclear whether a state legislature may recall a memorial.

Opponents of a constitutional convention are concerned it might be a
“runaway” one that would destroy much of the work of the framers of the
fundamental law. To calm these fears, proposals have been made for a con-
vention limited to specified subjects, but questions have been raised whether
a convention can be a limited one similar to ones held occasionally by indi-
vidual states. Proponents of an unlimited convention place their faith in the
constitutional requirement of approval by three-fourths of the state legisla-
tures or state conventions of proposed amendments before they become
effective to ensure that an unlimited convention would do no serious harm
to the Constitution.

Third, the national government is dependent on the states to fill vacan-
cies in the U.S. House of Representatives and the Senate. In the event of
a vacancy in the former, Section 2 of Article I of the Constitution requires
the governor of the concerned state must issue writs of election to fill the
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vacancy. Should a vacancy occur in the Senate, the Seventeenth Amend-
ment directs the governor to issue writs of elections unless the state legis-
lature empowers the governor to make a temporary appointment until voters
fill the vacancy.

Fourth, Congress is delegated power to organize, arm, and discipline the
militia (renamed the National Guard in 1916), but officers are appointed
by the state. Failure of a state to appoint officers would render the militia
ineffectual since Congress and the President lack the power to appoint mili-
tia officers.

More important than the above constitutional provisions is the
national government’s reliance on states to implement national policies in
areas outside of the enumerated powers of Congress. Lacking authority to
exercise the reserved powers, Congress must persuade states to adopt
national policies and relies heavily on conditional grants-in-aid, cross-cut-
ting sanctions, and cross-over sanctions to convince states to implement the
policies as described in chapter 7.

Admission of New States

Section 3 of Article IV of the U.S. Constitution grants Congress complete
discretionary authority to admit territories to the Union as states subject to
two restrictions. Without the consent of the concerned state legislature, a
state may not be divided or two or more state may not be combined with-
out the approval of the two state legislatures. Four states—Kentucky, Maine,
Tennessee, and West Virginia—were formed from parts of existing states
with the consent of the concerned state legislatures. As noted, the joint res-
olution annexing Texas authorizes the division of the state to form up to an
additional four states. No states have been combined to form a new state and
Texas had not been divided into new states.

Thirty-seven states have been admitted to the Union since the Con-
stitution became effective in 1789. With the exceptions of Vermont in 1791,
Texas in 1845, and California in 1850, the new states were required prior
to admission to the Union to pass through a territorial stage. While Con-
gress possesses authority to admit territories to the Union as states, Congress
cannot be compelled to admit a territory as a state.

Congress established a relatively uniform procedure for the admission
of new states. First, residents of a territory, through their legislature, peti-
tion Congress for admission to the Union. Second, if Congress favorably
receives the petition, an “enabling act” is enacted specifying conditions for
framing a proposed constitution.
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Third, territorial voters elect a constitutional convention to draft a
constitution for a new state. Fourth, the draft document is submitted to the
territorial voters for approval.

Fifth, voter approval leads to submission of the Constitution to Con-
gress, which may approve the document by enacting a joint resolution of
admission. The Missouri territory was not allowed by Congress to enter the
Union until the proposed constitution was amended to permit free blacks
to enter the state. The Utah territory was refused admission to the Union
until the territory agreed to abolish polygamy, which was allowed by the
Church of the Latter Day Saints (Mormons) whose members controlled the
territory. And Congress refused to approve the proposed Arizona constitu-
tion because it contained a provision for the recall of judges from office by
the voters.2! Arizona removed the provision, was admitted to the Union,
and shortly thereafter amended the constitution to provide for the recall
of judges.

Sixth, admission to the Union is followed by voters electing officers for
the new state. When all arrangements have been made, the President of the
United States issues a proclamation declaring the state is a member of the
Union. The President, of course, could impose conditions on the territory
by vetoing a statehood bill not containing the President’s conditions, but no
President has taken such action.

Congress occasionally imposes on a territory conditions with which it
must comply prior to admission to the Union as a state. The U.S. Supreme
Court in Sterns v. Minnesota in 1900 ruled conditions are judicially enforce-
able if they concern national property in the new state or land or money
grants to the state for specific purposes.2? Should the conditions restrict the
state in its internal organization and government, the state may ignore the
conditions after admission to the Union. Oklahoma, for example, trans-
ferred its capital from Guthrie to Oklahoma City following its admission to
the Union even though one condition of admission was that the capital
must be located in Guthrie for a decade. The U.S. Supreme Court in Coyle
v. Smith in 1911 upheld the right of Oklahoma to move its capital.?3

Based on its Article I, Section 8 power, Congress subsequent to the
Civil War imposed conditions, including repudiation of the debt of the
Confederate States of America and authorization for black adult males to
vote, on the rebellious states before their senators and representatives would
be seated in Congress.

Under the U.S. Constitution, every state is legally equal to every other
state. The two newest states, Alaska and Hawaii, possess the identical
Tenth Amendment reserved powers possessed by the original thirteen
states. The only distinction between states authorized by the constitution
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is the number of members of the House of Representatives and the number
of presidential and vice-presidential electors, distinctions based on the pop-
ulation of each state.

Interestingly, the constitution contains no provision for expelling a
state from the Union. Whether a state could secede from the Union was
debated prior to the Civil War, which established the principle that the
Union is indissoluble and a state may not secede without the permission of
the other states.

EXPANSION OF NATIONAL POWERS

The framers of the U.S. Constitution were aware that Congress would
expand the powers of the national government as conditions necessitated
exercise of the various enumerated powers. By providing two methods for
the proposal of constitutional amendments and two methods for ratification
of proposed amendments, the framers recognized the need for adjustments
in the distribution of powers between Congress and the states that might be
required to meet future challenges. When establishing a federal system
retaining features of a confederate system, the framers foresaw the need for
a referee in cases involving disputes between the national government and
the states and between states, and created the U.S. Supreme Court as the
ultimate arbiter.

The powers of Congress have been expanded by statutory elaboration,
constitutional amendments, and judicial interpretation.

Statutory Elaboration

The delegated powers are latent ones capable of being exercised as a con-
sensus to do so develops in Congress. A few powers were not exercised for
decades or were exercised to a very limited extent leading to the term “the
silence of Congress” relative to the power to regulate interstate commerce.24
The latter power was not employed in a relatively comprehensive manner
until 1887 and the power to assume complete responsibility for regulation
of bankruptcies, except the homestead exemption, dates only to 1898.
The U.S. Constitution delegates specific powers to Congress in broad
terms and Congress initially determines the scope of these powers subject
to challenges in courts. There is little evidence suggesting what the framers
meant by commerce among the several states. The scope of the interstate
commerce power in practice is vast and has been employed in new fields and
in innovative ways since 1965. This power serves as the basis for numerous
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environmental statutes and administrative regulations relative to air, land,
and water pollution (see chapter 4).

Congress lacks authority to make regulations for the general welfare—
a power that belongs to the states—but Congress possesses authority to “lay
and collect taxes . . . for the general welfare.” Utilizing this power, Congress
has spent and is continuing to spend billions of dollars for agriculture, edu-
cation, and other matters traditionally considered to be solely within the
domain of the states. Similarly, this power justifies grants-in-aid to local
governments for a wide variety of purposes, including housing and sewage
treatment. These actions are examples of statutory enactments based on a
power that came into existence through gradual development. The princi-
pal difference between the early grants and more recent grants is the addi-
tion of conditions, cross-cutting sanctions, and cross-over sanctions to grants
(see chapter 6).

Constitutional Amendments

Formal amendment of the constitution increased the national government’s
power to protect individual rights and strengthened its potential revenue
sources. The Fourteenth Amendment, a product of the Civil War, origi-
nally was designed to protect the rights of former slaves against infringement
by state and local governments. The amendment extends the protection of
Congress and the national courts to all persons denied due process of law,
equal protection of the laws, and privileges and immunities of all citizens of
the United States by subnational legislatures and courts. The wide scope of
this amendment must be emphasized.

The Fifteenth Amendment served as the basis for the Voting Rights Act
of 1870 and the Voting Rights Act of 1871, but most provisions of these acts
were invalidated by the U.S. Supreme Court in State v. Reese in 1875 on the
ground they protected the voting rights of white citizens while the amend-
ment authorizes Congress to protect the voting rights of only black citi-
zens.2> Congress repealed the remaining valid provisions of the acts in 1890
and its Fifteenth Amendment powers were not exercised again until the
Voting Rights Act of 1965 was enacted.?6 This act is a unique national sus-
pensory law applicable to a state or a local government only if two condi-
tions are present as explained in chapter 4.

The Sixteenth Amendment grants Congress power to levy income
taxes without apportionment among the several states in accordance with
their respective populations. In other words, Congress no longer is confined
to levying a proportional tax on the income of corporations and individu-
als, and may levy a graduated income tax. The additional revenues produced
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by the graduated income taxes enable Congress to raise huge sums of money
to finance grants-in-aid to state and local governments and the conditions
attached to the grants allow Congress to influence significantly the exercise
of reserved powers by the recipient governmental units.

The unamended constitution provided for the appointment of two U.S.
senators by each state legislature. This constitutional provision was the
product of the Connecticut Compromise that settled the dispute between
the large and the small states relative to state representation in Congress.
In theory, the Senate would be subject to control of state legislatures and
would reject any bill approved by the House of Representatives that would
encroach on the reserved powers of the states. A proposed amendment pro-
viding for the direct popular election of senators was introduced in Congress
in 1826, but the required three-fourths of the states did not ratify a similar
proposed amendment until 1913.

Prior to the ratification of the Seventeenth Amendment providing for
the direct popular election of U.S. senators, there had been many protracted
election contests in state legislatures that consumed a considerable amount
of time and limited the amount of time available for addressing affairs of the
state. Furthermore, there were instances when the election contests were
stalemated and no Senators were elected, thereby depriving the concerned
states of their full representation in the Senate. The famous Lincoln-Dou-
glas debates in Illinois in 1858 involved a contest for a senatorship.

With ratification of the Seventeenth Amendment, members of both
houses of Congress are elected directly by the voters in their respective
states. Although the election method is the same for each house, the same
political party does not always control the two houses and even when con-
trolled by one party there often are disagreements over bills by the houses.
Furthermore, voters in several states relatively often elect one Democratic
senator and one Republican senator.

The Eighteenth Amendment granted Congress the power to prohibit
“the manufacture, sale, or transportation of intoxicating liquors,” but the
Twenty-first Amendment repealed this power.

Judicial Interpretation

There is no provision in the U.S. Constitution specifically authorizing the
U.S. Supreme Court to invalidate statutes enacted by Congress or presi-
dential actions. The court, under Chief Justice John Marshall, in Marbury
v. Madison in 1803 developed the doctrine of judicial review of laws
enacted by Congress that subsequently was extended to executive orders
issued by the President.2? And in Fletcher v. Peck in 1810, the court inval-
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idated for the first time a state law by striking down a statute enacted by
the Georgia State Legislature impairing a contract entered into by a pre-
vious state legislature.28

It is important to note that most national and state laws are not tested
in the national courts for their constitutionality. Major acts of Congress
appearing to encroach on state prerogatives are litigated and the U.S.
Supreme Court typically makes the final determination of their constitu-
tionality.

James Madison in 1819 acknowledged the framers of the Constitution
were aware there occasionally would be differences of opinion relative to the
specific division of powers between Congress and the states, but added none
of the framers anticipated a ruling as broad as the 1803 one. He stressed:

Much of the error in expounding the Constitution has its origin in
the use made of the species of sovereignty implied in the nature of
government. The specified powers vested in the Congress, it is
said, are sovereign powers, and that as such they carry with them
an unlimited discretion as to the means of executing them. It may
surely be remarked that a limited government may be limited in its
sovereignty as well with respect to the means as to the objects of
its powers; and that to give an extent to the former, superseding the
limited to the latter, is in effect to convert a limited into an unlim-
ited government.2?

With the exception of the period 1835 to 1937, the trend in the court’s deci-
sions has been toward a broad interpretation of the powers delegated by the
constitution to Congress. As noted, the court in McCulloch v. Maryland in
1819 held: “Let the end be legitimate, let it be within the scope of the Con-
stitution, and all means which are not prohibited, but consistent with the
letter and spirit of the Constitution are constitutional.”30

The tendency of the U.S. Supreme Court to interpret the delegated
powers of Congress broadly was stressed in 1885 by Professor Woodrow
Wilson of Princeton University who subsequently became President of the
United States: “Congress must wantonly go very far outside of the plain
and unquestionable meaning of the Constitution, must bump its head
directly against all right and precedent, must kick against the very pricks of
all well-established rulings and interpretations, before the Supreme Court
will offer its rebuke.”3!

Many of the court’s decisions were rendered under special cir-
cumstances, such as those resulting from the nation’s growth in area and
population, and development of new technologies. As new modes of trans-
portation and communications were developed, the court enlarged the
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meaning of the interstate commerce power to include railroads, telegraphs,
telephones, airplanes, buses, radio, and television that were nonexistent in
1787 when the constitution was drafted. As large-scale manufacturing
processes commenced to cross state and national boundaries, the court
brought the processes within the scope of national control.

Moreover, the court interpreted the power to raise and support armies
to include selective service for men of military age, and rationing and price
controls for the civilian population during wartime. Under the treaty-
making power, the court upheld an act of Congress preventing the shoot-
ing of migratory birds.3?

Although often controversial, judicial interpretation of the respective
powers of Congress and states has added flexibility to the U.S. Constitution
and obviated the need for numerous formal amendments. By contrast,
employment of specific provisions in a number of state constitutions has
made necessary their frequent amendment since state courts lack flexibility
in interpreting the provisions.

NATIONAL GOVERNMENT ASSISTANCE TO STATES

The national government has cooperated with the states since the shortly
after establishment of the federal system.33 The earliest forms of cooperation
between the two planes of government involved the loan of personnel and
equipment, such as surveying instruments. The minor types of cooperation
grew into a major system of national government assistance to states in the
twentieth century as Congress authorized and funded numerous grant-in-aid
programs described in chapter 6.

The national governmental departments and agencies share much of
the information and data they collect with the states and also provide var-
ious services for state and local governments without charge. The internal
revenue service, for example, exchanges its computer tapes of federal income
tax returns with states that levy an income tax to enable the states to deter-
mine whether a person who filed a federal return is required to file a state
return and to ensure all income is reported on the state return. One of the
best-known of such national services is the federal bureau of investigation’s
fingerprint service. Without it, state and local police agencies would not be
as successful in their efforts to apprehend criminals and to prosecute indi-
viduals accused of crimes.

A large number of national departments and agencies provide techni-
cal assistance to subnational governments and conduct training programs for
their employees. Relative to the latter, seven federal agencies—emergency
management agency, environmental protection agency, national fire acad-
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emy, coast guard, department of transportation, department of energy, and
department of health and human services—provide funding for or conduct
training programs for state and local government emergency response per-
sonnel whose need has increased with the advent of the war on terror.

Congress employed its power to regulate interstate commerce to assist
states in enforcing their laws. The Lacey Act of 1900, for example, makes it
a national government crime for any person to transport animals or birds
killed in violation of the laws of a state across state boundary lines.?* Sim-
ilar statutes make it a national crime to transport persons for immoral pur-
poses, stolen motor vehicles and parts, and stolen or counterfeit money or
securities across state boundary lines.

To help states combat the loss of tax revenues resulting from the impor-
tation of cigarettes without payment of the state excise tax, Congress
enacted the Contraband Cigarette Act of 1978 making it “unlawful for any
person knowingly to ship, transport, receive, possess, sell, distribute, or pur-
chase contraband cigarettes.3>

Illegal gambling is a major problem for many states. To assist them in
apprehending gamblers, Congress enacted the Revenue Act of 1951 levying
a $50 tax on persons engaged in the business of accepting wagers, and requir-
ing such persons to register with the collector of internal revenue.3¢ The tax
obviously was not levied for the purpose of raising revenue. The collection
of the tax allows the transfer of details of the registrants to state and local
police agencies as prima facie evidence the persons are violating state laws
against gambling. The U.S. Supreme Court in States v. Kahriger in 1953
upheld the constitutionality of the act.37

SUMMARY

The U.S. Constitution grants specific powers to Congress and reserves all
other powers with the exception of prohibited ones to the states and the
people. Several powers are exclusive national powers since states are forbid-
den to exercise them. Similarly, many of the reserved powers of the states are
exclusive ones Congress may not exercise. Other powers are concurrent ones
capable of being exercised by either Congress or the states. In the event of a
conflict between a congressional statute based on a delegated power and a
state statute, the supremacy of the law clause of the U.S. Constitution pro-
vides for the prevalence of the national law unless the conflict is incidental.

The reserved powers of the states are undefinable except in broad terms
and may be placed in four general categories: the police power, provision of
numerous services to citizens, creation and control of local governments, and
taxation and borrowing.
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The U.S. Constitution contains five national guarantees to the states:
territorial integrity, protection against foreign invasion and domestic vio-
lence, a republican form of government, equal representation in the U.S.
Senate, and immunity from suits by private citizens of other states.

The national government is a partial government heavily dependent on
the states. The constitution assigns several duties to the states to assist the
national government, including conduct of elections for national offices,
consideration of constitutional amendments proposed by Congress, filing of
vacancies in the U.S. House of Representatives and Senate, and appoint-
ment of National Guard officers. To achieve national goals, Congress must
rely on the cooperation of the states in the implementation of national poli-
cies in jurisdictional areas reserved to the states.

Congress has complete control over admission of new states to the
Union and occasionally placed conditions on the admission of a territory to
the Union. On receiving statehood, the former territory can ignore the con-
gressional conditions. The newest state is equal under the constitution to
each of the original states.

If the framers of the U.S. Constitution returned to life in the early
twenty-first century, they would recognize their handiwork but probably
would be surprised by the great expansion of the powers of the national
government. The power expansion is attributable to increasing and inno-
vate use of latent powers by Congress, expansive judicial interpretation of
the enumerated powers of Congress, and certain constitutional amendments.

The national government, states, and local governments generally
cooperate with each other in many functional fields. The national govern-
ment in particular has been helpful to subnational governments by provid-
ing grants-in-aid and other types of financial assistance, sharing information
and equipment, and furnishing technical assistance. In addition, Congress
has enacted laws to assist states in solving particular problems including
loss of tax revenue from the sale of contraband cigarettes.

Although national-state relations in general are governed by comity,
disputes occur. The number of disputes has increased since 1965 when Con-
gress began to employ its powers of partial and complete preemption more
frequently and in innovative ways, as explained in chapter 4.



CHAPTER 4

Congressional Preemption
of State Regulatory Authority

he U.S. federal system has become a dynamic and flexible one charac-

terized by fluidity in the distribution of formal political powers between
Congress and states over time. The framers of the U.S. Constitution, as
noted, recognized the undesirability of a static distribution of political
powers between the two planes of government by providing a procedures for
amendment of the fundamental law and including the supremacy of the law
clause to permit Congress to employ its enumerated powers to remove par-
tially or completely state concurrent and reserved regulatory powers to
respond to changing conditions. In other words, Congress was designed,
through its authority to propose constitutional amendments and to preempt
state regulatory powers, to be the principal architect for the restructuring
aspects of the federal system on a continuing basis.

The drafters of the U.S. Constitution, by employing general terms and
phrases, ensured the metamorphic nature of the federal system as it adjusted
to dramatic changes in the means of production, globalization of the econ-
omy, population growth, transportation systems, technology, and degree of
urbanization over a period of more than two centuries.

Congress enacted in 1790 its first preemption acts, Copyright Act and
Patent Act, but did not enact another one until 1800.! Only 29 such statutes
were enacted prior to 1900. The enactment rate increased sharply during the
decade of the 1970s and the total number of preemption statutes was 589
on Marchl1, 2008 (see table 4.1). Commencing in 1986, Congress began to
include one or two preemption acts in many consolidated and other appro-
priations acts that are hundreds of pages in length. The Satellite Home Viewer
Extension and Reorganization Act of 2004, for example, is included in the
657—page Consolidated Appropriations Act for Fiscal Year 2005.2

55
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TABLE 4.1
Congressional Preemption Statutes, 1789-2007"
Prior to 1900 29
1900-1909 14
1910-1919 22
1920-1929 17
1930-1939 31
1940-1949 16
1950-1959 24
1960-1969 47
1970-1979 102
1980-1989 93
1990-1999 87
2000-2007 106

*Compiled by author.

The vast accretion of powers in Washington, DC, is attributable pri-
marily to Congress exercising more frequently and extensively a number of
major supersession powers in the period 1964-1880.3 The revolution in
national-state-local relations produced by congressional preemption has
not been recognized as widely or analyzed in detail as was the early inter-
governmental revolution flowing from the sharp increase in the number of
national conditional grant-in-aid programs with their attached conditions,
a subject explored in chapter 6. Establishing responsibility for governmen-
tal action, inaction, or both has become a difficult task in several impor-
tant functional areas where Congress has assumed partial responsibility for
traditional state and/or local governmental regulatory functions. The cur-
rent complexity of the federal system baffles the general public, thereby
making it nearly impossible for dissatisfied citizens to fix responsibility with
certainty for failure to attain certain stated public goals. The Daedalian
nature of the legal mosaic is revealed immediately by even a cursory exam-
ination of the thousands of pages of preemption statutes in the United States
Code and the more numerous implementing regulations in the Code of Fed-
eral Regulations.

The initial centralizing tendencies resulted from Congress authorizing
numerous conditional grants-in-aid for state and local governments. The
sharp increase in the number of and variety of preemption statutes, partic-
ularly in the period 1964-1980, reduced substantially the discretionary
authority of states and their political subdivisions; promoted additional
interest group lobbying in Congress and national regulatory agencies; and
affected the power relationships between the governor and the state legis-
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lature in each state. A significant number of congressional statutes remove
all regulatory authority from states in certain fields and other statutes only
partially preempt state regulatory authority. A small number of supersession
statutes contain both complete and partial preemption provisions.

Interestingly, Alexander Hamilton in The Federalist Number 17 assured
readers that “it will always be far more easy for the State government to
encroach upon the national authorities than for the national government
to encroach upon the State authorities.”* Compare Hamilton’s statement
with one of the declared purposes of the Americans with Disabilities Act of
1990: “To invoke the sweep of congressional authority, including the power
to enforce the Fourteenth Amendment and to regulate commerce, in order
to address the major areas of discrimination faced day-to-day by people
with disabilities.”

The broad power potential of Congress was not recognized fully by most
observers at the time of the drafting of the U.S. Constitution although a few
antifederalists appreciated the potential scope of congressional preemption
powers should Congress decide to employ them fully. Antifederalist dele-
gates to the 1788 Pennsylvania Convention considering the ratification of
the proposed U.S. Constitution argued aggressive employment of delegated
powers would “produce . . . one, consolidated government.”®

Although Congress employed its complete preemption powers as early
as 1790 and various observers expressed concern about the growing national
governmental powers, the exercise of preemption powers had a relatively
limited impact on national-state relations until 1965 when the powers were
employed in traditional state government regulatory fields and in innova-
tive manners.” A 1940 issue of a major journal was devoted to inter-
governmental relations, yet no reference was made to formal national
governmental preemption powers.8 In 1974, however, several references to
such preemptions were contained in an issue of the same journal devoted
to intergovernmental relations.® A 1990 issue of this journal featured a
major article devoted to the subject of congressional supersession of state and
local governmental authority.10

States on occasions attempted to forestall enactment of a preemption
statute by promoting adoption of a uniform state law and/or entering into
an interstate compact, described in chapter 7, creating agencies with regu-
latory authority to solve specific problems. An example of an unsuccessful
effort of the latter type is the Mid-Atlantic States Air Pollution Control
Compact entered into by Connecticut, New Jersey, and New York subse-
quent to President Lyndon B. Johnson’s 1967 message to Congress recom-
mending national government assumption of responsibility for air pollution
abatement. Congress did not grant its consent to the proposed compact and
enacted the Air Quality Act of 1967, preempting completely responsibility
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for regulating emissions from new motor vehicles and assuming partial
responsibility for regulation of other sources of air pollutants.!!

CONGRESSIONAL RESTRAINT OF STATE POWER EXERCISE

All observers recognized Congress may exercise its delegated powers, rein-
forced by the supremacy of the law clause, to nullify concurrent powers of
a state when the U.S. Constitution became effective in 1789. Time revealed
that Congress also can nullify a state law based on a nonconcurrent reserved
power of the states if the state law conflicts with a congressional act based
on a delegated power. The antifederalist feared the U.S. Constitution would
allow Congress to preempt most reserved powers of the states. The national
legislature, for example, can employ the power to regulate commerce among
the states to invalidate a state law, based on the reserved police power,
requiring the inspection of concrete imported into the state if an undue
burden is placed by the inspection requirement on interstate commerce.
Congress also can employ a delegated power to preempt the English
Common Law followed by all states except Louisiana.

Preemption statutes may be classified as complete or partial depending
on whether Congress permits states to exercise any independent regulatory
power in the fields preempted.!? In addition to restraining exercise of powers
by states, a preemption statute may mandate that states initiate a specific
action or meet minimum national standards. Federal mandates are major
irritants in national-state relations, particularly because many mandates are
expensive to implement, a subject examined in a subsequent section.

Galloping Preemption

The dramatic increase in the number of preemption statutes may be traced
to seven major developments. First, powerful economic interests, major con-
tributors to the election campaigns of many members of Congress, have been
able to augment their influence as the cost of election campaigns grew sharply
with candidates relying more heavily on expensive television advertisements.

Second, influential congressional leaders desire to become President or
vice president and need the electoral and other support of important inter-
est groups often favoring national preemption of particular state powers.
Somewhat surprisingly, members of Congress who formerly were state gov-
ernment officers often support preemption bills. And notwithstanding their
rhetoric, Presidents since 1965 generally supported preemption statutes or
offered only mild opposition to preemption bills in Congress.
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Third, the general failure of states to initiate effective corrective action
individually or collectively to solve several critical problems generated
public support for national government action. Individual states failed to
solve environmental problems, particularly air and water pollution, which
had adverse spill-over effects on sister states. Television must be credited
with generating public pressure on Congress to enact preemption statutes
as news and documentary programs often highlight environmental degra-
dation. And the shipping industry was burdened by different state truck
weight and size limits impeding the free flow of highway transported mate-
rials and goods across state boundary lines, thereby adding to costs.

Felix Morley in 1959 explained the drift of political power to the
national government in the following terms: “State governments, with a few
honorable exceptions, are both ill-designed and ill-equipped to cope with
the problems which a dynamic society cannot, or will not, solve for itself.
State constitutions are in many cases unduly restrictive. Their legislatures
meet too briefly and have most meager technical assistance. Governors gen-
erally have inadequate executive control over a pattern of local govern-
ments unnecessarily complex and confusing.”!?

The shift of power to the national government could be described accu-
rately in 1959 as a drift, but must be described as a gallop since 1965.
Morley’s comments on the states generally were accurate in 1959, but there
have been major changes in many states in subsequent years, including pro-
vision of additional professional staff for state legislators.

Fourth, Congress became convinced in 1965 conditional grants-in-aid
for state and local governments failed to solve several critical national prob-
lems, particularly air and water pollution. Many members viewed complete
preemption, partial preemption, or both as the only alternative approach
with potential for solving national problems.

Fifth, pertinacious public interest groups lobbied Congress successfully
to assume complete responsibility for solving particular regulatory problems,
such as environmental pollution. These groups also mobilize citizen support
for enactment of preemption statutes and apply pressure on national and
state administrative agencies responsible for promulgating implementing
rules and regulations. There are, of course, other interest groups, including
associations of state and local officers, which lobby against certain preemp-
tion bills in Congress.

Edward I. Koch, a former U.S. Representative and a former mayor of
New York City, explained congressional enactment of preemption statutes:

As a member of Congress I voted for many of the laws, . . . and
did so with every confidence that we were enacting sensible per-
manent solutions to critical problems. It took a plunge into the
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Mayor’s job to drive home how misguided my congressional out-
look had been. The bills I voted for in Washington came to the
floor in the form that compelled approval. After all, who can vote
against clean air and water, or better access and education for the
handicapped. But as I look back it is hard to believe I could have
been taken in by the simplicity of what the Congress was doing
and the flimsy empirical support—often no more than a carefully
orchestrated hearing record or a single consultant’s report—
offered to persuade the members that the proposed solution could
work throughout the country.14

Sixth, a related development—the large and increasing national budg-
etary deficit—reduced the amount of funds available for use as conditional
grants-in-aid to encourage states to adopt and implement national policies.

Seventh, many state government officers recognized there are critical
interstate problems incapable of solution by states acting individually or by
interstate cooperation. Brevard Crihfield and H. Clyde Reeves of the Coun-
cil of State Governments in 1974, while not maintaining that all preemp-
tive actions by Congress are wrong, were highly critical of indiscriminate
supersession of state laws:

Regulation of everybody and everything is not necessarily the
Summum Bonum of a legislative assembly, be it state or national.
Legislative forbearance, like judicial restraint, has its place in the
body politics. Congress is often urged to supersede state law as a
means of promoting uniform applications throughout the nation,
and on occasion the need will be manifest. On the other hand,
interstate cooperative devices have shown their ability to achieve
necessary uniformity and coordination in many areas of public
concern. A federal system of government, by definition, envisions
finer intergovernmental tuning devices than a central doctrine.!>

By 1980, state government views had begun to change dramatically as
illustrated by the following policy position of the National Governors Asso-
ciation: “The Association is concerned with increasing costs to truckers as
well as consumers resulting from the lack of uniformity in allowable vehi-
cle weights and dimensions which still exists among many States. . . .

The Association urges that Congress immediately enact legislation
establishing national standards for weight (980,000 gross; 20,000 per single
axle; 34,000 for tandem) and length (60 ft.).”1¢ In response, Congress
enacted the Surface Transportation Assistance Act of 1982 and the Motor
Vehicle Width Regulations of 1983.17
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State government officers generally supported enactment of the Com-
mercial Motor Vehicle Safety Act of 1986 because states were unable to solve
the problem resulting from truck drivers holding operator licenses issued by
more than one state. If a driver was convicted of a serious driving offense
and his or her operator’s license was revoked, the driver might continue to
operate a truck by utilizing an operator’s license issued by a sister state.18 This
act makes it a federal crime for a motorist to have more than one commer-
cial driver’s license.

Court Interpretation

A number of congressional statutes contain an expressed provision for com-
plete preemption. The Flammable Fabrics Act of 1967, for example, declares
“this Act is intended to supersede any law, of any State or political subdi-
visions thereof inconsistent with its provision.”!® The Gun Control Act of
1968, however, limits the scope of its preemption in the following terms:
“No provision . . . shall be construed as indicating an intent on the part of
the Congress to occupy the field in which such provision operates to the
exclusion of the law of any State on the same subject matter unless there is
a direct and positive conflict between such provision and the law of the
State so that the two can not be reconciled or consistently stand together.”20
The “direct and positive conflict” phrase is a “savings” clause preventing
complete preemption of state regulatory authority relative to all aspects of
gun control.

States specifically are authorized by the Federal Railroad Safety Act of
1970 to enact laws and promulgate regulations, orders, and standards with
respect to railroad safety more stringent than the counterpart federal ones
“when necessary to eliminate or reduce an essential local safety hazard,
and when not incompatible with either any federal law, rule, regulation, or
order, or standard, and when not creating an undue burden on interstate
commerce.”?1

Many congressional regulatory acts do not contain an explicit pre-
emption section, but have been held to be preemptive by the courts. In sev-
eral decisions, the U.S. Supreme Court emphasized it lacks precise criteria
for determining whether Congress intended to exercise its preemption
powers if a statute does not contain an explicit preemption statement.
Among other things, the court examines congressional debates and reports
of hearings and congressional committees in an effort to determine the
intent of Congress, a subject examined in greater detail in chapter 5.

The court in Rice v. Santa Fe Elevator Corporation in 1947 stressed that
the first key question is What was the purpose of Congress in enacting the
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statute?; the second key question is whether the statute is in “a field in
which the federal interest is so dominant that the federal system will be
assumed to preclude enforcement of state laws on the same subject.”?2 On
occasion, the court agreed with the plaintiff that a state law violates the
supremacy of the law clause of the U.S. Constitution by conflicting with an
act of Congress, but opined that the conflict is a minor one and does not
confer jurisdiction on the national courts.

Not surprisingly, the Supreme Court occasionally invalidated only one
section of a multisection state law on preemption grounds. A three-section
State of Washington law, pertaining only to Puget Sound, requires oil
tankers to be guided by state-licensed pilots, specifies oil tanker design stan-
dards, and prohibits tankers over 125,000 deadweight tons from entering the
Sound. The court upheld the constitutionality of the first section in Ray v.
Atlantic Richfield Company in 1978, but invalided the other two sections on
preemption grounds.23

The Supreme Court on rare occasions invalidates an act of Congress on
the ground Congress exercised an ultra vires power; that is, exceeded its
constitutionally delegated powers. The 1970 Congress lowered the voting
age in all elections to eighteen, but the court ruled the following year in
Oregon v. Mitchell that Congress lacks the power to lower the voting age for
state and local government elections.?* In National League of Cities v. Usery,
the court in 1976 similarly invalidated the Fair Labor Standards Amendments
of 1974 extending minimum wage and overtime pay provisions to non-
supervisory employees of subnational governments.2> The court, however,
in Garcia v. San Antonio Metropolitan Transit Authority in 1985 reversed the
Usery decision.26

Rules Precluding Preemption

Although the Voting Rights Act of 1965 is a national law, it does not apply to
a state or a local government unless two conditions prevail: A voting
device—such as a literacy test—had been employed in 1964 and less than 50
percent of the electorate cast ballots in the preceding presidential election.2?

Amendments enacted in 1975 expanded the act’s coverage to include
language minorities defined as “persons who are American-Indian, Asian
American, Alaska Natives, or of Spanish heritage.”?® The language minor-
ity “triggers” applying the act to a state or a local government are (1) mem-
bers of one language group constituting in excess of 5 percent of the unit’s
population and (2) fewer than one-half of these voters cast ballots in the pre-
ceding presidential election. The act also is applied if more than 5 percent
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of the citizens are members of one language minority group and the group’s
illiteracy rate exceeds the national illiteracy rate.

State and local governments subject to the act may make no change in
their electoral system, no matter how minor, unless the U.S. attorney gen-
eral fails to register an objection to the proposed change within sixty days
of its submission to him or her or the U.S. District Court for the District of
Columbia issues a declaratory judgment that the proposed change would not
abridge the right to vote of citizens protected by the act.

The Hazardous Materials Transportation Uniform Safety Act of 1990 also
authorizes administrative rulings precluding federal preemption.2® The U.S.
Department of Transportation can issue rulings addressing the question
whether a state law or rule is preempted by the act. State or local govern-
ment requirements are not preempted provided they afford an equal or
greater level of safety protection than the national requirements and do not
burden unreasonably interstate commerce. The department must make a
determination within 180 days of receipt of an application for a determi-
nation. The concerned governments also are authorized to seek a determi-
nation of preemption in a court of competent jurisdiction in lieu of applying
to the department for a determination.

Complete Preemption

There are seventeen types of complete preemption statutes enacted by Con-
gress, ranging from ones prohibiting all state exercise of regulatory power in
a field to ones authorizing states to cooperate in enforcing a congressional pre-
emption statute.30 States have been stripped of their powers to engage in the
economic regulation of airlines, bus, and trucking companies, establish a com-
pulsory retirement age for their employees other than judges, or regulate bank-
ruptcies other than the homestead exemption and ionizing radiation.

The national government can exercise exclusive regulatory powers suc-
cessfully in several fields as illustrated by the Copyright Act of 1790 and the
Patent Act of 1790. In other functional areas, however, the limited resources
of the national government and lack of complementary powers make suc-
cessful regulation dependent on state government, local government, or
both assistance. Incidents necessitating a prompt emergency response, such
as a transportation accident involving hazardous materials, are beyond the
capabilities of the national government and it assumes state and local gov-
ernment will respond in an emergency situation.

Complete preemption statutes until the late 1950s vested all regulatory
powers in the national government. By 1959, Congress determined that
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states could play a role, although a limited one, in administering several
complete preemption statutes. Four such statutes currently authorize states
to enter into agreements with national agencies to perform inspections in
accordance with national standards—grain quality and weighing, hazardous
and solid waste materials, railroad safety, and specified types of low-level ion-
izing radiation. States performing these inspections are not reimbursed by
the national government for incurred expenses, but user charges finance
state grain inspection. The Safe Drinking Water Act Amendments of 1986—
banning use of lead pipes, solder, and flux in public water systems—implic-
itly recognizes the need for subnational governmental assistance by
mandating that these governments enforce the ban.3!

Congress employed its powers of complete preemption to require state
legislatures to enact statutes. The framers of the U.S. Constitution did not
contemplate such a coercion of the states. The Equal Employment Opportu-
nity Act of 1972, Fair Labor Standards Amendments of 1974, Safe Drinking
Water Act Amendments of 1986, and Federal Mine and Health Act of 1977 are
examples of national laws requiring state legislatures to enact compliance
laws under the threat of civil or criminal penalties.3? And the Low-Level
Radioactive Waste Policy Act of 1980 makes states responsible for disposal of
low-level radioactive wastes generated within their respective boundaries in
conformance with national standards and encourages formation of interstate
compacts.3? Ten such compacts, encompassing forty-four states, have
received congressional consent (see chapter 7).

Three complete preemption statutes are contingent ones. As noted,
the Voting Rights Act of 1965 applies only to a state or a local government if
two conditions exist. The Atlantic Striped Bass Conservation Act Amendments
of 1986 requires individual states to comply with the management plan
developed by the Atlantic States Marine Fisheries Commission, which oth-
erwise lacks enforcement powers, or be subject to a striped bass fishing mora-
torium imposed by the U.S. Fish and Wildlife Service and the Marine
Fisheries Services in the coastal waters of a noncomplying state.3* And the
Gramm-Leach-Bliley Act of 1999 threaten to establish a national licensing
insurance system for insurance agents if twenty-six state legislatures did not
enact by November 12, 2002, harmonious licensing statutes as determined
by the National Association of Insurance Commissioners.3> The association
on September 10, 2002, certified thirty-five states had enacted such statutes.

One complete preemption statutes is designed to assist coastal states.
The Abandoned Shipwreck Act of 1987 asserts a national government title to
abandoned historic shipwrecks and subsequently transfers the title to the
state within whose coastal waters the ship is located.3¢

The Nuclear Waste Policy Act of 1982 is an unusual complete preemp-
tion statute because it authorizes a state veto of a federal administrative
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decision.3” The act directs the secretary of energy to select a site for a new
high-level radioactive waste facility subject to the site being vetoed by the
concerned state legislature or governor. The veto is a conditional one and
may be overridden by Congress. In 1987, Congress included an amend-
ment to the 1982 act in the Omnibus Budget Reconciliation Act of 1988
removing sites for the facility in Texas and Washington and in effect select-
ing the Yucca Mountain site in Nevada.38 On April 8, 2002, Congress for-
mally overrode the notice of disapproval of the site submitted by the
governor of Nevada.3?

Partial Preemption

Important changes in the federal system have been produced by complete
preemption of the regulatory authority of the states in a number of func-
tional fields. Nevertheless, partial preemption—removal of some but not all
state political powers in a regulatory area—has had more important conse-
quences for the system in terms of its increasing complexity. This type of pre-
emption assumes two general forms. The first form involves Congress
enacting a statute assuming complete responsibility for only a portion of a
regulatory field. The second form is the product of Congress enacting a law
and/or federal administrative agencies, as authorized by law, promulgating
rules and regulations establishing minimum national standards and author-
izing states to exercise regulatory primacy provided state standards are as
stringent as the national ones and are enforced.

Congressional statutes partially assuming regulatory authority can be
placed in eight categories.40

1. Minimum Standards Preemption. Congress initiated a revolution
in national-state relations by enacting the Water Quality Act of
1965 (now Clean Water Act), a contingent complete preemption
statutes, based upon the “gun-behind-the-door” theory that
states have to be pressured to initiate action in a functional area
meeting minimum national standards under the threat of losing
regulatory authority in the field.4!

The act authorizes the secretary of the interior, now envi-
ronmental protection agency administrator, to establish
national water quality standards and to delegate “regulatory pri-
macy” to any state submitting a plan with standards meeting or
exceeding national standards and guaranteeing enforcement of
state standards. Other major minimum standards preemption

acts are the Air Quality Act of 1967 (now Clean Air Act), Safe
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Drinking Water Act of 1974, and Surface Mining Control and
Reclamation Act of 1977 .42

This type of partial preemption is designed to foster forma-
tion of a national-state partnership with states assuming regu-
latory responsibilities delegated by a federal department or
agency and enforcing standards equal to or exceeding national
standards. Only if a state fails to apply for and accept “regula-
tory primacy” or returns it will the concerned federal depart-
ment or agency assume complete responsibility for the function
within the state.

An advantage of this type of partial preemption is the abil-
ity of a state to tailor regulatory programs to meet special con-
ditions and needs in the state, provided the supervising federal
agency certifies the state’s program. It is important to note state
regulation is at the sufferance of Congress, which at any time
may preempt completely the responsibility for the regulatory
function or change the minimum standards.

States are not required to apply for “regulatory primacy.”
Nine states with coal-mined land decided not to seek primacy
under the Surface Mining Control and Reclamation Act of 1977,
twenty-four states have been delegated regulatory primacy, and
Tennessee in 1984 returned primacy to the office of surface
mining of the U.S. Department of the Interior.*3

To date, the U.S. Environmental Protection Agency (EPA)
has not revoked the delegation of “regulatory primacy” under
the Clean Water Act. On rare occasions, a state has returned
“regulatory primacy.” lowa, for example, was granted primacy
under the Safe Drinking Water Act of 1974 but state financial
problems led to the return of primacy to the agency in 1981.
When the financial problems were solved, primacy was redele-
gated by the agency to the state in 1982. California in 1983
returned its primacy for the construction grant program of the
Clean Water Act to the agency “because state officials believed
the EPA required more of primacy States than it did of its own
regional officers who served as implementers in States that did
not accept primacy.”#4

. Stricter State Controls. The Port and Tanker Safety Act of 1978 and

the National Gas Policy Act of 1978 permit states to impose con-
trols provided that they are more stringent than the federal
ones. This type differs from the first type because there is no
requirement that states must submit a plan for approval to a
national regulatory agency prior to exercising a power.4>
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. Combined Minimum Standards Preemption and Dual Sovereignty.
The Occupational Safety and Health Act of 1970 establishes min-
imum national standards to protect workers and authorizes del-
egation of “regulatory primacy” to a state, but also empowers a
state to regulate an activity if there are no applicable federal
standards.*6

. Regulatory Authority Transfer. The Wholesome Meat Act of 1967
authorizes the secretary of agriculture to inspect meat and to
transfer responsibility for intrastate meat inspection to a state
provided its inspection law is consistent with national stan-
dards. In addition, a state is authorized to transfer the responsi-
bility for intrastate meat inspection to the secretary.4? Similar

transfer provisions are contained in the Poultry Products Inspec-
tion Act of 1968.48

. Administrative Rule Preemption. The Toxic Substances Control Act
of 1976 permits a state or local government to regulate a chem-
ical substance or mixture until the EPA administrator promul-
gates a rule applicable to that substance or mixture.* A section
in the act permits regulatory flexibility by allowing the admin-
istrator to exempt a substance or mixture from the national
standards if the state standards offer a higher degree of protec-
tion to citizens and the environment.

. Additional Uses for a Nationally Controlled Product. The Envi-
ronmental Pesticide Control Act of 1972 authorizes states to reg-
ister pesticides formulated for use within the state to meet local
needs if the EPA administrator certifies the states as being capa-
ble of exercising proper controls over the product.’® The act
also permits states to cooperate in the enforcement of the
national standards.

. Franchise Renewal Preemption. The Cable Communications Policy
Act of 1984 empowers states and their political subdivisions to
issue and renew cable television franchises consistent with
national standards that make it exceedingly difficult for a sub-
national government legally to refuse a renewal application.>!

. Reverse Preemption. The Coastal Zone Management Act of 1972
forbids national governmental departments and agencies to issue
licenses or permits to private party applicants in the coastal
zone of a state with a nationally approved land and water man-
agement program if the state objects to the application.’? The
secretary of commerce, however, can override a state’s objection.

67
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The Reagan Preemption Legacy

“The Reagan Revolution” was a well-publicized one relative to the Presi-
dent’s political decentralization efforts, particularly his proposal of block
grants-in-aid. There also was a “Silent Reagan Revolution” as Congress con-
tinued to enact many preemption statutes often with the President’s quiet
and full support. He approved 106 preemption bills, more than any other
President, during his 8 years in office, including ones amending earlier pre-
emption statutes.> Only three acts have a major impact on state regulatory
powers: Bus Regulatory Reform Act of 1982, Fair Credit and Charge Card Dis-
closure Act of 1988, and Ocean Dumping Ban Act of 1988.54

He vetoed only two preemption bills, and his disallowance of the con-
gressionally enacted Water Quality Act of 1986 was based on what he con-
sidered to be excessive spending authorization for sewage treatment
construction grants and rather than on preemption grounds.

In general, President Reagan favored complete preemption statutes
granting greater freedom of action to the banking, communications, and
transportation industries. In part, these preemption statutes respond to tech-
nological developments or the need to stimulate economic growth at the
time the economy was experiencing a mild recession.

President Reagan also was a strong supporter of preemption and cross-
over sanction statutes (see chapter 6) designed to protect and promote the
environment, public health, and public safety. Most of these statutes permit
states to play major roles in the implementation of national policies.

Subsequent Presidential Actions

President George H. W. Bush (1989-1993) approved thirty-four preemption
bills, but only one—Clean Air Act Amendments of 1991—had a major impact
on the regulatory powers of the states.5

President William J. Clinton (1993-2001) approved sixty-four pre-
emption bills, but only three had a major impact on state regulatory powers:
Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, Telecom-
munications Act of 1996, and Gramm-Leach-Bliley Financial Modernization
Act of 1999.56

President George W. Bush approved eighty-seven preemption bills into
law during the period 2001-2007 and vetoed no preemption bill. These
statutes removed relatively little power from states with the exception of two
acts extending the sunset clause of the Internet Tax Freedom Act of 1998 pro-
hibiting subnational governments to tax access to the Internet.>?
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Most preemption bills approved by the President in the period
1989-2007 were minor ones on the periphery of state exercised powers when
compared to acts enacted in the period 1964-1980 striking at the core of
state regulatory powers.>8

PREEMPTION RELIEF

If states are unsuccessful in blocking enactment of a preemption statute, they
often pressure Congress to provide relief from the costs associated with man-
dates imposed by the statute. Similarly, states lobby Congress to reverse bur-
densome preemption decisions of the U.S. Supreme Court.

The broad reach of the power of Congress to regulate commerce among
the states was recognized at an early date and questions were raised relative
to restraining Congress from using this power to encroach on traditional
state governmental responsibilities. In 1824, Chief Justice John Marshall of
the U.S. Supreme Court wrote in Gibbons v. Ogden that “the wisdom and
the discretion of Congress, their identify with the people, and the influence
which their constituents possess at elections, are . . . the sole restraints on
which they have relied to secure them from its abuse.”>?

Herbert Wechsler in 1953 expanded Marshall’s conclusion and devel-
oped the political safeguards theory of federalism, explaining state officers
can employ the political process to defeat bills in Congress designed to
remove their regulatory powers.0

In 1985, Justice Harry A. Blackmun of the U.S. Supreme Court was
inspired by the Wechsler theory and wrote in Garcia v. San Antonio Metro-
politan Transit Authority: “[T]he principal and basic limit on the federal com-
merce power is inherent in all state participation in federal government
action.”6! Blackmun was referring to state officers employing the political
process to ensure that Congress does not use the interstate commerce power
to place undue burdens on states.

Another thesis can be added to the Marshall, Wechsler, and Blackmun
theses: Congress will respond favorably to strong state pressure for relief
from preemption statutes. Experience reveals that if the number of states
petitioning is small—licensing nuclear power plants is an example—Con-
gress may provide no relief. On the other hand, if all or a sizable number of
states seek relief from a preemption statute, the Safe Drinking Water Act is
an example, or preemption decision of the U.S. Supreme Court, Congress
may provide a degree of relief.

In effect, Congress employs its preemption powers on the basis of a
leadership-feedback model with Congress leading by enacting preemption
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statutes establishing new national policies and amending the statutes on the
basis of feedback from states, local governments, or both. Subnational gov-
ernments, of course, also attempt to block enactment of certain preemption
bills in Congress or seek to have the bills amended before they become law.

To date, Congress has enacted ten preemption relief laws and all were
enacted during the presidency of Ronald Reagan who did not sponsor or pro-
mote the bills although he publicly favored devolution of certain national
powers to states.

Vigorous state opposition on safety grounds to the Surface Transporta-
tion Assistance Act of 1982, which authorized very large and heavy trucks to
operate on most major state highways, led to congressional enactment of the
Tandem Truck Safety Act of 1984 and the Motor Carrier Safety Act of 1984
responding to many of the states’ safety concerns.®2

Six additional laws grant relief from earlier enacted preemption statutes:

1. The Nuclear Waste Policy Act of 1982 authorizes a state to veto
a site for a high-level radioactive waste facility selected by the
secretary of energy subject to an override of the veto by Congress.

2. The Tax Reform Act of 1984 exempts refunds to nonitemizing
taxpayers from the national requirement that state and local
governments making income tax refunds to their respective tax-
payers must report information on the refunds to the national
Internal Revenue Service.

3. The Virus, Serum, and Toxin Act Amendments of 1985 direct the
U.S. department of agriculture to exempt from national licens-
ing requirements any animal geologic prepared solely for distri-
bution within a state or produced and licensed by the states
under a state regulatory program determined by the secretary of
agriculture to meet specified criteria.

4. The Competitive Equality Banking Act of 1987 exempts state-
chartered banks not controlled by bank holding companies from
the prohibition of banks engaging in insurance activities.

5. The Marine Plastic Pollution Research and Control Act of 1987
provides for nonpreemption of state laws relating to vessel
source garbage.

6. The Age Discrimination in Employment Amendments of 1986
repealed in part the provision of the 1982 amendments to the
Employment Act of 1967 prohibiting public and private employ-
ers requiring employees to retire because of age. Strong opposition
from subnational governments to the 1982 amendments induced
Congress to enact the 1986 amendments stipulating it is not
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unlawful for a state or a local government to refuse to hire or to
discharge an individual because of age if the individual is seeking
employment as a firefighter or a law enforcement officer.®3

Two statutes provide relief from preemption decisions of the U.S. Supreme
Court. In 1943, the court in Parker v. Brown developed the state-action
doctrine holding that the national antitrust laws were not designed “to
restrain a State or its officers or agents from activities directed by its legis-
lature.”6* The court retreated from this ruling in City of Lafayette v. Louisiana
Power and Light Company by concluding “when the State itself has not
directed or authorized an anticompetitive practice, the State’s subdivisions
in exercising their delegated power must obey the antitrust laws.”®> In Com-
munity Communications Corporation v. City of Boulder, the court in 1982
opined that local governments and their officers could be held liable under
the antitrust laws and be subject to triple damages.®® Reacting to pressures
from local governments and states, Congress enacted the Local Government
Antitrust Act of 1984 stipulating that damages cannot be recovered under the
national antitrust laws from a local government or employee acting in an
official capacity.67

The national Fair Labor Standards Act Amendments of 1974 extend min-
imum wage and overtime provisions to nonsupervisory state and local gov-
ernment employees. In 1975, the U.S. Supreme Court, by a five to four
vote in National League of Cities v. Usery, opined Congress exercised an ultra
vires power violating the Tenth Amendment to the U.S. Constitution.®8
The court, however, in Garcia v. San Antonio Metropolitan Transit Authority
in 1985 reversed itself in a five to four ruling.®®

State and local government officers were appalled by the ruling and
estimated the decision would necessitate annual compliance costs ranging
from one-half to one-and-one-half billion dollars. Congress reacted to com-
plaints of subnational governments by amending the Fair Labor Standards
Act in 1985 to authorize these governments to offer their employees com-
pensatory time off at the rate of one and one-half hours for each hour of
overtime work in lieu of overtime compensation, clarifying the labor stan-
dards do not apply to volunteers, and granting legislative employees of sub-
national governments identical exemption from the standards as apply to
congressional employees.”®

THE CONFUSED RESPONSIBILITY PROBLEM

The theory of dual federalism postulates the national government and a
state each has autonomous political powers and there is no interaction
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between the two planes of government. To a great extent, this theory pos-
sessed considerable validity in the period 1789 to the late nineteenth cen-
tury as the two planes of government tended to act independently of each
other and one plane generally did not encroach on the other plane. Hence,
it was possible during this time period to determine whether the national
government or a state(s) was responsible for solving a given public problem.
With the development of congressional conditional grants-in-aid, the sep-
aration between purely national functions and purely subnational functions
broke down and fixing responsibility for solving problems became a more dif-
ficult task.

Extensive use of congressional preemption powers since 1965 has made
it extremely difficult to determine which plane of government is responsi-
ble for actions initiated or not initiated to solve many major public prob-
lems. Citizens, according to a central premise of democratic theory, should
be able to fix governmental and public officer responsibility in order to hold
governments and their officers accountable for implementing their assign-
ments in an effective manner. In a unitary system, citizens readily can
determine responsibilities for governmental failures. In a federal system
today, uncertainty regarding responsibility for certain actions is an inher-
ent problem.

Intergovernmental problems can be created and responsibility clouded
by the wording of preemption statutes. Senator Howard H. Baker Jr. of Ten-
nessee in 1967 recognized this problem: “But [ respectfully suggest that we
ought to give very close attention to the language that we adopt so that this
question of preemption or non-preemption or every personal legislative pre-
emption is clearly spelled out, so that we do not hinder the efforts of local
authorities to respond to local circumstances.”7!

Congress generally ignores Senator Baker’s advice and numerous pre-
emption statutes enacted since 1967 fail to establish clearly the respective
responsibilities of the national government and the states. In these
instances, the courts are called on to decide if Congress intended the statutes
to preempt completely or partially the regulatory authority of the states.

Congress often avoids precise language in a preemption statute since
more precise language could generate additional opposition of sufficient
strength to prevent enactment of the bill into law. A second reason for
avoidance of such language is the complexity of the activities being regu-
lated. It is apparent that a body with general legislative responsibilities and
lacking functional expertise is incapable of developing a more precise
statute. Hence, Congress typically enacts a skeleton or outline law estab-
lishing general policies and authorizing administrative agencies to draft and
promulgate regulations containing specific provisions and standards.
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Congress enacted two preemption statutes recognizing the need for a
clarification mechanism by authorizing a court to issue a declaratory judg-
ment regarding the rights and responsibilities of the concerned parties and/or
authorizing a national executive agency to make an administrative deter-
mination whether a statute preempts subnational government action. The
Voting Rights Act of 1965 and the Hazardous Materials Transportation Uniform
Safety Act of 1990 provide for both types of determination.”?

Congressional exercise of a complete preemption power suggests Con-
gress and appropriate national administrative agencies would be completely
responsible for the preempted function. Responsibility, however, often
becomes clouded because Congress is a government of enumerated powers
and may lack essential complementary powers to ensure it is able to exer-
cise a preempted function successfully. Hence, Congress relies on subna-
tional governments for assistance in implementing national policies. The
result may be confusion in the minds of citizens with respect to which gov-
ernment is responsible for the regulatory function.

Governor Mario M. Cuomo of New York in 1983 posted a letter to
U.S. Senator Daniel P. Moynihan of New York requesting assistance in sort-
ing out governmental responsibilities:

I am writing to request that you initiate a hearing process to: (1)
achieve a clarification and a precise specification of the respective
responsibilities of local, state, and federal governments for off-site
emergency plans at our nation’s nuclear plants, (2) devise a federal
system for the administration and funding of extensive activities
undertaken by all three levels of government in the implementa-
tion, and (3) examine the consequences of decisions required by
this off-site emergency planning process.”

The governor was referring specifically to plans for the evacuation of
all residents within a ten-mile radius of the Shoreham nuclear power plant,
under construction on Long Island, in the event of a release of radioactive
materials. The national government clearly lacks the resources to ensure the
safe evacuation of all residents and assumes the State of New York and local
governments will assist in the event an evacuation is ordered.

Confusion relative to which plane of government is responsible for
solving a problem also is a product of minimum standards preemption
statutes authorizing concerned federal government agencies to delegate
“regulatory primacy” to states which, in turn, are free to return the primacy
to the concerned federal agency. Furthermore, a state is not required to
apply for “regulatory primacy” and the federal agencies on receipt of an
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application will delegate primacy only if state standards are as high as
national ones and the state has the capability to enforce the standards.

NATIONALLY DELEGATED GUBERNATORIAL POWERS

The formal constitutional powers of a governor vary greatly from state to
state. In the so-called strong governor states, the state constitution grants
the governor broad executive powers, including appointment and removal
of officers (usually subject to confirmation by the state senate or governor’s
council), supervision of the entire executive branch, preparation of the
state’s budget and implementation of appropriation acts, and military
powers. In addition, the governor is granted important legislative powers,
including the call of special sessions of the state legislature, veto of bills
enacted by the legislature, and veto of items in appropriations.

A so-called weak governor, on the other hand, lacks a number of these
powers. Typically, the governor’s powers of appointment and removal are
limited, the entire executive branch is not under the governor’s supervision,
a number of executive officers are elected rather than appointed by the gov-
ernor, and the governor lacks the item veto power. In four states, the gov-
ernor is not responsible for preparing the budget.

An examination of major preemption acts and presidential executive
orders reveals that thirteen acts and one executive order devolve powers to
governors they have not received from their respective state constitution
and statutes.

The Tandem Truck Safety Act of 1984 authorizes a governor, after con-
sulting concerned municipalities, to notify the secretary of transportation
that the governor has concluded named segments of the interstate highway
system cannot accommodate in a safe manner the longer commercial vehi-
cles authorized by the Surface Transportation Assistance Act of 1982.74

Several preemption statutes authorize a governor to submit a plan to a
national agency for the assumption of responsibility for implementing a
national preemptive statute as illustrated by the Environmental Pesticide Con-
trol Act of 1972.75

The National Health Planning and Resources Development Act of 1974
stipulates that the members of the Statewide Health Coordinating Council
are to be appointed by the governor.7

The Safe Drinking Water Act of 1974 authorizes the EPA administrator
to issue temporary permits for injection wells and underground injection of
a particular fluid on application of a governor.”?

Many national statutes stipulate that a single state agency must be
responsible for administering a given program. State officers often object to
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such a requirement on the ground other organizational arrangements are
more economical and/or efficient. The Metal and Nonmetallic Mine Safety Act
empowers the secretary of labor to waive the single agency requirement on
the request of a governor.’8

Another power granted to the governor is authorization to request that
the state assume responsibility for a federally preempted function. Such an
authorization is contained in the Wholesome Meat Act of 1967.7°

The Water Pollution Control Act Amendments of 1972 authorize the gov-
ernor to delineate areas with major water quality problems and to designate
an organization to develop areawide treatment management plans for the
areas and agencies to be responsible for waste treatment.80

A significant delegated power, contained in the Highway Safety Act of
1966, stipulates that the Secretary of Transportation may not approve a
state highway safety program if it does not provide for the governor to be
responsible for administration of the program. In other words, the state leg-
islature cannot place responsibility for some highway safety programs in an
agency independent of the governor.

During a petroleum shortage, the governor is delegated authority, by
presidential executive order 12140, “to establish a system of end-user allo-
cation of motor gasoline.”

The Clean Air Act Amendments of 1977 establish three air zones. New
sulfur dioxide and suspended particulates are not allowed in a Class I zone,
a limited amount of development is allowed in Class II zones if it would not
cause “significant deterioration of air quality,” and deterioration up to sec-
ondary standards is allowed in Class III zones. Primary ambient air quality
standards are designed to protect the health of susceptible persons. Sec-
ondary standards generally are more stringent and are designed to prevent
adverse environmental effects such as damage to animals, climate, vegeta-
tion, or water quality.

The amendments authorize the governor to redesignate areas from Class
I to Class III with specific exceptions provided the governor consults with
the concerned committees of the state legislature if it is in session or with
the leaders of the legislature if it is not in session.

FEDERALLY INDUCED COSTS

Enactment of several congressional partial preemption statutes has imposed
substantial costs on state and local governments. In examining federally
induced subnational governmental costs, it is essential to distinguish a
mandate from a restraint.8! The former is a legal order—constitutional pro-
vision, statute, or administrative rule—requiring a state and/or its local
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governments to undertake a specified activity or to provide a service meet-
ing minimum national standards. The latter prevents completely or par-
tially an action contemplated by a subnational government. The national
government provides no direct reimbursement for mandated costs incurred
by state and local governments. Restraints may impose significant costs on
these governments.

Mandated Costs

An examination of nationally mandated costs that must be financed by state
and local government is confused by the tendency of many state subnational
governmental officers to identify conditions attached to grant-in-aid pro-
grams as federal mandates. Such conditions, examined in chapter 6, must be
distinguished from genuine mandates, as a state or a local government can
avoid the former by failing to apply for and accepting grants-in-aid.

A small number of federal grant-in-aid programs in effect have “man-
dates” when the conditions are changed subsequent to a subnational gov-
ernment opting to participate in the program, and the new conditions are
expensive but the recipient unit is unable to withdraw from the program
because of “sunk” economic costs and/or dependence on the large sum of
money flowing from Washington, DC. The federal-aid highway and Medi-
caid programs are examples.

Determining the costs of genuine federal mandates is difficult because
of lack of data on compliance, inadequate state and local cost accounting
systems, and failure of various national departments and agencies to prom-
ulgate all rules and regulations authorized by law. EPA in particular has
been slow in promulgating implementing rules and regulations.

Nevertheless, studies have been conducted to estimate costs of com-
plying with various mandates. When EPA was created by executive order in
1970 municipalities were affected primarily by mandates relating to water
quality—sewer and waste-water treatment. Today, municipalities are affected
also by major mandates relating to drinking water supply and solid waste dis-
posal. In 1986 alone, Congress mandated that general-purpose local gov-
ernments control an additional eighty-three drinking water contaminants.82

In 1988, EPA estimated user charges and fees per household would
increase by an average of an additional $100 annually by 1996.83 The
increase, however, would be $160 per household annually for municipalities
under 2,500 population and $170 per household for municipalities over
250,000 population. The study estimated that between 21 and 30 percent
of municipalities under 2,500 population would experience financial diffi-
culties in attempting to comply with the mandates and fiscally strained
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larger municipalities also would experience difficulties. Faced with the
prospect of many small municipalities either abandoning their public water
systems or filing for bankruptcy protection because of the mandate, Congress
enacted the Safe Drinking Water Act Amendments of 1996, providing munic-
ipalities with relief from the burdensome mandates.84

The congressional budget office in 1985 estimated the initial annual
compliance costs for state and local governments as the result of the U.S.
Supreme Court decision extending federal fair labor standards to these units
would be between one-half and one-and-one-half billion dollars.8> The esti-
mated costs were reduced to an extent by the Fair Labor Standards Amend-
ments of 1985, authorizing subnational governments to offer compensatory
time off at a rate of one and one-half hours for each overtime work hour in
lieu of overtime compensation.36

A particularly expensive mandate is the requirement in the Asbestos
Hazard Emergency Response Act of 1986 requiring removal of asbestos from
all public buildings.87

Not all national mandates have high compliance costs. The Tax Equity
and Fiscal Responsibility Act of 1982, for example, requires subnational gov-
ernments to submit reports on remuneration for services and direct sales to
the internal revenue service.88 Compliance costs are not large since such
information typically is available in computer files.

Congress increased costs financed by states and generated sharp inter-
nal conflict within many states by mandating they are responsible for a
function that previously had been an exclusive responsibility of the federal
government. The Low-Level Radioactive Policy Act of 1980 contains such a
mandate and urges states to enter into interstate compacts providing for
regional radioactive disposal facilities.8?

Restraints

In contrast to a mandate, a restraint forbids a state or a local government
to exercise a specific regulatory power. In the area of transportation, pre-
emption statutes stripped subnational governments of authority to engage
in economic regulation of airline, bus, and motor carrier firms.

A restraint may necessitate state and/or local government expenditures
and Congress recognized this fact in the Airline Deregulation Act of 1978 by
authorizing grants to subnational governments for “essential” air service to
small municipalities that lost scheduled air service because of deregula-
tion.?% A similar restraint in the Bus Regulatory Reform Act of 1982 forbids
states to condition issuance of a franchise to operate buses between two
major cities on agreement by the carrier to provide service to small
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communities.”! To ensure bus service to these communities, many states
today subside the carriers.

A restraint may contribute to loss of revenue for a subnational gov-
ernment and create other problems. U.S. Representative Guy V. Molinari
of Staten Island, New York, added a rider to the Omnibus Budget Reconcili-
ation Act for Fiscal Year 1986, for example, stipulating tolls for motor vehi-
cles on any bridge connecting Brooklyn and Staten Island may be collected
only as vehicles exit the bridge in Staten Island.”? The rider results in the
loss of significant toll revenues, increased congestion at the eastern entrance
to the Holland Tunnel under the Hudson River, and enables motorists to
cross the Verrazano bridge to Brooklyn without paying a toll and to return
to Staten Island via a bridge from New Jersey.

The Social Security Act of 1935 did not mandate state and local gov-
ernments to provide coverage under the act to their employees, but a
number of state and local legislative bodies decided to provide such cover-
age.?? The act was amended in 1983 to prevent states and their political sub-
divisions from terminating participation in the social security program and
increased the old-age, survivors, and disability insurance contribution rate
in 1984, 1988, and 1989 over the scheduled rates.* These changes cost
subnational governments an estimated $470 million in 1984, $750 million
in 1988, and $810 million in 1989. In addition, the amendments acceler-
ated the times that subnational governments are required to deposit in the
U.S. Treasury withheld employee and employer taxes to twice a month from
once a month.

Congress enacted the Age Discrimination in Employment Act of 1967 and
amended it in 1982 to prohibit employers from requiring employees to retire
because of age.?> Congress responded in 1986 to subnational governmental
complaints that older employees lack the required physical strength and
stamina for certain positions by amending the act to stipulate it is not unlaw-
ful for a state or a political subdivisions “to fail or refuse to hire or to dis-
charge any individual because such individual’s age if such action is
taken—(1) with respect to the employment of an individual as a firefighter
or as a law enforcement officer and the individual has attained the age of
hiring or retirement in effect under applicable State or local law on March
3, 1983, and (2) pursuant to a bonafide hiring or retirement plan that is not
a subterfuge to evade the purpose of this Act.”¢ This amendment expired
automatically on December 31, 1993.

The Marine Protection Research and Sanctuaries Act of 1972 restricts sub-
national governments by requiring them to obtain permits from the U.S.
army corps of engineers prior to dumping dredged materials in an ocean.9?
While this act increased disposal costs to limited extent, the Ocean Dump-
ing Ban Act of 1988, prohibiting the dumping of sewage sludge in oceans,
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imposed major costs for coastal municipalities that had been dumping the
sludge in the ocean.”8

The Moral Obligation to Respond

A small number of complete preemption statutes removing regulatory
authority in a given field from states and their political subdivisions induce
spending by these units. While the Atomic Energy Act of 1954 assigns exclu-
sive responsibility for regulation of nuclear power generating plants to the
U.S. nuclear regulatory commission, the lack of resources makes it depend-
ent on subnational governments for emergency response personnel and
equipment to protect public health and safety in the event of a radioactive
discharge at a nuclear generating station.%

Similarly, the federal government is completely responsible for regu-
lating transportation of radioactive and other hazardous materials, yet lacks
the personnel to respond promptly to transportation accidents. Although
they lack authority to regulate such transportation, subnational govern-
ments are under a moral obligation to respond to emergencies resulting from
transportation activities involving these materials.

SUMMARY

The federal invention of 1789 has proved to be highly adaptable to vastly
different economic, political, and social conditions in the twenty-first cen-
tury, and this ability to adapt is reflected in systemic instability, a feature of
federalism in the United States.

The unamended constitution implied, without expressly stipulating,
the existence of dual sovereignty and the Tenth Amendment to the U.S.
Constitution was drafted and ratified to incorporate dual sovereignty
expressly in the Constitution. Under this constitutional conception, Con-
gress and national courts were powerless to regulate states and local gov-
ernments in their capacities as sovereign polities.

National-state relations, however, were not frozen by the amendment.
Ratification of the Fourteenth and Fifteenth Amendments devolving powers
on Congress and the U.S. Supreme Court’s broad interpretation of the del-
egated powers of Congress have made state regulatory sovereignty to a sig-
nificant extent largely symbolic with real sovereignty residing in Congress
with its nearly plenipotentiary preemption powers.

In 1982, Congress commenced to become more responsive to subna-
tional governmental complaints and enacted ten statutes granting a degree
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of relief to these governments from certain provisions of earlier preemption
laws and two U.S. Supreme Court decisions viewed as burdensome, unwise,
or both by states and their political subdivisions.

Recognition must be accorded to the fact Congress, despite its strong
preemption powers, is a government of constitutionally delegated powers
and lacks complementary powers to implement fully certain expressed
powers. In addition, the large national budgetary deficit is forcing Congress
to rely more heavily on the states for effective implementation of national
policies.

With respect to preemption issues, the interests of the various states are
both common and diverse as illustrated by the acid rain controversy. The
northeastern states are pressuring Congress to lower the permissible amount
of sulfuric pollutants emitted by coal-fired electric generating stations in the
Midwest and are opposed by the midwestern states.

Local governments are excluded by preemption statutes from exercis-
ing regulatory powers with a few exceptions such as the Cable Communica-
tions Policy Act of 1984. Other than lobbying Congress and national
administrative agencies preparing to promulgate new or revised rules and
regulations, local governments must pressure their state legislatures and
state administrative agencies with respect to the “regulatory primacy”
devolved on states by national administrative agencies.

The most major changes in national-state relations since 1965 have
been produced by minimum standards preemption under which Congress
removes regulatory authority of the states and authorizes the concerned
national agency to devolve broad regulatory powers to the states develop-
ing standards and an enforcement plan approved by the agency, thereby
allowing states to play an important ancillary role in national policy imple-
mentation.

Minimum standards preemption and delegation of “regulatory primacy”
are compromises between the Scylla of complete centralization and the
Charybdis of complete decentralization of political power. This type of
national preemption relieves states of responsibility for solving difficult
problems if they so choose and also affords a state the opportunity to regis-
ter a complaint with the concerned national agency that a sister state is not
in compliance with a preemption statute and/or implementing rules, or reg-
ulations, or alternatively to bring a court suit.

Fortunately, Congress has become more innovative in its use of pre-
emption powers by enlisting the resources of states and allowing them a
degree of discretionary flexibility by statutes and administrative regulations,
thereby permitting state adaptive and experimental regulatory responses to
local conditions. Congress recognized complete preemption without a pro-
vision for state administrative involvement, with a few exceptions, cannot
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be successful throughout the nation because of the wide diversity of local and
regional conditions.

The induced costs associated with federal mandates and restraints
reduce the discretionary authority of state and local governments and
impose severe burdens on small local governments and fiscally distressed
cities. In effect, the national government since 1965 has changed from a
generous supplier of funds to subnational governments to a preemptor
imposing major costs.

In sum, intergovernmental relations have increased greatly in com-
plexity since the mid-1960s when Congress commenced to exercise its
complete and partial preemption powers more frequently. In general,
national-state relations today exhibit elements of conflict, coercion, and
cooperation with the latter more common than the other two elements.
Chapter 9 examines the adequacy of the dual theory and cooperative theory
of federalism and offers postulates of a broader theory encompassing
national-state, state-local, and state-local relations.

Chapter 5 describes the dual judicial system in the United States and
examines the roles of courts in determining whether the states and their
political subdivisions are completely or partially forbidden to exercise cer-
tain regulatory powers because of conflicts with provisions of the U.S. Con-
stitution, preemption statutes, or both.
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CHAPTER 5

Federalism and the Judiciary

aws and courts are essential to the existence of organized society.
Through a well-developed legal system the rights, privileges, and duties
of individuals are established and controversies are settled authoritatively.
The United States is distinguished by a dual judicial system—one
national and one state. The state courts constitute an independent judicial
system and are in no way dependent on the federal court system. Whether
there was a need for a national court system was a subject of debate at the
1789 Philadelphia constitutional convention.

THE NATIONAL JUDICIARY

There were only state courts under the Articles of Confederation and Per-
petual Union. Experience with total reliance on state courts during the con-
federacy convinced delegates to the constitutional convention there must
be a national judiciary since disputes between states would become more
common in the future and an impartial judicial forum would be essential.
Furthermore, suits between citizens of different states also would become
more frequent and experience revealed a tendency for state courts to favor
citizens of their state.

The strongest argument for a national judiciary was the need for an
impartial tribunal to resolve disputes over the meaning of the various pro-
visions of the proposed constitution and statutes enacted by Congress. Legal
chaos would result if the adjudication were the responsibility of the courts
of the various states, which might issue different decisions on the same pro-
vision, whereby a constitutional or statutory provision would have a given
meaning in one state and a different meaning in a sister state.

83
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Alexander Hamilton justified the need for a national judiciary in The
Federalist Number 80: “If there are such things as political axioms, the pro-
priety of the judicial power of a government being coextensive with its leg-
islative may be ranked among the number. The mere necessity of uniformity
in the interpretation of national laws decides the question. Thirteen inde-
pendent courts of final jurisdiction over the same causes, arising upon the
same laws, is a hydra in government from which nothing but contradiction
and confusion can proceed.”!

The convention agreed there was a need for a national supreme court,
but opinions differed as to whether other national courts should be estab-
lished and how they should be organized if established. Hamilton in The Fed-
eralist Number 81 emphasized: “The power of constituting inferior courts is
evidently calculated to obviate the necessity of having recourse to the
Supreme Court in every case of federal cognizance. It is intended to enable
the national government to institute or authorize, in each State or district
of the United States, a tribunal competent to the determination of matters
of national jurisdiction within its limits.”2

The U.S. Constitution contains only a brief reference to the structure
of the national courts. Section 1 of Article III simply stipulates that “the
judicial power of the United States shall be vested in one Supreme Court
and in such inferior courts as the Congress may from time to time ordain and
establish.” The Constitution does not establish the number of members of
the Supreme Court, and the number has varied from six members provided
for in a 1789 congressional statute to five members in 1801, to seven in
1802, to nine in 1837, to ten in 1861, to seven in 1866, and to nine in 1869.
Currently, the court consists of the chief justice and eight associate justices.
Six justices constitute a quorum and the approval of four is required for the
issuance of a writ of certiorari directing a lower court to send records of a
specified case to the Supreme Court. Section 2 of Article II of the Consti-
tution authorizes the President to appoint justices of the Supreme Court and
judges of other national courts with the advice and consent of the Senate.

Section 2 also grants the Supreme Court original or trial jurisdiction
only in cases involving ambassadors, public ministers, and consuls, and cases
in which a state is a party. In all other cases, the “Court shall have appel-
late jurisdiction, both as to law and fact, with such exceptions, and under
such regulations as the Congress shall make.” Congress in the Judiciary Act
of 1789 made the court’s jurisdiction over interstate controversies exclusive.

The convention’s decision that the national government potentially
should have a complete system of courts rather than rely on state courts
proved to be a wise one since the U.S. Supreme Court in Houston v. Moore
in 1820 ruled that Congress lacked authority to confer jurisdiction on courts
not created by Congress.4
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State courts have exclusive jurisdiction over all cases other than the
classes of controversies listed in Section 2 of Article III of the U.S.
Constitution:

The judicial power shall extend to all cases, in law and equity,
arising under the Constitution, the laws of the United States, and
treaties made, or which shall be made, under their authority;—to
all cases affecting ambassadors, other public ministers and con-
suls;—to all cases of admiralty and maritime jurisdiction;—to con-
troversies to which the United States shall be a party;—to
controversies between two or more states; [between a State and cit-
izens of another state;—] between citizens of different states—
between citizens of the same State claiming lands under grants of
different States; [and between a State, or the citizens thereof, and
foreign states, citizens, or subjects].

The sections in brackets have been modified by the Eleventh Amend-
ment, which Congress proposed and the states ratified following the U.S.
Supreme Court’s 1793 decision in Chisholm v. Georgia opining that a citi-
zen of South Carolina could sue the State of Georgia in a federal court.” The
amendment expressly prohibits such suits.

The reference to cases arising under the constitution, laws, and treaties
is to cases of a justiciable character involving civil and criminal proceedings.
Controversies relate only to civil matters involving parties such as states.
Courts lack authority to decide legislative or executive questions labeled
“political questions.” Only Congress, for example, can declare war.

It is apparent the jurisdiction of national courts is limited by the U.S.
Constitution and covers only cases arising under the constitution, laws, and
treaties: cases involving ambassadors, other public ministers, and consuls;
cases involving admiralty; and cases in which the United States or a state
is a party. Furthermore, congressional statutes often define narrowly the
jurisdiction of federal courts. Until 1916, a decision of the highest state
court holding a state law violated the U.S. Constitution could not be
appealed to the U.S. Supreme Court.

Determining the line marking the jurisdiction of national courts is a dif-
ficult task. James Madison in The Federalist Number 37 referred to the general
problem of “marking the proper line of partition between the authority of the
general and that of state governments” and added: “Perspicuity . . . requires
not only that the ideas should be distinctly formed, but that they should be
expressed by words distinctly and exclusively appropriate to them. But no
language is so copious as to supply words and phrases for every complex idea,
or so correct not to include many equivocally denoting different ideas.”®
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William B. Munro in 1937 wrote “the division of jurisdiction between
the two sets of courts is in fact so indistinct at some points that even good
lawyers are not always sure of their ground. And as for the ordinary layman
he is often quite bewildered by the strange things which result from the
divided judicial authority.”?

In terms of the number of courts and the number of cases adjudicated,
the court systems of the fifty states are more important than the federal
court system. There are more than 14,000 state courts with many carrying
the names of local governments. These courts handle more than 98 percent
of all litigation in the United States. There is one U.S. Supreme Court,
eleven numbered and the District of Columbia Circuit Courts of Appeal,
one or more U.S. District Courts in each state, and several specialized courts
including the U.S. Claims Court, U.S. Court of International Trade, and the
U.S. Tax Court.

Most common crimes—assault, burglary, murder, and robbery—are vio-
lations of state laws and hence are triable in state courts. Civil law—relat-
ing to contracts, damages to persons and property, commercial and personal
relations, inheritances, and wills—similarly is state law and, for the greater
part, is enforced by state courts.

In stipulating the judicial power of the United States extends to the
various classes of controversies listed, the constitution does not mandate
that the national courts must assume exclusive jurisdiction in all such cases.
Congress determines the extent of exclusive national court jurisdiction and
may assign an entire field or only part of a field to national courts. Further-
more, Congress granted national courts exclusive jurisdiction over all suits
to which the United States is a party, controversies between states, contro-
versies between a state and a foreign nation, and specified civil suits arising
under congressional statutes. Congress authorized state courts in all other
cases and controversies to exercise concurrent jurisdiction.

CONCURRENT JUDICIAL JURISDICTION

In contrast to a unitary nation, a federal nation with a dual court system
offers litigants in many types of cases the option to bring a suit in a national
court or in a state court and forum shopping has become relatively common.
In general, litigants select state courts. Attorney Morris Dees reported in
1991 that he decided to bring his civil law suit against white supremacist
Tom Metzger in an Oregon court rather than in the U.S. District Court: “We
chose state court because Oregon discovery rules are quite different than the
federal rules. You can do trial by ambush in Oregon. You have no inter-
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rogatories, no production of evidence; you don’t have to give the names of
witnesses or give the other side your documents.”8

Fear that state courts may reflect local prejudice induced many liti-
gants to file suit in the allegedly more impartial U.S. District Court. Many
black defendants during the 1960s often sought to have their cases
removed from a state court to the U.S. District Court under the Removal
of Causes Act of 1920 on the ground that courts in southern states were
prejudiced against blacks.? John W. Winkle III explained that “imprecise
residency requirements for diversity plaintiffs have permitted large corpo-
rations, foreign entrepreneurs, and even commuters more flexibility in
their selections.”10

If cases are transferred, they usually go from state to national courts.
However, transfers from national courts to state courts are not uncommon
because of national court docket congestion, attorney’s familiarity with state
court procedures, different court rules, and geographical convenience of a
state court’s location.

A dual court system involving concurrent jurisdiction over certain types
of cases affords plaintiffs the opportunity to commence an action in a state
court and to appeal an adverse decision of the highest state court to the U.S.
Supreme Court for review if a federal question is involved. In addition, a lit-
igant may seek a U.S. District Court injunction to stop a state prosecution
and state prisoners whose conviction has been upheld by the highest state
court may seek federal habeas corpus relief. If an action is initiated in the
U.S. District Court, it may seek a ruling by means of a certified question
from the state’s highest court if a state law is involved. In effect, the high-
est state court is requested to offer an advisory opinion to the federal court.

The U.S. Supreme may hear an appeal only from a decision of the
highest state court with jurisdiction over the subject if a federal question is
involved. The U.S. Supreme Court has final authority to determine the
constitutionality of a state law under the U.S. Constitution, but the court
will refuse to accept a case for review until all state judicial remedies have
been exhausted. The state supreme court is the final arbiter if a law is alleged
to be repugnant to the provisions of the state constitution.

A litigant has the right to appeal to U.S. Supreme Court if the high-
est state court upheld the validity of a state law alleged to be a violation of
the U.S. Constitution, a congressional statute, or a treaty, or the highest
state court ruled a national law or treaty to be invalid. Most cases adjudi-
cated by the U.S. Supreme Court are the result of appeals of lower federal
court decisions and not appeals of decisions of state supreme courts.

In contrast to ten states whose constitutions authorize the state supreme
court to issue advisory opinions, the U.S. Supreme Court does not issue such
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opinions. In 1796, George Washington submitted twenty-nine questions
relating to a proposed treaty to the court, but it refused to answer them.

CONGRESSIONAL INTENT TO PREEMPT

The supremacy of the laws clause of the U.S. Constitution was designed to
preempt completely or partially regulatory state constitutional provisions
and statutes, based on reserved and concurrent powers, if Congress enacts
a conflicting regulatory statute based on a delegated power. As noted in
chapter 4, many congressional statutes do not contain an explicit preemp-
tion section and the U.S. Supreme Court has not developed precise crite-
ria for determining whether Congress in enacting a statute intended to
preempt if the statute lacks an explicit preemption statement.

James T. Young in 1935 referred to members of Congress lacking “back-
bone” when subject to pressure by interest groups and members resort to use
of “weasel words” in statutes.!! The courts are left with the problem of deter-
mining what the words mean. The suggestion has been advanced a state law
should remain valid unless explicitly prohibited by a congressional statute.
George B. Braden in 1942 rejected such a proposal as “intolerable” since
Congress could not be expected to anticipate all future state laws that might
conflict with a congressional statute.1?

The U.S. Supreme Court in Hines v. Davidowitz, in 1941 emphasized
the particular facts of a case determine whether a state law is inconsistent
with a congressional statute and the key question is whether the state law
in question “stands as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.”13

The justices in 1947 enunciated two tests of federal preemption in Rice
v. Santa Fe Elevator Corporation.!* First, “the question in each case is what
the purpose of Congress was?” Second, does the congressional statute
involve “a field in which the federal interest is so dominant that the federal
system will be assumed to preclude enforcement of state laws on the same
subject?” In 1973, the court in City of Burbank v. Lockheed Air Terminal
Incorporated opined that control of noises is “deep-seated in the police power
of the States,” but added that the federal Noise Control Act of 1972 leaves
“no room for local curfews or other local controls.”!

The court occasionally concedes a conflict between a state law and a
federal law violates the supremacy of the law clause of the U.S. Constitu-
tion, yet holds the conflict is not the type that confers jurisdiction upon the
national courts. In addition, the court on occasion invalidates only one or
two sections of a state law conflicting with a federal law.
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In 1978, the justices in Hodel v. Virginia Surface Mining and Reclamation
Association listed three tests to determine whether state laws were preempted
by the national Surface Mining and Reclamation Act of 1977: “First, there must
be a showing that the challenged statute regulates the ‘States as States’ . . .
Second, the federal regulation must address matters that are indisputably
‘attributes of state sovereignty.” And third, it must be apparent that the
states’ compliance with the federal law would directly impair their ability
‘to structure internal operations in areas of traditional functions.””16

The statute in question was a minimum standards preemption one. The
court ruled that the law did not regulate “states as states” by noting that the
Virginia law did not require the state to enforce the standards contained in
the law and “the regulatory burden” falls on the U.S. Department of the
Interior in the event that a state does not seek regulatory primacy.

In the event that the court misinterprets congressional intent, Congress
is free to repeal the court’s interpretation. Congress, for example, enacted
the Older Workers Benefit Protection Act of 1990 reversing the court’s 1989
decision in Public Employee Retirement System of Ohio v. Betts.17

MAJOR FEDERALISM DECISION

Alexander Hamilton in The Federalist Number 78 suggested it was the duty
of the courts “to declare all acts contrary to the manifest tenor of the Con-
stitution void. Without this, all the reservations of particular rights or priv-
ileges would amount to nothing.”!8 Nevertheless, the U.S. Constitution is
silent relative to whether the U.S. Supreme Court possesses the authority
to declare congressional acts, state statutes, or both unconstitutional. The
constitution’s framers were aware the Privy Council in England declared laws
enacted by colonial legislatures to be void and state courts had declared
state laws unconstitutional. Available evidence suggests the framers would
have included in the constitution a provision prohibiting judicial review if
they were opposed to such review.

The Marshall Court

Organized in 1790, the U.S. Supreme Court during its initial decade decided
only six cases raising questions of constitutional law and its most contro-
versial decision, Chisholm v. Georgia, was reversed by adoption of the
Eleventh Amendment. The position of the court grew stronger with the
accession of John Marshall to the post of Chief Justice in 1801. He was a
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supporter of a strong national government and exerted great influence on
the development of the national governance system during his more than
thirty-four years as Chief Justice. His opinions addressed thirty-six impor-
tant constitutional law questions.!?

Hamilton in The Federalist Number 78 wrote “the judiciary is beyond
comparison the weakest of the three departments of power.”20 Marshall in
effect challenged that conclusion. In his decisions, he emphasized two major
principles of constitutional construction. First, every power exercised by
Congress must be based on a constitutional provision and can be an
expressed or an implied grant of power. Second, every grant of power should
be interpreted broadly, thereby allowing Congress discretion as to the
manner of exercising the power.

One of the major achievements of the Marshall Court was the estab-
lishment in Marbury v. Madison in 1803 of the right of the U.S. Supreme
Court to invalidate a congressional statute if it conflicts with the U.S. Con-
stitution.?! In other words, the final referee would be the court under this
doctrine of judicial supremacy that continues to be accepted to this day. As
noted, article III of the U.S. Constitution grants original jurisdiction to the
U.S. Supreme Court in cases involving a state or a foreign minister or a
consul as a party. The Judiciary Act of 1789 empowered the court to issue a
writ of mandamus to other public officers in specified cases directing them
to perform a nondiscretionary duty(ies). Marshall wrote a congressional
statute could not change the court’s original jurisdiction from that provided
in the constitution. The decisions in this case and in Fletcher v. Peck in
1810 established a firm constitutional principle that the federal courts may
invalidate an act of Congress or an act of a state legislature.2?

In 1819, the court enunciated in McCulloch v. Maryland the famous
doctrine of implied powers interpreting the “necessary and proper” or coef-
ficient clause of the constitution contained in Section 8 of Article I of the
Constitution: “Let the end be legitimate, let it be within the scope of the
Constitution, and all means which are not prohibited, but consistent with
the letter and spirit of the Constitution are constitutional.”?3

One of the Marshall court’s most expansive opinions is Gibbons .
Ogden in which the court in 1824 developed the doctrine of the continu-
ous journey.2* The court held that the interstate commerce power of Con-
gress applies to every aspect of commercial intercourse, including navigation,
and the power of Congress to regulate interstate commerce is applicable
within a state. Under the doctrine, the commerce power extends to a
steamship company operating solely within a state if some of the passengers
and goods carried on the ship continue their journeys into a sister state. In
1827, the Marshall Court in Brown v. Maryland struck down a state law
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levying a $50 business tax on importers on the ground that the license inter-
fered with foreign commerce.?>

William B. Munro summarized Marshal’s contributions to constitu-
tional law in the following terms:

Marshall’s starting point was provided by the silences of the Con-
stitution. This taciturnity was largely due to two practical consid-
erations—the fact the Constitution was virtually without
precedent, and, second, the desire of its framers to avoid a four-
square decision on various controversial matters. Now one of the
functions of a judge is to supply the incidental omissions of a
statute, to bridge the gaps which the legislators leave. That must
necessarily be a duty of the courts so long as lawmakers are for-
getful, careless, or otherwise human. Marshall pressed the idea a
step further. He found the organic law, the Constitution, full of
silences which had to be made articulate. And his initial task was
to assert the right of the Supreme Court to the exercise of this
function.26

Although Marshall in general was a champion of a strong national gov-
ernment, he did not view the powers of Congress as plenary. In Cohens v.
Virginia, the court expressed a dual federalism viewpoint by opining the gen-
eral government, though limited as to its objects, is supreme with respect to
those objects.2?

Dual Federalism

Marshall’s successor as Chief Justice in 1835 was Roger B. Taney, a strong
proponent of the rights of the states. Under his leadership, there was a reac-
tion against the centralization of powers in Congress expressed in decisions
that can be labeled dual federalism ones. The court in Briscoe v. Bank of the
Commonwealth of Kentucky upheld the creation of a state-owned bank
authorized to issue and circulate notes by opining that “the notes issued by
the bank are not bills of credit within the meaning of the federal constitu-
tion.”?8 Similarly, the court in Charles River Bridge v. Warren Bridge in the
same year gave an expansive reading to the police power of the states.??
The Taney Court provided a new interpretation of the interstate com-
merce clause of the U.S. Constitution in 1851 in Cooley v. The Board of War-
dens of the Port of Philadelphia.3° The court pointed out Congress has plenary
power to regulate interstate and foreign commerce, but there were details
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of commerce of such a local nature that Congress might allow them to be
regulated by the states. In this case, Pennsylvania required all ships coming
into a harbor must take on a pilot, who must be paid at a fixed rate, to
ensure the safe entry of the ships into the harbor. To this date, Congress
allows states to regulate harbor pilots.3! Other examples of a local nature
subject to state regulation until Congress enacts a statute are anchorage
rules, harbor buoys and lights, and erection of docks, piers, and wharves. Rel-
ative to matters requiring uniform regulation, such as the transport of goods
into and out of states, only Congress may regulate. If Congress is silent, the
commerce is free to move without hindrance by states.

Chief Justice Taney’s most famous decision was issued in 1857 in Dred
Scott v. Sanford and held Congress has no right to prohibit any citizen from
owning slaves and the grant of citizenship by a state to a Negro would not
make him a citizen of the United States:

It does not by any means follow, because he [Dred Scott] has all the
rights and privileges of a citizen of a State, that he must be a citi-
zen of the United States. . . . Each State may still confer them
[rights and privileges of citizenship] upon an alien, or anyone it
thinks proper, or upon any class or description of persons; yet he
would not be a citizen in the sense in which that word is used in
the Constitution of the United States. . . . The rights which he
would acquire would be restricted to the State which gave them.3?

Since the slave states did not accord citizenship to Negro slaves, the
court’s decision meant they had no citizenship. Congress enacted the Ciwil
Rights Act of 1866 stipulating that all persons born in the United States and
not subject to a foreign nation were deemed citizens.33 In 1868, the Four-
teenth Amendment to the U.S. Constitution was ratified, which declared
“all persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein
they reside.” This Amendment has a major impact upon states and their
political subdivisions as explained in a subsequent section.

The question of whether a state may secede from the Union was
answered by the defeat of the Confederate States of America in the Civil
War. In Texas v. White, Chief Justice Salmon P. Chase of the U.S. Supreme
Court in 1869 declared that “the Constitution . . . looks to an indestructi-
ble Union, composed of indestructible States.”34

Subsequently, the major federalism issues until the 1930s involved the
state’s use of the police power to regulate commerce, labor relations, man-
ufacturing, and welfare. In an era of laissez-faire, the court ruled production,
including agriculture and manufacturing, and relations between employers
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and employees were beyond national regulation and subject to state regu-
lation. In 1918, Congress enacted a statute prohibiting interstate trans-
portation of goods made by child labor, but the Court in 1918 in Hammer
v. Dagenhart held the statute invaded “the reserved powers of the States.”3>

Prior to 1937, the court opined the due process of law guarantee of lib-
erty includes freedom to contract and governmental regulation of economic
relations abridged that liberty. In 1936, the court majority opined in Carter
v. Carter Coal Company that “the relation of employer and employee is a
local relation” over which Congress has no control.3¢

By enunciating its famous “Separate but Equal” Doctrine in Plessy v.
Ferguson in 1896, the court effectively withdrew itself from the field of civil
rights until the 1950s although the court declared unconstitutional several
state laws excluding Negroes from participating in the primary elections of
the Democratic party.3?

The End of Dual Federalism

President Franklin D. Roosevelt, frustrated by decisions of the U.S. Supreme
Court striking down statutes, by a vote of 5 to 4, as unconstitutional statutes
that were part of his New Deal, recommended in 1937 congressional enact-
ment of a bill authorizing the President to appoint a new justice to the
Supreme Court for every justice over the age of seventy. If enacted by Con-
gress, the bill would have allowed for the appointment of six additional jus-
tices. The proposal generated a major political controversy and was not
enacted into law. Nevertheless, the court in 1937 commenced to uphold the
constitutionality of the New Deal statutes by a 5 to 4 vote and shortly there-
after two of the four justices opposed to the New Deal retired.

In West Coast Hotel Company v. Parrish, the court in 1937 by a vote of
5 to 4 validated a State of Washington minimum wage law.38 The court on
the same day in Virginian Railway v. System Federation No. 40 upheld the
Railway Labor Act, mandating that employers must bargain exclusively with
a union selected by a majority of the employees, as not violating the due
process of law clause.3® The court two weeks later rendered a similar deci-
sion in National Labor Relations Board v. Jones & Laughlin Steel Corporation.*0

In 1938, the justices in United States v. Carolene Products Company
opined that statutory regulation of commercial transactions will not be
declared “unconstitutional unless in the light of the facts made known or
generally assumed it is of such a character as to preclude the assumption
that it rests upon some rational basis within the knowledge and experience
of the legislators.”#! Between 1939 and 1944, the court rejected challenges
to congressional laws fixing the price of milk and coal, minimum wage
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provisions of the Fair Labor Standards Act of 1938, and general price and
rent controls.#2

The Warren Court Revolution

President Dwight D. Eisenhower in 1953 appointed Earl Warren Chief Jus-
tice of the U.S. Supreme Court and under his leadership until retirement
in 1969 what can be described accurately as a revolution occurred with
respect to the rights of black citizens, the criminal justice system, and the
political process. The court was labeled by its critics as activist and con-
demned for ignoring the intent of the drafters of the U.S. Constitution, a
topic examined in a subsequent section.

Under the Warren Court rulings, the powers of Congress expanded as
well as the powers of the national judiciary. The court rendered a block-
buster decision in Brown v. Board of Education in 1954 by reversing the
court’s decision in Plessy v. Ferguson which established the “separate but
equal doctrine” holding separate public facilities for black citizens were con-
stitutional provided the facilities were equal to ones provided for white cit-
izens.** Whereas the 1896 decision involved transportation, the 1954
decision involved segregated publicly operated schools.

Ten years later, the court upheld in Katzenback v. McClung the prohi-
bition in the Civil Rights Act of 1964 of racial segregation in places of public
accommodations by applying the act to a restaurant that had no known
out-of-state customers.4

In a related civil rights case, the court in South Carolina v. Katzenbach
in 1966 upheld the constitutionality of the Voting Rights Act of 1965, based
on the Fifteenth Amendment, and its requirement that a state or local gov-
ernment covered by the act must obtain approval of the U.S. Attorney Gen-
eral or the U.S. District Court for the District of Columbia prior to
implementing any change in election laws, no matter how minor.#> The act
was amended in 1975 to cover language minorities defined as Alaskan
Natives, Asiatic Americans, American Indians, and persons of Spanish her-
itage if a minority constitutes five percent or more of the voting-age popu-
lation of the subnational unit.#6 The U.S. Supreme Court in 1875
interpreted the Fifteenth Amendment as protecting only the voting rights
of black citizens.*” Consequently, Congress based its authority to enact the
provision protecting the voting rights of designated language minorities on
the Fourteenth Amendment.

Criminal procedure was governed by the U.S. Supreme Court’s decision
in Palko v. Connecticut.48 This 1937 decision specifically held the Four-
teenth Amendment did not incorporate against the states certain guaran-
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tees contained in the first eight amendments of the U.S. Constitution; that
is, indictment by a grand jury, trial by a petit jury, and the double jeopardy
prohibition.* In 1964, the court in Malloy v. Hogan adopted a policy of
selective incorporation of criminal provisions of the Bill of Rights into the
Fourteenth Amendment.50

The famous Miranda rights of arrested persons date to the court’s 1966
decision in Miranda v. Arizona in which the court established rules for the
guidance of police and courts.’! A prosecutor may not use a statement
obtained from police questioning of a person in custody as evidence unless
the person has been informed that he or she has the right to refuse to answer
questions, any statement the person makes may be used as evidence against
him or her, and the person has the right to have an attorney present during
interrogation. The person in custody may retain an attorney or have one
appointed at government expense. Furthermore, a defendant who waived
these rights may at any time reinvoke them.

The Political Process

The Warren Court had a major impact on the political process of state and
local governments. The court exhibited relatively little interest in the elec-
toral process prior to 1960. State constitutional requirements for periodic
reapportionment of state legislatures following the decennial national cen-
suses of population were ignored in a number of states; the state legislature
in Alabama and Tennessee had not been reapportioned for sixty years. The
result, in view of continuing urbanization and suburbanization, was increas-
ing overrepresentation of rural areas. In 1962, a majority of state legislators
represented as few as 12 percent of the voters in the lower house in three
states and 8 percent in the Senate in one state.

The U.S. Supreme Court until 1962 refused to hear malapportionment
appeals on the ground that they involve political questions. In that year,
however, the court in Baker v. Carr ruled that the U.S. District Court had
jurisdiction in such cases, but did not mandate population as the basis for
apportionment of legislative seats.’? In 1963, the court in Gray v. Sanders
developed its “one-person, one-vote” dictum holding that the vote cast by
a voter must be equal in weight to the vote cast by any other voter.53

The U.S. Constitution provides each state with equal representation in
the Senate and representation in the House of Representatives based on
population, with the exception that each state has at least one Representa-
tive. A number of state constitutions in 1964 contained similar provisions
for representation of counties in the state Senate; that is, one senator would
be elected in each county regardless of its population. The federal analogy
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was an argument used by a number of states to justify the apportionment of
their Senate seats.

In 1964, the court in Reynolds v. Sims rejected the analogy and opined
both houses of a state legislature must be apportioned on the basis of “one-
person, one-vote.”>* In Chapman v. Meiers, the court in 1975 provided rough
guidelines as to what constitutes “substantial” population equality by opin-
ing “a variation of 10.14 percent cannot be deemed de minimus.”> In gen-
eral, the court has upheld population variations of up to 10 percent and
occasionally larger variations because of special state conditions.

The justices in 1968 addressed the question of whether its “one-person,
one-vote” dictum applied to general purpose local governments in Avery v.
Midland County and ruled in the affirmative.

The court’s decisions necessitated reapportionment of seats in all state
legislatures during the 1960s. Furthermore, a state legislature must be redis-
tricted in accordance with the “one-person, one-vote” dictum every ten
years when the results of the national decennial census of population
become available. If a local governing body is elected at-large (by all the
voters), the government is unaffected by the court’s rulings. However, many
local governments elect some or all members of the governing body by dis-
tricts and hence are subject to the court’s rulings.

State legislatures traditionally redistricted congressional and state leg-
islative districts in the year ending in 2 after the federal decennial census
of population. In 2002 state elections, Republicans captured control of the
Texas State Legislature effective in 2003 when the legislature discarded the
2002 redistricting plan drafted by the former Democratic majority and
replaced it with a new gerrymandered plan drafted by the Republican major-
ity. A challenge to the constitutionality of the action by the Republican-
controlled state legislature reached the U.S. Supreme Court which in 2006
upheld the action, thereby allowing the state legislature to redistrict at-will
provided each district complies with the court’s “one-person, one-vote” doc-
trine.>” The court, however, struck down a southwestern Texas district,
removing 100,000 Mexican-Americans and adding a white population to
strengthen the Republican U.S. Representative, as violative of the Voting
Rights Act.

Post-Warren Developments

Observers anticipated the court’s “one-person, one-vote” doctrine would be
employed by the court to invalidate state constitutional requirements for an
extramajority affirmative vote in a referendum for the initiation of specific
actions such as borrowing money since a negative vote carries more weight
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than a positive vote in the decision-making process. However, the court in
1971, under the chief justiceship of Warren Burger, in Gordon v. Lance
upheld a West Virginia constitutional requirement of an affirmative major-
ity of 60 percent of the voters casting ballots in a referendum before polit-
ical subdivisions could incur bonded indebtedness or increase tax rates
beyond the constitutional limits.® The court did not find a section of the
population that would be “fenced out” from the franchise by the votes they
cast in such a referendum, and decided the extramajority affirmative vote
requirement was reasonable relative to bond issues since the taxes on and
credit of unborn generations, as well as children, would be affected.

The justices limited the freedom of state legislatures to regulate effec-
tively election campaign finance by enactment of corrupt practices to main-
tain the confidence of citizens in the integrity of the electoral processes.
In 1976, the court in Buckley v. Valeo—a case involving the Federal Elec-
tion Campaign Act of 1971 and its amendments in 1974—upheld the indi-
vidual contribution limits and disclosure, public financing, and reporting
provisions, but opined on First Amendment grounds “the limitations on
campaign expenditures, on independent expenditures by individual and
groups, and on expenditures by a candidate from his personal funds are
constitutionally infirm.”>?

Specifically, the court ruled “the Act’s expenditure ceilings impose
direct and substantial restraints on the quantity of political speech.”® Rel-
ative to the limitations on personal expenditures by candidates, the court
opined the limitation “imposes a substantial restraint on the ability of per-
sons to engage in protected First Amendment expression.”®! The decision
also emphasized: “The candidate, no less than any other person, has a First
Amendment right to engage in the discussion of public issues and vigorously
and tirelessly to advocate his own election and the election of other candi-
dates. Indeed, it of particular importance that candidates have the unfettered
opportunity to make their views known so that the electorate may intelli-
gently evaluate the candidates’ personal qualities and their positions on
vital public issues before choosing among them on election day.”6?

This decision was extended in 1978 with the court’s invalidation of a
Massachusetts corrupt practices law restricting corporate contributions to
issue campaigns “that materially affect its business, property, or assets” by
holding a corporation under the First Amendment could spend funds to pub-
licize its views in opposition to a proposed constitutional amendment author-
izing the General Court (state legislature) to levy a graduated income tax.6

Subsequently, the court continued its policy of invalidating what the
court conceives as overly restrictive state corrupt practices acts. In Randall
v. Sorrell in 2006, the court in a 6 to 3 decision invalidated Vermont’s cam-
paign contribution limit of $400 by an individual or a political party to a
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statewide office candidate over a two-year period.%* This decision is the first
one based on a finding a state limit on campaign contributions was too low.

The Voting Rights Act

Under provisions of the national Voting Rights Act of 1965 as amended, no
state or local government subject to the act (see chapter 4) may make a
change in its electoral system without the permission of the U.S. Attorney
General or the U.S. District Court for the District of Columbia.®5 In 1971,
the Supreme Court in Perkins v. Matthew held an annexation enlarging a
city’s number of voters constituted a change within the meaning of the
act.%¢ Although the court’s decision requires a city engaging in annexation
to protect the voting rights interests of its racial and language minorities,
the ruling does not prohibit that mode of municipal expansion. Neverthe-
less, virtually every annexation significantly contributing to a city’s popu-
lation could be rejected, regardless of the municipality’s precautionary
measures, because annexation would decrease the proportion of a city’s
voters belonging to a protected racial or language minority group.

The City of Richmond, Virginia, in 1970 annexed territory to increase
its tax base and the amount of land available for industrial development.
The U.S. Department of Justice denied approval of the annexation by stress-
ing that, under Richmond’s at-large electoral system, the annexation trans-
formed the black population from a majority to a potentially powerless
minority. Richmond decided to substitute a single-member district plan for
its at-large electoral plan as promoted by the department. The U.S. District
Court rejected the city’s proposed solution, but the U.S. Supreme Court
reversed the District Court’s decision in City of Richmond v. United States.57

The Voting Rights Act of 1965 applies only to proposed changes to the
electoral system of a state or a local government. Furthermore, the U.S.
Supreme Court refused to invalidate an at-large electoral system unless the
plaintiffs could prove in court that the system was adopted with the intent
to discriminate against a protected minority group. In 1982, Congress
amended and extended the act, and included as a ground for a challenge of
an electoral system the results produced by the system. Whereas it is
extremely difficult to prove discriminatory intent, it is much easier to prove
discriminatory results. The U.S. Department of Justice commenced to pursue
energetically court challenges of at-large electoral systems in southern states,
and a large number of local governments replaced their at-large electoral sys-
tems with the single-member district system that is subject to potential ger-
rymandering. In 1991, the court opined the Voting Rights Act applies to
election of state judges in states covered by the act.%8
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The Fourteenth Amendment

Ratification of this amendment with its broad provisions and authorization
for Congress to enforce the guarantees made possible extensive congres-
sional and judicial supervision of state and local governments. As noted, sev-
eral U.S. Supreme Court decisions invalidating state constitutional
provisions and statutes were based on the amendment’s privileges and immu-
nities of citizens, due process of law, and equal protection of the laws guar-
antees against abridgement by states and their local governments.

A major twentieth-century constitutional development was the selec-
tive incorporation by the U.S. Supreme Court into the due process of law
clause of the Fourteenth Amendment of many of the rights contained in the
Bill of Rights. The latter specifically forbids Congress to abridge enumerated
rights, including freedom of speech and indictment by a grand jury. The due
process clause is vague and the Supreme Court refuses to define the clause
in precise terms. In effect, a majority of the court’s members may declare
invalid a state or local government law if it violates what the majority con-
siders is a constitutional guarantee.

The justices in Gitlow v. New York in 1925 opined that “For present pur-
poses we may and do assume the freedom of speech and of the press—which
are protected by the First Amendment from abridgement by Congress—are
among the fundamental personal rights and liberties protected by the due
process clause of the Fourteenth Amendment from impairment by the
States.”®?

The court in Palko v. Connecticut in 1937 emphasized: “In these and
other situations immunities that are valid against the federal government by
force of the specific pledges of particular amendments have been found to
be implicit in the concept of ordered liberty, and thus, through the Four-
teenth Amendment, become valid as against the States.”70

Nevertheless, the court has not incorporated all guarantees contained
in the Bill of Rights into the Fourteenth Amendment. In Palko v. Con-
necticut, the court opined that the Fifth Amendment’s prohibition of double
jeopardy does not apply to the states. The Seventh Amendment’s guaran-
tee of the right of trial by jury in common law suits if the amount exceeds
$20 applies only to federal court proceedings, according to the court’s 1964
decision in Malloy v. Hogan.”! Similarly, the court ruled in Duncan v.
Louisiana in 1968 a grand jury indictment was not necessary for due process
of law under the Fourteenth Amendment.?2

This amendment, as interpreted by the Warren Court, increased sig-
nificantly the workload of the U.S. District Courts, which supervise state
and local government institutions found to be in violation of the equal pro-
tection of the laws clause.
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No state or national court can initiate action as courts are reactors to
suits filed by individuals or corporations. If a suit is filed in the U.S. District
Court, the judge possesses broad and flexible powers to order defendants to
remedy a wrong. After declaring racially segregated public schools uncon-
stitutional in 1954, the U.S. Supreme Court in Brown v. Board of Education
in 1955 authorized the U.S. District Court to develop a program to deseg-
regate the schools.”

The recalcitrance of the Boston School Committee to implement court-
ordered remedies for segregated schools led to U.S. District Court Judge W.
Arthur Garrity Jr. assuming complete control of the school system in 1974.
He issued approximately 240 court orders affecting the schools and deter-
mined such miniscule issues as to whether a ceiling in a particular school
should be repaired. In 1985, the judge returned control of the school system
to the elected school committee. His final orders required the committee to
assign students on the basis of prescribed ratios reflecting the racial compo-
sition of the student body, adopt a school building rehabilitation plan to pro-
mote desegregation, and finance for at least three years a parent’s council.

In 1988, the U.S. District Court imposed fines on the City of Yonkers,
New York, and four members of its city council for failing to approve a
court-ordered housing desegregation plan. The city was fined $100 for the
first day in contempt, with the fines doubling each day it remained in con-
tempt. Each defiant councilman was fined $500 a day and threatened with
imprisonment if the housing plan was not enacted by August 10, 1988.

This complex case raised important issues involving federalism, sepa-
ration of powers, legislative immunity, the First Amendment and the Eighth
Amendment to the U.S. Constitution, citizen control of a city government,
and state-city relations.”> Whether the U.S. District Court possesses the
power to order elected officers to vote for a particular ordinance under the
threat of contempt of court was the key issue in the case.

Council members claimed legislative immunity based on the speech
and debate clause of the U.S. Constitution providing that members of Con-
gress “for any speech or debate . . . shall not be questioned in any other
place.”?6 In 1951, the U.S. Supreme Court extended immunity to members
of state legislatures in Tenney et al. v. Bandhove, and in 1979 extended leg-
islative immunity to members of a regional planning commission in Lake
County Estates, Incorporated v. Tahoe Regional Planning Agency.”” The U.S.
Supreme Court was not presented with a case involving such immunity for
members of a city council until 1990.

The court in Spallone v. United States avoided the constitutional issues
of whether the U.S. District Court abridged the First Amendment rights of
the councilmen and whether legislative immunity extends to them. The
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court issued a limited decision opining that the contempt sanctions were “an
abuse of discretion under traditional equitable principles” and did not con-
form to the doctrine that a judge should exercise “the least possible power
adequate to the end proposed.”?8

The U.S. Supreme Court in particular emphasized the District Court ini-
tially should have imposed contempt sanctions only on the City of Yonkers
and not on council members and added: “Only if that approach failed to
produce compliance within a reasonable time should the question of impos-
ing contempt sanctions against petitioners even have been considered.”?”
The court was convinced the threat of municipal bankruptcy would lead to
voters pressuring the council to vote in favor of the proposed ordinance.

The Tenth and Eleventh Amendments

Earlier sections explained the U.S. Supreme Court invalidated congres-
sional statutes on the ground Congress exercised ultra vires powers; that is,
exceeded the scope of its delegated powers. The constitutional revolution
produced by the court’s decisions commencing with the upholding of New
Deal statutes in 1937 suggested that the Tenth Amendment offers states
little protection against congressional encroachment on their powers.

The justices, by a 5 to 4 vote in National League of Cities v. Usery, in
1976 struck down the Fair Labor Standards Amendments of 1974 extending
minimum wage and overtime pay provisions to nonsupervisory employees of
subnational governments on the ground the amendments violated the Tenth
Amendment and were a threat to the “separate and independent existence”
of these governments.80

In the same year, the court ruled in Washington v. Davis a written exam-
ination for applicants for police officers did not violate the U.S. Constitu-
tion because a “substantially disproportionate” burden is placed on black
applicants.8! The court in 1977 extended this decision to school and hous-
ing desegregation cases in Village of Arlington Heights et al. v. Metropolitan
Housing Development Corporation.8?

Many state and local government officers interpreted these decisions as
recognition by the court that states were sovereign relative to certain mat-
ters reserved to them by the Tenth Amendment. In 1980, however, the court
commenced to limit the sovereign immunity of subnational governments. In
Maine v. Thiboutot and Owen v. City of Independence, the court removed
immunity from subnational governments for actions of their employees.8
And in 1982, the court in Federal Energy Regulatory Commission v. Mississippi
upheld the constitutionality of a 1978 congressional statute directing state
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public utility commissions to consider established rate-making standards.84
The evidence was mounting that the court would reverse its National League
of Cities v. Usery decision.

The court’s 1985 decision in Garcia v. San Antonio Metropolitan Transit
Authority, reversing the National League of Cities decision, sent shock waves
through the states and local governments.8> The court abandoned the tradi-
tional governmental functional standard and stressed attempts to draw lines
between state and national governmental responsibility as unworkable.
Although the Garcia decision has a major impact on States and their politi-
cal subdivisions, the court subsequently issued a number of decisions uphold-
ing the constitutionality of state and local government laws and regulations.
In 1978, for example, the court in Foley v. Connelie validated a New York State
law limiting appointment of members of the state police to U.S. citizens.86

In 1990, the justices upheld (1) in Michigan Department of State Police v.
Sity the right of the police to operate a highway sobriety checkpoint program
against the argument that stopping a vehicle at a checkpoint violates the
Fourth Amendment’s guarantee against seizure, (2) in Oregon Department of
Human Resources v. Smith the authority of the department to deny claimants
unemployment compensation benefits because of their religious use of peyote
(a hallucinogenic drug), and (3) in North Dakota v. United States state laws
regulating liquor sold to U.S. military bases located in the state.87

In 1991, the court ruled (1) in Gregory v. Ashcroft the Missouri Con-
stitution’s mandatory retirement age for judges does not violate the Four-
teenth Amendment’s guarantee of equal protection of the laws, (2) in Barnes
v. Glen Theatre the First Amendment was not violated by the Indiana public
indecency statute requiring female dancers to wear panties and a G-string;
and (3) in Wisconsin Public Intervenor v. Mortier the federal Insecticide, Fun-
gicide, and Rodenticide Act does not preempt regulation of pesticide use by
local governments.88

A most important decision was rendered in 1995 when the justices in
United States v. Lopez invalidated a provision of the Gun-Free School Zones
Act of 1990 prohibiting possession of a firearm within a school zone as
exceeding the delegated powers of Congress.8 Similarly, the court in Pring
v. United States in 1997 struck down a provision in the Brady Handgun Vio-
lence Prevention Act of 1993 charging the chief law enforcement officer of a
local government with responsibility for conducting a background check on
any individual seeking to purchase a handgun in a state lacking a state law
requiring an instant background check or a statute allowing a dealer to sell
a handgun immediately if the intended purchaser possessed a state handgun
permit issued after a background check.?0

The court’s decision in Seminole Tribe of Florida v. Florida was a victory
for states with the invalidation of a section of the Indian Gaming Regulatory
Act of 1988 allowing Indian tribes to sue a state in the U.S. District Court
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if the state did not negotiate in good faith a tribal-state gambling regulatory
compact.9!

The U.S. Court of Appeals for the 1st Circuit in 2002 opined that the
Eleventh Amendment protected Rhode Island against a suit asserting
whistleblower claims under the Solid Waste Disposal Act.9% In the same year,
the U.S. Supreme Court issued two decisions involving the amendment.
The court in Federal Maritime Commission v. South Carolina State Ports
Authority ruled state sovereign immunity forbids the commission to adju-
dicate a private party’s suit against the state.”> The court’s second decision
held a state waives its Eleventh Amendment immunity from suit upon
removing a case to the U.S. District Court under the Remowal of Causes Act
of 1920.94

In 2000, the court in United States v. Morrison examined the scope the
Civil Rights Remedies for Gender-Motivated Violence Act of 1994 and the inter-
state commerce clause and rejected “the argument that Congress may reg-
ulate noneconomic, violent criminal conduct based solely on the conduct’s
aggregate effect on interstate commerce. The Constitution requires a dis-
tinction between what is truly national and what is truly local. . . . The reg-
ulation and punishment of intrastate violence that is not directed at the
instrumentalities, channels, or goods involved in interstate commerce has
always been the province of the states.”®

In 20006, the court issued two decisions involving the Eleventh Amend-
ment. The first decision, by a vote of 6 to 3, held the bankruptcy clause of
the U.S. Constitution abrogates the Eleventh Amendment’s guarantee of
the sovereign immunity of a state.?¢ The second case involved a paraplegic
prisoner who brought a per se action against the State of Georgia. The court
opined that title II of the Americans with Disability Act abrogates a state’s
Eleventh Amendment immunity by creating a private cause of action for
damages for conduct violating the Fourteenth Amendment.%7

The reader should not underestimate the importance of the U.S.
Supreme Court’s validation of congressional preemption acts removing reg-
ulatory powers from subnational governments, but should note that most
preemption lawsuits are litigated in the U.S. District Courts and often
appealed to the U.S. Courts of Appeal, which make a final determination.

ORIGINAL INTENT OF THE FRAMERS

The sharp increase in the number of complete and partial preemption
statutes enacted by Congress in the post-1965 period and the preemption
decisions of the U.S. Supreme Court generated a major debate relative to
the intent of the drafters of the U.S. Constitution and whether Congress and
the courts were bound by the intent.



104 Contemporary American Federalism

U.S. Attorney General Edwin Meese, IlII, a leading critic of the
Supreme Court, in 1985 wrote “a jurisprudence seriously aimed at the expli-
cation of original intention would produce defensible principles of govern-
ment that would not be tainted by ideological predilection. . . . To allow the
Court to govern simply by what it views at the time as fair and decent is a
scheme of government no longer popular, the idea of democracy has suffered
... A constitution that is viewed only what the judges say it is no longer a
constitution in the true sense.”8

The Meese statement drew an unusual and strong rejoinder from Asso-
ciate Justice William J. Brennan Jr. of the U.S. Supreme Court: “It is arro-
gant to pretend that from our vantage we can gauge accurately the intent
of the Framers on application of principle to specific, contemporary ques-
tions. . . . Typically, all that can be gleaned is that the Framers themselves
did not agree about the applications or meaning of particular constitutional
provisions, and hid their differences in cloaks of generality.”??

Agreeing in part with Justice Brennan, Judge Robert H. Bork of the
U.S. Court of Appeals stressed the history of the development of the Con-
stitution and the wording of the text provides a judge with “a core value that
the framers intended to protect.”!% Under his intentionalist view, “entire
ranges of problems will be placed off-limits to judges, thus preserving democ-
racy in those areas where the framers intended democratic government.
That is better than any non-intentionalist theory can do.”10!

Judicial interpretation of the U.S. Constitution is unavoidable since it
contains many general grants of power to Congress and general guarantees
of individual rights. In most instances, evidence relative to specific intent,
if any, of the framers is not available. The Constitution, however, provides
evidence of the core values it seeks to protect, as Judge Bork suggests. Apply-
ing these values to specific cases is a difficult task and individuals will con-
tinue to hold different views regarding the extent to which the court
faithfully applied the values.

Similarly, judicial interpretation of congressional statutes is unavoidable
since Congress often expresses its intent to preempt in vague terms as
explained in chapter 4. In contrast to a decision involving constitutional
intent, Congress can reverse a decision of the court involving congressional
intent expressed in a statute if the national legislature concludes the court
misinterpreted congressional intent.

SUMMARY

This chapter explains in abbreviated form the nature of the dual judicial
system in the United States, the respective exclusive jurisdiction of national
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courts and state courts, and concurrent jurisdiction. Determining the bound-
ary line between the jurisdiction of the national courts and state courts
often is a difficult task.

The supremacy of the law clause of the U.S. Constitution allows Con-
gress to preempt completely or partially concurrent and reserved powers of
the states by enacting a statute based on a power delegated to Congress by
the Constitution. The frequent failure of Congress to express clearly its
intent to preempt state laws results in the national judiciary playing a major
role in determining congressional intent. The court, however, has provided
only three general tests to determine whether a congressional statute pre-
empts state laws.

The U.S. Supreme Court under the leadership of Chief Justice John
Marshall in the early part of the nineteenth century assumed the power to
declare national and state laws unconstitutional, and rendered opinions
interpreting broadly contested delegated powers of Congress. Commencing
in 1835 and continuing for approximately 100 years, the court’s decisions
generally were based on a dual federalism theory and many congressional
statutes were ruled unconstitutional on the ground they encroached on the
powers reserved to the states by the Tenth Amendment. In 1937, the court
reversed a number of its earlier decisions, thereby authenticating expanded
national powers.

Following his appointment as Chief Justice in 1953, Earl Warren
presided over a Supreme Court that issued revolutionary decisions involv-
ing the rights of black citizens, the criminal justice system, and the politi-
cal process. Although the court as recently as 1976 rendered a dual
federalism decision in National League of Cities v. Usery, the court reversed
this decision in its Garcia opinion in 1985. The majority in the latter case
gave a very broad reading to the power of Congress to regulate interstate
commerce and suggested states unhappy with the decision should employ the
political process to obtain preemption relief from Congress and to convince
it not to enact preemption statutes. In the 1990s, however, the court ren-
dered several decisions protecting the rights of states.

Chapters 4 and 5 focused on the loss of political power by states and
their political subdivisions because of the exercise by Congress of its pre-
emption powers and U.S. Supreme Court decisions generally interpreting
the powers broadly. Chapter 6 examines congressional use of its fiscal powers
to persuade subnational governments to implement its policies.
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CHAPTER 6

Intergovernmental Fiscal Relations

Fiscal relations between the national government, states, and local gov-
ernments in the United States are extremely complex, and the courts
often are called on to resolve important legal disputes involving the power
to tax. The huge sums of money involved in intergovernmental finance
attract interest groups to the national capitol and state capitols in a manner
similar to the attraction of bears to honey.

This chapter examines the power to levy taxes, governmental tax
immunity, state taxation of nonresidents and foreign and alien corporations,
various types of national government financial assistance to subnational
governments, and congressional use of it fiscal powers to persuade these
governments to implement national policies. The centralization of politi-
cal power in Congress in the twentieth century is attributable in large meas-
ure to Congress’s use of its fiscal powers.

THE POWER TO TAX

The national graduated individual income tax and corporation income tax
produce 59 percent of the national government’s revenue (see figure 6.1).
Social security taxes and the income base on which they are levied have
been increasing with the result these taxes provide the national govern-
ment with 34 percent of its income.

Business, excise, and property taxes provided most of the revenues of
state and local governments until the Great Depression of the 1930s. With
the national government relying chiefly on the individual and corporate
income taxes for revenue, the general sales tax in the 1930s was the logical
new tax for states to levy. The three most important state taxes in fiscal year
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FIGURE 6.1
Federal Government Revenue by Major Financial Source Fiscal Year 2007
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Source: Fiscal Year 2009 Budget (Washington, DC: U.S. Government Printing Office,
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2005 produced revenues as follows: (1) Sales taxes $188,829 million, (2) per-
sonal income taxes $218,400 million, and (3) corporate income taxes
$34,217 million.

Although the property tax and excise taxes on individual products are
levied in all states, not all states levy a sales tax or income tax. Neverthe-
less, sales and gross receipts taxes today account for more than one-sixth of
the revenues of state and local governments and are followed in importance
by property taxes that only local governments generally levy.

The individual income tax is the largest revenue producer in Califor-
nia, Maryland, and New York. New Hampshire is the only state that does
not levy either a general personal income tax or a sales tax.

State and local governments receive 17 percent of their revenues from
the national government compared to 41 percent raised by taxes. The aver-
age percentage of state revenues received from the national government
masks the amount of aid received for specific governmental functions. States
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FIGURE 6.2

State and Local Government Revenue by Major Financial Sector: Fiscal Year 2004
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Source: United States Bureau of the Census, Compendium of Government Finances: 2004
(Washington, DC: U.S. Government Printing Office, 2006).

are heavily dependent on the national government for highway construc-
tion and maintenance grants, but receive relatively little national fiscal aid
for state police forces. Similarly, local governments receive large amounts
of national financial aid for education and social welfare programs, but only
small amounts of aid for police and fire protection.

Although there generally has been an increase in federal financial
grants to subnational governments since 1950, a decline in the amount of
the grants as a percentage of total state and local government revenue has
occurred. Nevertheless, the national government remains an important
source of subnational governmental revenue with federal grants-in-aid alone
totaling approximately $425 billion in fiscal year 2004.!

The potential exists in a federal system for more than one government
levying the same type of tax (tax overlapping or multiple taxation) in the
absence of constitutional provisions regulating or prohibiting such taxa-
tion. The national government and individual states rely on excise taxes—
beer, distilled spirits, motor fuel, tobacco, distilled spirits—for revenue.
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Because increases in federal excise taxes decrease consumption, states suffer
a decline in excise tax revenue.

Constitutional Provisions

Section 8 of Article I of the U.S. Constitution grants Congress the broad
power “to lay and collect taxes, duties, imposts, and excises,” but Section
9 stipulates “all duties, imposts, and excise shall be uniform throughout the
United States.” This grant of power is not exclusive and state legislatures
possess a similar broad power to levy taxes under their reserved powers sub-
ject to restrictions and prohibitions in the U.S. Constitution and state
constitutions.

The U.S. Supreme Court has interpreted the taxing powers of Congress
broadly, yet a federal tax levied without due process of law, as required by
the Fifth Amendment to the U.S. Constitution, would be invalid. Similarly,
a state tax levied without due process of law or equal protection of the laws
required by the Fourteenth Amendment would be invalid.

Section 10 of Article I of the U.S. Constitution forbids states, unless
authorized by Congress, to lay any duty on tonnage or export or import
duties except to finance their inspection laws with any surplus revenue
reverting automatically to the U.S. Treasury. The grant of power to Congress
to regulate interstate and foreign commerce has restricted the ability of
states to levy taxes imposing an undue burden on such commerce.?

Many state constitutions contain restrictions on the power of state and
local governments to levy taxes.? The bulk of these restrictions apply to local
governments and include tax and deficit limits and exemption of religious,
eleemosynary, private educational, federal government, and state govern-
ment property from taxation. Most constitutional restrictions are supple-
mented by statutory restrictions enacted by state legislatures.

Governmental Tax Immunity

The U.S. Supreme Court first was called on to address the issue of intergov-
ernmental taxation in 1819. Although the U.S. Constitution does not con-
tain a provision prohibiting state taxation of national government
instrumentalities, the court in McCulloch v. Maryland ruled that the state
could not tax notes issued by the United States Bank because such a tax
would interfere with one of the delegated powers of Congress.* Ten years
later, the court extended the doctrine of intergovernmental tax immunity in
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Weston v. Charleston by opining the supremacy of the law clause of the U.S.
Constitution prohibits state taxation of obligations of the U.S. Government.>

In 1870, the court in Collector v. Day made the tax immunity recipro-
cal by holding Congress could not tax the instrumentalities of a state,
including the salary of a state judge, because “the tax exemption rests upon
necessary implication, and is upheld by the great law of self-preservation.”®
The court in 1895 extended this ruling in Pollock v. Farmers Loan and Trust
Company to holders of bonds issued by states and their local governments
by declaring Congress could not levy an income tax on the interest received
by bondholders.?

Ratification by states in 1913 of the Sixteenth Amendment authoriz-
ing Congress to levy a graduated income tax led observers to conclude the
exemption granted in the Pollack decision no longer was valid. However, the
court in 1916 in Brushaber v. Union Pacific Rail Road Company continued the
exemption.’

The court in the twentieth century commenced to narrow the doctrine
of intergovernmental tax immunity by distinguishing between governmen-
tal and proprietary functions of state and local governments. The former
functions are traditional ones such as police and fire protection, and the
latter are newer functions that could be performed by private business firms
such as rubbish collection and disposal. In South Carolina v. United States,
the court in 1965 opined that a state-owned system of stores for dispensing
liquor was subject to national taxation since the state was operating an
“ordinary private business.” The justices subsequently ruled Congress could
tax a state-owned bank, a city-owned street railway, public wharfs, and state
college football games. In 1946, the court in New York v. United States
upheld the levy of a national excise tax on mineral water bottled by the
State of New York on the ground the state enterprise competes with private
mineral water firms, and Congress had decided mineral water should be
taxed to provide revenue for the national government.10

The justices nevertheless continued to rule in favor of intergovern-
mental tax immunity in specific cases. In 1922, the court in Gillespie v.
Oklahoma held a state could not levy its income tax on profits earned by a
private firm on Indian lands leased from the national government.!! In
Panhandle Oil Company v. Knox, the court in 1928 opined that a state may
not tax sales made by a private firm to the national government and issued
a similar ruling in 1931 in Indian Motorcycle Company v. United States by
holding a national tax cannot be applied to the sale by a private firm to a
state government.!2

In the late 1920s and early 1930s, the justices began to reduce the scope
of intergovernmental tax immunities by sustaining in 1926 a state tax on the
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income of firms holding contracts with the national government and in 1931
a state income tax on capital gains made from the sales of federal government
bonds.13 In 1937, the court in James v. Dravo Contracting Company upheld a
state gross receipts tax on a firm’s contracts with the federal government.14

The court in Helvering v. Gerhardt in 1938 narrowed further intergov-
ernmental tax immunity by allowing the federal income tax to be applied
to the salaries of employees of the Port of New York Authority, created by
an interstate compact entered into by New Jersey and New York, by ruling
their activities were similar to activities of private firms.!>

In 1939, the justices in Graves v. New York overruled its earlier deci-
sions “so far as they recognize an implied constitutional immunity from
income taxation of the salaries of officers or employees of the national or a
State government or their instrumentalities.”10 In the same year, Congress
enacted the Public Salary Act expressly providing for taxation of the salaries
of subnational government officers and employees, and expressly authoriz-
ing subnational governments to tax in a nondiscriminatory manner the
salaries of national government officers and employees.!7 The Buck Act of
1940 authorizes states to extend sales, use, and income taxes to persons
residing or doing business on federal properties.18

The Graves decision by extension suggests the court would uphold
imposition of the national income tax on interest received by holders of
bonds issued by state and local governments. This tax exemption permits
subnational governments to borrow funds at lower than the market rate of
interest and in effect is a very valuable national government subsidy, a con-
troversial subject examined in greater detail in a subsequent section.

In spite of the cited Supreme Courts decisions, a state or a local gov-
ernment may tax a federal instrumentality if authorized to do so by Congress.
The court in 1866 in Van Allen v. Assessors and in 1926 in First National
Bank v. Anderson upheld as constitutional congressional acts allowing states
to tax in a nondiscriminatory manner the shares of national banks.!® Sim-
ilarly, it is clear that if Congress specifically grants an exemption from sub-
national governmental taxation to a federal instrumentality, no state or
local government may tax the instrumentality.

Although the U.S. Supreme Court made distinctions between govern-
mental and proprietary functions of a state in determining whether a
national tax could be constitutional, such distinctions do not apply to fed-
eral governmental activities. The court in Graves v. New York opined in
1939 that since the national government “derives its authority wholly from
powers delegated to it by the Constitution, its every action within its con-
stitutional power is governmental action.”?° This opinion does not mean a
nationally chartered corporation automatically is exempt from subnational
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taxation. Such a corporation has tax immunity only if Congress expressly
grants such immunity.

State Taxation of Nonresident Income

Adoption of a federal system automatically presents the possibility a state
would attempt to tax the income of nonresidents. In Shaffer v. Carter, the
U.S. Supreme Court in 1920 ruled Oklahoma could tax the net income of
a nonresident derived from sources within the state and dismissed summar-
ily the argument the tax imposes an undue burden on interstate commerce.2!
In the same year, the court in Travis v. Yale & Towne Manufacturing Com-
pany issued a similar ruling by opining that a state may tax nonresidents and
may limit deductions for nonresidents to ones related to the production of
income subject to the tax.??

The problem of multistate taxation of an individual or a firm is com-
pounded if two or more states levy a personal income tax, a corporate
income tax, or both. To prevent undue double taxation, many states entered
into reciprocal income tax agreements exempting nonresidents from paying
the tax. Other states lightened the burden on their taxpayers by allowing
them a credit for income taxes paid to sister states.

State taxation of nonresident income is subject to the equal protection
of the law clause of the Fourteenth Amendment to the U.S. Constitution.
New Hampshire levied an income tax on nonresidents who work in the
state. The U.S. Supreme Court in Austin v. New Hampshire invalidated the
tax because it did not apply to New Hampshire residents and hence deprived
nonresidents of equal protection of the laws.23

With a multitude of business firms operating in several or all states,
developing a fair system of taxation is a complex task. To determine its
share of a multistate firm’s income to tax, states utilize separate accounting,
specific allocation, and formula apportionment. The first method has lim-
ited applicability because of the difficulty of separating income earned in a
state from income earned in sister states or abroad. The second method, also
of limited applicability, provides that certain types of income, such as inter-
est, must be allocated to a single state and cannot be divided among states.

States rely principally on formula apportionment; that is, a method
employing a formula to determine a firm’s income earned within a state. The
formula typically utilizes payrolls, property, and sales within the state to
determine a ratio between a firm’s income earned in the state versus its mul-
tistate income. Since states employ different apportionment formulas, def-
inition of taxable income varies from state to state.
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State taxation of the worldwide operations of multinational corpora-
tions has generated strong protests by the British, Japanese, and other gov-
ernments. California levies a franchise tax on corporations based on the
worldwide earnings of multinational corporations, instead of their earnings
within the state, by utilizing a unitary business formula apportionment
method. The state determines the total earnings of the corporation, includ-
ing its California operations, and develops an allocation fraction for the
corporation by taking an unweighted average of three ratios: California pay-
roll to worldwide payroll, California property value to total property value,
and California sales to total sales. To determine the corporation’s taxable
income allocable to California, the state multiplies the taxpayer’s allocation
fraction by the total income of the unitary business.

Alcan Aluminum Limited, a Canadian company, and Imperial Chem-
ical Industries PLC, a British company, brought a constitutional challenge
in the U.S. District Court for the Northern District of Illinois to Califor-
nia’s franchise tax, but the challenge was dismissed.24 On appeal, the U.S.
Court of Appeals for the 7th Circuit reversed the decision.2> The U.S.
Supreme Court, on appeal, opined that the corporations had standing to
bring suit under Article III of the U.S. Constitution, but such suits were
barred by the Tax Injunction Act of 1937.26

Prior to the court’s decision validating the franchise tax, the 1986 Cal-
ifornia State Legislature enacted a law modifying the system of taxation by
allowing multinational corporations to change from the worldwide taxa-
tion system to a “water’s edge” taxation method. Under the latter, only the
United States earnings of a corporation are taxed and the tax is based on
the size of the corporation’s operations in California. The British Govern-
ment objects to the this system because restrictions of the law and the elec-
tion fee of 0.03 percent of the corporation’s payroll, property, and sales make
it difficult for many corporations to shift to the new system.

New Jersey employed the unitary tax system to assess the Bendix Cor-
poration for taxes on income derived from a gain from the sale of stock in
another corporation. The U.S. Supreme Court in 1992 upheld the constitu-
tionality of the system, but directed the state to refund the tax on the capital
gain on the ground that a state may not tax a nondomicilliary corporation’s
income derived from an unrelated business activity including stock sales.27

NATIONAL FINANCIAL ASSISTANCE

National-state-local relations generally have been cooperative and are epit-
omized today by extensive direct and indirect financial assistance the
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national government provides to states and their political subdivisions and
similar provision of financial and other assistance by most states to their
local governments. Congress in fiscal year 2006 appropriated $450 billions
in grants to state and local governments.

With the exceptions of war periods, national government receipts and
expenditures historically were only a fraction of the revenues and expendi-
tures of subnational governments. As late as 1929, federal expenditures were
only 35 percent of the combined state and local government expenditures
and federal tax receipts were only slightly higher. With the exception of
highway aid, federal grants were relatively unimportant in 1929. The Great
Depression of the 1930s produced a dramatic change in the nature of the
intergovernmental fiscal system.

National assistance to local governments dates to the Land Ordinance
of 1785, popularly known as the Northwest Ordinance, enacted by the uni-
cameral Congress under the Articles of Confederation and Perpetual
Union.28 This ordinance reserved one square mile in each township for edu-
cational purposes in the area covered by the ordinance.

The original thirteen states incurred substantial debts in financing the
Revolutionary War. The Constitutional Convention of 1787 considered a
proposal to have the new national government assume the debts of the
states, but the proposal was rejected. In 1790, however, Congress enacted a
statute providing for assumption of state debts by the national government.2?

In 1808, Congress appropriated $200,000 annually to help finance the
cost of arming and equipping state militias.3® Congress subsequently pro-
vided financial assistance to states for construction of post roads and canals,
but Presidents, commencing with James Madison, vetoed bills providing
such assistance. In 1837, Congress enacted a statute distributing the
national government’s surplus funds to states in the form of unconditional
cash grants.3!

The 1803 enabling act admitting the Ohio territory into the Union as
a state granted land to the state and stipulated one section of land in each
local government must be reserved for school purposes.3? A similar act,
admitting the Illinois territory into the Union as a state, provided that 5
percent of the net proceeds of lands sold by Congress within the state must
be dedicated to the construction of roads and “encouragement of learn-
ing.”33 After 1848, Congress commenced to reserve two sections of land for
schools and subsequently reserved four sections of land in admitting Ari-
zona, New Mexico, and Utah as states into the Union. In 1850, Congress
granted swamplands to states and in 1862 enacted the Morrill Act granting
lands to states for the purpose of establishing colleges of agriculture and
mechanical arts.34
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Conditional Grants-in-Aid

Congress today influences greatly the exercise of many reserved powers by
state and local governments through conditions attached to national grants-
in-aid. Whether Congress could attach conditions to grants to states was a
controversial issue. The U.S. Supreme Court in McGee v. Mathias in 1866
opined that the acceptance of a grant with conditions by a state is a bind-
ing contract that cannot be violated by state law.3> The controversy over
attached grant conditions continued until 1923 when the court in Massa-
chusetts v. Mellon upheld as constitutional the conditions attached by Con-
gress to a 1921 maternity act requiring states accepting a grant to exercise
their reserved powers to comply with the conditions.3¢

The origin of continuing national grants-in-aid with conditions to states
is the Hatch Act of 1887 authorizing grants to establish agricultural experi-
ment stations at state colleges of agriculture.3? The first condition, other
than a purpose, is the requirement in the Carey Act of 1894 of the prepara-
tion of a comprehensive plan for irrigation of arid land.38 Most grants-in-aid
require the recipient state or local government to provide matching funds,
typically on a two-thirds national and one-third state or local government
basis. The matching fund requirement dates to the Weeks Act of 1911 author-
izing grants for state forestry programs.?® This act also is the first one con-
taining the condition that national government officers have authority to
inspect state programs financed in part with national funds.

The “single state agency” requirement—each grant-in-aid must be
administered by only one state agency—originated in the Federal Road Aid
Act of 1916.40 This requirement has proven to be a controversial one with
many states maintaining it limits their ability to organize the state govern-
ments in the most economical and efficient manner. Amendments to the
1921 act broadened the influence of the national government by authoriz-
ing the secretary of agriculture to evaluate the competence of state highway
departments receiving federal grants.4!

With the growing amount of federal grants for highway construction,
Congress became concerned states would divert revenue produced by their
highway user taxes to other purposes. To prevent such a diversion, the
Hayden-Cartwright Act of 1934 contains a maintenance-of-effort provision
and penalizes a state for such diversions by withholding one-third of the fed-
eral highway aid a diverting state was eligible to receive.

Selection of state and local government personnel historically was based
in most instances on political patronage rather than competence. With the
sharp increase in federal grants-in-aid in the 1930s during the Great Depres-
sion, Congress concluded competent and politically neutral employees did
not always administer subnational programs financed in part with national
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funds. As a result, Congress included a provision in the Social Security Act of
1935 stipulating state and local government employees administering pro-
grams with funds provided by the act must be selected and promoted on the
basis of merit.#? In 1939 and 1940, Congress enacted statutes prohibiting
employees of subnational governments to engage in partisan political activ-
ities if national funds finance any part of their salaries.*3

Most conditions-of-aid, however, are programmatic in nature and relate
to specific programs in contrast to conditions referred to above that gener-
ally apply to all or most national grant-in-aid programs. Not surprisingly,
many programmatic conditions attached to grants are controversial.

The Federal Grants-in-Aid Explosion

There are two types of national categorical grants-in-aid. Formula grants
provide for distribution of funds to state and local governments by means
of a formula containing several factors, such as population, urban popula-
tion, and per capita income. Project grants, in contrast, are designed to aid
capital construction projects such as sewage treatment plants and light rail
systems.

National cash grants-in-aid to states were not an important source of
state revenue prior to 1916. All national financial assistance to states totaled
less than $5 million in 1915.44 Federal grants to states increased sharply
with the enactment of the Federal Road Aid Act of 1916 and averaged $100
million annually between 1918 and 1930, or approximately 3 percent of
national appropriations.*

The serious economic and social problems associated with the Great
Depression induced Congress to authorize a relatively large number of new
grant-in-aid programs during the 1930s and the amount of aid increased to
nearly 10 percent of annual congressional appropriations. The new pro-
grams focused on social welfare and were successful in persuading most states
and most local governments to administer national programs. World War I1
consumed national revenues that otherwise might have been distributed to
states and their political subdivisions.

The United States Housing Act of 1937 represented a new departure in
intergovernmental relations by authorizing direct federal grants-in-aid to
local governments.*® The trend toward establishment of direct national-
local fiscal relations became more pronounced when twenty-three of thirty-
eight federal grant programs enacted between 1961 and 1967 bypassed
states. Several observers attributed establishment of such direct relations
to the failure of state governments to assume their responsibilities and to
play a major partnership role in the federal system. It must be pointed out,
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however, the charge does not apply to all states, and progressive states,
such as California and New York, launched urban programs subsequently
adopted by Congress.

To counter threatened diminution of state government significance in
the federal system caused by establishment of direct federal-local fiscal rela-
tions, the U.S. Advisory Commission on Intergovernmental Relations rec-
ommended that the states create appropriate administrative machinery and
“buy into” federal-local programs by providing at least one-half of the non-
federal share of the funds.4? This recommendation is based on the belief the
administration of intergovernmental programs can be improved by state
participation that, in turn, would strengthen states as partners in the fed-
eral system. Most states adopted the recommendation and provide one-half
of the nonfederal share of the funds for many federal grant programs.

Congress authorized nineteen new programmatic categories of aid
between 1946 and 1960. An explosion in such grant programs commenced
in fiscal year 1960 as the total amount of grants increased annually by 15
percent from $7 billion to $91 billion in fiscal year 1980. Of the ninety-five
programmatic categories authorized between 1950 and 1979, thirty-nine
were authorized between 1961 and 1966. Congress in particular was very
responsive to pressure from special interest groups with narrow goals.

Classifying federal financial aid by function reveals significant shifts in
the nature of the aid over time. The early cash grants were designed pri-
marily to promote agriculture and include the Federal Road Aid Act of 1916,
popularly known as the farm to market road act. During the 1920s, there was
a sharp increase in grants for highways. A new program—social services—
was established by the Social Security Act of 1935 and grew rapidly in impor-
tance. Between 1950 and 1955, for example, approximately 60 to 65 percent
of all grants were for health, labor, and welfare. The National Interstate and
Defense Highways Act of 1956 resulted in the largest amount of funds being
granted for highways.*8

The emphasis shifted during the administration of President Lyndon B.
Johnson in the 1960s as his “Great Society” programs concentrated on
health, labor, and social welfare. More recently, Congress increased sharply
grants for public education and the War on Terrorism prompted Congress
to appropriate grant funds to assist state and local governments to counter
the threat of terrorists.

An examination of federal grants-in-aid by administering agencies
reveals similar grants are administered by more than one agency. Carl W.
Stenberg, former executive director of the council of state governments,
attributed “the presence of so many separate or functionally related pro-
grams administered by various agencies” to “differences in individual mis-
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sions and clienteles.”*® The overlapping grant programs have been subjected
to considerable criticism.

THE GRANTS-IN-AID CONTROVERSY

As noted, opposition to grants-in-aid dates to the nineteenth century. The
proliferation of grant programs in the twentieth century generated major
controversies. As late as 1947, the Indiana State Legislature declared “we
propose henceforward to tax ourselves and take care of ourselves. We are fed
up with subsidies, doles, and paternalism. We are no one’s stepchild. We
have grown up. We serve notice that we will resist Washington, D.C. adopt-
ing us.”>0

Opposition to federal grants in the 1920s focused on charges that
unelected national bureaucrats were dictating what the sovereign states
must do, grants are a type of bribe to induce subnational governments to exe-
cute national policies, the spending power was divorced from the taxing
power, and grants are a mechanism by which money is extracted through
taxation from rich states to subsidize poor states.

Not unexpectedly, these charges were rejected by proponents of
national grants who maintained grants and associated conditions improve
administration of state and local government programs, promote tax equity
by redistributing national tax resources in part on a need basis, help subna-
tional governments to finance programs they otherwise could not finance,
and foster intergovernmental cooperation in service provision.

The early arguments against national grants tended to be ideological in
nature whereas the more recent arguments emphasize reduction in the dis-
cretionary authority of subnational governments, less economy and effi-
ciency in the provisions of the aided services, problems with programmatic
accountability, lack of citizen understanding of the responsibilities of the
various involved governments, and failure of many grant programs to
achieve their stated goals.

Newer Criticisms

The explosion in the number of grant programs and new conditions attached
to grants in the 1960s led to a new period of criticisms of the programs. The
changed nature of such programs was highlighted by the U.S. Advisory
Commission on Intergovernmental Relations, which in 1978 noted that “at
least through the 1950s, federal assistance activities were confined by an
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effort to restrict aid to fields clearly involving the national interest or an
important national purpose.”! Subsequent to 1965, the commission ex-
plained national interest no longer was the basis for grants with “any action
passed by both legislative chambers and signed by the president being
accepted as appropriate.”?

Major criticisms of national grant-in-aid programs included (1) reduc-
tion in the discretionary authority of subnational governments, (2) program
dominance by national bureaucrats, (3) strengthening the position of the
state governor versus the state legislature, (4) greater independence of sub-
national bureaucrats from control by elected officers, (5) distortions of sub-
national government budgets as nonfederal funds are employed to match
federal grants, (6) promotion of additional spending by state and local gov-
ernments as a result of the matching requirements, (7) ineffective congres-
sional review of proposed grant programs supported by politically strong
interest groups, (8) conflicting objectives of various grant programs, (9)
duplicative and overlapping grants-in-aid, (10) voluminous national rules
and regulations, (11) inadequate opportunity for state and local govern-
ments to influence the drafting of national grant-in-aid regulations, (12)
complex and costly grant applications procedures, (13) inflexible program-
matic conditions preventing needed adjustment of programs to changed cir-
cumstances, (14) the “single agency” requirement, (15) expensive changes
in the conditions-of-aid after subnational governments opt to apply for and
accept grants-in-aid, and (16) a serious accountability problem.

Relative to the latter criticism, Stenberg noted that “the highly frag-
mented intergovernmental assistance program provides many buck-passing
opportunities. Local officials can always blame the ‘feds’ for unpopular
actions or policy decisions such as fair share housing programs or commu-
nity-based corrections projects. Both can criticize the insensitivity, unwill-
ingness, or inability of some States to provide needed assistance or authority
to their local governments.”>3

The conflicting goal objectives of grant programs are highlighted by the
interstate highway grant program promotion of suburban development and
the need for suburban residents to travel by private motor vehicles, and the
mass transit system program seeking to encourage travel by bus and subway
systems.

Subnational government officers object strongly to Congress changing
conditions-of-aid after their governments accepted grants-in-aid. In 1990,
for example, Congress expanded the coverage of the Medicaid program,
thereby sharply increasing costs states must finance.

W. Brooke Graves, a leading federalism expert, acknowledged in 1964
the grant-in-aid programs have disadvantages, yet added:
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The impartial observer must admit that grant funds have helped
many states both to inaugurate many new programs and to expand
existing programs which would not otherwise have been under-
taken. He must admit also that the grant system has had a cen-
tralizing influence, which may be good or bad according to one’s
point of view, and that it has tended to promote uniformity among
the States. National grants have established national programs
which have to be administered in accordance with national stan-
dards, which are to a large extent determined and agreed upon by
a process of mutual accommodation. Even so, administrative
responsibility has remained, to a considerable extent, in the hands
of State and local officials.>*

A second federalism expert, David B. Walker, drew different conclu-
sions in 1981 and maintained the servicing system is overloaded and dys-
functional: “In broadly systemic terms, this has arisen because of the
ever-expanding role of the national government in regulatory, promotional,
and aided program undertakings of both a major and minor nature, because
subnational governments and other intermediate instrumentalities are relied
upon to implement many of the national government’s regulatory policies
and practically all of its service-related programs.”>5

In addition to the above criticisms, subnational government officers
objected to the thirty-one cross-cutting conditions attached to all programs
by 1980. These conditions—such as affirmative action promoting the hiring
of members of specified minority groups and women as employees, citizen
participation, payment of prevailing wages in an area on grant-aided proj-
ects, and environmental protection—are designed to promote achievement
of social goals and are not related directly to the specific purpose of a cate-
gorical grant, and reduce significantly the discretionary authority of recipi-
ent governmental units.

National Administrative Responses to the Criticisms

President Johnson heard the criticisms of state and local government offi-
cers of the grant-in-aid system and sponsored new organizations and proce-
dures as positive responses. To improve communications between the
subnational planes and the national plane, he designated in 1965 the office
of the vice president as the contact point for officers of local governments
and the office of emergency preparedness in the executive office of the Pres-
ident to perform a similar function for governors. Four years later, President
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Richard M. Nixon by executive order established an office for intergovern-
mental relations under the vice president’s supervision to assist state and
local governments.

To improve coordination between federal administrative departments
and agencies, interagency agreements were signed outlining the respective
responsibilities of each signatory and providing for ongoing consultation.
The confusion generated by hundreds of grant-in-aid programs resulted in
the office of economic opportunity in 1967 being made responsible for pub-
lishing a consolidated catalog of all grant programs; the responsibility sub-
sequently was shifted to the office of management and budget. In addition,
the Vice-President’s Handbook for Local Officials was prepared and distrib-
uted throughout the nation.

President Johnson in 1967 directed the bureau of the budget (now
Office of Management and Budget) to study the possibility of consolidating
categorical grant programs, simplifying grant application procedures and
financial accounting, and changing the location and structure of federal
regional offices.

President Nixon assumed office in 1969 and initiated several adminis-
trative actions to solve problems identified by critics of the national grant-
in-aid system. He promoted decentralization of decision-making by field
units of national departments and establishment of ten standard national
regions and federal regional councils composed of national officers admin-
istering grant programs in each region. He also had his office of management
and budget issue circular A-102 to improve the grant application process and
management of grants-in-aid. His major federalism initiatives, however,
were his special revenue sharing and general revenue-sharing proposals that
are examined in the next two sections.

President James E. Carter (1977-1981), a former governor of Georgia,
expressed interest in improving intergovernmental relations, yet his admin-
istrative actions had little impact. David B. Walker concluded in 1981 that
“the confused and conflicting effects of Carter’s managerialism, procedural-
ism, fiscal conservatism, and program flexibility underscore the absence of
any consistent theory of federalism or approach to intergovernmental rela-
tions in his administration.”>6

Ronald Reagan, a former governor of California, in his 1980 presiden-
tial election campaign stressed the overcentralization of political power in
the national government and his desire to return power to the states. He also
was disturbed greatly by what he perceived to be excessive national gov-
ernmental regulation.

One of his first administrative initiatives was the appointment in 1981
of the presidential task force on regulatory relief, which issued its report in

1983. On February 17, 1981, he issued executive order number 12291
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requiring all proposed and final regulations be submitted to the Office of
Management and Budget for review prior to publication in the Federal
Register.

President Reagan also issued in 1981 executive order number 12303
establishing the presidential advisory committee on federalism and directed
it to advise him relative to federalism policy. His third federalism executive
order, number 12372, was issued in 1982 and designed to provide state and
local governments with additional opportunities to influence the federal
administrative decision-making process.

In 1983, the office of management and budget released a revised circular
A-102 establishing uniform requirements for grants to subnational govern-
ments and reducing the burden of federal government audits on these gov-
ernments. Two years later, President Reagan issued executive order number
12498 establishing a regulatory planning process by directing each national
department and agency to submit to the office of management and budget
a statement listing goals and policies for the forthcoming year to assist the
office in developing a regulatory program on an annual basis.

In 1987, he issued executive order number 12612 containing “funda-
mental principles” emphasizing dual federalism. The order concludes that
“in the absence of clear constitutional or statutory authority, the presump-
tion of sovereignty should rest with the individual states.” This order con-
tains criteria that must be followed by department and agencies relative to
preemption.

Perhaps the most important initiative of President Reagan was the
process of speeding up federal agency delegation of “regulatory primacy” to
the states, described in chapter 4, under partial preemption statutes estab-
lishing minimum national standards. The statutory requirements are not
modified by the delegation, but the states acquired additional discretionary
authority in administering the statutes.

The Reagan administration reduced federal government oversight of
state regulatory activities under partial preemption statutes and relaxed a
number of national regulatory standards. An example of a major adminis-
trative decision designed to increase the regulatory authority of the states
was an environmental protection agency regulation allowing a state to
employ the “bubble” concept in determining whether changes in a station-
ary source within an industrial plant met the requirements of the Clean Air
Act. The concept measures air pollution emissions on a plantwide basis
instead of an individual source basis.

The Reagan initiated administrative actions were very limited responses
to the complaints of state and local government officers. Congressional cre-
ation of block grants and the general revenue-sharing program broadened
significantly the discretionary authority of subnational governments.
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Block Grants

As noted, state and local government officers registered opposition to cat-
egorical grants-in-aid with attached conditions because their discretionary
authority is reduced. Many officers maintained the grant of greater discre-
tionary authority in the form of block grants, which fold several categorical
grants into one grant, would enable them to achieve programmatic goals
with fewer dollars.

Although the first Hoover Commission on the organization of the exec-
utive branch of the national government in 1949 recommended “a system
of grants be established based upon broad categories . . . as contrasted with
the present system of extreme fragmentation,” the first block grant program
was not established by Congress until 1966 when the Partnership for Health
Act was enacted.>?

The Omnibus Crime Control and Safe Streets Act of 1968 was the second
block grant program enacted by Congress. Critics, however, argued that
Congress shortly thereafter commenced to add categories to the program,
which resulted in it becoming “a closely related set of categorical grants
masquerading under a block grant guise.”8

President Nixon in 1972 proposed four modified block grant programs
that he labeled “special revenue sharing” and Congress enacted one of the
programs—community development—into law in 1974.5° Referred to pop-
ularly as the community development block grant program (CDBG), it dif-
fers from a conventional block grant program because (1) the eligible
government is required only to submit a simple application, (2) the depart-
ment of housing and community development cannot reject the application,
(3) the recipient local government is not subject to administrative audits by
the department, and (4) matching and maintenance-of-effort requirements
do not apply to the program.

A total of thirty-two categorical grants-in-aid programs were consoli-
dated into block grants or a special revenue-sharing program between 1966
and 1974, and new block grant programs—insular areas, elderly, and
forestry—were authorized by Congress in 1977 and 1978. Although Con-
gress terminated the law enforcement block grant program in 1980, Presi-
dent Reagan in 1981 was successful in persuading Congress in the Omnibus
Budget Reconciliation Act to establish nine new or modified block grant pro-
grams by merging fifty-seven categorical grant-in-aid programs.®®

Enactment of the block grants terminated the rules and regulations
promulgated by implementing departments and agencies for categorical pro-
grams. The implementing regulations for the block grant programs are short
and not complex. President Reagan in 1984 reported the paperwork burden
of state and local governments had been reduced by 90 percent following
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establishment of the new block grants in 1981 and the rules and regulations
covered only thirty-two pages in the Code of Federal Regulations.

Analytical reports reveal the block grants achieved the objectives of
allowing states additional flexibility in administering the programs. These
programs are administered by the states, and a number of mayors of large
cities expressed their displeasure with the block grants since their relations
with their respective state government are not always friendly and most
mayors would prefer to have the grants come directly to the cities. Other
critics maintain block grants result in less aid being directed to help poor
citizens since states have greater discretion in determining how the funds
will be spent. In 1991, the U.S. General Accounting Office (now U.S. Gov-
ernment Accountability Office) issued a report revealing weaknesses in
oversight of block grant monitoring by the department of housing and urban
development and concluding it cannot ensure that it detects grantee’s man-
agement problems.6!

General Revenue Sharing

Not surprisingly, the national financial assistance program most popular
with state and local government officers was the general revenue sharing
program since it permitted recipient units the most discretionary authority
in spending the funds. In enacting the State and Local Fiscal Assistance Act
of 1972 at the urging of President Nixon, Congress appropriated $30.2 bil-
lion to be given to the fifty states and approximately 38,000 general-purpose
local governments over a five-year period with few attached conditions.®?
The funds could be spent for any legal purpose, but could not be used for
discriminatory purposes.

In contrast to national grant-in-aid programs promoting intergovern-
mental functional contacts and strengthening the position of bureaucrats on
all planes of government administering the program, the general revenue
sharing program strengthens the ability of subnational elected officer to
control bureaucrats since general revenue-sharing funds cannot be spent
without an appropriation by the state legislature or local governing body.

The U.S. House of Representatives and the U.S. Senate could not
agree on a common formula for distribution of general revenue sharing funds
and decided to include two formulas in the law. Each state received the
higher amount resulting from calculations utilizing the two formulas. The
house formula was based on population, urban population, per capita
income, state income tax collections, and tax effort. The senate formula was
based on population, relative income, and tax effort. Until 1980, states
received one-third of the funds and local governments received two-thirds.
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The program was an entitlement one and eligible units were not
required to apply for the funds, meet a maintenance-of-effort requirement,
appropriate matching funds, or be subject to federal administrative audits.
Congress reauthorized the program in 1976, but in its 1980 renewal Con-
gress dropped states as eligible recipients of funds. Although there was agree-
ment the general-purpose local governments still needed general
revenue-sharing funds, Congress in 1986 did not reauthorize the program
because of the sharply escalating national budgetary deficit.

A U.S. bureau of the census report revealed the program provided a sig-
nificant proportion of the funds expended by several cities—Baton Rouge,
Louisiana (10.8%); Miami, Florida (9.7%); New Orleans, Louisiana (7.8%);
Pittsburgh, Pennsylvania (6.4%); and El Paso, Texas (6.2%).63

Four major arguments were directed against the program. First, oppo-
nents contended the political accountability maxim is violated since the
units spending the funds are not responsible for raising the funds. In par-
ticular, critics asked to whom are local government officers responsible for
spending the funds received from the national government?

Second, a U.S. general accounting office report revealed that “there was
no observed tendency to target more aid to governments with high fiscal
pressures.”® Numerous wealthy local governments received general revenue
sharing funds on the same basis as poor municipalities.

Third, the program was decried on the ground it “shored up” small
local governments that otherwise would have been merged with other local
governments, thereby simplifying the fragmented local governmental
system and making it more cost effective. This criticism was directed in par-
ticular at Midwest townships, many of which are little more than bridge and
highway districts, and New England counties with limited court-related,
law enforcement, and welfare functions. Approximately one-third of the
eligible local governments were “limited-purpose” rather than “general-
purpose units.”

Fourth, opponents of the program maintained it did not benefit poor
citizens whose interests would have been more effectively served by cate-
gorical grants-in-aid targeted to assist citizens.

Post-Reagan Responses

Presidents George H. W. Bush, William J. Clinton, and George W. Bush
failed to respond to complaints of subnational officers by launching major
new initiatives. The increasing national budgetary deficit and the long-last-
ing recession that commenced in 1989 limited the intergovernmental finan-
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cial role of the first President Bush. He approved thirty-four preemption
bills, but only the Clean Air Act Amendments of 1990 had a major impact
on subnational governments.%

President William J. Clinton, a former governor of Arkansas, also was
constrained by the budgetary deficit and recession during his early years in
office. He issued executive order 12866 directing regulatory departments and
agency to initiate planning for regulatory relief and executive order 12875
establishing a national-state-local governmental consultation process relat-
ing to promulgation of rules and regulations impacting subnational govern-
ments. Clinton approved sixty-four preemption bills, but only the
Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, Telecom-
munications Act of 1996, and Gramm-Leach-Bliley Financial Modernization
Act of 1999 had a major impact on subnational governments.6°

President George W. Bush, a former governor of Texas, on February 26,
2001, issued a memorandum establishing an interagency working group on
federalism, but no record indicates it met.%? The September 11, 2001, ter-
rorists’ attacks and the wars in Afghanistan and Iraq diverted his attention
away from a number of domestic issues. He approved ninety-six preemption
bills in the period 2001-2007, but only the two Internet Tax Freedom Acts
had an impact on states levying a sales tax.%8 The other preemption acts
involved the periphery of state-exercised powers in comparison with 16 pre-
emption statutes enacted between 1965 and 1999 including the Water
Quality Act of 1965 and the Gramm-Leach-Bliley Financial Modernization
Act of 1999.69

Other Federal Financial Assistance

The national government provides financial assistance to state and local
governments, directly and indirectly, by allowing national taxpayers, not
subject to the alternative minimum tax, to deduct from their gross income
for tax purposes certain taxes paid to subnational governments, exempting
the interest received on state and local government bonds (collectively
referred to as municipal bonds) from the national income tax, and provid-
ing insurance, technical assistance, and services to subnational governments.

Tax DEDUCTIONS

For many years, Congress allowed most subnational taxes to be deducted
from a taxpayer’s gross income. Such deductions are beneficial to state and
local governments as they can increase their taxes without the entire burden
of the increase falling on taxpayers.
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In 1943, Congress repealed the authorization for the deduction of sev-
eral state and local government excise taxes and ended in 1964 deductions
for state and local excise taxes on alcohol and tobacco products, and oper-
ator and motor vehicle registration fees. In 1979, Congress eliminated state
motor fuel taxes as a deduction.

With the national budgetary deficits increasing sharply during the
1980s, Congress in 1986 decided to phase out the deductibility of state and
local government sales and use taxes. Sales taxes originally were 100 per-
cent deductible, but the percentage was reduced each year with only a 10
percent deduction allowed in 1990, the last year in which a deduction was
permitted. Subnational income and property taxes remain fully deductible.

President Reagan in 1985 recommended that Congress repeal author-
ization for deductibility of state and local taxes. Subnational government
officers expressed alarm at the proposal and predicted it would result in
sharp reductions in state and local government services, higher subnational
governmental taxes, or both. The President’s proposal would benefit states
with low taxes and expenditures, such as New Hampshire and Wyoming,
and low-income taxpayers who do not itemize deductions on their income
tax returns.

States with high taxes and expenditures, with New York leading the list,
and high-income taxpayers would be the losers under the Reagan proposal.
It was estimated in 1985 that repeal of deductibility would result in a
national income tax increase per itemizing taxpayers, ranging from $322.81
in Wyoming to $1,646.16 in New York. Taxpayers in fifteen states, accord-
ing to estimates, would pay more than one-half the money raised by elimi-
nating deductibility.

The President’s recommendation would reduce the size of the huge
national deficit by removing an indirect subsidy, referred to as tax expendi-
tures, and force state and local governments to curtail spending or risk the
wrath of citizens by increasing taxes. In states with the direct initiative
allowing voters to place proposed laws and constitutional amendments by
petition, a sharp tax increase resulting from elimination of deductibility
undoubtedly would stimulate tax revolts.”® Congress in the Omnibus Budget
Reconciliation Act for Fiscal Year 1990 limited the amount of state and local
income and property taxes that may be deducted by individuals with
incomes exceeding $100,000 per year.”!

TaX-EXEMPT MUNICIPAL BONDs

A taxpayer does not have to pay the national income tax on interest
received from bonds issued for public purposes by state and local govern-
ments. As noted in the section on governmental tax immunity, the U.S.
Supreme Court in 1829 ruled states may not tax obligations of the U.S.
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government and in 1895 extended the ruling by declaring that Congress
could not tax interest received by holders of municipal bonds.

The dollar volume of such bonds has been escalating for decades. The
exemption of interest on these bonds from national taxation is a valuable
indirect subsidy to state and local governments enabling them to borrow
funds at a rate of interest significantly lower than the market rate of inter-
est on taxable private bonds, thereby benefiting subnational governmental
taxpayers. Critics of the tax exemption charge high-income citizens, who
hold most of the bonds, are the principal beneficiaries of the exemption.

Concern about loss of revenue resulting from the exemption induced
Congress to enact the Revenue and Expenditure Control Act of 1968 remov-
ing the exemption from bonds utilized primarily to finance projects benefit-
ing private persons or organizations; that is, industrial development bonds.?2

The use of tax-exempt bonds to finance single-family home mortgages
was restricted by the Mortgage Subsidy Bond Tax Act of 1980 that placed
limits on the prices of homes and restricted purchasers to first-time buyers
of a home.” The Social Security Act Amendments of 1983 indirectly made
tax-exempt interest received by retirees subject to income taxation by
including the interest in the calculations of a social security recipient’s
income and taxing a portion of the social security payments under a for-
mulated related to that income.?

The Deficit Reduction Act of 1984 placed additional restrictions upon the
use of tax-exempt municipal bonds to financial industrial development,
including volume limitation on certain types of industrial development
bonds and student loan bonds within each state.?> Two years later, Congress
Enacted the Tax Reform Act imposing comprehensive restrictions on use of
tax-exempt municipal bonds.’6 These securities no longer can be used to
finance convention centers, industrial parks, sports facilities, air and water
pollution control facilities, and privately owned transportation facilities. In
1987 and 1988, Congress imposed additional restrictions on the use of tax-
exempt bond proceeds.

Until 1986, state and local governments issuing municipal bonds often
earned an arbitrage profit by reinvesting the borrowed funds for a period of
time in private securities paying a rate of interest higher than the interest
paid on the municipal bonds. Congress in the Tax Reform Act of 1986
decided to recoup the profits by requiring these governments to remit such
profits to the U.S. Treasury.??

This act was challenged in court by South Carolina as violating the
rights of states under the Tenth Amendment to the U.S. Constitution. In
1988, the U.S. Supreme Court declared in South Carolina v. Baker “that
subsequent case law has overruled the holding in Pollock that state bond
interest is immune from a nondiscriminatory federal tax” and added the
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1895 Pollock ruling had not been overruled explicitly simply because Con-
gress had exempted municipal bond interest from taxation since 1913.78
Congress has continued the tax exemption to this day.

TAax CREDITS

Congress authorized the first national tax credit program in the Revenue
Act of 1926 that provided eligible taxpayers with an 80 percent credit against
the national inheritance and estate tax for a similar tax paid to a state.” The
purpose of credit was to encourage each state legislature to enact a uniform
inheritance and estate tax based on the national tax. If a state failed to
adopt a tax linked to the national tax, taxpayers in the state would be
required to pay the total national tax as well as the state tax.

In enacting the Social Security Act of 1935, Congress decided that a
system of unemployment compensation should be operated by each state. To
encourage each state to operate such a system, the act provides a 90 percent
tax credit for employers who pay unemployment taxes to a state.30 In other
words, employers are required to pay only 10 percent of the national tax if
the concerned states have an unemployment compensation system and taxes
levied at the same rate as the national tax.

Under the short-lived Economic Tax Recovery Act of 1981, urban public
transit authorities were authorized to utilize sale-lease-backs as a device for
selling their investment tax credits and depreciation allowances.8! For exam-
ple, the act authorized a private corporation to purchases buses from a public
transportation authority for $10 million by using $2 million of its own funds
and $8 million of the authority’s funds. Since the corporation holds title to
the buses, it may depreciate the total cost of the buses under the national
corporate income tax as a deduction and lease the buses for a fee to the
authority responsible for maintenance and operating costs. The authority
gained $2 million, and the corporation took advantage of tax-deductible
payments and accelerated depreciation allowances over a five-year period
under the national corporation income tax.

OTHER ASSISTANCE

Congress authorized loans of funds to subnational governments for con-
struction of publicly owned college and university facilities, transportation
systems, and reconstruction after natural disasters, such as floods and hur-
ricanes, and the terrorists attacks on the World Trade Center in New York
City on September 11, 2001. In addition, Congress authorized a national
guarantee of loans enabling state and local governments to borrow money
at a lower rate of interest. When the City of New York verged on the edge
of municipal bankruptcy and the credit markets were closed to the city,
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Congress in the mid-1970s guaranteed approximately $1.65 billion of the
bonds issued by the city.

Seven national governmental agencies—emergency management
agency, environmental protection agency, national fire academy, coast guard,
department of transportation, department of energy, and department of
health and human services—provide funding for or conduct training pro-
grams for state and local government emergency response personnel with-
out charge.

In addition, many national agencies provide technical assistance to a
wide range of governmental functions to subnational governments free of
charge. Furthermore, the federal bureau of investigation operates a national
fingerprint service. Without it, criminal investigations by state and locals
governments would be more costly and less effective.

Federal Government Coercion

Congress until 1965 relied on conditional grants-in-aid to persuade state and
local governments to adopt and implement national policies. Since 1965,
Congress increasingly employed its powers of partial and complete preemp-
tion to mandate subnational governments to implement a specific policy or
to prohibit the exercise of a reserved power by states and their political sub-
divisions. Furthermore, Congress has employed cross-cutting sanctions,
cross-over sanctions, and tax sanctions to coerce these governments to
implement national regulatory policies.

FEDERAL MANDATES AND RESTRAINTS

As described in chapter 4, Congress enacted preemption statutes contain-
ing mandates that are legal requirements that states and/or local govern-
ments must undertake specified activities or provide services meeting
minimum national standards. A statutory mandate must be distinguished
from a condition-of-aid avoidable by a subnational government that does
not apply for or accept a national grant-in-aid. It also must be noted there
are judicial mandates contained in court orders requiring a state or a local
government to initiate a new policy or program to remedy a past wrong.
Busing of schoolchildren to promote racial desegregation of government-
operated schools is an example of a judicial remedial mandate.

The federal mandate is the principal irritant in national-subnational
relations today. Many mandates, such as removal of asbestos from school
buildings and filtering of drinking water, are expensive to implement. The
cumulative effect of a large number of national mandates created a
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particularly difficult problem for a state or local government subject to a
state constitutional requirement of operating with a balanced budget or
within a constitutional debt limit. Environmental mandates have high
compliance costs for small local governments often lacking the tax
resources to comply and may result in dissolution of many of these units.
Subnational government officers resent federally mandated costs and lobby
Congress for reimbursement of such costs.

The New York Times editorially identified one of the undesirable results
of increased federal mandates on local governments: “Mandates often have
perverse effect. They require local officials to spend local money on some
worthy services at the expense of others, but take away the discretion as to
which needs the money more. . . . Uncle Sam is in no position to balance
these claims. Nor can he simply say, raise taxes. He does not know when
local taxes become so onerous that taxpayers are driven out. Both tasks call
for balancing that must be left to local politics.”82

Responding to complaints of state and local government officers, Con-
gress enacted the Unfunded Mandates Reform Act of 1995 that is prospective
in nature and does not apply to preexisting mandates.83 The act established
new procedures for any bill imposing a mandate, including preparation by
the congressional budget office of estimates of the cost of any mandate
exceeding $50 million during its first year, and allowing a member of either
house to raise a point of order if a committee report fails to contain required
information. John C. Eastman in 2002 concluded that the act has been
“very effective in imposing some much-needed discipline on Congress, but
the exemptions . . . hamper its ability to achieve the kind of far-reaching
reform that was its motivating purpose.”84

In contrast to a mandate, a restraint forbids a state or a local govern-
ment to exercise a specific power. Preemption statutes have stripped sub-
national governments of authority to engage in economic regulation of
airlines, bus, and motor carrier firms as noted in chapter 4. The Bus Regu-
latory Reform Act of 1982, for example, prohibits state issuance of a franchise
to operate buses between two major cities conditional on an agreement by
the carrier to provide service to small communities.8> To ensure bus service
to these communities, many states subsidize the carriers.

CRrROSs-CUTTING AND CROSS-OVER SANCTIONS

Congress increased its policy influence by using these two types of sanctions.
A cross-cutting sanction is a condition, such as affirmative action, attached
to all grant-in-aid programs. This type of sanction dates to a 1921 amend-
ment to the Federal Road Aid Act of 1916 stipulating a state highway depart-
ment receiving federal funds was subject to an evaluation of their
competence by the secretary of agriculture.86
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A cross-over sanction threatens a state failing to comply with a con-
gressional statute with loss of federal grant-in-aid funds authorized by an ear-
lier statute. The Arab oil embargo induced Congress in 1974 to promote
energy conservation by employing a cross-over sanction to persuade each
state to lower the maximum speed limit to fifty-five miles per hour by threat-
ening to withhold 10 percent of its federal highway aid.87 A second con-
gressional response was enactment of a 1975 statute providing for
withholding of highway grant funds from a state failing to allow motorists
stopped at a red traffic light to make a right turn if no motor vehicle is
approaching the intersection from the left.88

A 1984 act seeks to curb drunk driving by means of a cross-over sanc-
tion threatening states with loss of highway funds if they do not increase
their minimum alcoholic beverage purchase age to twenty-one.8? South
Dakota challenged the constitutionality of the act as violating the Twenty-
first Amendment to the U.S. Constitution devolving regulatory control of
alcoholic beverages to states. The U.S. Supreme Court in 1988 upheld the
constitutionality of the act.?°

The State Comprehensive Mental Health Services Plan Act of 1986 requires
states, with the assistance of national grants, to develop a state compre-
hensive mental health services plan. States failing to develop such a plan
by September 30, 1989, had their alcohol, drug abuse, and mental health
block grant reduced the following year.%!

Two similar cross-over sanctions are included in the Transportation and
Related Agencies Appropriations Act for Fiscal Year 1991.92 The first sanction
is the withholding of 5 percent of a state’s federal highway funds if a state
fails to impose a six-month suspension of the driver’s license of any person
convicted of a drug offence, effective October 1, 1993, with the sanction
increasing to 10 percent effective October 1, 1995. This sanction is a con-
tingent one since it does not apply to a state if the governor submits to the
secretary of transportation written certification that he or she is opposed to
the enactment or enforcement of a mandatory suspension law and the state
legislature has approved a resolution expressing its opposition to such a law.

The second sanction is a 25 percent reduction in the funds that may be
obligated for federal-aid highways and highway safety construction programs
for fiscal year 1991 if a state has a public authority responsible for public
transportation in an urbanized area with a 1980 population of three million
or more and by October 1, 1990, should the laws of the state not authorize
a tax dedicated to paying the nonfederal share of public transportation proj-
ects or establishment of a regional or local tax for the same purpose.

Another section of the statute continues the sanction for fiscal year
1992, but authorizes the waiver of the sanction if the governor certifies to
the secretary of transportation that he or she is opposed to the levying of
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such a tax and it would not improve public transportation safety, and sub-
mits a written certification that the state legislature had approved a resolu-
tion opposing the levying of such a tax. Amazingly, Congress included in the
Department of Transportation and Related Agencies Appropriation Act for Fiscal
Year 1992 a stipulation that the crossover sanction in the 1991 act should
“be treated as having not been enacted into law.”3 Congress changed its
mind again and reinserted the sanction in the Transportation Equity Act for

the 21st Century of 1998.94

Tax Sanctions

The first tax sanction was contained in the Tax Equity and Fiscal Responsi-
bility Act of 1982 and stipulated subnational governments must issue only
registered, instead of traditional bearer, long-term municipal bonds or the
interest received by bondholders will be subject to the national income
tax.”> This tax sanction increases the cost of borrowing funds by subna-
tional governments, but the cost increase is minor. The U.S. Supreme Court
in South Carolina v. Baker upheld the constitutionality of the sanction.?®

The Tax Reform Act of 1986 contains a similar tax sanction mandating
that subnational governmental issuers of long-term bonds whose interest is
exempt from the national income tax must rebate to the U.S. Treasury any
arbitrage profit.?7 Depending on the spread between the interest cost of bor-
rowing and the interest earned on borrowed funds invested in other securi-
ties until needed, the loss of revenue can be significant.

SUMMARY

The U.S. Constitution grants Congress power to levy any type of tax sub-
ject to the restriction all duties and excise taxes must be uniform through-
out the nation. States have reserved powers to levy taxes subject to the
prohibition in Section 10 of Article I of the U.S. Constitution of the levy-
ing of a duty on tonnage or exports or imports without the consent of Con-
gress. The U.S. Supreme Court, however, invalidated state and local taxes
held to place an undue burden on interstate commerce.

Although the court interpreted the U.S. Constitution in the nine-
teenth century as prohibiting states from taxing the national government
and its instrumentalities or Congress taxing instrumentalities of states, the
court in 1939 overruled earlier decisions granting immunity from income
taxation of the salaries of employees of the national government or state
governments and their instrumentalities.
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State taxation of the income of nonresidents is subject to the equal pro-
tection of the laws clause of the Fourteenth Amendment. A particularly dif-
ficult problem is the development of an equitable state system of taxing the
income of multistate and multinational corporations.

The national government provides states and their political subdivi-
sions with an extensive range of direct and indirect financial assistance
based until 1974 exclusively on the theory of cooperative federalism.
Although subnational governmental officers often object to conditional
grants-in-aid, their governments can avoid objectionable conditions by not
applying for the grant.

The explosion in the number and dollar amounts of categorical grants-
in-aid in the 1960s generated a major controversy and pressure for con-
verting many of these grants into block grants. In 1966, Congress enacted
the first block grant program and subsequently created other block grant pro-
grams. In general, these programs have achieved their goal of allowing states
greater discretion in the spending of the grant funds.

Today, federal mandates, restraints, cross-cutting sanctions, cross-over
sanctions, and tax sanctions are the principal irritants in national-subna-
tional governmental relations. Continuing enactment of expensive national
mandates has produced extensive lobbying by state and local government
officers for national government reimbursement of mandated costs and
defeat of mandate bills in Congress.

This chapter has highlighted the increasing complexity of intergov-
ernmental fiscal relations in the United States. Chapter 7 examines another
complex aspect of a federal system—interstate relations.
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CHAPTER 7

Interstate Relations

he drafters of the U.S. Constitution were convinced experience with a

confederation necessitated incorporation into the proposed fundamen-
tal law of provisions governing aspects of relations between sister states.
The U.S. Constitution places an obligation on states to cooperate with the
national government on specified matters and with each other regardless of
substantial differences in their population, geographical area, resources, and
other characteristics.

The Constitution contains two types of interstate relations provisions.
The first type governs relations between states as legal entities and includes
a procedure for settling disputes and a mechanism for joint programs. The
second type governs relationships of states with each other involving their
respective citizens and includes the application of the laws of one state to
persons residing in another state, the return of fugitives from justice, and the
requirement that each state treat visiting citizens of other states in the same
manner that it treats its own citizens.

Original (trial) jurisdiction over legal disputes between states is vested
in the U.S. Supreme Court and political compacts between states are sub-
ject to the approval of Congress. Article IV of the Constitution, known as
the interstate article, contains provisions relating to full faith and credit,
interstate citizenship, and interstate rendition of fugitives from justice. The
Fourteenth Amendment also affects interstate citizenship.

Development of national systems of communications and transporta-
tion has had an important impact on interstate relations and led Congress
to use its delegated powers to assume complete or partial responsibility for
regulatory functions previously handled by states as described in chapter 4.
In addition, the complexity of the economy and society produced a number
of extraconstitutional contacts between states seeking to improve the per-
formance of their mutual obligations.

137
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INTERSTATE CONTROVERSIES

Anticipating disputes would arise between states, the founding fathers
included in Section 2 of Article III of the Constitution a grant of original
jurisdiction to the U.S. Supreme Court over suits between states. This grant
of original jurisdiction is one of only two such grants. The other grant
involves cases affecting “ambassadors, other public ministers, and consuls.”
By statute, Congress in 1789 made the grant of original jurisdiction over
interstate controversies to the Court exclusive.!

The court exercises its original jurisdiction on a discretionary basis after
determining whether the complainant state is a genuine or a nominal party,
the controversy is justiciable, and the dispute is appropriate for the court to
adjudicate.? If the court decides to exercise such jurisdiction, the court
appoints a special master to collect data and information, and to prepare a
report. The special master operates in a manner similar to a U.S. District
Court judge and his or her findings and recommendations may be appealed
to the court by a disputing state.

Relations between states today generally are good, but conflicts have
occurred primarily over boundaries, water pollution and supply, and debts.
The large population growth since 1945 in the relatively arid southwest of
the nation has generated disputes over the interstate diversion of river
waters.

Boundary Disputes

The seriousness of interstate boundary disputes is reflected in a 1964 page
1 headline in The New York Times entitled “lowa Is Called Aggressor State:
Nebraska Fears a Shooting War.”3 The controversy, involving the Missouri
River that shifts its course periodically, was settled peaceably.

Commencing with New York v. Connecticut in 1799, the U.S. Supreme
Court adjudicated a number of boundary disputes between states on the
basis of international law. Ambiguous boundaries in land grants, survey
errors, and natural changes in the courses of rivers serving as boundaries
have been responsible for several boundary controversies. As noted in chap-
ter 2, New Hampshire maintained the Mason Grant of 1629 gave the state
land west of the Connecticut River and New York claimed the same terri-
tory. In this instance, the court did not settle the suit. Congress resolved the
interstate controversy by admitting the disputed territory into the Union as
the State of Vermont in 1791.

Relative to recent boundary disputes, the U.S. Supreme Court in Ohio
v. Kentucky in 1980 held the boundary line was the low-water mark on the
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northerly side of the Ohio River as it existed in 1792 when Kentucky was
admitted to the Union and not the current low-water mark on the northerly
side of the river. After suing Nebraska, South Dakota in 1982 agreed with
Nebraska that avoidance of litigation was in the best interests of the two
states and future boundary disputes involving Rush Island would be submit-
ted to a joint state boundary commission. In 1982, the U.S. Supreme Court
in South Dakota v. Nebraska issued an order confirming the agreement.>

In 1990, the court in Georgia v. South Carolina defined the boundary
between the two states along the Savannah River downstream from the
City of Savannah.® The states agreed in the Treaty of Beaufort of 1787 that
the boundary along the river was the “most northern branch or stream” and
to the reservation of “all islands [in the river] to Georgia.” The court opined
islands emerging in the river since 1787 did not affect the boundary line
between the states, and the boundary lines around islands on the South
Carolina side of the river is the midpoint between the islands and the South
Carolina shore. In 1991, the court ruled in Illinois v. Kentucky the bound-
ary line between the two states is the low-water mark on the north shore of
the Ohio River as it existed in 1792.7

The U.S. Supreme Court in 1999 interpreted an 1834 interstate com-
pact entered into by New Jersey and New York, and settled a boundary dis-
pute between involving the filled-in area of Ellis Island in New York harbor
by ruling the disputed area was part of New Jersey.8

Water Disputes

The development of cities with large populations generated the problem of
disposing of sewage. Municipalities historically released untreated sewage
into waterways and a serious public health problem was caused if the sewage
was released into water used for drinking purposes in a downstream munic-
ipality. Missouri sued Illinois because a Chicago sanitary district drainage
canal emptied sewage into a tributary of the Mississippi River, causing pol-
lution of one of Missouri’s water sources. The U.S Supreme Court in Mis-
souri v. Illinois in 1906 held use of the canal could not be enjoined in the
absence of proof of the deleterious effects of the canal water.?

Since water basins and state boundaries do not coincide, it is not sur-
prising conflicting claims would be made relative to the diversion of river
water. Such claims to river water led to U.S. Supreme Court decisions in
suits between Kansas and Colorado in 1902, 1907, and 1943.10 The dis-
putes involved diversion of water from the Arkansas River by Colorado to
the detriment of farmers in Kansas, and were resolved in Colorado’s favor
because the issue was an interpretation of common law riparian rights. The



140 Contemporary American Federalism

court found Kansas’s claims had merit, but the damages were not outweighed
by the benefits derived by Colorado in reclamation of arid lands by irriga-
tion. To avoid future disputes, the two states accepted the court’s 1943
advice and entered into the Arkansas River Compact of 1949.11 Kansas con-
cluded increased well-pumping in Colorado post 1949 violated the compact
and brought an original action against Colorado in the U.S. Supreme Court
in 1986. The court in 1995 approved the special master’s finding that Kansas
had not proven well-pumping was responsible for water depletion in viola-
tion of the compact.!?

The most major water dispute involves the Colorado River that origi-
nates in the Rocky Mountains north and west of Denver, Colorado, and
flows through Utah to form the Arizona boundary line with Nevada and
California. Diversion of Colorado River water made possible the rapid
growth of southern California.

In 1952, Arizona sued California for diverting too much water from the
river, the fifth interstate suit involving the river. At the time, the Los Ange-
les and San Diego metropolitan areas were using more Colorado River water
than the six other states with access to the river water combined. In 1963,
the U.S. Supreme Court in Arizona v. California settled the dispute by
accepting the general claims of Arizona when there is normal water flow, but
ruling the U.S. secretary of the interior has complete authority to allocate
the water whenever the flow drops below normal.13 The court retains juris-
diction over the controversy. It should be noted there are disputes between
the upper- and lower-basin states over the waters of the river.

Debt Conflict

The most famous debt controversy is the suit initiated by Virginia against
West Virginia in 1906 and finally adjudicated in 1918. The dispute origi-
nated in the loyalty of the northwestern counties of Virginia to the Union
during the Civil War and the conditions imposed by Congress when these
counties were admitted to the Union as a state in 1863. The new state
agreed to “take upon itself a just proportion of the public debt of the Com-
monwealth of Virginia, prior to January 1, 1861.”14

Virginia for years attempted to secure from West Virginia a settlement
of the amount due, but West Virginia disputed the amount. Consequently,
Virginia in 1906 filed suit against West Virginia in the U.S. Supreme Court
for a determination of the amount due. West Virginia contended the court
lacked jurisdiction and therefore could not enforce a judgment should it
render one.
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The court opined it had jurisdiction over the dispute and permitted
West Virginia to answer the complaint in the court’s next term. Following
numerous technical pleas by West Virginia and the filing of additional suits
by Virginia, the court in 1918 ordered West Virginia to pay the bondhold-
ers $12,393,929.50, the sum determined by the court in an earlier deci-
sion.!> In 1918, the court postponed a final decision by scheduling for
arguments at the next term of the court on the question of the specific
methods to be used to enforce the judgment against West Virginia.

This decision is of particular interest since the court suggested several
means that might be utilized to enforce its judgment against West Virginia.
Among others, the court noted as a possible remedy a writ of mandamus
commanding the levy by the West Virginia State Legislature of a tax to
raise funds to pay the judgment. In 1919, the legislature met in a special ses-
sion and enacted a law providing for payment of the amount determined by
the court.

Escheats and Taxation

Escheats refer to tangible and intangible unclaimed property that reverts to
the state after a stipulated period of time. Two or more states may claim the
same property. The Supreme Court has resolved three such controversies.

Taxation disputes are common and involve the question of the right to
tax an estate or income of an individual or a corporation.

ESCHEATS

The court in 1965 explicated rules governing the right of a state to assume
title of unclaimed property in Texas v. New Jersey. The primary rule stipu-
lates that “fairness among the state requires that the right and power to
escheat the debt should be accorded to the state of the creditor’s last known
address as shown by the debtor’s books and records.”1¢ The court recognized
its primary rule will not resolve each controversy, and developed a second-
ary rule awarding in effect the right to escheat abandoned property to the
debtor’s state of corporate domicile, subject to a claim by a state with a
superior right to escheat under the primary rule.

The court resolved a similar controversy involving unclaimed proceeds
of the Western Union Company in 1972 between Pennsylvania and New
York by utilizing its primary rule to allow the state where the money orders
were purchased to escheat.!”

The third suit involved the right of Delaware or New York to escheat
$300 million in unclaimed dividends, interest, and securities. The court
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utilized its primary rule, but remanded the case to the special master and
noted that “if New York can establish by reference to debtors’ records that
the creditors who were owned particular securities distributions had last
known addresses in New York,” its right to escheat under the primary rule
supersedes Delaware’s right under the secondary rule.!8

ESTATE TAX

The court issued rulings in three estate tax disputes. We limit our focus to
the interstate dispute over the $44 million estate of Edward H. R. Green.
Florida, New York, Massachusetts, and Texas each claimed the decedent
was one of its residents. The court accepted the findings of the special master
that Green was domiciled in Massachusetts at the time of his death, spent
part of each summer since 1917 in Massachusetts where he constructed a
$6,699,000 estate, had never registered to vote in New York, spent winters
commencing in 1923 in Florida on the advice of his doctor, and did not have
a place of residence in Texas after 1911.19

OTHER TAXATION SUITS

These suits involve determination of the jurisdiction of a state to tax, an
electrical energy tax, a commuter income tax, a first use tax levied on nat-
ural gas, and a negative interstate commerce case.

In 1893, the U.S. Supreme court in lowa v. Illinois was faced with the
problem of determining the precise boundary between the two states in view
of the enabling statute admitting the Territory of Illinois to the Union
describing the boundary as the “middle of the Mississippi River,” and the
enabling statute admitting Iowa to the Union specified the “middle of the
main channel of the Mississippi River.” The court traced the history of the
disputed area to the Treaty of 1763 between Great Britain, France, and
Spain, the Treaty of 1783 between Great Britain and the United States, and
the Treaty of 1803 between France and the United States. Employing inter-
national law, the court set the midchannel as the boundary line.20

Arizona challenged the constitutionality of a New Mexico tax levied
on the generation of electrical energy sold at retail and authorizing a tax
credit against the gross receipts due the state. Three Arizona public utilities
firms sold electricity at retail in New Mexico, but were not eligible for the
tax credit. Emphasizing its reluctance to invoke its original jurisdiction, the
U.S. Supreme Court in 1976 opined: “If on appeal the New Mexico Supreme
Court should hold the . . . tax unconstitutional, Arizona will have been vin-
dicated. If, . . . the tax is held to be constitutional, the issues raised now may
be brought to this court by way of direct appeal.”?!

The Supreme Court in 1976 combined a suit filed by Pennsylvania
against New Jersey, and a suit by Maine, Massachusetts, and Vermont against
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New Hampshire. The suits involved a commuter income tax and the priv-
ileges and immunities clause of the U.S. Constitution. At the time, New
Hampshire and New Jersey did not tax the domestic income of its residents
but did tax the income of nonresidents earned in the state. The states bring-
ing the suits granted their respective citizens a 100 percent tax credit for
income taxes paid to sister states. The court opined: “The injuries to the
plaintiff’s fiscs were self-inflicted, resulting from decisions by their respec-
tive state legislature. Nothing required Maine, Massachusetts, and Vermont
to extend a tax credit to their residents for income taxes paid to New Hamp-
shire, and nothing prevents Pennsylvania from withdrawing that credit for
taxes paid to New Jersey.”22

Eight states challenged the constitutionality of a Louisiana first-use tax
levied on natural gas brought into the state and not previously taxed by a
state or the United States. The Supreme Court in 1981 invalidated the tax
as violating the interstate commerce clause and added that the state had no
right to tax natural gas from the outer continental shelf owned by the United
States.?3

Wyoming challenged an Oklahoma statute requiring electric power
plants to burn a mixture of coal containing a minimum of 10 percent mined
in the state. This type of suit is known as a negative commerce clause suit
because of the adverse effect of the law on Wyoming’s tax revenues. The
court accepted the special master’s findings regarding the impact of the
statute on Wyoming and invalidated the statute.24

INTERSTATE COMPACTS

Section 10 of Article I of the U.S. Constitution expressly forbids states to
enter into any treaty, alliance, or confederation without the consent of Con-
gress.2> This provision is almost identical to Article VI of the Articles of
Confederation and Perpetual union, which stipulates that “no two or more
States shall enter into any treaty, confederation, or alliance without the
consent of the United States in Congress assembled specifying accurately the
purposes for which the state is to be entered into, and how long it shall con-
tinue.” Several compacts were concluded under the articles, including a
1785 Maryland-Virginia compact relative to use of the Potomac River and
the Chesapeake Bay.

The prohibition of compacts without congressional consent was
included in the U.S. Constitution to prevent states from splitting the Union
by forming alliances among themselves directed against the Union or other
states. The constitution, however, recognizes there is a need for cooperative
state action to solve common problems extending across state boundary
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lines, and authorizes Congress to grant its consent to such compacts.
Another advantage of compacts is their ability to solve disputes as an alter-
native to a state bringing a suit in the U.S. Supreme Court. Furthermore, a
compact allows states to pool and/or coordinate employment of their
resources and to gain economies of scale in provision of certain services.

There is almost no limitation to the subject matter of compacts and a
compact with congressional consent may authorize two or more states to
take an action that taken by an individual state would violate the U.S.
Constitution. The northeast dairy compact, a milk price fixing compact, is
an example.

An interstate compact can be bilateral, multilateral, national, or inter-
national in scope. Several compacts include the District of Columbia or all
or some of the Canadian provinces. Currently, there are twenty-six types of
interstate compacts ranging alphabetically in subject matter from agricul-
tural to water. A new type, the federal-interstate compact, emerged in 1961
when four states and Congress each enacted the Delaware River Basin Com-
pact, the first federal-interstate compact. Subsequently, such compacts have
been created for the Susquehanna River basin and the Appalachian region.

An imaginative proposed interstate compact to ensure the popular
winner of the Presidential election is progressing in state legislatures. The
compact becomes effective when states, including possibly the District of
Columbia, with a total of 270 Electoral College votes enact the compact
providing each party state will award all its electoral votes to the presiden-
tial-vice-presidential slate receiving the largest number of popular votes in
the nation.26

Felix Frankfurter and James M. Landis in 1925 explained that “the
combined legislative powers of Congress and of the several states permit a
wide range of permutations and combinations for governmental action.
Until very recently these potentialities have been left large unexplored. . . .
Creativeness is called for to devise a great variety of legal alternatives to cope
with the diverse forms of interests.”?? Frederick L. Zimmermann and
Mitchell Wendell in 1951 pointed out the compact “bridges jurisdictional
gaps and at the same time provides flexibility in the integration of the pat-
tern into the laws of the acting governments.”28

An interstate compact is a contract protected by Section 10 of Article
[ of the U.S. Constitution against impairment by states. Because of its con-
tractual nature, a compact takes precedence over any statute subsequently
enacted by a participating state legislature.

Joint compact commissions, created by the concerned states, drafted the
early compacts and focused primarily on boundary and water controversies.
In more recent years, extralegal committees of state officers and interest
groups have drafted compacts for submission to state legislatures for enact-
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ment into law. A joint compact commission drafted the Port of New York
Compact, the first one providing for a commission, whereas a committee of
attorneys general and other state officers developed the interstate compact
on parolees and probationers.

Political and Nonpolitical Compacts

A literal reading of the interstate compact clause of the U.S. Constitution
would lead to the conclusion all compacts become effective only with the
consent of Congress. In 1893, however, the U.S. Supreme Court in Virginia
v. Tennessee drew a distinction between the types of compacts by opining
that the required consent only applies to agreements that tend to increase
“the political power or influence” of the party states “and thus encroach . . .
upon the full and free exercise of federal authority.”?? Although the com-
pact to determine the boundary line between these two states had been
signed early in the nineteenth century, the compact had not received the
formal consent of Congress. The Supreme Court ruled Congress by its
reliance on the terms of the compact for “judicial and revenue purposes” had
consented to the compact by implication.

In the final analysis, Congress is the body that usually determines
whether a compact is political in nature and its decision is final. Congress,
however, has not defined the elements of a compact that would make it
political. Whereas New Hampshire and Vermont submitted an interstate
school district compact to Congress for its consent, a similarly interstate
library compact entered into by other states went into force without being
submitted to Congress. In 2006, Congress granted its consent to the revised
interstate compact for the placement of children, a nonpolitical compact.3°

Determining whether an interstate compact has the potential for
encroaching on the authority of the national government can be a difficult
task. The United States Steel Corporation and other multistate taxpayers
challenged the constitutionality of the Multistate Tax Commission, created
by an interstate compact, which facilitates the determination of the indi-
vidual state tax liability of multistate taxpayers. Member states retain juris-
diction over tax rate and tax bases, and may withdraw from the compact at
any time.

In 1978, the U.S. Supreme Court held the compact did not violate the
U.S. Constitution since the compact did not authorize member states to
exercise powers they could not exercise without a compact and hence there
is no state encroachment on national powers.3!

If the boundary line between two states is in dispute, for example, the
concerned states could agree to have the boundary line surveyed without the
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consent of Congress. However, a change in the boundary line would require
approval of the national legislature if as a result of the change the number
of U.S. representatives from one or both states would be altered. Similarly,
if New York owned land in Vermont and the latter state offered to purchase
the land, the two states could sign an agreement for the sale of the land and
no congressional consent would be needed.

The U.S. Constitution does not indicate at what stage in the com-
pacting process congressional consent must be given to effectuate the com-
pact or whether consent must be expressed or implied. Congress occasionally
has granted consent prior to completion of negotiations by the concerned
states by granting consent-in-advance: forest-fire fighting compacts in 1911,
a compact for supervisions of paroles and probationers in 1934, and flood
control compacts in 1936. On rare occasions, Congress granted consent-in-
advance with the proviso the national government would participate in the
compact formation negotiations.

The most recent court decision on the subject of congressional consent
and political compacts was the 1962 decision of the U.S. Court of Appeals
for the District of Columbia Circuit in Tobin v. United States holding inter-
state compacts of a political nature are not effective without the consent of
Congress, which may place conditions on its consent.3?

Effects of Consent

The U.S. Supreme Court in 1938 opined that congressional consent does
not make a compact the equivalent to a United States treaty or statute, but
in 1981 reversed itself by holding that such consent makes a compact fed-
eral law in addition to state law.33

The Supreme Court in 1874 issued an opinion requiring all U.S. courts
to apply the interpretation of a concerned state law by the highest court in
the state.3* The 1981 decision permitted the Supreme Court to interpret the
concerned Pennsylvania law and disregard the law’s interpretation by the
Pennsylvania Supreme Court.

Obstacles to Establishment

The process of establishing an interstate compact typically entails three
basic steps. First, representatives of the concerned states must negotiate and
reach tentative agreement on the terms of the compact. Second, the com-
pact does not become effective until enacted into law in identical form by
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the state legislature in each participating state. Third, the consent of Con-
gress is required if the compact is a political one.

The most fundamental obstacle has been the inability of the negotiators
to reach agreement quickly on the terms of the compact. They must resolve
various financial, substantive, and technical issues posed by the problems to
which the compact is to be addressed. The negotiators are constrained by a
variety of factors, including their responsibility to the public, limitations on
the states’ ability to commit funds for future years, and procedural require-
ments calling for voter approval, legislative approval, or both. As a result,
negotiations generally are prolonged and frequently unsuccessful.

Agreement often has been difficult to reach. For example, negotiations
between California and Nevada concerning a bilateral compact for the allo-
cation of certain water rights took twelve years, even though only two states
were involved and there was only one issue to be resolved.

Political concerns can delay and complicate establishment of a compact
in other ways. Obtaining approval by the state legislature can be a lengthy
process, and even the need for gubernatorial approval can prolong the period
prior to establishment of a compact. Although the New York State Legisla-
ture approved the interstate compact for the supervision of parolees and
probationers in 1936, the state did not become a compact member until
1944 because of the refusal of Governor Herbert H. Lehman to execute the
compact with the other states. On one occasion, a compact was not estab-
lished because the President vetoed the congressional resolution approving
the compact. In 1942, President Franklin D. Roosevelt vetoed the resolu-
tion consenting to the Republican River Compact.3>

State legislatures enacted statutes authorizing department heads and
others to enter into administrative agreements with their counterparts in
sister states. Innumerable formal and informal agreements exist today. These
agreements are not subject to the constitutional consent of Congress clause
and can involve most of the subjects of interstate compacts. The Con-
necticut River basin Atlantic salmon restoration compact and the Merri-
mack River anadromous fish restoration administrative agreement contain
nearly identical language.

FULL FAITH AND CREDIT

Section 1 of Article IV of the U.S. Constitution stipulates that “full faith
and credit shall be given in each State to the public acts, records, and judi-
cial proceedings of every other State. And the Congress may by general
laws prescribe the manner in which such acts, records, and proceedings shall
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be proved, and the effect thereof.” The Second Continental Congress in
1777 adopted a resolution containing similar language subsequently incor-
porated into the Articles of Confederation and Perpetual Union.

The framers of the U.S. Constitution attempted, by inclusion of the full
faith and credit clause, to establish a national legal system by an overriding
principle of reciprocal recognition of public acts, records, and final judicial
proceedings of each state. In particular, the clause protects the Union against
individual state jurisprudence based on provincialism without expanding
the power of the national government.

Public acts are the civil statutes enacted by state legislatures. Records
are documents such as deeds, mortgages, and wills. Judicial proceedings are
final civil court judgments. The constitutional guarantee is designed to
facilitate intercourse among the states, particularly in the conduct of legal
affairs. With the exceptions of two very general laws enacted in 1790 and
1804 prescribing the method of authenticating public acts and records,
Congress failed to clarify the full faith and credit obligations of states until
1994 when it established standards that must be followed by state courts in
determining their jurisdiction to issue child support orders and the effect
that must be given by courts of sister states to each order.3¢ The failure of
Congress to clarify further the obligations of states under the clause until
1996 (see below) resulted in the U.S. Supreme Court “legislating” with
respect to the guarantee.

Divorce actions raise particularly difficult jurisdictional problems since
one of the parties may move to a sister state. Court jurisdiction depends on
domicile and the period of required residence within a state to establish
domicile varies among the states. In 1975, the U.S. Supreme Court upheld
the constitutionality of lowa’s one-year residence requirement prior to the
filing of a petition for divorce.3” The court opined that the requirement
was justified on the ground that the state had an interest in requiring per-
sons seeking a divorce in a state court to be genuinely attached to the state.

On occasions, the courts of one state refuse to recognize as valid a
divorce decree of a court in a sister state on the ground the court granting
the divorce did not have jurisdiction over the parties because they had not
fulfilled properly the residence requirement.

Because of the differences in the strictness of the divorce laws between
states, a person seeking a divorce may attempt to circumvent the home
state’s strict laws by obtaining a divorce from another state and resuming res-
idence subsequently in the home state. Although domicile is based upon the
intent of an individual to establish a bona fide residence, it is not always easy
to determine whether residence was established for the sole purpose of
obtaining a divorce.
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In Williams v. North Carolina, the U.S. Supreme Court in 1945 upheld
the decision of the Supreme Court of North Carolina that the state did not
have to recognize a Nevada divorce because the parties had not established
residence in Nevada.38

In 1994, the Hawaiian Supreme Court interpreted the state constitu-
tion as permitting the marriage of two persons of the same sex, thereby set-
ting off a national debate on the subject. Congress responded by enacting
the Defense of Marriage Act of 1996 defining a marriage as “a legal union
between one man and one woman as husband and wife,” declaring that the
term “spouse” designates “a person of the opposite sex who is husband or a
wife,” and authorizing a state to deny full faith and credit to a marriage cer-
tificate of two persons of the same sex.3? It should be noted the Hawaiian
State Legislature proposed a constitutional amendment reversing the deci-
sion of the court and voters in 1999 ratified the amendment. Currently,
thirty-nine states have enacted defense of marriage acts and four states—
Maryland, New Hampshire, Wisconsin, and Wyoming—have statutes or
court decisions banning same sex marriage. In addition, thirteen states have
amended their constitutions to forbid same sex marriage, including four
states precluding civil unions.

The controversy over same sex marriage was reopened by a 5 to 4 deci-
sion of the Massachusetts Supreme Judicial Court on November 18, 2003,
holding unconstitutional a statute denying “the protections, benefits, and
obligations conferred by civil marriage to two individuals of the same sex
who wish to marry.”4° The decision raised an important legal question: Are
same sex nonresidents eligible to marry in the Commonwealth? The answer
is no for some nonresidents since a 1913 Massachusetts statute disqualifies
individuals from marrying if they are ineligible to marry in their home
state.*! The state senate requested an advisory opinion from the court as to
whether a civil union law would comply with the court’s decision. The same
4 to 3 majority on February 4, 2004, responded with a negative answer.

Vermont’s civil union statute, enacted in 2000, has caused complex
legal problems as illustrated by two Virginia women who decided to move
to Vermont in order to enter a union. Frederick County Circuit Judge John
R. Prosser in Virginia on August 24, 2004, voided the visitation rights order
issued by a Vermont judge for Janet Miller-Jenkins, a current resident of Ver-
mont, who entered into a civil union with Lisa Miller-Jenkins and Janet later
because pregnant through in-vitro fertilization. Lisa filed a petition in a
Vermont court to dissolve the civil union and establish parental rights. The
Virginia ruling was based on the ground that Virginia law supersedes Ver-
mont law because Lisa and her daughter reside in Virginia. The Vermont
Supreme Court, however, unanimously opined that Vermont courts have
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exclusive jurisdiction over the case.#3 Only the U.S. Supreme Court can
resolve this interstate dispute over court jurisdiction.

Privileges and Immunities

Kindred to the full faith and credit clause are the interstate citizenship pro-
visions guaranteeing the privileges and immunities of sojourners; that is, cit-
izens of one state visiting another state.

Section 2 of Article IV of the national constitution provides that “the
citizens of each state shall be entitled to all privileges and immunities of cit-
izens in the several states.” Section 1 of the Fourteenth Amendment con-
tains a similar provision: “No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States.”

One purpose of the first section is to establish a national economic
union in which citizens of one state may do business in another state on
terms substantially equal to the terms enjoyed by residents. Making nonci-
tizenship a ground for discrimination violates the privileges and immunities
clause since a nonresident is entitled to nondiscriminatory treatment.

The U.S. Constitution does not define “privileges and immunities,” but
the U.S. Supreme Court in Paul v. Virginia in 1868 ruled the clause relieves
citizens “from the disabilities of alienage in other States. It inhibits discrim-
inatory legislation against them by other States; it gives them the right of free
ingress into other States and egress from them; it insures to them in other
States the same freedom possessed by the citizens of those States in the acqui-
sition and enjoyment of property and in the pursuit of happiness, and it
secures to them in other States the equal protection of the laws.”#4

Numerous U.S. Supreme Court cases have arisen under the clause
because states attempted to favor their own citizens over citizens of other
states. Nevertheless, the court has not defined the privileges and immunities
and makes its decisions on a case-by-case basis. In 1870, the court in Ward
v. Maryland struck down a statute requiring nonresidents to pay a $300
annual license fee to trade in goods not manufactured in Maryland while
Maryland traders were required to pay only a fee ranging from $12 to $150.45
In 1948, the court in Toomer v. Witsell invalidated a law requiring nonresi-
dent fishermen to pay a license fee of $2,500 for each shrimp boat while res-
idents were required to pay only a $25 fee.#6 The court in Austin v. New
Hampshire in 1975 invalidated a New Hampshire commuter income tax
because state residents were not taxed on their domestic or foreign income.47

EXCLUSION FROM BENEFICIAL SERVICES
There are, however, exceptions to the privileges and immunities clause.
The U.S. Supreme Court has held that this clause does not apply to bene-
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ficial services—those resources and institutions in which the state has prop-
erty rights.

Thus, a state may require out-of-state students to pay a higher tuition
rate at state-operated colleges and universities.*® Similarly, a state in its
parens patriae (father of its people) capacity also may limit the use of state
property by nonresidents or exclude them entirely.4” Nonresident hunting
and fishing license fees typically are substantially higher than fees for resi-
dents. The nonresident fees, however, must be uniform for residents of all
of the other states. Similarly, a state may not exclude residents of one state
from hunting big game unless the state excludes residents of all states.

EXCLUSION FROM POLITICAL AND OTHER PRIVILEGES

Political privileges are also an exception to the privileges and immunities
guarantee. A state may require a new resident to dwell in the state for a spec-
ified period of time before he or she will be allowed to vote or to hold public
office. Prior to universal women suffrage guaranteed by the Nineteenth
Amendment to the U.S. Constitution, women allowed to vote in one state
could not vote automatically in another state on establishment of residence
if the state did not grant the suffrage to women.

An individual may not compel a state to recognize special privileges
granted to him or her by his or her home state, such as the right to practice
law. Through comity, however, privileges (e.g., recognition of expert wit-
nesses from other states in court) may be granted.

States utilized the police power to regulate various professions and set
standards that practitioners must meet, including passing a written exami-
nation. Regulation of the law profession had been left to the states until
1985. A Vermont lawyer, who passed the required bar examination and was
admitted to the New Hampshire bar in 1980, was prevented from practic-
ing law in the state because a rule of the New Hampshire Supreme Court
restricted the practice of law to residents. In 1985, the U.S. Supreme Court
invalidated the residence requirement as violative of the privileges and
immunities clause.’® The court noted that a state may discriminate against
nonresidents only where there are substantial reasons and the difference in
treatment is related closely to the state’s objective. Insulating resident prac-
titioners against out-of-state competition was not a substantial reason in the
court’s opinion.

SPECIAL POSITION OF CORPORATIONS
The U.S. Supreme Court in Bank of Augusta v. Earle in 1839 opined that a
corporation “must dwell in the place of its creation, and can not migrate to
another sovereignty.”!

Although corporations are legal entities possessing many characteris-
tics of natural persons, they are not considered citizens. Consequently, a state
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generally may discriminate against foreign corporations (chartered in other
states) or alien corporations (chartered in foreign nations) by imposing
higher license fees and by levying heavier taxes on them than on domestic
corporations, or by prohibiting alien and foreign corporations from con-
ducting business in the state. Hence, many foreign and alien corporations
establish domestic subsidiary corporations in the larger states.

The U.S. Supreme Court in Metropolitan Life Insurance Company .
Ward in 1985, however, struck down as violative of the equal protection of
the law clause an Alabama statute imposing a substantially lower gross pre-
mium tax on domestic insurance companies compared to foreign insurance
companies even though the McCarran-Ferguson Act of 1945 devolved to
states the power to regulate the business of insurance.>?

INTERSTATE RENDITION

Nation states govern the process of extraditing fugitives from justice from
one nation to another nation by means of international treaties. A need
exists for a similar mechanism in a confederation or a federation.

In the United States, a person accused of a state crime can be tried and,
if found guilty, punished by the state in which the crime was committed.
With the invention of modern modes of transportation, it has become very
easy for a fugitive from justice to flee to another state.

To address this problem, Section 2 of Article IV of the U.S. Constitu-
tion provides for interstate rendition: “A person charged in any State with
treason, felony, or other crime found in another State shall on the demand
of the executive authority of the State from which he fled, be delivered up
to the State having jurisdiction of the crime.” The term “executive author-
ity” was employed because New Hampshire had a president, rather than a
governor, as chief executive until 1964.

A nearly identical provision was included in the Articles of Confeder-
ation and Perpetual Union.

Procedure in Rendition

A 1793 act of Congress regulates the manner of interstate rendition. The
first step in the procedure is the indictment—a formal written accusation
charging an individual with having committed a crime—and/or an official
record indicating the person was found guilty of a crime.>3 Police officers in
the state from which a fugitive has fled often make an informal request that
the police in the asylum state hold the fugitive until the necessary formal-
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ities for rendition have been completed. The governor of the requesting
state submits to the governor of the asylum state a formal request for rendi-
tion together with a certified copy of the indictment against the fugitive or
a copy of the record of the trial if the fugitive has been convicted of a crime.
The governor of the requesting state is required by the congressional statute
to send an officer to the asylum state to bring back the fugitive.

The asylum state governor examines all documents concerning the
accused and may call on the attorney general of the state for advice. The
governor frequently holds a hearing before making a decision on the rendi-
tion request.

A fugitive can appeal to the state’s courts against the governor’s order
for his or her return. In 1980, the U.S. Supreme Court ruled invalid a writ
of habeas corpus, issued by the California Supreme Court, directing the
superior court to conduct hearings to determine if the penitentiary in which
Arkansas planned to confine the fugitive was operated in conformance with
the Eighth Amendment to the U.S. Constitution.>*

One of the most interesting rendition cases dates to the 1890s. William
Hall, standing in North Carolina, shot dead a Mr. Bryson who was stand-
ing in Tennessee. All parties agreed a murder had been committee, but there
was disagreement relative to which state had jurisdiction; that is, the state
where the trigger was pulled or the state where the bullet entered Bryson’s
body. Although Hall was convicted in a North Carolina trial, the state
supreme court reversed the conviction on the ground the crime occurred
where the bullet entered the body. The Tennessee governor requested the
North Carolina governor to render Hall to Tennessee to stand trial for
murder. The North Carolina governor ordered Hall to be transported to
Tennessee and Hall appealed to the judiciary. In 1894, the North Carolina
Supreme Court in State v. Hall ruled Hall was not a fugitive from justice as
he never had been in Tennessee. As a result, Hall escaped punishment for
a murder.>®

By act of Congress, all expenses incurred in the arrest, including trans-
portation of the fugitive, must be paid by the requesting state. Once the fugi-
tive is returned to the requesting state, he or she is subject to the normal
legal procedures in criminal cases and may be tried for any offenses that he
or she committed.

Role of the Asylum State Governor
The congressional statute regulating interstate rendition, by declaring “it

shall be the duty” of the governor of the asylum state, appears to make it
mandatory that the governor must return the fugitive to the requesting
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state. However, Chief Justice Roger B. Taney, writing for the U.S. Supreme
Court in 1861 in Kentucky v. Dennison opined that the court “is of the opin-
ion, the words—‘it shall be the duty’—were not used as mandatory and
compulsory, but as declaratory of the moral duty which this compact created,
when Congress provided the mode of carrying it into execution.”® The
court specifically ruled it has no power under the congressional statute to
force the governor of the asylum state to return a fugitive from justice since
no penalty is imposed for his failure to act.

Governors refused rendition requests when they believed fugitives to be
innocent or would not be given fair trials in the state from which they fled.
A governor occasionally refused to return a fugitive from justice because the
requesting state in the past failed to honor a rendition request from his
state. In 1977, Governor Edmund S. Brown Jr. of California refused to return
American Indian activist Dennis Banks to South Dakota because the gov-
ernor feared for the safety of Banks in South Dakota. Governor William
Clinton of Arkansas in 1985 rejected a New York rendition request on the
ground the the nineteen-year-old woman would be subject to a severe
penalty—a minimum of fifteen years to life sentence—under a law designed
to punish career drug dealers.

The Kentucky v. Dennison decision was not challenged in the U.S.
Supreme Court for more than 120 years. In 1987, the court in Puerto Rico
v. Branstad reversed its earlier ruling by explaining it was issued after the
southern states had seceded from the Union and a civil war was threatened,
and adding that there was no justification for treating the governor’s duty
to return a fugitive differently than any other constitutional duty enforce-
able in federal courts.>?

In 1990, Governor Mario M. Cuomo of New York denied a rendition
request from Governor Guy Hunt of Alabama that four executives of a New
York company be rendered to Alabama to be tried on charges of transmit-
ting pornographic films by satellite on the ground that they never had been
in Alabama. The constitutional provision clearly refers to a person fleeing
from a state in which he had been charged. Governor Cuomo, however,
signed approximately 400 rendition warrants annually for the return of fugi-
tives to other states.

Other Considerations in Rendition
If a fugitive commits a crime in the asylum state, he or she will be tried and,

if convicted, must serve the sentence before being surrendered to the
requesting state. Certain states allow police officers from adjoining states in
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hot pursuit of fugitives to pursue them across their borders, thus obviating
the necessity for a rendition hearing.

Congress enacted a statute making it a national criminal offense for an
individual to travel to another state or to a foreign nation in order to avoid
prosecution or imprisonment by a state for specified felonies. Violators of
this statute are returned to the United States judicial district where the
felony was alleged to have been committed and may be turned over to state
officers.

INTERSTATE TRADE BARRIERS

Many states utilize their police power to discriminate against persons and
goods from sister states. At one time, several dairy states had statutes pro-
hibiting the sale of yellow oleomargarine in order to protect butter makers
and dairy farmers. In some states, the sale of milk produced in other states
was prohibited for the ostensible purpose of protecting the health of con-
sumers by ensuring the milk is fresh. Similarly, the state legislature in Ari-
zona, Florida, and Georgia at one time enacted statutes allowing only eggs
produced within their respective state to be labeled “fresh” eggs. In 1973,
the Kansas governor vetoed a bill requiring all out-of-state beef and other
red meat sold in the state to be labeled as imported.

Numerous state inspection laws have been concerned legitimately with
protection of public health, safety, and morals, but other laws have not
been. For example, California’s quarantine and motor vehicles laws in the
Depression of the 1930s were simply subterfuges to prevent the immigration
of impoverished persons from other states, particularly ones in the Midwest.

The New York State Legislature in 1984, citing its authority under the
Twenty-first Amendment to the U.S. Constitution, enacted a statute allow-
ing grocery stores to offer for sale a diluted wine provided it is made in part
from grapes grown in the states. The U.S. District Court invalidated the law
because it “is plain and simple economic protectionism of the New
York—grown grapes, at the expense of out-of-state grapes, and a violation of
the interstate commerce clause of the most simple kind.”>8

License, Tax, and Proprietary Powers Barriers
Licensing and taxing powers are used extensively by states to erected inter-

state trade barriers. Many state legislatures enacted laws requiring itinerant
vendors to obtain licenses, imposing discriminatory license fees and taxes on
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foreign corporations, and subjecting chain stores to special taxes, frequently
based on the total number of stores in the national or regional chain.

States purchase huge quantifies of materials and hire millions of
employees. A state in its proprietary capacity often discriminates against
other states by purchasing only supplies produced or sold within its own bor-
ders and by limiting public employment to its own citizens. Adjacent states
may retaliate with similar measures against the selfish state. Preference is
given in some states in purchasing to in-state bidders, products, and print-
ing firms. Many states have reciprocal preference laws waiving the restric-
tions for firms in states waiving restrictions.

A Wyoming ready-mix concrete distributor sued the South Dakota
Cement Commission because it restricted sale of cement produced at a state-
owned plant to state residents during a period of cement shortage. The U.S.
Supreme Court in 1980 upheld the power of the commission and noted a
distinction must be made between a state as a market regulator and a state
as a market participant.>?

In 1990, the Florida State Legislature imposed a $295 “impact fee” on
each motor vehicle purchased or titled in another state and subsequently
registered in Florida allegedly to recover part of the cost of highway con-
struction and maintenance. The Florida Supreme Court struck down the
fee by opining that it violated the interstate commerce clause of the U.S.
Constitution.0

Employing ingenuity, the City of Virginia Beach, Virginia, imposed a
personal property tax on satellite transponders located on communications
satellites circling the Earth. Judge Thomas S. Shadrick of the Virginia
Beach Circuit Court invalidated the tax on the ground that the city lacked
authority to levy the tax and the Virginia Supreme Court upheld his deci-
sion in 2002.61

In theory, Congress’s regulatory jurisdiction is limited to interstate com-
merce and states may regulate intrastate commerce. It is apparent state reg-
ulation of intrastate commerce may affect interstate commerce as the U.S.
Supreme Court determined in the famous case Gibbons v. Ogden in 1824.62

Remowal of Barriers

Congressional statutes, judicial decisions, and reciprocal state legislation
may remove interstate trade barriers. Congress has the authority to enact a
national law uniform throughout the United States to replace nonharmo-
nious state regulation of matters, such as interstate commercial vehicles. For
example, Congress enacted the Surface Transportation Assistance Act of 1982



Interstate Relations 157

preempting completely state size and weight limits on commercial vehicles
operating on interstate highways and on portions of the national-aid high-
way system as determined by the secretary of transportation. State size and
weight limits remain in effect on other highways.®3

The U.S. Supreme Court in 1984 struck down as violative of the inter-
state commerce clause a 20 percent excise tax imposed by Hawaii on the sale
of liquor at wholesale with the exceptions of locally produced alcoholic
beverages.6* In 1987, the U.S. District Court for the Eastern District of
New York overturned the decision of the New York State commissioner of
agriculture not to allow a New Jersey dairy to sell milk in New York City.6

The U.S. Supreme Court in 1994 examined a challenged pricing order
issued by the Massachusetts commissioner of food and agriculture imposing
an assessment on all fluid milk sold by dealers to Massachusetts retailers with
the funds collected distributed only to dairy farmers in the commonwealth
in spite of the fact approximately two-thirds of the milk is imported from
other states. The court opined that the order discriminates against interstate
commerce and therefore was unconstitutional.66

Cases alleging a tax levied by a state violates the interstate commerce
clause of the U.S. Constitution typically are brought in the U.S. District
Court, but can be brought in the courts of a state levying the tax. In 1986,
for example, the Maine Supreme Court declared unconstitutional as viola-
tive of the interstate commerce clause a state highway use tax on out-of-state
truckers.67

Through reciprocal arrangements, states have extended privileges and
relaxed restraints to citizens and business firms in other states in return for
the same treatment by other states. For instance, a number of states incor-
porated reciprocal provisions in their tax laws in order to protect citizens
against double income taxation by other states. A familiar result of inter-
state comity is the general recognition of state motor vehicle registrations
and drivers’ licenses throughout the United States. The ten Canadian
provinces also recognize state registrations and operators’ licenses. States,
except New York, similarly recognize a professional license issued by another
state provided it recognizes a similar license issued by the other states

The Differential Tax Rate Problem

With each state free to determine the amount of a general sales tax and
excise taxes on alcohol, motor fuel, tobacco products, and other items, the
differential in tax rates deprives some states of tax revenue and creates spe-
cial problems for merchants located near state boundary lines in a state with
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the higher tax rates as citizens often make purchases in states where the tax
rates are lower.

To combat this problem, states enacted use taxes at the same rate as the
excise taxes or sales tax on items purchased in other states and used in the
use tax state. This tax is effective relative to the purchase of motor vehicles
because the state motor vehicle department in a state with a sales tax will
register a motor vehicle only if a sales or use tax receipt is provided. Col-
lecting the use tax on other items is difficult.

Tax evasion may be the result of casual smuggling, organized smug-
gling, or purchase through tax-free outlets. Relative to the latter, many
national government treaties with Indian tribes preclude state taxation of
sales on Indian reservations. In addition, state taxes are not collected on
sales on military bases.

Congress sought to assist states in curtailing cigarette smuggling or but-
tlegging by enacting the Jenkins Act of 1940 stipulating it is a federal crime
for a person or firm to utilize the postal service to evade payment of state
and local government excise taxes.%® This act is avoided by a persons or firm
simply utilizing another mode of transportation. Congress also enacted the
Contraband Cigarette Act of 1978 making it a federal crime to distribute,
possess, purchase, receive, ship, or transport more than 60,000 cigarettes
lacking the tax indicia of the state where they were found.®® The act also
encouraged states to enter into interstate compacts to combat cigarette
smuggling, but no such compact has been entered into. The USA Patriot
Improvement and Reauthorization Act of 2005 reduced the number of ciga-
rettes to 10,000.70

State excise taxes on cigarettes varied widely in 2007 with the lowest
tax rate, 7 cents per package in South Carolina, and the highest tax rate in
New York City where the combined state and city excise taxes totaled $7.00
a package.

A similar problem, bootlegging, is attributable to casual and organized
smuggling of alcoholic beverages to avoid high state excise taxes. Eighteen
states control directly the retail and wholesale sale of alcoholic beverages
and thirty-two states have licensing systems to control sales. New Hampshire
uses the former system and has located many of its state-operated liquor
stores near the boundaries of the neighboring states of Maine, Massachusetts,
and Vermont, and its state liquor commission spends approximately 80 per-
cent of its advertising appropriations in sister states. The state has no sales
tax and beverage bottle tax, and when Massachusetts imposed a bottle
deposit the price of a case of beer increased by nearly three dollars and
encouraged its residents to make their purchases in New Hampshire where
the lack of a sales tax encourages out-of-state visitors to purchase products
taxed in their respective home state.
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EXTRACONSTITUTIONAL RELATIONS

With the passage of time, states established a number of extraconstitutional
relationships, including development of common judicial decisions, enact-
ment of uniform state laws, and conferences of administrative officer and
legislators. These relationships have been promoted by the organization of
national and regional associations of state officers and have become partic-
ularly influencial since 1950.

Judicial Decisions

There has developed over the decades what has been labeled a “Common
Law” of the states. Although the consolidated statutes of each state fill
many volumes, statutory law does not always contain a specific section relat-
ing to a matter in controversy. A search of the decisions of the courts of the
fifty states typically will produce several cases where similar facts have been
presented to a court which made a determination. The courts in one state
often are guided by the rulings of sister state courts. While many courts
follow in general the rulings of courts in other states, there often are sig-
nificant differences in their decisions.

To facilitate the development of a common law of the states, the Amer-
ican Law Institute, established in 1923, prepared a volume—The Restatement
in the Courts—highlighting the major points of agreement in the decisions
of courts in various states on the same subject.’!

Uniform State Laws

Since each state may legislate for itself by employing its reserved or resid-
ual powers, diversity rather than uniformity has been characteristic of
statutes on the same subject in the different states.

In addition to borrowing sections from constitutions of other states,
state legislatures commonly borrow statutes from one another.”? Initially,
the borrowing was on an informal basis and a state legislature might not
borrow the exact wording or all provisions of a statute enacted by a sister
state legislature.

In an effort to eliminate, or at least reduce, conflict among laws of the
states, the national conference of commissioners on uniform laws was
founded in 1892. A conference, sponsored by the organization, is held
annually for approximately one week and is attended by three commis-
sioners, all attorneys, appointed by the governor of each state. Currently,
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commissioners represent all states, the District of Columbia, Puerto Rico,
and the U.S. Virgin Islands.

The conference drafted and recommended enactment of numerous
model acts. The first model act—negotiable instruments and warehouse
receipts act—has been enacted by all state legislatures as has the uniform
commercial code. Reflecting technological changes, the conference drafted
the uniform electronic transactions act in 1999 validating electronic
signatures.

Conferences of Administrative Officers

National and regional groups of administrative officers meet on a regular
basis in order to solve common problems. The national governors’ associa-
tion has held annual meetings since 1908 to promote closer relations
between states and its work is supplemented by regional governors’ associ-
ations. The association and the national conference of state legislators lobby
Congress and national administrative departments and agencies.

Another organization promoting interstate cooperation is the council
of state governments, organized in 1935, whose primary function is the
researching and dispensing of information on state, interstate, and national
problems. The council annually publishes The Book of the States, an author-
itative source of information on important state problems, facts and figures
on state finance, and changes in state constitutions and laws affecting state
politics and administration. In contrast to the other two major associations,
the council does not lobby.

Many groups of more specialized administrative officers—including
attorneys general, budget officers, purchasing agencies, secretaries of state—
organized national associations to promote interstate cooperation. The state
heads of departments and agencies have entered into numerous formal and
informal administrative agreements with their counterparts in sister states
as noted above.

SUMMARY

It is essential to include in a constitution establishing a federal system pro-
visions relating to interstate relations. Among other provisions, the U.S.
Constitution authorizes states to enter into interstate compacts with the
consent of Congress to solve common problems, construct interstate facil-
ities, provide mutual assistance in emergencies, regulate, and lower service
providing costs. Congressional consent was made a requirement for the
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effectuation of a compact because of fear compacts might produce alliances
directed against the Union. The U.S. Supreme Court, however, ruled the
requirement does not apply to nonpolitical compacts; that is, compacts that
do not encroach on the powers of Congress.

In practice, compacts have proven to be extremely flexible mechanisms
for addressing a variety of interstate and national problems. Not all compacts
have been successful in achieving their respective goals and critics maintain
agencies established by compacts are responsible to no one. Compacts may
centralize certain political powers on the regional level, but this type of
power centralization differs significantly from the power centralization pro-
duced by congressional preemption since the compacts are entered into vol-
untarily by the party states.

The process of establishing a compact is time-consuming and frequently
is nonproductive. Formation of regulatory compacts peaked in the 1950s and
early 1960s, and declined subsequently with the dramatic increase in the
number of congressional preemption statutes removing regulatory authority
from the states and the growing complexity of many interstate problems.

To prevent the serious legal problems that would result from a state
refusing to recognize the civil acts, records, and judicial proceedings of other
states, the drafters of the U.S. Constitution included a full faith and credit
provision. Congress and the U.S. Supreme Court have not clarified fully the
clause and suits often are filed in courts as a result.

The U.S. Constitution contains a privileges and immunities clause
designed to promote interstate citizenship. Interpreted literally, the clause
prevents a state from discriminating against visitors from sister states. In
practice, courts have allowed exceptions relative to state beneficial services
and political privileges such as voting and office holding.

To prevent criminals and individuals accused of crimes in a state from
escaping justice, the U.S. Constitution authorizes a system of interstate ren-
dition governed in part by a congressional statute. Although the statute
mandates that a governor return a fugitive at the request of the governor of
the demanding state, the U.S. Supreme Court in 1861 opined the duty of
the asylum state governor was discretionary. The court reversed this deci-
sion in 1987 when the duty was made mandatory.

Trade barriers erected by individual states can be a serious problem in
a confederation or a federation. The U.S. Constitution seeks to prohibit the
erection of barriers by authorizing Congress to regulate commerce between
the states. Nevertheless, state legislatures have employed their reserved
powers—police, proprietary, tax—to create barriers that have been chal-
lenged in court on many occasions on the ground they violate the interstate
commerce clause. The barriers can be removed by congressional preemption,
judicial decisions, and reciprocity.
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A serious problem for many states is the differential in their general
sales and excise tax rates. The high tax rate states lose revenues and their
merchants lose sales to merchants in the low tax rate states. Disputes
between neighboring high and low tax rate states unfortunately reduce their
willingness to cooperate on certain other matters.

Establishment of national and regional associations of state officers has
facilitated cooperation among states and solution of many common prob-
lems. The increasing use of preemption powers by Congress since 1965
induced the national governors’ association and the national conference of
state legislatures to lobby Congress to prevent enactment of most preemp-
tion bills or to promote enactment of bills providing relief from earlier pre-
emption statutes and preemption decisions of courts reversible by Congress.
These associations also lobby Congress to reimburse states for costs incurred
in complying with national mandates described in chapter 4.

Whereas this chapter has focused on the complex horizontal relation-
ships between states, chapter 8 examines the vertical relationships between
a state government and its political subdivisions, and notes the increase in
the discretionary authority of certain types of local governments in many
states since 1900.



CHAPTER 8

State-Local Relations

Local governments, in terms of services provided, are the units that have
the most direct impact on the daily lives of citizens. There is no common
system of local governments in the United States since the powers and orga-
nizational structure of the 87,525 substate governments have been adapted
to the customs and peculiar needs of the people in each state.

Substate governments may be classified in two broad categories—
municipal corporations and quasi-municipal corporations. The former gen-
erally have individual charters establishing each municipality as an artificial
legal person and outlining its organizational structure and powers. Unless the
state constitution provides to the contrary, a municipal corporation is sub-
ject to the control of the state legislature through ordinary legislation or
charter amendment. Quasi-municipal corporations are nonchartered units—
chiefly many counties, Midwest townships, and all special districts—that
nevertheless are legal entities.

There are four major differences between the two types of units. First,
a municipality is formed by the state legislature at the request of a majority
of the voters who reside in the area whereas a quasi-municipal corporation
is created by the legislature usually without consent of the residents.

Second, a municipal corporation engages in a wide range of propri-
etary, or business, functions in addition to performing governmental func-
tions as an agent of the state. A quasi-municipal corporation exercises few
or no proprietary functions and is almost entirely an agent of the state.

Third, a municipal corporation historically was liable to suit when per-
forming proprietary functions, but was immune from suit without its con-
sent when performing governmental functions that are the older traditional
functions such as public health and public safety. A quasi-municipal corpo-
ration generally has the same immunity from suit as the state. Many states,
however, have waived state and municipality immunity from suit and as a
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result a municipality may be sued relative to a governmental or proprietary
function without its consent in these states. Similarly, quasi-municipal cor-
porations in these states may be sued without their consent.

Fourth, a municipal corporation possesses relatively broad sublegislative
powers to enact ordinances and local laws in contrast to a quasi-municipal
corporation that possesses little or no ordinance-making power.

Initially, only cities and villages (termed boroughs in a few states) were
municipal corporations. Counties, special districts, towns, and townships
were quasi-municipal corporations. Today, some or all counties in a state are
municipal corporations as are towns in the New England States and New
York, and townships in New Jersey and Pennsylvania. Midwest townships,
on the other hand, are quasi-municipal corporations with relatively few
functional responsibilities.

All local governments are subject to varying degrees of control by their
respective state governments. Originally, all local governments were con-
sidered in law to be “creatures” of their respective state government pos-
sessing no inherent powers of self-government. In the twenty-first century,
many municipalities possess relatively broad discretionary powers while
other units, as in Vermont, are subject to tight control by the state govern-
ment and may initiate no new action without state permission. The trend
has been toward granting additional discretionary powers to general-purpose
local governments, but state legislatures with a few exceptions continue to
possess authority to dominate local governments completely.

State-local relations bear several similarities with national-state rela-
tions depending on the system for distributing authority in a given state. A
federal system involves a constitutional division of powers between two
planes of government and constitutional provisions in several states estab-
lish a state-local governmental division of powers. Intergovernmental lob-
bying is common on both planes with states pressuring Congress to grant
additional funds to the states and to reject most preemption bills, and local
government officers lobbying the state legislature to increase local govern-
ment financial assistance and to defeat bills mandating actions by political
subdivisions. In contrast to the national plane where states generally do not
seek authorization of Congress to exercise a power, local government offi-
cers often request their state legislature to enact laws authorizing all general-
purpose local governments or a particular unit to exercise a specific power.

The complexity of state-local relations varies considerably among the
states, depending in part upon the numbers and types of local governments
and the systems employed to distribute powers between a state and its politi-
cal subdivisions. To understand the local government systems in the various
states, the reader must become familiar with the constitutional and statutory
provisions granting discretionary authority to the different types of local gov-
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ernments, and the revenues of these units. Without adequate revenues, local
governments are unable to exercise fully their discretionary powers.

As the superior government, the state possesses the legal authority
and financial resources enabling it to play a key role in solving local gov-
ernment problems. In general, the state initiates three types of actions to
assist local governments—grants in-aid and revenue sharing, authorization
of actions facilitating local solutions of problems, and direct state action to
solve local problems.

LOCAL DISCRETIONARY AUTHORITY

The U.S. Constitution contains no provisions relative to local governments,
but the U.S. Supreme Court has interpreted the constitutional prohibitions
of specified types of state actions, described in chapter 3, to include similar
actions initiated by local governments.

The original state constitutions delegated no powers to local govern-
ments and placed few restrictions, other than protection of civil liberties,
upon the powers of the state legislatures. Hence, the legislature was omnipo-
tent relative to determining the powers exercisable by substate govern-
mental units. With the passage of time, constitutions initially were amended
in many states to restrict the powers of the legislature relative to local gov-
ernments and subsequently to grant powers to certain types of local gov-
ernments in several states.! Three systems distributing political power
between a state and its local government are employed.

The Ultra Vires Rule

This rule limits the powers of local governments to those conferred expressly
by a charter or law and any action exceeding these powers is ultra vires; that
is, invalid. This English common law rule commonly is referred to as Dillon’s
rule in the United States because Judge John E Dillon authored a com-
mentary on the powers of municipalities.? In 1868, Judge Dillon of the lowa
Supreme Court issued two decisions based on the ultra vires rule providing
for a strict construction of municipal powers. In City of Clinton v. Cedar
Rapids and Missouri Railroad Company he wrote: “Municipal corporations
owe their origin to, and derive their powers and rights wholly from the Leg-
islature. . . . As it creates, so may it destroy.” In Merriam v. Moody’s Execu-
tors, he opined a municipality could exercise only the following powers:
“First, those granted in express words; second, those necessarily implied or
necessarily incident to the powers expressly granted; third, those absolutely
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essential to the declared objects and purposes of the corporation—not simply
convenient, but indispensable; fourth, any fair doubt as to the existence of
a power is resolved by the courts against the corporation.”

In 1903, the U.S. Supreme Court in Atkins v. Kansas held the rule did
not violate the U.S. Constitution because “what they lawfully do of a public
character is done under the sanction of the state . . .” and “their powers may
be restricted or enlarged, or altogether withdrawn at the will of the Legis-
lature.”> Twenty years later, the court issued a similar decision in Trenton v.
New Jersey opining a municipality possesses no inherent right of local self-
government.b

Dillon’s Rule in the nineteenth century enabled the state legislature, if
it so desires, to control all aspects of municipal governance. Employing its
powers on a partisan basis, a legislature frequently would authorize one city
to exercise a specific power and deny the request of a second city for per-
mission to exercise the same power. Furthermore, the legislature often inter-
fered arbitrarily with the internal operations of a municipality by enacting
what were labeled “ripper laws.”

Abuses associated with special laws applying to individual municipali-
ties in the nineteenth century triggered a public reaction in several states
in the form of constitutional amendments prohibiting enactment of such
laws. Initially, these prohibitions, dating to an 1850 Michigan constitu-
tional amendment, related to specific topics such as laying out or discon-
tinuing roads, changing county seats, and incorporating villages.” Today,
the constitutions of forty-one states forbid enactment of a special law with-
out a request from the concerned local government. The Massachusetts
constitution allows enactment of a special law on the receipt of a recom-
mendation from the governor for approval of the law and a two-thirds affir-
mative vote of each house of the General Court (state legislature).8

The prohibition of special legislation, however, has been evaded in a
number of states by enactment of classified laws ostensibly recognizing dif-
ferent conditions in the various local governments. Courts have upheld
most classified laws based upon population, but struck down classified laws
employing geographical criteria. The New York Court of Appeals in Far-
rington v. Pinckney in 1956 validated as a general law a statute applying to
cities with a population exceeding one million; only New York City had a
population meeting the criterion.® To prevent abuse of classified legislation,
the constitution in several states established a maximum number of classes
and/or a minimum number of local governments in a class such as two.

Constitutions and constitutional amendments ratified in the second
half of the nineteenth century often contain procedural requirements for
enactment of special laws. Section 2 of Article XII of the New York con-
stitution of 1894 stipulated all special city acts were subject to a suspensive
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veto by the concerned cities. On approval by the state legislature, the spe-
cial act was transmitted to the mayor and/or city council of the concerned
city for review. If the city disapproved of the act, it was returned to the state
legislature, which could override the suspensive veto and send the act to the
governor for his or her approval or veto.

Recognizing the fact the special law process was time-consuming and
cumbersome when subject to procedural requirements, state legislatures in
the latter part of the nineteenth century commenced to enact acceptance
statutes; that is, the statutes become effective within a municipality only if
accepted by the governing body or by the voters in a referendum. There are
two types of acceptance statutes. The first type is a general law containing
several municipal charters and a municipality’s voters may adopt any one of
the charters or substitute one charter for another. The second type empow-
ers a municipality accepting the statute to exercise the powers authorized
by it.

An Imperium in Imperio

Constitutional restrictions placed on the powers of the state legislature to
control local governments prevented legislative interference in local affairs
with the exception of abusive classified laws, but were inadequate in an age
of rapid economic and social changes necessitating prompt local government
reactions. Political subdivisions governed by the ultra vires rule were delayed
in initiating a new regulatory action or service delivery program by the
necessity of obtaining permission from the state legislature, a body meeting
biennially for a short session in the nineteenth century. Acceptance statutes,
while helpful, were not tailored to meet specific local problems and often
were not accepted by municipalities because of the difficulty under state law
of amending or repealing the acceptance.

Critics of the governance system maintained citizens of local govern-
ments possessing knowledge of their municipality’s problems were prevented
from making important decisions. Proponents of a constitutional grant of
powers directly to municipal corporations also argued such a grant will result
in more economical and efficient administration as municipalities engage in
experimentation to solve problems and provide services. In addition, pro-
ponents maintained such a grant would free the state legislature of the need
to consider special bills, thereby allowing more time to be devoted to bills
addressing the solution of statewide problems.

The national municipal league (now national civic league) in 1921
developed a model constitutional provision establishing within a state what
may be labeled a type of dual federalism or an Imperium in Imperio under
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which municipal corporations would be granted certain autonomous powers
protected against interference by the state legislature. In 1923, New York
voters ratified a constitutional amendment (now Article IX) establishing
an Imperium in Imperio for cities and New York’s lead was followed soon
thereafter by several other states including Illinois. By subsequent consti-
tutional amendments, New York extended the system to counties, towns,
and villages.

This separate entity approach to distributing political power between
the state and its general-purpose local governments failed to achieve most
of its goals because state courts interpreted narrowly the scope of powers
granted to the local units. The New York constitutional amendment, for
example, forbids the state legislature to enact a law relating to the “prop-
erty, affairs, or government” of a municipality if the law is “special or local
in terms of its effect.” The 1929 New York State Legislature enacted a mul-
tiple-dwelling law applicable to cities with a population exceeding 800,000,
which applied only to New York City in spite of the constitutional prohi-
bition of special laws to control local affairs. The New York Court of
Appeals, the highest state court, in 1929 upheld the constitutionality of the
law by developing in Adler v. Deegan a “state concern” doctrine holding the
state legislature has authority to enact a law involving the concerns of a
municipality if there is a substantial “state concern” with the problem
addressed by the law.19 Courts in other Imperium in Imperio states adopted
the “state concern” doctrine in their decisions. It must be pointed out the
courts do not always rule against municipalities in cases involving a dispute
between the state and one of its municipal corporations.

Courts generally interpreted narrowly the constitutional provisions
designed to create an Imperium in Imperio. Terrance P. Hass in 2006 reviewed
Rhode Island’s experience under its 1952 home rule constitutional amend-
ment, concluded the state supreme court initially tended to give a narrow
reading to the amendment but more recently included a broader interpre-
tation in its opinions, and added “this slow progression of home rule is prob-
ably just a reluctant recognition of a persistent fact of Rhode Island’s history,
that towns came first.”1!

Devolution of Powers

Somewhat surprisingly, the development and spread of the “state concern”
doctrine did not lead immediately to major efforts by local government asso-
ciations to change the system of power distribution. It was not until 1952
that the American municipal association (now national league of cities)
engaged Dean Jefferson B. Fordham of the University of Pennsylvania law
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school to study the distribution of powers and to develop recommendations
for a new system.

Fordham in 1953 prepared a report containing model constitutional
provisions for a new system of granting authority to general-purpose local
governments avoiding the problem of narrow judicial interpretation of
municipal powers.!2 Under the proposal, the state constitution would
devolve to each municipal corporation adopting a charter all powers capa-
ble of devolution subject to preemption by general law with two exceptions.
Such a municipality would not be empowered to enact “civil law governing
civil relations” or “define and provide for the punishment of a felony.” This
devolution of powers approach is designed to exclude the judiciary from
determining the dividing line between state powers and municipal powers.
General-purpose local governments would derive their powers directly from
the state constitution in common with the derivation of the powers of the
state legislature. Recognizing it might be undesirable to allow municipali-
ties to exercise all delegated powers with two exceptions, Fordham proposed
the state legislature should be granted authority to remove a power(s) from
all municipalities or all municipalities of a given class by means of a pre-
emption statute. The legislature, however, would be forbidden to remove a
power from a single municipality. No constitutional devolution of powers
provision, with the exceptions of the ones in Alaska and Pennsylvania,
grant broad financial powers to local governments.

There is in most states a dual or tripartite system of distributing powers
between the state and its general-purpose local governments because not all
states adopted the devolution of powers approach and where it has been
adopted the approach applies typically only to certain types of general-pur-
pose local governments and not all Fordham recommended powers have
been devolved. New York is unique in that it employs the Ultra Vires rule,
Imperium in Imperio, and devolution of powers systems to allocate powers.
The result is considerable confusion as to the powers of local governments
and their attorneys requesting advisory opinions from the attorney general,
commissioner of education, and/or state comptroller.

TYPES OF MUNICIPAL CHARTERS

Counties, towns, townships, and other rural units of government usually
were created by special acts of colonial or state legislatures. As a town
became urbanized, it petitioned the state legislature for issuance of a char-
ter conferring municipal status on the town, there by allowing it to exercise
a wider array of powers. Today, five types of municipal charters are in use in
the various states.
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Special Charters

The oldest type is a charter granted to a city by a special act of the state leg-
islature. In theory, a special charter is custom-tailored to the needs of the
city, granting it exactly the organizational structure and the powers the city
needs. In practice, the special charter system suffers from two major disad-
vantages. First, the legislature often acts capriciously, forcing on cities
unwieldy or burdensome governmental structures and imposing limitations
on city action. Second, the excessive time expended by state legislatures on
local problems leads to the neglect of state problems. For these reasons,
many state constitutions have been amended to prohibit the granting of spe-
cial charters.

General Charters

Under the general charter system, each city—large or small—is granted
exactly the same charter by the state legislature. In theory, the system pro-
vides for equal corporate privileges for all cities. In practice, the system is
grossly unequal for it burdens small cities with administrative parapherna-
lia they do not want and deprives large cities or urgently needed powers and
facilities. The system also fails to take into account local political conditions,
geographical considerations, and economic differences. Although the system
is useful in facilitating incorporation of smaller cities, it is impractical in gen-
eral use and is not used exclusively in any state.

Classified Charters

In order to avoid the defects of both special and general charters, the clas-
sified charter system has been adopted by several state legislatures for some
or all types of general-purpose local governments. Cities, for example, are
classified according to population and a uniform charter is provided for all
cities within the same population class.

Unfortunately, classification often has been employed by the state leg-
islature to evade constitutional prohibitions against issuance of special char-
ters. If the law stipulates “the following charter shall apply to all cities with
populations between 70,001 and 75,000,” it is reasonable to assume that the
charter will apply to only one city. In several states, each large city is in a
different population class and has a different charter.

Even with reasonable classification, the system has the following
defects: (1) It fails to take account of different environmental characteris-
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tics of cities with approximately the same populations, and (2) it requires a
change of charter—no matter how satisfactory the existing one is—if a city’s
population increases or declines beyond the limits of the city’s class.

Optional Charters

In 1913, the Ohio State Legislature enacted an optional charter plan that
has been copied by fourteen other states. Under this plan, the legislature
drafts a number of charters and the voters of a city, by means of a referen-
dum, are authorized to adopt the particular charter best fitted for the city’s
needs. For example, all cities except Boston in Massachusetts may choose
between six different charters—three mayor-council charters, two council-
manager charters, and one commission charter. A few states have adopted
the optional charter plan for counties.

This system has the advantages of securing a degree of uniformity and
at the same time permitting some local self-determination. Nevertheless, the
system is objected to by critics who argue each city should possess the
authority to draft and adopt a charter containing provisions city voters
believe are most desirable to meet their needs.

Home Rule Charters

Home rule in the United States refers loosely to general-purpose local gov-
ernments being authorized to conduct their affairs without interference by
the state government. More specifically, home rule is the privilege granted
by the state constitution or state legislature to municipal corporations to
draft, adopt, and amend their charters. Constitutional home rule grants
local governments greater protection than legislative home rule since the
state constitution is more difficult to amend than a statute. The Illinois
constitutional home rule provision is unique in containing an opt-out pro-
vision stipulating that a home rule government by referendum may elect not
to be a home rule unit.13

The Missouri Constitution of 1875 was the first one to contain a munic-
ipal home rule provision, but home rule was limited to cities with a popu-
lation in excess of 100,000 and only St. Louis met this criterion.l*
Constitutions commonly specify the matters subject to local control, but a
major problem in these states involves distinguishing between local and
state or general affairs. It must be pointed out the interests of the state are
paramount and are not subordinated in most instances to those of the city
or county under home rule. As noted, Fordham proposed the devolution of
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powers approach granting all governmental powers with two exceptions to
general-purpose local governments, but reserving the power of preemption
to the state legislature.

Home rule proponents cite four main advantages: (1) It eliminates or
greatly reduces legislative interference in city affairs. (2) It permits citizens
to determine the form and administrative organization of their local gov-
ernment. (3) The state legislature is relieved of the time-consuming burden
of special legislation and can devote its exclusive attention to state and
interstate problems. (4) Home rule permits citizens to have a greater voice
in the determination of local governmental policies and thus encourages
more citizens to become interested in and involved in local affairs.

Opponents cite four major disadvantages. (1) Frequent changes in the
charter may cause instability in a local government. (2) Owing to propos-
als to amend the charter, the ballot may become excessive in length at each
election and discourage citizens from casting a vote on each referred issue.
(3) Home rule allows local political machines increased freedom from state
supervision and interference. (4) The system makes more difficult the solu-
tion of areawide problems since solutions to these problems may be blocked
if a strategically located municipality refuses to cooperate with its neighbors.
In practice, these concerns have proven to be minor because charters are not
amended often, local political machines have become extinct or weak, and
the state legislature possesses plenary authority to solve areawide problems.

The amount of discretionary authority possessed by general-purpose
local governments varies by type of local government, function, and state.
In general, states tend to grant cities more authority to change the structure
of their governments than authority relative to finance, functional areas, and
personnel.l> At one extreme, Arkansas, Georgia, Indiana, and Vermont
grant no authority to cities relative to their structure. At the other extreme,
nineteen states grant blanket governmental structure powers to their cities.

LOCAL GOVERNMENT FINANCE

The importance of local governments in the United States is indicated by
their expenditures—$1,257,580,779,000 in 2004. These governments his-
torically relied upon the property tax for the bulk of their revenues, but it
has declined in importance in recent decades as the amount of intergov-
ernmental financial assistance has increased sharply, and certain cities and
counties levy a sales tax and a use tax. It is important to note local govern-
ment finance is subject to prohibitions, restrictions, and procedural require-
ments contained in the state constitution, statutes, or both.
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Constitutional and Statutory Provisions

The state legislature historically possessed unlimited power to regulate the
system of local government finance. Abuses in the early decades of the nine-
teenth century led to amendment of state constitutions to incorporate
restrictions upon the powers of local governments to incur debt and to tax.
In particular, debt and tax levy limits were established based on the assessed
value of real property. These limits often vary by type of local government
and exceptions are made for certain cities. In several states, including Mas-
sachusetts, the constitutional debt limit may be exceeded by a specified per-
centage with the approval of a state board.

In addition to these restrictions, the constitution or statutes of twenty-
seven states require real property to be assessed at full value for purposes of
property taxation. In general, this requirement has been ignored and under-
assessment has been common.

The constitution and/or statutes of states require all property or all
property of a given class be taxed at a uniform rate. This requirement is con-
tained in the constitution and statutes of West Virginia.l® Nevertheless, the
West Virginia Supreme Court in 1987 allowed a nonuniform tax rate.!” On
appeal, the U.S. Supreme court opined in 1989 the West Virginia State
Legislature possesses the power to classify property and to establish a differ-
ent tax rate for each class provided the “divisions and burdens are reason-
able.”18 The court added that in the absence of reasonable divisions and
burdens, taxing properties at different tax rates violates the equal protection
of the laws clause of the Fourteenth Amendment to the U.S. Constitution.

Constitutions and statutes also exclude from taxation real property
owned by eleemosynary, religious, and private educational organizations
along with property owned by the national and state governments. Consti-
tutional provisions in several states provide for a homestead exemption
under which a homeowner does not have to pay a tax unless the property is
assessed at more than a stated value.

Currently, Article VIII of the New York Constitution forbids local gov-
ernments to “give or loan money or property to or in aid of any individual,
or private corporation or association, or private undertaking . . .” In New
Jersey, New Mexico, and North Carolina, local governments are required to
submit their budgets for approval to a state division or commission for
approval. And many state constitutions and statutes require all local gov-
ernments to operate with balanced budgets.

Escalating property taxes and financial stress in recent years resulted in
local governments placing more reliance on user charges to finance specific
services, such as solid waste removal. A major development is the levying
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of impact fees on real estate developments to pay for road improvements,
sewer lines, and schools. Several state legislatures granted authority to some
or all general-purpose local governments to levy the fees.

The Town of Guilderland, New York, in 1987, enacted a local law
requiring applicants for a building permit that will generate additional high-
way traffic to pay an impact fee with the proceeds dedicated to a fund for
improving and expanding the town’s road system. The town board enacted
the law on the basis of the constitutional grant of power to towns to con-
trol their own property, structure of government, and local affairs. In 1988,
the Appellate Division of the State Supreme Court invalidated the local law
because it will inhibit new construction in the town and shift new devel-
opment to neighboring municipalities.!® The court specifically noted devel-
opment is a “state concern” and impact fees do not relate solely to the
constitutional grant of powers to municipalities to control their own “prop-
erty, affairs, or government.”20

State Financial Aid

State financial aid to local governments must be viewed in relation to the
proportion of public services delivered by state governments. States pro-
vide approximately one-half of the noneducation public services, but the
percentage ranges from 38.0 percent in Nevada to 78.6 percent in Ver-
mont.2! If the state provides the bulk of the services to citizens, there obvi-
ously is less need for state financial aid for local governments.

One advantage of the state providing a high proportion of the public
services is the reduction in the severity of fiscal disparities between local
governments since reliance on unevenly distributed local property tax bases
is reduced. Conditional grants-in-aid also help to establish more and better
quality local government services throughout the state. Furthermore, state aid
also is a more equitable method of financing services whose benefits overflow
local government boundary lines. A municipality’s highways, parks, and sev-
eral other facilities are utilized by citizens of neighboring municipalities who
cannot be taxed for the use of the facilities although municipality could levy
user charges. On the negative side, the centralized provision of services in a
state may result in higher costs and in services less responsive to the prefer-
ences of citizens within a local government. A study by the U.S. Advisory
Commission on Intergovernmental Relations concluded the size of a city in
the population range of 25,000 to 250,000 has no significant relationship to
economies of scale, but the law of diminishing returns applies as size exceeds
250,000, resulting in significant diseconomies of scale.2? Although this study
focused only on cities, its findings suggest state provision of traditional
municipal services suffers from diseconomies of scale.
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State financial assistance to local governments increased from
$5,679,000,000 in 1954 to $149,009,000,000 in 1988 to $379,125,561,000
in 2004. The largest amount of assistance is dedicated to public education
followed by public welfare, general support, and highways. The reader must
be aware that responsibility for a number of functions or functional com-
ponents has been transferred from local governments to the state govern-
ment in several states. In consequence, state financial assistance to local
governments for these functions was terminated upon the transfers. A
decrease in state aid, for example, occurred in Delaware, Massachusetts, and
Vermont as responsibility for local government expensive welfare programs
was shifted to the state government.

State financial assistance to local school districts is designed to produce
a greater equalization of educational opportunities throughout a state. A
complex formula is utilized to distribute the aid and representatives of dis-
tricts with wide differences in real property values supporting each student
seek to have the state legislature change the formula to benefit their inter-
est. The problem of distributing aid to school districts is avoided in Hawaii
where there is a single state-administered school district.

While the aid formulas appear to be scientifically based on factors, such
as the number of pupils in a school district and the taxable property in the
district, the formulas generally were designed by the state legislature with
political goals in mind to ensure the aid is distributed to favor specific geo-
graphical areas of the state. In 1988, the New York State Legislature made
one change in the school aid formula because New York City otherwise
would receive more of the proposed statewide increase in aid under the cur-
rent formula than the legislature desired to give to the city. Hence, the for-
mula was changed to provide each student in the city’s schools would count
as 94 percent of a student, thereby resulting in a reduction of $90 million
in aid the city otherwise would have received.?3

Courts in several states in the 1970s forced the state legislature to
change the system of financial aid to school districts. In 1971, the Califor-
nia Supreme Court in Serrano v. Priest ruled that the heavy reliance on the
general property tax to finance public schools resulted in major disparities
between school districts relative to revenue raised per student and thereby
violated the state constitution and the equal protection of the laws clause
of the Fourteenth Amendment to the U.S. Constitution.2* The Connecti-
cut Superior Court in 1974 rendered a similar decision.2’

Although the U.S. Supreme Court in San Antonio Independent School
District v. Rodriguez in 1973 rejected a challenge to the Texas system of
financing public schools, the Texas Supreme Court in Edgewood Independ-
ent School District v. Kirby in 1989 overruled the decision of the Texas Court
of Appeals and held the system of financing public schools violated the
state constitution.26 The Texas Supreme Court pointed out the wealthiest
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district had over $14 million of property wealth per student compared to the
poorest district with $20,000 per student, a ratio of 700 to 1.

As noted, state financial aid programs are justified in part on the ground
they help to eliminate fiscal disparities between local governments. The
1972 Minnesota State Legislature enacted an innovative law to reduce such
disparities within the seven-county Twin Cities metropolitan area of Min-
neapolis and St. Paul.2” The law provides for a partial sharing of the revenue
produced by the growth in the commercial-industrial property tax base in
the area. Revenue produced by 40 percent of the growth in this tax base is
deposited in the state treasury and distributed to municipalities in accor-
dance with a formula based on need and population. No other state legis-
lature has adopted this tax base sharing system.

In 2006, Minnetonka Beach had the highest property tax base per
capita ($3,990) and Landfall had the lowest base per capita ($152).28 The
disparity between these two governments decreased to 6 to 1 when the tax-
base sharing formula was applied.

A number of local governments are financially distressed because of loss
of tax base and employment associated with the closing of factories, exodus
of many middle-class citizens to suburban municipalities, an influx of low-
income persons heavily dependent on governmental services, an aging pop-
ulation with a high proportion of retired citizens, termination of the national
revenue sharing program, and reductions in several national grants-in-aid.
Several states in the 1980s launched special programs to assist these munic-
ipalities.

During the Great Depression of the 1930s, state governments were
forced to place a number of local governments in financial receivership. In
1975, New York City was facing bankruptcy and the state legislature enacted
laws to assist the city. Among other actions, the state-controlled emergency
financial control board and the municipal assistance corporation were cre-
ated to solve the city’s fiscal problems.2? The City of Yonkers, New York,
experienced exceptionally serious problems and the 1975 state legislature
created an emergency financial control board for the city.3 More recently,
the state legislature created a similar control board for the City of Troy in
1995, Nassau County in 2000, and Erie County in 2005.3! A control board
was established in 2006 for Springfield, Massachusetts.

THE STATE MANDATE PROBLEM

Local government officers object strongly to the state legislature mandating
that their governments initiate a specific activity or provide a service meet-
ing minimum state standards. Based upon the assumption state legislators
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were unaware of the financial burden placed on local governments by man-
dates, associations of local governments pressured twenty-two state legisla-
tures to adopt a rule requiring a fiscal note to be attached to all bills with
spending implications for local governments. Experience with the notes
revealed they had little impact in curtailing the number of new mandates.
In consequence, local governments decided to seek state reimbursement of
mandated costs.

State mandates can be directed at a single local government, all local
governments, or a class of local governments. In addition, mandates can
assume the form of transfers of functional responsibilities. The state legisla-
ture in Florida in 1970 transferred responsibility for property tax adminis-
tration to counties and the state legislature in New York in 1972 transferred
responsibility for public welfare from cities and towns to counties.3?

A Mandate Typology

Examination of state statutes reveal mandates may be placed in fifteen
classes:

Due process mandates require notices of proposed local govern-
ment decisions and public hearings.

Entitlement mandates provide automatic eligibility for receipt of a
benefit to persons such as senior citizens who receive real prop-
erty tax exemptions.

Environmental mandates require local governments to initiate
expensive program such as water pollution abatement.

Equal Treatment mandates seek to ensure all citizens and employ-
ees are treated equitably.

Ethical mandates direct local governing bodies to adopt a code of
ethics.

Good neighbor mandates seek to eliminate or reduce problems over-
spilling local government boundary lines.

Informational mandates are designed to inform citizens about local
government activities by the holding of open meetings of gov-
erning bodies, ensuring government information is readily avail-
able, and requiring advance public notices of meetings of public

bodies.

Infrastructure mandates require modernization or replacement of
bridges, local government building, sewage and other facilities.
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Membership mandates specify local governments must be members
of a given association such as officials and code administrators
international and to pay a membership fee.

Personnel mandates pertain to hours of work, fringe benefits, com-
pulsory binding arbitration of impasses with local government
employee unions, and retirement benefits.

Record keeping mandates specify accounting standards and systems
for maintenance of financial and other records.

Structural mandates require the use of a given organizational struc-
ture for the local government.

Service level mandates require local governments to provide serv-
ices meeting or exceeding state minimum standards.

Tax base mandates provide exemptions from the real property tax
to specified classes of citizens and/or business firms.

Training mandates require specified newly appointed and/or elected
officers to complete a training course on a periodic basis.

[t is apparent that several classes of mandates, such as entitlement and
tax base mandates, overlap each other.

State Mandate Reimbursement

Public dissatisfaction with state mandates resulted in the amendment of fif-
teen state constitutions to restrict the power of the legislature and admin-
istrative agencies to mandate costs on political subdivisions. The major
argument advanced in favor of a constitutional guarantee of freedom from
mandated costs is based on the proposition the unit mandating a public
expenditure should be responsible for financing it. Proponents of reim-
bursement also argue local governments lose control over a significant por-
tion of their budgets and are deprived of funds needed to implement
programs under their discretionary powers.

Opponents of such a constitutional guarantee stress the dangers asso-
ciated with introducing rigid constitutional provisions relating to state-local
relations and local government finance in an era when swift and decisive
action is essential if the needs of citizens are to be met. They also explain
the financial problems associated with mandates can be solved through
reform of the state’s tax structure, revision of state aid programs, and restruc-
turing of the local government system.

The constitutional provisions either restrict the authority of the state
government to issue mandates, or authorize local governments to ignore
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unfunded mandates, or require full or partial reimbursement by the state of
costs associated with mandates. Section 1 of Article II of the Constitution
of Alaska stipulates special acts necessitating appropriations by a local gov-
ernment do not become effective unless approved by the concerned voters.
Initiative proposition 4 of 1979 amended the Constitution of California by
directing the state to reimburse local governments for all costs attributable
to state mandates.

Section 5 of Article 8 of the Constitution of Hawaii requires the state
to “share in the cost” of all new state mandates. Section 14 of Article VI of
the Louisiana Constitution stipulates a special law requiring increased
expenditures for wages and employee fringe benefits does not become effec-
tive until approved by the concerned local governing body or the state leg-
islature appropriates funds to cover implementation costs. Section 23 of
part 3 of Article [V of the Maine Constitution directs the state legislature
to reimburse cities and towns for at least one-half of the revenue loss result-
ing from property tax exemptions. Section 18 of Article VII of the Florida
Constitution stipulates that local governments do not have to implement
state mandates if they are unfunded by the state unless the mandates have
been approved by a two-thirds vote of each house of the state legislature or
deal with specified policy areas including criminal law. Constitutional pro-
visions in the other nine states are similar to the ones listed above.

In addition, sixteen state legislatures enacted one or more statutes pro-
viding local governments with mandate relief. The 1999 Minnesota State
Legislature, for example, responded to complaints directed at administrative
rules and regulations by enacting a law allowing cities and counties to chal-
lenge rules and regulations by demonstrating they no longer are needed, no
longer are reasonable, or there is a less costly or less intrusive method of
achieving the rules’ goals.?? The 2003 New Hampshire General Court
enacted a statute exempting towns with a population of 5,000 or less from
the mandate to clean up an inactive municipally owned unlined landfill pro-
vided it is monitored in accordance with state rules.34

DIRECT STATE ACTION

State governments facilitate the solution of local government problems by
conducting studies, granting funds, providing technical assistance, and cre-
ating special districts on a local and/or regional basis. State legislatures
also authorize intergovernmental service agreements, transfers of functional
responsibilities between counties and other local governments, state-oper-
ated municipal bond banks lowering local government borrowing costs,
state-operated investment pools allowing substate units to earn higher
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interest on their daily balances, and state-operated insurance pools lower-
ing premiums costs for local government. Not all states have taken each of
the above facilitating actions.

While helpful, facilitating state actions are incapable of solving all
local government problems, particularly metropolitan problems. In the nine-
teenth century, the Massachusetts General Court decided to solve problems
associated with urbanization overspilling the boundaries of Boston by merg-
ing several towns with the city. In 1898, the New York State Legislature
abolished all local governments within a five county area and replaced them
with the newly created City of New York. Such mergers without voter ref-
erenda are unusual today.

State Controlled Public Authorities

Convinced that only the state government possesses the authority and finan-
cial resources to solve the sewage problem in the greater Boston area, the
Massachusetts General Court created the state-controlled metropolitan
sewage commission, metropolitan parks commission, and metropolitan water
commission in 1889, 1893, and 1895, respectively.3> Each was unifunctional,
but the sewage and water commissions were merged in 1901 into a new
board that in 1919 was amalgamated with the parks commission to form the
metropolitan district commission.3¢ In 2003, the General Court decided to
merge the commission with the department of environmental management
to form the department of conservation and recreation.37

New York has been the leader in creating unifunctional state-controlled
public authorities to solve metropolitan and other problems. The fifty-seven
regional and statewide authorities include the environmental facilities cor-
poration, job development authority, urban development authority, and five
regional transportation authorities. Interstate compacts, described in chap-
ter 7, were employed to create the port authority of New York and New
Jersey and the Lake Champlain bridge authority. An international treaty
between Canada and the United States established the Buffalo and Fort
Erie public bridge authority. The popularity of many authorities is attribut-
able to the fact they are financed by user charges rather than by the general
taxpayers.

In New York State, the early authorities were established to finance,
construct, and operate bridges, roads, and tunnels on a self-sustaining basis.
In 1960, the state commenced to utilize public authorities to evade the con-
stitutional requirement of voter approval of the issuance of bonds pledging
the “full faith and credit” of the state to support bonds. The New York State
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housing finance agency was established and authorized to borrow funds sup-
ported by what has been labeled a “moral obligation” clause in the bond
indenture (contract).3® The clause suggests that the state legislature will
appropriate funds to replenish the agency’s reserve fund, required by the
indenture, if the fund falls below a stipulated level. Most New York state
authorities created since 1960 have been authorized to issue “moral obliga-
tion” bonds.

Examples of public authorities in other states include the Maryland
environmental service and the New Jersey water supply authority created in
1970 and 1981, respectively. The former operates more than 100 water
supply, waste water treatment, and solid waste facilities for local govern-
ments and state agencies. The latter was established during a period of seri-
ous water shortage and is authorized to issue bonds to obtain funds to
construct and operate water systems throughout New Jersey.

The Twin Cities Metropolitan Council

One of the major criticisms directed against unifunctional public authori-
ties in metropolitan areas is the lack of coordination of their activities. Each
authority tends to develop a politically strong constituency, thereby making
their amalgamation a political impossibility. The last amalgamation of state
authorities in New York State occurred in the New York City metropolitan
area in 1967.39

Several state-controlled unifunctional authorities were established in
the Twin Cities metropolitan area of Minnesota and each tended to oper-
ate independently of the others. To solve this and other problems, the 1967
Minnesota State Legislature established the metropolitan council with mem-
bers appointed by the governor with the advice and consent of the Senate.*°

The governance system in the metropolitan area is a federated one with
powers divided between the council, public authorities, counties, and
municipalities. The council lacks responsibility for providing services and
may not direct the other units to initiate a specific action. The council is
basically a policy formation body and can review and suspend indefinitely
the development plan of each metropolitan authority. Furthermore, each
local government in the area is required to prepare a comprehensive plan
consistent with the regional airports, parks, sewers, and transportation plans
developed by the council which can suspend proposed projects of local gov-
ernments for up to one year.

The position of the council was strengthened by the 1974 Minnesota
State Legislature enactment of a statute authorizing the council to appoint
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members other than the chairperson of each metropolitan commission with
the exception of the airport commission.*! The governor with the advice
and consent of the Senate appoints the chairpersons of the commissions.

The Twin Cities model of metropolitan governance is characterized by
the separation of policy execution from policymaking with the council’s
policies executed by the other metropolitan bodies. Hence, the council is
not burdened by operating responsibilities and can devote its total energy
to the development of policies for the area.

Although the council improved coordination of policy implementa-
tion, the most important areawide problems continue to be attacked on a
piecemeal basis with the state legislature playing a major referee role
between competing commissions and interests.

State Assumption of Responsibilities

In addition to creating state-controlled public authorities to assume respon-
sibility for certain functions, state legislatures have transferred responsibil-
ity for several traditional municipal responsibilities to state departments
and agencies.

The 1966 Rhode Island State Legislature abolished city and town
health departments and transferred their functions to the state health
department. In Vermont, the state health department is responsible for
nearly all public health programs, social welfare was transferred from cities
and towns to the state in 1967, and all town-operated airports were shifted
to the state in 1968.

Massachusetts and Delaware in 1968 and 1970, respectively, shifted
responsibility for social welfare to the state. In 1972, Massachusetts made
forest fire patrols a state rather than a county responsibility and a Florida
constitutional amendment was ratified providing for abolition of municipal
courts and transfer of their responsibilities to the state court system. The
1990 New Jersey State Legislature transferred responsibility for many social
welfare programs, including general assistance, to the state.

Although Maryland law does not make the state responsible for sewage
and solid waste disposal, the state secretary of health and mental hygiene may
direct the Maryland environmental service to install and operate necessary
facilities if a municipality fails to comply with an order of the secretary.

Because of the sewage problems within the Winnipesaukee River basin,
the 1972 New Hampshire General Court directed the state water supply and
pollution control commission to acquire, construct, and operate all sewage
and waste disposal facilities within the basin, thereby relieving municipal-
ities of responsibility for sewage treatment. In 1987, the Minnesota State
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Legislature enacted a statute preempting local government regulation of
pesticides except for application warning ordinances.

Maryland assumed complete responsibility for assessing real property for
tax purposes in 1975. Although Hawaii is the only other state to have trans-
ferred to the state complete responsibility for property tax assessment, the
1973 Wisconsin State Legislature made the state responsible for assessing
manufacturing property.

A number of state legislatures enacted laws completely or partially
preempting city and town responsibility for land use regulation. A 1970
Vermont law requires a developer to obtain a permit from one of seven dis-
trict environmental commissions for a proposed development exceeding ten
acres in a city or town with zoning regulations and one acre in a city or
town without zoning regulations. A 1974 Tennessee law directs the state
community development board to adopt minimum standards for develop-
ment of new communities. The 1973 New York State Legislature created
the Adirondack Park Agency to regulate land use in the large Adirondack
park reserve. And a 1975 Texas law placed regulation of strip mining of
coal, lignite, and uranium under the jurisdiction of the Texas railroad com-
mission. Florida and North Dakota also assumed complete responsibility for
regulating mining.

The 1975 Florida State Legislature adopted an interesting default
system mandating each local government to adopt a comprehensive devel-
opment plan by 1979 or responsibility for preparation of the plan would be
shifted to the state land planning agency. In the same year, the New York
State Legislature directed each local government to adopt a freshwater wet-
land protection plan. Failure of a city, town, or village to adopt a plan meet-
ing state standards results in the county becoming responsible for the
function. If the county fails to develop a local law within ninety days, the
county is deemed to have defaulted its responsibility to the state Department
of Environmental Conservation.

SUMMARY

The legal relationship existing between a state government and its politi-
cal subdivisions varies by type of local government and from state to state.
All local governments in several states are subject to Dillon’s Rule and may
not initiate a new action without permission from the state legislature.
Although the legislature in such a state possesses complete authority to con-
trol all local governments unless restricted by the state constitution, the leg-
islature often grants relatively broad powers to municipalities in several
functional fields as in Virginia.
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Constitutional provisions providing for an Imperium in Imperio system
of distribution political power within a state failed to grant general-purpose
local governments significant new discretionary powers with the exception
of the power to restructure the governments. On the other hand, adoption
of constitutional provisions devolving powers has increased significantly
the discretionary powers of municipalities.

No state constitution provides for devolution of all powers with two
exceptions to municipalities as recommended by Fordham. The state legis-
lature retains complete control over finance and personnel, and by general
law may remove devolved powers from local governments. As a result, most
states utilize two systems for distributing powers between the state and its
political subdivisions—the ultra vires rule and Imperium in Imperio or devo-
lution of powers. New York is unusual in employing the three systems simul-
taneously, thereby making it extremely difficult to determine all the powers
exercisable by a municipality. Furthermore, sections of municipal statutes in
many states contain antiquated and confusing terminology. The New York
municipal laws are the most confusing since they contain a number of con-
flicting provisions.

Most state governments are important providers of financial assistance
to their political subdivisions to support certain governmental functions.
The bulk of the state aid supports education, but large amounts also are
granted for highways and welfare.

Controversies surrounding the system of allocating state financial aid
for education led to court suits in a number of states. The U.S. Supreme
Court rejected challenges to state school finance systems based on alleged
violation of the U.S. Constitution, but courts in a few states, including New
York, have ruled the system violates a provision of the state constitution.

The principal irritant in state-local relations is the state mandate. Fif-
teen state constitutions contain provisions limiting the ability of the state
legislature to impose mandates on general-purpose local governments or
requiring state reimbursement of mandated costs.

State Legislatures continue to display ambivalence toward granting
greater discretionary authority to their political subdivisions. While express-
ing concern about the impact of state mandates on local units, the legisla-
tures continue to impose new mandates, with the exception of New
Hampshire where the constitutional requirement for state reimbursement of
mandated costs convinced the state legislature not to impose new man-
dates. Simultaneously, a number of legislatures in recent years broadened the
grant of discretionary powers to some or all of their general-purpose local
governments. Available evidence suggests these trends will continue in the
foreseeable future.
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The concluding chapter integrates the information on the increasing
centralization of political power in the national government and present a
general theory of federalism in the United States encompassing national-
state, interstate, and state-local relations.
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CHAPTER 9

Power Centralization
in the Federal System

he United States federal system, the oldest in the world, can be described

accurately in the twenty-first century with two words—complex and
metamorphic. The system combines centripetal and centrifugal forces to pro-
duce constantly changing patterns of national-state-local governmental
responsibilities, and retains elements of a confederate system and elements
of a unitary system as the drafters of the U.S. Constitution intended. The sec-
ular trend since 1937, with occasional minor dips, is in the direction of
policy-making centralization in Congress and state and local government
administration of many national policies. Although the system has become
more centralized, power sharing continues to be an important feature.

The original thirteen states were sovereign polities organized on a uni-
tary basis with respect to their political subdivisions. These states in 1781
joined a confederacy subsequently replaced by a federal system in 1789. The
trend toward centralization of political power commenced during the tenure
of Chief Justice John Marshall of the U.S. Supreme Court (1801-1835) as
the court interpreted broadly the delegated powers of Congress and devel-
oped the dormant interstate commerce doctrine, but the trend generally
was interrupted after his departure as chief justice until 1937.

Power centralization in the national government was chiefly the prod-
uct of conditional grants-in-aid and tax credits in the period 1935-1970.
Although the preemption revolution dates to 1965 as described in chapter
4, congressional employment of preemption powers has had its greatest
impact on subnational governments since the mid-1970s. The loose con-
structionists of Congress’s enumerated powers generally defeated the strict
constructionists and the general paramountcy of the delegated regulatory
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powers of Congress over the concurrent and reserved powers of the states
has become well-established. Not surprisingly, philosophical differences over
the desirability of a strong national government dating to 1781 continue to
this day.

If the drafters of the U.S. Constitution were resurrected and viewed in
the twenty-first century the federal system they established in 1789, they
would be amazed by the concentration of political power in Congress. Rec-
ognizing that they were launching an experiment in national governance
and that the economy and society would change in the future, they included
provisions for the flexible employment of delegated powers by Congress that
would be the architects responsible for redesigning important aspects of the
federal system on a continuing basis as needed. They clearly did not desire
constitutional provisions establishing procrustean spheres of congressional
powers and state powers, and included the supremacy of the law clause and
two methods of proposing constitutional amendments to facilitate changes
in national-state relations. Nevertheless, the drafters would be surprised by
the systemic changes, particularly congressional and national court regula-
tion of states and their political subdivisions.

The revolutionary changes in national-state relations are highlighted
by the declared purposes of the Americans with Disabilities Act of 1990:

1. to provide a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabili-
ties;

2. to provide clear, strong, consistent, enforceable standards
addressing discrimination against individuals with disabilities;

3. to ensure that the Federal Government plays a central role in
enforcing the standards established in this Act on behalf of indi-
viduals with disabilities; and

4. to invoke the sweep of congressional authority, including the
power to enforce the Fourteenth Amendment and to regulate
commerce, in order to address the major areas of discrimination
faced day-to-day by people with disabilities.!

Employment of its powers to enforce the Fourteenth Amendment and
to regulate interstate commerce allows Congress to regulate subnational
governments and to preempt completely their powers relative to individu-
als with disabilities. Interestingly, the act defines the term “public entity”
to mean “any State or local government,” but exempts from the definition
of “employer” the U.S. government and corporations “wholly owned by the
Government of the United States.” Subnational government officers are
critical of the exemption of the national government and its instrumental-



Power Centralization in the Federal System 189

ities from the standards contained in many preemption laws applicable to
state and local governments.

ADVANTAGES AND DISADVANTAGES
OF THE FEDERAL SYSTEM

Our review of national-state relations since 1789 facilitates an evaluation
of the validity of the alleged advantages and disadvantages of a federal
system, listed in chapter 1, pertaining directly to the United States.

Advantages

Experience with federalism in the United States reveals that there is rela-
tively little need for constitutional amendments to provide greater unifor-
mity of regulatory policy and administration since Congress possesses broad
authority to establish such uniformity in many functional fields by enacting
statutes assuming complete responsibility for a function or partial responsi-
bility with states allowed a degree of discretionary authority in establishing
policy. The sharp increase in enactment of preemption statutes since 1965
resulted in states losing all or a degree of control over several of their tra-
ditional affairs. Furthermore, Congress employed effectively cross-cutting,
cross-over, and tax sanctions, described in chapter 6, to persuade states to
enact uniform laws in critical areas such as the maximum highway speed
limit and the minimum alcoholic beverage purchase age.

States nevertheless retain a number of important reserved powers, par-
ticularly provision of services, which prevent an overconcentration of gov-
ernmental authority in the national government and thereby make
impossible enactment and implementation of national policies that might
prove harmful to sections of a geographically large nation with diverse
regional needs and policy preferences.

Experience also demonstrates states continue to serve as laboratories for
innovative governmental policies subsequently adopted by a number of
other states and Congress. The federal system clearly has the advantage of
enabling an individual state to develop and implement programs to solve its
nonpreempted special problems by exercise of reserved powers instead of
waiting for Congress to develop a consensus to enact a statute providing a
national solution.

One major advantage of a federal system, in contrast to a unitary
system, is the provision of greater opportunities for citizen participation in
the governance process. A prominent characteristic of the United States
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governance system is the active role played by citizens, as part-time gov-
ernment officers and individuals, in developing and implementing solutions
to public problems.

Disadvantages

Mixed support for the alleged disadvantages of a federal system outlined in
chapter 1 is provided by United States experience. The system has proved
to be a flexible one capable of responding to serious challenges, including
two world wars and the Great Depression, rather than a rigid one in which
power can be redistributed between the national and state planes only by
means of formal constitutional amendments. To date, there have been only
twenty-seven formal amendments and only four have a great impact on
national-state relations.

The first ten amendments, the Bill of Rights, were adopted as the result
of promises made by proponents of the proposed constitution to secure its
ratification. The Twelfth, Twentieth, and Twenty-fifth Amendments, respec-
tively, made changes in the method of voting for presidential and vice-pres-
idential electors, and the inaugural dates for the president and the vice
president; and established a procedure for determining whether the Presi-
dent “is unable to discharge the powers and duties of his office . . .” These
amendments and the Thirteenth Amendment, which abolish slavery, did
not affect national-state relations.

The Twenty-first Amendment repealed the Eighteenth Amendment
and its national prohibition of the manufacture, sale, and consumption of
alcoholic beverages, thereby returning control of alcoholic beverages, with
exceptions noted in a subsequent section, to the states. The Twenty-second
amendment did not affect national-state relations since it only established
a two-term limit for the President. Similarly, such relations are unaffected
by the Twenty-third Amendment authorizing the District of Columbia to
appoint presidential and vice-presidential electors.

The Twenty-fourth Amendment forbids states to require payment of a
poll or other tax as a condition for voting in any election for presidential
and vice-presidential electors, or U.S. representatives and senators. This
amendment was directed against southern states with poll taxes designed to
discourage black citizens from registering and voting, and has had a minor
impact on national-state relations.

The Twenty-sixth Amendment lowered the voting age in all elections
to eighteen years without affecting the balance of power between Congress
and the states. And the Twenty-seventh Amendment forbids Congress to
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vary the compensation for senators and representatives until “an election of
Representatives shall have intervened.”

In sum, only the Fourteenth, Fifteenth, Sixteenth, and Seventeenth
Amendments affect significantly the nature of the federal system. The Four-
teenth Amendment has had a great impact on the powers of states only since
the U.S. Supreme Court, commencing in the mid-1920s, incorporated most
of the guarantees of the Bill of Rights into the Amendment, thereby pro-
tecting them from abridgment by state and local governments. The Fif-
teenth Amendment serves as the basis for the contingent Voting Rights Act
of 1965 as amended and forbids any state or local government covered by
the act from making any change in its electoral system, no matter how
minor, without the permission of the U.S. Attorney General or the District
Court for the District of Columbia.

The Sixteenth Amendment’s authorization of a graduated income tax
made it possible for Congress to raise large sums of money and to authorize
conditional-grants-in-aid to subnational governments, thereby allowing
Congress to influence the exercise of reserved powers of the states.

By removing the power of state legislatures to appoint U.S. senators, the
Seventeenth Amendment facilitated enactment of preemption statutes by
Congress. In the absence of the amendment, it is reasonable to assume the
U.S. Senate would not approve most bills providing for nullification of
important powers of the states if they were opposed to the bills.

As alleged, the existence of concurrent powers has resulted in conflicts
between the national and state planes of government, but has not been
responsible for significant uneconomical, overlapping of functional respon-
sibilities. In times of an emergency, Congress may not be able to mobilize
the total resources of the country as rapidly as the government of a unitary
system, yet this inability has not proven to be a major problem in the
United States.

There is no denying the serious problems caused by lack of national reg-
ulatory uniformity in several important functional areas, particularly as com-
munications, financial, manufacturing, and transportation systems have
become national and international in scope. The lack of a central banking
system until 1913 hindered the development of the economy and the lack
of uniformity in highway laws continues to be a problem. With respect to
the latter, however, Congress employed its preemption and cross-over sanc-
tion powers, explained in chapters 4 and 6, to establish more uniformity in
this critical functional area. A number of other nonuniformity problems
have been solved by states voluntarily enacting uniform state laws and enter-
ing into interstate compact and interstate administrative agreements, a sub-
ject explored in chapter 7.
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Evidence does not support Harold ]. Laski’s 1939 charge that federalism
in the United States is obsolete or his 1948 contention the states never have
had real sovereignty.2 The federal system continues to be one whose nature
has become more dynamic in response to the great increase in the scope and
complexity of governmental challenges in the Twenty-first Century.

METAMORPHIC NATIONAL-STATE RELATIONS

Our review of intergovernmental relations reveals Congress today plays
three principal intergovernmental roles—facilitator, inhibitor, and initia-
tor. As a facilitator, Congress provides financial assistance—grants-in-aid,
loans, guarantees of loan, and tax credits—and technical assistance to pro-
mote effective subnational governmental regulation and provision of qual-
ity services. As an inhibitor, Congress employs its complete preemption
powers to nullify state and local government regulatory laws and rules, and
to prohibit future enactment of such laws and regulations. As an initiator,
Congress enacts minimum standards partial preemption statutes to provide
the framework for new regulatory programs involving the national and
state governments.

Congress’s dominant role in the period 1935-1970 was a facilitating
one. The period 1970-1980 was a transitional one during which the facili-
tating role declined in importance as the inhibiting and initiating roles
assumed central stage. Although the pace of enactment of preemption
statutes decreased slightly after 1980, Congress continued to enact such
statutes in important areas in the 1990s, including banking, communica-
tions, and finance. The bulk of the preemption statues enacted post-2000,
while important, affect the periphery of the powers of the states.

By March 1, 2008, Congress had enacted 589 preemption statutes since
1789. Note should be made of the fact congressional economic deregulation
of the banking, communications, and transportation industries since 1978
occurred simultaneously with increasing congressional regulation of states
and their political subdivisions as polities.

In general, the growth of national powers has been gradual and based
chiefly on congressional exercise of latent powers and the U.S. Supreme
Court decisions during the chief justiceship of John Marshall in the early
decades of the nineteenth century. As described in chapter 6, Congress
commenced in 1893 to add conditions to new grant-in-aid programs,
thereby enabling it to increase its influence over the policies of states and
their political subdivisions. Tax credits first were employed in 1926 and
1935 to persuade states to enact an inheritance tax based on the federal one
and to establish a state unemployment compensation system based on fed-
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eral law, respectively. The proliferation of conditional grant-in-aid pro-
grams in the late 1950s and 1960s facilitated broad congressional supervi-
sion of many state regulatory and service programs based upon the reserved
powers of the states.

In 1965, a consensus developed in Congress that a national problem—
water pollution—could not be solve by conditional grants-in-aid, interstate
cooperation, or both. To eliminate this problem, Congress devised an inno-
vative approach to restructuring national-state relations. As explained in
detail in chapter 4, minimum standards preemption involves Congress enact-
ing minimum national regulatory standards. A state can retain responsibil-
ity for regulating a given field provided it submits to the concerned federal
department or agency a plan with standards as rigorous as the national ones
and demonstrates it has the necessary qualified personnel and equipment. If
the federal department or agency approves the plan, regulatory primacy is del-
egated to the state. A state may adopt more stringent standards and a number
of states have done so in various regulatory fields. Congress also has enacted
a series of other statutes authorizing a state to establish standards stricter
than the national standards without seeking regulatory primacy.3

Fluid economic and societal changes, including nationalization and
internationalization of the economy, generate pressures by interest groups
and others, of varying intensity for readjustment of the respective compe-
tences of the three planes of government. The American political system
since 1965 has become more metamorphic as interplane relationships
change continually with congressional enactment of conditional grants-in-
aid, cross-cutting sanctions, cross-over sanctions, tax sanctions, and pre-
emption statutes; issuance by U.S. departments and agencies of new
implementing rules and regulations; and states’ refusal, or acceptance, or
return of “regulatory primacy” under minimum standard preemption
statutes. It also is important to note individual states have launched new
regulatory programs subsequently adopted by sister states and by Congress
in some instances.

These developments ensure the system is in a perpetual state of loco-
motion describable as kaleidoscopic rather than linear in nature, and often
generate confusion relative to whether national government agencies or
states are responsible for solving a given problem. The intergovernmental
maze produced by congressional enactment of preemption statutes, how-
ever, cannot be eliminated by a “rational” reassignment of functional respon-
sibilities because of the great interdependence of the three planes of
government with actions by one plane affecting the other planes.

To understand the major reason for the sharp increase in the number
and importance of preemption statutes, one must study the influence of
major interest groups and their political action committees channeling
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election campaign funds to candidates for seats in Congress. Groups regu-
lated by the national and state governments are major sources of campaign
finance. Historically most interest groups were economic ones although
there were a few public interest groups such as the league of women voters.
Coinciding with the post-1965 increased pace of enactment of preemption
statutes has been the establishment of numerous public interest groups seek-
ing enactment of preemption statutes to protect the environment. Televi-
sion news programs in particular generated broad public support for
environmental preemption statutes by highlighting environmental disas-
ters such as the Exxon Valdez oil spill in Alaska. The proliferation of fed-
eral mandates and restraints, described in chapter 4, induced associations of
state and local governments to become more active in lobbying Congress to
prevent enactment of preemption bills and to seek congressional relief from
existing preemption statutes and preemptive court decisions.

The national judiciary will play a greater role in interpreting preemp-
tion statutes in the future because of their lack of precision. In general,
Congress enacts a preemption statute containing only a skeleton of policy
for two reasons. First, attempts by sponsors of a bill to include more specific
provisions will result in the loss of congressional support for the bill as more
specific provisions affect adversely important interest groups not alarmed by
a bill containing general provisions. Second, many preemption bills relate
to technical subjects, such as contaminants in drinking water. Congress, a
generalist body, lacks the expertise to develop specific standards and must
rely upon experts in the bureaucracy to develop the standards. Experience
reveals technical standards incorporated in administrative rules and regula-
tions affecting negatively a major interest group are challenged in court
upon issuance. The courts are called on to decide whether the rules and reg-
ulations are in accordance with congressional intent, ultra vires, or both. In
addition, courts are the agencies for determining implied preemption in the
absence of a congressional declaration of intent to displace completely or
partially a state law or the English Common Law followed by all states
except Louisiana.

The wide-ranging use of preemption powers since 1965 suggests Con-
gress is a nearly omnipotent regulatory policy-maker. Separation of facts
from rhetoric charging national power aggrandizement reveals such a con-
clusion is unwarranted. The U.S. Supreme Court, as the referee of national-
state relations, occasionally strikes down as unconstitutional a preemption
statute on the ground it exceeds the delegated powers of Congress. Fur-
thermore, Congress is a government of enumerated and implied powers,
and lacks authority to provide most services directly to the citizenry within
states. Because Congress lacks this authority, it employs conditional grants
grants-in-aid, cross-cutting sanctions, cross-over sanctions, minimum stan-
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dards preemption, and tax credits to induce states and local governments to
implement national policies relative to governmental services.

In 1953, Herbert Wechsler wrote:

National action has thus always been regarded as exceptional in
our polity, an intrusion to be justified by some necessity, the spe-
cial rather than the ordinary case. . . . Even when Congress acts,
its tendency has been to frame enactments on an ad hoc basis to
accomplish limited objectives, supplanting state-created norms
only so far as may be necessary for the purpose. Indeed, with all the
centralizing growth throughout the years, federal law is still a
largely interstitial product, rarely occupying any field completely,
building normally upon legal relationships established by the
States.4

This statement remains generally valid in the first decade of the Twenty-first
Century although Congress has assumed exclusive responsibility for a small
number of additional regulatory functions.

Writing in 1970, Richard H. Leach concluded “that the old federalism
of disparate programs, policies, and administrative procedures has given way
to a new federalism which stresses intergovernmentalism and administrative
devolution.”> Although this conclusion was based on the important roles the
federal conditional grants-in-aid were playing in 1970, the assessment is
broad enough to encompass the current federal system and its heavy reliance
on congressional leadership in establishing policies to be implemented,
through conditional grants-in-aid and minimum standards regulatory pre-
emption, by states and their political subdivisions. Leach’s conclusion that
“federalism functions only when the parties to it accept compromise as a
working principle” remains an accurate one.°

Devolution of substantial discretionary authority to states to adminis-
ter national policies relieves overburdening at the federal agency level, but
increases the need for national monitoring of the performance of states in
implementing congressional statutes and the extent to which their programs
are integrated into coherent national policies. Unfortunately, federal agen-
cies do not possess adequate information and capacity to monitor and
appraise effectively the performance of states in executing national policies.

The Powers of the States

The greatly expanded use of preemption powers by Congress suggests that
there has been an equivalent loss of political power by states. Surprisingly,
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expansive use of preemption powers paradoxically has increased and not
reduced the exercise of political powers by states. In the national-state con-
text, political power in the United States is not a “zero sum” system with
an increase in the exercise of partial preemption powers by Congress auto-
matically resulting in a corresponding decrease in the exercisable reserved
powers of the states. With the exception of complete preemption statutes
with no provisions for a turnback of regulatory authority to states, the exer-
cise of preemption powers generally encourages the utilization of latent
powers by all or most states and has revitalized the regulatory state activi-
ties to a degree. To prevent the complete exercise of regulatory powers by
the national government, states with a few exceptions seek the delegations
to them of “regulatory primacy” by the concerned national department or
agency under minimum standards preemption as explained in chapter 4.

Fortunately, Congress is aware complete preemption without a provi-
sion for state administrative involvement, with a few exceptions, cannot be
successful throughout the United States because of the wide diversity of
local and regional conditions, and the national government’s lack of com-
plementary powers.

Recognition also must be accorded the fact partial preemption statutes
have been enacted in an innovative manner to increase the discretionary
authority of states. Examples of such laws include (1) the Marine Sanctuar-
ies Act Amendments of 1984 authorizing the drafting of regulations by
regional fisheries management councils whose members are selected in part
by state government officers, (2) the Coast Guard Authorization Act of 1984
whose implementing regulations provide a state blood alcohol content
(BAC) standard for operating a marine recreational vessel is the national
BAC standard within the state, (3) the Abandoned Shipwreck Act of 1987
asserting a federal title to an abandoned historic shipwreck and immediately
transferring the title to the concerned state, and (4) the Riegle-Neal Inter-
state Banking and Branching Efficiency Act of 1994 containing an “opt-in” pro-
vision allowing a state legislature to enact a law permitting interstate
branching through de novo branches and to “opt-out” of the act by allow-
ing a state legislature to prohibit interstate branching within the state.?

Furthermore, Congress enacted seven statutes devolving regulatory
authority to states. Congress in 1789 devolved to states authority to regulate
marine port pilots and reaffirmed the devolution in 1983.8 The McCarran-
Ferguson Act of 1945 declares regulation of the business of insurance is a
state responsibility although the industry is involved in interstate commerce.”
The Submerged Lands Act of 1953 devolves to states jurisdiction over sub-
merged lands up to three miles from the shoreline.!0 The Interstate Horserac-
ing Act of 1978 permits interstate simulcasts of horse races if the concerned
state regulatory body and the concerned horsemen’s association do not
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object.!! Congress in 1946 completely preempted regulation of ionizing radi-
ation, but enacted the Low-level Radioactive Waste Policy Act of 1980 devolv-
ing responsibility for disposal of such wastes to states.!? The Vessel Safety
Standards Act of 1983 devolves to states authority to regulate navigation on
navigable waters of the United States.!3 And the Liability Risk Retention Act
of 1986 devolves authority to states to regulate risk retention groups.!4
Congress also enhanced the regulatory powers of states by enacting the
Financial Institutions, Reform, Recovery, and Enforcement Act of 1989 stipu-
lating all appraisals of properties involving federal government transac-
tions—including transactions of the federal deposit insurance corporation,
federal national mortgage association, federal home loan mortgage corpo-
ration, and federally chartered banks—must be made by state-licensed or
state-certified appraisers.!°
Minimum standards preemption and delegation of regulatory primacy
are compromises between the Scylla of complete centralization and the
Charybdis of complete decentralization of political power. This type of pre-
emption in a functional area preserves a degree of political decentralization
in policy making since states detail policy within the framework of national
statutes, administrative regulations, or both and also fosters nearly com-
plete decentralization of program administration. In addition, minimum
standards preemption statutes relieves states of responsibility for solving dif-
ficult problems if states so choose and also affords a state the opportunity to
challenge another state for its failure to act in compliance with a preemp-
tion statute designed to prevent a problem, such as water pollution, over-
spilling its boundaries. The challenge initially can assume the form of a
protest to the federal department or agency responsible for overseeing imple-
mentation of the minimum standards preemption statute and/or a suit in the
U.S. District Court seeking a writ of injunction or a writ of mandamus.
Surprisingly, the great expansion in the exercise of preemption powers
by Congress had not produced a sharp increase in national administration
of regulatory programs. The federal government directly administers few
programs today that it was not responsible for administering prior to 1965.
Minimum standards preemption accelerates implementation national
policies in various functional areas and in effect multiplies federal resources
by incorporating resources of states in a number of national programs.
Although this statement suggest Congress “commandeers” the resources of
reluctant states to achieve national policy goals, this suggestion is not
entirely accurate as a state in the absence of minimum standards preemp-
tion may desire to initiate more stringent regulatory programs but does not
do so for fear that industrial firms will be discouraged from expanding their
facilities within the state, which also will acquire an antibusiness image
hindering industrial recruitment efforts.
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In general, this type of preemption has produced a degree of national
uniformity in regulatory policies combined with diversity resulting from
individual states adapting their regulatory policies to special conditions and
their preferences in decision-making and implementation systems. Never-
theless, it must be admitted national-state relations have become more coer-
cive as the result of expanded use of cross-cutting and cross-over sanctions,
tax sanctions, mandates, and restraints. The large national budgetary deficit
deprives to a great extent the ability of Congress to employ new financial
incentives to induce desired subnational governmental actions, thereby
increasing the pressures for congressional employment of coercive powers.

One complete preemption statutory provision is a clear abuse of con-
gressional powers. The law mandating the location of toll collection booths
for the Verrazano Narrows bridge in New York City is a misuse of Congress’s
power to regulate commerce among the states and has resulted in increased
traffic congestion at the entrance to the Lincoln tunnel connecting the city
to New Jersey, additional air pollution, and loss of significant toll revenues
as noted in chapter 4.

Although state officers complain about cross-over sanctions, they
implement the national policies contained in the sanction statutes to avoid
loss of national grant-in-aid funds in another functional area. State officers
most dislike expensive federal mandates.

In 1982, as described in chapter 4, Congress commenced to become
more responsive to complaints of subnational government officers and
enacted ten statutes granting a degree of relief to states and/or their local
governments from certain provisions of earlier preemption laws and two
U.S. Supreme Court decisions viewed as burdensome, unwise, or both by the
officers.

Today, the preemption policy-making process may be viewed as an
innovation-response model. A preemption power is employed by Congress
to initiate a new policy that in its implementation phase often generates
more opposition and complaints than were encountered during the bill
enactment process. If states are united in their opposition to specific provi-
sions of a preemption statute, Congress often responds within a year or two
by enacting into law one or more preemption relief bills addressing the
objections of the states.

States historically served as experimental laboratories developing inno-
vative programs subsequently adopted by other states and Congress. The
expansive employment of congressional powers of partial preemption might
lead to the conclusion the inventiveness of states has been reduced signifi-
cantly. Evidence, however, reveals states continue to be innovative in policy
development.
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Interestingly, Congress took an innovative approach to solving a prob-
lem by enacting the Hotel and Motel Fire Safety Act of 1990 that does not
preempt laws of state and local governments or impose mandates on them.!6
The act seeks to encourage employees of the national government who
travel on official business to stay in hotels and motels meeting the guide-
lines contained in the Federal Fire Prevention and Control Act of 1974.17 The
1990 act also stipulates that federal funds, including grants to state and
local governments, may not be used to sponsor or pay for a meeting, con-
vention, conference, or training seminar in a facility failing to meet federal
fire safety guidelines.

A THEORY OF UNITED STATES FEDERALISM

The two widely publicized theories of federalism in the United States—
dual and cooperative—are confined to national-state relations and inade-
quately explain such relations. National-state relations involve only part,
although the most important part, of intergovernmental relations. Cooper-
ative and friendly interstate relations are essential in a federal system where
states possess broad and important reserved powers. Furthermore, a federal
system exists within a number of states, such as New York and Illinois, where
the state constitution devolves important powers upon general-purpose local
governments. What is needed is a general theory of United States federal-
ism incorporating a synthesis of elements of dual and cooperative federal-
ism and new elements including an explanation of the employment of the
political process by subnational governments to obtain preemption relief,
and the coordination and accountability problems resulting from continu-
ous changes in national-state-local relations.

The insufficiencies of dual and cooperative federalism theories are
apparent in their neglect of the use of preemption and other coercive powers
by Congress to induce subnational governments to comply with national
policies or to prohibit the exercise of subnational regulatory powers.

Dual federalism is valid in postulating that Congress possesses a number
of autonomous powers, but as a static model is inaccurate in suggesting that
states possess many important regulatory powers free of potential formal and
informal congressional encroachment. While the Twenty-first Amendment
to the U.S. Constitution devolves to states complete authority over the
importation, sale, and consumption of alcoholic beverages within their
respective borders, Congress can control importation of alcoholic bever-
ages into the United States, regulate interstate beverage shipments, and tax
such beverages. In 1984, the U.S. Supreme Court in Bacchus Imports, Limited
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v. Dias opined that the amendment did not remove entirely from the ambit
of the commerce clause state regulation of alcoholic beverages.18 As
explained in chapter 6, Congress employed a cross-over sanction to intrude
into an area reserved to the states—minimum alcoholic beverage purchase
age. Furthermore, states have nearly complete control over the structure and
powers of their political subdivisions subject to provisions of their respec-
tive state constitutions, the U.S. Constitution, and congressional mandates.

The theory of cooperative federalism explains accurately that many
types of national-state relations, including ones structured by preemption
statutes, are cooperative in nature. It should be noted the theory implies the
existence of autonomous and concurrent state powers (dual federalism)
employable in cooperation with the national government to solve public
problems.

Minimum standards partial preemption is premised on active state
cooperation with the national government. Lacking adequate staff and other
resources, the national government would be unable to implement its stan-
dards in the absence of state cooperation. With relatively few exceptions,
states have applied for and accepted federal delegation of “regulatory pri-
macy” and have not returned primacy to the concerned national agency.

In enacting complete preemption statutes, Congress assumes states will
be cooperative and will not encroach upon the federal sphere of responsi-
bility. In addition, several statutes have provisions for a limited turnback of
regulatory authority and thereby are inherently cooperative in nature; a
majority of the states have accepted such turnback of authority.

While retaining a degree of explanatory value, the theory of coopera-
tive federalism fails to note the structuring of national-state relations by
coercive use of formal statutory preemption, cross-cutting sanctions, cross-
over sanctions, and tax sanctions. In historical perspective, the theory accu-
rately explains a transitional phase between essentially a dual system and
today’s more coercive, although primarily cooperative, system. The current
federal system should be viewed as a continuum in terms of national-state
relations, ranging from nil to cooperative to coercive with the precise loca-
tion of a given relationship on the continuum determined by the concerned
functional component.

Central to a general theory of United States federalism is the premise
there is no necessary optimal degree of centralization of decentralization of
political powers within the nation. The theory also must be based in part
on the premise vertical coordination problems are inherent in a system with
functional assignments frequently shifting between planes of government.
In addition, achievement of coordinated interplane implementation of
national policies is hindered by congressional piecemeal enactment of par-
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tial preemption statutes distributing responsibilities to several federal admin-
istrative agencies for a single function.

Similarly, the theory must incorporate as a premise the inherent hori-
zontal coordination problems on the national plane resulting from the
unplanned proliferation of preemption statutes. Specifically, the most seri-
ous organizational problems are overlapping of responsibilities, lack of coor-
dination by federal agencies, and rivalry among agencies resulting in wasted
public resources and impediments to the achievement of congressional goals.

While the precise extent of malcoordination can be determined only
by a comprehensive survey, evidence of coordination problems are con-
tained in a number of official government reports, including ones issued by
the U.S. government accountability office, and newspaper accounts.

Democratic theory posits the importance of establishing governmental
and public officer responsibility to facilitate the ability of voters to hold gov-
ernments and officers accountable for their actions and inactions. A gen-
eral theory of federalism must explain the inherent accountability and
responsibility problems caused by extensive enactment of congressional
coercive statutes producing a constantly changeable intertwining of two or
three planes of government relative to many functions and functional
components.

As noted, extensive use of coercive powers by Congress paradoxically
has increased and not reduced the exercise of political powers by states.
The general theory must explain that political power in the national-state
context in the United States is not a “zero-sum” system with an increase in
the exercise of preemption power by Congress automatically resulting in a
corresponding decrease in the exercisable reserved powers of states. With the
exception of complete preemption statutes with no provisions for a turnback
of regulatory authority, exercise of a preemption power generally has encour-
aged utilization of latent powers by all or most states.

A general theory of United States federalism must be a nonequilibrium
one containing postulates relating to national-state relations, interstate rela-
tions, state-local relations in states with constitutions devolving powers on
general-purpose local governments, such as Illinois and New York, and the
role of the U.S. Supreme Court in adjudicating national-state and interstate
disputes.

The nuances of complex national-state relations can be understood by
viewing the federal system through a kaleidoscope whose revolving pro-
duces a continuous metamorphosis of the national political landscape with
each piece of colored glass reflecting (1) the changing numbers and types
of preemption statutes removing completely or partially regulatory powers
from subnational governments and containing mandates and restraints,
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opt-in and opt-out provisions; (2) intertwining of national and state
powers; (3) conditional grants-in-aid; (4) cross-cutting, cross-over, and tax
sanctions; (5) administrative cooperation; (6) occasional preemption relief;
and (7) congressional devolution of certain of its legislative powers to state
legislatures, limited executive and administrative powers to governors
affecting the gubernatorial-legislative balance of powers, and limited
enforcement powers to attorneys general.

The kaleidoscopic view reveals congressional dependence upon states
for implementation of many national policies. The views in the kaleidoscope
are changed by the relative emphasis Congress places on its three roles—
initiator, inhibitor, and facilitator—at any one time. The national-state
kaleidoscope also can be tailored to an individual state to reflect the asym-
metrical relations between the national government and each state.

The national-state kaleidoscope does not reveal the full complexity of
the United States federal system. A comprehensive federalism theory also
must include competitive, cooperative, and conflicting postulates pertain-
ing to relations between sister states, and similar postulates relating to state-
local relations in states with constitutional devolution of powers on
general-purpose local governments.

CONCLUSIONS

Present-day concerns that the original constitutional balance of powers
between states and Congress has been destroyed are specious to a degree
since the framers of the U.S. Constitution were aware they were embarking
on a new ship of state without accurate navigational instruments. They
understood the importance of a fundamental document permitting mid-
course changes in direction as experience was gained and new endogenous
and exogenous developments occurred. Tensions between the national and
state planes of government naturally arise in a system in which the national
legislature today is the chief engineer with nearly complete authority to
structure relations between the planes. Nevertheless, Congress is a partial
government dependent on states for assistance, as explained in chapter 3.

“State’ Righters” continue to protest the increased centralization of
political powers in the national government, but their voices today are rel-
atively muted compared to the protests of state and local government offi-
cers of the costs imposed on their units by federal mandates. Unreimbursed
federal mandates, as noted in chapter 4, create serious problems for fiscally
strained units and for subnational governments subject to strict state con-
stitutional tax levy and debt limits. Minor relief has been provided by the
Unfunded Mandates Reform Act of 1995.19
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Although Congress in effect employs an “egg-beater” in restructuring
intergovernmental relations that necessitates litigation on occasions for a
determination of the scope of a preemption statute, congressional exercise
of its plenary powers in a functional area generally has preserved a degree
of political decentralization in policy making with states detailing policies
within the framework of national statutes and administrative regulations,
and has fostered nearly total decentralization of program administration.
Minimum standards preemption has produced a degree of national unifor-
mity in regulatory policies combined with diversity resulting from individ-
ual states adapting their regulatory policies to special conditions and their
preferences in decision-making and implementation systems. Neverthe-
less, the federal system in the United States has become more coercive
since 1965.

Congress approaches preempting state and local governmental regula-
tory authority on an ad hoc basis and has failed to conduct a comprehen-
sive examination of the desirability and effectiveness of the various types of
partial and complete preemption statutes. The results of its failure are prob-
lems of accountability, coordination, costs, effectiveness, and responsibility.

A strong argument can be made that Congress should rely more heav-
ily on contingent preemption statutes to achieve national goals. A statute,
for example, would not apply to a state or a local government unless the con-
cerned government failed to meet national minimum standards. This type
of preemption is similar to the current minimum standards preemption, but
there is no need for a state to develop a plan for submission to a national
department or agency for approval prior to exercising regulatory authority.

In sum intergovernmental relations, vertical and horizontal, have
increased greatly in complexity since the mid-1960s; currently exhibit ele-
ments of coercion, conflict, and cooperation; and generally are based on a
mutuality model with each plane relying on one or both of the other planes
for their performance of certain essential functions.
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