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Foreword

Few topics have so rapidly seized the imagination of legal communities -
both at a national and international level - as has the emergence of a coher-
ent body of international criminal law during the last ten years. This,
moreover, has been matched by a near unprecedented level of more general
public interest and public support. Since the Nuremberg and Tokyo trials
following the ending of the Second World War, the desire to see those
individuals responsible for serious violations of international humanitarian
law in times of war has been tempered by the suspicion that the fora avail-
able for trying such cases were themselves lacking in legitimacy, being the
creation of those states victorious in combat and exercising their jurisdic-
tion only over the defeated. Perhaps surprisingly, it was not until the early
1990s that the creation of international tribunals was again utilised as a
means of bringing to account those accused of crimes that attract individ-
ual criminal responsibility under international law. Crucially, they derived
their legitimacy not from the whim of those victorious in combat, but from
the will of the international community operating within the framework of
the UN Charter.The ad hoc Tribunals for the Former Yugoslavia and Rwanda
proved to be more than a temporary return to the past: they proved to be
harbingers of a new era in international criminal justice, which reached its
apogee with the adoption of the Rome Statute of the International Criminal
Court in 1998, and its subsequent entry into force.

As this book goes to press, the first Judges of the ICC have just been
elected by the States parties. Those elected include persons who already
have served as Judges of the ad hoc tribunals. Similarly, the seat of the ICC
at The Hague places it in close proximity to the ICTY.All this merely serves
to reinforce the nexus between the Tribunals and the Court. Obviously, the
experience of the ad hoc tribunals has already played a major role in the
shaping of the ICC and the nature of the crimes over which it exercises
jurisdiction. Unsurprisingly too, the jurisprudence of the ad hoc tribunals
has helped shape the understanding of the various elements of the offences
that fall within their respective jurisdictions. But how?

Much already been written about the ad hoc tribunals and, indeed, the
ICC itself. However, much of this writing focuses upon the historical
background to their creation, their drafting and prognoses of their general
significance in international law. The actual jurisprudence of the ad hoc
tribunals has received surprisingly little scrutiny in comparison. The
purpose of this work is to address that gap and, moreover, relate that body
of work to the ICC; tracing its impact upon its Statute and the extent to
which it can usefully inform the substantive work of the ICC as it comes
into being.

This is, then, an exceedingly timely publication. Dr Aksar subjects the
jurisprudence of the ad hoc tribunals to detailed scrutiny, teasing out the
lessons that it provides. It is a work of considerable legal sophistication, yet
presented in as clear a narrative format as the nature of the complex legal
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material permits and will doubtless be of considerable practical utility to all
those involved in the application and further development of international
humanitarian law.

Malcolm D. Evans
Professor of Public International Law, University of Bristol
March 2003



Introduction

International human rights law and international humanitarian law are
both part of international law. Although there are significant differences
between two branches of international law, they are interrelated in
protecting the rights of individuals.As far as the concept of international
humanitarian law is concerned, one of the main purposes of this branch
is to enforce - in addition to State responsibility - individual criminal
responsibility through either domestic courts or international tribunals
(or courts, ad hoc or permanent).'

Since national courts are not adequate in this respect, the establish-
ment of international criminal institutions were inescapable. The
international community was faced with the International Military
Tribunals at Nuremberg and at Tokyo after the Second World War.> The
practice of the International Military Tribunals has played a key role in
applying customary international law and conventional law rules, which
were accepted by the international community before the alleged crimes
committed in the Second World War, and for the first time in its history
the international community witnessed the categorisation of inter-
national crimes such as crimes against peace, war crimes and crimes
against humanity. The acceptance of international crimes either under
conventional or customary law rules and the possibility of enforcing
individual criminal responsibility through international organisations
demonstrated the desirability of the establishment of an international
criminal court.The main reason for this was the widespread and system-
atic violations of international human rights and of international
humanitarian law during the twentieth century. In 1993 and 1994, the
establishment of the International Criminal Tribunal for the Prosecution

1. For differences and similarities between international human rights and international humanitarian
law, see Vinuesa, R.E., ‘Interface, Correspondence and Convergence of Human Rights and
International Humanitarian Law’ (1998), 1 YIHL, pp. 69-110; Eide, A., ‘The Laws of War and
Human Rights — Differences and Convergences’, in C. Swinarski (ed.), Studies and Essays on
International Humanitarian Law and Red Cross Principles in Honour of Jean Pictet (Geneva, The
Hague: International Committee of the Red Cross, Martinus Nijhoff Publishers, 1984), pp. 675-97;
Robertson, A.H., ‘Humanitarian Law and Human Rights’, in C. Swinarski (ed.), pp. 793—-802. For
the concept of international humanitarian law, see McCoubrey, H., International Humanitarian Law
Modern Developments in the Limitation of Warfare, Second Edition (Aldershot, Brookfield USA,
Singapore, Sydney: Ashgate, Dartmouth, 1998); McCoubrey, H. and White, N.D., International
Law and Armed Conflict (Aldershot, Brookfield USA, Hong Kong, Singapore, Sydney: Dartmouth,
1992), pp. 257-78.

2.  See infra Chapter 1, note 1.
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of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia
since 1991 (the ICTY)? and the International Criminal Tribunal for the
Prosecution of Persons Responsible for the Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda
and Rwandan Citizens Responsible for Genocide and Other Such
Violations Committed in the Territory of Neighbouring States, between 1
January and 31 December 1994 (the ICTR)* by the UN Security Council
under Chapter VII of the UN Charter as a measure to protect interna-
tional peace and security and the practice of these ad hoc tribunals
proved that individual criminal responsibility was enforceable at the
international level for the crimes which are of concern to the interna-
tional community.

Despite the fact that there are many problems deriving from the
different legal systems being used around the world, one of the main
issues is the limitation of the substantive law (subject-matter jurisdiction)
of the international criminal tribunals or courts. One solution to this
problem is the ruling that the international criminal institutions should
apply the customary rules of international humanitarian law.This was the
approach taken by the Commentary (the Secretary-General’s Report)’ to
the ICTY Statute. However, this way of regulation may not be sufficient
or may create many problems in practice. In this sense, some reasons can
be indicated as follows:

First, although some practice can be found at the national level, inter-
national customary or conventional law rules have not been applied by a
truly established international criminal organisation.

Second, although the nature of crimes remain the same, the way of
committing crimes, targeting civilians and civilian objects or property
have remarkably changed since the Second World War. For example, rape
as a crime was accepted in international customary and conventional law
rules and in the CCL No. 10 for Germany under the concept of crimes
against humanity, but the commission of this crime, as the international
community faced in the former Yugoslavia, in Rwanda and Kosovo, makes
rape a weapon in destroying an ethnic, religious, racial or national group
within the meaning of the Genocide Convention.

On this ground, the practice of the ICTY and the ICTR plays a central
role in interpreting and applying the rules of international humanitarian
law in accordance with the necessity of the recent events that have
occurred around the world.There cannot be any doubt that the practice
of the ad hoc tribunals will contribute to international humanitarian and
human rights law in a positive way, and most importantly, it will have an
immense precedential value for the International Criminal Court (ICC)

See infra Chapter 1, note 2.

See infra Chapter 1, note 4.

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), UN. Doc. No. S/25704 & Add. 1 (1993). “... the international tribunal should apply rules of
international humanitarian law which are beyond any doubt part of customary law ...” (para. 34
emphasis added).

kAW
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which came into operation on 1 July 2002. The main reason why the
practice of the ad hoc tribunals will create a precedential value for the
ICC lies in the fact that the ICTY and the ICTR have to apply the custom-
ary rules of international humanitarian law as far as the substantive law
of the International Tribunal (in particular, the rules governing war
crimes, the crime of genocide and crimes against humanity) are
concerned. In the same vein, the regulation of the ICC Statute is, mutatis
mutandis, similar to the Statutes of the ICTY and the ICTR in this regard,
and it is considered as reflecting the customary international humanitar-
ian law with regard to these international crimes. In this sense, the ad
hoc tribunals and the ICC are established to implement the customary
rules of international law at the international level for the crimes which
are of concern to the international community. Of course, the
Judgements rendered by the ICTY and the ICTR will not have a binding
effect on the ICC, but they will constitute invaluable sources of guidance
for the ICC.In this study, the use of the phrase ‘precedential value’ should
be understood in this context, not in any other literal meaning.

For the reasons indicated above, the aim of this study is to examine
the international humanitarian law rules and their application by the ad
hoc tribunals in relation to the substantive law of the ICTY and the ICTR.
In this sense, the practice of the ad hoc tribunals and their contribution
to international humanitarian law and impact on the ICC will be
discussed.

In accordance with this purpose, the study is divided into two parts:
Under Part 1 (comprising Chapters 1 and 2) the legality of the establish-
ment of the ad hoc tribunals and of the ICC is examined.

Chapter 1 specifically deals with the establishment of the ICTY and
the ICTR.The situations which lead the UN Security Council to establish
such tribunals are briefly explained, and the legality and the competence
of the Security Council to create these international criminal organisa-
tions are discussed in light of the theory and of the practice of the ICTY.
Due to its importance (being the first truly established international
criminal tribunal in human history), the view taken by the Trial and
Appeals Chamber of the ICTY is discussed in detail.

Chapter 2 looks at the background of the creation of the ICC. The
reasons for including this as a separate chapter is first to indicate the
impact of the ad hoc tribunals on the establishment of the ICC and its
Statute, and secondly, to refer to the regulations of the Statute of the ICC
in the following chapters in order to address differences and similarities
between the ad hoc tribunals and the ICC.This chapter also examines the
obstacles to creating an international criminal court that prevented the
international community from having such a court for centuries under
the practice of the International Tribunals.

Part 2 (comprising Chapters 3-6) represents the core of this study
and deals with the substantive law of the ad hoc tribunals consisting of
individual criminal responsibility, war crimes, the crime of genocide and
crimes against humanity.

Chapter 3 examines first the concept of individual criminal responsi-
bility in international law since it is crucial with regard to enforcing the



4 IMPLEMENTING INTERNATIONAL HUMANITARIAN LAW

rules of international humanitarian law. Then, the practice of the ICTY
and the ICTR and their contribution to international humanitarian law
and impact on the ICC is discussed in light of the Judgements rendered
by the ad hoc tribunals and of the latest developments in international
humanitarian law such as the 1996 ILC Draft Code of Crimes Against the
Peace and Security of Mankind and of the ICC Statute.

Chapters 4-6 deal with the international crimes, war crimes (the
grave breaches of the Geneva Conventions of 1949 and the 1977
Additional Protocol I on the one hand, and violations of the laws or
customs of war on the other hand), the crime of genocide, and crimes
against humanity, respectively. In this context, the theory and practice of
the ad hoc tribunals with regard to interpreting and applying the
elements of international crimes and the substantive contents of war
crimes, genocide and crimes against humanity are discussed in detail. The
approach taken by the ICTY and the ICTR in this regard and its signifi-
cance in international humanitarian law - in particular, creating a
precedential value for the ICC - are indicated in light of the 1996 ILC
Draft Code and of the ICC Statute.

The study is ended by drawing some general conclusions under the
heading of ‘Concluding Remarks’.



Part 1

The Establishment of the Ad Hoc Tribunals
(the ICTY and the ICTR) and the
International Criminal Court (the ICC)






The Establishment of the ICTY
and the ICTR

Introduction

As is well known, in 1945 and 1946 after the Second World War, the
International Military Tribunal at Nuremberg (the Nuremberg Tribunal)
and the International Military Tribunal for the Far East (the Tokyo
Tribunal) were established by the Allied Powers to prosecute German
and Japanese war criminals.' In 1993 and 1994 for the first time since the
Nuremberg and Tokyo trials, the international community created two
further international criminal tribunals to try individuals charged with
violations of international humanitarian law. The first is the ICTY which
was established by UN Security Council Resolution 827 of May 19932 ‘to
prosecute persons responsible for serious violations of international

1. The United Kingdom, France, the United States and the Soviet Union were the Allied Powers in
the Second World War. See Agreement for the Prosecution and Punishment of Major War
Criminals of the European Axis, 8 August 1945 (hereinafter the London Agreement), 59 Stat.
1544, 82 UNTS 279 that includes the Charter of the Nuremberg Tribunal and the basic princi-
ples of the trial. However, the Tokyo Tribunal was not established by conclusion of a treaty. See
Special Proclamation by the Supreme Commander for the Allied Powers, Establishment of an
International Tribunal for the Far East, 19 January 1946, TIAS No. 1589. 4 Bevans 20; In interna-
tional law, there are a number of works considering the Nuremberg and Tokyo Tribunals. Some
of them can be indicated as follows: Conot, R., Justice at Nuremberg (New York: Harper and
Row, 1983); Taylor, T., The Anatomy of the Nuremberg Trials (New York: Knopf, 1992);
Brackman, A., The Other Nuremberg: The Untold Story of the Tokyo War Crimes Trials
(Morrow, 1987); Wright, Q., ‘The Law of the Nuremberg Trial’ (1947) 41 AJIL, p. 38; Wright, Q.,
‘Legal Positivism and the Nuremberg Judgement’ (1948) 42 AJIL, p. 405; Schick, EB., ‘The
Nuremberg Trial and the International Law of the Future’ (1947) 41 AJIL, p. 770; Kuhn, A K.,
‘International Criminal Jurisdiction’ (1947) 41 AJIL, p. 430; Finch, G.A., ‘The Nuremberg Trial
and International Law’ (1947) 41 AJIL, p. 20; Ehard, H., ‘The Nuremberg Trial Against the Major
War Criminals and International Law’ (1949) 43 AJIL, p. 223; Clark, R.S., ‘Nuremberg and Tokyo
in Contemporary Perspective’, in T.L.H. McCormack and G.J. Simpson (eds.), The Law of War
Crimes National and International Approaches (The Hague, London, Boston: Kluwer Law
International, 1997), p. 171; Chaney, K.R., ‘Pitfalls and Imperatives: Applying the Lessons of
Nuremberg to the Yugoslav War Crimes Trials’ (1995), 14 Dick. J. Int.’l L., p.57.

2. Adopted unanimously by the Security Council at its 3217 meeting, on 25 May 1993.SC Res. 827,
UNSCOR, 48th Year, 1993 SC Res. & Dec. At 29, UN Doc. S/INF/49 (1993).
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humanitarian law committed in the territory of the former Yugoslavia
since 1991’° The second is the ICTR which was set up again by the
Security Council Resolution 955 of 8 November 1994* ‘to prosecute
persons responsible for serious violations of international humanitarian
law committed in the territory of Rwanda and Rwandan citizens respon-
sible for such violations committed in the territory of neighbouring
States, between 1 January 1994 and 31 December 1994’ °

In contrast to the Nuremberg and Tokyo Tribunals,® the Yugoslavia and
Rwanda Tribunals were established by the Security Council on behalf of
the entire international community in order to maintain or restore inter-
national peace and security.” For this reason, these two tribunals can be
seen as the first truly established international criminal tribunals for the
prosecution of those persons who are responsible for serious violations
of international human rights law and of international humanitarian law.?

In this chapter, before examining the legality of the establishment of
the ICTY and the ICTR in light of the practice of the ad hoc tribunals, the
legal and factual conditions which led the UN Security Council to estab-
lish international criminal tribunals in the former Yugoslavia and Rwanda
will be briefly explained below.

The Situations in the Former Yugoslavia and Rwanda

In the last decade of the twentieth century, the international community
witnessed two major human rights tragedies; one of them in the heart of
Europe (in the former Yugoslavia) and the other in the central African
State of Rwanda. As will be seen in detail in the following sections, the
types of crimes committed in the former Yugoslavia included genocide,
torture, rape or other forms of sexual assaults used as an instrument of
war and the practice of ethnic cleansing, mistreatment of civilian prison-
ers, destruction of personal, historical and cultural public property,
forceful displacement of the civil population and attacks on schools,
hospitals and so on. Similarly, in Rwanda, hundreds of thousands of
people have suffered the same forms of ill treatment in violation of
human rights and of international humanitarian law.

3. Art 1 of the ICTY Statute.

4. Adopted by a vote 13-1-1 by the Security Council at its 3453rd meeting, on 8 November 1994.
SC Res. 955, UNSCOR, 49th Year, 3453 meeting at 1, UN Doc. S/Res/955 (1994).

5. Art. 1 of the ICTR Statute.

6. Some scholars accept the Nuremberg and Tokyo tribunals as ‘Victors’ courts’. In this context,
see Minear, R.H., Victors’ Justice the Tokyo War Crimes Trial (Princeton, New Jersey: Princeton
University Press, 1971); Rubin,A.P, ‘International Crime and Punishment’ (1993),33 Nat. Int., p.
73.

7. Greenwood, C.,The International Tribunal for Former Yugoslavia’ (1993), 69, 4 Int. Aff., p. 641;
Scharf, M.P, ‘Have We Really Learned the Lessons of Nuremberg?’ (1995), 149 Mil. L. Rev., p. 66.

8. Meron,T.,‘War Crimes in Yugoslavia and the Development of International Law’ (1994), 88 AJIL,
p.78.
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The Former Yugoslavia

The Socialist Federal Republic of Yugoslavia which was situated in the
Balkan Peninsula, consisted of six republics (Slovenia, Croatia, Serbia,
Bosnia-Herzegovina, Montenegro, Macedonia), and two autonomous
regions (Kosovo and Vojvodina).The ethnic and religious structure of the
republics of the former Yugoslavia is one of the most complex in the
world.’ In this context, before the dissolution of the Socialist Federal
Republic of Yugoslavia, Slovenia was comprised of 90 per cent ethnic
Slovenes and 10 per cent ethnic minorities of Serbs, Croats and
Hungarians. Croatia was comprised of 85 per cent ethnic Croats and 11.5
per cent ethnic Serbs, who predominantly inhabit Krajina and Petrinja.
Two-thirds of the population of Serbia are ethnic Serbs. This includes
Kosovo with, at that time a 91 per cent ethnic Albanian population, and
Vojvodina with a 19 per cent ethnic Hungarian population; these were
formerly autonomous regions that were incorporated into Serbia in
September 1990. Bosnia-Herzegovina has 40 per cent Muslims, 32 per
cent Serbs and 18 per cent Croats. Two-thirds of Montenegro’s popula-
tion are Montenegrins and the minority is made up of Muslims and
Albanians. Macedonia consists of 67 per cent Macedonians, 20 per cent
Albanians and other minorities."

Prior to the disintegration of the former Yugoslavia, there were
relatively few manifestations of ethnic problems in this part of Europe."
Formally, the dissolution of the former Yugoslavia began on 25 June 1991
when Slovenia and Croatia declared their independence from the
Yugoslavian Federation, following their own Assemblies’ resolutions on
20 February 1991 and 21 February 1991 respectively.’* This had preceded
a referendum in Slovenia on 23 December 1990 in which 88.5 per cent
of the Slovenes voted in favour of independence from Yugoslavia."* The
ethnic Serbs in Slovenia and Croatia responded by declaring their own
autonomous regions: On 13 August 1991, the Serbs in Slovenia declared a
‘Serbian Autonomous Region of Western Slovenia’. In Croatia, this ethnic
group had shown their intention to do the same in a referendum held on
12 May 1991 in which they manifested their wish to remain a part of the
Yugoslavian Federation.'

The process of disintegration in the former Yugoslavia eventually
descended into a series of military clashes which gave rise to some of the
worst human rights violations yet seen. The parties involved in the

9. For the ethnic structure of the republics of the former Yugoslavia and its effect on the dissolu-
tion, see Glenny, M., The Fall of Yugoslavia the Third Balkan War (Penguin Books, 1992);
Duncan, W.R., “Yugoslavia’s Break-up’, in W. Raymond Duncan and G. Paul Holman, Jr. (eds),
Ethnic Nationalism and Regional Conflict: The Former Soviet Union and Yugoslavia (Boulder,
San Francisco, Oxford: Westview Press, 1994), pp. 19-33.

10. Weller, M., ‘The International Response to the Dissolution of the Socialist Federal Republic of
Yugoslavia’ (1992), 86 AJIL, p. 569.

11. Morris, V. and M.P. Scharf, An Insider’s Guide to the International Criminal Tribunal for the
Former Yugoslavia, Vol. 1 (Irvington-on-Hudson, New York: Transnational Publishers, 1995), p.
18.

12. Keesing’s Record of World Events, 1991, p. 28204.

13. Weller, p. 569; Kessing’s, 1990, p. 37924.

14. Keesing’s, 1991, pp. 38204, 38375.
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conflict were varied and the place of the conflict changed at various
times from Slovenia to Croatia and lastly to Bosnia-Herzegovina."

Generally speaking, the military conflicts in the former Yugoslavia
involved three phases:'

The first phase involved the conflict in Slovenia and it began when
Slovenia declared its independence from the former Yugoslavia on 25
June 1991. The warring factions in this conflict were the Yugoslav
People’s Army (JNA), Slovenia Territorial Defence Forces and local
Slovenian Police, and this phase lasted for a few weeks in June and July
1991."7

The second phase involved the conflict in Croatia and started before
that Republic formally declared its independence on 25 July 1991. It
involved on the one hand the JNA, Serb militia in Krajina and in eastern
and western Slavonia, special forces from Serbia, local special forces, and
Serb police and armed civilians; on the other hand the newly formed
Croatian Army, the Croatian National Guard, local militia special forces,
local Croatian Police and armed civilians. Although the JNA officially
withdrew from Croatia in November 1991, it continued to support the
newly formed, self-declared ‘Serb Republic of Krajina’ army."®

The third and last phase of the conflict was in Bosnia-Herzegovina and
began following its declaration of independence on 6 March 1992. The
conflict in Bosnia and Herzegovina was the most terrible one and
involved the following warring factions: Croatian and Bosnian
Government forces, Bosnian Government and Serbian forces, and
Croatian and Serbian forces. The Croatian Army, local Croatian police,
volunteer civilians and ‘special forces’ supported the Croatian Defence
Council in Bosnia-Herzegovina. The fighting between the Bosnian
Government and JNA lasted from April to June 1992 when the JNA
‘officially’ withdrew from Bosnia and Herzegovina, leaving behind JNA
Serbian troops and their military equipment.” In addition to the regular
armies of the Federal Republic of Yugoslavia® (FRY), Croatia and Bosnia-
Herzegovina, there were three additional armies taking part in the
conflict, namely, the Bosnian-Serb Army, the Serbian Army of Croatia and
the Croatian Defence Council.”!

While the conflict was continuing in the former Yugoslavia, four
Yugoslav republics - Slovenia, Croatia, Bosnia-Herzegovina and
Macedonia - sought recognition as independent States by the inter-

15. Bassiouni, M.C. and P. Manikas, The Law of the International Criminal Tribunal for the Former
Yugoslavia (Irvington-on-Hudson, New York: Transational Publishers, 1996), p. 39.

16. The Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992), paras. 110-13 (hereinafter Final Report).

17. Final Report, para. 111.

18. Ibid., para. 112.

19. Ibid., para. 113.

20. The Federal Assembly adopted the constitution of a new Yugoslav State - the Federal Republic
of Yugoslavia - consisting of two republics Serbia (including its autonomous regions of Kosovo
and Vojvodina) and Montenegro on 27 March 1992.

21. Bassiouni and Manikas, p. 41; Final Report, para. 118.
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national community.”> On 15 January 1992 the European Community
(EC) recognised Slovenia and Croatia both of which fulfilled the
requirements of the Declaration on the Guidelines on Recognition of
new States in Eastern Europe and the Soviet Union issued by the Foreign
Ministers of the Community.?® These two countries were firstly recog-
nised by Germany on 23 December 1991.>" On 6 April 1992, the EC
officially recognised Bosnia-Herzegovina.” The United States’ recognition
followed this on 7 April 1992 At the same time Slovenia and Croatia were
also recognised by the United States.* All three States were accepted for
membership in the United Nations on 22 May 1992.7 The recognition of
Macedonia was problematic in the EC, because of the Greek position
arguing that the name ‘Macedonia’ implied that the northern part of
Greece - also known as Macedonia - would be subject to territorial
claims.*®

During the period of the conflicts in the former Yugoslavia, the most
shocking human rights violations, and violations of the laws of war took
place in the heart of Europe. Although all conflicts involved atrocities,
the quantity of the killing, rape and other forms of sexual assaults,‘ethnic
cleansing’ and other types of crimes committed in the former Yugoslavia
impelled the international community to seek to bring to account those
responsible as an element of its attempts to restore international peace.”
In the meantime, the sources of information relating to the human rights
violations were numerous. In this sense, some non-governmental organi-
sations (NGOs) such as Amnesty International,*® Helsinki Watch,*' part of

22. Rich, R.,‘Recognition of States:The Collapse of Yugoslavia and the Soviet Union (1993), 4 EJIL,
p- 36;Turk, D.,‘Recognition of States:A Comment’ (1993), 4 EJIL, p. 66 For the British policy on
recognition of new States (the Baltic States and the Republics of the Former Yugoslavia) see
Warbrick, C., ‘Recognition of States’ (1992), 41 ICLQ, p. 473; and also see the same author
‘Recognition of States Part 2’ (1993), 42 ICLQ, p. 433.

23. The texts of the Declaration on the Guidelines on the Recognition of New States in eastern
Europe and in the Soviet Union (16 December 1991) and Declaration on Yugoslavia
(Extraordinary EPC Ministerial Meeting, Brussels, 16 December 1991) are available in (1993), 4
EJIL, pp. 72-3 respectively. The Guidelines reprinted in (1992) 31 ILM, p. 1486. In this context,
see Opinions of the Arbitration Commission of the International Conference on Yugoslavia
(also known as the Badinter Commission, after its president, Mr Badinter), in (1993), 4 EJIL, p.
74, reprinted in (1992), 31 ILM, p. 1494; Rich, p. 49; Weller, p. 586; Warbrick (1992), p. 477.

24. Weller, p. 588.

25. Rich, p. 50;Weller, p. 593.

26. Warbrick (1993), p. 435; Rich, p. 50.

27. Final Report, see supra note 21.

28. Weller, p. 594; Rich, p. 51.As a result of the widespread recognition of these republics by the
international community and also the adoption of the new Yugoslav State as the FRY on 27 April
1992 by the Federal Assembly, the existence and independence of these four republics of the
former Yugoslavia was confirmed.

29. Greenwood, p. 642.

30. Amnesty International, Bosnia-Herzegovina: ‘You Have No Place Here’: Abuses in Bosnian Serb-
Controlled Areas, Al Index EUR 63/11/94 (this report concerns abuses in Bosnian
Serb-controlled towns such as Banja Luka, Prijedor, Bosanska Gradiska, Mahovljani and others);
Amnesty International, Bosnia-Herzegovina: Living for the Day - Forcible Expulsions from
Bijeljina and Janja, Al Index EUR 63/22/94 (this document has relied largely on interviews
with displaced persons in Tuzla, Bosnia-Herzegovina, in October 1994); Amnesty
International, Further Reports of Torture and Deliberate and Arbitrary Killings in War Zones
(March 1992); Amnesty International, Bosnia-Herzegovina: Gross Abuses of Basic Human
Rights (1992).
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the intergovernmental process of the Conference on Security and
Cooperation in Europe (CSCE),”* the United Nations Human Rights
Commission (UNHRO),* the International Committee of the Red Cross
(ICRC),* and the European Community,” and as an individual State the
United States,* produced a great many documents demonstrating the
widespread extent of violations of human rights and of international
humanitarian law in the former Yugoslavia. Among the information
sources, the most detailed and valuable was the Final Report of the
Commission of Experts with its Annexes.”” As will be seen below, the

31. Helsinki Watch, Report on War Crimes in Bosnia-Herzegovina (August 1992); Helsinki Watch,
Abuses Continue in the Former Yugoslavia: Serbia, Montenegro and Bosnia-Herzegovina
(July 1993).

32. Report of CSCE Mission to Inspect Places of Detention in Bosnia-Herzegovina (29 August-4
September 1992).

33. On behalf of the UNHRC Tadeusz Mazowiecki, Special Rapporteur of the Commission on
Human Rights, submitted a series of reports concerning the alleged violations of human
rights and international humanitarian law: Report on the Situation of Human Rights in the
Territory of the former Yugoslavia Submitted by Mr Tadeusz Mazowiecki, Special
Rapporteur of the Commission on Human Rights Pursuant to Paragraph 14 of Commission
Resolution 1992/5-1/1 of August 1992 (hereinafter Periodic Report of the Special
Rapporteur) UN Doc. /24516 (1992); UN Doc. E/CN.4/1994/3 (1993) (First Periodic Report
of the Special Rapporteur); UN Doc. E/CN.4/1994/4 (1993) (Second Periodic Report of the
Special Rapporteur); UN Doc. E/CN.4/1994/6 (1993) (Third Periodic Report of the Special
Rapporteour); UN Doc. E/EN.4/1994/8 (1993) (Fourth Periodic Report of the Special
Rapporteur); UN Doc. E/CN.4/1994/47 (1993) (Fifth Periodic Report of the Special
Rapporteur); UN Doc. E/CN.4/1994/110 (1994) (Sixth Periodic Report of the Special
Rapporteur); UN Doc. E/CN.4/1995/4 (1994) (Seventh Periodic Report of the Special
Rapporteur); UN Doc. E/CN.4/1995/10 (1994) (Eighth Periodic Report of the Special
Rapporteur); UN Doc. A/49/641 (UN Doc. $/1994/1252) (1994) (Ninth Periodic Report of
the Special Rapporteur); UN Doc. E/CN.4/1995/57 (1995) (Tenth Periodic Report of the
Special Rapporteur).

34. Sommaruga, C., The President of the ICRC, Saving Lives in Bosnia-Herzegovina (October
1992).

35. European Community Investigative Mission into the Treatment of Muslim Women in the
Former Yugoslavia: Report to European Community Foreign Ministers, UN Doc. $/25240 (3
February 1993).

36. The United States has submitted the most valuable information available and in its reports
has depended upon to the extent possible eyewitness accounts.The estimated dates of the
events, grave breaches of the fourth Geneva Convention, abuse of civilians in detention
centres, deliberate attacks on non-combatants, wanton devastation and destruction of
property, and other events, including mass forcible expulsion and deportation of civilians,
are indicated at the left side of the report.These reports are: First Report on the War Crimes
in the Former Yugoslavia Submission of Information to the United Nations Security Council
in Accordance with Paragraph 5 of Resolution 771 (1992) (22 September 1992); Second
Report on War Crimes in the Former Yugoslavia Supplemental United States Submission of
Information to the United Nations Security Council in Accordance with Paragraph 5 of
Resolution 771 (1992) and Paragraph 1 of Resolution 780 (1990) (22 October 1992); Third
Report on War Crimes in the Former Yugoslavia (6 November 1992); Fourth Report on War
Crimes in the Former Yugoslavia (7 December 1992); Sixth Report on War Crimes in the
Former Yugoslavia (1 March 1993); Seventh Report on War Crimes in the Former Yugoslavia
(12 April 1993); Eighth Report on War Crimes in the Former Yugoslavia (16 June 1993).

37. The Final Report includes twelve annexes amounting to about 3,200 pages of detailed infor-
mation and analysis. Before the Final Report,the Commission of Experts had submitted two
more reports: Interim Report of the Commission of Experts Established Pursuant to Security
Council Resolution 780 (1992), UN Doc. S/25274 (hereinafter Interim Report); Interim
Report of the Commission of Experts Established Pursuant to Security Council Resolution
780 (1992), UN Doc. S/26545 (hereinafter Second Interim Report).
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Commission of Experts was established pursuant to Security Council
Resolution 780 (1992) by the Secretary-General to examine and analyse
the information submitted by States and international humanitarian
organisations in accordance with resolution 771 (1991) and also to inves-
tigate violations of international humanitarian law committed in the
territory of the former Yugoslavia. It provided much evidence relating to
crimes committed in the former Yugoslavia.*

From the point of view of this study, a brief look at the crimes
committed in the former Yugoslavia is important since it explains why it
was considered necessary to establish the ICTY. The concept of ‘ethnic
cleansing’® is the major character of the crimes committed in the said
area. The term ‘ethnic cleansing’ in the context of the conflicts in the
former Yugoslavia, means ‘rendering an area ethnically homogenous by
using force or intimidation to remove persons of given groups from the
area’.” It ‘has been carried out by means of murder, torture, arbitrary
arrest and detention, extra-judicial executions, rape and sexual assaults,
confinement of civilian population in ghetto areas, forcible removal,
displacement and deportation of civilian population, deliberate military
attacks or threats of attacks on civilians and civilian areas, and wanton
destruction of property’. All parties involved in the conflicts have
committed grave breaches of the Geneva Conventions, the crime of
genocide and crimes against humanity; however, although the Serbs and
Croats have practised these crimes as part of a policy of ‘ethnic cleans-
ing’, Bosnian Muslims have not committed these crimes in the same way.
The number of violations by the Bosnians is significantly less than the
other violations committed by the Serbs and Croats.” Rape and other
forms of sexual assault,” mass graves,* the shelling of cities,* detention

38. “The [Flinal [R]eport of the Commission includes ... substantive findings on alleged crimes
of “ethnic cleansing”, genocide and other massive violations of elementary dictates of
humanity, rape and sexual assault and destruction of cultural property committed in various
parts of Bosnia and Herzegovina’ (Letter dated 24 May 1994 from the Secretary-General to
the President of the Security Council transmitting the Final Report of the Commission of
Experts).

39. Kresock, D.M., ‘““Ethnic Cleansing” in the Balkans: The Legal Foundations of Foreign
Intervention’ (1994), 27 Corn. Int.’l L. J., pp. 221-5. For the analysed meaning of this term,
see Petrovic, D., ‘Ethnic Cleansing - An Attempt at Methodology’ (1994), 5 EJIL, pp. 342-59;
and also see Cigar, N., Genocide in Bosnia: The Policy of ‘Ethnic Cleansing’ (College Station,
TX: Texas A&M University Press, 1995); Scharf, M.P,, Balkan Justice: The Story Behind the
First International War Crimes Trial since Nuremberg (Durham, NC: Carolina Academic
Press, 1997), pp. 29-30.

40. Interim Report, para. 55; Final Report, para. 129.

41. Interim Report, para. 56; Final Report, para. 129.

42. Final Report, para. 148.

43. Ibid., paras. 232-53. ‘The Commission has information indicating that girls as young as 7
years old and women as old as 65 have been raped while in captivity. The group most
targeted for rape, however, is young women between the ages of 13 and 35. Mothers of
young children are often raped in front of their children and are threatened with the death
of their children if they do not submit to being raped. ... There have also been instances of
sexual abuses of men as well as castration and mutilation of male sexual organs’ (para. 230
o).

44. Ibid., paras. 254-84.‘As of 31 March 1994, the Commission received information leading to
the identification of 187 mass grave sites ... 143 are located in Bosnia and Herzegovina and
44 are in Croatia’ (para. 256). ‘The number of bodies ... ranges from 3 persons to 5,000
persons’ (para. 257); Bassiouni and Manikas, pp. 56-7.
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camps, and the prevention of humanitarian aid,” are just a few
examples of the facts underpinning the ‘ethnic cleansing’ campaign
conducted by the Serbs and Croats in the former Yugoslavia.

The conflict described above lasted from 1991 to the end of 1995.
Eventually on 14 December 1995, the representatives of the Republic of
Bosnia-Herzegovina, the Republic of Croatia and the Federal Republic of
Yugoslavia signed the Dayton Peace Agreement® at the Paris Peace
Conference. The Dayton Peace Agreement accepted the ICTY as an
‘essential aspect’ of peace implementation.® It is also important to note
that the ratification of the Agreement by the Federal Republic of
Yugoslavia was its first official recognition of the ICTY.”

Rwanda

In 1994, the international community witnessed one of the worst viola-
tions of human rights and of international humanitarian law in the
central African State of Rwanda. During the course of the past 45 years,
especially, ‘the years 1959, 1963, 1966, 1990, 1991, 1992 and 1993 were
marked by massacres in Rwanda’.”' The last and worst in this series of
massacres was started on 6 April 1994, following the death of the
President of Rwanda, Juvenal Habyarimana, and the President of Burundi,
Cyprion Ntyamira, in an air crash in Kigali, the capital city of Rwanda.>*
This event triggered planned, systematic, widespread human rights viola-
tions, crimes against humanity and genocide against the Tutsi minority
and moderate Hutus by other members of the Hutu ethnic group.”

45. Bassiouni and Manikas, pp.57-9.

46. ‘The Commission received information concerning a total of 715 camps ... 237 were
operated by Bosnian Serbs and the former Republic of Yugoslavia; 89 were operated by the
Government and army of Bosnia and Herzegovina; 77 were operated by Bosnian Croats, the
Government of Croatia, the Croatian Army and the Croatian Defence Council; 4 were
operated jointly by the Bosnian Government and Bosnian Croats; and 308 camps for which
it is not known with certainty under whose effective control they were’ (Final Report, paras.
216-17).

47. Final Report, paras. 67-71; Bassiouni and Manikas, pp. 61-2.

48. UN Doc. $/1995/999 (1995); reprinted in (1996) 35 ILM, p. 89. The representatives of the
three Republics had initialled the General Framework Agreement for Peace in Bosnia and
Herzegovina and the Annexes thereto on 21 November 1995 after the peace talks at Wright-
Patterson Air Force Base in Dayton, Ohio. (Akhavan, P, ‘The Yugoslav Tribunal at a
Crossroads: The Dayton Peace Agreement and Beyond’ (1996), 18 HRQ, p. 274.)

49. Akhavan, p. 260.

50. Ibid., p. 274.

51. Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 935 (1994), UN Doc. $/1994/1405 (hereinafter Final Report for Rwanda), para.
55.

52. Shraga, D. and R. Zacklin, ‘The International Criminal Tribunal for Rwanda’ (1996), 7 EJIL, p.
502; Sunga, L.S., ‘The First Indictments of the International Criminal Tribunal for Rwanda’
(1997), 18 Hum. Rts. L. J., p. 331; Dzubow, J.A., “The International Response to the Civil War
in Rwanda’ (1994), 8 Ge. Imm. L. J., p. 515.

53. Report of the Representative of the Secretary-General, Mr Francis Deng, submitted Pursuant
to Commission on Human Rights Resolution 1993/95, UN Doc. E/CN.4/1995/50/Add.4 (16
February 1995) para. 1; Final Report for Rwanda, para. 56. Before the conflict, the Rwanda
population consisted of approximately 84 per cent Hutus, 14 per cent Tutsi and 2 per cent
others (Final Report for Rwanda, para. 59).
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During the period from 6 April 1994 to 18 July 1994, an estimated
500,000 civilians were killed in Rwanda.>® The warring factions in this
civil war were the Rwandan Patriotic Front (RPF) which was a Tutsi rebel
force and came from Uganda, and Hutu extremists. The crimes commit-
ted in Rwanda were all planned, systematic atrocities.”® A great deal of
evidence pointed to this: the speech of Leon Mugesera in 1992, an official
in the period of President Habyarimara, calling upon ‘Hutus to kill Tutsis
and to dump their bodies in the rivers of Rwanda’,* the racist campaign
against the Tutsi ethnic group by the media belonging to the Government
especially by Radio Rwanda and Radio-Télévision Libre des Mille Collines
(RTLM),”” the distribution of arms to the civilian population and the train-
ing camp for Hutu militia® give some indication of the preparation and
planning of the violence.

While the conflict was continuing, the attempts of the United Nations
Assistance Mission for Rwanda (UNAMIR) were not enough to bring an
end to the civil war between the RPF and the forces of the Government
of Rwanda. The civil war in Rwanda was ended by the RPF’s unilateral
declaration of a cease-fire on 18 July 1994.”

Despite the fact that there was ample evidence that acts of genocide
had taken place in Rwanda, the Security Council followed the same
approach (as will be seen in detail below) as with the conflict in the
former Yugoslavia. After a series of resolutions, it requested the Secretary-
General to establish an impartial Commission of Experts to examine and
analyse information and also to provide evidence relating to the viola-
tions of international humanitarian law and particularly, the crime of
genocide perpetrated in Rwanda.® In a short period, the Commission of
Experts submitted its Interim Report to the Security Council on 1
October 1994.' Relying on this report and the Special Rapporteur’s

54. Final Report for Rwanda, para. 57. According to the Report of the Special Rapporteur, the
number of murdered civilians was close to one million (Report on the Situation of Human
Rights in Rwanda Submitted by Mr R. Degni-Segui, Special Rapporteur of the Commission
on Human Rights, under Paragraph 20 of Commission Resolution E/CN.4/S-3/1 of 25 May
1994, UN Doc. E/CN.4/1995/7 (28 June 1994) para. 24). In this context also, see Morris, V.
and M.P.Scharf, The International Criminal Tribunal for Rwanda,Vol.I (Irvington-on-Hudson,
New York: Transnational Publishers, 1998) (hereinafter the ICTR), pp. 53-9. For a sociologi-
cal view, see Diessenbacher, H., ‘Explaining the Genocide in Rwanda’ (1995), 52 L.&S., pp.
58-88.

55. UN Doc. E/CN.4/1995/7, para. 25. For the examples showing that the massacres are system-
atic and atrocities, see the same report paras. 27-8.‘Generally, the victims are attacked with
machetes, axes, cudgels, clubs, sticks or iron bars.The Kkillers sometimes go so far as to cut
off their fingers, hands, arms and legs one after another before cutting off their heads or
splitting their skulls’ (para. 28).

56. Final Report for Rwanda, para. 63.

57. Ibid., para. 64; UN Doc. E/CN.4/1995/7, para. 26. For the activities of the RTLM, see Report
on the Situation of Human Rights in Rwanda submitted by Mr R. Degni-Segui, Special
Rapporteur of the Commission on Human Rights, under Paragraph 20 of Resolution S-3/1
of 25 May 1994, UN Doc. E/CN.4/1995/12 (12 August 1994), paras. 19-20.

58. Final Report for Rwanda, para. 65; UN Doc. E/CN.4/1995/7, para. 26.

59. Johnson, L.D.,‘The International Tribunal for Rwanda’ (1996), 67 Rev. Int. D. P., pp.211-13.

60. SC Res. 935 (1 July 1994).

61. Preliminary Report of the Commission of Experts Established Pursuant to Security Council
Resolution 935 (1994), UN Doc. S/1994/1125.The Final Report was submitted by a letter
dated 9 December 1994 from the Secretary-General to the Security Council. In its report,
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Reports of the Commission on Human Rights, the UN Security Council
established the ICTR by its Resolution 955 of 8 November 1994.%

The Establishment of the International Criminal Tribunals

Although the Security Council sometimes had not paid a sufficient
degree of attention to the violations of international humanitarian law in
the former Yugoslavia, it adopted a number of strongly worded resolu-
tions during the conflicts. For example, in its Resolutions 752 (15 May
1992) and 757 (30 May 1992), the Security Council urged all parties
involved in the conflicts to refrain from mass forcible expulsion and
deportation of civilians and changing the ethnic composition of the
population. In the preamble to Resolution 771 (13 August 1992), it
expressed ‘grave alarm at continuing reports of widespread violations of
international humanitarian law’ and was especially concerned about
abuses of civilians in detention centres and attacks on civilians, hospitals
and ambulances. The same resolution and Resolution 779 (1992)
expressed concern over the ‘wanton devastation and destruction of
property’. Resolution 787 (1992) was concerned with attacks and acts of
harassment against the delivery of humanitarian aid. In 1993 and follow-
ing years, resolutions such as 819 (1993), 824 (1993), 836 (1993) were all
expressing concern over the atrocities including mortar attacks on
public places in Sarajevo, the siege of many Muslims by the Serbs in
Srebrenica, Bihac, Gorazde, Tuzla and so on and attacks on the cities
declared as ‘safe areas’ by the Security Council such as Srebrenica and
Mostar.

According to resolutions, the practice of the Security Council in
relation to the establishment of the Tribunal for the former Yugoslavia
can be summarised in four steps: ‘condemnation; publication; investiga-
tion; and, by establishing the tribunal, punishment’.

As a first step, the Security Council by its Resolution 764 of 13 July
1992 condemned atrocities perpetrated by the parties to the conflict as
violations of international humanitarian law and reaffirmed that all
parties must comply with international humanitarian law, especially the
Geneva Conventions of 12 August 1949, and confirmed ‘that persons who

the Commission of Experts concluded that there is a great deal of evidence proving that
‘acts of genocide against the Tutsi group were perpetrated by Hutu elements in a
concerted, planned, systematic and methodical way’ (para. 183). The Commission of
Experts has also concluded that individuals from both sides to the conflict committed
crimes against humanity and serious violations of international humanitarian law during
the period from 6 April 1994 to 15 July 1994 (paras. 181-2); and also in this context, for the
constituent elements of genocide such as the discovery of mass graves, the existence of
evidence and proof showing that the genocide of the Tutsi ethnic group was planned and
identification of persons responsible for the genocide, see Report on the Situation of
Human Rights in Rwanda Submitted by Mr R. Degni-Segui, Special Rapporteur of the
Commission on Human Rights, under Paragraph 20 of Resolution S-3/1 of 25 May 1994, UN
Doc. E/CN.4/1995/70 (11 November 1994), paras. 6--14.

62. See supra note 4.

63. O’Brien,].C.,‘The International Tribunal for Violations of International Humanitarian Law in
the Former Yugoslavia’ (1993), 87 AJIL, p. 640.
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commit or order the commission of grave breaches of the Conventions
are individually responsible in respect of such breaches’.*

Secondly, the Security Council adopted Resolution 771, on 13 August
1992, demanding the immediate cessation of all breaches of international
humanitarian law and calling upon States and international humanitarian
organisations to submit substantiated information concerning violations
of international humanitarian law to the Council.®

Thirdly, the Security Council, by its Resolution 780 (1992), requested
the Secretary-General to establish an impartial Commission of Experts to
examine and analyse the information submitted in accordance with
Resolution 771.And also according to this resolution, the Commission of
Experts had authority to obtain information as a result of its own inves-
tigations or efforts.®® Pursuant to Resolution 780 (1992), the
Secretary-General established the Commission of Experts consisting of
five members.?” In a short time, the Commission of Experts submitted its
first Interim Report, on 10 February 1993, concluding that ‘it would be
for the Security Council or another competent organ of the United
Nations to establish such a tribunal in relation to events in the territory
of the former Yugoslavia. The Commission observes that such a decision
would be consistent with the direction of its work.’®

As a fourth and final step, the Security Council adopted Resolution
808 of 22 February 1993 deciding, in principle, to set up an international
tribunal ‘for the prosecution of persons responsible for serious violations
of international humanitarian law committed in the territory of the
former Yugoslavia since 1991°.% This resolution also requested the
Secretary-General to submit ‘a report on all aspects of this matter, includ-
ing specific proposals and where appropriate options for the effective
and expeditious implementation of the decision ... taking into account
suggestions put forward in this regard by Member States’. Pursuant to
Resolution 808, the Secretary-General prepared a report including a draft
Statute of the Tribunal.” Following the Report of the Secretary-General,
the Security Council adopted Resolution 827 of 25 May 1993 establish-

64. SC Res. 764 (1992),adopted by the Security Council at its 3093rd meeting, on 13 July 1992.
UN Doc. S/RES/764 (1992).

65. SC Res. 771 (1992), adopted by the Security Council at its 3106th meeting, on 13 August
1992, UN Doc. S/RES/771 (1992); O’Brien, p. 641.

66. SC Res. 780 (1992), adopted by the Security Council at its 3119th meeting, on 6 October
1992, UN Doc. S/RES/780 (1992).

67. The Chairman: Professor Frits Kalshoven (Netherlands), the Members: Professor M. Cherif
Bassiouni (Egypt), Mr William J. Fenrick (Canada), Judge Keba Mbaye (Senegal) and
Professor Torkel Opsahl (Norway) (Interim Report, para. 2). For the Commission’s mandate
and composition, the methods used to collect evidence and the Commission’s findings, see
Bassiouni, M.C., ‘The Commission of Experts Established pursuant to Security Council
Resolution 780: Investigating Violations of International Humanitarian Law in the Former
Yugoslavia’ (1994), 5 Crim. L.F., p. 279.

68. Interim Report, para. 74.

69. SC Res. 808 (1993), adopted by the Security Council at its 3175th meeting, on 22 February
1993, UN Doc. S/RES/808 (1993).

70. Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution
808 (1993), including the Draft Statute of the Tribunal, UN Doc. $/25704 (3 May 1993)
(hereinafter Secretary-General’s Report).
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ing the Tribunal” and approved the draft Statute submitted by the
Secretary-General, without change.

As will be discussed below, the Security Council set up the Tribunal
pursuant to Chapter VII of the United Nations Charter to restore inter-
national peace and security. In this regard, there have been a number of
arguments relating to the Security Council’s actions, in particular, the
legality of the establishment and the competence of the Security Council
and the sovereign rights of States were main issues which need to be
considered.

Lastly, in this context, it can be concluded that the practice of the Security
Council in relation to the establishment of the ICTY created ‘a model for
responses to violations of international humanitarian law’.”> The Rwanda
case and the establishment of the Rwanda Tribunal, again by the Security
Council, is the best example proving this conclusion.As indicated earlier, the
Security Council has followed the same approach to set up the ICTR.

The Legality of the Establishment and Competence of the Security
Council

As indicated earlier, the Tribunals for the former Yugoslavia and Rwanda
were established by Security Council Resolutions 827 (1993) and 955
(1994) respectively, acting under Chapter VII of the UN Charter in order
to maintain or restore international peace and security. This attempt,
creating an international criminal tribunal, was innovative in nature. For
this reason, a number of legal issues concerning, particularly, the legality
of the establishment of these Tribunals and the Security Council’s compe-
tence in this regard need to be examined. In order to be credible and
effective the Tribunal had to be brought into being by a method firmly
based in law.”

The Legal Basis for the Establishment of an International Criminal
Tribunal

In the field of law, regarding the establishment of an ad hoc or permanent
international tribunal, four different methods are available: (a) an interna-
tional treaty, (b) a General Assembly Resolution, (¢) a Security Council
Resolution, and (d) creating an international tribunal by means of amending
the UN Charter (in this way the Tribunal would be similar to the
International Court of Justice, IC]).” In the case of the former Yugoslavia, the
first three methods were considered” and the Tribunal was established by
the Security Council acting under Chapter VII of the UN Charter.

71. SC Res. 827 (1993),adopted by the Security Council at its 3217th meeting, on 25 May 1993,
UN Doc. S/RES/827 (1993).

72. O’Brien, p. 644.

73. Greenwood, p. 641.

74. Blakesley, C.L.,‘Comparing the Ad Hoc Tribunal for Crimes Against Humanitarian Law in the
Former Yugoslavia & the Project for an International Criminal Court, Prepared by the
International Law Commission’ (1996) 67 Rev. Int. D. P., p. 141.

75. Kolodkin, R.A., ‘An Ad Hoc International Tribunal for the Prosecution of Serious Violations
of International Humanitarian Law in the Former Yugoslavia’ (1994), 5 Crim. L. F., p. 385.
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An International Treaty

The classic way of establishing an international tribunal, in the normal
course of events, is the conclusion of a treaty.” The treaty-based estab-
lishment has some important advantages with regard to giving an
opportunity to States to examine and elaborate the issues relating to the
establishment of the tribunal and also it allows States to exercise their
sovereign will in the negotiation and conclusion of the treaty. Above all,
the sovereign will of States is reflected in the fact that a tribunal created
by means of a treaty would only have jurisdiction over states party to the
instrument.”” Although this approach is preferable, in the context of the
former Yugoslavia, its advantages may become disadvantages in terms of
the required time for the negotiation, conclusion of the treaty and the
sufficient number of ratifications for its entry into force. Moreover, if the
interested States do not ratify and become a party to the treaty, the tribu-
nal would be pointless, since for the effectiveness of the tribunal, the
States concerned must be parties to the treaty.”™

A General Assembly Resolution

The second method for the establishment of an international tribunal for
the former Yugoslavia was to create the tribunal by means of a General
Assembly Resolution. As has been indicated in Article 7 of the UN
Charter, the General Assembly is one of the principal organs of the
United Nations, and its functions and powers are regulated in Articles
10-17 of the UN Charter. According to Articles 10 and 11, the General
Assembly has authority to discuss any questions or matters within the
scope of the UN Charter, and to make recommendations to the Member
States of the United Nations or to the Security Council.” In this regard,
the General Assembly ‘may discuss any questions relating to the mainte-
nance of international peace and security’,* and decisions with respect
to the maintenance of international peace and security have to be taken

76. Secretary-General’s Report, para. 19; Kolodkin, p. 385.

77. Secretary-General’s Report, para. 19.

78. 1Ibid., para. 20; Morris and Scharf, p. 40; Kolodkin, p. 387; Szasz, PC., ‘The Proposed War
Crimes Tribunal for Ex-Yugoslavia’ (1993),25 N.Y. Univ. J. Int.’l L. & Pol., p. 411.

79. Article 10 of the UN Charter provides: ‘The General Assembly may discuss any questions or
any matters within the scope of the present Charter or relating to the powers and
functions of any organs provided for in the present Charter, and, except as provided in
Article 12, may make recommendations to the Members of the United Nations or to the
Security Council or to both on any such questions or matters.

Article 11 (1) of the UN Charter provides: ‘The General Assembly may consider the
general principles of co-operation in the maintenance of international peace and security,
including the principles governing disarmament and the regulations of armaments, and
may make recommendations with regard to such principles to the Members or to the
Security Council or to both’

80. Art.11 (2) of the UN Charter.Article 12 of the Charter is an exception to the functions and
powers of the General Assembly. It states that “While the Security Council is exercising in
respect of any dispute or situation the functions assigned to it in the present Charter, the
General Assembly shall not make any recommendation with regard to that dispute or situa-
tion unless the Security Council so requests.
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by a two-thirds majority of the members present and voting, it is
accepted as an important question in the UN Charter.*

From the point of view of the establishment of the Tribunal, accepting
the involvement of the General Assembly, in drafting or reviewing the
Statute of the Tribunal would have been time consuming and would have
been difficult to reconcile with the urgency of the situation in the former
Yugoslavia, as expressed by Security Council Resolution 808 (1993).** On
the other hand, the establishment of the Tribunal might not have been
consistent with Articles 10-17, regulating the functions and powers of
the General Assembly, in terms of taking necessary measures to maintain
or restore international peace and security. According to Article 24 (1) of
the Charter of the United Nations, the Security Council has ‘primary
responsibility for the maintenance of international peace and security’,
and in this regard, it can decide what sort of measures will be taken in
accordance with Articles 41 and 42 of the UN Charter.” Relating to the
maintenance of international peace and security, the General Assembly is
merely authorised to make recommendations under Articles 10, 11, 13
and 14 of the UN Charter. In other words, the Charter does not give any
authority to the General Assembly to make binding decisions in the field
of maintaining international peace and security, thus, adopting a statute
for an ad hoc tribunal, making it obligatory for States to co-operate with
this tribunal and making orders and decisions of the tribunal binding on
States cannot be justified by relying on the establishment of the tribunal
by means of a General Assembly Resolution.*

A Security Council Resolution

The third way to establish an international tribunal for the former
Yugoslavia case was the adoption of its Statute by a Security Council
Resolution under Chapter VII of the UN Charter concerning ‘Action with
Respect to Threats to the Peace, Breaches of the Peace, and Acts of
Aggression’. As mentioned above, according to Article 24 (1) of the UN
Charter, the Security Council has ‘primary responsibility for the mainte-
nance of international peace and security’ and it acts on behalf of
Member States. For discharging its duties, the Security Council has to act
in accordance with the Purposes and Principles of the United Nations.
Chapters VI, VII, VIII and XII give necessary power to the Security
Council for the discharge of these duties.® Article 39 of the UN Charter,
under Chapter VII, gives power to the Security Council to determine the
existence of any threat to peace and security, and to take necessary
measures ‘in accordance with Article 41 and 42 [of the UN Charter] to
maintain or restore international peace and security’.* Articles 41 and 42

81. Art. 18 (2) of the UN Charter.

82. Secretary-General’s Report, para. 21.

83. Art. 39 of the UN Charter.

84. Kolodkin, pp. 388-90; Morris and Scharf, pp. 40-1.

85. Art. 24 (2) of the UN Charter. The purposes and principles of the United Nations are laid
down in Chapter I of the UN Charter (Articles 1-2).

86. Article 39 of the UN Charter provides: ‘The Security Council shall determine the existence
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of the Charter allow the Security Council to undertake actions in order
to give effect to its decisions.”” Lastly, so as to perform its functions, the
Security Council can establish subsidiary organs, acting under the
Charter of the United Nations.*® As a result of these legal regulations, an
international criminal tribunal, created by means of a Security Council
Resolution, can be seen as ‘a product of the combination of these
powers’.®

The Justification of the Security Council’s Action

In light of this explanation, the Security Council was considered to be
the most appropriate competent body to establish an international
criminal tribunal. This is because ‘widespread violations of international
humanitarian law occurring within the territory of the former Yugoslavia,
including reports of mass killings and the continuance of the practice of
“ethnic cleansing”, ... constitute[d] a threat to international peace and
security’.”* In order to put an end to violations of international humani-
tarian law and to take necessary measures to bring the perpetrators of
such crimes to justice, the establishment of the tribunal could be the best
way to achieve this purpose and to contribute to the maintenance of
international peace and security.”' As has been indicated in the Secretary-
General’s Report, the establishment of the tribunal was a measure taken
under Chapter VII of the UN Charter.”> Until the establishment of the
Tribunal, the Security Council had taken different measures in conform-

of any threat to the peace, breach of the peace, or act of aggression and shall make recom-
mendations, or decide what measures shall be taken in accordance with Article 41 and 42,
to maintain or restore international peace and security’

87. Article 41 of the UN Charter provides: ‘The Security Council may decide what measures not
involving the use of armed force are to be employed to give effect to its decisions. ... These
may include complete or partial interruption of economic relations and of rail, sea, air,
postal, telegraphic, radio and other means of communication, and the severance of diplo-
matic relations.

Article 42 of the UN Charter provides: ‘Should the Security Council that measures
provided for in Article 41 would be inadequate or have proved to be inadequate, it may take
such action by air, sea or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other operations
by air, sea or land forces of Members of the United Nations.

88. Article 29 of the UN Charter states: “The Security Council may establish such subsidiary
organs as it deems necessary for the performance of its functions.’ Article 7 (2) of the
Charter is also related to subsidiary organs.

89. Bassiouni and Manikas, p. 239.

90. SC Res. 808 (1993). SC Res. 827 (1993) also again expresses that the situation in the former
Yugoslavia constitutes a threat to international peace and security. See supra notes, 30-06;
Meron, T., “‘The Normative Impact on International Law of the International Tribunal for
Former Yugoslavia’, in T. Meron, War Crimes Law Comes of Age Essays (Oxford: Clarendon
Press, 1998), p. 211.

91. SC Res. 808 (1993); SC Res. 827 (1993); Akhavan, P, ‘Punishing War Crimes in the Former
Yugoslavia: A Critical Juncture for the New World Order’ (1993), 15 HRQ, pp. 278-9. See for
the opposite view, Khan, S.A., “‘War Crimes without Punishment’, New York Times (8
February 1994) at A23. (Expressing that the Tribunal is only ‘a convenient way to quiet
human rights activists and other supporters of the Bosnians’, in P. Burns, ‘An International
Criminal Tribunal: The Difficult Union of Principle and Politics’ (1994), 5 Crim. L. F.,
p-375.)

92. Secretary-General’s Report, para. 28, ‘[T]he establishment of the Tribunal should undoubt-
edly be regarded as a measure designed to promote peace by meting out justice in a
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ity with Chapter VII of the Charter. For example, Resolution 713 (1991)
imposed a ‘general and complete embargo on all deliveries for weapons
and military equipment to Yugoslavia’.®® The UN Protection Force
(UNPROFOR) was established by Resolution 743 (1992).* Resolution
757 (1992) permitted the use of force against Bosnian Serbs.”

Moreover, the ‘use of force is allowed as a “measure” under Article 42,
a fortiori, the creation of an ad hoc international criminal court should
also be allowed™ and it can be justified as ‘a judicial response to the
demands posed by the situation in the former Yugoslavia, where
appalling war crimes and crimes against humanity are reported to have
been perpetrated on a large scale: these are the two classes of offences
the Tribunal has been created to try’.” In addition, while justifying the
establishment of the Tribunal by means of a Security Council Resolution,
it should not be forgotten that both Yugoslavia and Rwanda were excep-
tional cases”® needing an effective and expeditious measure to maintain
international peace and security. The best way of being effective and
expeditious in the case of former Yugoslavia and Rwanda would be the
establishment of the Tribunal as a means of Security Council Resolution
under Chapter VII of the Charter of the United Nations, and this decision
could have a binding effect on all States.”

The establishment of the Tribunal as a judicial organ by the United
Nations (as a means of Security Council Resolution) was unprecedented
in the international judicial field. The International Military Tribunals at
Nuremberg and Tokyo were created in very different circumstances'®”
and both of them were generally accepted as victor’s courts of justice.'
In this sense, being the first international criminal tribunal created by an
international organisation, some arguments with regard to its legal basis
and effectiveness arose.'”” In this regard, the Federal Republic of
Yugoslavia argued that the Security Council does not have a right to

manner conducive to the full establishment of healthy and cooperative relations among the
various national and ethnic groups in the former Yugoslavia’ (The Annual Report of the
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since
1991 (14 November 1994) (hereinafter Annual Report of the International Tribunal 1994),
para. 17); Akhavan, ‘Punishing War Crimes ...", p. 279.

93.SC Res. 713 (1991), reprinted in (1992), 31 ILM, p. 1431.

94.SC Res. 743 (1992), reprinted in (1992), 31 ILM, p. 1447.

95.SC Res. 757 (1992), reprinted in (1992), 31 ILM, p. 1453.

96. Blakesley, C.L., ‘Obstacles to the Creation of a Permanent War Crimes Tribunal’ (1994), 18
Flet. F. W. Aff., pp. 85-6; Blakesley, C.L.,‘Comparing ...", p. 142; Gallant, K.S., ‘Securing the
Presence of Defendants before the International Tribunal for the Former Yugoslavia:
Breaking with Extradition’ (1994), 5 Crim. L. F., p. 557 (indicating that, under Chapter VII
of the UN Charter, the Security Council can ‘take a wide range of military and non-military
measures to restore and maintain international peace and security’, p. 561).

97.Annual Report of the International Tribunal 1994, para. 4; Ambos, K., ‘Establishing an
International Criminal Court and an International Criminal Code, Observations from an
International Criminal Law Viewpoint’ (1996), 7 EJIL, p. 522.

98. Ambos, p. 522; Morris and Scharf, p. 42; Morris and Scharf, the ICTR, p. 102.

99. Secretary-General’s Report, para. 23; McGoldrick, D. and C. Warbrick, ‘International Criminal
Law’ (1995), 44 ICLQ, p. 468; Morris and Scharf, p. 42; Morris and Scharf, the ICTR, p. 102.

100. Annual Report of the International Tribunal 1994, para. 3.
101. See supra note 6.
102. Annual Report of the International Tribunal 1994, para. 5.
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establish an international tribunal under Chapter VII of the UN Charter
and emphasised that an international tribunal cannot be created as a
subsidiary organ of any body.'”® This argument was made before the
establishment of the Tribunal and it has no basis in international law
because of the following reasons: Firstly, as mentioned above, under the
Dayton Peace Agreement (1995), the Federal Republic of Yugoslavia had
accepted the Tribunal as an ‘essential aspect’ of the peace implementa-
tion'* and it was a party to this Agreement. Secondly, the Tribunal is a
completely separate body from the ICJ which is the principal judicial
organ of the United Nations under Article 92 of the UN Charter, although
the Tribunal is also based in The Hague.'” Because the ICJ does not have
a jurisdiction to deal with charges against individuals,'* the Tribunal had
to be established by the United Nations as a subsidiary organ within the
meaning of Article 7 (2) of the UN Charter. Thirdly, it is contrary to
Resolution 827 (1993), adopted unanimously by the Security Council,
and representing nearly all the States of the world."” Finally, it is against
the past practice of the Security Council. This is because the Security
Council has adopted a series of resolutions under Chapter VII of the
Charter of the United Nations to maintain or restore international peace
and security. Some of these resolutions created subsidiary organs for
different purposes. Resolution 687 (1991) concerning the invasion of
Kuwait by Iraq was the best example.'*®

In light of this explanation, it can be concluded that the Security
Council appeared the most appropriate body to create the international
criminal tribunals in the special circumstances of the former Yugoslavia
and Rwanda to maintain or restore international peace and security. The
aims of these Tribunals are ‘to do justice, to deter further crimes, and to
contribute to the restoration and maintenance of peace’.'” The creation
of the Tribunals should be seen as a contemporary example of the appli-
cation of international humanitarian law for enforcing individual

103. Letter dated 19 May 1993 from the Permanent Mission of Yugoslavia to the Secretary-
General, UN Doc. §/25801 (1993). For a Serbian view relating to the establishment of the
Tribunal by the Security Council, see Cotic, D., ‘Introduction’ (1994), 5 Crim. L. F., p. 223.
For the criticism of the legality of the establishment of the ICTY, see infra pages under the
heading of “The Practice of the ICTY .

104. See supra note 49.

105. Greenwood, p. 641.

106. See Chapter 2 (Art. 34-8, regulating the competence of the IC]) of the Statute of the
International Court of Justice. In this context, see also the case brought by Bosnia and
Herzegovina against the Federal Republic of Yugoslavia: Case Concerning Application of
the Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary
Objections, Judgement (Bosnia-Herzegovina v. Yugoslavia [Serbia and Montenegro]), (11
July 1996), (1996), ICJ] Rep., p. 595. (Deciding that ‘on the basis of Article IX of the
Convention on the Prevention and Punishment of the Crime of Genocide, it has jurisdic-
tion to adjudicate upon the dispute’, para. 47 (2).)

107. Morris and Scharf, p. 47.

108. Secretary-General’s Report, paras. 24, 27.According to Resolution 687 (1991), the Security
Council established a Boundary Demarcation Commission, a Compensation Commission
and a Special Commission. Although, these are not pure judicial organs, they may be
accepted, especially the Compensation Commission, as quasi-legal in nature.

109. Beresford, S., The International Criminal Tribunal for the Former Yugoslavia: the First Four
Years’ (1999), 9 Otago L. Rev., p. 578; Tomuschat, C., ‘International Criminal Prosecution:
The Precedent of Nuremberg Confirmed’ (1994), 5 Crim. L. F., pp. 241-2; Annual Report
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responsibility when the violations of international humanitarian law and
of international human rights law occurred and it also creates a model
for the future.’

The Practice of the ICTY

The decisions of the Trial Chamber and the Appeals Chamber of the ICTY
in the case of Prosecutor v. Dusko Tadic (in relation to the Jurisdiction
of the Tribunal)''' have a significant place in international humanitarian
law on the grounds that they provide the foundations for the other cases
which will be tried and concluded by the ICTY and the ICTR.'**

The approach taken by the Trial Chamber and the Appeals Chamber
of the ICTY with regard to its establishment is equally valid for the ICTR
since both ad hoc tribunals were established by the Security Council and
they share the same Appeals Chamber. For this reason, in this part of the
study, the practice of the ICTY will be examined in detail. Additionally, in
the practice of the ICTR, there is no judgement rendered in an appeal
stage concerning its establishment. In this sense, the only decision of the
ICTR, rendered by Trial Chamber, can be found in the case of Prosecutor

of the International Tribunal 1994, para. 11;‘Some apprehensions were expressed lest the
establishment of the Tribunal might jeopardise the peace process. In fact, the Tribunal will
contribute to the peace process by creating conditions rendering a return to normality
less difficult. How could one hope to restore the rule of law and the development of
stable, constructive and healthy relations among ethnic groups, within or between
independent States, if the culprits are allowed to go unpunished? Those who have
suffered, directly or indirectly, from their crimes are unlikely to forgive or set aside their
deep resentment. How could a woman, who had been raped by servicemen from a differ-
ent ethnic group, or a civilian whose parents or children had been killed in cold blood
quell their desire for vengeance if they knew that the authors of these crimes were left
unpunished and allowed to move around freely, possibly in the same town where their
appalling actions had been perpetrated? The only civilised alternative to this desire for
revenge is to render justice: to conduct a fair trial by a truly independent and impartial
tribunal and to punish those found guilty. If no fair trial is held, feelings of hatred and
resentment seething below the surface will, sooner or later, erupt and lead to renewed
violence’ (Annual Report of the International Tribunal 1994, para. 15).

110. Blakesley,‘Obstacles ..., p. 86; O’Brien, p. 658;Of course, it is for the Security Council, and
only the Security Council, to decide when special circumstances exist under Chapter VII
of the Charter which warrant the establishment of a penal institution competent to try
large-scale breaches of human rights. It is an undeniable fact that the creation of the
Tribunal has set a momentous precedent, one that, hopefully, the world community will
take up in the future whenever a need arises to mete out international justice in a fully
impartial way.To those who criticise the ‘selective approach’ of the Security Council, one
should point out that the establishment of the Tribunal is a welcome step that can bear
fruit in the future by providing a model that might be adopted in other situations. It is well
known that, in the international community, progress takes place in a different way from
that in municipal legal systems: often new legal institutions are created not in the light of
and as a result of a complex and all-embracing design but under the pressure of specific
circumstances. ... Whenever new institutions are set up which turn out to be useful and
productive, they may have a snowballing effect’ (Annual Report of the International
Tribunal 1994, para. 47).

111. Prosecutor v. Dusko Tadic (Decision on the Defence Motion, Jurisdiction of the Tribunal),
Trial Chamber, Case No: IT-94-1-T (10 August 1995) (hereinafter Tadic Case, Jurisdiction
Decision); Prosecutor v. Dusko Tadic (Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction), Appeals Chamber, Case No: IT-94-1-AR72 (2 October 1995)
(hereinafter Tadic Case, Jurisdiction Decision).
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v. Kanyabashi in which the decision of the Appeals Chamber of the ICTY
is regarded as providing a persuasive authority on challenges to jurisdic-
tion of the Tribunal, the ICTR.'"?

Before the trial of Tadic began, the defendant challenged the jurisdic-
tion of the Tribunal on three different grounds: (a) the legality of the
establishment of the Tribunal, (b) the primacy of the Tribunal over
national courts, and (¢) the subject-matter jurisdiction of the Tribunal.'"

In this part of the study, the legality of the establishment of the
Tribunal in light of the decisions of the Trial Chamber and the Appeals
Chamber will be examined. The defendant’s second and third ground of
challenge to the jurisdiction of the Tribunal will be discussed in related
chapters.

In the Trial Chamber

In the case of Prosecutor v. Tadic, the defence motions (paras. 1-4)
argued that the establishment of the Tribunal was not lawful, because the
UN Security Council is not competent to do so according to the UN
Charter. To support this view the defence argued that such a tribunal
should have been created either by an international treaty so as to be in
compliance with the principle of the sovereignty of States as the practice
in international law, or by a General Assembly Resolution since the
General Assembly was the only organ representing the international
community according to the defence.'”

The Matter of Judicial Review of the Security Council Powers

By disputing the legality of the establishment of the International
Tribunal, the defence questioned the jurisdiction of the Tribunal. As
rightly concluded by the Trial Chamber, the validity of the creation of the
International Tribunal was not a matter of jurisdiction; rather, it was the
issue of the lawfulness of its establishment involving the judicial review
of the powers of the Security Council especially in relation to whether
there was a threat to international peace and security, and the measures
to be employed."®

112. Greenwood, C.,‘International Humanitarian Law and the Tadic Case’ (1996), 7 EJIL, p. 265;
Alvarez, J.E., ‘Nuremberg Revisited: The Tadic Case’ (1996), 7 EJIL, p. 245.

113. Prosecutor v. Joseph Kanyabashi, Decision on the Defence Motion on Jurisdiction, Trial
Chamber, Case No.ICTR-96-15-T (18 June 1997) (hereinafter Kanyabashi Case, Jurisdiction
Decision).The full text of this decision is available in (1997), 18 Hum. Rts. L. J., pp.343-7.
In its decision the Trial Chamber of the ICTR states: “The Trial Chamber respects the
persuasive authority of the decision of the Appeals Chamber of the International Criminal
Tribunal for the Former Yugoslavia and has taken careful note of the decision rendered by
the Appeals Chamber in the Tadic case’ (para. 8).In this context, see also Morris and Scharf,
the ICTR, pp. 110-15; Morris, V.,‘Case Note with Commentary by V. Morris’ (1998), 92 AJIL,
pp. 66-70.

114. Defence Motions (Jurisdiction of the Tribunal, Principle of Ne-Bis-in-Idem, Form of the
Indictment), Dusko Tadic, Case No: IT-94-1-T (23 June 1995) (hereinafter Defence
Motions).

115. Defence Motions, paras. 1-2.

116. Trial Chamber, Tadic Case, Jurisdiction Decision, paras. 3-4.
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Having indicated that the ‘International Tribunal is not a constitutional
court set up to scrutinise the actions of organs of the United Nations’,""”
it held that the Tribunal is ‘a criminal tribunal with clearly defined
powers, involving a quite specific and limited criminal jurisdiction. If it is
to confine its adjudications to those specific limits, it will have no author-
ity to investigate the legality of its creation by the Security Council’'®
The same view was also taken by the Prosecutor, in his response to the
Defence’s Motions'" by referring to the Statute of the ICTY which clearly
defines the subject-matter jurisdiction of the ICTY. According to Articles
2-5 of the ICTY Statute, the Tribunal can just deal with crimes which are
serious violations of humanitarian law, and it cannot extend its compe-
tence to ‘disputes concerning the general interpretation of the Charter
and in particular, the right to review the powers of the Security
Council’ .

Although the Trial Chamber held that it has no authority to decide the
legality of the acts of the Security Council concerning the establishment
of the Tribunal, it made some comments on the accused’s contentions
that ‘the establishment of the International Tribunal by the Security
Council was beyond power and an ill-founded political action, not
reasonably aimed at restoring and maintaining peace and that the
International Tribunal is not duly established by law’,'* since it is the first
time the international community has created a court having criminal
jurisdiction over individuals, and the establishment of this Tribunal has
spawned the creation of another ad hoc Tribunal for Rwanda, and also
both of these Tribunals represent a crucial step for the establishment of
a permanent international criminal court.'*

‘While the Trial Chamber decided that it could not scrutinise or review
the actions taken by the Security Council the Chamber depended upon
the provisions which the Security Council has broad discretion in
exercising its authority under Chapter VII of the UN Charter'” and in this
context, there are just few limitations deriving from Article 24 (2) of the
Charter stating that ‘... the Security Council shall act in accordance with
the Purposes and Principles of the United Nations’.To support its view,
the Chamber cited a number of decisions of the ICJ proving that the
Security Council’s powers are mainly on its own discretion and not
reviewable."?* Although the ICJ is the principal organ of the UN accord-

117. Ibid., para. 5.

118. Ibid., paras, 5, 8. ‘The competence of the International Tribunal is precise and narrowly
defined; as described in Article 1 of its Statute, it is to prosecute persons responsible for
serious violations of international humanitarian law, subject to spatial and temporal limits,
and to do so in accordance with the Statute.That is the full extent of the competence of
the International Tribunal’ (para. 8).

119. Prosecutor’s Response to the Defence’s Motions filed on 23 June 1995, Dusko Tadic, Case
No: IT94-1-T (hereinafter Prosecutor’s Response).

120. Prosecutor’s Response, p. 10.

121. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 6.

122. Ibid., para. 6.

123. Ibid., para. 7.

124. Certain Expenses of the United Nations, (1962), IC] Rep.,p. 151 (the Expenses Advisory Opinion),
‘Proposals made during the drafting of the Charter to place the ultimate authority to interpret the
Charter in the International Court of Justice were not accepted. ... As anticipated in 1945, there-
fore, each organ must, in the first place at least, determine its own jurisdiction’ (p. 168).
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ing to Article 92 of the UN Charter, it has no power to review the Security
Council powers especially with respect to the Chapter VII decisions. In
the Namibia Advisory Opinion, the ICJ decided that ‘[u]lndoubtedly the
Court does not possess powers of judicial review or appeal in respect of
the decisions taken by the United Nations organs concerned’.'” In order
to have such a power there must be a clear and explicit provision autho-
rising judicial review, and implied powers cannot be accepted in this
respect.'* Neither the UN Charter nor the Court’s Statute provide the ICJ
with express authority to review the exercise of Security Council
powers.'” Even though it is clear that the ICJ does not play a direct role
as an organ of judicial review, in two ways the Court can pronounce on
the legality of resolutions of the Security Council in the cases of an inter-
State dispute and an Advisory Opinion request.'*® In both cases, there are
many difficulties in bringing the case before the ICJ; for example, a
request for an advisory opinion requires the support of a majority of the
Council or a two-thirds majority of the Assembly.'® Even if these means
are accepted as a sort of judicial review, the ICJ will continue to engage
in these types of ‘judicial review’ and it will not extend its judicial
findings so that some particular Security Council resolution or action is
legally invalid or ‘null and void’."*

Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South-West Africa) notwithstanding Security Council Resolution 276 (1970) (the Namibia
Advisory Opinion) (1971), IC] Rep., p. 16.

Case Questions of Interpretation and Application of the 1971 Montreal Convention
Arising from the Aerial Incident at Lockerbie (Libya v. US) (the Lockerbie Case) (1992),
ICJ Rep., p. 114. ‘While the Court has the vocation of applying international law as a
universal law, operating both within and outside of the United Nations, it is bound to
respect, as part of that law, the binding decisions of the Security Council’ (the separate
opinion of Judge Manfred Lachs, p. 138; and also see the dissenting opinion of Judge
Weeramantry, but not in dissent from other members of the Court in this regard, p. 160).
For the criticism of this case, see Franck, T.M., ‘The “Powers of Appreciation”: Who is the
Ultimate Guardian of UN Legality’ (1992), 86 AJIL, p. 519; Brownlie, 1., “The Decisions of
Political Organs of the United Nations and the Rule of Law’, in R. St. J. Macdonald (ed.),
Essays in Honour of Wang Tieya (Dordrect, Boston, London: Martinus Nijhoff Publishers,
1993), p. 91. See infra notes 126-7.

125. Namibia Advisory Opinion (1971), ICJ Rep., p. 45, para. 89.

126. Skubiszewski, K.,“The International Court of Justice and the Security Council’, in Vaughan
Lowe and Malgosia Fitzmaurice (eds), Fifty Years of the International Court of Justice
(Essays in Honour of Sir Robert Jennings) (Cambridge: Grotius Publications, 1996),
p- 623.

127. Gowlland-Debbas, V., ‘The Relationship between the International Court of Justice and the
Security Council in the Light of the Lockerbie Case’ (1994), 88 AJIL, p. 664; Skubiszewski,
p- 623; Watson, G.R., ‘Constitutionalism, Judicial Review, and the World Court’ (1993), 34
Harv. Int.’l L. J., pp. 2, 4-8.The proposals for the UN to establish an Arbitral Tribunal or a
Commission of Jurists or a Chapter VII Consultation Committee to review the legality of
the Security Council resolutions prove that the ICJ does not have any authority in this
regard. For the explanation, see Bowett, D., “The Impact of Security Council Decisions on
Dispute Settlement Procedures’ (1994), 5 EJIL, p.99;and Reisman,W.M., The Constitutional
Crisis in the United Nations’ (1993), 87 AJIL, p. 99. For the opposite view, see Graefrath, B.,
‘Leave to the Court What Belongs to the Court - the Libyan Case’ (1993), 4 EJIL, p. 184.
According to this author, the ICJ has a power to review the legality of Security Council
resolutions, and in the UN Charter, there is no provision preventing the ICJ from exercis-
ing such power (p. 200).

128. Bowett, pp. 97-8,101.
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130. Alvarez, J.E., ‘Judging the Security Council’ (1996), 90 AJIL, p. 4.
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On the other hand, the Security Council has primary responsibility for
the maintenance or restoration of international peace and security. In
this context, particularly the decisions taken by the Council under
Chapter VII of the UN Charter need to be implemented by all members
as soon as possible, and if members had a right to challenge those
decisions and fail to implement them, the Security Council would face
some problems in discharging its duties.”' Moreover, the Council enjoys
a wide discretion in determining whether a Chapter VII situation has
occurred or not. In nature, the decisions of the Security Council taken
under Chapter VII are political judgements and its members are well-
qualified in this field. For this reason, it would be wrong to give any
power to any court to review the legality of the resolutions of the
Council."” The most recent example demonstrating this fact is the
decision of the Trial Chamber of the ICTY. Despite the fact that the Trial
Chamber indicated that the Chamber was not the place to judge the
appropriateness of the acts of the Security Council, it held that in the
case of former Yugoslavia, ‘the Security Council did not act arbitrarily’'*
and ‘the validity of the decision of the Security Council. ... rests on its
finding that the events in the former Yugoslavia constituted a threat to
the peace.This finding is necessarily fact-based and raises political, non-
justiciable issues.'**

Even if it is accepted that the decisions of the Security Council taken
in accordance with Chapter VII situations can be reviewed by an inter-
national organisation (court or tribunal), the place for this must be the
ICJ, not the ICTY which has a limited jurisdiction in respect of serious
violations of international humanitarian law and its jurisdiction cannot
be extended to the review of the Security Council’s powers. For afore-
mentioned reasons, the ICTY cannot have a right of judicial review over
the exercise of Security Council powers and in this sense ‘it is difficult to
see how the powers of the ICTY would exceed those of the International
Court of Justice, which has declared itself incompetent to review the
exercise of Security Council powers’,'* although it is the principal
judicial organ of the UN under Article 92 of the UN Charter.

The Matter of Ad Hoc Tribunals as a Measure under Article 41 of the
UN Charter

As mentioned above, according to Chapter VII of the UN Charter, the
Security Council enjoys a wide discretion in determining the specific
measures to be adopted.” In this respect, the defence argued that the

131. Bowett, p. 90; Gowlland-Debbas, p. 670.

132. Bowett, p.94; Herdegen, M., The “Constitutionalization” of the UN Security System’ (1994),
27 Van. J. Int.’l L., pp. 146, 148. Separate Opinion of Judge Li on the Defence Motion for
Interlocutory Appeal on Jurisdiction in the case of Prosecutor v. Tadic (2 October 1995),
IT-94-1-AR72 (hereinafter Separate Opinion of Judge Li), para. 3.

133. Trial Chamber, Tadic Case, para. 16.
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135. Prosecutor’s Response, p. 11.

136. See supra p.21,The Justification of the Security Council’s Action; Prosecutor’s Response,
p- 14.
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creation of the International Tribunal was not a measure in compliance
with Article 41 of the Charter since the examples included in that Article
deal with economic and political measures, not judicial in character.'”
However, Article 41 contains just an illustrative list of measures and it is
not limited to economic and political measures. Except for involving the
use of armed force, other measures which are ‘fact-based, policy deter-
minations that make this issue non-justiciable’ can be adopted by the
Security Council.™®

Moreover, the defence argued that the International Tribunal was not
an appropriate measure under Article 41 and it could not possibly
contribute to the restoration of peace in the former Yugoslavia and was
contented that it would frustrate the peace process.'* Against this, it was
argued that in the case of the former Yugoslavia, the punishment of
serious violations of international humanitarian law is an essential
element to deter further crimes, and to restore peace.'® Impunity for
serious violations of international humanitarian law can create an obsta-
cle to achieving a lasting peace and can encourage further crimes against
humanity such as genocide.'"

The Matter of Characterisation of Armed Conflict (International or Non-
International)

The defence also contended that the Security Council’s action was not a
measure within the scope of Chapter VII of the UN Charter, due to the
fact that the conflict in the territory of the former Yugoslavia was not an
international armed conflict.'*> As will be seen in relation to the subject-
matter jurisdiction of the Tribunal in detail later, the conflict in the
former Yugoslavia was an international armed conflict in nature.'®
Despite the fact that there existed an international armed conflict in the
former Yugoslavia, this was not an obligatory requirement for the
Security Council to take necessary action under Chapter VII as long as it
deems that there is a ‘threat to international peace and security’ and
further, Article 41 does not refer to an international armed conflict, it

137. Defence Motions, para.3.2.1.

138. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 28; Prosecutor’s Response, p. 14.

139. Defence Motions, para.3.2.2.

140. Prosecutor’s Response, p.22;Trial Chamber, Tadic Case, Jurisdiction Decision, paras.30-1.

141. ‘The lack of an effective international response to counter the policy of ethnic cleansing
perpetrated by Serb forces from the beginning of the war created the precedent of
impunity which has allowed them to continue and which has encouraged Croat forces to
adopt the same policy’ (Mazowiecki,T., Second Periodic Report on the Situation of Human
Rights, in the Territory of the Former Yugoslavia, UN Doc. E/CN.4/1994/4 (19 May 1993),
para. 43); Annual Report of the International Tribunal 1994, para. 11 (see supra note 109).
The situation in Kosovo in 1998-99 proves this reality. Although the Tribunal is effective
and renders judgements, the major responsible leaders could not be brought to The
Hague. If the major perpetrators of crimes had been tried and punished before now, the
Serbs could not have attacked Kosovo in 1998-99.

142. Defence Motions, para.3.1.1.

143. Meron, pp. 81-2, *... the character and complexity of the armed conflicts concerned,
combined with the web of agreements on humanitarian law that the parties have
concluded among themselves, justifies the Commission’s approach in applying the law
applicable in international armed conflicts to the entirety of the armed conflicts in the
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refers to ‘threats to international peace and security’.' Such a threat can
occur whether an armed conflict is of an international character or not.
Being an international armed conflict cannot be a precondition for the
Security Council and Chapter VII situations. In practice, the Security
Council has taken necessary measures even in internal armed conflicts
such as in Rwanda,' Somalia'* and Haiti.'¥

The Matter of Creation of Ad Hoc Tribunals as a Subsidiary Organ

One of the arguments in the defence motions was also that an interna-
tional criminal court cannot be established as a subsidiary organ by the
Security Council and such a tribunal cannot be an independent and
impartial body since it was created by a political body (the Security
Council).'®

As is well known, the six principal organs of the UN, the General
Assembly, the Security Council, the Economic and Social Council
(ECOSOCQ), the Trusteeship Council, the ICJ and the Secretariat (Art. 7 (1)
of the UN Charter), do have the power to establish subsidiary organs to
perform their duties in accordance with the Charter (Art. 7 (2) of the UN
Charter). In addition to this general authority, Articles 22, 29 and 68 give
a kind of special authority to the General Assembly, the Security Council
and the ECOSOC, respectively. In this context, the difference between
the general authority and specific authority to set up subsidiary organs
must be indicated.According to the specific authority,Articles 22,29 and
68, the principal organ can only establish subsidiary organs in order to
perform its functions, while the general authority to establish subsidiary
organs, Art. 7 (2), is not subject to such a functional limitation. In this
case, subsidiary organs are created to perform some functions that the
principal organ cannot itself perform.'* To execute their duties,Article 7

territory of the former Yugoslavia’ (Final Report, para. 44; Interim Report, para. 45). ‘The
disintegration of a federal State, as in the case of the former Yugoslavia, is often at first a
civil conflict. However, as the respective States of Slovenia, Croatia and Bosnia-
Herzegovina declared their independence, received international recognition and were
admitted to membership in the United Nations, the conflict with respect to each of these
States became an international conflict. ... However, the precise time at which the differ-
ent stages of this multi-party conflict became or ceased to be a conflict of an international
character must be determined by a review of legally relevant facts’ (Final Report, paras.
306-7); and also see, in this context, ‘Amicus Curiae Brief Presented by the Government
of the United States of America’ (25 July 1995), Dusko Tadic, Case No:IT-94-1-T (hereinafter
Amicus Curiaé), pp. 26-35.

144. Prosecutor’s Response, p. 16; Amicus Curiae, p.7.This argument that the nature of armed
conflict and the establishment of an international criminal tribunal by the Security
Council is particularly significant for the Rwanda case. This is because the Rwandan
conflict was an internal armed conflict, and it was considered by the Security Council as
constituting a threat to international peace and security. On this ground, the ICTR was
established by the Security Council. In this context, for how the Trial Chamber of the ICTR
treated this issue, see Trial Chamber, Kanyabashi Case, Jurisdiction Decision, paras. 19-24.

145. SC Res. 955, UN Doc. S/RES/955 (1994).

146. SC Res. 923, UN Doc. S/RES/923 (1994).

147. SC Res. 841, UN Doc. S/RES/841 (1993).

148. Defence Motions, para. 3.5.

149. Sarooshi, D., ‘The Legal Framework Governing United Nations Subsidiary Organs’ (1996),
67 BYIL, pp. 422-3,425.
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(2) of the Charter gives more authority than specific authorities to the
principal organs. However, to establish such a subsidiary organ, the
relevant principal organ has to possess an express or implied power
under the Charter. By means of this legal regulation, in the cases of a
principal organ that has no competence to perform certain functions, the
establishment of subsidiary organs can help the principal organ to
discharge its duties effectively."™

The most recent example of the use of the general authority to set up
subsidiary organs to perform functions that the principal organ cannot
itself perform is the establishment of the ICTY."! It is clear that under
Article 24 (1), the Security Council has the primary responsibility to
maintain or restore international peace and security, and according to
Chapter VII, so as to perform its duties the Security Council can employ
the necessary measures which are suitable for the situation. In this sense,
the Security Council has a power to establish the ICTY which performs
purely judicial function - the prosecution of violators of international
humanitarian law - which the Council cannot itself perform under the
Charter in order to maintain international peace and security.”” There is
nothing which precludes the Security Council from establishing an ad
hoc subsidiary organ which has a judicial character under Article 7 (2)
for maintaining international peace and security, as far as understood
from the interpretation of Article 7 (2) and the whole UN Charter.'> As
indicated above, the Security Council, while establishing the ICTY, could
not have been acting under Article 29 of the Charter, since the Council is
not delegating to the ICTY its own functions to be performed. In this
respect, the opinion of the UN Secretary-General pertaining to the estab-
lishment of the ICTY is not in compliance with this legal ground since in
his report he stated that it was ‘a subsidiary organ within the terms of
Article 29 of the Charter, but one of a judicial nature’.”** If the legal base
were accepted as Article 29, the ICTY would be performing just some
functions which the Council can perform.” It is clear that this sort of
Tribunal cannot be regarded as an independent, impartial Tribunal, in
other words, it cannot be accepted as a subsidiary organ that performs a
purely judicial function.As referred to above, the creation of the Tribunal

150. Sarooshi, p. 427.

151. The establishment of the ICTR is also another example of this type of creation of
subsidiary organs.

152. Sarooshi, pp. 428-30. ‘The establishment of the International Tribunal by the Security
Council does not signify, however, that the Security Council has delegated to it some of its
own functions or the exercise of some of its own powers. Nor does it mean, in reverse,
that the Security Council was usurping for itself part of a judicial function which does not
belong to it but to other organs of the United Nations according to the Charter. The
Security Council has resorted to the establishment of a judicial organ in the form of an
international criminal tribunal as an instrument for the exercise of its own principal
function of maintenance of peace and security, i.e., as a measure contributing to the
restoration and maintenance of peace in the former Yugoslavia’ (Appeals Chamber, Tadic
Case, Jurisdiction Decision, para. 38).

153. ‘A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose’
(Art. 31 (1) of the Vienna Convention on the Law of Treaties of 1969).

154. Secretary-General’s Report, para. 28.

155. Sarooshi, p. 431.
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was a measure under Chapter VII of the UN Charter and it was an ad hoc
subsidiary judicial organ. In this sense, the argument in relation to the
Tribunal’s establishment by a political body, in this case the Security
Council, which was made by the defence has no basis.This is because, all
over the world, criminal courts are created by legislatures, which are
completely political bodies."”* Moreover, in the Effect of Awards Case,'”
the ICJ specifically held that a political organ of the UN, in that case the
General Assembly, had the power to set up a judicial body."® The Trial
Chamber, in its decision depended upon this case and decided that ‘[i]f
the General Assembly has the authority to create a subsidiary judicial
body, then surely the Security Council can create such a body in the
exercise of its wide discretion to act under Chapter VII'." In respect of
the maintenance of international peace and security, the Security Council
must have the authority to establish subsidiary organs as the Council has
the primary responsibility in this field of international law, the General
Assembly can play a secondary role for the maintenance of international
peace and security.'” In this context, the other argument that the
Tribunal should have been established by the General Assembly'® finds
its response here. In addition, the involvement of the General Assembly
was impractical and it was not an appropriate measure for the situation
in the former Yugoslavia.'®

In this respect, one more point should be emphasised: that the estab-
lishment of the Tribunal as a subsidiary judicial organ by the Security
Council cannot have any effect on its independence and impartiality
since the Statute of the ICTY consists of provisions which guarantee its
independence and impartiality. In determining those characteristics, the
constitution of the Tribunal plays a central role.As rightly decided by the
Trial Chamber ‘[t]he question whether a court is independent and impar-
tial depends not upon the body that creates it but upon its constitution,
its judges and the way in which they function’.’® When the Statute of the
ICTY and Rules of Procedure and Evidence are examined, it is clearly
understood that those rules attempt to guarantee a fair trial for an
accused. In the Statute of the ICTY, Articles 13 (1) regulating qualifica-
tions and election of judges and 16 (2) regulating the Prosecutor are just
a few examples of this.'** Similarly, in the case of Effect of Awards, the ICJ

156. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 32.

157. Effect of Awards of Compensation Made by the United Nations Administrative Tribunal
(1954), ICJ Rep., p. 47.

158. Effect of Awards, pp.56-61.

159. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 35.

160. Sarooshi, pp. 458-62.

161. Defence Motions, para. 2.

162. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 38. For the reasons, see supra, p.21,
A Security Council Resolution and The Justification of the Security Council’s Action.

163. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 32.

164. Article 13 (1) of the ICTY states: ‘The judges shall be persons of high moral character,
impartiality and integrity who possess the qualifications required in their respective
countries for appointment to the highest judicial offices’; and also see Rule 15 of the Rules
of Procedure and Evidence regulating the disqualification of judges.

Article 16 (2) of the ICTY states: ‘The Prosecutor shall act independently as a separate
organ of the International Tribunal. He or she shall not seek or receive instructions from
any Government or from any other source.
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had relied on the provisions of the constituent instrument of the UN
Administrative Tribunal established by the General Assembly so as to
determine the independent and impartial nature of a subsidiary judicial
organ, and in this case the Court held that ‘examination of the relevant
provisions of the Statute shows that the Tribunal is established, not as an
advisory organ or a mere subordinate committee of the General
Assembly, but as an independent and truly judicial body pronouncing
final judgements without appeal within the limited field of its
functions’.’® The Trial Chamber in its decision followed the ICJ in this
regard.' At this point, it can be concluded that the practice of the ICJ
and the International Tribunal has created an international customary law
rule, which is the examination of the constituent element of the Tribunal,
with respect to the question whether a subsidiary judicial organ is
independent and impartial or not. In addition, the establishment of the
ICTY under Article 7 (2) of the Charter in compliance with Chapter VII
to determine individual criminal responsibility for violations of interna-
tional humanitarian law in the former Yugoslavia gives it a degree of
independence to perform judicial functions which the Council does not
possess and it prevents the Council from interfering and reviewing the
decisions of the ICTY.'” This fact demonstrates that the ICTY ‘is
“subsidiary” in name only and can render final judgements that even the
Council is not authorised to disturb - and that in turn can disturb the
Council by suggesting limits on its powers’.'®

The Matter of Protection of Humanitarian and Human Rights Law

In the Tadic Case, the defence also contended that the Security Council
cannot be involved in the protection of humanitarian and human rights
law, the power to deal with human rights having been delegated to the
General Assembly, the ECOSOC, the Trusteeship Council and to their
subsidiary organs by Articles 1 (4), 13 (1), 55, 62 (2) and 76 (c¢) of the
Charter.The involvement of the Security Council in international human-
itarian law, which is a neutral body of law is unfortunate since the
Tribunal cannot function as a neutral body.'® The defence moreover
contended that the Security Council does not have any authority over
individuals, and ‘[t]he attribution of jurisdiction over individuals to the
Tribunal is not consistent with the Charter’, since it is States which can
create threats to the international peace and security, not individuals.'”
Against these arguments, as mentioned earlier, serious violations of
international humanitarian and of human rights law constituted a threat
to international peace and security.'”" The maintenance or restoration of

165. Effect of Awards, p.53.

166. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 32.

167. Sarooshi, pp. 453-4; ‘This organ [the ICTY] ... has to perform its functions independently
of political considerations; it would not be subject to the authority or control of the
Security Council with regard to the performance of its judicial functions’ (Secretary-
General’s Report, para. 28).

168. Alvarez, ‘Judging ...", p. 11.

169. Defence Motions, paras. 3.4.1,3.4.2,3.4.3,3.4.4.

170. Defence Motions, para.3.7.
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international peace and security is the duty of the Security Council under
Chapter VII of the UN Charter. Given this ground, the protection of
humanitarian and human rights law should be seen as a legitimate area
of Security Council action,? and the past practice of the Security
Council proves this reality.'” In relation to the argument that the Security
Council has no power to attribute jurisdiction over individuals through
the creation of a tribunal having criminal jurisdiction has no basis in
international law. Criminal responsibility for serious violations of inter-
national humanitarian law is a well-established customary international
law principle."* As decided by the International Military Tribunal at
Nuremberg ‘[c]rimes against international law are committed by men,
not by abstract entities, and only by punishing individuals who commit
such crimes can the provisions of international law be enforced’.'” In
this sense, there is no doubt that the conflicts in the former Yugoslavia
constituted a threat to international peace and security and a great
number of violations of international humanitarian law committed by
individuals on behalf of their States’ policy. The principle of State sover-
eignty cannot be interpreted as to give impunity to those individuals
who have committed such kinds of crimes under international law.
Otherwise, international criminal law and the principle of individual
criminal responsibility that is a basic expression of the enforcement of
the laws of war would be pointless. On this ground, the establishment of
the Tribunal to prosecute individuals responsible for serious violations of
international humanitarian law by means of the Security Council ‘was
both appropriate and necessary ... to act on individuals in order to
address the threat to the peace’.'”

In the Appeals Chamber

The defence filed a notice of (interlocutory) appeal against the decision
of the Trial Chamber to dismiss the defence motion on jurisdiction. The
defence (appellant) again repeated its arguments based on three
grounds: (a) the Tribunal has not been established by law; (b) primary
jurisdiction of the Tribunal over competent domestic courts was improp-
erly granted; and (c) the Tribunal lacks subject-matter jurisdiction over
charges which have been brought against the accused in the indict-

171. For the explanation see supra, p. 21,The Justification of the Security Council’s Action; and
supra notes 30-6.

172. Prosecutor’s Response, p. 23.

173. For the Rwanda, Somalia and Haiti cases, see supra notes 145-7.

174. Prosecutor’s Response, p. 24; For the concept of individual criminal responsibility in
international law, the practice of the ad hoc tribunals and their contribution to interna-
tional humanitarian law and impact on the ICC, see infra Chap. 3.

175. In (1949) 22 IMT (International Military Tribunal sitting at Nuremberg. Reported in Trial of
the Major War Criminals before the International Military Tribunal) p. 466. In M.C.
Bassiouni, Crimes against Humanity in International Criminal Law (Dordrecht, Boston,
London: Martinus Nijhoff Publishers, 1992), p. 207.

176. Trial Chamber,Tadic Case, Jurisdiction Decision, para. 36.The past practice of the Security
Council proves that the Security Council has authority over individuals in respect of
serious violations of international humanitarian law. In its decision, the Trial Chamber
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ment."” In this part of the study, the first contention of the defence will
be examined, in particular, the approach taken by the Appeals Chamber
of the International Tribunal will be analysed.

The Principle of Compétence de Ia Compétence

Although, the results both in the Trial Chamber and the Appeals Chamber
hardly differ, the handling of defence assertions by the Chambers has
been very interesting in many aspects. Despite the fact that the Trial
Chamber made a distinction between the jurisdiction and the establish-
ment of the Tribunal,'® the Appeals Chamber followed a completely
different approach. It did not accept the contention that the establish-
ment of the Tribunal is distinct from its jurisdiction, as had the Trial
Chamber, and commented that such a distinction ‘implies a narrow
concept of jurisdiction reduced to pleas based on the limits of its scope
in time and space and as to persons and subject-matter (rationae tempo-
ris, loci, personae and materiae)’."”” According to the Appeals Chamber, a
narrow concept of jurisdiction may exist in a domestic law context, but
not in international law, due to the fact that in the international field,
there is no integrated judicial system and ‘every tribunal is a self-
contained system (unless otherwise provided)’.'® The Appeals Chamber
did accept the interpretation of the jurisdiction made by the Trial
Chamber,™ since it consists of merely ‘original’, ‘primary’ or ‘substantive’
jurisdiction, however ‘it does not include the ‘incidental’ or ‘inherent’
jurisdiction which derives automatically from the exercise of the judicial
function’.'® In this regard, the Chamber made a distinction between
‘primary’, ‘original’ or ‘substantive’ jurisdiction and “incidental” or “inher-
ent” jurisdiction and it regarded the legality of the establishment of the
International Tribunal in the second category and accepted this
argument in the context of jurisdictional matters.'®

Having accepted that the establishment of the Tribunal is a jurisdic-
tional matter, the Chamber decided that in international law, every
judicial or arbitral tribunal has ‘jurisdiction to determine its own juris-
diction’ (this principle is also known as ‘KompetenzKompetenz in
German or ‘la compétence de Ia compétence’ in French) and it is a funda-

quoted resolutions 731 and 748 of the Security Council and held that: although resolutions
731 and 748, the Security Council required the Libyan Government to surrender the two
Libyan nationals who were accused of the Lockerbie bombing and imposed mandatory
commercial and diplomatic sanctions to obtain Libya’s compliance with its decision. It
was, in substance, acting upon individuals, seeking the extradition and trial of those Libyan
nationals.For the treatment of this issue by the Trial Chamber of the ICTR, see Trial
Chamber, Kanyabashi Case, Jurisdiction Decision, paras. 28-9.

177. Defence’s Brief to Support the Notice of Appeal (Jurisdiction of the Tribunal), Dusko
Tadic, Case No: IT-94-1-T (25 August 1995) (hereinafter Defence’s Brief), para. 1.1.

178. See supra note 116.

179. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 10.

180. Ibid., para.11.

181. See supra notes 118,119.

182. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 14.

183. Ibid., para. 18.
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mental part of the incidental or inherent jurisdiction.® This principle is
necessary for the exercise of the judicial function and does not have to
be provided in the Statute of the Tribunal. To support this view, the
Chamber cited some international legal precedents in this regard.'® As is
well-known, the jurisdictional powers of a tribunal, in this case, the
examination of the legality of the establishment of the Tribunal, can be
limited by a provision in the constitutive instrument of such a tribunal.
In this respect, the Chamber took the view that it can be limited ‘only to
the extent to which such limitation does not jeopardise its “judicial
character”’.**® In the case of the International Tribunal, the Statute of the
International Tribunal does not include any provision limiting its inher-
ent or incidental jurisdiction and it has to exercise its ‘compétence de la
compétence’ to determine its jurisdiction.'’

In respect of the decision of the Trial Chamber that the Tribunal
cannot scrutinise the actions of the Security Council,'® the Appeals
Chamber held that: ‘this is beside the point. The question before the
Appeals Chamber is whether the International Tribunal, in exercising this
“incidental” jurisdiction, can examine the legality of its establishment by
the Security Council, solely for the purpose of ascertaining its own
“primary” jurisdiction over the case before it’.'®

From the point of view of international law, the view taken by the
Appeals Chamber pertaining to the establishment of the ICTY by means
of a Security Council resolution reflects an ‘interventionist approach’ and
its interpretation of the principle of compétence de Ia compétence
constitutes an unprecedented broad approach in the practice of interna-
tional courts or tribunals.” The decision of the Appeals Chamber, by
depending on the principle of compétence de la compétence reviews or
examines the legality of the resolution of the Security Council in relation
to the establishment of the ICTY.As referred to above, although the ICJ is
the principal judicial organ of the UN, it has no such power.”" Under
these circumstances, how can the decision of the Appeals Chamber
which reviews the Security Council resolution by relying on the doctrine
of compétence de la compétence be justified? As a well-established
principle, the concept of compétence de Ia compétence' only allows a
court or a tribunal to examine and determine its own jurisdiction, and
this cannot be extended to the review of the Security Council resolution

184. Ibid.

185. Nottebohm Case (Liechenstein v. Guatemala) (1953), ICJ] Rep., p. 7, at 119. Dissenting
Opinion of Judge Cordova in the Judgments of the Administrative Tribunal of the
International Labour Organisation upon Complaints Made against the United Nations
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THE ICTY AND ICTR 37

and the appropriateness of it, in this case the resolution establishing the
ICTY. The Statute of the ICTY and the UN Charter have never given
authority to the ICTY to examine the legality of the Security Council
resolutions, and thus, the decision held by the Appeals Chamber must be
regarded as ‘ultra vires and unlawful’."” If it is accepted that a court can
review the legality of the resolutions of the Security Council, it must be
the ICJ not the ICTY."™

The Matter of ‘Political Questions’ and ‘Non-Justiciable’ Disputes

Contrary to the decision of the Trial Chamber with respect to political
questions and non-justiciable issues,'”” the Appeals Chamber took the
view that the doctrines of ‘political questions’ and ‘non-justiciable
disputes’ were just ‘remnants of the reservations of “sovereignty”,
“national honour”, etc. in very old arbitration treaties’ and they have a
very limited role in contemporary international law." According to the
Chamber, the issue is an interpretation of an international treaty, the UN
Charter, and in this case, the opinion of the ICJ in the Certain Expenses
of the United Nations"’” should be applied almost literally to the present
case."”The ICJ declared in its advisory opinion that:‘“The Court, however,
cannot attribute a political character to a request which invites it to
undertake an essentially judicial task, namely, the interpretation of a
treaty provision.'”

In this context, the approach taken by the Appeals Chamber should be
seen as not in compliance with the UN Charter and international law
practice and creates some controversy.This is because the establishment
of the Tribunal depends on the Security Council’s findings in which the
situation in the former Yugoslavia constituted a threat to international
peace and security.”” The decision of the Security Council was taken in
accordance with Articles 39 and 41 of the UN Charter under Chapter VIL.
According to this Chapter, the Security Council enjoys a wide discre-
tionary power in determining whether there is a threat to peace or not,
and if so, which types of measures should be employed.These matters are
political in nature and the Council is a political organ and its members
are well-qualified in this field, whereas the Judges of the ICTY have little
or no experience in the political field of international law.**' Moreover, it

Nottebohm Case (Liechtenstein v. Guatemala) (1953), ICJ Rep., p. 7, at 119. For a detailed
study, see Shihata, I.EI.,, The Power of the International Court to Determine Its Own
Jurisdiction (Compétence de Ia Compétence) (The Hague: Martinus Nijhoff 1965).
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200. For the explanation, see supra, p.21,The Justification of the Security Council’s Action;Trial
Chamber, Tadic Case, Jurisdiction Decision, para. 24.

201. Separate Opinion of Judge Li, para. 3.
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would be very wrong to give a power to any court or tribunal for review-
ing the resolutions taken, in particular, under Chapter VII situations by
the Security Council.** For the aforementioned reasons, the decision of
the Appeals Chamber, in this respect,‘seems to be imprudent and worth-
less both in fact and in law’.>”

The Matter of the Legality of and Appropriateness of the ICTY
as a Measure

The appellant did not repeat his argument with respect to the Security
Council’s power to determine whether the situation in the former
Yugoslavia created a threat to international peace and security, and the
power of the Security Council to address such threats, and has acknowl-
edged the authority of the Security Council in this regard; however, he
continued to contest the legality and appropriateness of the measures
adopted by the Council.*® In contrast to the defence argument, the
Appeals Chamber took the same opinion with the Trial Chamber and
decided that under Chapter VII of the UN Charter the ‘Security Council
has a broad discretion in deciding on the course of action and evaluating
the appropriateness of the measures to be taken’,”” and the establish-
ment of the Tribunal was a measure under Chapter VII (in particular
Article 41) so as to contribute to restoration and maintenance of peace.*®

The Matter of Established by Law

Lastly, the appellant in the Tadic Case challenged the establishment of
the Tribunal by contending that it has not been established by law.*” By
this, the appellant meant that the establishment of this ad hoc tribunal
was not ‘the result of a decision making process under democratic
control, necessary to create a judicial organisation in a democratic
society, but rather the result of a mere executive order’.”*”® This argument
seems to rely on the contention that even if the Security Council were
the appropriate body to create a tribunal, it would not be justified in
setting up the Tribunal due to its decision not being subject to
‘democratic control’ and not meeting the ‘requirements for the establish-
ment of a tribunal by law’.*® It is clear that the source of these arguments
derives from Article 14 of the UN Covenant on Civil and Political Rights
of 1966 (ICCPR) which provides that: ‘In the determination of any crimi-
nal charge against him, or of his rights and obligations in a suit law,
everyone shall be entitled to a fair and public hearing by a competent,
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independent and impartial tribunal established by law.*'* The concept of
establishment by law is one of the most important principles in the
national and international law systems and in the opinion of the Appeals
Chamber, it can be interpreted as consisting of three possible meanings.

The first possible meaning of the concept of establishment by law is
to mean the establishment by a ‘legislature’ not by an ‘executive order’ as
supported by the appellant and the case law of the European Court of
Human Rights.”"' However, the Chamber rejected this meaning on the
grounds that a division of powers like legislative, executive and judicial
powers which is applied to municipal systems cannot be applied to the
international setting, nor particularly ‘to the setting of an international
organisation such as the United Nations’ and in the United Nations
system, this type of division of powers is not clear enough.*"”

The second possible meaning of the principle is the establishment of
an international tribunal ‘by a body which, though not a Parliament, has
a limited power to take binding decisions’.As well understood from the
opinion of the Chamber, the Security Council, under Chapter VII of the
UN Charter, can take binding decisions by means of Article 25 of the
Charter and by relying on Chapter VII, the Council has a power to create
the Tribunal as a measure to restore and maintain international peace and
security, moreover, the establishment of the Tribunal was approved by
the UN General Assembly, and also this body elected the Judges of the
Tribunal and approved its budget.***

The third possible meaning of the concept ‘established by law’ means
that ‘its establishment must be in accordance with the rule of law’. In this
sense, the Appeals Chamber decided that if the principle of ‘established
by law’ means the establishment in accordance with the rule of law, a
tribunal ‘must be established in accordance with the proper international
standards; it must provide all the guarantees of fairness, justice and even-
handedness, in full conformity with internationally recognised human
rights instruments’.?"* The Chamber has favoured this interpretation of
the concept of established by law, and held that the Tribunal was created
in accordance with the rule of law,Article 21 of its Statute, which almost
the same as Article 14 of the ICCPR, guaranteed a fair trial for the accused
and Article 13 (1) ensured the impartiality, integrity and competence of
Judges.?> As far as the Statute and the Rules of Procedure and Evidence

American Convention on Human Rights (ACHR) (22 November 1969).

Article 6 (1) of the ECHR states: ‘In the determinations of his civil right and obligations
or of any criminal charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established by law.

Article 8 (1) of the ACHR states: ‘Every person has the right to a hearing, with due
guarantees and within a reasonable time, by a competent, independent and impartial tribu-
nal, previously established by law’

211. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 43.
212. 1Ibid., para. 43.
213. 1bid., para. 44.
214. Ibid., para. 45.
215. Ibid., para. 46.
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of the International Tribunal are concerned, the Tribunal fulfils all
requirements in order to provide a fair trial and necessary elements of
the principle of ‘established by law’.*'¢

Conclusions

As has been indicated above, there is no doubt that the situations in the
former Yugoslavia and in Rwanda constituted threats to international
peace and security. In the last decade of the twentieth century, the inter-
national community witnessed the worst violations of human rights and
of international humanitarian law in these two regions of the world.The
massive scale of killings, rape and other forms of sexual assaults, ‘ethnic
cleansing’, genocide and other types of crimes committed in the former
Yugoslavia and in Rwanda impelled the international community to bring
those responsible for such crimes to justice.To achieve this purpose and
to contribute to the maintenance of international peace and security, the
only way was to establish an international criminal tribunal by means of
a Security Council Resolution which was in compliance with the urgency
of the situations of the former Yugoslavia and Rwanda. On this
background, the UN Security Council established the ICTY and the ICTR
acting under Chapter VII of the UN Charter ‘to do justice, to deter further
crimes, and to contribute to the restoration and maintenance of peace’.?"”

In contrast to the Nuremberg and Tokyo Tribunals, the ICTY and the
ICTR were established neither by the victors as a ‘victor’s court of
justice’ nor by the parties involved in the conflict, but rather by the UN
Security Council on behalf of the entire international community in
order to protect international peace and security. For this reason, the
establishment of these Tribunals was innovative in character and some
questions have arisen in relation to their creation by the UN Security
Council.

As can be predicted, in the first case of the ICTY (Tadic Case), the
defence challenged the legality of the establishment of the International
Tribunal, on the grounds of jurisdiction of the Tribunal, as mentioned in
detail above, the Trial Chamber refused the jurisdictional challenge of the
defence by deciding that ‘the validity of the creation of the International
Tribunal is not truly a matter of jurisdiction but rather of the lawfulness
of its creation, involving scrutiny of the powers of the Security Council
and of the manner of their exercise.””®* However, the fact that the Appeals
Chamber did not accept the decision of the Trial Chamber with respect
to the creation of the Tribunal can be regarded as a separate concept
from the jurisdiction of the Tribunal, and it took ‘a more interventionist
approach’ and ‘interpreted in an unprecedentedly broad manner the

216. 1bid., para. 47.

217. See supra note 109.

218. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 4; and also see paras. 5, 8, 40, and
the explanation made on p. 25 under the heading of ‘In the Trial Chamber’ above.
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principle of compétence de la compétence’®” (emphasis added). Under
this principle, the examination of the establishment of the Tribunal is a
part of jurisdiction (‘incidental’ or ‘inherent’ jurisdiction) and every inter-
national tribunal or court do have a right to examine its creation as part
of its jurisdiction.

From the point of view of international law, the decision held by the
Appeals Chamber under the principle of compétence de la compétence
should be regarded as reviewing the legality of the Security Council
Resolution and the establishment of the Tribunal. This principle merely
allows the Tribunal to examine and determine its own jurisdiction and it
cannot be extended to the examination of the competence and appro-
priateness of the Security Council Resolution establishing the Tribunal.**
As rightly held by the Trial Chamber and supported by the Prosecutor’s
Response to the Defence Motions and Judge Li, in his separate opinion in
the Appeals Chamber, the International Tribunal does not have any power
to review its creation by the Security Council and its power as indicated
in Article 1 of its Statute limited to ‘prosecute persons responsible for
serious violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1991 in accordance with the
provisions of the present Statute’, and also Articles 2-5 of the Statute of
the Tribunal regulating the subject-matter jurisdiction of the Tribunal
together with Article 1 cannot be interpreted as giving the Tribunal
competence to review the acts of the Security Council in respect to the
establishment of the Tribunal.**' Moreover, although the ICJ is the princi-
pal organ of the UN under Article 92 of the UN Charter, it does not have
any such type of competence. In this sense, how can it be justified that
the International Tribunal which has a limited jurisdiction can review the
Security Council Resolutions in relation to its creation? On the other
hand, as discussed earlier, the UN Security Council has ‘primary respon-
sibility for the maintenance of international peace and security’.?*
Chapter VII of the UN Charter gives power to the Security Council to
determine the existence of any threat to peace and security, and to take
necessary measures ‘in accordance with Article 41 and 42 to maintain or
restore international peace and security’.”?® So as to perform its
functions, the Security Council can establish subsidiary organs.?* In light
of this legal base, the International Tribunal was created as a measure by
the Security Council. While this background is in front of the interna-
tional community, acceptance of the examination of the legality of the
Tribunal’s creation by the International Tribunal must be regarded as not
in compliance with the principles of international law. Furthermore,
whether a threat exists to international peace and security and what sort
of measures are to be employed are political questions.This field of inter-
national law is the legitimate area of the UN Security Council and its

219. Fox, pp. 435-6; see the explanation made under ‘In the Appeals Chamber’, p. 34 above.
220. Separate Opinion of Judge Li, para. 2.

221. See supra notes 117-20, 135.

222. Art. 24 (1) of the UN Charter.

223. Art. 39 of the UN Charter.

224. Arts. 7 (2) and 29 of the UN Charter.
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members are well-qualified in this area.The Judges of the Tribunal have
little or no experience in international political affairs, thus the review of
the Security Council Resolution in this regard ‘seems to be imprudent
and worthless both in fact and in law’.?*

For the reasons explained above, the approach taken by the Trial
Chamber and supported by Judge Li in the Appeals Chamber seems to be
more consonant with the international legal regulations. Although the
Trial Chamber decided that it has no authority to review the acts of the
Security Council with respect to its creation, it commented on the
arguments made by the defence for the following reasons: Firstly, for the
first time in international law, the international community has created
such a tribunal having criminal jurisdiction over individuals. Secondly,
the International Tribunal for Rwanda followed the same approach as the
Yugoslavia Tribunal. Thirdly, the establishment of the ICTY and the ICTR
represented a crucial step for the establishment of a permanent interna-
tional criminal court. In this context, in particular, the last reason is
especially significant on the grounds that despite the fact that these
Tribunals are created for the purpose of prosecuting violations of inter-
national humanitarian law in the former Yugoslavia and in Rwanda, they
affected positively the establishment of the permanent international
criminal court.

In conclusion, the establishment of the International Tribunals must
be regarded as a contemporary example of the application of interna-
tional humanitarian law for enforcing individual responsibility when the
violations of international humanitarian and international human rights
law have occurred.**¢ Additionally, it should also be noted that the estab-
lishment of the ICTY and the ICTR has played a central role in the
establishment of an international criminal court which should be consid-
ered as one of the major achievements of the international community
before the new millennium. In this sense, the approach taken by the
international community, just before the end of the twentieth century,
should be perceived in the light that violations of fundamental human
rights will not be tolerated in the new millennium.

225. Separate Opinion of Judge Li, para. 3.
226. See supra note 110.



2

The Creation of the International Criminal
Court

Introduction and Historical Background

One of the most serious defects to enforcing the rules of law is the lack of
an international criminal court to try individuals charged with the violations
of international humanitarian law. The only way for the enforcement of
international humanitarian law is the prosecution and punishment of
individuals who are responsible for violations of international humanitarian
law either through a created international criminal court or domestic
courts.The need for such a court has been accepted and discussed by inter-
national scholars for almost 100 years.'

Before the First World War

The idea of creating an international criminal court goes back to the First
Hague Convention for the Pacific Settlement of International Disputes of
1899 which includes provisions establishing ‘The Permanent Court of
Arbitration’.? However, it has never been effective due to the fact that States
parties to the Convention were unwilling to surrender a part of their sover-
eignty to such an arbitration court.’ In addition to the emergence of the
concept of setting up an international criminal court, the most important

1. Bridge, J W, ‘The Case for an International Court of Criminal Justice and the Formulation of
International Criminal Law’, in Mark W. Janis (ed.), International Courts for the Twenty-First
Century (Dordrecht, Boston, London: Martinus Nijhoff Publishers, 1992), p. 221; Cassese,A.,‘On
the Current Trends towards Criminal Prosecution and Punishment of Breaches of International
Humanitarian Law’ (1998), 9 EJIL, p. 4; Gianaris, W.N., “The New World Order and the Need for
an International Criminal Court’ (1992/1993), 16 Ford. Int.’l L. J., p. 88. In particular, for the
problems that an international criminal court would address, see pp. 109-11; Kutner, L.,
‘Politicide: the Necessity of an International Court of Criminal Justice’ (1972),2 Denv. J. Int.’]
L. & Pol’y,p.55.

2. Arts. 20-9. Hague Peace Conference, Final Act, Conventions and Declarations, and the text of
Convention for the Pacific Settlement of International Disputes (29 July 1899) are available in
Benjamin B. Ferencz, An International Criminal Court - A Step Toward World Peace, A
Documentary History and Analysis, Vol. I (London, Rome, New York: Oceana Publications,
1980), p. 103.

3. Ferencz, pp.8-9.
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contribution of the First Hague Conference was the Convention regulating
the Rules of the Laws and Customs of War on Land.*

In 1907, in the Second Hague Conference,The Prize Court Convention®
was signed by 39 States. This Convention could be accepted as a major step
toward developing the rule of international law and establishing the first
organised international court, which has ever been seen in the history of
international law. But no State has ratified the Convention® and the creation
of an international court has remained an aspiration rather than a reality.

After the First World War

After the First World War, the concept of creating an international crimi-
nal court to bring to justice individuals, including State officials,
responsible for violations of the laws or customs of war was discussed and
a number of proposals were made at this point. In particular, the
‘Commission on the Responsibility of the Authors of War and on
Enforcement of Penalties recommended the establishment of a ‘high
tribunal composed of judges drawn from many nations’.” Consistent with
the Commission Report, the Treaty of Versailles signed by Germany on 26
June 1919 included Article 227 that provided for the establishment of
such a tribunal to try the ex-German emperor, Kaiser Wilhelm II, for the
supreme offence against the peace, and Article 228 provided for the
prosecution of German officers and soldiers who committed war crimes.
However, this tribunal could not be established.?

Between the two world wars, several attempts were made to create an
international criminal tribunal or court. One of them was in 1920 when the
Council of the League of Nations appointed an Advisory Committee of
Jurists to set up a plan for the establishment of the Permanent Court of
International Justice which would ‘be competent to try crimes constituting
a breach of international public order or against the universal law of
nations’, but this recommendation was rejected by the Assembly of the
League of Nations as being premature.” The other attempt to adopt draft
statutes for an international criminal court was made by non-governmental
organisations such as the Inter-Parliamentary Union in 1925, and the
International Law Association in 1926." None of these efforts could bring
the international criminal court into the sphere of international law.

4. Ibid., p.9.
5. The Second Hague Conference, Final Act and Draft Convention Relative to the Creation of an
International Prize Court are available in Ferencz, Vol. I, pp. 123-63.
6. Ferencz,Vol. L, pp. 17, 20.
7. For the Report of the Commission, see (1920), 14 AJIL, pp. 95-154, and also see Ferencz, Vol.
L, pp. 176,169-92.
8. For reasons, see infra Chap. 3, notes 9-11 and accompanying text.
9. Records of the First Assembly of the League of Nations (1920), Plenary Meetings, pp. 744-5.
10. For the Inter-Parliamentary Union Proposal for an International Criminal Code for the
Repression of International Crimes (7 October 1925), see Ferencz,Vol. I, pp. 244-51.
11. For the International Law Association proposal for an International Criminal Court, including
Statute for the Court (11 August 1926), see Ferencz,Vol. I, pp. 252-68.
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Similarly, a Convention for the creation of an international criminal court to
try terrorist offences was annexed to the Convention for the Prevention and
Punishment of Terrorism'? on 16 November 1937 by the League of Nations,
but it never came into operation.

After the Second World War

After the Second World War, the idea of creating an international criminal
court was revived again to try individuals who were responsible for the
worst crimes against humanity and human dignity. For this reason, in 1944
the UN established a War Crimes Commission to investigate allegations
against German war criminals, and this Commission prepared a draft
convention for the establishment of a United Nations War Crimes Court."
Thereafter, the Allied powers created the International Military Tribunal at
Nuremberg to prosecute and punish major German war criminals."* A
similar approach was also taken for the Japanese in the Far East and another
International Military Tribunal was established at Tokyo.” Despite the fact
that these tribunals were criticised as a ‘victor’s court of justice’' they were
the first International Tribunals in the history of mankind and their Charters
and decisions have played a crucial role in the classification of crimes in
international humanitarian law. The international community, for the first
time in its history, was faced with the definition of crimes against peace,
crimes against humanity and war crimes'” and witnessed the applicability of
international humanitarian law rules as a means of created International
Tribunals.

Although the International Military Tribunals have made very important
contributions to international humanitarian law, they cannot be accepted as
truly established international criminal courts from the point of view of
international law.This is because during the war many atrocities were also

12. For the text of the Conventions, see Ferencz, Vol. I. pp. 380-98.

13. For the related documents, see Ferencz, Vol. I, pp. 414-33.

14. See supra Chapter 1, note 1.

15. Ibid.

16. See supra Chapter 1, note 6.

17. Article 6 of the Charter of the International Military Tribunal defines these crimes as follows:

(a) CRIMES AGAINST PEACE: namely, planning, preparation, initiation or waging of a war of
aggression, or a war in violation of international treaties, agreements or assurances, or partici-
pation in a Common Plan or Conspiracy for the accomplishment of any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws or customs of war. Such violations shall
include, but not be limited to, murder, ill-treatment or deportation to slave labour or for any
other purpose of civilian population of or in occupied territory, murder or ill-treatment of
prisoners of war or persons on the seas, killing of hostages, plunder of public or private
property, wanton destruction of cities, towns, or villages, or devastation not justified by
military necessity;

(c) CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement, deporta-
tion, and other inhuman acts committed against any civilian population, before or during the
war, or persecutions on political, racial, or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.

Leaders, organisers, instigators, and accomplices participating in the formulation or execu-
tion of a Common Plan or Conspiracy to commit any of the foregoing crimes are responsible
for all acts performed by any persons in execution of such plan.
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committed by the Allied powers, but no one was charged with that by the
Tribunals. In other words, the Nuremberg and Tokyo trials ‘were imposed by
victorious nations on defeated nations’."

Having seen the International Military Tribunals, the UN recognised the
necessity of the establishment of an international criminal court to prose-
cute and punish individuals responsible for committing international
crimes such as genocide.” The Convention on the Prevention and
Punishment of the Crime of Genocide was adopted by the UN General
Assembly on 9 December 1948.* In this Convention, genocide was
accepted as ‘a crime under international law’* and it stated that persons
charged with genocide ‘shall be tried by a competent tribunal of the State
in the territory on which the act was committed or by such international
penal tribunal as may have jurisdiction’.” To bring this regulation into
operation, the UN General Assembly mandated the International Law
Commission to work on the possibility of setting up a permanent interna-
tional criminal court.”® According to the Commission’s conclusion, the
creation of an international criminal court was both desirable and possible.
Moreover, the Nuremberg principles and the Geneva Conventions - which
were adopted in 1949 and extended the list of war crimes consisting of
torture, international infliction of suffering, serious bodily injury, forcing
prisoners to work for imprisoners, and the deprivation of a right to a free
trial - could be drafted as a ‘Code of Offences’.? Although two draft statutes
for an international criminal court were successfully prepared in the years
1951 and 1953, the General Assembly decided to postpone the considera-

18. Jamison. S.L., ‘A Permanent International Criminal Court: A Proposal that Overcomes Past
Objections’ (1995), 23 Denv. J. Int. L. & Poly, p. 426. ‘(Dhe new crimes created for
Nuremberg were defined by the victorious allies only in the context of Nazi and Imperial
Japanese activities and were not applied to the Soviets, who also invaded Poland and Baltic
States by what were evidently prearranged “acts of aggression”, and whose treatment of some
national minorities might have been considered within any definition of “crimes against
humanity” that had not been drafted to apply only to the defeated enemies’ (Rubin, A.P,,
‘International Crime and Punishment’ (1993),33 Nat. Int.,p.73).‘Nor were they applied to the
bombing of Dresden, Tokyo, Hiroshima, or Nagasaki, or to other Allied conduct including treat-
ment of prisoners and submarine warfare. The offences were drafted to apply only to the
defeated enemies’ (Blakesley, C.L., ‘Obstacles to the Creation of a Permanent War Crimes
Tribunal’ (1994), 18 Flet. F. W. Aff., p. 80).

19. UN GA Res. 260, 179th Plenary Meeting (9 December 1948).

20. The text of the Genocide Convention is available in the annex to the UN GA Res. of 260 of 9
December 1948.

21. Art.1 of the Genocide Convention.

22. Art.6 of the Genocide Convention.

23. UNGA Res. 260 of 9 December 1948°... to study the desirability and possibility of establishing
an international judicial organ for the trial of persons charged with genocide or other crimes
over which jurisdiction will be conferred upon that organ by international conventions’.

24. Jamison, p. 426; Bridge, p. 222.

25. UN General Assembly, Official Records, Seventh Session, Supplement No. 11, ‘Report of the
Committee on International Criminal Jurisdiction’ on its session held from 1 to 31 August 1951,
UN Doc.A/2136, New York, 1952, and UN General Assembly, Official Records, Ninth Session,
Supplement No. 12,‘Report of the 1953 Committee on International Criminal Jurisdiction’ (27
July-20 August 1953), UN Doc. A/2645, New York, 1954. Documents are also available in
Ferencz,Vol. 11, pp. 337-64, 429-59 respectively. For some of the particular Articles and features
of these draft statutes, see Bloom, R.A., ‘Introduction to Various Drafts Concerning an
International Criminal Court’, in Julius Stone and Robert K. Woetzel (eds), Toward a Feasible
International Criminal Court (Geneva: World Peace Through Law Center 1970), (pp. 160--7),
pp- 164-7.



CREATION OF THE ICC 47

tion of draft statutes because of the question of defining aggression and its
connection with the Draft Code of Offences against the Peace and Security
of Mankind.” In 1957, the UN General Assembly repeated its view again in
relation to the definition of the crime of aggression when it decided to
defer consideration of the question of the Draft Code of Offences against
the Peace and Security of Mankind.” The lack of definition of aggression had
been a major obstacle to creating an international criminal court, and its
definition was not made possible in 1974 by means of a General Assembly
Resolution® which included some phrases that were not clear enough and
could be interpreted in different ways.?

In addition to the difficulty in defining the crime of aggression, the inter-
natjonal political situation during the 1960s, 1970s and 1980s made the idea
of creating an international criminal court impossible. In this respect,
particularly, the Soviet Union was opposed to establishing such a court
throughout the Cold War by stating that it was an infringement upon its
state sovereignty.** However, during these periods, the demand of the inter-
national community to try individuals who had committed international
crimes occurred in some international conventions.* The Convention for
the Suppression of the Unlawful Seizure of Aircraft,*® the International
Convention for the Suppression and Punishment of the Crime of
Apartheid,” the Convention on the Prevention and Punishment of Crimes
Against Internationally Protected Persons,*® and the International
Convention against the Taking of Hostages® were just some examples
proving this fact.

The Establishment of the International Criminal Tribunals for the
Former Yugoslavia and for Rwanda and the International Criminal
Court

The proposal of Trinidad and Tobago to fight against narcotics trafficking by
means of the establishment of an international criminal court focused the
attention of the international community on creating an international crimi-

26. UNGA Res. of 266 [898(IX)], adopted by the General Assembly at its 512th Plenary Meeting on
14 December 1954.

27. UNGA Res. of 1186 (XID), adopted at its 727th meeting on 11 December 1957.

28. UNGA Res. of 3314 (XXIX) (14 December 1974). Article 1 of the Resolution (including eight
Articles to define aggression) defines aggression as follows:

Aggression is the use of armed force by a State against the sovereignty, territorial integrity
or political independence of another State, or in any other manner inconsistent with the
Charter of the United Nations, as set out in this Definition.

29. Ferencz,Vol.II, p. 75.

30. Jamison, p.427.

31. Ibid.

32. Hague Convention for the Suppression of Unlawful Seizure of Aircraft 1970, UNTS 860, 105
(1971, 10 ILM, 133.

33. International Convention for the Suppression and Punishment of the Crime of Apartheid
(1974),13 ILM, 50.

34. 1973 Convention on the Prevention and Punishment of Crimes Against Internationally
Protected Persons including Diplomatic Agents, UNTS 1035, 167 (1974), 13 ILM, 41.

35. 1979 International Convention against the Taking of Hostages (1979), 18 ILM, 1456.
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nal court in 1989.%¢ After that, the UN General Assembly mandated the
International Law Commission to work on a draft statute, including juris-
diction for drug trafficking, for an international criminal court.>”

Apart from this proposal, in 1990, the idea of establishing an interna-
tional criminal court was revived again in order to try Iraqi leaders for
crimes such as aggression and war crimes committed during the Iraqi
invasion of Kuwait and the ensuing Gulf War. Although this idea was
strongly supported by the international community, no action was taken.*

During the conflict in the former Yugoslavia, the international commu-
nity witnessed one of the most widespread atrocities constituting war
crimes, crimes against humanity and genocide as a part of the policy of
ethnic cleansing, which led to the UN Security Council establishing the
ICTY in 1993.* Similarly, the crime of genocide committed, among other
international crimes, in Rwanda in 1994 made the Security Council follow
the same procedure with the Yugoslavian case.As a result, another interna-
tional tribunal, the ICTR, was established to hold individuals accountable for
those atrocities and to deter future crimes.*

In light of these developments, in 1994, the International Law
Commission by examining international precedents such as the Nuremberg
and the Tokyo International Military Tribunals’ Statutes, the 1951 and 1953
draft statutes, the ICTY and the ICTR Statutes, prepared a draft statute for an
international criminal court” and submitted it to the UN General Assembly.
Thereafter, the General Assembly established an Ad Hoc Committee on the
Establishment of an International Criminal Court ‘to review the major

36. See ‘Analysis of Issues in the Draft Statute’ [for the ICC], prepared by the UN Department of
Public Information (May 1998).Available on the web: www.un.org/icc/ statute.htm#intro.

37. UNGA Res. 47/33 (25 November 1992).

38. The concept of creating an international criminal court by means of the United Nations to deal
with crimes against humanity, crimes against peace, genocide, war crimes and environmental
crimes was suggested by Germany (Speech by the German Federal Minister for Foreign Affairs,
Hans-Dietrich Genscher, Upon Receiving an Honorary Doctorate from the University of
Ottawa on 27 September 1991). Another suggestion, at this point, was made by France and it
supported the idea of using ‘a Nuremberg-type procedure’ (Note of Professor Alain Pellet on
the responsibility of Saddam Hussein). The Council of Ministers of the European Communities
also discussed the question of the personal responsibility of the Iraqi leaders and the possi-
bility of bringing them to justice before an international court and, moreover, wanted the
Secretary-General of the United Nations to consider these matters (Letter from Mr Jacques
Poos, President-in-Office of the Council of Ministers of the European Communities, to the
Secretary-General of the United Nations, on 16 April 1991). For these documents and other
related materials, and a review of efforts in relation to the establishment of an international
tribunal to try Iraqi leaders, see The Path to the Hague-Selected Documents on the Origins of
the ICTY (1996). And see also, Greenberg, M.D., ‘Creating an International Criminal Court’
(1992),10 Bos. Univ. Int.’l L. J.,p.119; Cavvichia, ].,"The Prospects for an International Criminal
Court in the 1990s’ (1992), 10 Dick. J. Int.’l L., p. 223; O’Brien,W.V.,The Nuremberg Precedent
and the Gulf War’ (1991), 31 Virg. J. Int.’l L., p. 391; Moore, J.N., ‘War Crimes and the Rule of
Law in the Gulf Crisis’ (1991), 31 Virg. J. Int.’l L., p. 403.

39. For historical background and the steps taken by the UN Security Council to establish the
ICTY, see supra Chapter 1, p. 9, The Former Yugoslavia and p. 16, The Establishment of the
International Criminal Tribunals.

40. See supra Chapter 1, p. 14, Rwanda.

41. For the analysed study outlining and explaining the characteristics of the Statute, see
Crawford, J.,“The ILC’s Draft Statute for an International Criminal Tribunal’ (1994), 88 AJIL, pp.
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substantive and administrative issues arising out of the draft statute’.”” In
1995, the General Assembly established another committee called the
Preparatory Committee to deal with ‘preparing a widely acceptable consol-
idated text of a convention for an International Criminal Court as a next
step towards consideration by a Conference of plenipotentiaries’.”

The Preparatory Committee met six times during the period 1996-98
to prepare for the UN Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court.* In these preparatory
meetings, the Draft Statute submitted by the International Law Commission
was taken as a base for discussion. In its sessions, the Committee generally
dealt with the issues of the scope of jurisdiction and the definition of
crimes, general principles of criminal law, complementarity, trigger mecha-
nisms, state co-operation with the International Criminal Court, fair trial and
the rights of suspects and accused, penalties, the composition and adminis-
tration of the Court, the method of establishing the Court and the
relationship between the Court and the United Nations.®

As a result of this work, a Diplomatic Conference, the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court, was held in Rome, Italy, from 15 June to 17 July
1998 and terminated with the adoption of a ‘Statute of the International
Criminal Court’.* The Conference and some features of the Statute will be
examined below.

Obstacles to the Establishment of the International Criminal Court

(the ICC)

There are a number of issues that made the establishment of the ICC diffi-
cult. Some of them are the principle of State sovereignty and criminal

140-52; and also see Crawford, J., ‘Prospects for an International Criminal Court’ (1995),48
CLP, pp. 303-26.

42. UN GA Res. 49/53, UN Doc.A/Res/49/53.

43. UN GA Res. 50/46, UN Doc.A/Res/50/46.

44. The General Assembly had decided that ‘a diplomatic conference of plenipotentiaries ... be
held in 1998, with a view to finalising and adopting a convention on the establishment of an
international criminal court’ in its resolution 51/207 on 16 December 1996.

45. For an account of these sessions, see Hall, C.K., The First Two Sessions of the UN Preparatory
Committee on the Establishment of an International Criminal Court’ (1997), 91 AJIL, p. 177;
Kaul, H.P, “Towards a Permanent International Criminal Court, Some Observations of a
Negotiator’ (1997), 18 Hum. Rts. L. J., p. 169; Hall, C.K., ‘The Third and Fourth Sessions of the
UN Preparatory Committee on the Establishment of an International Criminal Court’ (1998),
92 AJIL, p. 124; Hall, CK., ‘The Fifth Session of the UN Preparatory Committee on the
Establishment of an International Criminal  Court” (1998), 92 AJIL,
p-331;Hall, C.K.,“The Sixth Session of the UN Preparatory Committee on the Establishment of
an International Criminal Court’ (1998), 92 AJIL, p. 548; and also see Bassiouni, M.C.,
‘Observations Concerning the 1997-98 Preparatory Committee’s Work’, in The International
Criminal Court: Observations and Issues before the 1997-98 Preparatory Committee; and
Administrative and Financial Implications (Chicago: International Human Rights Institute De
Paul University, 1997), pp. 5-32.

46. Rome Statute of the International Criminal Court, adopted by the United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of an International Criminal Court on 17
July 1998, UN Doc.A/CONE183/9.
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jurisdiction, subject-matter jurisdiction (which law will be applied) and
personal jurisdiction (to whom this law will be applied), the possibility of
creating ad hoc tribunals when circumstances require and procedural law
to be applied.

The Principles of State Sovereignty and Criminal Jurisdiction

Two of the fundamental obstacles, among others as will be indicated below,
to the creation of an international criminal court are the principles of State
sovereignty and criminal jurisdiction.This is because the concept of sover-
eignty and criminal jurisdiction are interrelated, and States do not want to
surrender their exclusive jurisdiction in criminal matters to any other State
or international institutions (international tribunal or court) being regarded
as a major, inevitable element of State sovereignty.”” On the other hand, the
internationalisation of events has created a new world in which the sover-
eignty of States can affect other States’ rights.” In this sense, it should not
be seen that, for example, the conflicts in the former Yugoslavia and in
Rwanda were solely matters of these States alone and the international
community should not have intervened to bring an end to these conflicts.
In fact, crimes such as genocide, war crimes and crimes against humanity
committed in the territory of the former Yugoslavia and Rwanda had
created a threat to international peace and security. In order to reach a
peaceful world for the benefit of mankind, States should take part in estab-
lishing an international criminal court to try individuals who have
committed certain crimes, and should relinquish their criminal jurisdiction,
in this regard, to this international organisation. If this is regarded as a limita-
tion to the principle of State sovereignty, it will be valid for every State and
the limitation of sovereignty in this way will play a crucial role for prevent-
ing the most serious crimes of concern to the international community. For
this reason, it can be said that this type of limitation makes States more
sovereign than they were, since they will be able to prosecute and punish
the perpetrators of international crimes through the establishment of an
international criminal court.

Due to States’ reluctance to surrender their criminal jurisdiction to an
international court as being accepted as a mark of States’ sovereignty, one
solution could be the establishment of an international tribunal or court
having a ‘concurrent or complementary jurisdiction’, which ‘concerns the
allocation of jurisdiction between domestic courts and the ICC’.® The
Statutes of the ICTY and ICTR both include the same provisions giving
concurrent jurisdiction to the national courts and the International
Tribunals.* However, the concurrent jurisdiction of national courts is

47. Remarks by James R. Crawford on ‘The Internationalisation of Criminal Law’ (1995), ASIL
Proceedings, p. 301; Crawford, ‘Prospects ...’, p. 305; Graefrath, B., ‘Universal Criminal
Jurisdiction and an International Criminal Court’ (1990), 1 EJIL, pp. 72-5.

48. Jamison, p. 431.

49. Bleich, ].L., ‘Complementarity’, in The International Criminal Court: Observations and Issues
Before the 1997-98 Preparatory Committee; and Administrative and Financial
Implications,(Chicago: International Human Rights Law Institute De Paul University, 1997), p.
231.

50. Article 9 of the ICTY Statute (concurrent jurisdiction) provides:
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limited by the primacy of the International Tribunal. In other words, the
Statutes of the ad hoc tribunals give primacy to the International Tribunals.
When exercising their primacy over national courts the ad hoc tribunals
have power to intervene ‘at any stage of the procedure ... request national
courts to defer to the competence of the International Tribunal’.>' This inter-
vention into national courts’ concurrent jurisdiction can even be at the
investigation stage.*

The principle of concurrent jurisdiction is interrelated with the other
principle namely, ‘non bis in idem’ which means nobody shall be tried or
punished twice with regard to the same offence.Articles 10 (1) and 9 (1) of
the Statutes of the ICTY and the ICTR include the principle of non bis in
idem.” The primacy of the International Tribunals can be again examined
with respect to the application of this principle.”® In this sense, if an
accused is tried by the International Tribunal, it creates an obstacle for
further national proceedings, but in the case of trial before a national court
will not prevent the International Tribunal from a following trial which is
subject to the condition that ‘the national court proceedings were not
impartial or independent, were designed to shield the accused from inter-
national criminal responsibility, or the case was not diligently prosecuted’.>

‘1.The International Tribunal and national courts shall have concurrent jurisdiction to prose-
cute persons for serious violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1 January 1991’

Article 8 of the ICTR Statute (concurrent jurisdiction) provides:

‘1. The International Tribunal for Rwanda and national courts shall have concurrent jurisdic-
tion to prosecute persons for serious violations of international humanitarian law committed
in the territory of Rwanda and Rwandan citizens for such violations committed in the territory
of neighbouring States, between 1 January 1994 and 31 December 1994.

51. Article 9 (2) of the ICTY Statute states that:

‘2.The International Tribunal shall have primacy over national courts.At any stage of the proce-
dure, the International Tribunal may formally request national courts to defer to the
competence of the International Tribunal in accordance with the present Statute and the Rules
of Procedure and Evidence of the International Tribunal

Article 8 (2) of the ICTR Statute states that:

‘The International Tribunal for Rwanda shall have primacy over the national courts of all
States. At any stage of the procedure, the International Tribunal for Rwanda may formally
request national courts to defer to its competence in accordance with the present Statute and
the Rules of Procedure and Evidence of the International Tribunal for Rwanda.

52. Rule 8 of the Rules of Procedure and Evidence of the ICTY.
53. Article 10 (1) of the ICTY Statute (non-bis-in-idem) reads:

‘1. No person shall be tried before a national court for acts constituting serious violations of
international humanitarian law under the present Statute, for which he or she has already been
tried by the International Tribunal’

Article 9 (1) of the ICTR Statute (non-bis-in-idem) reads:

‘1. No person shall be tried before a national court for acts constituting serious violations of
international humanitarian law under the present Statute, for which he or she has already been
tried by the International Tribunal for Rwanda.’

54. Shraga, D.and R. Zacklin, ‘The International Tribunal for the Former Yugoslavia’ (1994), 5 EJIL,
p-372; Greenwood, C.,‘The International Tribunal for Former Yugoslavia’ (1993), 69 Int. Aff., p.
654.

55. Art. 10 (2) of the ICTY Statute;Art. 9 (2) of the ICTR Statute.
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In practice, in the case of Prosecutor v. Dusko Tadic, the defence
challenged the primacy of the ICTY on the grounds that there were no
basis in international law to give primacy to the ICTY and it created an
infringement upon the sovereignty of States. In this case, according to the
defence, the States were the Republic of Bosnia-Herzegovina, where the
crimes were committed, the Bosnian Serb Republic, which was directly
affected and the Federal Republic of Germany, where the accused resided
at the time of his arrest and which was indirectly affected.* In fact, this
argument is directly related to the establishment of the ICTY by the
Security Council and was discussed in detail in the previous chapter.”
Nevertheless in order to demonstrate that the argument of the defence
has no basis in international law, it is useful to refer to some principles in
this regard:

First, the defence has no right to raise the issue of primacy over
domestic courts, because issues related to sovereignty can be raised only
by a sovereign State, and an individual cannot put himself in the position
of a State so as to challenge the jurisdiction of an international tribunal,
in this case the ICTY. In the case of Israel v. Eichman, the District Court
of Jerusalem rightly held that ‘the right to plead violation of the sover-
eignty of a State is the exclusive right of that State. Only a sovereign State
may raise the plea or waive it, and the accused has no right to take over
the rights of that State.”®* The Trial Chamber and the Appeals Chamber of
the ICTY in their decisions referred to this judgement to support their
views.” In addition, it should be noted that the most affected States, in
this case Bosnia-Herzegovina where the crimes were committed and the
Federal Republic of Germany where the accused resided at the time of
his arrest, have accepted the jurisdiction of the International Tribunal. On
this ground, the allegation of the defence clearly constitutes a contro-
versy to the express intent of those States.® In relation to the entity
known as Bosnian Serb Republic, the international law principle is clear
enough, that is to say, without recognition by the international commu-
nity that entity cannot claim the violation of its sovereignty as not having
the full rights of a State may enjoy.® In this sense, ‘the accused as an
individual, has no locus standi’ and ‘to allow the accused to do so would

56. Defence Motions (Jurisdiction of the Tribunal, Principle of Ne-Bis-in-Idem, Form of the
Indictment), Dusko Tadic, Case No: IT-94-1-T (23 June 1995) (hereinafter Defence Motions),
paras.6,7.4.1,7.4.2,7.4.3,7.4.4,7.4.5; Defence’s Brief to Support the Notice of (Interlocutory)
Appeal (Jurisdiction of the Tribunal, Dusko Tadic, Case No: IT94-1-T (25 August 1995)
(hereinafter Defence’s Brief), paras.7.3,7.4,7.5.

57. See supra Chapter 1, p. 24,The Practice of the ICTY.

58. Israel v. Eichman (1961), 36 ILR, p. 5, p. 62, affirmed by the Supreme Court of Israel, (1962),
36 ILR, 277.

59. Prosecutor v. Dusko Tadic (Decision on the Defence Motion on Jurisdiction), Trial Chamber,
Case No: IT94-1-T (10 August 1995) (hereinafter Tadic Case, Jurisdiction Decision), para. 41;
Prosecutor v. Dusko Tadic (Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction), Appeals Chamber, Case No: IT:94-1-AR72 (2 October 1995) (hereinafter Tadic
Case, Jurisdiction Decision), para. 55.

60. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 41.

61. Prosecutor’s Response to the Defence’s Motions Filed on 23 June 1995, Dusko Tadic, Case No:
IT-94-1-T (7 July 1995) (hereinafter Prosecutor’s Response), pp. 31-2.
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be to allow him to select the forum of his choice, contrary to the princi-
ples relating to coercive criminal jurisdiction’.*

Second, it should be emphasised that the crimes over which the
International Tribunal has jurisdiction to try are not crimes purely domestic
in nature, but crimes universal in nature, and prosecution and punishment
of those crimes are of concern to the international community. The princi-
ple of sovereignty of States cannot prevent the international community
from acting appropriately when the situations ‘affect the whole of mankind
and shock the conscience of all nations of the world’.®

Third, the contention of the defence relying on the principle of jus de
non evocando,* the right to be tried by one’s national courts, cannot be
upheld in this context.This is because this principle does not prevent the
accused from being tried before an international tribunal and does not
defeat the right of a State to confer jurisdiction on such a tribunal, in this
case the ICTY. As rightly concluded by the Appeals Chamber, ‘(tH)his princi-
ple is not breached by the transfer of jurisdiction to an international
tribunal created by the Security Council acting on behalf of the community
of nations’.® Further, as being accepted the concept of universal jurisdic-
tion in relation to international crimes, a suspect of such offences can be
brought before an international court or tribunal. In the Tadic Case, the
accused was brought before the ICTY ‘for a dispassionate consideration of
his indictment by impartial, independent and disinterested judges coming
... from all continents of the world’.*

Finally, as explained in Chapter 1, the establishment of the ICTY by the
Security Council in accordance with Chapter VII of the UN Charter binds
States under Article 25 of the Charter and this type of regulation overrides
the sovereign rights of States.The creation of the ICTY to try those respon-
sible for committing international crimes cannot be accepted as an
invasion into a State’s sovereignty in criminal jurisdiction as these crimes
were not within the exclusive jurisdiction of any State.”’

On the other hand, the significance of the principle of State sover-
eignty can be examined with regard to the investigation stage of any case
as a factor affecting the work of an international tribunal.®® The ICTY was
faced with this issue in the case of Prosecutor v. Tihomir Blaskic when
seeking to get documents related to this case.The problem was the valid-
ity of orders, subpoena duces tecum, to appear in the court for the
purpose of handing over documents, issued by a Judge of the Trial
Chamber of the Tribunal on 15 January 1997 to the Republic of Croatia and

62. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 41.

63. 1Ibid., para. 42. Similarly, the Appeals Chamber in its Jurisdiction Decision also held that: ‘It
would be a travesty of law and a betrayal of the universal need for justice, should the concept
of State sovereignty be allowed to be raised successfully against human rights’ (para. 58).‘[TThe
offences alleged ... do not affect the interests of one State alone but shock the conscience of
mankind’ (para. 57).

64. Defence Motions, paras.7.1,7.2,7.3.

65. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 62.

66. Ibid., para. 62; see also Trial Chamber, Tadic Case, Jurisdiction Decision, paras. 37-43.

67. Prosecutor’s Response, p. 35; Trial Chamber, Tadic Case, Jurisdiction Decision, para. 44.

68. Cassese, p. 14.
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its Defence Minister.” The Republic of Croatia challenged the competence
of the ICTY with respect to issuing a subpoena to a sovereign State and to
the naming of its high government official, and additionally, also stated that
like any sovereign State, it has a right to protect its national security inter-
ests.”” On the grounds of these allegations, the Republic of Croatia did not
complete the requirements of the subpoena.

The Trial Chamber of the ICTY concluded in relation to these
arguments that it has the power and authority to issue orders that properly
come within the term subpoena duces tecum to States and to their high
government officials as well as individuals,”” and also stated that the objec-
tion of national security interests is not subject to full privilege and cannot
be validly raised as an obstacle to compliance with orders of the ICTY, and
the concept of national security interests cannot be used to prevail over the
international interests.”

However, the Appeals Chamber took a different view from the Trial
Chamber’s decision, and it held that subpoena duces tecum (in the sense of
injunction accompanied by threat of penalty) could not be addressed to
States as the International Tribunal does not have any power to take
enforcement measures against States, and criminal sanctions in the context
of national criminal systems cannot be applied to States under modern
international law,” but binding ‘orders’ or ‘requests’ can be addressed to
States.” With regard to addressing subpoenas to State officials acting in their
official capacity, the Appeals Chamber dismissed the Trial Chamber decision
and stated that such officials were just instruments of a State and their
action in this sense could be attributed to the State, not to them.” In
relation to the concept of the national security interests of a State, the

69. Prosecutor v. Tihomir Blaskic, Decision on the Objection of the Republic of Croatia to the
Issuance of Subpoena Duces Tecum, Trial Chamber, Case No: IT95-14-PT (18 July 1997)
(hereinafter Subpoena Decision), para. 1.

70. Trial Chamber, Blaskic Case, Subpoena Decision, para. 3.

71. Ibid., paras. 30,69. ... a Judge of Trial Chamber of the International Tribunal has the authority
and power to issue orders to States and individuals, including high government officials, for
the production of documents required for the preparation or conduct of a trial. Moreover,
these orders may properly be termed subpoena duces tecum and, as such, there is a clear
obligation on both States and their officials to comply fully with their terms’ (para. 150). For
the analysis of these issues by the Trial Chamber, see the decision paras. 14-64 (justifying the
power of the ICTY to issue subpoenas to States), paras. 65-9 (explaining the reasons why the
ICTY has the power to issue binding orders to government officials).

72. Trial Chamber, Blaskic Case, Subpoena Decision, paras. 132-3.‘Any objection to an order for
the production of documents, including a claim that a State’s national security interests could
be threatened by disclosure, does not automatically excuse the State or individual from compli-
ance. Rather, such claims must first be assessed by the relevant Trial Chamber’ (para. 150); and
also see paras. 107-49 (justifying the national security interests that cannot take over the inter-
national interests, in particular, para. 132).In this context, see Wedgwood, R., The International
Criminal Tribunal and Subpoenas for State Documents’, in M.N. Schmitt and L.C. Green (eds),
The Law of Armed Conflict: Into the Next Millennium (Newport, Rhode Island: Naval War
College, 1998), pp. 483-99.

73. Prosecutor v. Tihomir Blaskic, Judgement on the Request of the Republic of Croatia for
Review of the Decision of Trial Chamber II of 18 July 1997 (Appeals Chamber), Case No: IT-
95-14-AR108bis (29 October 1997) (hereinafter Subpoena Decision), para. 25.

74. Appeals Chamber, Blaskic Case, Subpoena Decision, para. 25. For the analysis of the legal
meaning of the term subpoena, see paras. 20-1.

75. Appeals Chamber, Blaskic Case, Subpoena Decision, para. 38.
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Appeals Chamber shared the same view with the Trial Chamber and
concluded that States could not, by depending upon national security inter-
ests, withhold documents and other evidentiary material requested by the
Tribunal, but it recognised that practical arrangements could be adopted by
the relevant Trial Chamber to make allowance for legitimate and bona fide
concerns of States.™

As far as the Statute and the Rules of Procedure and Evidence of the
ICTY, the UN Charter Chapter VII and the Security Council Resolution 827
(1993) are concerned, the judgement rendered by the Appeals Chamber
should be seen as in compliance with the contemporary international law
rules. This is the natural result of Article 29 of the Statute of the ICTY grant-
ing power to the ICTY to address binding orders including a variety of
judicial matters such as: the identification and location of persons, the taking
of testimony and the production of evidence, the service of documents, the
arrest or detention of persons, and the surrender or the transfer of the
accused.” By means of this legal ground a ‘vertical’ relationship has been
established between States and the Tribunal, and it can be clearly seen in the
cases of the surrender or the transfer of the accused persons to the Tribunal.
As is well known, extradition between States depends upon bilateral treaties
and it is subject to the discretionary power of the State concerned because
of the principle of the equality of States.This relationship is ‘horizontal’ in
nature. In contrary, the relationship between a State and the International
Tribunal does not leave any room for the State to exercise its power whether
it will surrender the accused or not, due to the Tribunal being endowed with
binding authority as a result of its legal basis.™

76. 1Ibid., paras. 61-9. In this context, see Malanczuk, P, ‘A Note on the Judgement of the Appeals
Chamber of the International Criminal Tribunal for the Former Yugoslavia on the Issuance of
Subpoenae Duces Tecum in the Blaskic Case’ (1998),1 YIHL, pp. 229-44.

77. Article 29 of the Statute of the ICTY regulates co-operation and judicial assistance between
States and the ICTY as follows:

‘1. States shall cooperate with the International Tribunal in the investigation and prosecution
of persons accused of committing serious violations of international humanitarian law.
2. States shall comply without undue delay with any request for assistance or an order issued
by aTrial Chamber, including, but not limited to:

() the identification and location of persons;

(b) the taking of testimony and the production of evidence;

(©) the service of documents;

(d) the arrest or detention of persons;

(e) the surrender or the transfer of the accused to the International Tribunal.

The Security Council Resolution 827 (1993) establishing the Tribunal also indicates States’
co-operation and judicial assistance with the ICTY as follows:*... all States shall cooperate fully
with the International Tribunal and its organs in accordance with the present resolution and
the Statute of the International Tribunal and that consequently all States shall take any
measures necessary under their domestic law to implement the provisions of the present
resolution and the Statute, including the obligation of States to comply with requests for assis-
tance or orders issued by a Trial Chamber under Article 29 of the Statute’ (emphasis added)
(para. 4 of the Resolution).

78. Appeals Chamber, Blaskic Case, Subpoena Decision, para. 47; Cassese, pp. 13-14; and also Rule
58 of the Rules of Procedure and Evidence of the ICTY provides:

‘The obligation laid down in Article 29 of the Statute shall prevail over any legal impediment
to the surrender or transfer of the accused or of a witness to the Tribunal which may exist
under the national law or extradition treaties of the State concerned’
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From the point of view of international law, the concept of primacy of
the International Tribunals and their powers can be seen, at first glance, as
an infringement upon the principle of State sovereignty. However, it should
not be forgotten that the Tribunals have been dealing with the most serious
crimes of concern to the international community, and individuals will get
benefit from their success. For these reasons, they constitute a novelty in
the world community, and co-operation and judicial assistance with them
should not be perceived by States as a violation of their sovereignties.

In this context, lastly, the impact of the Statutes of the ad hoc tribunals on
the ICC Statute and the differences between them can be indicated as follows:

First, like the Statutes of the ICTY and the ICTR, the principle of concur-
rent or complementary jurisdiction finds its place in paragraph 10 of the
Preamble and Article 1 of the ICC Statute, which provides that ‘the
International Criminal Court ... shall be complementary to national criminal
jurisdictions’. However, there is no provision giving the primacy to the ICC
over domestic courts.This way of regulation reflects a general consensus with
regard to the allocation of jurisdiction between the ICC and national author-
ities. In other words, the ICC does not replace national criminal courts, but
can just complement these courts. In a sense, the ICC Statute gives primacy
to domestic jurisdictions, contrary to the two ad hoc tribunals’ primacy.
Nevertheless, Article 17 of the ICC Statute can be interpreted as the ICC is
complementary to national criminal jurisdictions in cases where national
courts are not available or ineffective.” Article 17 of the ICC Statute provides:

1. Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where:

(2) The case is being investigated or prosecuted by a State which
has jurisdiction over it, unless the State is unwilling or unable
genuinely to carry out the investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction
over it and the State has decided not to prosecute the person
concerned, unless the decision resulted from the unwillingness or
inability of the State genuinely to prosecute.

Second, as a consequence of having concurrent jurisdiction between
the ICC and national courts, like ICTY and the ICTR Statutes, the principle
of non bis in idem has taken its place in Article 20 of the ICC Statute.
Although the ICC has no primacy, with the aforementioned exception, over
national criminal systems in relation to the concept of concurrent or
complementary jurisdiction, it has primacy,like the ICTY and the ICTR, over
domestic courts with regard to the application of the principle of non bis

79. The Preamble of the Draft Statute for the International Criminal Court submitted by the
Preparatory Committee on the Establishment of an International Criminal Court as a Report
to the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court held in Rome, Italy, between 15 June-17 July 1998 had empha-
sised the nature of the complementary jurisdiction of the ICC as follows:*... such a court [the
ICC] is intended to be complementary to national criminal justice systems in cases where such
trial procedures may not be available or may be ineffective’ (para. 3 of the Draft Statute, UN
Doc.A/CONE 183/2/Add.1. 14 April 1998).
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in idem. In other words, the decision of the ICC precludes subsequent trials
before national courts,* while the principle of non bis in idem does not
preclude a subsequent trial before the ICC in the following two circum-
stances:

The proceedings in the national court (a) [w]ere for the purpose of
shielding the person concerned from criminal responsibility for
crimes within the jurisdiction of the Court; or (b) [o]therwise were
not conducted independently or impartially in accordance with the
norms of due process recognised by international law and were
conducted in a manner which, in the circumstances, was inconsis-
tent with an intent to bring the person concerned to justice.®

Giving the primacy to the ICC in this context should be regarded as in
compliance with the spirit of the Statute and paragraph 10 of the Preamble,
Articles 1 and 17 of the Statute.This is because in the aforementioned situa-
tions in which the ICC has primacy over national courts, they do not act in
complying with the enforcement of international humanitarian law. The only
way to overcome this matter is to give power to the ICC to conduct a subse-
quent trial. In the present context, the primacy of the ICC over national
criminal courts is an inevitable element for the implementation and enforce-
ment of international humanitarian law. Otherwise, as a result of human nature,
the international community could be faced with the danger of international
crimes being treated as ‘ordinary crimes’ or proceedings being ‘designed to
shield the accused’ or cases not being carefully prosecuted in national courts.*

Jurisdiction of the ICC

One of the other obstacles to creating an international criminal court is the
question of the scope of the Court’s subject-matter jurisdiction (what laws
or crimes will be covered) and personal jurisdiction (to whom the laws will
be applied).

As will be examined later in detail, the ICC was created to have juris-
diction over only ‘the most serious crimes of concern to the international
community as a whole’,* which are: the crime of genocide, crimes against
humanity, war crimes and the crime of aggression.* In this context, the
impact of the ICTY and the ICTR Statutes on the subject-matter jurisdiction
of the ICC is easily seen. In a sense, concluding that the ICC Statute is the

80. Article 20 of the ICC states:

1. Except as provided in this Statute, no person shall be tried before the Court with respect to
conduct which formed the basis of crimes for which the person has been convicted or acquit-
ted by the Court.

2. No person shall be tried before another court for a crime referred to in article 5 for which
that person has already been convicted or acquitted by the Court’

81. Art.20 (3) of the ICC Statute.

82. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 58.
83. Para. 4 of the Preamble of the ICC Statute.

84. Art.5 (1) of the ICC Statute.



58 IMPLEMENTING INTERNATIONAL HUMANITARIAN LAW

combination of Articles 2-5 of the ICTY and Articles 2-4 of the ICTR
Statutes should not be regarded as wrong with the exception of the crime
of aggression.*”

The view deployed by the international community in relation to the
subject-matter jurisdiction of the ICC reflects the best system so as to
provide a universal acceptance of the ICC that paves the way for early ratifi-
cation of the Statute and brings the Court into operation as soon as
possible. Having gained the respect of the international community, the
jurisdiction of the ICC can be expanded to a larger number of international
crimes by means of an agreement of the States ratified by the Court’s juris-
diction.*

Like the ICTY and the ICTR, the ICC has jurisdiction only over natural
persons,” and it does not have jurisdiction over legal entities such as corpo-
rations, which is very important with regard to economic crimes like
money laundering, and States. When the world becomes more interdepen-
dent, it might be possible to see that the ICC has jurisdiction over such
entities.®® The concept of personal jurisdiction will be discussed in the
following Chapter in light of the practice of the ad hoc tribunals.

The Possibility of Creating Ad Hoc Tribunals

The possibility of the establishment of ad hoc tribunals when they are
needed is another problem for the creation of an international criminal
court.This argument is not defensible in international humanitarian law for
the following reasons:

First, the establishment of an ad hoc tribunal reflects a type of ‘selective
justice’, which is why the international community established ad hoc
tribunals for the former Yugoslavia and for Rwanda while such tribunals
have never been set up for the crimes (international crimes in nature)
committed in Cambodia, Haiti or Iraq during the Gulf War. An international
criminal court is not faced with this type of argument and can operate in a
more consistent way.

Second, ad hoc tribunals cannot deter future crimes as effectively as an
international criminal court.The restrictions of time and place with regard
to the jurisdiction of ad hoc tribunals play a central role in not deterring
future crimes. For example, after the establishment of the ICTR thousands

85. Genocide:Art. 4 of the ICTY Statute and Art. 2 of the ICTR Statute. Crimes against Humanity:
Art. 5 of the ICTY Statute and Art. 3 of the ICTR Statute. War Crimes: Arts. 2-3 of the ICTY
Statute and Art. 4 of the ICTR Statute. The crime of aggression has not taken its place in the
Statutes of the ad hoc tribunals. Although, the Statute of the ICC includes this crime, its appli-
cability by the Court is subject to the condition provided in Article 5 (2) of the Statute that:
‘The Court shall exercise jurisdiction over the crime of aggression once a provision is adopted
in accordance with articles 121 and 123 defining the crime and setting out the conditions
under which the Court shall exercise jurisdiction with respect to this crime. Such a provision
shall be consistent with the relevant provisions of the Charter of the United Nations.

86. Jamison, p. 435.

87. Art. 25 of the ICC Statute;Art. 6 of the ICTY;Art. 5 of the ICTR Statute.

88. Bassiouni, M.C. and C.L. Blakesley, ‘The Need for an International Criminal Court in the New
International World Order’ (1992), 25 Van. J. Trans. L., p. 169. For the developments in crimi-
nal responsibility for breaches of international law, including acts of corporations and States,
see Meron, T., Ts International Law Moving towards Criminalization?’ (1998), 9 EJIL, p. 18.
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of refugees have been killed in Rwanda, but that Tribunal’s power is limited
to events that occurred in 1994.The existence of a permanent court would
make potential criminals afraid that a punishment would be meted out by
this institution.®

Third, the existence of a permanent international criminal court can
overcome the deficiencies of ad hoc tribunals.As is known, the creation of
ad hoc tribunals needs more time and is more expensive than those which
prevent tribunals from coming into operation on time.” In the meantime,
crucial evidence can be destroyed, perpetrators can escape, witnesses can
be intimidated and in conclusion, investigation becomes more expensive.

Finally, the existence of a permanent institution brings an end to the
argument that ad hoc tribunals may violate the principle of legality (nullum
crimen sine lege, nulla poena sine lege: no crime without law, no punish-
ment without law).”" This principle will be discussed in the following
chapters in relation to the practice of the ICTY and the ICTR.

The Issue of Procedural Laws to Apply

The issue of applicable procedural law is not of primary significance.This
is because ‘international human rights norms and standards on fairness
have reached such a level that developing a common denominator of a
sufficiently high standard to satisfy the requirements of most countries of
the world is quite possible’.”” The Statutes of the ICTY and the ICTR and
their Rules of Procedure and Evidence prove the level the international
community reached in terms of providing a fair trial to accused persons.
Article 21 of the Statute of the Yugoslavia Tribunal and Article 20 of the
Statute of the Rwanda Tribunal indicate the rights of the accused. Among
those are the right to have a fair and public hearing,” the right to be
presumed innocent until proved guilty,” the right to be tried in his
presence, to have legal assistance (counsel), to examine the witnesses and
not to be compelled to testify against himself or to confess guilt.” Rules of
Procedures and Evidence of the ICTY and the ICTR made clearer the rights
of the accused.”

The procedural law being applied by the ad hoc tribunals should be
seen as mainly reflecting the principles of international human rights law
and as in compliance with the human rights instruments such as Article 14
(1) of the ICCPR, Article 6 (1) of the ECHR and Article 8 (1) of the ACHR
those of which provide a fair trial for the accused.”

89. Jamison, p. 438.

90. Ibid.

91. Ibid., pp.437-8. For the other advantages of having a permanent international criminal court,
see Crawford, ‘Prospects ...", pp. 314-15; Ferencz, Vol. 11, p. 35.

92. Bassouini and Blakesley, p. 174.

93. Art.21 (2) of the ICTY Statute;Art. 20 (2) of the ICTR Statute.

94. Art. 21 (3) of the ICTY Statute;Art. 20 (3) of the ICTR Statute.

95. Art.21 (4) of the ICTY Statute;Art. 20 (4) of the ICTR Statute.

96. For example, see Rule 42 of the ICTY’s Rules of Procedure and Evidence for the rights of
suspects at the investigation level of a case.

97. See supra Chapter 1, note 210.
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Similarly, the ICC Statute has provisions indicating the rights of the
accused in a detailed way. Articles 63 (trial in the presence of the accused),
66 (presumption of innocence), 67 (rights of the accused) are just a few
examples demonstrating that the accused will have a fair trial before the
ICC. In this regard one more point should be emphasised, that in the prepa-
ration of the Rules of Procedure and Evidence of the ICC, the legal
instruments (Statutes and the Rules of Procedure and Evidence) and the
practice of the ad hoc tribunals have played a significant role as they did in
providing an example for the preparation of the Statute of the ICC.*

The Legal Basis for the Establishment of the ICC

As explained in the previous chapter, there are four different means of
establishment of an international criminal court or tribunal: (a) an interna-
tional treaty, (b) a General Assembly Resolution, (¢) a Security Council
Resolution, and (d) the setting up of an international criminal court by way
of amending the UN Charter.” In the cases of the former Yugoslavia and
Rwanda for the establishment of both ad hoc tribunals, the method of
Security Council Resolution was chosen, due to its compliance with the UN
Charter and the situations which need explicit and definite solution in
order to protect international peace and security.'” However, for the estab-
lishment of the ICC, this method cannot be accepted as providing a
precedent, since the establishment of the ICC is prospective, not retro-
spective and the ICC as an international institution is created with the
intention of dealing with future crimes. For these reasons, the treaty-based
establishment is the most appropriate way of setting up such a Court"' and
it was deployed by the international community in the UN Diplomatic
Conference of Plenipotentiaries on the Establishment of an International
Criminal Court.'”

The advantages of using the treaty approach are to give an opportunity
to States to examine and elaborate the issues relating to the establishment
of the ICC, and to allow States to exercise their sovereign will in the negoti-
ation and conclusion of the treaty.'”® Moreover, the ‘treaty-based court is, in
general, a more solid institution, since it is firmly grounded in the consent

98. The Assembly of States Parties to the Rome Statute of the International Criminal Court, at its
3rd meeting, on 9 September 2002, adopted by consensus the Report of the Working Group
of the Whole. In this connection, the Assembly, on the recommendation of the Working Group
of the Whole, adopted by consensus Rules of Procedures and Evidence of the International
Criminal Court. For the text of the Rules of Procedure and Evidence of the International
Criminal Court, see Report of the Preparatory Commission for the International Criminal
Court, UN Doc. PCNICC/2000/Add.1 (2 November 2000).

99. See supra Chap. 1, note 74 and accompanying text.

100. For the explanation of advantages and disadvantages of other methods that can be used for
creating ad hoc tribunals, see supra Chapter 1, p. 20,A Security Council Resolution.

101. Kolodkin, R.A., ‘An Ad Hoc International Tribunal for the Prosecution of Serious Violations of
International Humanitarian Law in the Former Yugoslavia’ (1994), 5 Crim. L. F., pp. 394-5.

102. The Conference was held in Rome, Italy, 15 June-17 July 1998, and the Statute of the ICC was
adopted in this Conference.

103. See supra Chapter 1, p. 19,An International Treaty.
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of the States parties and not, as United Nations ad hoc tribunals are, depend-
ent for its continued existence on the Security Council or the General
Assembly’, " however, this does not mean that the ICC created by this mode
would lack prestige since it is not supported by the United Nations for the
following reasons: Firstly, the ICC was created ‘in relationship with the
United Nations system with jurisdiction over the most serious crimes of
concern to the international community as a whole’.'”> Secondly, the ICC
will be brought into relationship with the United Nations through an agree-
ment." Thirdly, the Security Council acting under Chapter VII of the
Charter of the United Nations can refer a situation to the Prosecutor of the
ICC to initiate an investigation.'”” Lastly, if the Security Council is involved
in any situation through a resolution adopted under Chapter VII of the UN
Charter, the ICC may not commence or proceed with any investigation or
prosecution for a period of 12 months after the Security Council has
requested the Court.This request may be repeated by the Council.'”® Giving
such a power to the Security Council for deferral of investigation or prose-
cution under Article 16 of the ICC Statute it can be seen, at first glance, that
the Security Council may prevent the ICC from taking action because of its
political nature and the possible veto by one of the five permanent
members of the Council.'” Nevertheless, this Article should be interpreted
‘in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty [in this case the Statute of the ICC] in their context and
in the light of its object and purpose’."® On this ground the literal meaning
of the terms used in the provision ‘may be commenced or proceeded with’
does not reflect the fact that the ICC has to act in accordance with the
Security Council request in all circumstances. From the interpretation of
this provision, it should also be understood that the ICC has the power to
assess the situation in order to decide whether it will initiate investigation
or prosecution. This view should be regarded as in compliance with the
purposes of the creation of the ICC which are indicated in paras. 4 and 5 of
the Preambile to the ICC Statute.'" Article 16 of the Statute cannot be inter-

104. Comments Received Pursuant to Paragraph 4 of General Assembly Resolution 49/53 on the
Establishment of an International Criminal Court [Comments from the International Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991 (5 January
1995)], UN Doc.A/AC.244/1 (20 March 1995), para. 5.

105. Para. 9 of the Preamble to the ICC Statute.

106. Art. 2 of the ICC Statute.The Assembly of States Parties to the Rome Statute of the International
Criminal Court, at its 3rd meeting, on 9 September 2002, adopted by consensus the Report of
the Working Group of the Whole. In this connection, the Assembly, on the recommendation of
the Working Group of the Whole, adopted by consensus A Draft Relationship Agreement
between the Court and the United Nations. For the text of the Draft Relationship Agreement
between the Court and the United Nations, see Report of the Preparatory Commission for the
International Criminal Court, UN Doc. PCNICC/2001/1/Add.1 (8 January 2002).

107. Art. 13 (b) of the ICC Statute.

108. Art. 16 of the ICC Statute.

109. In this context, it should be noted that the USA and China, two permanent members of the
Security Council, voted against the adoption of the ICC Statute.

110. Art. 31 (1) of the Vienna Convention on the Law of Treaties of 1969.

111. ‘Affirming that the most serious crimes of concern to the international community as a whole
must not go unpunished and that their effective prosecution must be ensured by taking
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preted as it gives the power to the Security Council to take control over the
ICC.

In conclusion, the method deployed by the international community,
conclusion of a treaty, in establishing the ICC should be considered as the
most appropriate way for the aforementioned reasons. In this sense it
should also be indicated that the establishment of an organic link with the
United Nations through an agreement improves the ICC’s prestige and
makes the ICC more effective in its work.'"?

The United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court
(15 June-17 July 1998)

The United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court was held in Rome, Italy,
between 15 June and 17 July 1998 and ended with the adoption of a ‘Statute
of the International Criminal Court’'"* by a vote of 120 in favour (including
the UK, France and Russia) to 7 against (the USA,'" China, Libya, Iraq, Israel,
Qatar and Yemen) with 21 abstentions.'”

During the Conference, constitutional, institutional and substantive law
issues were discussed.The discussion mainly concentrated on the subject-
matter jurisdiction, complementarity and trigger mechanisms of the ICC.In

measures at the national level and by enhancing international cooperation’ (para. 4 to the
Preamble of the ICC Statute).

Determined to put an end to impunity for the perpetrators of these crimes and thus to
contribute to the prevention of such crimes’ (para. 5 of the Preamble to the ICC Statute).

112. See supra note 106.

113. See supra note 46.The Statute of the ICC consists of 13 Parts including 128 Articles: Part 1:
Establishment of the Court,Arts. 1-4; Part 2: Jurisdiction,Admissibility and Applicable Law,Arts.
5-21; Part 3: General Principles of Criminal Law, Arts. 22-33; Part 4: Composition and
Administration of the Court,Arts. 34-52; Part 5: Investigation and Prosecution,Arts. 53-61; Part
6:The Trial,Arts. 62-76; Part 7: Penalties,Arts. 77-80; Part 8:Appeal and Revision,Arts. 81-5; Part
9: International Cooperation and Judicial Assistance, Arts. 86-102; Part 10: Enforcement, Arts.
103-11; Part 11: Assembly of States Parties, Art. 112; Part 12: Financing, Arts. 113-18; Part 13:
Final Clauses,Arts. 119-28.

114. It is surprising that the USA voted against the establishment of the ICC.The USA played a
central role in establishing the ICTY, and always seemed to be supportive of the creation of an
international criminal court until the adoption of the ICC Statute. In this sense, see Scharf, M.P,
‘Getting Serious about an International Criminal Court’ (1994), 6 Pace Int.’l L. Rev., p. 103;
Scharf, M.P, “The Politics of Establishing an International Criminal Court’ (1995), 6 Duke J.
Comp. & Int.’l L., pp. 170-1. Although the USA did not sign the Statute of the International
Criminal Court at the Conference, the Clinton administration signed it on 31 December 2000.
However, when the Bush administration came into power the USA clearly declared its inten-
tion not to be bound by the signature of the Statute. In a communication received on 6 May
2002, the US Government informed the Secretary-General of the following: ‘This is to inform
you, in connection with the Rome Statute of the International Criminal Court adopted on July
17,1998, that the United States does not intend to become a party to the treaty. Accordingly,
the United States has no legal obligations arising from its signature on December 31,2000.The
United States requests that its intention not to become a party, as expressed in this letter, be
reflected in the depositary’s status lists relating to this treaty’

115. The Statute of the International Criminal Court entered into force in accordance with Article
126 on 1 July 2002.As of November 2002, the number of signatories to the treaty has reached
139 and parties to 82.
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light of the Statute some of the characteristics of the Court can be indicated
as follows.

First, according to the Statute, the ICC is a permanent institution,''
which has an international personality,'” and it is composed of three organs
namely: (a) judicial organ consisting of the presidency, an appeals division,
a trial division and a pre-trial division, (b) investigatory and prosecutorial
organ (the office of the Prosecutor) and (c) administrative organ (the
Registry)."®

Second, the ICC has a power to exercise its jurisdiction over persons in
relation to ‘the most serious crimes of concern to the international commu-
nity as a whole’."” Having indicated the jurisdiction of the ICC in general,
the Statute specifies those crimes over which the ICC has jurisdiction as
follows: (a) the crime of genocide, (b) crimes against humanity, (c) war
crimes, and (d) the crime of aggression.'”® As is known from the Statutes of
both ad hoc tribunals, the first three categories of crimes, ‘core crimes’,
constitute the subject-matter jurisdiction of the ICTY and the ICTR. The
main difference between the ICC Statute and the Statutes of the ad hoc
tribunals lies in the inclusion of the crime of aggression in the ICC Statute.
From the point of view of international humanitarian law, the jurisdiction of
the ICC over the crime of aggression should be welcomed.The exclusion of
the crime of aggression in the ICC Statute would mean granting immunity
to those responsible for ‘the supreme international crime’."?' Ever since the
judgement of Nuremberg, aggressive war was described as an international
crime, not a national right."” If the crime of aggression had not been
included within the jurisdiction of the ICC, the international community
would have taken a step backwards from the practice of international
humanitarian law.'*

However, the ICC’s jurisdiction over the crime of aggression is subject
to the condition that is indicated in Article 5 (2) of its Statute as follows:‘The
Court shall exercise jurisdiction over the crime of aggression once a provi-
sion is adopted in accordance with articles 121 and 123 defining the crime
and setting out the conditions under which the Court shall exercise juris-
diction with respect to this crime. Such a provision shall be consistent with
the relevant provisions of the Charter of the United Nations. It is clearly
understood from this Article that the ICC can exercise its jurisdiction over
the crime of aggression when the definition and conditions of this crime

116. Art. 1 of the ICC Statute.

117. Art. 4 of the ICC Statute.

118. Art. 34 of the ICC Statute.

119. Arts. 1 and 5 of the ICC Statute.

120. Art. 5 of the ICC Statute; For the negotiating process of the crimes over which the ICC has
jurisdiction in the Rome Conference, see Arsanjani, M.H., ‘The Rome Statute of the
International Criminal Court’ (1999), 93 AJIL, pp. 29-36; Kirsch, P. and J.T. Holmes, ‘The Rome
Conference on an International Criminal Court:The Negotiating Process’ (1999), 93 AJIL, pp.
6-8; Kirsch, P. and J.T. Holmes, ‘The Birth of the International Criminal Court:The 1998 Rome
Conference’ (1998),36 Can. Y. Int.’l L., pp. 22-3,30-2.

121. Statement by Benjamin B. Ferencz, Pace Peace Center (16 June 1998).

122. Ibid.; and also see, UN Press Release L/ROM/8, ‘Former Nuremberg War Crimes Prosecutor
Declares That Aggressive War is not a National Right but an International Crime’ (16 June
1998).

123. Statement by HE Mr Albano L.T.Asmani, United Republic of Tanzania (16 June 1998).
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are set up by the international community. This is actually the result of the
aggression’s link with the Security Council which is the only organ that can
determine whether aggression by a State has occurred or not. For this
reason, the relationship between the ICC and the Security Council was
established through an agreement as provided in Article 2 of the Statute.'*
The Preparatory Commission for the International Criminal Court has been
working on the definition of aggression and its elements and also providing
proposals pursuant to resolution F of the Final Act for a provision on aggres-
sion, including the definition and Elements of Crimes of Aggression and the
conditions under which the International Criminal Court shall exercise its
jurisdiction with regard to this crime.'”

Although the subject-matter jurisdiction of the ICC will be examined in
comparison with the substantive law of the ad hoc tribunals in detail in the
following chapters, one point should be indicated here in relation to the
non-inclusion of the use or threat of use of nuclear weapons, anti-personnel
mines, blinding laser weapons and other weapons of mass destruction
under the definition of war crimes. In particular, non-
inclusion of nuclear weapons can create unfair results in terms of applica-
tion of the rule of law by the ICC. For example, if somebody kills one person
with a poisoned arrow or dumdum bullet, the ICC has jurisdiction, but
where thousands of civilians are killed with a nuclear weapon, the ICC will
have no jurisdiction.” How can it be justified in international humanitarian
law?

Third, the ICC’s jurisdiction is complementary to national criminal
justice systems. It does not replace national courts; where national criminal
courts are not able or are unwilling to act to prosecute and punish those
who committed the most serious crimes of international concern, the ICC
exercises its jurisdiction.'”” As has been indicated above, this is the natural
result of the principle of sovereignty of States in international law.'*

Fourth, the ICC is designed to be independent, fair, impartial, effective
and representative of the international criminal judiciary and also to be free
from any political restraints.'® In this context, the relationship between the
ICC and the Security Council plays a central role. During the Conference,
this was one of the main themes.”** In particular, the USA wanted the ICC to

124. See supra note 106.

125. See Report of the Preparatory Commission for the International Criminal Court, Part II,
Proposals for a Provision on the Crime of Aggression, UN Doc. PCNICC/2002/2/Add.2 (24 July
2002).And also for the historical review of developments relating to aggression, prepared by
the Secretariat, see UN Doc. PCNICC/2002/WGCA/L.1 and Add.1.

126. UN Press Release L/ROM/14, ‘Use of Weapons of Mass Destruction Should be Included in
Criminal Court’s Definition of War Crimes, Say Several Conference Speakers’ (18 June 1998).
In particular, see Statement by Ambassador Muhammad Zamir, Government of the People’s
Republic of Bangladesh (18 June 1998), Statement by Alhaji Abdullahi Ibrahim, Ofr, San,
Honourable Attorney General and Minister of Justice of the Federal Republic of Nigeria (18
June 1998).

127. Art. 17 of the ICC Statute.

128. See supra, p. 50,The Principles of State Sovereignty and Criminal Jurisdiction.

129. UN Press Release L/ROM/22,‘UN Diplomatic Conference Concludes in Rome with Decision to
Establish Permanent International Criminal Court’ (17 July 1998).

130. UN Press Release L/ROM/10,‘Role of United Nations Security Council in International Criminal
Court Among Issues Discussed This Afternoon at UN Conference’ (17 June 1998); Kirsch and
Holmes, pp. 8-9.
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be controlled by the Security Council by stating that the ICC ‘must operate
in co-ordination - not in conflict - with the Security Council’.”*' The view
taken by the USA"* was not accepted by the international community on
the ground that if the ICC or its prosecutor was made subject to the control
of any political bodies, whether the Security Council or State parties, it
would not have been credible, and international justice would have been
seriously injured.” In fact, the issue is related to the trigger mechanisms of
the ICC by which the jurisdiction of the Court can be set up.The trigger
mechanisms of the ICC is regulated in Article 13 of the Statute under the
heading of ‘exercise of jurisdiction’. According to this Article, the Court can
exercise its jurisdiction over the crimes where there is a reference by a
State party, the Prosecutor or the Security Council*** to the ICC.The USA did
not agree with the referral by a State party or the prosecutor by declaring
that its soldiers taking part in peacekeeping forces all over the world could
be faced with prosecutions by the ICC and America might have to deal with
politicised complaints before the ICC."* From the point of view of interna-
tional humanitarian law, this argument has no basis for the following
reasons:

First, to create an independent, impartial, fair and effective permanent
international criminal institution, its prosecutor should have the right to
initiate an investigation in respect of the most serious international
crimes as provided in Article 13 (c) of the ICC Statute. At the same time,
although the prosecutor can initiate investigations proprio motu, it is
subject to the approval of a three judge pre-trial chamber*® which

131. Statement by the Hon. Bill Richardson, United States Ambassador at the United Nations (17
June 1998); UN Press Release L/ROM/11, ‘United States Declares at Conference that UN
Security Council Must Play Important Role in Proposed International Criminal Court’ (17 June
1998).

132. For the criticism of the American position, see Goldstone, R.,‘A Court That Needs a Fair Trial -
The US is on the wrong side of history in opposing an international war-crimes court’, Time,
Vol. 152, No. 5 (3 August 1998); Ertan, E,‘Daimi Mahkeme Kutlu Olsun (The Permanent Court
Welcomes)’, Zaman (19 July 1998). In this context, see Wedgwood, R., ‘The International
Criminal Court: An American View’ (1999), 10 EJIL, pp. 97-8; Hafner, G., K. Boon, A. Rubesame
and J. Huston, ‘A Response to the American View as Presented by Ruth Wedgwood’ (1999), 10
EJIL, pp. 113-15.

133. UN Press Release L/ROM/11, ‘United States Declares at Conference that UN Security Council
Must Play Important Role in Proposed International Criminal Court’ (17 June 1998). Britain’s
Foreign Secretary, Robin Cook, indicated his view after the Conference as follows: ‘I am
delighted that the court will have an independent prosecutor, and I don’t think that the
changes that have been made strike at the heart of the court. It will be a strong court with a
wide remit that will send a signal to the Saddam Husseins and Pol Pots that they will be held
to account and brought to justice’, in The Observer, John Hooper wrote, Nowhere to run for
War Criminals’ (19 July 1998).

134. In fact, the way of giving power to the Security Council to refer a situation to the Court should
be considered as one of the reflections of the establishment of the ad hoc tribunals on the ICC
Statute since situations similar to those in the former Yugoslavia and Rwanda can be referred
by the Security Council to the ICC.This is also the only exception for the principle of consent
of States under which the ICC can exercise jurisdiction (Cassese, A., ‘The Statute of the
International Criminal Court: Some Preliminary Reflections’ (1999), 10 EJIL, p. 161).

135. Statement by the Hon. Bill Richardson, United States Ambassador at the United Nations (17
June 1998). In this context, see Zwanenburg, M., “The Statute for an International Criminal
Court and the United States: Peacekeepers under Fire?’ (1999), 10 EJIL, pp. 124-43; Scheffer,
DJ.,“The United States and the International Criminal Court’ (1999), 93 AJIL, p. 18.

136. Art. 15 of the ICC Statute.
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provides a safeguard against the possible unprofessional manner of the
prosecuting service.

Second, the UN Security Council acting under Chapter VII of the UN
Charter can refer a situation to the Prosecutor to launch an investigation'”’
and also the Security Council may request the ICC to defer investigation or
prosecution in relation to Chapter VII of the UN Charter situations.'* As a
result, the ICC will work together with the Security Council in order to
protect or maintain international peace and security, as long as the situa-
tions referred to the Court by the Security Council are related to Chapter
VII of the UN Charter.

Having examined some important features of the Statute of the ICC, the
contribution of the ICC to international humanitarian law and human rights
law needs to be briefly emphasised.

First, the establishment of the ICC should be regarded as ‘a gift of hope
to future generations, and a giant step forward in the march towards univer-
sal human rights and the rule of law’.'*

Second, the creation of the ICC fulfils the missing link in international
law by enforcing individual criminal responsibility and it brings an end to
the concept of impunity to achieve global justice for mankind and human
dignity.'*

Third, the establishment of the ICC will hopefully bring an end to
conflicts, whether international or not and deter future international
crimes, which was a significant reason for establishing the ad hoc tribunals
for the former Yugoslavia and for Rwanda.'"

Fourth, by creating the ICC complementary to national criminal courts
as a result of the principle of State sovereignty, the international community
will witness that the national legal systems will introduce necessary law
regulations in their own legal systems to prosecute and punish the perpe-
trators of the most serious crimes of international concern. If not, the ICC
will have to take over national criminal courts in accordance with its
Statute.

Lastly, but most importantly, the establishment of the ICC by a vote of
120 in favour to 7 against indicated that the new world order will not be
governed by the world’s remaining superpower and that the rule of law
which is the only way to achieve global justice will guide the international
community.

137. Art. 13 (b) of the ICC Statute.

138. Art. 16 of the ICC Statute.

139. Statement by the United Nations Secretary, General Kofi Annan at the Ceremony Held at
Campidoglio Celebrating the Adoption of the Statute of the International Criminal Court (18
July 1998); UN Press Release L/ROM/23,‘Secretary-General Says Establishment of International
Criminal Court is Major Step in March Towards Universal Human Rights, Rule of Law’ (18 July
1998).

140. As is well known, the International Court of Justice deals with cases between States; it has no
jurisdiction to enforce the principle of individual criminal responsibility for serious violations
of international humanitarian law.

141. See supra Chapter 1, note 109 and accompanying text.
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Conclusions

The concept of creating an international criminal court to prosecute and
punish those individuals who are responsible for violations of international
humanitarian law has been discussed by the international community for
almost a hundred years and its establishment became possible just before
the millennium through the adoption of the Statute of the ICC in the UN
Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court held in Rome, Italy, between 15 June and 17
July 1998.

The reasons why the international community was not able to have
such a court for a long time derive from some obstacles to establishing a
permanent institution of criminal jurisdiction which has the power to deal
with individual criminal responsibility. The most important obstacles in this
regard are the principles of State sovereignty and criminal jurisdiction that
are interrelated. No State wants to surrender its criminal jurisdiction to any
other State or international court or tribunal since the concept of criminal
jurisdiction is considered to be an inevitable element of State sovereignty.
However, the internationalisation of events has created a new world order,
and the full enjoyment of State sovereignty by a State has affected other
States’ rights.As a result, States should not see that, for instance, the conflicts
in the formerYugoslavia and in Rwanda were merely matters of these States
alone and that the international community should not have intervened
militarily or established ad hoc tribunals through the Security Council to
bring an end to these conflicts. In fact, these conflicts consisting of inter-
national crimes such as genocide, war crimes and crimes against humanity
had created a threat to international peace and security.

In order to achieve global justice, the international community urgently
needs a permanent criminal court whose jurisdiction will be over certain
crimes and individuals. For this reason, States have to surrender or transfer
their criminal jurisdiction to this institution. If this is regarded as a limitation
on the principle of State sovereignty, it will be the same for every State and
will play a significant role in preventing the most serious crimes of concern
to the international community. In a sense, this type of limitation makes
States more sovereign than they were, because of providing prosecution
and punishment of the perpetrators of international crimes through the
establishment of the international criminal court.

Due to the fact that States are reluctant to transfer their criminal juris-
diction to an international criminal court as being unacceptable to their
State sovereignty, the concept of concurrent or complementary jurisdiction
is the only way to overcome this matter. The Statutes of the ICTY and the
ICTR both include the same provisions providing concurrent jurisdiction to
the national courts, with the exception of the primacy of the International
Tribunals. In relation to concurrent jurisdiction, the principle of non bis in
idem has also taken its place in the Statutes of the ad hoc tribunals. In
practice, the international community has found it possible to apply the
principle of State sovereignty and concurrent jurisdiction to international
criminal institutions. In this sense, the practice of the ICTY in the cases of
Prosecutor v. Dusko Tadic and Prosecutor v. Tihomir Blaskic should be
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noted. There is no doubt that the established ICC will be guided by the
practice of the ad hoc tribunals on a large scale. The impact of the Statutes
of ad hoc tribunals on the ICC Statute clearly demonstrates this fact and it
gives place to similar provisions regulating the principle of complementar-
ity between national courts and the ICC which is different from ad hoc
tribunals in terms of giving primacy to national courts as well as the princi-
ple of non bis in idem.

One of the other obstacles to creating an international criminal court is
the question of the scope of the Court’s subject-matter jurisdiction and
personal jurisdiction. The practice of the international community with
regard to the subject-matter jurisdiction of the ICTY and the ICTR have
played a major role in preparing the ICC Statute. In fact, the ICC Statute
should be seen mainly as a combination of Articles 2-5 of the ICTY and
Articles 2-4 the ICTR Statutes on the ground that the crime of genocide,
war crimes and crimes against humanity constitute the subject-matter juris-
diction of the ad hoc tribunals as well as the jurisdiction of the ICC.The
only exception is the inclusion of the crime of aggression in the ICC Statute.
The view taken by the international community at this point reflects the
best way to provide universal acceptance of the ICC which paved the way
for early ratification of the Statute and brought the ICC into operation. With
regard to the personal jurisdiction of the ICC, the same view as that of the
ICTY and the ICTR was deployed by the international community and,
according to this, the ICC has jurisdiction only over natural persons, not
over legal entities and States.

In respect to the issue of procedural laws to be applied by an interna-
tional criminal court, the procedural law being applied by the ad hoc
tribunals should be seen as mainly reflecting the principles of international
human rights law and as in compliance with the human rights instruments
such as the ICCPR, ECHR and ACHR that all provide a fair trial for the
accused persons.The impact of the ICTY and the ICTR Statutes on the ICC
Statute and its Rules of Procedure and Evidence can again be examined in
this regard.

Although, there were lots of issues making the establishment of an
international criminal court difficult, the international community was able
to establish the ICC by conclusion of a treaty, the Statute of the ICC, which
was the most appropriate way to establish an international organisation in
Rome in 1998.This was perhaps one of the major achievements of the inter-
national community in the twentieth century for the following reasons:
First, the ICC fulfils one of the most serious defects to enforcing the rule of
law which is the lack of an international criminal court to try individuals
responsible for violations of international humanitarian law. Second, by
enforcing individual criminal responsibility through the ICC, the concept of
immunity and its result, impunity, will not be argued as a defence before the
ICC or national courts. Finally, succeeding generations will hopefully not be
faced with the conflicts, and ad hoc tribunals, which are generally regarded
as victor’s justice or selective justice,and will not become the victims of the
most serious crimes of international concern.
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Individual Criminal Responsibility in
International Law

Introduction

Despite the fact that international humanitarian law and international
human rights law are interrelated in protecting the rights of individuals,
there are significant differences between the two branches of international
law with regard to being a subject of international law. International human-
itarian law originated in customary law and sought to implement individual
criminal responsibility through either domestic courts or international insti-
tutions (tribunals or courts, ad hoc or permanent). Human rights law is a
recent category of international law and regulates the relations between
States and individuals who are seeking protection of their rights, primarily
against States.' As will be explained below, although the purpose of inter-
national humanitarian law is to enforce individual criminal responsibility,
this concept could not be truly implemented by the international commu-
nity until recent times, and States remain internationally responsible since
they are the principal subject of international law. However, during the
twentieth century the international community has witnessed two World
Wars and a number of international or non-international armed conflicts
around the world.These events resulted in the notion that individual crimi-
nal responsibility should be enforceable by international and national
courts or tribunals in order to deter future crimes and to prevent future
conflicts. The establishment of the ICTY and the ICTR by the Security
Council under Chapter VII of the UN Charter as a measure to protect inter-
national peace and security, and the practice of these ad hoc tribunals are
the latest examples proving that individual criminal responsibility is
enforceable at the international level for crimes which are of concern to the
international community. Moreover, the adoption of the Statute of the ICC
by a large number of States indicated that the principle of individual crimi-
nal responsibility and its implementation is one of the most important
desires of the international community in achieving a universal justice for

1. For the differences and similarities between international human rights and international
humanitarian law, see Vinuesa, R.E., ‘Interface, Correspondence and Convergence of Human
Rights and International Humanitarian Law’ (1998), 1 YIHL, p. 69.
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human beings.

In this part of the study, before examining the substantive law of the ad
hoc tribunals, their practice and contribution to international humanitar-
ian law, the concept of individual criminal responsibility will be explained
since it lies at the centre of enforcement of international humanitarian law
rules. The application of this principle by the ICTY and the ICTR, and in
this sense their contribution to international humanitarian law and the
possible effect on the ICC and the regulation of the ICC Statute will be
examined and analysed.

The Concept of Individual Criminal Responsibility in International
Law

The concept of attribution of criminal responsibility to individuals is not a
completely new issue in international law. Some international crimes such
as piracy, slavery (slave trading and slave trafficking) were regulated in the
1800s and these regulations today became a part of customary interna-
tional law, jus cogens in nature.” However, the regulation of armed conflict
as a concept just goes back to the last part of the nineteenth and the begin-
ning of the twentieth century.® This created the base for international
humanitarian law known as the Law of The Hague which was the result of
diplomatic conferences held in 1899 and 1907.* The main importance of
the Hague Law in respect of humanitarian law was the codification of
customary law rules with regard to the Laws and Customs of War on Land,’
and after this time the notion of violations of laws or customs of war
emerged in the international scene, and constitutes today one of the major
parts of war crimes.® On the other hand, Hague Conventions and
Regulations provided for State responsibility rather than individual crimi-
nal responsibility for the breaches of the laws and customs of war.’

For the first time at the international level, the enforcement of individ-
ual criminal responsibility under a treaty was provided in the Treaty of
Versailles signed by Germany on 26 June 1919 that established the individ-
ual criminal responsibility of the ex-German emperor, Kaiser Wilhelm 1I,
under Article 227 of that Treaty for the supreme offence against peace.
Article 228 provided for the prosecution of German military personnel

2. Bassiouni, M.C., Crimes Against Humanity in International Criminal Law (Dordrecht, Boston,
London: Martinus Nijhoff Publishers, 1992), pp. 193-6.

3.  For a historical background on the laws of war and examples on war crimes trials, see Keen,
M.H., The Laws of War in the Late Middle Ages (London: Routledge & Kegan Paul, Toronto:
University of Toronto Press, 1965); Sunga, L.S., Individual Responsibility in International Law
for Serious Human Rights Violations (Dordrecht, Boston, London: Martinus Nijhoff Publishers,
1992), p. 18.

4. The text is available in D. Schindler and J. Toman (eds), The Laws of Armed Conflicts: A
Collection of Conventions, Resolutions and Other Documents (Sijthoff & Noordhoff, 1981),
pp.57-92.

5. See supra Chapter 2, note 4 and accompanying text.

6. For the explanation of violations of laws or customs of war and the practice of the ICTY and
the ICTR, see infra Chapter 4, p. 181, Violations of the Laws or Customs of War.

7. Sunga,p.21.
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who committed war crimes.® It was decided to implement the provisions
of the Treaty by establishing a war crimes tribunal,® but it proved impossi-
ble to proceed since Germany did not surrender its own nationals and the
Allies ultimately agreed to allow Germany to prosecute its own citizens
before its national court in Leipzig.'’ The trials held in Leipzig between 23
May and 16 July 1921 can be regarded as a failure and demonstrated the
difficulty in implementing individual criminal responsibility through
national courts, but in terms of setting up the principle that individuals
committing war crimes should be held responsible and not go unpunished
marked an important place in the history of war crimes trials."

One of the most significant developments, after the First World War, in the
context of the emergence of the principle of individual criminal responsibil-
ity was probably the 1919 Report of the Commission on the Responsibilities
of the Authors of War and Enforcement of Penalties for Violations of the Laws
and Customs of War."> The significance of this Report lies in the fact that it
provides a list of international crimes that constitute violations of the laws
and customs of war® and individual criminal responsibility.'

However, whatever the achievements of the international community
prior to the Nuremberg trials are, international responsibility was predom-
inantly fixed on States not on individuals, since States are the first and main
subject of international law. For this reason, the turning point for the
development of the principle of individual criminal responsibility was the
view taken by the international community to establish the International
Military Tribunals at Nuremberg and at Tokyo in order to enforce personal
responsibility for war crimes, crimes against peace and crimes against
humanity after the Second World War."> The practice of these tribunals
clearly indicated that any individual, regardless of his rank should be

8. Article 228 of the Treaty of Versailles states:The German Government recognises the right of
the Allied and Associated Powers to bring before military tribunals persons accused of having
committed acts in violation of the laws and customs of war.

9. Art. 229 of the Treaty of Versailles.

10. Bassiouni, pp. 199-200; Marquardt, PD., ‘Law Without Borders: The Constitutionality of an
International Criminal Court’ (1995),33 Col. J. Trans.’l L., pp. 79-80.

11. Bassiouni, p. 202.

12. For the Report of the Commission, see Ferencz, B.B., An International Criminal Court - A Step
Toward World Peace: A Documentary History and Analysis, Vol.1 (London, Rome, New York:
Oceana Publications, 1980), pp. 169-92; and also available in (192) 14 AJIL,
pp. 95-154.

13. The Commission in its Report under Chapter II (Violations of the Laws and Customs of War)
listed 32 different types of international crimes. Some of these are: murders and massacres,
systematic terrorism, putting hostages to death, torture of civilians, deliberate starvation of
civilians, rape, abduction of girls and women for the purpose of enforced prostitution, depor-
tation of civilians, internment of civilians under inhuman conditions, pillage, confiscation of
property, imposition of collective penalties, wanton devastation and destruction of property,
deliberate bombardment of undefended places, wanton destruction of religious, charitable,
educational, and historic buildings and monuments, and so on.

14. The Commission in its Report under Chapter III (Personal Responsibility) concluded that:‘All
persons belonging to enemy countries, however high their position may have been, without
distinction of rank, including Chiefs of States, who have been guilty of offences against the
laws and customs of war or the laws of humanity, are liable to criminal prosecution’.

15. Ratner, S.R. and J.S.Abrams, Accountability for Human Rights Atrocities in International Law
beyond the Nuremberg Legacy (Oxford: Clarendon Press, 1997), p. 6. For the impact of the
Nuremberg trials on the protection of individuals, see pp. 6-7.
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responsible for war crimes, crimes against peace and crimes against
humanity and that individual responsibility is enforceable at the interna-
tional level.' Under this guideline, the ICTY, the ICTR and the ICC were
able to be established by the international community.

Despite the fact that the application of the principle of individual criminal
responsibility and substantive law at this point by the International Military
Tribunals creates an important example in international humanitarian law;, it
was not sufficient for the international community’s needs in this context. On
this ground, new codification movements with regard to the customary inter-
national law and conventional law rules regulating armed conflicts
(international or non-international), in particular the Geneva Conventions of
1949 and the Additional Protocols (I and II) of 1977, some other international
conventions such as the Convention on the Prevention and Punishment of
the Crime of Genocide of 1948 and the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment of 1984 were intro-
duced to the international community. Parallel to these developments,
customary international and conventional law rules have evolved even since
the adoption of these conventions, in addition to the judgements of the
Nuremberg and Tokyo Tribunals and principles derived from these judge-
ments and from the Nuremberg Charter.'” In compliance with this, the
concept of individual criminal responsibility has also evolved. In this regard
its application by the ICTY and the ICTR should be seen as having an histor-
ical place in international humanitarian law since they were first truly
established international criminal tribunals in contrast to the argument of the
International Military Tribunals being a victor’s justice.'® Undoubtedly, their
practice will have a significant impact on the ICC.

Due to the significance of the principle of individual criminal responsi-
bility for the effective enforcement of international humanitarian law, in
compliance with the structure of the study, the emergence of this princi-
ple will be briefly and separately explained for each category of
international crime. Some other international human rights and humani-
tarian law instruments will also be indicated below, before the examination
of the practice of the ICTY and the ICTR and their contribution to inter-
national humanitarian law and impact on the ICC in this regard.

War Crimes"

In international humanitarian law, war crimes are divided into two princi-
pal categories: ‘grave breaches’ and ‘violations of the laws or customs of

16. Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 935 (1994), para. 171 (hereinafter Final Report for Rwanda); Marquardt,
pp. 82-3.

17. The United Nations General Assembly adopted a resolution as Affirmation of the Principles of
International Law Recognised by the Charter of the Nuremberg Tribunal in 1946. UNGA Res.
95 (D (11 December 1946); and also in 1950 the International Law Commission prepared a
report called Principles of International Law Recognised in the Charter of the Nuremberg
Tribunal and in the Judgement of the Tribunal (hereinafter the Nuremberg Principles), avail-
able in Schindler and Toman (eds), pp. 835-6.

18. See supra Chapter 1, note 6.

19. See infra Chapter 4.
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war’. Both of them are mainly regarded as regulating international armed
conflicts. As will be examined later, although to protect human rights, the
nature of the conflict whether international or non-international is not
important any more, the law applicable to non-international armed
conflicts is different from the law applicable to the international one.*

The Grave Breaches System

The 1949 Geneva Conventions®' were one of the most important results of
the Second World War as regards the protection of victims of war and
represented a major step towards the codification of the law of armed
conflicts. Additional Protocols (I and II) of 1977 followed this develop-
ment.”

Common Articles 49 of the First Geneva Convention, 50 of the Second
Geneva Convention, 129 of the Third Geneva Convention and 146 of the
Fourth Geneva Convention are different from all other breaches of the
Conventions since they place an obligation on the High Contracting
Parties to legislate and prosecute ‘grave breaches’ of the Conventions.” As
will be examined in detail later, the important point in this respect is to
indicate the regulation of individual criminal responsibility under this new
system.

The Geneva Conventions do not place any direct obligations on individ-
uals but States are obliged to enact necessary legislation and provide
prosecution for grave breaches.* However, when the relevant provisions of
the Geneva Conventions are examined, it can be clearly seen that although
in the Conventions the phrase ‘war crimes’ is not used in relation to the

20. For the explanation see infra Chapter 4, p. 135, The Nature of Armed Conflicts Must Not Have
Any Significance in International Humanitarian Law.

21. The four Conventions were signed at Geneva on 12 August 1949: Convention for the
Amelioration of the Condition of Wounded and Sick in Armed Forces in the Field, 75 UNTS 31
(First Geneva Convention). The Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of the Armed Forces at Sea, 75 UNTS 85 (Second Geneva
Convention); Convention Relative to the Treatment of Prisoners of War, 75 UNTS 135 (Third
Geneva Convention); Convention Relative to the Protection of Civilian Persons in Time of War,
75 UNTS 287 (Fourth Geneva Convention).

22. For the explanation, see infra Chapter 4, p. 115,The Grave Breaches System; Protocol Additional
to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (8 June 1977) (Protocol D) (1977), 16 ILM, 1391; Protocol
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol ID) (8 June 1977) (1977), 16 ILM, 1442.

23. Article 49 of the first Geneva Convention provides:

‘The High Contracting Parties undertake to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, any of the grave
breaches of the present Convention defined in the following Article.

Each High Contracting Party shall be under the obligation to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts. It may also, if it prefers, and
in accordance with the provisions of its own legislation, hand such persons over for trial to
another High Contracting Party concerned, provided such High Contracting Party has made
out a prima facie case ...

Articles 50, 129 and 146 of the Second, Third and Fourth Geneva Convention have the same
provisions (respectively).

24. Gross, O., ‘The Grave Breaches System and the Armed Conflict in the Former Yugoslavia’
(1995), 16 Mich. J. Int’l L., p. 793.
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acts defined as grave breaches, those acts constitute war crimes and in
consequence individuals are fully responsible for the breaches of the laws
of war.* These acts are defined in the Geneva Conventions as involving any
of the following acts: ‘wilful killing, torture or inhuman treatment, includ-
ing biological experiments, wilfully causing great suffering or serious
injury to body or health, and extensive destruction and appropriation of
property, not justified by military necessity and carried out unlawfully and
wantonly’.* Under the modern concept of international humanitarian law,
there is no doubt that the grave breaches system constitutes a part of war
crimes and whoever commits such acts is individually criminally responsi-
ble. Moreover, it can be concluded that the grave breaches system, both as
a part of war crimes and also as a part of customary international law, has
reached the level of jus cogens and the obligation to prosecute and punish
individuals responsible is an obligatio erga omnes in nature.”’

The recent practice of the international community with regard to the
grave breaches system and individual criminal responsibility in this regard
supports this view. Article 2 of the Statute of the ICTY, under the heading
of ‘Grave breaches of the Geneva Conventions of 1949’ (which literally
contains the same acts), and its practice on this point and Article 8 (2) (a)
of the ICC Statute (again under the same heading as in the ICTY Statute)
are recent examples proving this fact. Lastly, in relation to the obligations
imposed on States in the Geneva Conventions, it can be said that at the
time when the Conventions were adopted, there was no international
criminal court and the enforcement of individual criminal responsibility
could only have been possible through national courts, but the interna-
tional community now has two ad hoc international criminal tribunals and
one international criminal court. For this reason, the provisions of the
Conventions should be interpreted by taking into account these facts in
order to understand why the Geneva Conventions did not place any direct
obligation on individuals.

Violations of the Laws or Customs of War

The other part of war crimes are the so-called ‘violations of the laws or
customs of war’ which derives from the Regulations annexed to the 1907
Hague Convention Respecting the Laws and Customs of War on Land,*
from the Nuremberg Charter® and from the judgements of the

25. Ibid.

26. Art. 50 of the First Geneva Convention;Art. 51 of the Second Geneva Convention;Art. 130 of
the Third Geneva Convention; Art. 147 of the Fourth Geneva Convention; and Art. 85 of the
Protocol I of 1977.

27. Bassiouni, M.C., ‘International Crimes: Jus Cogens and Obligatio Erga Omnes’ (1996), 59 LCP,
pp- 68, 72; Sunga, pp. 52-3. For a recent and detailed study on the concept of erga omnes, see
Ragazzi, M., The Concept of International Obligations Erga Omnes (Oxford: Clarendon Press,
1997). In particular, for the relationship between the concept of jus cogens and the concept
of erga omnes, see pp. 189-210.

28. Regulations Respecting the Laws and Customs of War on Land annexed to the Hague
Convention No. IV Respecting the Laws and Customs of War on Land (18 October 1907)
(hereinafter Regulations), in Schindler and Toman (eds), pp. 69-87.

29. Art.6 (b) of the Nuremberg Charter.
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International Military Tribunals.** Some of the acts constituting violations
of the laws or customs of war can be indicated as follows and any individ-
ual engaged in any of the following acts is fully responsible in international
humanitarian law: using poisonous weapons or other weapons calculated
to cause unnecessary suffering,* the wanton destruction or devastation of
cities, towns or villages not justified by military necessity,** attack, or
bombardment of undefended towns, villages, dwellings or buildings,* the
seizure of or destruction or damage to institutions dedicated to religion,
charity, education, the arts and sciences, historic monuments and works of
art and science* and the plunder of public or private property.* In
addition to these acts, which are regarded as mainly governing the means
and methods of warfare, violations of Common Article 3 to the Geneva
Conventions and the 1977 Additional Protocols to the Geneva Conventions
should also be noted as a part of the concept of violations of the laws or
customs of war.** These acts today in international humanitarian law have
reached the level of jus cogens and obligations of States to prosecute,
punish or extradite the perpetrators is an obligatio erga omnes.” In accor-
dance with the development of international humanitarian law, whoever
commits violations of the laws or customs of war (a part of war crimes) is
fully responsible for his or her acts.* The Statutes of the ICTY and the ICC
are the latest legal documents proving that the principle of individual
criminal responsibility for the acts mentioned is a part of the jus cogens
norm.*”

The Crime of Genocide®

Despite the fact that the international community has been faced with a
number of acts of genocide, as a concept, the crime of genocide is really a
new and well-developed category of international crime resulting from the
atrocities of the Second World War.#' Although the term ‘genocide’ was not
used in the Nuremberg Charter and the Judgements of the Tribunal, many

30. For the agreements establishing these tribunals see supra Chapter 1, note 1.

31. Regulation 23 (a) and (e); Art. 3 (a) of the ICTY Statute; Art. 8 (2) (b) (xvii-xx) of the ICC
Statute.

32. Regulation 23 (g);Art. 6 (b) of the Nuremberg Charter;Art. 3 (b) of the ICTY Statute.

33. Regulation 25;Art. 3 (¢) of the ICTY Statute;Art. 8 (2) (b) (v) of the ICC Statute.

34. Regulation 56;Art. 3 (d) of the ICTY Statute;Art. 8 (2) (b) (ix) and Art. 8 (2) (e) (iv) of the ICC
Statute.

35. Art. 6 (b) of the Nuremberg Charter;Art. 3 (e) of the ICTY Statute;Art. 8 (2) (b) (xvi) and Art.
8 (2) (e) (v) of the ICC Statute.

36. In this regard the practice of the ad hoc tribunals has played a central role in achieving this
point in international humanitarian law. The inclusion of these acts in the ICC Statute should
be seen as one of the reflections of this role. In this context, see infra Chapter 4, p. 190,
Common Article 3 to the Geneva Conventions and the Additional Protocol II.

37. Bassiouni, ‘International Crimes ...", pp. 68, 72. Of course, not all provisions of the Geneva
Conventions and the 1977 Additional Protocols thereto have reached such a level in interna-
tional humanitarian law.

38. Morris, M.H., ‘International Guidelines Against Impunity: Facilitating Accountability’ (1996), 59
LCP, p. 29. For the differences of these two categories of war crimes, see infra Chapter 4, p.
115,The Grave Breaches System.

39. Arts. 6-7 of the ICTY Statute;Art. 25 of the ICC Statute.

40. See infra Chapter 5.

41. Ratner and Abrams, p. 24.
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acts defined as war crimes or crimes against humanity in Article 6 (b and ¢)
of the Nuremberg Charter definitely qualify the crime of genocide” which
was defined and codified as reflecting the customary international law rule
in the 1948 Genocide Convention.” According to the Genocide Convention
any of the following acts constitutes the crime of genocide when commit-
ted with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group: killing members of the group, causing serious bodily or
mental harm to members of the group, deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in whole
or in part, imposing measures intended to prevent births within the group
and forcibly transferring children of the group to another group.* This
Article, without any change, has taken its place in the Statutes of the ad hoc
tribunals and of the ICC.” As the Genocide Convention provides, individu-
als criminally responsible for the responsible rulers, public officials, or
private individuals,” under the latest developments and the practice of
international humanitarian law, any individual regardless of his official
position or rank (military or civilian) taking part in these acts is fully respon-
sible for them? and there can be no doubt that the crime of genocide is a
new separate category of international crime which has reached the level
of jus cogens and States’ obligation on prosecuting, punishing or extraditing
the perpetrators of this crime, in other words, enforcing individual criminal
responsibility is an obligatio erga omnes.*

Crimes Against Humanity®

One of the most important outcomes of the Second World War was the
introduction of the concept of crimes against humanity and the enforce-
ment of individual criminal responsibility for this category of crimes to the
international community through the Charters of the Nuremberg and
Tokyo Tribunals®* and Control Council Law No. 10 for Germany,” since the
categories of war crimes and crimes against peace were not enough to
cover some offences which either occurred in peacetime or were commit-
ted against the State’s own citizens.”? According to the Nuremberg Charter,

42. 1Ibid., p. 25; Sunga, p. 65.

43. Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948,
78 UNTS 277.

44. Art. 2 of the Genocide Convention.

45. Art. 4 of the ICTY Statute;Art. 2 of the ICTR Statute;Art. 6 of the ICC Statute.

46. Art. 4 of the Genocide Convention.

47. Morris, p. 29; Arts. 5-6 of the ICTR Statute; Arts. 6-7 of the ICTY Statute; Art. 25 of the ICC
Statute.

48. Bassiouni,‘International Crimes ...", pp. 68, 72; Morris, p. 29; Sunga, p. 73; Scharf, M., ‘The Letter
of Law: The Scope of the International Legal Obligation to Prosecute Human Rights Crimes’
(1996), 59 LCP, pp. 43-5; Ragazzi, pp. 92-104; and also see the cases: Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide (Advisory Opinion)
(1951), ICJ Reports, 15 at 23; Case Concerning Application of the Convention on the
Prevention and Punishment of the Crime of Genocide, Preliminary Objections, Judgement
(Bosnia-Herzegovina v.Yugoslavia) (11 July 1996), (1996), IC] Rep., p. 595, para. 13.

49. See infra Chapter 6.

50. Art.6 (©) of the Nuremberg Charter;Art. 5 (¢) of the Tokyo Charter.

51. Art.2 (1) (¢) of the CCL No. 10.

52. Sunga, pp. 44, 46-7.
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the following acts constitute crimes against humanity and individuals
taking part in the commission of these crimes will be held responsible:
‘murder, extermination, enslavement, deportation, and other inhuman acts
committed against any civilian population, before or during the war; perse-
cutions on political, racial or religious grounds in execution of or in
connection with any crime within the jurisdiction of the Tribunal, whether
or not in violation of the domestic law of the country where perpetrated’.>
In the Nuremberg practice, for the application of crimes against humanity,
the Tribunal did not interpret this as a separate category of crime. Instead
it looked for a connection with war crimes or crimes against peace to be
a punishable offence.*

Since the Nuremberg Trials, the notion of crimes against humanity has
evolved by means of some practice of the national courts.”® However, in this
context, the most important developments are the adoption of the Statutes
of the ad hoc tribunals and of the ICC* giving power to these institutions
to try individuals who have committed crimes against humanity under the
subject-matter jurisdiction of each international organ. In compliance with
the development of international humanitarian law, the international
community has found opportunities to witness the application of crimes
against humanity by the established ad hoc tribunals.”” Although, in the
Nuremberg Trials, the principle of individual criminal responsibility was
being argued, today there is no place to assess this contention on the
ground that as a concept crimes against humanity have become a separate
category of international crimes that has reached the level of jus cogens and
the duty of States to prosecute, punish or extradite the individuals respon-
sible for crimes against humanity is an obligatio erga omnes in nature.*®

The Crime of Aggression (Crimes Against Peace)

The concept of crimes against peace (the crime of aggression) and the
enforcement of individual criminal responsibility for them were intro-
duced to the international community by Article 6 (a) of the Charter of the
Nuremberg Tribunal®® which states that:

crimes against peace: namely, planning, preparation, initiation or
waging of a war of aggression, or a war in violation of international
treaties, agreements or assurances, or participation in a common
plan or conspiracy of the accomplishment of any of the foregoing.

53. Art.6 (¢) of the Nuremberg Charter;Article 5 (¢) of the Charter of the Tokyo Tribunal is identi-
cal to the Nuremberg one.

54. Sunga, p.46.

55. The most significant example in this sense is the Eichmann Case. In this context, see infra
Chapter 6, note 21.

56. Art.5 of the ICTY Statute;Art. 3 of the ICTR Statute; Art. 7 of the ICC Statute. Each Statute is
slightly different from each other, although the legal base is the same as the Nuremberg and
Tokyo Tribunals’ Charters and CCL No. 10.

57. For the practice of the ad hoc tribunals and their contribution to international humanitarian
law and possible impact on the ICC with regard to crimes against humanity, see infra Chapter
6, p. 245.

58. Bassiouni, International Crimes ...", pp. 68, 72; Morris, p. 29.

59. Sunga, p. 36.
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At the time of drafting the Nuremberg Tribunal Charter, the launching
of an aggressive war was a new category of international crime and the
application of the principle of individual criminal responsibility with
regard to this crime was not clear® on the ground that it was not covered
by the definition of war crimes or any other international crimes.® Since
the Nuremberg Trials, international humanitarian law has evolved and the
notion of crimes against peace or the crime of aggression has developed
in accordance with the provisions of the United Nations Charter, in partic-
ular, Articles 2 (4), 39 and 51 are related to aggression, and the resolutions
(declaring that a war of aggression is a crime against peace and brings
international responsibility) of the United Nations General Assembly.*

Despite the fact that there is a major difficulty in defining the crime of
aggression,® it was applied by the Nuremberg Tribunal and the interna-
tional community has a guideline in this regard. For these reasons, its
non-inclusion, in particular in the Statute of the ICTY is unfortunate and
inconsistent with the development of international humanitarian and
human rights law. This is because the crime of aggression is the source of
or mother of other international crimes. Moreover, its exclusion from the
Statutes of the ad hoc tribunals raises some doubt that international
politics or relations still prevail in international law practice by way of
giving immunity and its consequence impunity to persons who are respon-
sible for the commission of this crime. However, the ICC Statute gives
power (with an exception)* to the ICC to try individuals who are respon-
sible for the crime of aggression.” This regulation clearly indicates that
under international humanitarian law, the crime of aggression has
definitely become an independent category of international crimes that
has reached the level of jus cogens and States’ duty to prosecute, punish or
extradite individuals responsible for this crime, in other words, the enforce-
ment of individual criminal responsibility in this respect is an obligatio
erga omnes in nature.®

60. Wright, Q.,The Law of the Nuremberg Trial’ (1947), 41 AJIL, pp. 62-7.

61. Sunga, p. 36.

62. UNGA Res. (1970) 2625 (xxv) (Declaration on Principles of International Law Concerning
Friendly Relations and Co-operation among States in accordance with the Charter of the
United Nations), and UNGA Res. (1974) 3314 (Definition of Aggression).

63. For the definition of the crime of aggression ibid., and also see supra Chapter 2, notes 26-9
and accompanying text, and the following note.

64. The jurisdiction of the ICC over the crime of aggression is subject to the condition that is
indicated in Article 5 (2) of its Statute as follows: “The Court shall exercise jurisdiction over the
crime of aggression once a provision is adopted in accordance with articles 121 and 123 defin-
ing the crime and setting out the conditions under which the Court shall exercise jurisdiction
with respect to this crime’The Preparatory Commission for the International Criminal Court
has been working on this issue and is also providing proposals pursuant to resolution F of the
Final Act for a provision on aggression, including the definition and Elements of Crimes of
aggression and the conditions under which the International Criminal Court shall exercise its
jurisdiction with regard to this crime. For the definition and elements of the crime of aggres-
sion, see Report of the Preparatory Commission for the International Criminal Court, Part II,
Proposals for a Provision on the Crime of Aggression, UN Doc. PCNICC/2002/2/Add.2 (24 July
2002).And also for the historical review of developments relating to aggression, see UN Doc.
PCNICC/2002/WGCA/L.1 and Add. 1.

65. Art.5 (1) of the ICC Statute.

66. Bassiouni, International Crimes ...’, pp. 68, 72; Ragazzi, pp. 74-91.
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Other International Humanitarian and Human Rights Law Instruments

In terms of implementing the principle of individual criminal responsibil-
ity at the international level some other international humanitarian and
human rights law instruments have a special place. Some of them can be
indicated as follows:The Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes Against Humanity,” The Convention
on the Suppression and Punishment of the Crime of Apartheid,* The
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment® and the Draft Code of Crimes against the Peace
and Security of Mankind.”

In addition to providing individual criminal responsibility, those
conventions together with other international human rights instruments
such as the European Convention on Human Rights” and the American
Convention on Human Rights™ play a central role for facilitating the work
of the ad hoc tribunals with regard to the definition of crimes. In the
following chapters, under the substantive law of the ad hoc tribunals, this
concept and its importance will be examined in detail.

The Practice of the Ad Hoc Tribunals and Their Contribution to
International Humanitarian Law and Their Impact on the ICC

Although the Charter of the Nuremberg Tribunal and its Judgement can be
regarded as the most authoritative legal source for the enforcement of
individual criminal responsibility at the international level, they cannot be
accepted as truly established precedents for the following reasons: The

67. The Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity (26 November 1968), 754 UNTS 73, reprinted in (1969), 8 ILM, 68. Article 2 provides:
‘Convention shall apply to representatives of the state authority and private individuals ...".

68. The Convention on the Suppression and Punishment of the Crime of Apartheid (30 November
1973), reprinted in (1974), 13 ILM, 50. Article 3 states that: ‘Individual criminal responsibility
shall apply ... to individuals, members of organisations and institutions and representatives of
the State.As is well known, although this Convention was adopted for events in South Africa,
the Convention does not mention the State of South Africa, and it was drafted in general terms
s0 as to be applicable to other cases (Sunga, p. 76).The recent development in relation to this
concept is the inclusion of the crime of apartheid as a crime against humanity in the Statute
of the ICC. See Art. 7 (1) (j) and 7 (2) (h) of the ICC Statute.

69. The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (10 December 1984), (1985), 24 ILM, 535;(1984), 23 ILM, 1027 .Article 2 (3) of the
Convention provides individual criminal responsibility as follows: ‘An order from a superior
officer or a public authority may not be invoked as a justification of torture’ This Article is
similar to Article 8 of the Charter of the Nuremberg Tribunal which states that ‘[t]he fact that
the defendant acted pursuant to order of his Government or of a superior shall not free him
from responsibility’. The significance of the Convention lies in providing a ‘general interna-
tional recognition that rules extending international responsibility to individuals are required
to suppress torture’ (Sunga, p. 86).

70. ILC’s Draft Code of Crimes Against the Peace and the Security of Mankind of 1996, in Articles
2 (1) and 3, provide individual responsibility, respectively, as follows:‘A crime against the peace
and security of mankind entails individual responsibility’,‘An individual who is responsible for
a crime against the peace and security of mankind shall be liable to punishment.

71. European Convention on Human Rights (1950), 213 UNTS 221.

72. American Convention on Human Rights (1969), 1144 UNTS 123;(1970) 9 ILM 673;(1971) 65
AJIL, 679.
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election of judges of the Nuremberg Tribunal, trial proceedings (in partic-
ular, there was no appeal), and the application of the principle of individual
criminal responsibility were one-sided, in other words, it was the judge-
ment enforced by the Allied Powers on the Axis countries.” However, the
Judgement of the Nuremberg Tribunal and other post-Second World War
war crimes trials may nevertheless provide guidance for the ad hoc
tribunals. On this background, the establishment of the ICTY and the ICTR
by the UN Security Council on behalf of the international community, the
election of judges from neutral countries (from all over the world), trial
proceedings (recognising the rights of the accused to have a fair trial
together with an appeal stage) made these ad hoc tribunals the strongest
authority for rightly implementing the concept of individual criminal
responsibility in international law. For these reasons, the practice of the
ICTY and the ICTR plays a crucial role for the interpretation and applica-
tion of the principle and will also affect the operation of the ICC.
According to Article 5 and Article 6 of the Statutes of the ICTR and the ICTY
(respectively) the personal jurisdiction of the ad hoc tribunals is limited to
natural persons.This is in compliance with the jurisdiction of the Nuremberg
Tribunal;” with a number of resolutions of the Security Council affirming that
persons responsible for serious violations of international humanitarian law
are individually responsible for them;” with the Report of the Secretary-
General;’® and also perhaps most importantly, it is consistent with the personal
jurisdiction of the ICC” which reflects the highest level of consensus which
the international community has reached in international humanitarian law.
Unlike the Nuremberg Tribunal which was seeking for the nationality of
the accused™ to hold individuals criminally responsible for the crimes, the
jurisdiction of the ICTY and the ICTR gives power to ad hoc tribunals to
try any individual, irrespective of their nationality, charged with the crimes
enumerated in the Statutes of the Tribunals. The regulation of the Statutes
of the ad hoc tribunals with regard to being unlimited in character for
personal jurisdiction reflects the development of international humanitar-
ian law and is in compliance with the principle of equality of justice and
the purpose of the establishment of the ICTY and the ICTR” (‘to do

73. See supra Chapter 2, note 18 and accompanying text.

74. Article 6 of the Charter of the Nuremberg Tribunal states that:‘... the power to try and punish
persons who, acting in the interests of the European Axis countries ..." (emphasis added).

75. SCRes. 764 (1992) (13 July 1992);SC Res. 771 (1992) (13 August 1992); SC Res. 808 (1993) (22
February 1993); SC Res. 827 (1993) (25 May 1993); SC Res. 935 (1994) (1 July 1994); SC Res.
955 (1994) (8 November 1994).

76. Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993) (hereinafter Secretary-General’s Report). ‘[T1he International Tribunal shall be estab-
lished for the prosecution of persons responsible for serious violations of international
humanitarian law ... the ordinary meaning of the term “persons responsible for serious viola-
tions of international humanitarian law” would be natural persons to the exclusion of judicial
persons’ (Secretary-General’s Report, para. 50).

77. Article 25 (1) of the ICC Statute provides that: “The Court shall have jurisdiction over natural
persons ... .

78. Article 6 of the Nuremberg Charter states: ‘... persons who, acting in the interests of the
European Axis countries ... .

79. Morris, V. and M.P. Scharf, An Insider’s Guide to the International Criminal Tribunal for the
Former Yugoslavia: A Documentary History and Analysis, Vol. I (Irvington-on-Hudson, New
York:Transnational Publishers, 1995), pp. 90-1.
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justice, to deter further crimes, and to contribute to the restoration and
maintenance of peace’).*

On the other hand, while the Nuremberg Charter recognised the
concept of individual criminal responsibility based on membership of a
group or organisation - in other words group criminal responsibility®' - for
the first time at international law level - the Statutes of ad hoc tribunals
(and also the Statute of the ICC) do not include such a provision, on the
ground that imposing criminal responsibility on groups or organisations is
not clear in international law* and the criminal acts enumerated in the
Statutes of the ad hoc tribunals are carried out by natural persons, not by
associations or organisations.® However, this view should not be regarded
as in compliance with the situations, in particular, which occurred in the
former Yugoslavia where a great many crimes were carried out by paramil-
itary groups® that encouraged their members to commit atrocities and
expanded the conflicts to include civilians. Moreover, it does not reflect
the customary international law as far as the practice of the Nuremberg
Tribunal and the Judgement of this Tribunal that are creating the main
guidance for the ICTY and the ICTR are concerned. For these reasons, the
Statute of the ICTY (also the Statute of the ICTR and of the ICC) should
have included such a provision similar to the Nuremberg Charter estab-
lishing individual criminal responsibility relying on membership of a
criminal group or organisation as long as the person is aware of the crimi-
nal purpose or acts of the organisation. In the former Yugoslavia case there
is no doubt that paramilitary groups fall within this definition. Despite this
omission in the Statute of the ICTY, in practice, at least, the ICTY should
regard being a member of a criminal organisation (paramilitary group) and
taking part in criminal acts of this organisation as an aggravating factor
while deciding how long a sentence the accused should serve in prison.
By means of this application, one of the realities of international humani-
tarian law may not become ignored or avoided.

Having briefly examined the concept of personal jurisdiction of the ICTY
and the ICTR, the following section will consider the principle of individual
criminal responsibility and the extent to which an individual can be held
criminally responsible in the light of the practice of the ad hoc tribunals.

80. See supra Chapter 1, note 109 and accompanying text.

81. Morris and Scharf, p. 94; Morris, V. and M.P. Scharf, The International Criminal Tribunal for
Rwanda, Vol. 1 (Irvington-on-Hudson, New York: Transnational Publishers, 1998) (hereinafter
the ICTR), pp. 268-9; Ratner and Abrams, pp. 14-15; Article 6 of the Nuremberg Charter
provides:‘to try and punish persons ... whether as individuals or as members of organisations
...", Article 9 of the Nuremberg Charter provides: ‘... any individual member of a group or
organisation the Tribunal may declare (in connection with any act of which the individual may
be convicted) that the group or organisation of which the individual was a member was a
criminal organisation’.

82. Ratner and Abrams, p. 15.

83. Secretary-General’s Report, para. 51.

84. According to the Final Report of the Commission of Experts, there were 45 reported special
forces (paramilitary groups) ‘which usually operate under the command of a named individual
and apparently with substantial autonomy ...” (Final Report of the Commission of Experts
Established Pursuant to Security Council Resolution 780 (1992), para. 121). Among these
paramilitary groups, two especially, that is, Arkan’s ‘Tigers’ and e elj’s “‘White Eagles’ (also
referred to as ‘Chetniks”) committed some of the worst violations of international humanitar-
ian and human rights law (Final Report, para. 121).
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Individual Criminal Responsibility under Article 7 (1) of the ICTY
Statute and Article 6 (1) of the ICTR Statute

Article 7 (1) of the ICTY Statute and Article 6 (1) of the ICTR Statute
provide that: ‘A person who planned, instigated, ordered, committed or
otherwise aided and abetted in the planning, preparation or execution of
a crime ... shall be individually responsible’

At first glance, it can be seen that these Articles reflect a broad
approach to the occasions in which an individual can be held criminally
responsible for his/her participation in the commission of an offence.The
purpose of this type of regulation is to ensure that all those who take part
in the planning, preparation or execution of serious violations of interna-
tional humanitarian law, in other words, all those who contribute to the
commission of the violation are individually responsible.® More clearly,
under Articles 7 (1) and 6 (1) of the ICTY and the ICTR Statutes, the princi-
ple of individual criminal responsibility is not only just for the persons
who directly committed the crime (as principal), but also for the persons
who facilitated the commission of the offence in a way indicated in the
Articles mentioned (as participant).

As indicated above, the concept of individual criminal responsibility for
serious violations of international humanitarian law (in particular, respon-
sibility for war crimes, genocide, crimes against humanity and the crime of
aggression) has reached the level of jus cogens. For the persons who
directly committed the offence (as principal) the rule is clear enough in
the customary international and conventional law rules, but for the other
persons who facilitated the commission of the crime, the principle of
individual criminal responsibility and its application is more difficult: what
is the degree of participation to be held criminally responsible? In this
regard, as will be mentioned below, the Nuremberg and post-Second World
‘War war crimes trials failed to reach a specific criterion, although instruc-
tive examples are available. For this reason, it is important to examine the
application of the principle of individual criminal responsibility under
Articles 7 (1) of the ICTY and 6 (1) of the ICTR Statutes in order to draw
the line for the scope of individual responsibility and also for setting up
general criteria making clear the degree of participation to be considered
as individually responsible in international humanitarian law.

The Elements of the Principle of Individual Criminal Responsibility

The conditions of the principle of individual criminal responsibility under
Article 7 (1) of the ICTY Statute were examined in the case of Prosecutor
v. Dusko Tadic®* by the Trial Chamber of the ICTY.As indicated earlier, the
notion that an individual who committed the offence can be held crimi-
nally responsible for violations of international humanitarian law was
regulated in the Nuremberg and Tokyo Charters and applied by these

85. Secretary-General’s Report, para. 54; Morris and Scharf, p. 93; Morris and Scharf, the ICIR, p.
233.

86. Prosecutor v. Dusko Tadic, Case No. IT94-1-T (7 May 1997) (hereinafter Tadic Case,
Judgement).
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International Military Tribunals.*” In addition to the direct commission, the
concept of individual criminal responsibility and accountability for assist-
ing, aiding, abetting or in any way participating in the commission of a
crime has also become a part of international customary law rule.* To
reach this conclusion, the Trial Chamber rightly referred to conventional
and customary law rules: Article 4 (1) of the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment using
the phrase ‘complicity or participation in torture’, Article III of the
International Convention on the Suppression and Punishment of the
Crime of Apartheid using the phrase ‘participate in, directly incite, or
conspire in, abet, encourage or cooperate in the commission of the crime’
were cited by the Chamber.*

The principle of criminal responsibility for those persons who partici-
pated in a crime was applied by the post-Second World War war crimes
trials. In particular, two of these cases were referred by the Trial Chamber:*
The Trial of Wagner and Six Others®' and the Trial of Martin Gottfried
Weiss and 39 Others (The Dachau Concentration Camp Trial).”

Having indicated the customary international nature of the principle of
individual criminal responsibility for participation, the Trial Chamber
discussed in detail the elements of such responsibility in light of the
Nuremberg war crimes trials (which failed to set up criteria in this
context) and conventional law rules in order to reach a general criterion.
According to the Chamber, two conditions have to be met at the same time
for individual culpability. Firstly, ‘there is a requirement of intent, which
involves awareness of the act of participation coupled with a conscious
decision to participate by planning, instigating, ordering, committing, or

87. See supra notes 15-16 and accompanying text;Art. 6 of the Nuremberg Charter;Article 2 (2)
of the CCL No. 10 also includes similar provision.The Trial Chamber in the Tadic Judgement,
having indicated the developments after the First World War, in this sense, cited and accepted
these provisions as a legal base for individual responsibility as a principal. See paras. 663-5.

88. Trial Chamber, Tadic Case, Judgement, para. 669.

89. Ibid., para. 666. Moreover, Article III of the Convention on the Prevention and Punishment of
Genocide recognises the culpability of individuals who take part in the following acts: conspir-
acy to commit genocide, direct and public incitement to commit genocide, attempt to commit
genocide, complicity in genocide. For the practice of the ad hoc tribunals in relation to the
establishment of individual criminal responsibility for the crime of genocide, its significance
and different aspects from the regulation of the ICC Statute, see infra Chapter 5, p. 227,
Individual Criminal Responsibility for the Crime of Genocide.Article 2 of the ILC Draft Code
of Crimes Against the Peace and Security of Mankind, uses almost the same phrases in this
respect, some of them are: ‘order, ... knowingly aids, abets or otherwise assists, directly and
substantially, in the commission of such a crime, including providing the means for its commis-
sion ... planning or conspiring ... directly and publicly incite[ment] ...";Article 25 of the ICC
Statute also includes similar provisions.

90. Trial Chamber, Tadic Case, Judgement, paras. 667-8.

91. Trial of Robert Wagner, Gauleiter and Head of the Civil Government of Alsace during the
Occupation, and Six Others (Permanent Military Tribunal at Strasbourg, 23 April-3 May 1946,
and Court of Appeal, 24 July 1946), (1948), Il Law Reports of Trials of War Criminals
(hereinafter Law Reports), p. 23. In this case complicity was the base for criminal responsibil-
ity (pp. 40-2).

92. The Dachau Concentration Camp Trial, Trial of Martin Gottfried Weiss and Thirty-Nine Others
(General Military Government of the United States Zone, Dachau, Germany, 15 November-13
December 1945),(1949), XI Law Reports, p.5.1In this case, such phrases as ‘acting in pursuance
of a common design to commit acts’, ‘wilfully, deliberately and wrongfully aid, abet and partic-
ipate in’ were used as a legal base for criminal responsibility (p. 5).
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otherwise aiding and abetting in the commission of a crime’. Secondly,
there is a requirement of ‘participation in that the conduct of the accused
contributed to the commission of an illegal act’.”

The Mental Element (Mens Rea)

According to the Trial Chamber in the Tadic Case, in order to hold an
individual criminally responsible there must be an intent (mental element,
mens rea), ‘which involves awareness of the act of participation coupled
with a conscious decision to participate by planning, instigating, ordering,
committing, or otherwise aiding and abetting in the commission of a
crime’.** To reach this conclusion, the Trial Chamber examined the Second
World War war crimes trials and cited some of them such as the cases of
Werner Rohde and Eight Others,” the Trial of Joseph Altstotter and Others
(Justice Case)* and the Trial of Hans Alfuldisch and Six Others (the
Mauthausen Concentration Camp Trial, Mauthausen Case)” in which for
the element of intent, knowledge was accepted as sufficient to be held
individually criminally responsible.

The Physical Element (Actus Reus)

The other requirement of individual criminal responsibility is the physical
element (actus reus), which means that there must be a participation that
contributed to the commission of the crime. In this context, the Trial
Chamber discussed the concepts of direct contribution and the required
extent of participation to be held criminally culpable in light of the war
crimes trials.”® In this sense, the participation must directly affect the
commission of the crime when it is combined with the requirement of
knowledge (intent). The notion of direct contribution should not be under-
stood as requiring that the participation must be in the physical commission
of the illegal act.” For example, the presence of a person at the scene of the
crime'” - providing that there is also mens rea - is enough to be regarded as
individually culpable.The other example indicating the direct contribution
to the commission of a crime can be found in the Trial of Bruno Tesch and

93. Trial Chamber, Tadic Case, Judgement, para. 674.

94. Ibid.

95. Trial of Werner Rohde and Eight Others, (British Military Court,Wuppertal, Germany, 29 May-1
June 1946), (1948),V Law Reports, p. 54.

96. Trial of Joseph Altstotter and Others (The Justice Trial) (United States Military Tribunal,
Nuremberg, 17 February-4 December 1947), (1948),VI Law Reports, p. 1, at 88.

97. In the Dachau Camp Case, the related part of the Mauthausen Case was cited in (1949), XI Law
Reports, p. 15.

98. Trial Chamber, Tadic Case, Judgement, paras. 678-87.

99. Ibid., para. 679; and also for the interpretation of this principle in the case of Furundzija, see
infra notes 124-5 and accompanying text.

100. Trial of Franz Schonfeld and Nine Others (British Military Court, Essen, 11-26 June 1946),
(1949), XI Law Reports, p. 64, at 70;*... presence alone is not sufficient if it is an ignorant or
unwilling presence. However, if the presence can be shown or inferred, by circumstantial or
other evidence, to be knowing and to have a direct and substantial effect on the commission
of the illegal act, then it is sufficient on which to base a finding of participation and assign the
criminal culpability that accompanies it’ (Trial Chamber, Tadic Case, Judgement, para. 689).
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Two Others (Zyklon B Case)."" In this case, the suppliers of poison gas were
found guilty on the grounds that they had knowledge that the gas was to be
used for killing human beings and without the supply of gas, the killings
would not have been possible in that manner.Thus the accused participated
directly in contributing to the commission of the act of mass extermina-
tion.'"”With regard to the required extent of participation in other words, the
amount of assistance to be held responsible for taking part in a crime needed
to be interpreted by the Trial Chamber, since the post-Second World War war
crimes trials did not set up specific criteria, but they can guide the ad hoc
tribunals in providing examples.'” In this respect, some cases like the
Dachau Camp Case,'* the Mauthausen Case,'” the Trial of Otto Sandrock
and Three Others (Almelo Case)'* and the case of Gustav Becker, Wilhelm
Weber and 18 Others'” were cited by the Trial Chamber to indicate the
required extent of participation to be held criminally culpable.'®

Lastly, in this context, one more point relating to the degree of assis-
tance should be noted which is that the assistance must contribute directly
and substantially affect the commission of the illegal act.'”

The Significance of the Tadic Judgement in International Humanitarian
Law

The significance or contribution of the Tadic Judgement in international
humanitarian law and its possible impact on the ICC with regard to inter-
preting and applying the concept of individual criminal responsibility for

101. Trial of Bruno Tesch and Two Others (the Zyklon B Case) (British Military Court, Hamburg,
1-8 March 1946), (1947),1 Law Reports, p. 93, at 94, 101.

102. Trial Chamber in the Tadic Judgement referred to the Zyklon B Case as an example to explain
the customary international nature of the concept of direct contribution in para. 680.

103. Trial Chamber, Tadic Case, Judgement, para. 681.

104. The Dachau Camp Case in which the accused was charged with acting in pursuance of a
common design to participate in the acts in a form of encouraging, aiding and abetting (in
(1949), XI Law Reports, p. 13).

105. The Mauthausen Concentration Camp Case (General Military Government Court of the US
Zone, Dachau, Germany, 29 March-13 May 1946), (1949), XI Law Reports, p. 15.

106. Trial of Otto Sandrock and Three Others (The Almelo Trial) (British Military Court for the Trial
of War Criminals, held at the Court House,Almelo, Holland, on 24-26 November 1945), (1947),
I Law Reports, p. 35. In this case, staying in the car to prevent any person from disturbing the
perpetrators killing the victims, presence, knowledge and intent to assist were regarded as a
degree of participation to be held criminally responsible (p. 43).

107. Trial of Gustac Becker, Wilhelm Weber and 18 Others (Permanent Military Tribunal at Lyon,
Concluded 17 July 1947), (1948), VII Law Reports, p. 67 at 70-1. In this case, complicity by
means of having caused the arrest, detention and torture of innocent people by virtue of
denunciation was accepted as an amount of assistance for the crimes committed by other
perpetrators (p. 71).The importance of this case lies in the fact that to be criminally responsi-
ble for participation in a crime, even the presence may not be necessary, and that the act of
commission of the crime and the act facilitating or contributing to the commission may be
geographically and temporarily distanced from each other (Trial Chamber, Tadic Case,
Judgement, para. 687).

108. Trial Chamber, Tadic Case, Judgement, paras. 682, 684-5, 687.

109. Ibid., para. 688.To reach this conclusion the Chamber accepted the ILC Draft Code as reflect-
ing the customary nature of the Nuremberg war crimes trials. According to the ILC Draft Code
‘[a]n individual shall be responsible for a crime ... if he knowingly aids, abets or otherwise
assists, directly and substantially, in the commission of such a crime ...’, (Art. 2 (3) (d) empha-
sis added). For the discussion of this regulation see infra notes 122-6 and accompanying text.
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international crimes lies in the creation of specific criteria that includes
the aforementioned elements of participation in a crime to be held
individually responsible.This can be quoted as follows:

the accused [any individual] will be found criminally culpable for
any conduct where it is determined that he knowingly participated
in the commission of an offence that violated international human-
itarian law and his participation directly and substantially affected
the commission of that offence through supporting the actual
commission before, during, or after the incident. He will also be
responsible for all that naturally results from the commission of the
act in question.'?

There is no doubt that this achievement creates a major step towards the
development of international humanitarian law and also fulfils one major
gap in international humanitarian law by virtue of providing specific crite-
ria for establishing individual criminal responsibility, since the post-Second
World War war crimes trials failed to establish such criteria to hold individ-
uals, those who contributed to the commission of the crime, criminally
responsible.

The practice of the ICTY with regard to establishing specific criteria to
help define individual criminal responsibility either as a perpetrator or as a
participant in the Tadic Judgement has already taken its place as creating a
precedent or guidance for the following cases of the International
Tribunals."" By virtue of application or practice of the ad hoc tribunals, the
scope of individual criminal responsibility has been becoming clearer day
after day. In this context, the case of Prosecutor v. Anto Furundzija'? should
be briefly indicated in order to prove that even the application by the Trial
Chamber of the ICTY in the Tadic Judgement may cause some misinter-
pretation or misunderstanding in the customary international law rules.

The Concept of ‘Aiding’, ‘Abetting’ in International Humanitarian Law

Having decided that under Article 7 (1) of the Statute, the planning, ordering
or instigating of rape or sexual assault or otherwise aiding and abetting in
their perpetration are prohibited as well as the commission of these acts,'"
the Trial Chamber in the Furundzija Case dealt,in detail, with the definition or
elements of ‘aiding, abetting’ as indicated in Article 7 (1) of the ICTY Statute.

110. Trial Chamber, Tadic Case, Judgement, para. 692.

111. Prosecutor v. Zejnil Delalic, Zdravko Mucic also known as ‘Pavo’, Hazim Delic, Esad Landzo
also known as ‘Zenga’, Case No: IT96-21-T (16 November 1998) (hereinafter Celebici Camp
Case, Judgement), para. 329; The Prosecutor v. Jean-Paul Akayesu, Judgement, Case No: ICTR-
96-4-T (2 September 1998) (hereinafter Akayesu Case, Judgement), para. 6.2, 229-30;
Prosecutor v. Clement Kayishema and Obed Ruzindana, Judgement, Case No.ICTR-95-1-T (21
May 1999) (hereinafter Kayishema and Ruzindana Case, Judgement), para. 199; Prosecutor v.
Zlatko Aleksovski, Judgement (25 June 1999) (hereinafter Aleksovski Case, Judgement), para.
60.

112. Prosecutor v. Anto Furundzija, Judgement, Case No: IT95-17/1-T10 (hereinafter Furundzija
Case, Judgement), (10 December 1998).

113. Trial Chamber, Furundzija Case, Judgement, para. 187.
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Before examining the practice of the ICTY in the Furundzija Case and its
contribution to international law, one issue relating to the drafting of the
Statutes of ad hoc tribunals needs to be made clear. Article 6 (1) of the ICTR
and 7 (1) of the ICTY Statutes provide for the criminal responsibility of a
person who ‘... or otherwise aided and abetted in the planning, preparation
or execution of a crime ...” (emphasis added). When literally interpreted the
terms ‘aiding and abetting’ may seem to be synonymous, although there is a
big difference between these two concepts.Aiding indicates giving assistance
to someone, while abetting may involve facilitating the commission of an act
by being sympathetic to it.""* In other words, for example, providing means
for the commission of a crime can be considered as aiding, not abetting;
similarly, moral encouragement, for example being present at the scene of the
commission of a crime can be considered as abetting, but not aiding. The issue
of ‘whether the individual criminal responsibility provided for Article 6 (1) is
incurred only where there was aiding and abetting at the same time’ first
arose in the Jean-Paul Akayesu Case before the ICTR,and the Chamber rightly
concluded that either aiding or abetting alone is sufficient to be held crimi-
nally responsible.'” As can easily be inferred from the examples already
mentioned above, the opinion of the Trial Chamber of the ICTR and its inter-
pretation reflect the customary international law rule on the ground that the
latest two international instruments - the 1996 Draft Code of Crimes Against
the Peace and Security of Mankind,and the Statute of the ICC - both regarded
as the most authoritative international legal documents constituting evidence
of customary international law, reflecting, clarifying or crystallising them, do
not use the terms ‘aiding and abetting’ together; instead, these words are
separated by a comma as follows: ‘aids, abets or otherwise assists ...".""¢ For
these reasons, the Statutes of the ad hoc tribunals should have been drafted
as the 1996 Draft Code and the Statute of the ICC were drafted, or the Statutes
should have used the word ‘or’ instead of the word ‘and’ between aiding and
abetting. Despite the failure of the Statutes, the practice of the ad hoc
tribunals and their interpretation and application of the customary interna-
tional law rules indicate the highest level that can be considered as beyond
the literal meaning of their Constitutions.

The Elements of ‘Aiding’, ‘Abetting’

Having looked at this fact, the importance of the Furundzija Case will now
be discussed so as to underpin some significant differences from the Tadic
Judgement. The importance of this case in international humanitarian law
lies in the examination of the nature or elements of aiding, and/or abetting
in relation to rape, sexual assault and torture.

The Mental Element (Mens Rea)

For the requirement of mens rea (mental element) in the context of aiding,
abetting the crime, the Trial Chamber concluded that mere knowledge that

114. Trial Chamber, Akayesu Case, Judgement, para. 6.2.242.243.
115. Ibid.
116. Art.2 (3) (d) of the 1996 ILC Draft Code;Art. 25 (3) (¢) of the ICC Statute.
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assists the principal in the commission of the crime is sufficient and that
it is not necessary for the aider or abettor to share the mens rea of the
perpetrator to be held criminally responsible under Article 7 (1) of the
ICTY Statute."” As clearly understood from this interpretation, knowledge
is different from intent in the sense of positive intention to commit the
crime.This slight but important distinction can be very significant in estab-
lishing individual criminal responsibility. Article 2 (3) (d) of the ILC’s Draft
Code of Crimes Against the Peace and Security of Mankind that uses the
phrase ‘knowingly aids, abets or otherwise assists ...” (emphasis added)
proves this fact.'"* However, in the Tadic Judgement, the terms ‘intent’ and
‘knowledge’ are used misleadingly as synonymous,'” although both
decisions reached the same standard.'” Similarly, Article 30 of the ICC
Statute uses these terms together, as, ‘intent and knowledge’, but when
Article 30 is carefully examined, it is understood that this regulation does
not create any controversy in terms of reflecting customary international
law rules,'” as long as Article 30 (2) (@) is interpreted as reflecting the
mental element as intent, and Article 30 (2) (b) the phrase ‘that person
means to cause that consequence’, and Article 30 (3) is interpreted as
demonstrating the mental element as knowledge. Although this way of
interpretation is consistent with the customary international law practice,
the way of drafting in Article 30 (1) by virtue of using the wording ‘intent
and knowledge’ together, instead of using a comma or the word ‘or’ to
divide them, should be considered as unfortunate since it may cause
misunderstanding, leading to a misinterpretation of the Statute; these two
concepts may be looked for together before an individual can be held
responsible, not allowing for differences in certain situations.

The Element of Actus Reus

For the requirement of physical element (actus reus) of aiding, abetting a
crime, the Trial Chamber held that ‘the actus reus of aiding and abetting in
international criminal law requires practical assistance, encouragement, or
moral support which has a substantial effect on the perpetration of the

117. Trial Chamber, Furundzija Case, Judgement, paras. 236, 245.To reach this conclusion the Trial
Chamber referred to some cases including the Tadic Judgement, the Zyklon B and the
Schonfeld cases. See paras. 237-41.

118. Trial Chamber in the Furundzija Case referred to the 1996 ILC Draft Code and accepted it as
a legal base for its view, see paras. 242-3.

119. Trial Chamber, Tadic Case, Judgement, paras. 675-7.

120. Trial Chamber, Furundzija Case, Judgement, para. 247.

121. Article 30 of the ICC Statute (mental element) provides:

‘1. Unless otherwise provided, a person shall be criminally responsible and liable for punish-
ment for a crime within the jurisdiction of the Court only if the material elements are
committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:

() In relation to conduct, that person means to engage in the conduct;
(b) In relation to a consequence, that person means to cause that consequence or is aware
that it will occur in the ordinary course of events.

3. For the purposes of this article,“knowledge” means awareness that a circumstance exists or
a consequence will occur in the ordinary course of events. “Know” and “knowingly” shall
be construed accordingly’
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crime’."**This conclusion is not completely consistent with the decision held
in the Tadic Judgement as specific criteria for the application of Article 7 (1)
of the ICTY Statute, for the following reasons: In the Tadic Judgement the
phrase ‘directly and substantially’ is used (maybe under the effect of the 1996
ILC Draft Code regulation)'* in explaining the nature of the participation or
in determining the degree of assistance to be held criminally responsible.
The Chamber in the Furundzija Case did not use the term ‘directly’ on the
basis that ‘the term “direct” [may qualify] the proximity of the assistance and
the principal act to be misleading as it may imply that assistance needs to be
tangible, or to have a causal effect on the crime’.'* Similarly, the Statute of
the ICC does not use the word ‘direct’ in aiding or abetting the crime'” in
order to include either physical forms or the form of moral support in aiding,
abetting as rightly concluded by the Trial Chamber in the Furundzija Case.
Although at first glance, both decisions may seem to be controversial, in fact
they are not.This is because the Trial Chamber in the Tadic Judgement held
that ‘aiding and abetting includes all acts of assistance by words or acts that
lend encouragement or support’'* that is entirely in compliance with the
Furundzija Case. However, the view deployed by the Chamber in the latter
case should be regarded as more convenient than the first one on the ground
that this way of setting up criteria prevents the future application of the
concept of individual criminal responsibility by the ad hoc tribunal from
misleading or misinterpreting the notion, and also is consistent with the ICC
Statute reflecting the customary international law as the most authoritative
instrument that the international community has reached.

The Distinction between the Concept of ‘Aiding’, ‘Abetting’
and Co-perpetration

In addition to analysing the elements of aiding, abetting, one of the other
important contribution of the Furundzija Case to international humanitar-
ian law can be seen in distinguishing the concepts of aiding, abetting from

122. Trial Chamber, Furundzija Case, Judgement, para. 235.

123. Article 2 (3) (d) of the 1996 ILC Draft Code states ‘knowingly aids, abets or otherwise assists,
directly and substantially’ (emphasis added).

124. Trial Chamber, Furundzija Case, Judgement, para. 232;¢... assistance need not be tangible. In
addition, assistance need not constitute an indispensable element, that is, a conditio sine qua
non for the acts of the principal’ (para. 209). Similarly, in the case of Jean-Paul Akayesu,
Judgement, the Trial Chamber of the ICTR found that the position of the Accused as a major
facilitated the commission of crimes including rape and sexual violence in the way of aiding,
abetting. “The Tribunal finds, under Article 6 (1) of its Statute, that the Accused aided and
abetted the ... acts of sexual violence, by allowing them to take place on or near the premises
... by facilitating the commission of these acts through his words of encouragement in other
acts of sexual violence, which, by virtue of his authority, sent a clear signal of official tolerance
for sexual violence, without which these acts would not have taken place’ (para. 7.7.141).

125. Article 25 (3) (¢) and (d) of the ICC Statute provides:3. ... a person shall be criminally respon-
sible and liable for punishment for a crime within the jurisdiction of the Court if that person:
... (©) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise
assists in its commission or its attempted commission, including providing the means for its
commission; (d) In any other way contributes to the commission or attempted commission of
such a crime by a group of persons acting with a common purpose. ...”.; Trial Chamber,
Furundzija Case, Judgement, paras.231-2.

126. Trial Chamber, Tadic Case, Judgement, para. 689.
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the case of co-perpetration consisting of a group of persons pursuing a
common design to commit crimes.'” The Trial Chamber, to indicate the
difference between these two concepts, referred to the Dachau
Concentration Camp Case'” in which the legal base for the prosecution
was that all accused who held some position in the hierarchy running the
camp, had ‘acted in pursuance of a common design’ to kill and mistreat
prisoners, in other words to commit war crimes.'” In this case, any degree
of participation in the enterprise was regarded sufficient to be held crimi-
nally responsible. The same distinction was also made in the Statute of the
ICC between participation in a common criminal plan or enterprise and
aiding, abetting a crime.”® By means of this regulation ‘two separate
categories of liability for criminal participation appear to have crystallised
in international law - co-perpetrators who participate in a joint criminal
enterprise, on the one hand, and aiders and abettors, on the other."'

The decision of the Appeals Chamber in the Furundzija Case'** should
also be noted. In this case, the Chamber unanimously dismissed

127. Trial Chamber, Furundzija Case, Judgement, para. 210.

128. See supra note 104.

129. Ibid.

130. Article 25 (3) (d) of the ICC Statute states that a person who ‘contributes to the commission
or attempted commission of ... a crime by a group of persons acting with a common purpose.
Such contribution shall be intentional and shall either: (i) Be made with the aim of furthering
the criminal activity or criminal purpose of the group ... (i) Be made in the knowledge of the
intention of the group to commit the crime’ shall be criminally responsible and liable for
punishment for a crime.

Article 25 (3) (©) of the ICC Statute states that a person who ‘[f]or the purpose of facilitat-
ing the commission of such a crime, aids, abets or otherwise assists in its commission or its
attempted commission, including providing the means for its commission’ shall be criminally
responsible and liable for punishment for a crime.

In the practice of the ad hoc tribunals, the notion of common purpose (participating in a
common criminal purpose) was examined, in detail, by the Appeals Chamber of the ICTY in
the Tadic Judgement in relation to the crime of murder ( Appeals Chamber, Prosecutor v.
Dusko Tadic, Judgement, Case No. IT-94-1-A, 15 July 1999). The Appeals Chamber in its
Judgement focused on the concept of acting in pursuance of a common purpose or design to
commit a crime that consists of three different categories of the notion of common purpose;
() ‘The first ... category is represented by cases where all co-defendants, acting pursuant to a
common design, possess the same criminal intention’, (paras. 196-201). (b) Concentration
camp cases (paras. 202-3). (c) ‘The third category concerns cases involving a common design
to pursue one course of conduct where one of the perpetrators commits an act which, while
outside the common design, was nevertheless a natural and foreseeable consequence of the
effecting of that common purpose’ (paras. 204-19). Having examined all three different
aspects of the concept of common purpose, the Appeals Chamber indicated the differences
between acting in pursuance of a common purpose or design to commit a crime, and aiding
or abetting a crime (para. 229).

In the light of this fact, it can be concluded that the International Tribunal, by way of the
practice of the Trial Chamber in the Furundzija Judgement and of the Appeals Chamber in the
Tadic Judgement, clarified one of the major aspects of inter-national humanitarian law, which
is the concept of common purpose.The way adopted by the Appeals Chamber should be seen
as making clearer the differences between acting in pursuance of a common purpose or
design to commit a crime, and aiding or abetting a crime than the Furundzija Judgement. More
importantly, the view taken by the Appeals Chamber will create a precedential value for the
ICC in its future work since the ICC Statute explicitly deploys the phrase ‘common purpose’
as a legal ground for establishing individual criminal responsibility.

131. Trial Chamber, Furundzija Case, Judgement, para. 216. For the application of these two
separate categories of participation (as a perpetrator or co-perpetrator and as an aider and
abettor) to torture, see paras. 250-7.

132. Appeals Chamber, Prosecutor v. Anto Furundzija, Judgement, Case No.IT-95-17/1-A (21 July 2000).
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Furundzija’s appeal and affirmed convictions and sentence that was
imposed by the Trial Chamber.” The significance of this ruling lies in the
confirmation of the interpretation and application of the rules or princi-
ples concerning individual criminal responsibility for the co-perpetrator of
torture as a violation of the laws or customs of war and aider and abettor
of outrages upon personal dignity, including rape, as a violation of the laws
or customs of war.

The Significance of the Furundzija Judgement in International
Humanitarian Law

In light of the explanation above, the contribution of the Furundzija Case
to international humanitarian law with regard to analysing the concept of
aiding, abetting in a crime is as follows:

[For] the legal ingredients of aiding and abetting in international
criminal law to be the following the actus reus consists of practical
assistance, encouragement, or moral support which has a substan-
tial effect on the perpetration of the crime.The mens rea required
is the knowledge that these acts assist the commission of the
offence. This notion of aiding and abetting is to be distinguished
from the notion of common design, where the actus reus consists
of participation in a joint criminal enterprise and the mens rea
required is intent to participate.'**

Concluding Remarks

The view deployed in the Furundzija Case by the Trial Chamber of the
ICTY reflects the customary international law and conventional law rules
more clearly than the Tadic Judgement.The impact of the ICC Statute can
also be witnessed in the practice of the ad hoc tribunals,'® in particular
with regard to distinguishing the concepts of co-perpetrator and aider or
abettor as being two separate categories of responsibility for participation
in a crime.

However, it should not be forgotten that the Tadic Judgement must be
regarded as creating general criteria and that it does not cause any contro-
versy with the Furundzija Judgement on the basis that the Furundzija Case
can be considered as an interpretation and application of the notions of
aiding, abetting in torture, rape, sexual assault. The significance of the

133. Press Release, ‘Appeals Chamber Unanimously Dismisses Furundzija’s Appeal and Affirms
Convictions and Sentences’, The Hague, JL/P1.S./519-e (July 2000).

134. Ibid., para. 249.

135. Although in our study, the practice of the ad hoc tribunals and their contribution to interna-
tional humanitarian law and its possible effect on the ICC are discussed, surprisingly, the
impact of the Statute of the ICC on the practice of the ad hoc tribunals can also be examined.
That is why concluding that the Statute of the ICC has been interpreted by and applied to the
ad hoc tribunals, even before the ICC, should not be regarded as wrong from the point of view
of international humanitarian law practice. For examples, see paras. 216, 227, 231, 244 of the
Furundzija Judgement.
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Furundzija Judgement may be found in the way that attention is drawn to
the possibility of misunderstanding, misinterpreting or misleading the
Tadic Judgement when its criteria are applied by the ad hoc tribunals or
by the ICC in their future cases. In particular, the concept of intent, knowl-
edge for the requirement of mens rea, the concept of directly, substantially
effect for the requirement of actus reus need not be together to hold an
individual criminally responsible for participation in a crime at the inter-
national level.

For the reasons explained above, and in light of the decisions held by
the ad hoc tribunals, general criteria to find an individual criminally culpa-
ble for participation in a crime can be drawn as follows:

Any individual is criminally responsible for any conduct where it is
determined that he/she intentionally or knowingly participated in the
commission of an illegal act that violates international humanitarian law
and if his/her participation substantially affected the commission of that
illegal act through supporting the actual commission before, during, or
after the incident.

Individual Criminal Responsibility under Article 7 (2) of the ICTY
Statute and Article 6 (2) of the ICTR Statute

Articles 7 (2) of the ICTY and 6 (2) of the ICTR Statutes provide that:“The
official position of any accused person, whether as Head of State or
Government or as a responsible Government official, shall not relieve such
person of criminal responsibility nor mitigate punishment’

The purpose of the inclusion of this provision in the Statutes of the ad
hoc tribunals is to ensure the individual criminal responsibility for the
persons who acted in pursuance of the authority of the State and to prevent
them from using their official position as a defence not to be held criminally
culpable. This is consistent with the international practice, international
customary law as applied by the International Military Tribunals after the
Second World War.'” It is also consistent with the Statute of the ICC which
indicates that it will be applied equally to all persons without any distinc-
tion based on official capacity.”® The enforcement of individual criminal

136. ‘The Statute should ... contain provisions which specify that a plea of Head of State immunity
or that an act was committed in the official capacity of the accused will not constitute a
defence, nor will it mitigate punishment’ (Secretary-General’s Report, para. 55).

137. Article 7 of the Nuremberg Charter states that:‘“The official position of defendants, whether as
Heads of State or responsible officials in Government Departments, shall not be considered as
freeing them from responsibility or mitigating punishment’. Article 2 (4) (a) of the CCL No. 10
has the same provision.

138. Article 27 of the ICC Statute (Irrelevance of Official Capacity) provides:

‘1. This Statute shall apply equally to all persons without any distinction based on official
capacity. In particular, official capacity as a Head of State or Government, a member of a
Government or parliament, an elected representative or a government official shall in no case
exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself,
constitute a ground for reduction of sentence.

2.Immunities or special procedural rules which may attach to the official capacity of a person,
whether under national or international law, shall not bar the Court from exercising its juris-
diction over such a person’
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responsibility for persons who held official position in a State and non-
recognition of the concept of sovereign immunity as a defence is crucial in
order to implement international humanitarian law. This is because, if the
notion of sovereign immunity had been considered as a defence - for
example, Heads of States had enjoyed sovereign immunity, other officials
(military or civilian) of lesser rank could have claimed that they acted in
accordance with superior orders, in consequence, it would not have been
possible to enforce international humanitarian law.

In particular, the recognition and enforcement of individual criminal
responsibility for State officials either as Head of State or Government or
government senior officials plays a central role in preventing future
crimes. In this sense, with regard to the crime of aggression, individual
responsibility of Head of State, government officials and persons acting in
official capacity is crucial for preventing human beings from being faced
with violations of international humanitarian law since this is the crime
which is the mother or source of other international crimes and can
mainly be committed by persons who hold an official position. As
indicated earlier, its non-inclusion in the ad hoc tribunals’ Statutes is unfor-
tunate, but this does not mean that those persons cannot be held
individually criminally responsible for crimes such as war crimes, the
crime of genocide and crimes against humanity. When the practice of ad
hoc tribunals, up to now, is examined, the best examples can be found in
the practice of the ICTR.In the case of Prosecutor v. Jean Kambanda,'” the
accused (Jean Kambanda) was the Prime Minister of Rwanda when the
horrible atrocities (genocide) occurred in Rwanda. He was charged with
genocide and crimes against humanity and was found guilty of participat-
ing in various ways in such crimes. For instance, he was presiding over
meetings of the Rwandan Council of Ministers at which massacres against
the Tutsis were discussed, he was using the media to incite the people to
commit massacres against Tutsi and moderate Hutu population.'® The
significant point in this case is that for international crimes the position
held in the Government administration cannot create a defence, even a
mitigating factor; moreover, it can be considered as an aggravating factor
on the basis that these officials are responsible for the maintenance of
peace and security and their participation in any form of crime as
indicated in Articles 6 (1) of the ICTR and 7 (1) of the ICTY Statutes consti-
tutes an abuse of the authority or trust they hold because of their official
position."" The same view was also deployed by the same tribunal in the
case of Prosecutor v. Jean-Paul Akayesu.'?

Similarly, for the Yugoslavian case, Heads of State or Government and
public officials (including the President of the FRY, Mr Slobodan Milosevic,

139. The Prosecutor v. Jean Kambanda, Judgement and Sentence, Case No: ICTR 97-23-S (4
September 1998) (hereinafter Kambanda Case, Judgement).

140. Trial Chamber, Kambanda Case, Judgement, paras. 39-40.

141. Ibid., paras. 44, 61.

142. Trial Chamber, Akayesu Case, Judgement, paras. 1.1.1.2.4.,1.1.1.2.12-13. Three other minis-
ters in Rwanda were also indicted in this context, see indictments: Prosecutor v. Pauline
Nyiramasuhuko (ICTR-97-21-D); Prosecutor v. Andre Ntagerura (ICTR-96-10-T); Prosecutor v.
Theoneste Bogosora ICTR-96-7-T).
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and Radovan Karadzic and Ratko Mladic, first president of the Bosnian Serb
administration, the general of the Bosnian Serb army, respectively) individ-
ually and in concert with others planned, instigated, ordered or otherwise
aided, abetted the planning, preparation or execution of mass rape and
sexual assault, the unlawful detention of civilians, unlawful attacks against
the civilian population and individual civilians with area fire weapons such
as mortars, rockets and artillery, the destruction of sacred sites, persecu-
tions on political and religious grounds, and so on.The perpetrators were
held responsible under Article 7 (1) and (3) of the ICTY Statute because all
these crimes were committed as part of a programme of ethnic cleansing
that was planned, instigated and ordered by mainly political authorities.'®

Before leaving this topic, it should be noted that as the practice of the
ad hoc tribunals proved, the concept of sovereign immunity and its conse-
quence, impunity, cannot be used as a defence or mitigating factor as far as
Heads of State and government officials are concerned. Moreover, official
position needs to be taken into account as an aggravating factor for the
reasons mentioned. This is one of the major achievements of the interna-
tional community gained through the practice of the ad hoc tribunals. In
addition, it should not be forgotten that the concept of immunity and
impunity is the antithesis of accountability, and impunity for violations of
international humanitarian and of international human rights law is, in fact,
a betrayal of human dignity,'* thus bringing those persons who are respon-
sible for the horrifying atrocities that occurred in the former Yugoslavia
and in Rwanda to justice; in this sense co-operation with the ad hoc
tribunals is a duty that has reached the level of obligatio erga omnes for
every State. This is also significant for the prevention of future conflicts and
the deterrence of international crimes which, as indicated, is one of the
purposes of the establishment of the ad hoc tribunals.'®

143. For the importance of the inclusion of Art. 7 (2) of the ICTY Statute with regard to mass rape
and sexual assault, see Cleiren, C.PM. and M.E.M. Tijsen, ‘Rape and Other Forms of Sexual
Assault in the Armed Conflict in the Former Yugoslavia: Legal, Procedural, and Evidentiary
Issues’ (1994), 5 Crim. L. F., pp. 490-1. See indictments: Prosecutor v. Radovan Karadzic, Ratko
Mladic; Prosecutor v. Milan Martic; Prosecutor v. Blagoje Simic, Milan Simic, Miroslav Tadic
also known as ‘Miro Brko’, Stevan Todorovic, Simo Zaric, Prosecutor v. Mile Mrksic, Miroslav
Radic, Veselin Sljivancanin, Slavko Dokmanovic; Prosecutor v. Dragoljub Kunarac; Prosecutor
v. Radislav Krstic. In relation to the individual criminal responsibilities of the President and
other high-ranking officials of the FRY for the Yugoslavian conflict, the ICTY had not issued
any indictment against them, but the recent Kosovo conflict created another opportunity for
the International Tribunal in this regard and the Tribunal issued an indictment against them.
See Prosecutor v. Slobodan Milosevic, Milan Milutinovic, Nikola Sainovic, Dragoljub Ojdanic
and Vlajko Stojilkovic, Indictment (22 May 1999).As is known, Slobodan Milosevic, the former
President of the Federal Republic of Yugoslavia, was arrested on 1 April 2001 and then was
extradited to the ICTY on 28 June 2001. His trial covering the crimes committed both in
Bosnia-Herzegovina and in Kosovo is continuing before the ICTY at the moment. For the legal
analysis of the extradition of Slobodan Milosevic to the ICTY, see Aksar, Y., ‘The Transfer of
Slobodan Milosevic to the International Criminal Tribunal for the Former Yugoslavia (The
ICTY) and the Turning Point in International Humanitarian Law’ (2002),51/2 Ankara University
Faculty of Law Review, pp. 19-33.

144. Bassiouni, M.C., ‘Searching for Peace and Achieving Justice: The Need for Accountability’
(1996), 59 LCP, pp. 26-7.

145. See supra Chapter 1, note 109 and accompanying text.
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Individual Criminal Responsibility under Article 7 (3) of the ICTY
Statute and Article 6 (3) of the ICTR Statute

Articles 7 (3) of the ICTY and 6 (3) of the ICTR Statutes both provide that:

[t]The fact that any of the acts ... was committed by a subordinate
does not relieve his superior of criminal responsibility if he knew or
had reason to know that the subordinate was about to commit such
acts or had done so and the superior failed to take necessary and
reasonable measures to prevent such acts or to punish the perpe-
trators thereof.

The purpose of the inclusion of this Article in both ad hoc tribunals’
Statutes is to ensure the fact of criminal responsibility for all persons
throughout the chain of hierarchy who contributed or facilitated the
commission of international crimes, in our context, war crimes, the crime
of genocide and crimes against humanity. This regulation is consistent with
the customary international law and conventional law rules, although
neither the Charter of the International Military Tribunals nor CCL No. 10
included such a provision. However, as will be discussed below, the
concept of superior responsibility was applied in the post- Second World
War war crimes trials,'"* in accordance with the customary international
and conventional law rules which had given place to the notion before the
alleged crimes committed during the course of the Second World War.The
Hague Law,'?” the 1919 Report of the Commission'® and the provisions of
the Treaty of Versailles'* constituted the necessary justification for that
time. In addition to the Second World War war crimes trials, the Genocide
Convention,” the Nuremberg Principles”™ and the 1977 Additional
Protocol I'? provided provisions for the superior responsibility. Against this
background, the regulations of the Statutes of the ad hoc tribunals intro-
duces a clear provision to the international community so as to incur
individual criminal responsibility for those persons who are in a position
of superiority, and it is in compliance with the recent international human-
itarian law documents or instruments such as the Secretary-General’s
Report,”>® the Reports of the Commission of Experts for the Former
Yugoslavia and for Rwanda,>* the 1996 ILC Draft Code of Crimes Against

146. See infra notes 157, 169-72, 178 and accompanying text.

147. The 1907 Hague Convention (IV) Respecting the Laws and Customs of War on Land is
regarded as establishing the root of the concept of superior responsibility (Art. 1 of the Annex
thereto).

148. See supra note 12.‘All persons belonging to enemy countries, however high their position may
have been, without distinction of rank, including Chiefs of State, who have been guilty of
offences against the laws and customs of war or the laws of humanity, are liable to criminal
prosecution’ (in Ferencz,Vol. I, p. 177).

149. For Arts. 227 and 228 of the Treaty, see supra Chapter 2, note 8 and accompanying text, and
supra notes 8-11.

150. Art. IV of the Genocide Convention.

151. Principle III provides: ‘... Head of State or responsible Government official does not relieve
him from responsibility under international law’.

152. Arts. 86 and 87 of the Additional Protocol 1.

153. Secretary-General’s Report, para. 56.

154. For references, see supra Chapter 1, notes 16, 51. Interim Report, paras. 51-3; Final Report,
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the Peace and Security of Mankind,"* and most importantly it is consistent
with the Statute of the ICC."¢

Although, the concept of superior responsibility has found its place in
a number of international humanitarian and human rights law instruments,
and was applied by the post-Second World War war crimes trials, no clear
rule was able to be created in this regard,”” until recent times when the ad
hoc tribunals and the ICC were established. Moreover, since the Second
World War the notion that persons in a position of superiority can be held
criminally responsible for their own acts or participation, and for the
crimes committed by their subordinates had not been applied by the inter-
national community. For these reasons, the application of the concept of
superior responsibility, its interpretation, making clear its elements or
conditions by means of the practice of the ad hoc tribunals constitute a
significant contribution to international humanitarian and human rights
law with regard to protecting human rights by virtue of deterring future
conflicts, and of preventing future crimes that can be committed under the
relationship of superior-subordinate.

Before the examination of the practice of the ad hoc tribunals and their
contribution to international humanitarian law and impact on the ICC, one
issue concerning the use of the phrase ‘command responsibility’ to
describe individual criminal responsibility under Articles 7 (3) of the ICTY
and 6 (3) of the ICTR Statutes needs to be clarified since it does not reflect
the real meaning of the concept of individual criminal responsibility.
Moreover, it may lead to some misunderstanding or misinterpreting such as
limiting the responsibility under Articles 7 (3) and 6 (3) to justify military
commanders that is completely against the purpose of the provisions of
the Statutes. This is because, firstly, the Statutes do not use the terms
‘command responsibility, military command’ and so on; instead, the word
‘superior’ is used.”® Secondly, interpreting the mentioned Articles as
command responsibility creates a controversy with regard to the practice
of the ad hoc tribunals which have been trying civilians and finding them
individually criminally responsible under Articles 6 (3) of the ICTR and 7
(3) of the ICTY Statutes,' as well as military commanders. However, the
Trial Chamber of the ICTY in the Celebici Camp Case employs the phrases
‘command responsibility and superior responsibility’ interchangeably.'

paras. 55-60; Final Report for Rwanda, paras. 173-4.

155. Arts. 6 and 7 of the 1996 ILC Draft Code.

156. Art. 28 of the ICC Statute.

157. Brand, G., ‘The War Crimes Trials and the Laws of War’ (1949), 26 BYIL, p. 424; for
explanation see infra notes 169-72, 178 and accompanying text.

158. See Art. 6 (3) of the ICTR Statute; Art. 7 (3) of the ICTY Statute. Moreover, the Secretary-
General’s Report deploys the phrase as follows: ‘A person in a position of superior authority
...”(emphasis added) (para. 56). In addition, the ICC Statute in Article 28 under the heading of
‘Responsibility of Commanders and Other Superiors’ makes clear the concept of superior
responsibility for both military and civilian persons who are in a position of superiority by
using the terms military commanders and other superiors.

159. For the case of Prosecutor v. Jean Kambanda, see supra notes 139-41 and accompanying text.

160. Trial Chamber, Celebici Camp Case, Judgement, paras. 331-400. By taking this view, the inter-
national community missed the opportunity of developing a new term which prevents the
international community and the international law practice from any mis-understanding or
misinterpretation.
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For the aforementioned reasons, individual criminal responsibility under
Articles 7 (3) of the ICTY and 6 (3) of the ICTR Statutes should be termed
‘superior responsibility’, not ‘command responsibility’, on the ground that
the concept of superior responsibility includes military, political, or
bureaucratic superiors who can be held criminally responsible for the acts
of their subordinates as well as responsible for their own acts or partici-
pation in a crime.'®

From the point of view of this study, the significance of the practice of
the ad hoc tribunals with regard to the concept of superior responsibility
lies in the application of superior responsibility by way of explaining the
legal status of the concept and of indicating its elements in detail. This was
the case of the Celebici Camp Case in which the international community
has witnessed ‘the first elucidation of the concept of command [superior]
responsibility by an international judicial body since the cases decided in
the wake of the Second World War’.'®?

The Legal Character of Superior Responsibility and the Importance of the
Use of the Term ‘Objective Responsibility’

The Trial Chamber of the ICTY in the Celebici Camp Case, before examin-
ing the elements of individual criminal responsibility under Article 7 (3) of
its Statute, considered the legal character of superior responsibility and its
status under customary international law. In this context, the Trial Chamber
divided the concept of superior responsibility into two principal
categories under which a superior can be held criminally culpable.These
are direct command (superior) responsibility which derives from the
positive acts of the superior and indirect command (superior) responsibil-
ity which derives from the negligence or omission of the superior in failing
to take measures to prevent or repress the unlawful conduct of his subor-
dinates. Under these two different types of superior responsibility,a person
in a position of superior authority can be held criminally responsible for
both the ordering, instigating or planning of the criminal acts committed
by his subordinates and for failing to take measures to prevent or repress
the unlawful conduct of his subordinates. The significance of this division
can be found in the legal base of criminal liability under which the first
category of superior responsibility is completely the same as Article 7 (1)
of the ICTY Statute, and the second category is a new and totally different
criminal responsibility regarded as imputed responsibility as set out in
Article 7 (3) of the Statute.'® In this part of the study, indirect superior
responsibility and its elements will be discussed in light of the practice of
the ad hoc tribunals. For direct superior responsibility and its elements, the
explanation made with respect to Articles 7 (1) of the ICTY and 6 (1) of

161. Fenrich, W.J., ‘Some International Law Problems Related to Prosecutions before the
International Criminal Tribunal for the Former Yugoslavia’ (1995), 6 Duke J. Comp. & Int.’l L.,
p- 110. The author, in this article indicates the importance of the use of the term ‘superior
responsibility’ defining it as including military and civilian superiors.

162. Press Release on ‘Celebici Case: The Judgement of the Trial Chamber’, CC/PIU/364-E, The
Hague (16 November 1998).

163. Trial Chamber, Celebici Camp Case, Judgement, paras. 333-4.
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the ICTR Statutes is applicable and valid.'** At this point, one issue relating
to the terminology should be made clear. Although the reference made by
the Trial Chamber to explain imputed responsibility as indirect command
(superior) responsibility is acceptable, it may still cause some problems
such as making a condition to take part in an illegal act committed by
subordinates in an indirect way, for example the presence of a superior at
the scene of commission of the crime.This way of interpretation is entirely
against the literal and spiritual meanings of the Statutes.To prevent such an
understanding, this type of responsibility can be - as an opinion - named
as objective responsibility, on the basis that to hold a superior criminally
culpable, his participation in the commission of an offence is not a condi-
tion, or in other words, is not necessary. In fact crimes are committed by
his subordinates, and superiors are held responsible just because of their
position on the ground that they failed to take measures to prevent or
repress the unlawful conduct of their subordinates. Moreover, as will be
discussed below, the elements of superior responsibility support this view
and, more importantly, to find a superior criminally accountable, one of the
main elements of crimes establishing individual criminal responsibility at
national and international levels, causation, in this context, means that if
the superior’s failure to act by taking measures to prevent or repress the
unlawful conduct of his subordinates did not cause the commission of the
illegal act, the superior cannot be held criminally responsible for the acts
of his subordinates is not required. For these reasons, to refer this type of
superior responsibility, using the name of objective responsibility must be
preferred to indirect superior responsibility.'®

Apart from this terminology, the significance of the categorisation of
the concept of superior responsibility made by the Trial Chamber of the
ICTY is that it provides clear guidance as to which legal base to use: a
superior can be regarded as liable or responsible either under Article 7 (1)
as an accomplice or Article 7 (3) superior responsibility. This application
and interpretation of the concept undoubtedly creates a precedent or
example both for future cases of the ad hoc tribunals and especially for the
ICC because it is in accordance with the development of international
humanitarian law.'® In this sense it is the first decision at international
level.

The Elements of Superior Responsibility

The application of the notion of superior authority to be held criminally
responsible and its interpretation by the ad hoc tribunals play a crucial role
in international humanitarian or criminal law for establishing the elements
of the concept of superior responsibility and for making clear its condi-

164. See supra, p. 84, Individual Criminal Responsibility under Article 7 (1) of the ICTY Statute and
Article 6 (1) of the ICTR Statute.

165. For the other element of individual responsibility under Articles 7 (3) of the ICTY and 6 (3) of
the ICTR Statutes with respect to supporting this view, see infra, p. 86, The Mental Element
(Mens Rea): Knew or Had Reason to Know.

166. Article 6 of the 1996 ILC Draft Code and Article 28 (2) of the ICC Statute provide similar provi-
sions for superior responsibility.
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tions and providing precedents for future cases, since the principle of
individual criminal responsibility of superiors for failure to take necessary
measures to prevent or repress the unlawful conduct of their subordinates
has evolved after the post-Second World War war crimes trials in which the
principle was applied quite differently to each case in a few situations.

On this ground, the Trial Chamber of the ICTY rightly indicated the
essential elements of superior responsibility for failure to act under Article
7 (3) of its Statute as follows:

(i) the existence of a superior-subordinate relationship; (ii) the
superior knew or had reason to know that the criminal act was
about to be or had been committed; and (iii) the superior failed to
take necessary and reasonable measures to prevent the criminal act
or punish the perpetrator thereof.'”

The Element of Superior-Subordinate Relationship

For the first requirement of the superior responsibility that there must be
a superior-subordinate relationship the Trial Chamber concluded that a
superior, whether military or civilian, can be held criminally responsible as
long as the superior has the power which can be either de facto or de jure
in nature to control the acts of his subordinates committing the violations
of international humanitarian law.'*®

To reach this conclusion, the Trial Chamber referred to a number of
cases such as Trial of General Tomoyuki Yamashita,'” the German High
Command Trial,' the Hostages Case,"”" the Toyoda Case'? in which for the
element of superior-subordinate relationship, the power of the superior to
control his subordinates was indicated to be held criminally responsible.
The most important point in the practice of the ad hoc tribunal in this
context is the expansion of the superior-subord-inate relationship to the
civilian superiors as well as military superiors who are in de jure or de
facto positions in accordance with the customary international and
conventional law rules. This is especially significant for the Yugoslavian
case in which the establishment of superior responsibility and a chain of

167. Trial Chamber, Celebici Camp Case, Judgement, para. 346.

168. Ibid., paras. 354,377-8.

169. Trial of General Tomoyuki Yamashita, United States Military Commission, Manila (8 October-7
December 1945), and the Supreme Court of the United States (Judgements Delivered on 4
February 1946), (1948), IV Law Reports, p. 1. In this case, the responsibility of a military
commander for offences committed by his troops was examined and applied.

170. The German High Command Trial (Trial of Wilhelm von Leeb and Thirteen Others), United
States Military Tribunal, Nuremberg (30 December 1947-28 October 1948), (1949), XII Law
Reports, p. 1. In this case, the prerequisites for the criminal responsibility of commanders for
offences committed by their subordinates and associate units were examined and applied (pp.
1-2).

171. The Hostages Trial (Trial of Wilhelm List and Others), United States Military Tribunal,
Nuremberg (8 July 1947-19 February 1948), (1949),VIII Law Reports, p. 34. In this case, high-
ranking German army officers were charged with the offences committed by troops under
their command.

172. The Trial of Admiral Toyoda, in Major William H. Parks, ‘Command Responsibility for War
Crimes’ (1973), 62 Mil. L. Rev., p. 69.
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political or military authority is not easy since the war was mainly between
small paramilitary groups.'” As the practice of the ICTY in the Celebici
Camp Case demonstrates, it is not necessary to be an official power or to
have official power or authority to be regarded as responsible when
setting up a chain of political and military authority. De facto authority is
sufficient for establishing individual criminal responsibility under Articles
7 (3) of the ICTY and 6 (3) of the ICTR Statutes.This is consistent with the
political and military structures of the former Yugoslavia and most impor-
tantly consistent with the development of international humanitarian law
on the ground that most of the conflicts occurring in the world today have
an internal character that creates the same difficulties with the Yugoslavian
case rather than international. For these reasons, the interpretation and
application of the concept by the ad hoc tribunal in this way should be
accepted as in accordance with one of the main purposes of international
humanitarian law that the law should provide necessary solutions for the
international community in general and in compliance with the purpose of
the establishment of the ad hoc tribunals indicated in Articles 1 of both
Statutes in particular.

The Mental Element Mens Rea): Knew or Had Reason to Know

The second element of superior responsibility is that the superior knew or
had reason to know that the illegal act was about to be or had been
committed by his subordinates (the mental element, mens rea). The Trial
Chamber concluded that a superior can possess this requirement to be
held criminally responsible by way of having actual knowledge or of
having information in his possession as a result of the terms ‘had reason to
know’ used in Article 7 (3) of its Statute.'™ In terms of actual knowledge to
establish the criminal responsibility of superiors, international tribunals are
not faced with serious problems.This is because, proof can be easily estab-
lished through direct or circumstantial evidence'” that subordinates were
about to, or were committing serious violations of international humani-
tarian law. However, for the second category of the requirement of mens
rea, there is a big problem in interpreting the phrase ‘had reason to know’
to set up criminal responsibility for superiors. In this respect, the Trial
Chamber decided that ‘a superior can be held criminally responsible only
if some specific information was in fact available to him which would
provide notice of offences committed by his subordinates’,'” as a result of

173. O’Brien,J.C., The International Tribunal for Violations of International Humanitarian Law in the
Former Yugoslavia’ (1993), 87 AJIL, p. 652.

174. Trial Chamber, Celebici Camp Case, Judgement, para. 383.

175. The Commission of Experts in its Final Report indicated some events that may be useful for
establishing superior responsibility as follows: ‘(a) The number of illegal acts; (b) The type of
illegal acts; (¢) The scope of illegal acts; (d) The time during which the illegal acts occurred;
(e) The number and type of troops involved; (f) The logistics involved, if any; (g) The geograph-
ical location of the acts; (h) The widespread occurrence of the acts; (i) The tactical tempo of
operations; (j) The modus operandi of similar illegal acts; (k) The officers and staff involved; (I)
The location of the commander at the time’ (para. 58).The Trial Chamber in the Celebici Camp
Case cited this in para. 386.

176. Trial Chamber, Celebici Camp Case, Judgement, para. 393.
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applying the French text of Article 86 of Additional Protocol I which was
regarded as reflecting the customary international law rule at the time of
the commission of the alleged offences.'”

The view taken by the Trial Chamber cannot be regarded as in compli-
ance with the development of international humanitarian law and its
practice in this context for the following reasons:

First, accepting that Article 86 of Additional Protocol I reflects the custom-
ary international law at the time of the commission of the offences by way of
implementing the French version of the mentioned provision which requires
that a superior should actually possess information that allows him to
conclude that his subordinates were committing or were about to commit
violations of international humanitarian law should not be accepted as consis-
tent with the purpose of superior responsibility in the sense that the concept
provides an objective responsibility for superiors, and the position taken by
the Trial Chamber in relation to the wording ‘had reason to know’ creates a
confusion in minds when it is compared with the concept of actual knowl-
edge.The interpretation of this phrase by the Chamber is nothing other than
repeating the circumstantial evidence to set up actual knowledge for the
requirement of mens rea.If this way of application is considered as the neces-
sary mental element of superior responsibility, what was the reason to
employ the terms ‘had reason to know’ in both ad hoc tribunals’ Statutes?

Second, even the Second World War war crimes trials had applied the
criteria or tests of ‘should have known’ or ‘must have known’to determine
the mental element of superior responsibility.”® Although these two tests
seem to be similar, there is a significant difference in terms of providing
duty on superiors in relation to preventing violations of their subordi-
nates and of producing different results from each other. When the
concept of ‘must have known’ or ‘could have known’ was applied, an
objective standard or an ordinary reasonable person having a superior’s
knowledge of the facts and operating under the same circumstances is
taken into account.'” Although this method is preferable for the purpose

177. Ibid., para. 390.‘When considering the language of this provision as finally adopted, [Article 86
of Additional Protocol I], problems of interpretation arise if the English and French texts are
compared. While the English text contains the wording “information which should have
enabled them to conclude”, the French version, rather than the literal translation ‘des infor-
mations qui auraient di leur permettre de concluire’, is rendered by “des informations leur
permettant de concluire” (literally: information enabling them to conclude).The proposition
has been made that this discrepancy amounts to a distinction between the English text, which
is said to embrace two requirements, one objective (that the superior had certain information)
and one subjective (from the information available to the superior he should have drawn
certain conclusions), and the French text containing only the objective element’ (para. 392,
footnote in original omitted, emphasis in original).

178. In the High Command Case, the test of ‘should have known’ was applied, but in the case of
Yamashita, the test of ‘must have known’ was applied. Bassiouni, Crimes Against Humanity, p.
385; Bassiouni, M.C. and P. Manikas, The Law of the International Criminal Tribunal for the
Former Yugoslavia (Irvington-on-Hudson, New York: Transnational Publishers, 1996), p. 362. In
the Toyoda Case, the test of ‘should have known’ was again applied as follows:*... if he knew,
or should have known, by use of reasonable diligence, of the commission by his troops of
atrocities and if he did not do everything within his power and capacity under the existing
circumstances to prevent their occurrence and punish the offenders, he was derelict in his
duties’ (emphasis added), in Major William H. Parks,‘Command Responsibility for War Crimes’
(1973),62 Mil. L. Rev.,p. 1 at p.73.

179. Bassiouni and Manikas, p. 345.



104 IMPLEMENTING INTERNATIONAL HUMANITARIAN LAW

and implementation of international humanitarian law rules, the subjec-
tive standard ‘should have known’ which derives from the circumstances
and from the knowledge of the superior must be accepted to establish
superior responsibility, due to the difficulties that occur in every armed
conflict.”® With this background, the Trial Chamber should have taken
into account the international law practice' and should have applied the
second standard in the Celebici Camp Case to be in accordance with the
previous applications of the concept that could have guided the
Chamber' in the post-Second World War war crimes trials. In this sense,
by following a completely different method or interpretation, the Trial
Chamber has taken a step backward.

Third, the position taken by the Trial Chamber by virtue of indicating
that Article 86 of Additional Protocol I (its French version) reflects the
customary international law at the time of the commission of the alleged
crimes and the present content of customary law may be different from
this opinion'® cannot have a basis in international humanitarian law on the
ground that firstly, although the said Article reflects the customary nature
of international law, international humanitarian law has evolved since the
adoption of the mentioned Protocol (1977) and while the Chamber
strongly considered this provision to find a legal base for its decision, it did
not give the same weight to the previous decisions of war crimes trials in
the aftermath of Second World War war crimes trials, which created clearer
guidance than the 1977 Additional Protocol I. Secondly and most impor-
tantly, the alleged crimes occurred in the former Yugoslavia after 1991 and
the Statute of the ICC, although it was adopted in 1998, is the most author-
itative international legal document reflecting customary international law
rules and in this context making crystal clear the mental element of
superior responsibility by virtue of employing two different standards for
both civilians and military superiors by taking into account the reality
(fact) of the establishment of a chain of superior authority that is very
weak for civilian superiors when compared with military superiors.
According to the ICC Statute, a civilian superior is responsible under the
criterion of ‘either knew, or consciously disregarded information which
clearly indicated, that the subordinates were committing or about to
commit such crimes’," but for military superiors the ICC Statute brings a
different standard in compliance with the international practice as follows:
‘... military commander or person either knew or, owing to the circum-

180. Ibid.

181. Although the Trial Chamber in its decision referred to some cases like the Toyoda Case, it did
not consider them sufficient to establish the mental requirement of superior responsibility in
this sense. See Celebici Camp Case, Judgement, para. 389.

182. Fenrick, p. 115.This scholar in relation to the post-Second World War war crimes trials accepts
that ‘[t]he existence of the “should have known” test is clearly established in the case law’ (p.
115).

183. Trial Chamber, Celebici Camp Case, Judgement, para. 393.

184. Art. 28 (2) (a) of the ICC Statute.The decision of the Trial Chamber can be found similar to this
standard, but in the decision there is no indication in its conclusion that it is just for civilian
superiors, in other words, there is no such categorisation to establish different standards for
military and civilian superiors. In fact, the ICTR in the Kayishema and Ruzindana Case referred
to the regulation of the ICC Statute and accepted it as reflecting customary rules of interna-
tional humanitarian law (see Kayishema and Ruzindana Case, Judgement, paras. 226-8).
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stances at the time, should have known that the forces were committing or
about to commit such crimes’." On this ground, accepting Article 86 of
Additional Protocol I as a customary international law rule and indicating
the ICC Statute present customary law rule'® does not reflect the fact since
a creation of customary international law principle by the inter-national
community usually takes years or decades. In other words, between 1991
and 1998 was the customary law principle changed with regard to the
criterion under which a superior can be held criminally responsible under
Article 7 (3) of the ICTY and 6 (3) of the ICTR Statutes?

For the reasons that have already been mentioned, the position taken by
the Trial Chamber of the ICTY should be considered as not in compliance
with international humanitarian law and in particular, customary interna-
tional law principles. On the other hand, it should also be noted that the
ICTY in the following cases has adopted a different view from that taken
in the Celebici Camp Case. The decision rendered by the ICTY in the
Blaskic Case"™ is one of the best examples of this fact. As has been
indicated above, the view of the ICTY in the Celebici Camp Case in
relation to the mental element of superior or command responsibility has
been the subject of justifiable criticisms. The Blaskic Case confirms the
correctness of these criticisms.The related part of the decision of the ICTY
can be quoted as follows:

... the Trial Chamber finds that if a commander has exercised due
diligence in the fulfilment of his duties yet lacks knowledge that
crimes are about to be or have been committed, such lack of knowl-
edge cannot be held against him. However, taking into account his
particular position of command and the circumstances prevailing at
the time, such ignorance cannot be a defence where the absence of
knowledge is the result of negligence in the discharge of his duties:
this commander had reason to know within the meaning of the
Statute (emphasis added).'®®

There cannot be any doubt that this approach is in conformity with the
rules of customary international law and the underlying concept of
superior responsibility. As far as the ICC is concerned, the ICC should be
guided by the approach taken by the ICTY in the Blaskic Case.The regula-
tion of the ICC Statute as reflecting customary law rules and the meaning
of objective responsibility especially for military superiors also requires
the implementation of the test of ‘should have known’.'®

185. Art. 28 (1) (a) of the ICC Statute (emphasis added).

186. Trial Chamber, Celebici Camp Case, Judgement, para. 393.

187. Trial Chamber, The Prosecutor v. Tihomir Blaskic, Judgement, Case No. IT-95-14-T (3 March
2000) (hereinafter Blaskic Case, Judgement).

188. Trial Chamber, Blaskic Case, Judgement, para. 332. For an explanation of how such a conclu-
sion was reached, see paras. 309-31.

189. The approach taken by the ICTR in the Kayishema and Ruzindana Case should be seen as
supporting this view. In this sense, see Kayishema and Ruzindana Case, Judgement, paras.
225-8.
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The Element of Necessary and Reasonable Measures

For the third element of the superior responsibility, that is, that the
superior failed to take the necessary and reasonable measures to prevent
the criminal act or punish the perpetrator thereof, the Trial Chamber truly
and in accordance with the ICC Statute' concluded that a superior can be
found liable for failing to take necessary and reasonable measures which
are within his powers to prevent the commission of crimes by his subor-
dinates or to punish the perpetrators thereof.'”

The Element of Causation

Lastly, the issue whether the principle of causation that a superior’s failure
to act did not cause the commission of the crime, superiors cannot be held
criminally responsible for the acts of their subordinates is required to
establish superior responsibility or not needs to be explained. In this
context, the Trial Chamber again rightly and in accordance with the exist-
ing case law and treaty law decided that ‘causation has not traditionally
been postulated as a conditio sine qua non for the imposition of criminal
responsibility on superiors for their failure to prevent or punish offences
committed by their subordinates’."”

The absence of the element of causation to establish superior respon-
sibility has a significant place for the concept of objective responsibility
and for the enforcement of international humanitarian law on the basis
that the notion of superior authority can be exercised in different ways
and at different levels such as administratively, executively, operationally
and tactically and its natural result, many superiors may be found respon-
sible for the crimes of the same subordinates regardless of which
superior’s negligence led to the commission of violations of international
humanitarian law."® Otherwise, it was not possible to implement superior
responsibility on the ground that superiors could have claimed that the
crimes committed by their subordinates were not the result of their crimi-
nal negligence and, consequently, a number of superiors could not have
been found responsible under Articles 7 (3) of the ICTY and 6 (3) of the
ICTR Statutes, but just under Articles 7 (1) and 6 (1) of the Statutes of ad
hoc tribunals respectively. This type of interpretation and application
might have been the end of the concept of superior responsibility.
Moreover, as indicated earlier, in particular, for the concept of objective
responsibility superiors are held responsible for the crimes committed by
their subordinates just because of their positions which requires them to

190. Article 28 (1) (b) of the ICC Statute provides that:‘a ... military commander or person failed
to take all necessary and reasonable measures within his or her power to prevent or repress
their commission or to submit the matter to the competent authorities for investigation and
prosecution’. Article 28 (2) (¢) of the ICC Statute has the same provision with one difference
in terms of employing the word superior instead of military commander.

191. Trial Chamber, Celebici Camp Case, Judgement, paras. 394-5.

192. Ibid., para. 398. One scholar (Bassiouni) accepts the element of causation to hold superiors
responsible as the essential element of culpability. Bassiouni, Crimes Against Humanity, p. 372;
Bassiouni and Manikas, p. 350.

193. Trial Chamber, Celebici Camp Case, Judgement, para. 397.
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prevent their subordinates from committing crimes. If superiors cannot
implement their duties in this regard their criminal responsibility must be
inevitable.Therefore, the principle of causation cannot be an ingredient of
the concept of superior respons-ibility.

Individual Criminal Responsibility under Article 7 (4) of the ICTY
Statute and 6 (4) of the ICTR Statute

Articles 7 (4) of the ICTY and 6 (4) of the ICTR Statutes provide that ‘[t]he
fact that an accused person acted pursuant to an order of a Government
or of a superior shall not relieve him of criminal responsibility, but may be
considered in mitigation of punishment if the International Tribunal deter-
mines that justice so requires’.

The purpose of the inclusion of this provision in the ad hoc tribunals’
Statutes is to prevent those persons (subordinates) who acted in accor-
dance with an order given by their Governments or superiors from using
the notion of obedience to superior orders as a defence and this is in
compliance with international law practice and international humanitarian
law documents.” The value of the non-recognition of obedience to
superior orders as a defence lies in the enforcement of humanitarian law
principles and shares the same logic as Articles 7 (2) of the ICTY and 6 (2)
of the ICTR Statutes. As indicated earlier,” if this concept had been

194. Article 8 of the Nuremberg Charter provides: ‘The fact that the Defendant acted pursuant to
order of his Government or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the Tribunal determines that justice so requires.’
Article 6 of the Charter of the IMTFE, Article 2 (4) (b) of the CCL No. 10 and Principle IV of
the Nuremberg Principles have the same or similar provisions. In this context, see Bassiouni
and Manikas, pp. 374-409; Green, L.C., Superior Orders in National and International Law
(Leyden: A.W. Sijthoff, 1976); Green, L.C., ‘Superior Orders and Command Responsibility’
(1989),27 Can. Y. Int.’l L., p. 167; Best, G., War and Law since 1945 (Oxford: Clarendon Press,
1994), pp. 188-92; Secretary-General’s Report, para. 57; Interim Report, para. 54; Final Report,
paras. 61-2; Final Report for Rwanda, para. 175; Joyner, C.C., ‘Redressing Impunity for Human
Rights Violations: The Universal Declaration and the Search for Accountability’ (1998), 26
Denv. J. Int.’l L. & Pol’y, p. 608.

Moreover, the latest and most authoritative legal documents in international humanitarian
law, the 1996 ILC’s Draft Code which similarly uses the same terms as the Nuremberg Charter
and the Nuremberg Principles,and the Statute of the ICC give place to the concept of superior
orders. However, the inclusion of superior orders in the ICC Statute is significantly different
from the international law practice in terms of providing a complete defence not to be held
criminally responsible and of not using the phrases that superior orders can be considered as
a mitigating factor in determining punishment.Article 33 of the ICC Statute under the heading
of Superior Orders and Prescription of Law states that:

1.The fact that a crime within the jurisdiction of the Court has been committed by a person
pursuant to an order of a Government or of a superior, whether military or civilian, shall not
relieve that person of criminal responsibility unless:

(a) The person was under a legal obligation to obey the orders of the Government or

the superior in question;

(b) The person did not know that the order was unlawful; and

() The order was not manifestly unlawful.
2. For the purposes of this article, orders to commit genocide or crimes against humanity are
manifestly unlawful’

195. See supra notes 136-8 and accompanying text.
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accepted as a complete defence for individual criminal responsibility, other
persons who are in the political, military or bureaucratic chain would have
claimed that they had obeyed the orders of their superiors and this hierar-
chy could have reached up to the Head of State who could have claimed
sovereign immunity and at the end of the day, there would not have been
any point in implementing international humanitarian law rules.

In addition to this fact, it should be noted that the existence of a
superior order in every situation should not be perceived as a mitigating
factor in sentencing,'® as clearly inferred from the provisions of the
Statutes of the ad hoc tribunals using the wording ‘if ... justice so
requires’. In this sense, if a subordinate willingly participates in a
commission of an illegal act, the existence of a superior order without
any doubt does not constitute a mitigating factor in his punishment.
When the subordinate commits a crime without his own free will his
situation may be considered as a mitigating factor."”” The best example
accompanying this case can be examined when the concept of superior
order is combined with duress.This was one of the main issues the ICTY
had to deal with in the case of Prosecutor v. Drazen Erdemovic."® In this
case the majority of the Appeals Chamber"” and its consequence the Trial
Chamber rightly concluded that ‘duress*® does not afford a complete
defence to a soldier charged with a crime against humanity and/or a war
crime involving the killing of innocent human beings’,*" ‘[i]t may be

196. Morris and Scharf, p. 102.

197. Ibid.

198. Prosecutor v. Drazen Erdemovic, Sentencing Judgement (Trial Chamber), Case No. IT-96-22-T
(29 November 1996); Prosecutor v. Drazen Erdemovic, Judgement (Appeals Chamber), Case
No. IT96-22-A (7 October 1997). After the ruling of the Appeals Chamber, the Trial Chamber
dealt with the case again and handed down its decision in accordance with the view taken by
the Appeals Chamber. Prosecutor v. Drazen Erdemovic, Sentencing Judgement (Trial
Chamber), (5 March 1998).The Erdemovic Case was the first sentencing judgement rendered
by an international criminal institution since the Nuremberg and Tokyo Tribunals. For the
significance of this case in international humanitarian law, see Turns, D., “The International
Criminal Tribunal for the Former Yugoslavia:The Erdemovic Case’ (1998),47 ICLQ, pp.461-74.

199. For supportive opinions, see Prosecutor v. Drazen Erdemovic, Joint Separate Opinion of Judge
Mcdonald and Judge Vohrah (7 October 1997), and Separate and Dissenting Opinion [but not
in this context] of Judge Li.

For the opposite view see, Prosecutor v. Drazen Erdemovic. Separate and Dissenting
Opinion of Judge Cassese (7 October 1997), and Separate and Dissenting Opinion of Judge
Stephen (7 October 1997).

For a criticism on the ruling of the Appeals Chamber in the Erdemovic Case, see Rowe, P,
‘Duress as a Defence to War Crimes after Erdemovic: A Laboratory for a Permanent Court’
(1998), 1 YIHL, p. 210, in particular, pp. 213-20.

200. In this case duress was examined in combination with superior order. In this sense one part
of the testimony of the accused before the Trial Chamber I on 31 May 1996 can be quoted as
follows: “Your Honour, I had to do this. If I had refused, I would have been killed together with
the victims.When I refused, they told me: If you are sorry for them, stand up, line up with them
and we will kill you too.I am not sorry for myself but for my family, my wife and my son who
was then nine months old, and I could not refuse because they would have killed me’ (in Trial
Chamber, Erdemovic Case, Sentencing Judgement, para. 14).

201. Appeals Chamber, Erdemovic Case, Judgement, para. 19. Trial Chamber, Erdemovic Case,
Sentencing Judgement, para. 17. For one of the most recent practices of national courts in
relation to the commission of war crimes, crimes against humanity under duress and/or
superior orders, see Martines, E,“The Defences of Reprisals, Superior Orders and Duress in the
Priebke Case Before the Italian Military Tribunal’ (1998), 1 YIHL, p. 354, in particular, pp.
358-60. For background information on this case, see Marchisio, S., ‘The Priebke Case before
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taken into account only by way of mitigation’.*

In light of the decision held by the Appeals Chamber and the Trial
Chamber of the ICTY in accordance with the international customary and
conventional law rules in the Erdemovic Case, it can be concluded that the
existence of a superior order does not constitute a complete defence not
to be held individually criminally responsible and even may not constitute
a mitigating factor in punishment, which results from special circum-
stances such as a combination of a superior order and duress. In this sense,
there should not be any doubt that this way of interpretation and applica-
tion of the concept will create a precedential value for future cases of the
ad hoc tribunals and more likely for the ICC, due to being the first and
detailed decision in this regard after the Second World War practice.
However, it should also be noted that with regard to war crimes the regula-
tion of the ICC Statute** departs from the customary rules of international
law** in terms of providing a complete defence which is subject to the
conditions set out in Article 33 (1) (a-c) of the Statute. Hopefully, the ICC
will interpret and apply the provisions of Article 33 of its Statute, in its case
law, in compliance with customary international law.>”> In this context, the
practice of the ad hoc tribunals will be the main guidance for the ICC to
reach such a conclusion.

Conclusions

One of the main purposes of international humanitarian law is to enforce
individual criminal responsibility through either the domestic courts or
international institutions (tribunals or courts, ad hoc or permanent).At the
international level, until recently, the most authoritative precedents with
regard to the implementation of the concept of individual criminal respon-
sibility were the practice of the International Military Tribunals at
Nuremberg and Tokyo and Subsequent Proceedings that the international
community witnessed after the Second World War. For the reasons
mentioned,* the practice of the post-Second World War war crimes trials
do not constitute a truly established precedent. In this context, the estab-
lishment of the ICTY and the ICTR by the Security Council on behalf of the
international community, under Chapter VII of the UN Charter as a
measure to protect international peace and security, and the practice of the
ad hoc tribunals with regard to interpreting and applying the principle of
individual criminal responsibility have a significant place in the develop-

the Italian Military Tribunals:A Reaffirmation of the Principle of Non-Applicability of Statutory
Limitations to War Crimes and Crimes Against Humanity’ (1998), 1 YIHL, p. 344.

202. Trial Chamber, Erdemovic Case, Sentencing Judgement, para. 17.

203. See supra note 190.

204. For an excellent analysis of Article 33 of the ICC Statute in light of the rules of customary inter-
national law, see Gaeta, P, ‘The Defence of Superior Orders: The Statute of the International
Criminal Court versus Customary International Law’ (1999), 10 EJIL, pp. 172-91.1n this sense,
also see Cassese, A., ‘The Statute of the International Criminal Court: Some Preliminary
Reflections’ (1999), 10 EJIL, pp. 156-7.

205. Gaeta, p. 191.

200. See supra notes 73,78 and accompanying text.
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ment of international humanitarian law in terms of proving the enforce-
ability of individual criminal responsibility at the international level for the
crimes which are of concern to the international community.The adoption
of the Statute of the ICC by a large number of States followed this and
indicated that the principle of individual criminal responsibility and its
implementation is one of the most important desires of the international
community toward achieving a universal justice for human beings.

While the international community was discussing the emergence of
individual criminal responsibility and its possible implementation in inter-
national law until this decade, today in accordance with the development
of international humanitarian law the establishment of the ad hoc tribunals
for the former Yugoslavia and for Rwanda and the adoption of the Statute
of the ICC left no room to discuss the possibility of the enforcement of
individual criminal responsibility, in particular, for the crimes which are of
concern to the international community: war crimes, the crime of
genocide, crimes against humanity and the crime of aggression, all of
which become an independent category of international crimes that have
reached the level of jus cogens, and the States’ duty to prosecute, punish
or extradite individuals responsible for these crimes, in other words, the
enforcement of individual criminal responsibility in this respect becomes
an obligatio erga omnes in nature.

On this ground, Articles 7 (1) of the ICTY and 6 (1) of the ICTR Statutes
define that individual criminal responsibility is not just only for the persons
who directly committed the crime (as principal), but also for the persons
who facilitated the commission of the offence in a way indicated in the
Articles mentioned (as participant). For the first category of persons the
rule is clear enough in the customary international and conventional law
rules, but for the second category of persons who facilitated the commis-
sion of the crime, the principle of individual criminal responsibility and its
application is more difficult on the basis of what degree of participation is
to be held criminally culpable. At this point, the Nuremberg and the post-
Second World War war crimes trials failed to reach a specific criterion. For
this reason, the application of the concept of individual criminal responsi-
bility by the ad hoc tribunals gains an important place for interpreting and
drawing the line for the scope of individual responsibility and also for
setting up general criteria making clear the degree of participation to be
considered as individually criminally responsible in international humani-
tarian law. This is one of the main contributions*” that can be examined in
the Prosecutor v. Dusko Tadic and Prosecutor v. Anto Furundzija cases of
the ad hoc tribunals to international humanitarian law and their possible
impact on the ICC in this regard. In light of the practice of the ad hoc
tribunals, general criteria which fulfil one major gap in international human-
itarian law since the post-Second World War war crimes trials failed to
establish such criteria, to find an individual criminally culpable for his

207. For the other contributions of the practice of the ad hoc tribunals, for example, making clear
the terminology for preventing the ad hoc tribunals’ practice in relation to future cases and
preventing the ICC from misleading, misunderstanding or misinterpreting in relation to the
concepts of aiding, abetting and directly and substantially effecting, distinguishing between
being a co-perpetrator to a crime and aiding or abetting a crime.
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participation in a crime can be drawn as follows:Any individual is criminally
responsible for any conduct where it is determined that he/she intention-
ally or knowingly participated in the commission of an illegal act that
violates international humanitarian law and his/her participation substan-
tially affected the commission of that illegal act through supporting the
actual commission before, during, or after the incident.

When the practice of the ad hoc tribunals in relation to Articles 7 (2) of
the ICTY and 6 (2) of the ICTR Statutes is examined, it can be found that
the enforcement of individual criminal responsibility for State officials,
either as Head of State or Government or government senior officials, and
non-recognition of the concept of sovereign immunity and its conse-
quence, impunity, as a defence have a significant place in international law
in terms of implementing international humanitarian law principles.This is
because, if the notion of sovereign immunity had been considered as a
defence - for example, if a Head of State had enjoyed sovereign immunity,
other officials (military or civilian) who are of lesser rank could have
claimed that they acted in accordance with superior orders; in conse-
quence, it would not have been possible to enforce international
humanitarian and criminal law. In addition to the non- recognition of sover-
eign immunity as a defence not to be held criminally accountable, even a
mitigating factor, the position held at the level of State or Government
administration can (must) create an aggravating factor as far as the punish-
ment meted out to them goes on the grounds that these officials are
responsible for the maintenance of peace and security, and their participa-
tion in a crime constitutes abuse of the authority or trust vested in them
just because of their official positions. This is one of the major achieve-
ments of the international community by means of the practice of the ad
hoc tribunals that can be examined in the Prosecutor v. Jean Kambanda
and Prosecutor v. Jean-Paul Akayesu cases.

When the practice of the ad hoc tribunals with regard to the concept
of superior responsibility is considered, the value of the practice can be
examined in the application of the superior responsibility by virtue of
explaining the legal status of the concept and of examining its elements in
detail in the Celebici Camp Case. In this context, the Trial Chamber of the
ICTY divided the concept of superior responsibility into two big
categories under which a superior can be held criminally responsible as
direct command (superior) responsibility and indirect command
(superior) responsibility.*® The significance of this categorisation lies in
providing clear guidance with a legal base that might be either under
Articles 7 (1) of the ICTY and 6 (1) of the ICTR Statutes as an accomplice
or Articles 7 (3) of the ICTY and 6 (3) of the ICTR Statutes as an objective
responsibility for which a superior can be held criminally responsible, and
this application and interpretation of the concept undoubtedly creates a
guideline for future cases of the ad hoc tribunals and also more likely for

208. For a discussion about the term indirect superior responsibility and why this type of responsi-
bility should be named objective responsibility, see supra p. 99.The Legal Character of Superior
Responsibility and the Importance of the Use of the Term ‘Objective Responsibility’.
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the ICC due to being the first decision in this sense. In addition to this
contribution of the practice of the ad hoc tribunals to international human-
itarian law, the real contribution can be found in the examination of the
elements of the concept of superior responsibility by way of making clear
its conditions and providing precedents for future cases, since the princi-
ple of individual criminal responsibility of superiors for failure to take
necessary and reasonable measures to prevent or repress the unlawful
conduct of their subordinates has evolved after the post-Second World War
war crimes trials in which it was not possible to set up a clear principle in
this sense. Although the practice is unique due to being the first elucida-
tion of the concept by an international judicial organ, the view taken by
the Trial Chamber of the ICTY in the Celebici Camp Case in relation to the
requirement of the mental element of superior responsibility, the interpre-
tation of the phrase ‘had reason to know’ and non-application of the
standard of ‘should have known’ should be considered as inconsistent with
the rules of customary international law and with the development of
international humanitarian law.*® However, it should also not be forgotten
that in the following cases like the Blaskic Case, the ICTY has adopted the
view that is in conformity with the rules of customary international law
and underlies the concept of superior responsibility. Considering one of
the other elements of superior responsibility, the position taken by the
Trial Chamber with regard to whether the prin-ciple of causation is
required or not to hold a superior criminally responsible, this reflects a big
achievement in terms of supporting the view that indirect superior respon-
sibility should be named objective responsibility in international
humanitarian law.*"

Lastly, the practice of the ad hoc tribunals with regard to the concept
of superior orders as a defence not to be held criminally culpable, it can be
concluded that it is in accordance with the international customary and
conventional law rules as has been dealt with in the case of Prosecutor v.
Drazen Erdemovic. In this case, the Appeals Chamber and the Trial
Chamber held that the existence of a superior order does not constitute a
complete defence for subordinates not to be held criminally accountable;
it may not even constitute a mitigating factor in punishment, the applica-
tion of which relies on some special circumstances such as the
combination of a superior order with duress. There is no doubt that the
view deployed by the ICTY will create a guideline for future cases of the
ad hoc tribunals and for the ICC, due to being the first detailed decision
held by an international judicial body after the Second World War practice.

209. For the discussion of this issue, see supra, p. 102,The Mental Element (Mens Rea): Knew or Had
Reason to Know; and also for the other elements of superior responsibility and for the impor-
tance of the practice of the ad hoc tribunals, see supra, p. 101, The Element of
Superior-Subordinate Relationship and p. 106, The Element of Causation.

210. For other reasons why this concept should be named objective responsibility, see supra, p. 99.
The Legal Character of Superior Responsibility and the Importance of the Use of the Term
‘Objective Responsibility’.



War Crimes

Introduction

Despite the fact that there are many problems deriving from the different
legal systems being used around the world, one of the main issues is the
limitation of the substantive law (subject-matter jurisdiction) of the inter-
national criminal tribunals or courts. It is not enough to solve this problem,
as the Secretary-General’s Report did in relation to the ICTY Statute, by
indicating that international criminal tribunals or courts should apply ‘rules
of international humanitarian law which are beyond any doubt part of
customary law’! for the following reasons:

Firstly, rules governing armed conflicts are mainly regarded as regulating
international armed conflicts and these rules have not been applied by a
truly established international organisation until recent times when the ad
hoc tribunals were established by the Security Council for the former
Yugoslavia and for Rwanda, both of whose interpretation and application of
the rules of international humanitarian law went beyond the intention of
the body that created them.’

Secondly, the nature of armed conflicts has changed from international
to mainly internal or internationalised, and individual criminal responsibil-
ity for the crimes committed in the latter type of armed conflicts has been
recognised and applied by the ad hoc tribunals.?

Thirdly, although the nature of crimes remains the same, the manner of
committing them, targeting civilians and civilian property, has changed
remarkably since the Second World War and the adoption of the Geneva
Convention of 1949 and of the Additional Protocols (I and II) thereto of

1. Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808

(1993) (hereinafter Secretary-General’s Report), para. 34.

For examples, see infra notes 424-32 and accompanying text.

3. In particular, the establishment of the ICTR to deal with the Rwanda case which was an inter-
nal armed conflict in nature indicates the first and major step in terms of creating a turning
point by way of enforcing individual criminal responsibility for violations of Article 3 common
to the Geneva Conventions and of the Additional Protocol II (Art. 4 of the ICTR Statute) in the
development of international humanitarian law. For the practice of the ad hoc tribunals and
the regulation of the ICC Statute in this context, see infra, p. 182, The Practice of the Ad Hoc
Tribunals and Their Contribution to International Humanitarian Law and Their Impact on the
ICC.

[\S]
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1977 that are regarded as the main body of law governing armed conflicts.
For example, rape as a crime under customary international law was
committed on a massive scale in the former Yugoslavia, Rwanda and Kosovo
as a method of war crime, as a weapon for destroying an ethnic, religious
group within the meaning of the Genocide Convention. On this ground, the
practice of the ICTY and the ICTR plays a crucial role in interpreting and
applying the conditions, applying the international humanitarian law norms
to the recent events over which they have jurisdiction. Their contribution
to international humanitarian and human rights law in this respect will
create guidance for the ICC since those rules for the first time at an inter-
national level were able to be applied by the ad hoc tribunals. In accordance
with these developments, it should be noted that ‘[i]nternational humani-
tarian law has developed faster since the beginning of the atrocities in the
former Yugoslavia than in the four-and-a-half decades since the Nuremberg
Tribunals and the adoption of the Geneva Conventions for the Protection of
Victims of War of August 12, 1949’.*

Having indicated the changing structure of international humanitarian law,
from the perspective of this study, war crimes and the practice of the ad hoc
tribunals and their contribution to international humanitarian law and their
impact on the ICC will be examined by way of dividing the concept of war
crimes into two principal categories: ‘The Grave Breaches System’ and
‘Violations of the Laws or Customs of War’.> As will be discussed in this chapter,
in detail - that is, the division of war crimes based on the nature of armed
conflicts as international or non-inter-national does not reflect the modern
concept of international humanitarian law since human rights violations,
whether occurring in an international armed conflict or not, must not be
tolerated and the characterisation of armed conflicts must not take prece-
dence over the protection of innocent civilians. However, as long as the
Statutes of the ad hoc tribunals and their practice with regard to the concept
of war crimes, and more importantly the latest practice of the international
community in the adoption of the ICC Statute are concerned, the examination
of war crimes under two different categories is inescapable, since all these
instruments mainly accept this artificial distinction between international and
non-international armed conflicts and the law applic-able to these cases.®

4.  Meron, T, ‘War Crimes Law Comes of Age’, in Theodor Meron, War Crimes Law Comes of Age
Essays (Oxford: Clarendon Press, 1998), p. 297.

5. Wexler, L.S., ‘Committee Report on Jurisdiction, Definition of Crimes, and Complemantarity’
(1997),25 Denv. J. Int’l L. & Pol’y,p.227; Decision on the Joint Defence Motion to Dismiss the
Amended Indictment for Lack of Jurisdiction Based on the Limited Jurisdictional Reach of
Articles 2 and 3 (Dario Kordic, Mario Cerkez, Case No: IT-95-14/2-PT, 2 March 1999)
(hereinafter Kordic & Others), paras. 22-5. However, some scholars divide war crimes, as far as
the ICTY Statute is concerned, into two as ‘the law of Geneva’ and ‘the law of the Hague’ (see
Morris, V. and M.P. Scharf, An Insider’s Guide to The International Criminal Tribunal for The
Former Yugoslavia: A Documentary History and Analysis, Vol. I (Irvington-on-Hudson, New
York: Transnational Publishers, 1995) (hereinafter An Insider’s Guide), p. 63. However, this
categorisation cannot be perceived as reflecting the regulation of international humanitarian
law. As will be discussed in light of the practice of the ad hoc tribunals, the so-called Hague
Law is much broader than some scholars, and defence before the ICTY argued, and much
broader than its name. See infra notes 382, 400, 412 and accompanying text.

6. See infra, p. 182.The Practice of the Ad HocTribunals and Their Contribution to International
Humanitarian Law and Their Impact on the ICC.
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The Grave Breaches System

Article 2 of the ICTY Statute’ under the heading of ‘[g]rave breaches of the
Geneva Conventions of 1949’ provides that:

The International Tribunal shall have the power to prosecute
persons committing or ordering to be committed grave breaches of
the Geneva Conventions of 12 August 1949, namely the following
acts against persons or property protected under the provisions of
the relevant Geneva Convention:

() wilful killing;

(b) torture or inhuman treatment, including biological experi-
ments;

(o) wilfully causing great suffering or serious injury to body or
health;

(d) extensive destruction and appropriation of property, not justi-
fied by military necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the
forces of a hostile power;

(® wilfully depriving a prisoner of war or a civilian of the rights
of fair and regular trial;

(g) unlawful deportation or transfer or unlawful confinement of a
civilian;

(h) taking civilians as hostages.

The legal base for Article 2 of the ICTY Statute is the grave breaches provi-

sions of the four Geneva Conventions® that are set out in Articles 50,51, 130
and 147 of each Convention respectively. In fact, not all of these acts are
mentioned in all four Conventions, just the first three categories of offences
are included in all four Conventions. When drafting the ICTY Statute, the
main guideline was Article 147 of the Fourth Geneva Convention for the
Protection of Civilian Persons in time of war, together with Article 130 of the
Third Geneva Convention for the Prisoners of War.® Although the clear
impact of the Fourth Convention on the Statute is examined, one notable
improvement is made in Article 2 of the Yugoslavian Tribunal’s Statute by way
of replacing the notion of ‘protected persons’ with a specific designation of

7.
8.

9.

The ICTR Statute is not relevant here, because it does not include such a provision.
For references to these Conventions, see supra Chapter 3, note 21. For background informa-
tion about the Geneva Conventions, see Gutteridge, J.A.C., The Geneva Conventions of 1949’
(1949), 26 BYIL, pp. 294-326; Yingling, R.T. and R.W. Ginnane, ‘The Geneva Conventions of
1949’ (1952), 46 AJIL, pp. 393-427.
Greenwood, C.,‘The International Tribunal for Former Yugoslavia’ (1993), 69 Int.’l Aff., p. 560.
For the explanation of Article 2 of the ICTY Statute, see Secretary-General’s Report, paras.
37-40.

Article 147 of the Fourth Geneva Convention states:

‘Grave breaches to which the preceding Article relates shall be those involving any of the
following acts, if committed against persons or property protected by the present
Convention: wilful killing, torture or inhuman treatment, including biological experiments,
wilfully causing great suffering or serious injury to body or health, unlawful deportation or
transfer or unlawful confinement of a protected person, compelling a protected person to
serve in the forces of a hostile Power, or wilfully depriving a protected person of the rights of
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‘civilians’ in the provision."” As will be discussed later in detail, the usage of
the term ‘civilians’, plays a crucial role in indicating the development of inter-
national humanitarian law and the interpretation of the conditions of the
grave breaches system that are to be an international armed conflict and the
concept of protected persons or property."

The distinguishing feature of the grave breaches system from other
breaches of the Geneva Conventions and other violations of the laws or
customs of war is that it imposes an obligation on States parties to the
Convention to prosecute or extradite (aut dedere aut judicare) persons
responsible for the grave breaches of the Conventions regardless of their
nationality,'? in other words, the concept of universal jurisdiction is accepted
for the grave breaches system. Until the practice of the ad hoc tribunals with
regard to the interpretation and application of the norms of international
humanitarian law, the concept of universal jurisdiction could be regarded as
one of the major achievements of the international community after the
Second World War as far as national criminal jurisdiction systems and the
principle of sovereignty of States are concerned. However, today the inter-
national community has two ad hoc tribunals and one ICC that came into
operation on 1 July 2002. In light of these developments, the notion of
universal jurisdiction at international level should be perceived as changed
and accepted for all serious violations of international humanitarian law."

The 1977 Additional Protocol I to the Geneva Conventions Relating to
the Protection of Victims of International Armed Conflicts'* supplemented
the provisions of the Geneva Conventions relating to the grave breaches,

fair and regular trial prescribed in the present Convention, taking of hostages and extensive
destruction and appropriation of property, not justified by military necessity and carried out
unlawfully and wantonly’

Article 130 of the Third Geneva Convention states:

‘Grave breaches to which the preceding Article relates shall be those involving any of the
following acts, if committed against persons or property protected by the Convention: wilful
killing, torture or inhuman treatment, including biological experiments, wilfully causing great
suffering or serious injury to body or health, compelling a prisoner of war to serve in the
forces of the hostile Power, or wilfully depriving a prisoner of war of the rights of fair and
regular trial prescribed in this Convention.

10. Joyner, C.C.,‘Arresting Impunity:The Case for Universal Jurisdiction in Bringing War Criminals
to Accountability’ (1996), 59 LCP, p. 157; Joyner, C.C., ‘Strengthening Enforcement of
Humanitarian Law: Reflections on the International Criminal Tribunal for the Former
Yugoslavia’ (1995), 6 Duke J. Com. & Int’l L., p. 83.

11. For the analysis and practice of the ad hoc tribunals in this context, see infra notes 160-1 and
accompanying text.

12. Articles 49, 50, 129 and 146 of the Geneva Conventions respectively.

Article 146 (2) of the Fourth Geneva Convention states:

‘Each High Contracting Party shall be under the obligation to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts. It may also, if it prefers, and
in accordance with the provisions of its own legislation, hand such persons over for trial to
another High Contracting Party concerned, provided such High Contracting Party has made
out a prima facie case’

13. How this conclusion was reached in light of the practice of ad hoc tribunals, see infra, p. 135.The
Nature of Armed Conflicts Must Not Have Any Significance in International Humanitarian Law.

14. For the reference, see supra Chapter 3, note 22.In this context, see Bothe, M., K.J. Partsch, and
‘W.A. Solf, New Rules for Victims of Armed Conlflicts - Commentary on the Two 1977 Protocols
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and also extended the application of that system of repression to breaches
of the Protocol. By means of Protocol I, acts committed against new
categories of persons and objects protected were accepted as grave
breaches."” From the perspective of the ICTY Statute, the important point is
whether the ICTY has jurisdiction over the grave breaches of Additional
Protocol I, although it is not expressly included in its Constitution. Since the
ICTY applies ‘rules of international humanitarian law which are beyond any
doubt part of customary law’, the significant criterion is the nature of its
provisions in terms of whether it is being regarded as part of customary
international law.'® On this point, some scholars indicate that the ICTY does
not have jurisdiction over the grave breaches of Additional Protocol I on the
basis that it cannot be perceived as a part of customary international law."”
From the point of view of international humanitarian law, in many respects,
such a view does not have any basis for the following reasons:

First, many provisions of Additional Protocol I are related to the protec-
tion of civilians and reflect the customary international law at the time it
was adopted.™

Second, the argument that since there is no State practice,"” which is
one of the main conditions for accepting a rule as a customary law princi-
ple, has no base as far as the practice of international humanitarian law is
concerned. Until the practice of the ad hoc tribunals, the international
community has witnessed very few international judicial decisions on

Additional to the Geneva Conventions of 1949, (The Hague, Boston, London: Martinus Nijhoff
Publishers, 1982). For the significance of the Additional Protocols in International
Humanitarian Law, see Gasser, H-P, ‘Negotiating the 1977 Additional Protocols: Was It a Waste
of Time?’, in Delissen, A. J. M. and G. J. Tanja (eds), Humanitarian Law of Armed Conflict,
Challenges Ahead: Essays in Honour of Frits Kalshoven (Dordrecht, Boston, London: Martinus
Nijhoff Publishers, 1991), pp. 81-92.

15. Wyngaert, C., The Suppression of War Crimes under Additional Protocol I, in Delissen,A. J. M.
and G.J.Tanja (eds), pp. 198-9. For example, refugees and stateless persons in the power of an
adverse party (Art. 73 of the Protocol I), medical or religious personnel, medical units or
medical transports which are under the control of the adverse party and protected under the
Protocol (Arts. 15-31 of the Protocol), combatants and prisoners of war (Art. 44 of the
Protocol D), protection of persons who have taken part in hostilities (Art. 45 of the Protocol I).
In particular, Article 85 (3-4) of Protocol I has a specific importance in terms of providing
protection for civilian population.

16. In the view of the Secretary-General, the application of the principle nullum crimen sine lege
requires that the international tribunal should apply rules of international humanitarian law
which are beyond any doubt part of customary law ...’ (Secretary-General’s Report, para. 34).

17. Shraga, D. and R. Zacklin, ‘The International Criminal Tribunal for the Former Yugoslavia’
(1994), 5 EJIL, p. 364.

18. Cassese, A., ‘The Geneva Protocols of 1977 on the Humanitarian Law of Armed Conflict and
Customary International Law’ (1984), 3 UCLA Pac. Bas. L. ., p. 86, in particular, pp. 86-97;
Greenwood, p. 644; Penna, L.R., ‘Customary International Law and Protocol I: An Analysis of
Some Provisions’ in C. Swinarski (ed.), Studies and Essays on International Humanitarian Law
and Red Cross Principles in Honour of Jean Pictet (Geneva, The Hague: International
Committee of the Red Cross, Martinus Nijhoff Publishers, 1984), p. 201, in particular, pp.
210-24.

19. Lopez, L.,‘Uncivil Wars: The Challenge of Applying International Humanitarian Law to Internal
Armed Conflicts’ (1994), 69 New. U. L. Rev., p. 951.Although the view taken by the author is
related to the civil war concept and Additional Protocol II of 1977, if the matter is State
practice to become a customary international law rule, it has to be valid for all Geneva
Conventions and Additional Protocols thereto.
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international humanitarian law indicating that conventional law rules have
become customary law rules. For example, the International Military
Tribunal at Nuremberg in relation to the Hague Regulations on Land
Warfare of 1907, similarly the United States Military Tribunal in United
States v. Von Leeb (the High Command Case) with regard to the many
provisions of the 1929 Geneva Convention of Prisoners of War decided
that they were part of customary international law* without examining
the actual practice of States. In the same vein, this time, a different inter-
national organ, the ICJ in the Nicaragua Case,” decided that common
Articles 1 and 3 of the 1949 Geneva Conventions had become part of
customary law,** even though in its decision the ICJ did not examine one
of the essential conditions for being a customary rule* through provisions
of a multilateral treaty, State practice.*® The reason why international
judicial decisions in relation to humanitarian law rules mostly ignore State
practice can be explained by giving two reasons: Firstly, it is difficult to find
State practice in this field of international law. Secondly, and significantly,
international ‘tribunals have been guided, and may continue to be guided,
by the degree to which certain acts are offensive to human dignity. The
more heinous the act, the more willing the tribunal will be to assume that
it violates not only a moral principle of humanity but also a positive norm
of customary law’* Under this guidance, there is no doubt that many provi-
sions of the Geneva Conventions, including both grave breaches and other
breaches, and Additional Protocol I together with Additional Protocol II,
constitute part of customary international law beyond any doubt, as far as
the protection of innocent civilians in armed conflict situations is
concerned.

Thirdly, during the process of the establishment of the ICTY, there was
no doubt that many provisions of grave breaches of Additional Protocol I
were regarded as part of customary international law. The issue at that
time was under which Article of the ICTY Statute, the Tribunal could have
jurisdiction for such acts. The general intention was not Article 2, but

20. Trial of German Major War Criminals, 1946, Cmd. 6964, at 65, 11 Trials of War Criminals before
the Nuremberg Military Tribunals under CCL No. 10 (1948) at 462. For references, see Meron,
T, ‘Geneva Conventions as Customary Law’ in Theodor Meron, War Crimes Law ..., pp. 154-5.

21. Nicaragua v. U.S., Case Concerning Military and Paramilitary Activities in and Against
Nicaragua (Merits) (1986), IC] Rep., p. 14.

22. 1bid., paras. 218-20, at pp. 113-14.

23. In the Nicaragua Case, the ICJ took a different path from the one it followed in the North Sea
Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic of
Germany v. The Netherlands) (1969, IC] Rep., p. 3) in which the Court had strictly looked for
the two elements of customary law rule: State practice and opinio juris. See,in particular, paras.
70-92 of the Judgement of the Court.Abi-Saab regards the ICJ’s practice in the Nicaragua Case
as a moving forward from the concept of the custom to general international law.Abi-Saab, G.,
‘The 1977 Additional Protocols and General International Law: Some Preliminary Reflexions’
in A.J.M. Delissen and G. J.Tanja (eds), pp. 121-2.

24. For a relationship between multilateral treaties and customary international law, see Baxter,
R.R.,‘Multilateral Treaties as Evidence of Customary International Law’ (1965-66), 41 BYIL, pp.
275-300; and also see Greenwood, C., Customary Law Status of the 1977 Geneva Protocols’ in
Delissen and Tanja (eds), pp. 96-9.

25. Meron, ‘Geneva Conventions ...", p. 157.

26. ‘It must be noted that the statute of the International Tribunal refers to grave breaches of the
Geneva Conventions of 1949 in article 2 and to violations of the laws or customs of war in
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Article 3 of the Statute under the heading of ‘violations of the laws or
customs of war’.*

Lastly and most importantly, two recent international instruments give a
significant place to provisions of Additional Protocol 1. The 1996 ILC Draft
Code of Crimes Against the Peace and Security of Mankind, in Article 20
under the heading of war crimes, although it does not divide war crimes
into two as grave breaches and other violations of the laws or customs of
war,” employs almost the same regulation with Article 85 (3 and 4) of the
1977 Additional Protocol 1.** Similarly, the ICC Statute includes the same
provisions among a large number of acts constituting serious violations of
the laws and customs applicable in international armed conflicts.”

In sum, the ICTY has jurisdiction over the grave breaches of Additional
Protocol I for the aforementioned reasons as well as the grave breaches of
the Geneva Conventions of 1949.The practice of the ICTY in this regard
will be examined in detail below.

The Practice of the Ad Hoc Tribunals and Their Contribution to
International Humanitarian Law and Their Impact on the ICC

Since the four Geneva Conventions and Additional Protocols are now being
applied for the first time at the international level by the ad hoc tribunals, the
interpretation and application that they place on them undoubtedly has a
significant place in the development of international humanitarian law. In this
context, as to subject-matter jurisdiction of the ad hoc tribunals, their contri-
bution to international humanitarian law and their impact on the ICC can be
examined in two ways. Firstly, the ICTY and the ICTR, to ensure that they do
not violate the principle of legality (nullum crimen sine lege), examine the
conditions of the applicability of different categories of crimes, such as under
which conditions are war crimes or the crime of genocide applicable to a

article 3. It does not refer explicitly to grave breaches of Additional Protocol I. Many of the
grave breaches of Additional Protocol I also constitute violations of the laws and customs of
war’ (Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992) (hereinafter Final Report), para. 51):‘it is understood that the “laws or
customs of war” referred to in Article 3 include all obligations under humanitarian law agree-
ments in force in the territory of the former Yugoslavia at the time the acts were committed,
including common Article 3 of the 1949 Geneva Convention, and the 1977 Additional
Protocols to these Conventions’ (Statement by Mrs Albright on behalf of the USA in voting for
Resolution 827/1993), Provisional Verbatim Record of the Three Thousand Two Hundred and
Seventeenth Meeting, S/PV. 3217 (25 May 1993);in V. Morris and M.P. Scharf, An Insider’s Guide
...,VoL. II, pp. 187-8.1In the same way, see also statement by Sir David Hannay on behalf of the
UK, in V. Morris and M.P. Scharf, An Insider’s Guide ...,Vol.1I, p. 190; Statement by Mr Merimée
on behalf of France, in V. Morris and M.P. Scharf, An Insider’s Guide ...,Vol.1I, p. 184.

27. For its importance, see infra, p. 135. The Nature of Armed Conflicts Must Not Have Any
Significance in International Humanitarian Law.

28. 1996 ILC Draft Code,Art. 20 (b, ¢, d).Article 20 (a) of the Draft Code includes the acts regarded
as grave breaches of the 1949 Geneva Conventions without referring to them as grave
breaches.

29. Art.8 (2) (b) of the ICC Statute.Although the ICC Statute in Article 8 (2) (a) regulates the grave
breaches system, it does not give any place to grave breaches of the Additional Protocol I in
that part.As will be discussed later, this division is just symbolic in nature.As far as the concept
of jurisdiction of the ICC is concerned, there is no difference between Article 8 (2) (a) and 8
(2) (b) of the Statute. See infra notes 136-9 and accompanying text.



120 IMPLEMENTING INTERNATIONAL HUMANITARIAN LAW

specific event, and in this way, give guidance on the conditions for the appli-
cability of international crimes. Secondly, the ad hoc tribunals specifically deal
with each act regarded as a crime and examine the elements of specific acts;
for example, is rape an act of torture or inhuman treatment under Article 2 (b)
of the ICTY Statute. The importance of the practice of the ad hoc tribunals in
this sense lies in determining the scope of international crimes.

From the perspective of the grave breaches system, the practice of the
ICTY has the same effects and its contribution to international humanitar-
ian law and most likely its impact on the ICC can be followed in this
direction.

The Conditions for the Applicability of the Grave Breaches System

The conditions which apply to the grave breaches system can be examined
by dividing them into two categories: General Conditions and Specific
Conditions.

General Conditions

Before explaining the specific conditions for the applicability of the provi-
sions of grave breaches system, it is necessary to address general
requirements for the application of the norms of international humanitarian
law to a particular situation as far as the concept of war crimes is
concerned.” These are:The existence of an armed conflict, whether inter-
national or not, and the link (nexus) between the acts of the accused and
the armed conflict.*!

The Existence of an Armed Conflict

To apply the concept of war crimes (grave breaches system and other viola-
tions of the laws or customs of war) to a particular event, there has to be an
armed conflict either international or non-international in nature.

The criteria for the law of armed conflict and to what extent it can be
applied was for the first time set up in the case of Prosecutor v. Dusko
Tadic by the Appeals Chamber of the ICTY in its ‘Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction’.*> The Appeals Chamber
adopted the following formula to determine whether an armed conflict
exists or not.

... an armed conflict exists whenever there is a resort to armed force
between States or protracted armed violence between governmental
authorities and organised armed groups or between such groups
within a State. International humanitarian law applies from the initi-

30. For the crime of genocide and crimes against humanity conditions are different from war
crimes. See infra Chapter 5 and Chapter 6, p. 209.The Elements of the Crime of Genocide, and
p. 245.The Conditions for the Applicability of the Concept of Crimes Against Humanity, respec-
tively.

31. These conditions are the same for the application of the other violations of laws or customs
of war (Art. 3 of the ICTY Statute) as the applicability of the grave breaches system.
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ation of such armed conflicts and extends beyond the cessation of
hostilities until a general conclusion of peace is reached; or, in the
case of internal conflicts,a peaceful settlement is achieved. Until that
moment, international humanitarian law continues to apply in the
whole territory of the warring States or, in the case of internal
conflicts, the whole territory under the control of a party, whether
or not actual combat takes place there.*

The significance of the view taken by the Appeals Chamber can be found
in its effect on the creation of a guideline for the following cases of the ad
hoc tribunals and for the ICC considering its case law. As clearly being
witnessed, the ICTY in each case refers to the Jurisdiction Decision on the
Tadic Case to decide whether a state of armed conflict exists or not.*

From the perspective of international humanitarian law; it is not difficult
to decide whether there is an international armed conflict. The issue lies in
the determination of whether there is a non-international armed conflict.
The basic norms regulating internal armed conflicts can be found in
Common Article 3 to the Geneva Conventions and the 1977 Additional
Protocol II thereto. Common Article 3 does not have a clear criterion setting
out when it was applicable, what level of hostilities are required to trigger
its protection on civilians. Common Article 3 just mentions a standard of
‘armed conflict not of an international character’® that gives a broad discre-
tion to governments in terms of determining whether the Article is
applicable or not.** In other words, although the level of conflict is suffi-
cient to trigger the application of the Article, governments can claim that
the conflict is just an internal disturbance with tension such as riots. To
resolve this problem, the international community adopted the 1977
Additional Protocol II for the applicability of Common Article 3 to the
Geneva Conventions. Under this Protocol, the level of armed conflict to
apply norms regulating non-international conflicts is defined as follows:

32. The Prosecutor v. Dusko Tadic, Appeals Chamber, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, Case No: IT94-1-AR72 (2 October 1995) (hereinafter
Jurisdiction Decision).

33. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 70.

34. Prosecutor v. Dusko Tadic, Trial Chamber, Opinion and Judgement, Case No: IT-94-1-T (7 May
1997) (hereinafter, Tadic Case, Judgement), para. 561.The Tadic Case was considered as very
significant in international humanitarian law due to its being the first detailed decision of an
international criminal tribunal since the Nuremberg Trials. In this sense, see Scharf, M.P. and V.
Epps, ‘The International Trial of the Century? a “Cross-Fire” Exchange on the First Case before
the Yugoslavia War Crimes Tribunal’ (1996), 29 Corn. Int.’l L. J., pp. 635-63; Scharf, M., ‘The
Prosecutor v. Dusko Tadic: An Appraisal of the First International War Crimes Trial Since
Nuremberg’ (1997), 60 Alb. L. Rev., pp. 861-82; Prosecutor v. Zejnil Delalic, Zdravko Mucic
also known as ‘Pavo’, Hazim Delic, Esad Landzo also known as ‘Zenga’, Trial Chamber,
Judgement, Case No: IT96-21-T (16 November 1998) (hereinafter Celebici Camp Case,
Judgement), para. 183; Prosecutor v. Anto Furundzija,Trial Chamber, Judgement, Case No:IT-95-
17/1-T10 (10 December 1998) (hereinafter Furundzija Case, Judgement), para. 59.

35. Common Article 3 (1) to the Geneva Conventions states: ‘In the case of armed conflict not of
an international character occurring in the territory of the High Contracting Parties, each Party
to the conflict shall be bound to apply, as a minimum, the following provisions.

36. Nier III, C.L., “The Yugoslavian Civil War: An Analysis of the Applicability of the Laws of War
Governing Non-International Armed Conflicts in the Modern World’ (1992), 10 Dick. J. Int’l L.,
p-316.
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. which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other organ-
ised armed groups which, under responsible command, exercise
such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement this
Protocol.””

Then the Protocol II, different from Common Article 3, clearly provides
that it ‘shall not apply to situations of internal disturbances and tensions,
such as riots, isolated and sporadic acts of violence and other acts of a
similar nature, as not being armed conflicts’.*® However, this detailed
adoption still leaves a discretionary power to governments to distinguish
armed conflicts from internal disturbances,* in the absence of an independ-
ent international body that can solve the problem.

At first sight, it may be thought that the Additional Protocol II resolves
many problems with regard to the threshold of applicability of norms to
internal conflicts, but in fact it introduces a higher threshold than found in
Common Article 3.According to Protocol II, there has to be ‘(a) two sets of
armed forces, (b) responsible command, and (c) sufficient control over terri-
tory to carry out sustained operations’® for the application of its provisions.
However, the requirements of Additional Protocol II are not consistent with
the latest international humanitarian law instruments. Firstly, the 1996 ILC
Draft Code does not give any place for such requirements and just employs
the phrase ‘armed conflict not of an international character’ which is similar
to the vague standard of Common Article 3* and it does not mention inter-
nal disturbances and tensions. Secondly, the ICC Statute again does not
require the conditions of Additional Protocol II, while it deploys the provi-
sions of Common Article 3 to the Geneva Conventions and of Article 1 (2)
of the Protocol I1.*? In addition to this regulation, the ICC Statute introduces
a new criterion for the acts indicated in Article 8 (2) (e) under the heading
of ‘[o]ther serious violations of the laws and customs applicable in armed
conflicts not of an international character, ...”* by means of adopting Article
8 (2) () of the Statute. It provides:

[plaragraph 2 (e) applies to armed conflicts not of an international
character and thus does not apply to situations of internal distur-
bances and tensions, such as riots, isolated and sporadic acts of
violence or other acts of a similar nature. It applies to armed conflicts

37. Art. 1 (1) of the Additional Protocol II.

38. Art.1 (2) of the Additional Protocol II.

39. Nier IIL, p. 317.

40. Ratner, S.R. and ]J.S. Abrams, Accountability for Human Rights Atrocities in International Law
beyond the Nuremberg Legacy (Oxford: Clarendon Press, 1997), p. 94; Kooijmans, PH.,‘In the
Shadowland Between Civil War and Civil Strife: Some Reflections on the Standard-Setting
Process’ in Delissen and Tanja (eds), pp. 231-2.

41. Art. 20 (f) of the 1996 ILC Draft Code.

42. Art.8 (2) (© (d) of the ICC Statute.

43. For the acts constituting other serious violations of the laws or customs applicable in armed
conflicts not of an international character, see Art. 8 (2) (e) of the ICC Statute.
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that take place in the territory of a State when there is protracted
armed conflict between governmental authorities and organised
armed groups or between such groups (emphasis added).

Although this new criterion is regarded as ‘reflecting recent develop-
ments of the law’,* it can be considered as the ICC Statute creating different
standards for the violations of Article 3 common to the four Geneva
Conventions by way of Article 8 (2) (¢) (d) and for other serious violations
of the laws or customs applicable in internal armed conflicts by way of
Article 8 (2) (e) (f) as far as the literal meaning and the way of its drafting
are concerned. Undoubtedly, such a division and different standards as to
the threshold for non-international armed conflicts cannot be explained
and cannot be accepted from the perspective of international humanitarian
law.

The criteria for protracted armed conflict between governmental
authorities and organised armed groups or between such groups indicated
in Article 8 (2) (f) of the ICC Statute, for the first time in international law,
were interpreted and applied by the Appeals Chamber of the ICTY in the
Tadic Case in relation to Common Article 3 to the Geneva Conventions.” In
its decision, the Trial Chamber concentrated on two aspects of a conflict to
distinguish an internal armed conflict from banditry, unorganised and short-
lived insurrections, or terrorist activities; the intensity of the conflict and
the organisation of the parties to the conflict.* To avoid applying different
standards for violations of Common Article 3 to the Geneva Conventions
and for other violations of the laws or customs of war applicable to non-
international armed conflicts, the way adopted by the ICTY should guide
the ICC on the premise that the concept of protracted armed conflict or
violence between governmental authorities and organised armed groups or
between such groups within a State, which cannot be found either in
Common Article 3 or in the Additional Protocol II, must be considered as
one of the major impacts of the practice of the ad hoc tribunals on the ICC
Statute.This is an important achievement of the international community to
clarify the vagueness of the threshold of applicability of international
humanitarian law norms to internal conflicts. The practice of the ad hoc
tribunals can clearly guide the ICC in this respect, and the existence of the
ICC as an independent international criminal judicial body does not leave
any room for broad discretion to governments in determining when the
rules of international humanitarian law are applicable.

The Link (Nexus) between the Acts of the Accused and the Armed
Conflict

To apply the rules of international humanitarian law to a specific event, the
existence of an armed conflict is not enough.At the same time, there has to
be a clear link (nexus) between the criminal act and the armed conflict. This

44. Meron, War Crimes Law ..., p.309.

45. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 70, see supra note 33 and accompa-
nying text; Trial Chamber, Tadic Case, Judgement, paras. 562-7.

46. Trial Chamber, Tadic Case, Judgement, para. 562.



124 IMPLEMENTING INTERNATIONAL HUMANITARIAN LAW

criterion was described by the Appeals Chamber of the ICTY as follows: ‘It
is sufficient that the alleged crimes were closely related to the hostilities
occurring in other parts of the territories controlled by the parties to the
conflict’¥ Similarly, the Trial Chamber in the Tadic Judgement decided that
‘[flor a crime to fall within the jurisdiction of the International Tribunal, a
sufficient nexus must be established between the alleged offence and the
armed conflict which gives rise to the applicability of international human-
itarian law’* and then clarified this element as follows:

It would be sufficient to prove that the crime was committed in the
course of or as part of the hostilities in, or occupation of, an area
controlled by one of the parties ... It is not ... necessary [that the
crime] be part of a policy or of a practice officially endorsed or toler-
ated by one of the parties to the conflict, or that the act be in actual
furtherance of a policy associated with the conduct of war or in the
actual interest of a party to the conflict.®

As has clearly been understood, the reason why the element of nexus is
required is to exclude purely domestic crimes committed during an armed
conflict from the jurisdiction of the ad hoc tribunals.

The interpretation and the application of this element has already taken
its place in the ICTY’s cases that were decided after the Tadic Case,* and
there is no doubt that this practice will create a guideline for the ICC in
terms of determining its jurisdiction over the crimes which are not domes-
tic crimes in nature.

Specitic Conditions Applying to the Grave Breaches System

In addition to the general conditions, specific requirements that are neces-
sary to apply the concept of grave breaches system will be discussed and
their consistency with the development of international humanitarian law
in light of the practice of the ICTY and of the latest international humani-
tarian law instruments such as the 1996 ILC Draft Code and the ICC Statute
will be analysed in detail below.

The Existence of an International Armed Conflict

The nature of the armed conflict in the former Yugoslavia, whether inter-
national or non-international and whether the internationality of an armed
conflict is a jurisdictional prerequisite for the application of the grave
breaches system under Article 2 of the ICTY Statute were the biggest issues
to be dealt with by the ICTY.

47. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 70.

48. Trial Chamber, Tadic Case, Judgement, para. 572.

49. Ibid., para. 573. For the application of this element to the specific event of the Tadic Case and
its discussion by the Trial Chamber, see Tadic Case, Judgement, paras. 573-6.

50. Trial Chamber, Celebici Camp Case, Judgement, paras. 193-8;Trial Chamber, Furundzija Case,
Judgement, para. 65.
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The matter of the nature of the armed conflict first arose with the
defence in the Tadic Case as an interlocutory appeal. The defence in its
argument contended that Article 2 of the Statute was only applicable to the
situations of an international armed conflict and the armed conflict in
which the offences had allegedly been committed by Dusko Tadic could
not be defined as an international armed conflict. Thus the International
Tribunal had no jurisdiction over grave breaches of the Geneva
Conventions.”

On the other hand, the Prosecutor argued that the grave breaches
system was applicable to the case on the premise that the conflict in the
formerYugoslavia was an international armed conflict.>* To support its case,
the Prosecutor mainly depended upon the Security Council’s treatment of
the conflict in Bosnia-Herzegovina as an international armed conflict by
way of referring to the grave breaches of the Geneva Conventions.” The
clear involvement of the JNA (Yugoslav People’s Army) in the conflict in
1992 when the alleged crimes had been committed made the conflict inter-
national,’ together with the agreements made by the parties to the conflict
during the course of the conflict.” In relation to the jurisdiction of the
International Tribunal, the United States submitted an amicus curiae brief
indicating that the conflict in the former Yugoslavia, in particular in Bosnia-
Herzegovina was an international armed conflict in character® and grave
breaches provisions of Article 2 of the Statute were applicable; moreover,
the grave breaches provisions of that Article can be applied to armed
conflicts of a non-international character.”

The Trial Chamber in relation to its jurisdiction over the grave breaches
system held that ‘the element of internationality forms no jurisdictional
criterion of the offences created by Article 2 of the Statute of the
International Tribunal’*® on the grounds that Article 2 has been drafted as to
be self-contained,” the element of internationality cannot be found in its
wording® and the Tribunal applies international law rules, ‘beyond any
doubt part of customary law’ under which there cannot be any ‘ground for

51. Brief to Support the Motion on the Jurisdiction of the Tribunal, Prosecutor v. Dusko Tadic,
Case No: IT-94-1-T (23 June 1995) (hereinafter Defence Brief on Jurisdiction), paras. 9.3, 9.6.

52. Prosecutor’s Response to the Defence’s Motion file on 23 June 1995, Prosecutor v. Dusko
Tadic, Case No: IT-94-1-T (7 July 1995) (hereinafter Prosecutor’s Response), p. 36.

53. Prosecutor’s Response, pp. 37-8.The Prosecutor along with a number of Security Council
Resolutions especially quoted SC/RES/764 of 13 July 1992, ... [r]ecalling the obligations under
international humanitarian law, in particular the Geneva Conventions of 12 August 1949 ...
[r]eaffirms that all parties are bound to comply with the obligations under international
humanitarian law and in particular the Geneva Conventions of 12 August 1949, and that
persons who commit or order the commissions of grave breaches of the Conventions are
individually responsible in respect of such breaches. ...” (Prosecutor’s Response, p. 38).

54. Prosecutor’s Response, pp.39-42.

55. Ibid., pp.44-5.For other evidence submitted by the Prosecutor, see Prosecutor’s Response, pp.
43, 45-6.

56. Amicus Curiae Brief Presented by the Government of the United States of America (Dusko
Tadic, Case No: IT-94-1-T) (25 July 1995) (hereinafter Amicus Curiae Brief), pp. 26-35.

57. Amicus Curiae Brief, p.35.

58. Trial Chamber, Decision on the Defence Motion (Jurisdiction of the Tribunal), Prosecutor v.
Dusko Tadic, Case No: IT-94-1-T, (10 August 1995) (hereinafter Jurisdiction Decision), para. 53.

59. Trial Chamber, Tadic Case, Jurisdiction Decision, para. 49.

60. 1Ibid., para. 50.
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treating Article 2 as in effect importing into the Statute all the terms of the
Conventions, including the reference in common Article 2 of the Geneva
Convention to international conflicts’,* which is a requirement for a
national court to have jurisdiction over grave breaches because of the
principle of State sovereignty, not a requirement for an international tribu-
nal or court.® Having indicated these facts, the Trial Chamber did not decide
the nature of the conflict in Bosnia-Herzegovina, although it indicated that
there were ‘clear indications in the great volume of material before the Trial
Chamber that the acts alleged in the indictment were in fact committed in
the course of an international armed conflict’.®*

On appeal, the Appeals Chamber treated the issue quite differently from
the Trial Chamber. Firstly, the majority of the Chamber® regarded the
conflict in the former Yugoslavia as a ‘mixed conflict’ having both internal
and international characteristics.® In its decision, the Appeals Chamber
depended mainly upon the agreements made by the parties to stand by
certain rules of humanitarian law,* the Security Council’s Resolutions,
reflecting an awareness of the mixed character of the conflicts®” and the
nature of the rules of international humanitarian law in respect to grave
breaches and in particular the concept of ‘protected persons’ that can
create an illogical result for the civilians especially for the Bosnian Serbian
civilians.®® The decision of the Appeals Chamber in this regard was clearly
against the majority opinion amongst international lawyers and the Report
of the Commission of Experts that the conflict should be treated as a single
conflict and international in nature.”

61. Ibid., para.51.

62. Ibid., para.52.

63. Ibid., para.53.

64. Judge Li was of the opinion that the Tribunal should consider the conflict in the former
Yugoslavia as a single and international armed conflict. See Separate Opinion of Judge Li on
the Defence Motion for Interlocutory Appeal on Jurisdiction, paras. 17-19.

65. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 77.The related part of the decision to
reach such a conclusion can be quoted as follows: ‘The conflict in the former Yugoslavia had
been rendered international by the involvement of the Croatian Army in Bosnia-Herzegovina
and by the involvement of the Yugoslav National Army (“JNA”) in hostilities in Croatia, as well
as in Bosnia-Herzegovina at least until its formal withdrawal on 19 May 1992.To the extent that
the conflicts had been limited to clashes between Bosnian Government forces and Bosnian Serb
rebel forces in Bosnia-Herzegovina, as well as between the Croatian Government and Croatian
Serb rebel forces in Krajina (Croatia), they had been internal (unless the direct involvement of
the Federal Republic of Yugoslavia (Serbia-Montenegro) could be proven)’ (para. 72).

66. Ibid., para. 73.

67. Ibid,, para. 74.

68. ‘... serious infringements of international humanitarian law committed by the government
army of Bosnia-Herzegovina against Bosnian Serbian civilians in their power would not be
regarded as “grave breaches”, because such civilians, having the nationality of Bosnia-
Herzegovina, would not be regarded as “protected persons” under Article 4, paragraph 1 of
Geneva Convention IV. By contrast, atrocities committed by Bosnian Serbs against Bosnian
civilians in their hands would be regarded as “grave breaches”, because such civilians would
be “protected persons” under the Convention, in that the Bosnian Serbs would be acting as
organs or agents of another State, the Federal Republic of Yugoslavia (Serbia-Montenegro) of
which the Bosnians would not possess the nationality’ (Appeals Chamber, Tadic Case,
Jurisdiction Decision, para. 76). For criticism of such an interpretation, see Greenwood, C.,
‘International Humanitarian Law and the Tadic Case’ (1996),7 EJIL, pp. 272-4.

69. O’Brien,].C.,‘The International Tribunal for Violations of International Humanitarian Law in the
Former Yugoslavia’ (1993), 87 AJIL, p. 647; Meron, T., ‘International Criminalization of Internal
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Secondly, the majority of the Appeals Chamber™ held that the element of
internationality was a jurisdictional requirement for the applicability of the
grave breaches system under Article 2 of its Statute” on the ground that the
internationality requirement was a necessary limitation on the grave
breaches system due to the principle of State sovereignty,”” and the concept
of protected persons or property could be applicable only if there was an
international armed conflict.”

The view taken by the Appeals Chamber with regard to the requirement
of the internationality of a conflict to apply Article 2 of the Statute has
created a guideline for the International Tribunal’s practice, as having been
witnessed in the cases of Rule 61 proceedings™ and in Final Judgements; the
Tadic Judgement,” Celebici Camp Case Judgement,® the Aleksovski
Judgement.”

To be in accordance with the Appeals Chamber Decision on Jurisdiction,
the nature of the armed conflict has to be decided by the ICTY in every

Atrocities’ (1995), 89 AJIL, p. 556; Meron, T, “The Case for War Crimes Trials in Yugoslavia’
(1993), 72 Foreign Affairs, p. 128; Bassiouni, M.C. and P. Manikas, The Law of the International
Criminal Tribunal for the Former Yugoslavia (Irvington-on-Hudson, New York: Transnational
Publishers, 1996), p. 453; Roch, M.P, ‘Forced Displacement in the Former Yugoslavia: A Crime
under International Law?’ (1995), 14 Dick. J. Int’l L., p. 7;Joyner, C.C., ‘Enforcing Human Rights
Standards ...’, p. 247; Amicus Curiae Brief, pp. 26-35; Final Report, para. 44. For the criticism
and whether the element of internationality is required in terms of grave breaches and the
concept of ‘protected persons and its relationship with the internationality of the conflict’, see
infra notes 119-64 and accompanying text.

70. Judge Abi-Saab was of the opinion that Article 2 of the ICTY Statute (grave breaches) was also
applicable to internal armed conflicts. See Separate Opinion of Judge Abi-Saab on the Defence
Motion for Interlocutory Appeal on Jurisdiction, p. 5.

71. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 84.

72. 1Ibid, para. 80.

73. Ibid., para. 81; and also see supra note 68. For the criticism and assessment see infra notes
159-64 and accompanying text.

74. Article 21 (4) (d) of the ICTY Statute prohibits trials in absentia, but judges of the Tribunal
while drafting the Rules of Procedure and Evidence of the Tribunal the first time at the inter-
national level created a procedure that is known as ‘Rule 61 Proceedings’ for the situations
where arrest warrants had not been executed within a reasonable time. For the conditions of
the Rule 61 proceedings and its consequences, see Rule 61 of the Rules of Procedure and
Evidence; Decision of Trial Chamber I - Review of Indictment Pursuant to Rule 61 (Vukovar
Hospital Case), Case No: IT-95-13-R61 (3 April 1996), (‘The general conditions for application
of Article 2 of the Statute are the existence of an international armed conflict and the classifi-
cation of victims as protected persons. ...’, para. 25); Decision of Trial Chamber II - Review of
the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence, Prosecutor v.
Ivica Rajic and Victor Andric, Case No:1T-95-12-R61 (13 September 1996), para. 21; Decision of
Trial Chamber I - Review of Indictment Pursuant to Rule 61, Prosecutor v. Radovan Karadzic
and Ratko Mladic, Case No: IT-95-5-R61 and IT-95-18-R61 (11 July 1996), para. 88.

75. Trial Chamber, Tadic Case, Judgement, paras. 561-608.

76. Trial Chamber, Celebici Camp Case, Judgement, paras. 204-35.

77. Trial Chamber, Prosecutor v. Zlatko Aleksovski, Judgement (25 June 1999) (hereinafter
Aleksovski Case, Judgement), par.a 46. With regard to the applicability of the grave breaches
system the Judgement was rendered by the majority of the Trial Chamber. See Joint Opinion
of the Majority, Judge Vohrah and Judge Nieto-Navia, on the Applicability of Article 2 of the
Statute Pursuant to Paragraph 46 of the Judgement (hereinafter Aleksovski Case, Joint
Opinion), para. 1.The Presiding Judge, Almiro Simoes Rodrigues, dismissed in this regard with
the majority of the Trial Chamber. See Dissenting Opinion of Judge Rodrigues, Presiding Judge
of the Trial Chamber (hereinafter Aleksovski Case, Dissenting Opinion of Judge Rodrigues).
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case including any alleged crimes regarded as grave breaches under Article
2 of its Statute.As a result, the ICTY has to devote lots of its time to decide
whether the Article 2 crimes are committed in an international armed
conflict, since every defendant accused of committing grave breaches has
contended that the crimes with which he/she was accused had not been
committed in an international armed conflict situation.™

The nature of the armed conflict in the former Yugoslavia has been
discussed by the ICTY in the Tadic Case for the first time in a level of final
judgement.The finding of the International Tribunal can be considered as in
compliance with the Appeals Chamber Decision on Jurisdiction in terms of
accepting the date of 19 May 1992 as the crucial moment changing the
character of the conflict from an international to internal one that should
be determined under the specific circumstances of each case. Firstly, the
majority of the Trial Chamber™ held that the conflict in question was, at
least from the beginning of 1992 to 19 May 1992, an international armed
conflict.* Secondly, the majority of the Chamber decided that to regard the
conflict as either international or internal ‘the degree of the involvement of
the VJ [the new name for the army of the FRY after the withdrawal of JNA]
and the Government of the Federal Republic of Yugoslavia (Serbia and
Montenegro) after the withdrawal of the JNA on 19 May 1992’% should be
examined. At this point, the Trial Chamber again followed the same proce-
dure with the Appeals Chamber Decision on Jurisdiction so as to determine
the nature of the conflict and made its decision dependent upon the

78. As will be discussed later, in the Tadic, Celebici Camp and Aleksovski Cases, one of the major
issues was the nature of the armed conflict to be dealt with by the ICTY. The Furundzija Case
in this regard is not relevant since in that case there was no allegation against the defendant
constituting grave breaches of the Geneva Conventions. Apart from these cases, for examples
see Form of the Indictment Motion #4 - Joint Defence Motion to Strike all Counts Arising
under Article 2 or Article 3 for Failure to Allege a Nexus between the Conduct and an
International Armed Contflict (Prosecutor v. Dario Kordic and Mario Cerkez, Case No: IT-95-
14/2-PT, 22 January 1999) (hereinafter Kordic & Others), paras. 4-7; Jurisdictional Motion #2 -
Joint Defence Motion to Dismiss the Amended Indictment for Lack of Jurisdiction Based on
the Limited Jurisdictional Reach of Articles 2 and 3 (Kordic & Others, 22 January 1999), paras.
11-12; Prosecutor’s Response to Joint Defence Form of the Indictment #4 Motion to Strike All
Counts Arising under Article 2 or Article 3 for Failure to Allege a Nexus Between the Conduct
and an International Armed Conflict (Kordic & Others, 5 February 1999), paras. 2-13; Kordic
Defence Pre-Trial Brief, Volume II - Legal Issues (Kordic & Others, 6 April 1999), paras. 3-26;
Pre-Trial Motion by the Prosecution Requesting the Trial Chamber toTake Judicial Notice of
the International Character of the Conflict in Bosnia-Herzegovina (Prosecutor v. Blagoje Simic,
Milan Simic, Miroslav Tadic, Stevan Todorovic and Simo Zaric, Case No:IT-95-9-PT, 6 December
1998) (hereinafter Simic & Others), paras. 10-20; Defence Response to Pre-Trial Motion by the
Prosecution Requesting the Trial Chamber to Take Judicial Notice of the International
Character of the Conflict in Bosnia-Herzegovina, Simic & Others (3 February 1999); Decision
on the Pre-Trial Motion by the Prosecution Requesting the Trial Chamber to take Judicial
Notice of the Conflict in Bosnia-Herzegovina, Simic & Others (25 March 1999).

79. The Presiding Judge, Gabrielle Kirk McDonald, in this case was dismissed in this respect with
the majority of the Trial Chamber. See Separate and Dissenting Opinion of Judge McDonald
Regarding the Applicability of Article 2 of the Statute (Prosecutor v. Dusko Tadic, Case No: IT-
94-1-T, 7 May 1997) (hereinafter Separate and Dissenting Opinion of Judge McDonald). For a
view in compliance with the Dissenting Opinion of Judge McDonald, see Beane, D., ‘After the
Dusko Tadic War Crimes Trial: A Commentary on the Applicability of the Grave Breaches
Provisions of the 1949 Geneva Conventions’ (1997), 27 Stet. L. Rev., pp. 589-627.

80. Trial Chamber, Tadic Case, Judgement, para. 569.

81. Ibid., para.571.
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concept of protected persons, according to the Appeals Chamber and the
Trial Chamber, that can only be found in an international armed conflict.*
To determine whether there is an agency relationship between the VJ and
the Government of the Federal Republic of Yugoslavia, on the one hand, and
the VRS (the army of the Bosnian Republika Srpska) and the entity of
Republika Srpska, on the other hand, was discussed by the Chamber, in
detail, in light of the Nicaragua Case which was decided by the ICJ.* By
comparing the Nicaragua Case with the situations of Bosnia-Herzegovina in
the Tadic Case, the majority of the Tribunal decided that ‘after 19 May 1992
the armed forces of the Republika Srpska could not be considered as de
facto organs or agents of the Federal Republic of Yugoslavia (Serbia and
Montenegro), either in opstina Prijedor [where the alleged crimes
occurred] or more generally’® for the following reason: the VJ and the
government of the FRY did not exercise ‘effective control’, which was the
essential element in determining whether there is an agency relationship
between the sides mentioned - according to the Trial Chamber - that crite-
rion was set up by the ICJ in the Nicaragua Case, over the VRS and the
authorities of Republika Srpska.®> Although the Trial Chamber referred to
the involvement of the JNA and the FRY in the conflict in Bosnia-
Herzegovina by means of equipping, supplying, maintaining and staffing the
VRS,* keeping co-ordination with the VRS and Republika Srpska® and
sharing the same goal with these political and military organisations in the
sense of creating a Greater Serbia,*® none of them were regarded as suffi-
cient to establish an agency relationship between both sides by the Trial
Chamber.

However, the Tadic Judgement was appealed by the Prosecution Service
of the ICTY in this regard® and the Appeals Chamber reversed the Tadic
Judgement by deciding that the conflict in question was an international
armed conflict and in consequence the grave breaches system was applica-
ble.” To reach this conclusion the Chamber did not regard the Nicaragua
Test as a guideline since that test would not seem to be consonant with the
logic of the law of State responsibility®’ and is at variance with judicial and

82. Ibid., para. 583. For the criticism of this concept, see infra notes 159-64 and accompanying
text.

83. See supra note 21;Trial Chamber, Tadic Case, Judgement, paras. 585-8.

84. Trial Chamber, Tadic Case, Judgement, para. 607.

85. Ibid., para. 605.

86. Ibid., paras. 592,594-5.

87. 1Ibid., para. 598.

88. 1Ibid., para. 606.To establish ‘effective control’ the Trial Chamber concentrated on whether the
Government of the FRY and JNA/V] directed or influenced the actual military operations of
the VRS.The decision of the Chamber was negative about this issue (see para. 605).

89. In this context, see The Notice of Appeal of the Prosecution on the Trial Chamber’s Judgement
Filed on 6 June 1997 (Tadic Case, Case No.IT-94-1-A); The Respondent’s Brief of Argument of
the Prosecution (Cross-Appeallant) of 12 January 1998 (Tadic Case, Case No.IT-94-1-A, 24 July
1998); The Respondent’s Brief of Argument on the Brief of Argument of the Prosecution
(Cross-Appellant) of January 19, 1999 (Tadic Case, Case No.IT-94-1-A, 19 January 1999).

90. Appeals Chamber, Prosecutor v. Dusko Tadic, Judgement, Case No: IT-94-1-A, 15 July 1999,
paras. 162, 167-9.

91. Appeals Chamber, Tadic Case, Judgement, paras. 116-23.
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State practice.” Instead, the International Tribunal applied a different test,
namely overall control that constitutes the legal criteria for determining
when armed forces participating in an armed conflict which is prima facie
internal may be regarded as acting on behalf of a foreign power, thereby
rendering the conflict international. According to the International Tribunal
such control ‘go[es] beyond the mere financing and equipping of such
forces [in this context, Bosnian Serb forces] and involv[es] also participa-
tion in the planning and supervision of military operations’.”> However, it
should not be perceived as ‘such control should extend to the issuance of
specific orders or instructions relating to single military actions’.”* In apply-
ing these criteria to the conflict, the Appeals Chamber shared the factual
findings of the Trial Chamber’s Judgement by indicating that it disagreed
with the legal interpretation to be given to those facts.”” In accordance with
this guideline the Tribunal held that the Government of the FRY and its
army, JNA/V]J, exercised overall control over Republika Stpska and VRS, both
of whom were acting de facto organs of the FRY, and such finding was suffi-
cient to classify the conflict as an international armed conflict.*

Even before the ruling of the Appeals Chamber in the Tadic Judgement,
the ICTY in another case, the Celebici Camp Case, had taken a completely
different view from that taken in the Tadic Judgement and held that the
Nicaragua Case could not guide the Tribunal due to having been decided by
a very different judicial body (the ICJ) and had been considering a
completely different issue of international law - State responsibility.” The
Trial Chamber also concluded that the conflict in Bosnia-Herzegovina must
be regarded as an international armed conflict throughout 1992 and there
must not be any doubt about the involvement of the JNA (later V]) and the
authorities of the FRY in the conflict, even after 19 May 1992, since the
withdrawal of the JNA from Bosnia-Herzegovina leaving staff and equip-
ment to the Bosnian Serbs, creating the VRS from the JNA and so on, could

92. Ibid., paras. 124-45.

93. Ibid., para. 145. In addition to the test of overall control, the Appeals Chamber referred to the
two further tests establishing individual criminal responsibility as well as State responsibility
in international law. The first one is related to the crimes committed under specific instruc-
tions (or subsequent public approval) by single individuals or militarily unorganised groups.
The second one ‘is the assimilation of individuals to State organs on account of their actual
behaviour within the structure of a State (and regardless of any possible requirement of State
instructions) (para. 141, emphasis in original).

94. 1Ibid., para. 145.This is the main point that makes the decision of the Appeals Chamber differ-
ent from the Trial Chamber’s Judgement in which the test of ‘effective control’ was applied and
directing or influencing the actual military operations of the VRS by the Government of the
FRY and V] was considered as the decisive criterion to set up such a test. See supra note 88.

95. Ibid., para. 148.The only difference between the decision of the Appeals Chamber from the
Trial Chamber’s Judgement was the examination of the Dayton Peace Accord, to which the
FRY was signatory and represented Republika Srpska, to prove the overall control of the FRY
and its army, JNA/V]J, over the entity of Republika Srpska and VRS (see paras. 157-60).

96. Ibid., para. 162.

97. Trial Chamber, Celebici Camp Case, Judgement, paras. 230-1. It should be noted that the
Celebici Camp Case was rendered before the Appeals Chamber Decision on Tadic Judgement.
As far as the conclusion is concerned the Appeals Chamber Decision on Tadic Judgement and
the Celebici Camp Case Judgement are in compliance with each other apart from some differ-
ences with regard to the content and interpretation of the events.
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be considered as a deliberate attempt to cover up their participation in the
conflict.”®

The view taken by the International Tribunal in the Celebici Camp Case
is completely consistent with the Separate and Dissenting Opinion of Judge
McDonald in the Tadic Case.”

From the point of view of this study, it should be noted that the most
important point in international humanitarian law and human rights law is
the protection of the rights of individuals, thus, as will be pointed out
below, the nature of the armed conflict should not have a role to play in the
application of the rules of international humanitarian law to armed
conflicts and the grave breaches system, if it is still regarded as a different
concept of war crimes from other violations of the laws or customs of war
- we are not of this opinion - must be applicable to both armed conflicts
either international or non-international in character.'” However, it is neces-
sary to discuss to some extent the nature of the armed conflict in the
formerYugoslavia, in particular, the conflict in Bosnia-Herzegovina, since the
Appeals Chamber Decision on Jurisdiction held that the internationality of
an armed conflict was a prerequisite for the application of Article 2 of its
Statute (grave breaches) in light of the final judgements rendered by the
ICTY so far.

First, at first sight, both decisions of the Trial Chambers may seem to be
in compliance with the Appeals Chamber Decision on Jurisdiction in which
the nature of the armed conflict in the former Yugoslavia was considered as
having both international and internal dimensions. In this sense, the Tadic
and the Celebici Camp Cases’ Judgements do not create any controversy on
the premise that the first one regards the conflict as internal and does not
apply the grave breaches system, and the second one accepts the conflict
as international and applies the grave breaches system. However, what
creates the controversy is that both cases deal with the alleged crimes
committed in Bosnia-Herzegovina throughout 1992."! Under the principles
of international humanitarian law and the decision of the Appeals Chamber
on Jurisdiction, ‘international humanitarian law [rules] ... apply in the
whole territory of the warring States or, in the case of internal conflicts, the
whole territory under the control of a party, whether or not actual combat
takes place there’.'” Unless it is proven that the conflict in question (for a

98. Ibid., para. 234. For how this conclusion was reached, see paras. 208-27.
99. See Tadic Case, Separate and Dissenting Opinion of Judge McDonald. Actually, the Trial
Chamber refers to this fact in its decision para. 233.

100. See infra, p. 135, The Nature of Armed Conflicts Must Not Have Any Significance in
International Humanitarian Law.

101. See Prosecutor v. Dusan/Dusko Tadic Goran Borovnica, Initial Indictment, Case No. IT-94-1-T
(February 1995).This Indictment was amended twice in September and December 1995. It
charges the accused with events alleged to have occurred in the Omarska Camp, located in
the opstina of Prijedor, Bosnia-Herzegovina, between about 23 May and about 31 December
1992. (See Initial Indictment, paras. 2.1-2.6, 3.1-3.9; Second Amended Indictment, paras.
2.1-2.7, 3.1-3.9; Prosecutor v. Zejnil Delalic, Zdravko Mucic, also known as ‘Pavo’, Hazim
Delic and Esad Landzo, also known as ‘Zenga’, Indictment, Case No. IT96-21-T (19 March
1996).) The Indictment is concerned with events alleged to have occurred in the Celebici
Prison Camp, located in the Konjic municipality, Bosnia-Herzegovina, from May 1992 to
December 1992 (see paras. 1-15).

102. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 70 and also see para. 68.
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specific case) is a separate armed conflict, the rules applicable to the
conflict must be the same. On this ground, the cases occurring in the same
year, involving similar circumstances and evidence should not be treated
completely differently from one another. In this context, when both
decisions of the Trial Chambers of the ICTY are examined, the natural result
must be that at least throughout the year 1992, the conflict in Bosnia-
Herzegovina must be regarded as an international armed conflict for the
reasons explained in the Celebici Camp Case and in the Separate and
Dissenting Opinion of Judge McDonald in the Tadic Case."” As has already
been indicated above, at the appeal level, the Appeals Chamber reversed the
Trial Chamber’s Judgement in the Tadic Case and rightly held that the
conflict in question was an international armed conflict. The view taken by
the Appeals Chamber should be perceived as in compliance with the devel-
opment of international humanitarian law and most importantly with the
structure of the Yugoslavian case.'*

Second, the definition of aggression adopted by the UN General
Assembly in 1974 supports the view that the conflict in Bosnia-Herzegovina
was an international armed conflict in the sense that the JNA (later V)) and
the Government of the FRY left arms and military staff to the Bosnian Serbs
and also financed them through the payment of salaries in order to create a
‘Greater Serbia’in that part of Europe.This was sufficient evidence to regard
the involvement of any State in any conflict as a part of aggression as under
Article 3 (g) of the definition of aggression.'” If the involvement of the
authorities of the FRY cannot be perceived as a sort of aggression against
the State of Bosnia-Herzegovina, how can the act of handing over staff,
troops, weapons and so on by the JNA while it was withdrawing from
Bosnia-Herzegovina to the Bosnian Serbs instead of to the responsible
government, that is internationally recognised as a State Bosnia-
Herzegovina, be explained under international law? The only explanation
for this must be that the withdrawal of the JNA was fictitious and was a
cover-up for their participation in the conflict as decided by the ICTY in the
Celebici Camp Case and explained by Judge McDonald in her Separate and
Dissenting Opinion in the Tadic Case."®

103. Trial Chamber, Celebici Camp Case, Judgement, paras. 208-27; Separate and Dissenting
Opinion of Judge McDonald in the Tadic Judgement.

104. The Appeals Chamber with regard to the conditions of the applicability of the grave breaches
system as to be an international armed conflict and protected persons or property refers to
the Appeals Chamber Jurisdiction Decision (see Appeals Chamber, Tadic Case, Judgement,
paras. 80-2). However, it does not examine the possibility of the applicability of the system to
all conflicts. For these reasons, the same criticism is also valid for the Appeals Chamber’s Tadic
Judgement.

105. UN GA Res. 3314 (XXIX), (14 December 1974).Article 3 (g) of the Resolution states:

‘Any of the following acts regardless of a declaration of war, shall, subject to and in accordance
with the provisions of Article 2, qualify as an act of aggression: ...

(g) The sending by on behalf of a State of armed bands, groups, irregulars or mercenaries,
which carry out acts of armed force against another State of such gravity as to amount to the
acts ... or its substantial involvement therein’

106. See supra note 103 and accompanying text.The Supreme Court of Bavaria in the case of Public
Prosecutor v. Djajic (No. 20/96, 23 May 1997) also took the same view in its judgement with
regard to the application of the Geneva Conventions to the Yugoslavian conflict at a national
level, in C.J.M. Safferling,‘Case Note with Commentary’ (1998), 92 AJIL, pp. 530-1.
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Thirdly, the practice of domestic criminal courts with regard to the appli-
cation of the grave breaches system for the Yugoslavian situation again
supports the view that the conflict was an international armed conflict."”
Undoubtedly, the jurisdictional base for the application of the grave
breaches system by a national criminal court is the concept of universal
jurisdiction and that does not create a breach of the principle of State sover-
eignty.As far as the practice of domestic criminal jurisdiction is concerned,
the requirement of armed conflict that it be international in nature is a sine
qua non element to apply the system not to violate sovereignty of States. For
an International Tribunal, as will be explained below, to apply the grave
breaches system such a requirement must not be a prerequisite jurisdic-
tional element. However, the Appeals Chamber in the Jurisdiction Decision,
as indicated above, decided that the internationality of armed conflict was
a prerequisite jurisdictional element for the applicability of the grave
breaches system as a result of the principle of State sovereignty.’” In this
sense, to be in compliance with the State practice, the ICTY should decide
that the conflict has international aspects. From the perspective of interna-
tional humanitarian law, it is not easy to explain while a national court
describes the conflict as an international armed conflict, how the
International Tribunal can consider it as non-international on the premise
that the interpretation and application of the rules of international human-
itarian law by the Tribunals or the ICC must be more flexible than their
domestic counterparts as far as the protection of innocent civilians and the
jurisdictional base of the international judicial bodies are concerned.

Lastly, the point in respect to what the criterion must be to determine
whether an armed conflict is international or internal and the applicability of
the Nicaragua Case by the International Tribunal should be examined. The
decision of the ICJ in the Nicaragua Case cannot be regarded as guiding the
ICTY to determine the nature of the conflict in the former Yugoslavia, more
specifically in Bosnia-Herzegovina, on the ground that the jurisdictional base
of the ICJ and the International Tribunal are completely different and, in the
Nicaragua Case, the major problem was the concept of State responsibility,
not individual criminal responsibility.'” However, even if it is regarded as a
guideline to determine the nature of armed conflicts, its interpretation and
application by the majority of the Trial Chamber in the Tadic Case must be
considered as misinterpreted and misapplied by the Tribunal on the following
basis: To determine that an armed conflict has an international aspect as a
result of an agency relationship between the State in question, on the one
hand, and the armed forces and authorities of the Party to the conflict, on the

107. Ibid.; In Re G., Military Tribunal, Division 1, Lausanne, Switzerland, 18 April 1997, in Ziegler,A.
R.,‘Case Note with Commentary’ (1998), 92 AJIL, p. 78; and also see Fischer, H.,‘Some Aspects
of German State Practice Concerning IHL (1998), 1 YHIL, p. 380.

108. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 80.

109. Separate and Dissenting Opinion of Judge McDonald in the Tadic Judgement, paras. 27-8;
Celebici Camp Case, Judgement, paras. 230-1; Meron, T., ‘Classification of Armed Conflict in
the Former Yugoslavia: Nicaragua’s Fallout’ (1998), 92 AJIL, pp. 236-7; Fenrick, W.,, ‘The
Development of the Law of Armed Conflict through the Jurisprudence of the International
Criminal Tribunal for the Former Yugoslavia’, in Schmitt, M. N. and L. C. Green (eds), The Law
of Armed Conflict: Into the Next Millennium, Vol. 71 (Newport, Rhode Island: Naval War
College, 1998), p. 83.
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other hand, the Nicaragua Case did not establish the criterion of ‘effective
control’ to decide whether there exists an agency relationship; the concept of
dependency for the war necessities and control (not necessary to be effec-
tive) in this sense should be enough to characterise the conflict as having an
international dimension.'” In the appeal stage of the Tadic Judgement, the
Appeals Chamber has applied the concept of overall control, which should be
regarded as supporting this view, to determine whether there existed an
international armed conflict in the period of Yugoslav conflict in question.'"!
It is very clear that the view taken by the Appeals Chamber will be authorita-
tive in the practice of the ICTY and will create the main guideline for the
following cases of this Tribunal in relation to this specific point.

Moreover, it should not be forgotten that finding a State responsible for
its wrongful acts and the nature of the conflict are totally different concepts
and to find the State responsible, there is no need to find out the nexus
between attribution and the nature of the armed conflict'? that constitutes
further evidence why the Nicaragua Case must not create a precedent for
the International Criminal Tribunal. In relation to the Yugoslavian conflict,
the ICJ was again faced with the issue of determining State responsibility, in
this case the responsibility of Yugoslavia (Serbia and Montenegro) for acts
of unlawful intervention as argued by Bosnia-Herzegovina that Yugoslavia
violated Articles 2 (1-4) and 31 of the UN Charter, and customary interna-
tional law in the Case Concerning Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (hereinafter the
Genocide Case).'” In this case, the ICJ did not discuss the nature of the
conflict at the provisional measures stage. The Case is still under examina-
tion by the Court.As will be discussed in the following chapter, as far as the
application of the Genocide Convention is at issue, the nature of the armed
conflict does not have any role to play in the sense that ‘genocide, whether
committed in time of peace or in time of war, is a crime under international
law’."** The ICJ in the Genocide Case referred to this fact as follows:

the Convention [Genocide Convention] is applicable, without refer-
ence to the circumstances linked to the domestic or international
nature of the conflict, provided the acts to which it refers in Articles
IT and IIT have been perpetrated. In other words, irrespective of the
nature of the conflict forming the background to such acts, the
obligations of prevention and punishment which are incumbent
upon the States parties to the Convention remain identical.'”

110. Separate and Dissenting Opinion of Judge McDonald in the Tadic Judgement, para. 4. If the
Nicaragua Case is considered as a precedent, the view taken by Judge McDonald in her
Separate and Dissenting Opinion in the Tadic Judgement must be accepted as authoritative for
the interpretation and application of the Case into the Yugoslavian situation.

111. See supra notes 90-6 and accompanying text.

112. Meron, ‘Classification of Armed Conflict ...", pp. 240-1.

113. Case Concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia-Herzegovina v. Yugoslavia), Request for the Indication of
Provisional Measures (1993), ICJ Rep., pp. 3, 325; Jurisdiction and Admissibility (1996), ICJ
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In light of this fact, and the reasons explained above, even if the ICJ in
its final judgement holds that the nature of the armed conflict is either inter-
national or non-international, although it is not necessary for the Case, it
should not guide the ICTY. Moreover, the ICJ does not have jurisdiction over
the establishment of individual criminal responsibility.!’® Given this
background, there is no way to accept the opinion that the determination
of the nature of the conflict in the former Yugoslavia is a vital issue and thus
it should be decided by the ICJ, not by the ICTY which has a limited juris-
diction and mandate."”

In sum, for the reasons explained above, the conflict in question must be
regarded as having international aspects more than having internal dimen-
sions.'®

The Nature of Armed Conflicts Must Not Have Any Significance in
International Humanitarian Law

Having indicated the practice of the ICTY in relation to the existence of an
international armed conflict to apply the grave breaches system and
presented our view that if this condition is still important why the conflict
must be considered as international in nature, now one of the major
purposes of the study is to show why the characterisation of armed
conflicts must not affect the application of different laws to individual
armed conflicts as far as the protection of innocent civilians in a wartime
situation is concerned.

Firstly, the nature of armed conflicts has increasingly changed from inter-
national to internal or internationalised in the last decades of the twentieth
century. In this sense, the laws of war codified in the Geneva Conventions
have become irrelevant.'” As indicated earlier,'” the Geneva Conventions
were one of the major results of the Second World War and the intention
behind them was to codify rules governing international armed conflicts.At
that time, the principle of sovereignty of States was dominant and there was
no possibility of accepting criminal jurisdiction of other States due to it
being considered as infringement of States’ sovereignty. In the Geneva
Conventions just one Article (Common Article 3 to the Geneva
Conventions) was drafted to regulate internal armed conflicts and it was
not included in the grave breaches system of the Conventions which could
only be applied to the conflicts that have international character. However,

115. The Genocide Case, Jurisdiction and Admissibility, para. 31.

116. See supra Chapter 1, note 106 and accompanying text.

117. Alvarez. J.E., ‘Rush to Closure: Lessons of the Tadic Judgement’ (1998), 96 Mich. L. Rev., pp.
2099-100.

118. Some scholars regard the conflict in the former Yugoslavia as an internal armed conflict.
Amongst them: Gray, C., ‘Bosnia and Herzegovina: Civil War or Inter-State Conflict?
Characterization and Consequences’ (1996), 67 BYIL, pp. 178-9; Nier III, p. 313; Hayden, R.M.,
‘Bosnia’s Internal War and the International Criminal Tribunal’ (1998), 22 Flet. For. World Aff.,
p. 50.

119. Lopez, p. 916; O’Connell, M.E.,‘New International Process’ (1999), 93 AJIL, p. 346.

120. See supra Chapter 3, note 21 and accompanying text.
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the developments being witnessed by the international community since
1950 have shown that distinguishing armed conflicts as either international
or internal has been becoming increasingly difficult, and the differences
between the grave breaches system and other war crimes in terms of which
law and under which conditions will be applied have been becoming irrel-
evant'*' as far as the protection of innocent civilians in wartime
circumstances or more generally, the protection of human rights is
concerned. For these reasons, the artificial distinction'** should not have any
role in determining which law will be applied to which type of conflict.The
view taken by the ILC with regard to war crimes in its 1996 Draft Code
reflects the desire of the international community at least in terms of
abandoning the distinction between the grave breaches system and other
violations of the laws or customs of war.'”* However, the ICC Statute
separately regulates the concept of the grave breaches system from the
other violations of the laws or customs of war under the law applicable to
international armed conflicts'** that is not consistent with the development
of international humanitarian law and that can create some problems due
to having two different categories of war crimes for international armed
conflicts in specific, instead of having one governing all armed conflicts in
general (the ICC Statute regulates internal armed conflicts in a similar way
as well)." To avoid such problems, Article 8 of the ICC Statute should not
have constituted different laws for different categories of armed conflicts
and, in particular, should not have included the grave breaches system just
for international armed conflicts. For this reason, the ICC Statute in this
respect should have been drafted as follows: “The Court shall have jurisdic-
tion in respect of war crimes irrespective of the nature of the armed
conflict’'* Although the ICC Statute includes such a different law applica-
ble to international armed conflicts from internal armed conflicts, as will be
indicated below, in terms of the grave breaches system or other violations

121. McDonald,A.,The Year in Review’ (1998), 1 YIHL, p. 120.

122. Abi-Saab, R., ‘Humanitarian Law and Internal Conflicts: The Evolution of Legal Concern’, in
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Dusko Tadic’ (1997), 12 St. John'’s J. L. Comm., p. 382; Separate Opinion of Judge Abi-Saab on
the Defence Motion for Interlocutory Appeal on Jurisdiction (Appeals Chamber, Tadic Case,
Jurisdiction Decision), p. 5.

123. Art. 20 of the ILC Draft Code.

124. Art. 8 of the ICC Statute.

125. Cassese, A., ‘The Statute of the International Criminal Court: Some Preliminary Reflections’
(1999), 10 HJIL, p. 150.

126. Article 8 (1) of the ICC Statute states: “The Court shall have jurisdiction in respect of war
crimes in particular when committed as part of a plan or policy or as part of a large-scale
commission of such crimes’ (emphasis added), then in Art. 8 (2) (a) the grave breaches system
and in Art. 8 (2) (b) other violations of the laws and customs applicable in international armed
conflict are regulated. Art. 8 (2) (c, d, e, f) governs internal armed conflicts. At this point, it
should be noted that the ICC Statute for war crimes introduces a new element that ‘in respect
of war crimes in particular when committed as part of a plan or policy or as part of a large-
scale commission of such crimes’ which cannot be found in the Nuremberg Charter, the
Geneva Conventions and Additional Protocols thereto, and that causes some problems as to
mixing war crimes with the concept of crimes against humanity described in Article 7 of the
ICC Statute as ‘any of the following acts when committed as part of a widespread or system-
atic attack directed against any civilian population ... (emphasis added). This type of
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of the laws or customs of war applicable to international armed conflicts,
on the one hand, and of its internal counterpart regulations, on the other
hand, if this does not constitute a different concept of jurisdiction such as
universal jurisdiction for the grave breaches.

Secondly, the grave breaches system must be applicable to all conflicts
irrespective of the nature of the armed conflict, and for its applicability, the
element of internationality must not be a precondition for international
tribunals or the ICC on the ground that the grave breaches system was
introduced into international humanitarian law in order to provide the
enforcement of the system by States parties to the Conventions by way of
adopting the concept of universal jurisdiction.'” At the international level,
the development of international humanitarian law and the practice of the
ad hoc tribunals proved that the notion of universal jurisdiction could not
be only devoted to the grave breaches system, as will be indicated below.
The ICC Statute also indicates this fact by establishing the conditions of the
exercise of jurisdiction regardless of whether the acts constitute grave
breaches or other violations of the laws or customs of war or whether they
are committed in an international armed conflict or non-international
armed conflict."”® From the point of view of war crimes, as indicated earlier,
the main distinction of the grave breaches system from other war crimes is
the recognition of the concept of universal jurisdiction which brings an

regulation must be assessed as unfortunate in terms of determining the conditions of the
crimes under which the ICC can deal with such crimes. This way of adoption of the ICC
Statute should be regarded as a drawback as far as the customary international humanitarian
law is concerned for that considered that each act can constitute a war crime, regardless of
being committed as part of a plan or policy or as part of a large-scale commission. In addition,
the problem with the new element lies in its interpretation. Does it mean that an individual
who committed a single crime in a wartime situation will not be prosecuted and punished as
long as it was proved that such offence was committed as part of a plan or policy or as part
of a large-scale commission? If so, the regulation of the ICC Statute cannot be accepted as
reflecting the customary international law in this regard. As long as it is understood that the
main purpose of the ICC is to prosecute major criminals, in other words, high-ranking military
and political individuals responsible for the commission of war crimes, the interpretation of
new elements in this way may be understandable, but this cannot be the conclusion that can
be drawn from the provisions of the ICC Statute. Cassese regards the new element as ‘relat[ing]
to the Court’s jurisdiction and must not affect the existing notion of war crimes’ (Cassese, The
Statute of the International Criminal Court ...", p. 149). If this view is right, it should have been
indicated in some other Articles, not under war crimes. Hopefully, the ICC will solve this
problem through its case law.The practice of the ad hoc tribunals will clearly guide the ICC in
this respect.

127. Trial Chamber, Aleksovski Case, Dissenting Opinion of Judge Rodrigues, para. 38.

128. Article 12 of the ICC Statute brings the condition of State consent to have a jurisdiction over
war crimes, genocide, crimes against humanity and the crime of aggression. One of the
consents of the related States - the State where the act occurred or the State of nationality of
the accused or a third State which is not party, but accepts the jurisdiction of the ICC with
regard to the crime in question - is enough to exercise jurisdiction. Apart from this general
principle, if the Security Council acting under Chapter VII of the UN Charter refers to the
Prosecutor pursuant to Article 13 (b) of the ICC Statute that a situation in which war crimes,
genocide, crimes against humanity or the crime of aggression has occurred, to exercise juris-
diction over such crimes, the ICC does not need the consent of related States. This way of
regulation must be considered as the impact of the establishment of the ICTY and the ICTR
on the ICC Statute (Cassese, ‘The Statute of the International Criminal Tribunal ...", p. 161).
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obligation (erga omnes in nature) on States to punish or extradite the
persons responsible for committing such acts. As long as the 1949 Geneva
Conventions and States parties to these Conventions are concerned, for
domestic enforcement of international humanitarian law, the distinction in
this regard can be accepted. However, for the ad hoc tribunals or the ICC,
the system as including the universal jurisdiction concept cannot be
imported into the international level. The international community today
has two ad hoc tribunals and the ICC that should not tolerate any more
human rights law violations just because of the artificial distinction of
armed conflicts and of different concepts of jurisdiction for different types
of crimes.This is because they were created in the 1950s in the absence of
an international criminal court and under the completely different situa-
tions that were faced by the international community at that time. For these
reasons, the ad hoc tribunals or the ICC must interpret and apply the inter-
national humanitarian law instruments, in this context the Geneva
Conventions, in compliance with the development of international law and
the situations in the world that have increasingly changed since 1950.
Thirdly, as will be discussed later, the view taken by the Appeals
Chamber in the Tadic Jurisdiction Decision in relation to the interpretation
of Article 3 (violations of the laws or customs of war) of its Statute as a very
broad category of crimes ‘cover[ing] all violations of international humani-
tarian law other than the ‘grave breaches’ of the four Geneva Conventions
falling under Article 2 (or, for that matter, the violations covered by Articles
4 and 5, to the extent that Articles 3,4 and 5 overlap)’,'® covering Common
Article 3 to the Geneva Conventions and Additional Protocol II and appli-
cable to all conflicts regardless of the nature of the conflict on the basis that
they are minimum fundamental customary law rules,” is not consistent
with the view taken by the Appeals Chamber with regard to the applicabil-
ity of the grave breaches system that was created as only applicable to
international armed conflicts in the Geneva Conventions. If the ICTY had
strictly interpreted Common Article 3, as Article 2 of its Statute, it would not
have been possible to apply the Article to international armed conflicts
since Common Article 3 clearly deploys the phrase ‘armed conflict not of an
international character’. In this context, there is a clear controversy in the
interpretation and application of Articles 2 and 3 of the ICTY Statute. It is
not understandable that while the ICTY applied the grave breaches system
without mentioning the customary nature of these rules, and why it inter-
preted Common Article 3 to the Geneva Conventions under Article 3 of its
Statute, it concluded that the nature of armed conflict was not important to
apply it."”* There is no doubt that the grave breaches system is part of the
fundamental norms of international humanitarian law that are customary

129. Appeals Chamber, Tadic Case, Jurisdiction Decision, para. 87.

130. Ibid., paras. 91, 102, 103, 117, 137.The Final Judgements of the ICTY: Tadic Case, Judgement,
paras. 609-17; Celebici Camp Case, Judgement, paras. 316-17; Furundzija Case, Judgement,
paras. 132-3.
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Law’ (1996), 90 AJIL, p. 242; Meron, T., ‘War Crimes Law for the Twenty-First Century’, in
Schmitt and Leslie (eds), p. 328; Separate Opinion of Judge Abi-Saab in the Jurisdiction
Decision on Appeal, p. 4; O’Connell, p. 348.
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law rules in nature and must be applicable to all types of armed conflicts.'*
In this sense, the ICC Statute must be perceived as a step backward from
customary international law since considering the grave breaches system
only applicable to international armed conflicts.

Fourthly, the international community has been witnessing the criminal-
isation of internal atrocities’” which creates the same effect as the grave
breaches system on the premise that once the international community
recognises the criminalisation of internal conflicts and the individual crimi-
nal responsibility for that it should be considered as giving a right to every
State to prosecute or extradite the persons responsible. In other words, acts
constituting non-grave breaches but violations of the laws or customs of
war can fall within universal jurisdiction.'* The practice of the international
community leads to this conclusion for the following reasons: Firstly, for
example with regard to crimes against humanity and the crime of genocide,
the notion of universal jurisdiction was accepted in the absence of a provi-
sion, in particular in the Genocide Convention. In this sense, why should
not violations of Common Article 3 and Additional Protocol II be regarded
as leading to the universal jurisdiction inherent it?'** Secondly, although
violations of Common Article 3 and Additional Protocol II were not included
in the grave breaches system, they are of concern to the international
community and must be subject to universal condemnation and States’ duty
in this respect must be characterised as erga omnes in nature.'* The latest
developments in international humanitarian law support such a result. In
light of the practice of the ad hoc tribunals (in relation to the applicability
of Common Article 3 and Additional Protocol II to the Yugoslavian and
Rwandan cases),'”’” the regulations of the 1996 ILC Draft Code™® and the ICC
Statute,'” it can be concluded that although, at first sight, it may seem that
there is a big difference between the grave breaches system and other viola-
tions of international humanitarian law, such as violations of Common
Article 3 and Additional Protocol II, this difference does not create any
obstacle to holding individuals criminally responsible, as long as the juris-
diction of the ICC and legal instruments in this regard are concerned. In
particular, the ICC Statute does not introduce a special jurisdiction for the
grave breaches system, even though it is designed as a separate category of
crimes. With regard to the jurisdiction of the ICC over international crimes,
there is no distinction between the grave breaches and other serious viola-
tions of the laws or customs of war, regardless of whether they are
committed in an international or non-international armed conflict, as far as
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Defence Motion to Dismiss the Amended Indictment for Lack of Jurisdiction Based on the
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the concept of universal jurisdiction and its applicability are concerned. For
these reasons, the traditionally and artificially accepted distinction between
this category of crimes with regard to whether providing universal juris-
diction is outdated today, and the Conventions in this regard must be
interpreted as consistent with the development of international humanitar-
ian law, in particular consistent with the developed customary international
law, and the needs of the international community.

Lastly, it should be noted that the substantive content of the grave
breaches system and Common Article 3 is similar to each other.'* Both
regulations mainly consist of guaranteeing minimum human rights standards
in an armed conflict situation and innocent persons are protected against
horrendous crimes of concern to the international community such as
murder, rape, torture, inhuman treatment and hostage taking.'"' They can all
be committed in international or internal armed conflicts.'* Although grave
breaches of the Conventions resemble the offences in Common Article 3 and
Additional Protocol II, the application of these rules as differing from inter-
national to internal conflicts can create illogical results. For example, as
indicated above, one of the conditions of the applicability of the grave
breaches system to an armed conflict is that it be an international armed
conflict, which can cause some problems. Under such circumstances, if the
Yugoslavian case is considered as just simply an internal armed conflict,
charges of torture, murder or rape cannot be brought before the ICTY as
grave breaches of the Conventions. They can be presented as violations of
the laws or customs of war (Article 3), genocide (Article 4) or crimes against
humanity (Article 5), however, all other categories of crimes require different
elements to set up individual criminal responsibility and, as a consequence,
some of the worst crimes can go unpunished as a result of the artificial
distinction between the classification of armed conflicts as either interna-
tional or internal in character.'® From the point of view of international
humanitarian law, such an outcome cannot be justified on any ground.The
question of what makes these crimes (grave breaches of the Conventions) so
special and only applicable to international armed conflicts, not applicable
to internal conflicts, cannot be answered as far as the protection of human
rights and of innocent lives in wartime situations are concerned.

The Concept of Protected Persons or Property

The concept of the grave breaches system and the offences enumerated in
Article 2 of the ICTY Statute can only be applicable when the acts are
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perpetrated against persons or property considered as ‘protected’ by the
Geneva Conventions. Article 4 of the Fourth Geneva Convention on
Civilians defines protected persons as ‘those who, at any given moment and
in any manner whatsoever, find themselves, in case of a conflict or occupa-
tion, in the hands of a Party to the conflict or Occupying Power of which
they are not nationals’.'* The Geneva Conventions do not only protect
persons in a wartime situation, but also protect the property that mainly
includes hospitals and the personal property of civilians.'® In the case of
the dissolution of the former Yugoslavia the international community
witnessed how the hospitals, schools, cultural or religious places and
individual property of civilians were targeted.To avoid such a horrendous
outcome, the inclusion of the protection of property under the grave
breaches system has a significant place in international humanitarian law,
but in the practice of the ICTY, this concept can be examined at a second-
ary level since the ICTY has mainly concentrated on the notion of protected
persons.'

The concept of protected persons for the first time by the ICTY was
interpreted in the Tadic Jurisdiction Decision as an interlocutory appeal. The
Appeals Chamber'” in its decision examined the concept of protected
persons in connection with the nature of the armed conflict and held that
‘provisions of the Geneva Conventions apply to persons or objects
protected only to the extent that they are caught up in an international
armed conflict’.'* According to the Chamber the requirement of interna-
tionality was a sine qua non element for the application of the grave
breaches and its second requirement of being protected persons or property
for the following reason: If the conflict between the forces of the Bosnian
Government and of the Bosnian Serbs had been regarded as international in
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Rajic and Victor Andric, Case No: IT-95-12-R61 (13 September 1996), paras. 38-43.
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particular after the withdrawal of the JNA under the assumption that the
Bosnian Serbs acted as de facto agents or organs of the FRY, it would have
created an unjustifiable conclusion that atrocities committed by the Bosnian
Serbs against the Bosnian Muslims in their hands would be regarded as grave
breaches, because such civilians would be regarded as protected persons
while atrocities committed by the Bosnian forces against the Bosnian Serbs
in their hands would not be regarded as grave breaches, because such civil-
ians would not be considered as protected persons under the Convention
due to sharing the same nationality with the Bosnian Muslims.'*

The ruling of the Appeals Chamber was followed by the Trial Chamber
in the Tadic Judgement that was the first and detailed examination of the
notion at a final judgement level. The majority of the Chamber'* - as paral-
lel to the Appeals Chamber Decision on Jurisdiction and the nature of the
armed conflict - held that the victims of the alleged offences were not
protected persons in the hands of a party to the conflict or occupying
power of which they were not nationals on the grounds that the conflict in
Bosnia and Herzegovina after the withdrawal of the JNA on 19 May 1992
could be regarded as an internal armed conflict and the armed forces of the
Republika Srpska could not be considered as de facto organs or agents of
the FRY under the guidance of the Nicaragua Case."' The criterion for the
determination of whether victims of the alleged offences were protected
persons under the Fourth Geneva Convention was the same as with the
requirement of internationality discussed by the Chamber in its decision.'”
The same view was also deployed by the ICTY in the Aleksovski
Judgement.””* However, in the appeal stage, the Appeals Chamber in relation
to the Tadic Judgement has taken a completely different view from that of
the Trial Chamber. Having decided that the conflict was an international
one, the International Tribunal held that victims of the alleged crimes were
protected persons on the ground that the Bosnian Serb forces were acting
de facto organ of the FRY and the Geneva Conventions (in this context
Article 4 of the Fourth Geneva Convention) should be interpreted in light
of its purpose which is the protection of civilians to the maximum extent."*

Even before the ruling of the Appeals Chamber in the Tadic Judgement,
the other Trial Chamber of the ICTY in the Celebici Camp Case had taken a
completely different view from those of the Tadic and Aleksovski
Judgements of the Trial Chamber and decided - in addition to the charac-
terisation of the armed conflict in Bosnia and Herzegovina- that for the
purposes of the application of the grave breaches system under Article 2 of

149. Ibid., para. 76. For quotation see supra note 68.

150. Presiding Judge McDonald was dissident on this point. See Separate and Dissenting Opinion of
Judge McDonald in the Tadic Judgement.
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supra, p. 135,The Nature of Armed Conflicts Must Not Have Any Significance in International
Humanitarian Law.
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the Statute, the victims of the alleged offences - in this case the Bosnian
Serbs - must be regarded as having been in the hands of a party to the
conflict or occupying power of which they were not nationals, the
Government of Bosnia and Herzegovina'> on the basis that the conditions
of Article 4 of the Geneva Convention on Civilians must be interpreted in a
more flexible manner to meet the necessities of the international commu-
nity and also to be in accordance with the development of the human rights
doctrine.”® In this sense, domestic legislation of a State on citizenship in a
situation of disintegration of the State which leads to the creation of new
States and the concept of State succession cannot be the convenient crite-
rion to decide whether victims of grave breaches of the Conventions can
enjoy the protected person status or not as far as the purpose of the
Convention that is the protection of individuals not to protect State inter-
ests in this regard is concerned."’

In addition to the interpretation of nationality in this way, one of the
other important points in the Celebici Camp Case that should be noted is
that the characterisation of the armed conflict and the concept of protected
persons or property are significantly different elements, although they have
close link in most cases."®

From the perspective of international humanitarian law, the view taken
by the Trial Chamber in the Celebici Camp Case and by the Appeals
Chamber in the Tadic Case (Judgement) must be regarded as more conven-
ient than other views for the following reasons: Firstly, the Geneva
Conventions, which were drafted to mainly regulate international armed
conflicts after the Second World War, must be interpreted and applied flexi-
bly to be in accordance with the development of international
humanitarian and human rights law that has rapidly changed since 1950.
Secondly, the protection of individuals’ rights in a wartime situation must
not be violated by way of literally interpreting and applying the norms of
international humanitarian law, as witnessed in the Tadic and Aleksovski
Judgements of the Trial Chamber with regard to the concept of nationality.

In light of the practice of the ICTY and of the development of interna-
tional humanitarian law, it must be noted that the concept of protected
persons or property should be interpreted and applied in compliance with
the following principles:
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First, there should not be a connection between the nature of the armed
conflict and the concept of protected persons or property. If the concept
of protected persons or property as a condition for applying the grave
breaches system is examined in connection with the nature of conflicts, as
the Appeals Chamber on Jurisdiction Decision, the Trial Chambers on the
Tadic Judgement and the Aleksovski Judgement did, in other words, its
application depended upon the existence of an international armed
conflict, how can it be explained that for the application of the grave
breaches system two different elements are required? The determination of
the concept of protected person status by means of depending on the inter-
natjonality of the conflict makes this element ineffective since it is inherited
in the results of international armed conflicts, as being witnessed in the
application of the notion by way of interpreting the phrase ‘in the hands of
a party’ by the Appeals Chamber’s Jurisdiction Decision and the Trial
Chambers’ Tadic and Aleksovski Judgements. Such an outcome cannot be
welcomed from the point of view of international humanitarian and human
rights law on the grounds that the internationality of a conflict and the
concept of protected persons are quite different concepts.”™ Of course, it is
clear that if the conflict is an international one, it is easy to establish the
second element of the grave breaches system.There is no doubt that inter-
national armed conflicts bring the protected persons notion into the
international law field at the same time. However, this way of interpretation
and application of the norms of international humanitarian law do not meet
the needs of the international community, and as has been witnessed, the
nature of the conflicts has increasingly changed from international to inter-
nal or internationalised one. In particular, in a situation of disintegration of
a Federal State like the former Yugoslavia and in a situation of conflict
within a State that has different ethnic origins, religious beliefs, culture and
so on, such as the Rwanda and Kosovo cases, is it possible to say that differ-
ent groups or communities cannot be regarded as protected persons? For
these reasons, the provisions of the grave breaches system of the Geneva
Conventions must be interpreted and applied by taking into account the
reality of the structure of an international humanitarian law.

Moreover, it should be noted that Article 2 of the ICTY Statute replaced
the notion of ‘protected persons’ by a specific designation of ‘civilians’.As a
result of adopting Article 2 in this way, it was provided that the grave
breaches system can be applied by the International Tribunal whenever
they are committed against civilians regardless of the nature of the conflict
as international or non-international in nature.'® In this sense, it is not even
necessary to interpret and apply the grave breaches system of the Geneva
Conventions in the way already indicated above. The wording of the ICTY
Statute must be carefully examined and interpreted. However, when the
entire Article is taken into account, a clear controversy can be noted

159. Trial Chamber, Celebici Camp Case, Judgement, para. 210; Prosecution’s Pre-Trial Brief (Simic
& Others, Case No: IT"95-9-PT, 31 March 1999), para. 73.

160. Joyner, ‘Arresting Impunity ...", p. 157.This way of adoption of the ICTY Statute also supports
the view that there must not be any artificial distinction between international or internal
armed conflicts and other conflicts and different laws for different types of conflicts.
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between the first paragraph deploying the phrase ‘acts against persons or
property protected’ and the scope of the grave breaches system deploying
the term ‘civilian’ or ‘civilians’. The ICTY should interpret and overcome this
controversy in favour of the use of the term ‘civilians’ which is in compliance
with the development of inter-national humanitarian and human rights law
and more importantly is consistent with the Yugoslavian situation. In general,
the way of drafting the ICTY Statute indicates the trend in international law
as to protecting human rights violations, but the most recent and significant
development in international humanitarian law, the adoption of the ICC
Statute, is not in compliance with the ICTY Statute with regard to the
adoption of the grave breaches system.'*" It uses literally the same phrases as
the Geneva Conventions.That is why, it must be considered as avoiding these
important achievements of the international community.

On this point, it must be noted that in accepting the concept of
protected persons as a separate element from the nature of armed conflicts
it is vitally important to provide its applicability to internal armed conflicts
and also constitutes a great deal of evidence to prove why the grave
breaches system must be applicable to all conflicts irrespective of their
characteristics.

Second, the notion of protected persons must not be interpreted by way
of using the concept of nationality that derives from the domestic legisla-
tion on citizenship on the basis that the Geneva Conventions and literal
interpretation of its provisions are not sufficient for the needs of the inter-
national community that has occurred since 1950. For this reason, the
interpretation and application of the grave breaches system, in particular, of
the protected person status must be flexible' as the Trial Chamber was in
the Celebici Camp Case for the purposes of the applicability of the system.
The use of the term ‘civilians’ in the provisions of Article 2 of the Statute also
indicates the necessity for flexible interpretation of the concept of nation-
ality, in particular for the cases of dissolution of Federal States. In such
circumstances, the concept of nationality should be taken into account in
accordance with the notion of ‘community’ which was clearly defined by
the Permanent Court of International Justice in 1930.'® In terms of inter-
preting nationality, there must not be any problem using the concept of
‘community’ to guide the International Tribunal on this issue when the
circumstances are not in compliance with the domestic legislation on
citizenship and the facts of events, such as the Bosnian Serbs had the
citizenship of Bosnia and Herzegovina, but they did not accept it, and took
part in the conflict against the State of Bosnia and Herzegovina.

161. See Article 8 (2) (a) of the ICTY Statute.

162. Paust, ‘Applicability of International Criminal Law ...’, pp. 512-13.

163. Interpretation of the Convention Between Greece and Bulgaria Respecting Reciprocal
Emigration (Question of ‘Communities’), Section B, No. 17 (31 July 1930). The notion of
‘community’ is defined as ‘... a group of persons living in a given country or locality, having
race, religion, language and traditions of their own,and united by [those factors] in a sentiment
of solidarity, with a view to preserving their traditions, maintaining their form of worship,
securing the instruction and upbringing of their children in accordance with the spirit and
traditions of their race and mutually assisting one another’, in Roch, p. 21.The author prefers
the definition of ‘community’ to the definition of ‘group’indicated in the Genocide Convention
with regard to the applicability of the Convention to the Yugoslavian case.
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In the same vein, the Appeals Chamber in the Tadic Judgement decided
that in modern inter-ethnic armed conflicts, which the international
community has been dealing with since the 1950s, ethnicity is more impor-
tant than the concept of nationality and it is sufficient to define the concept
of protected persons.'* The view taken by the Appeals Chamber should be
perceived as in compliance with the reality of international humanitarian
law and the Yugoslavian case. It is also important to indicate how the
Geneva Conventions should be interpreted and applied to the events that
are not international armed conflicts known from history. However, if the
Appeals Chamber have used the concept of ‘community’ instead of ‘ethnic-
ity’ to determine whether victims of armed conflicts were protected
persons or not, it would have been more convenient since the concept of
community is broader and more suitable than the concept of ethnicity for
defining a group of people as protected persons under the Geneva
Conventions.

The Substantive Content of the Grave Breaches System

One of the other major contributions of the practice of the ad hoc tribunals
to international humanitarian law and its impact on the ICC can be
examined in the determination of the scope of the grave breaches system
and the definition of the elements of each crime regarded as falling within
the grave breaches system.

Before analysing the practice of the ad hoc tribunals, in this context, the
principle of legality (nullum crimen sine lege) in international law and the
interpretation and application of it by the International Tribunals need to be
briefly indicated.

As is well known from the national criminal justice systems, the princi-
ples of nullum crimen sine lege and nulla sine lege, are basic pillars of the
enforcement of individual criminal responsibility. However, the application
of these rules in the international criminal justice system is quite different
from its domestic counterparts since the method of criminalisation of
conduct is different for national and international criminal institutions.'®
While the criminalisation of an act relies upon legislation at the national
level, there is not any institution making law for the international criminal
justice systems and the principles can be drawn from conventions or
customary international law.'® As a result of this situation, crimes in inter-
national humanitarian and criminal law are regulated as a broad category
such as war crimes, crimes against humanity without providing any detailed
definitions of crimes and their elements.'” For example, acts that wilfully
cause great suffering or serious injury to body or health constitute a crime
punishable under the grave breaches system, but what such acts are not
clear. There is no doubt that rape or any other sexual violence can be

164. Appeals Chamber, Tadic Case, Judgement, para. 166.

165. Trial Chamber, Celebici Camp Case, Judgement, para. 403.

166. Ibid., para. 404.

167. Cassese, ‘The Statute of the International Criminal Court ..., pp. 148-9; Murphy, S.D., ‘Progress
and Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia’ (1999), 93
AJIL, p. 87.
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punishable under this category, although they are not explicitly included in
the grave breaches system.'® Should such an interpretation and application
of the norms of international humanitarian law be perceived as a violation
of the principle of legality? The same criticism is also valid for the Statutes
of the ad hoc tribunals which have the same characteristics. The
Commentary to the ICTY Statute, not to violate the principle of nullum
crimen sine lege, states that the International Tribunal ‘should apply rules of
international humanitarian law which are beyond any doubt part of custom-
ary law’.'® With regard to the way of adoption of the Statutes of the
Tribunals, the view that the principle of legality was violated since in the
definitions of crimes there should have been included the elements of
offences' does not have any ground in international law. As far as the
Statutes of the ICTY and the ICTR are concerned, from the perspectives of
technical and domestic law, their regulations can be regarded as not suffi-
cient. However, for the reasons explained above, in the international field,
one cannot expect to find a detailed criminal code consisting of the
elements of crimes that is also not required by international law'”" although
it is desirable. Non-inclusion of the crimes and their elements do not mean
that the principle of legality is violated. At this point, the practice of the
international criminal institutions has a very significant role to play in inter-
preting and applying the elements of offences, in other words, more
generally for determining the scope of crimes and their elements. One of
the most important aspects of the practice of the ad hoc tribunals lies in
this fact and it will create guidance for the ICC.'”

168. See infra, p. 156. Rape and Any Other Forms of Sexual Violence as Torture under the Grave

Breaches System.

169. Secretary-General’s Report, para. 34. The Secretary-General’s Report specifies the customary
law applicable by the Tribunal as: ‘the Geneva Conventions of 12 August 1949 for the
Protection of War Victims; the Hague Convention (IV) Respecting the Laws and Customs of War
on Land and the Regulations annexed thereto of 18 October 1907; the Convention on the
Prevention and Punishment of the Crime of Genocide of 9 December 1948; and the Charter
of the International Military Tribunal of 8 August 1945’ (para. 35 footnotes omitted).

170. Blakesley, C.L., Jurisdiction, Definition of Crimes, and Triggering Mechanisms’ (1997), 25 Denv.
J. Int’l L. & Pol’y, p. 243.

171. Paust, J.J., ‘Nullum Crimen and Related Crimes’ (1997), 25 Denv. J. Int.I L. & Pol’y, p. 321,
Wexler, L.S., ‘Committee Report on Jurisdiction, Definition of Crimes, and Complementarity’
(1997), 25 Denv. J. Int’l L. & Pol’y, p. 224;Wise, E.M., ‘General Rules of Criminal Law’ (1997),
25 Denv. J. Int.’l L. & Pol’y, pp.313-19.

172. As different from the Statutes of the ICTY and the ICTR, the ICC Statute, for the first time at
the international level, includes general principles of criminal law in a detailed way such as
nullum crimen sine lege (Art. 22), nulla poena sine lege (Art. 23), non-retroactivity ratione
personae (Art. 24), mens rea (Art. 30). Moreover for the elements of crimes,Article 9 (1) of the
ICC Statute provided: ‘Elements of Crimes shall assist the Court in the interpretation and appli-
cation of articles 6,7 and 8 [genocide, crimes against humanity and war crimes respectively].
They shall be adopted by a two-thirds majority of the members of the Assembly of States
Parties’ The Preparatory Commission for the ICC prepared the draft text of the Elements of
Crimes before 30 June 2000, and the Assembly of States Parties to the ICC Statute at its 3rd
meeting, on 9 September 2002, adopted by consensus the Elements of Crimes. For the text, see
Report of the Preparatory Commission for the International Criminal Court, Finalised Draft
Text of the Elements of Crimes, UN Doc. PCNICC/2000/1/Add.2 (2 November 2000). In this
context, also see Final Act of the United Nations Diplomatic Conference of Plenipotentiaries
on the Establishment of an International Criminal Court, Res. E, UN Doc. A/CONE183/10
(1998).There cannot be any doubt that the Commission benefited from the practice of the ad
hoc tribunals to prepare the draft text of the Elements of Crimes.
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Wiltul Killing

The crime of wilful killing is regarded as a grave breach under the four
Geneva Conventions'” and there cannot be any doubt that it is one of the
most heinous crimes prohibited in the customary and conventional inter-
national law rules.The counterpart of this crime in internal armed conflicts,
the crime of murder, derives from Common Article 3 to the Geneva
Conventions. As rightly concluded by the Trial Chamber of the ICTY in the
Celebici Camp Case, there is no difference between these terms, as far as
the elements of the offence are concerned.'™

Since the crime of wilful killing and murder is well understood and
defined in national criminal justice systems, it is thought that there is no
need to define it at an international level. For the same reason, in the
practice of the ICTY, the definition of this crime has not been made, while
the elements of the offence are examined. However, the ICTR in connection
with the concept of crimes against humanity defined murder as ‘the unlaw-
ful, intentional killing of a human being’."”

In accordance with this definition, the elements of the crime of wilful
killing or murder can be briefly explained and analysed in light of the
practice of the ad hoc tribunals as follows:

In order to establish individual criminal responsibility, first of all, the
element of actus reus (physical element) is required. In the case of this
crime, it is the death of the victim resulting from an unlawful act or
omission of the accused."” In connection with this element, of course, it is
necessary that there must be a causal link between the acts or omissions of
the accused and the death of the victim.This was the requirement that was
strictly applied by the Trial Chamber in the Tadic Case. The event was
whether the accused, Tadic, together with a group of armed men, involved
in calling out civilians from their homes, had killed some of these people,
beaten up the others and taken them away.After the accused, along with the
group, had left the village, five men were found dead there. The matter of
causal link arose in relation to these five men. Although the Trial Chamber
found that the accused participated in the aforementioned acts,'” he was
not found guilty of killing the five men or any of them on the ground that
nothing was known as to who shot them or in what circumstances they
were Kkilled.'” In other words, the Chamber was not satisfied that the
accused had played any role in these murders. The ruling of the Chamber
was appealed by the Prosecution Service on this point and the Appeals
Chamber reversed the Trial Chamber’s Judgement. In its Judgement, the
Appeals Chamber referred to the fact that there were no witnesses suggest-
ing that any other armed group might have been responsible for the killing
of the five men, and decided that in light of the evidence the armed group

173. See Arts. 50,51, 130 and 147 of the Geneva Conventions respectively.

174. Trial Chamber, Celebici Camp Case, Judgement, paras. 421-3.

175. The Prosecutor v. Jean-Paul Akayesu, Judgement, Case No.: ICTR-96-4-4 (2 September 1998),
para. 6.4.103.

176. Trial Chamber, Celebici Camp Case, Judgement, para. 424; Trial Chamber, Akayesu Case,
Judgement, para. 6.4.104.

177. Trial Chamber, Tadic Case, Judgement, para. 369.

178. Ibid., para. 373.
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to which the appellant belonged could have been responsible for the death
of the five men, and as a result of this ruling the appellant, Tadic was found
guilty of such event.'” From the perspective of international humanitarian
law, the interpretation of the requirement of causal link by the Appeals
Chamber being, in a way, more flexible than the Trial Chamber’s view
should be welcomed.

The other ingredient of the wilful killing or murder is the mental
element or mens rea that is the central issue in this crime for both national
and international criminal justice systems. Before the ad hoc tribunals, the
defence and the Prosecution Service have mainly concentrated on the term
‘wilful’ in their arguments for establishing individual criminal responsibility
for wilful killing or murder.According to the defence, the mental element of
the offence is the intent to commit the act which causes the death, and it
excludes any form of recklessness from its scope.” To support its
argument, the defence referred to the practice of national courts.” On the
other hand, according to the Prosecution Service, the element of mens rea
is set out when the accused has the intent to kill, or inflict grievous bodily
harm on the victim and the word ‘wilful’ encompasses ‘reckless acts as well
as a specific desire to kill, whilst excluding mere negligence’."®* The
International Tribunal shared the same view with the Prosecution Service
and rightly held that the mental element of the crime, intention, includes
the notion of recklessness that can be inferred from the circumstances of
each case.'®

The importance of the practice of the ad hoc tribunals in this context
can be found in making clear the vagueness of the requirement of mens rea,
which was an unresolved issue in the Geneva Conventions,'® of the wilful
killing or murder. In particular, it should be noted that the criminal concepts
at international level might be different from their domestic application.
This was the case emphasised by the International Tribunal in relation to
the examination of the mental element of wilful killing. According to the
Tribunal, the most important point in the Geneva Conventions was to
prevent the taking of lives of innocent persons.'”® This was the principle

179. Appeals Chamber, Tadic Case, Judgement, paras. 182-3.In this case, although it was not clear
that the accused (appellant) killed the five men or, indeed, any of them (victims might have
been killed by the other members of the armed group), Tadic was found guilty of this event.
The legal base for the decision was the application of the notion of common purpose to the
event. For the detailed explanation of this concept, see Appeals Chamber, Tadic Case,
Judgement, paras. 185-233.

180. Trial Chamber, Celebici Camp Case, Judgement, paras.427-9; Kordic & Others, Kordic Defence
Pre-Trial Brief,Vol. II - Legal Issues (6 April 1999), paras. 33-7.

181. Kordic & Others, Kordic Defence Pre-Trial Brief,Vol. II - Legal Issues (6 April 1999), para. 38.

182. Trial Chamber, Celebici Camp Case, Judgement, para. 426; Kordic & Others, Prosecutor’s Pre-
Trial Brief (25 March 1999), p. 43.

183. Trial Chamber, Celebici Camp Case, Judgement, para. 437. The ICTR applies the mens rea
requirement in compliance with the ICTY practice. In the Akayesu Judgement this issue was
indicated as follows: ‘at the time of the killing the accused or a subordinate had the intention
to kill or inflict grievous bodily harm on the deceased having known that such bodily harm is
likely to cause the victim’s death, and is reckless whether death ensues or not’ (para. 6.4.104).

184. Gross, O., ‘The Grave Breaches System and the Armed Conflict in the Former Yugoslavia’
(1995), 16 Mich. J. Int’l L., p. 799.

185. Trial Chamber, Celebici Camp Case, Judgement, para. 431. One scholar expresses this view
with regard to the offence of wilful killing as ‘[t]he term “wilful killing” covers all cases in
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that guided the International Tribunals in terms of interpreting and apply-
ing the rules of international humanitarian law. In this sense, it should be
emphasised that international criminal tribunals or courts are not mainly
dealing with single murder cases. Crimes in the international field have their
own characteristics as different from their domestic counterparts. Of
course, murder as a crime is murder either at the international or national
level, but it must be separated from national context on the basis that inter-
national tribunals have to deal mainly with mass scale crimes whose
elements need to be interpreted and applied in a flexible manner™ that
may not be consistent with the practice of many national courts.

In sum, the practice of the International Tribunals has a unique impor-
tance in terms of indicating that the concept of recklessness is sufficient to
establish the mental requirement of the crime of wilful killing or murder as
a grave breach or serious violation of Common Article 3, more generally as
a war crime. However, in this context, the ICC Statute seems to be depart-
ing from the customary international law rules and from the practice of the
ad hoc tribunals by excluding responsibility in the cases of recklessness for
war crimes.'” The way adopted in the ICC Statute should be assessed as a
step backward in international humanitarian law. Hopefully, the ICC will
overcome this issue in its case law by way of interpreting and applying the
mental element of ‘intent and knowledge’'® in light of the practice of the ad
hoc tribunals.

Torture or Inhuman Treatment Including Biological Experiments

Article 2 (b) of the ICTY Statute refers to the crimes of torture or inhuman
treatment including biological experiments as grave breaches of the Geneva
Conventions. However, in the Conventions there is no mention of their
definitions and elements. For this reason, to apply these offences to the
events, the International Tribunal has to define and make clear their
contents and elements in light of the customary international law rules.

Although the ICTY Statute regulates these crimes as if they constitute a
single crime, in fact there are three different crimes inherent in it and all of
them need to be separately examined.

which a protected person is killed’. Wolfrum, R., ‘Enforcement of International Humanitarian
Law’, in Fleck, D. (ed.), The Handbook of Humanitarian Law in Armed Conflicts (Oxford
University Press, 1995), p. 532. The logical extension of this view for murder cases under
Common Article 3 to the Geneva Conventions should be that it covers all cases in which
persons not taking any active part in hostilities in an internal armed conflict are killed.

186. The best example explaining this case can be found in the Appeal Chamber’s Judgement in the
Tadic Case. While explaining the notion of common purpose, the Chamber decided the
responsibility of individuals for the crimes committed by a group, although he/she did not
commit the crime.The criteria and the mens rea element was indicated as follows: ‘() it was
foreseeable that such a crime might be perpetrated by one or other members of the group and
(ii) the accused willingly took that risk’ (para. 228, emphasis in original).

187. See Art. 30 of the ICC Statute. For its disadvantages, see Cassese, ‘The Statute of the
International Criminal Court ..., pp. 153-4.

188. Art. 30 (1) of the ICC Statute.
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Torture

There is no doubt that torture is a crime prohibited by conventional and
customary law rules in international human rights and humanitarian law.
There are a great many international law instruments prohibiting torture in
times of peace and war.'"® In compliance with its extensive prohibition, the
crime of torture has acquired the status of jus cogens and the obligation of
States to prosecute, punish or extradite responsible persons for torture is
erga omnes in nature.” On this ground there cannot be any room or any
kind of privilege not to be held criminally responsible for torture.The best
example proving this fact can be found in the British practice in relation to
the Pinochet Case in which the issue was whether General Pinochet was
entitled to immunity, since he was the Head of State of Chile at the time that
the alleged acts of torture and conspiracy to torture had been committed,
from arrest and extradition proceedings in the United Kingdom with
respect to these acts. In both hearings, the House of Lords (three to two)™"
and (six to one)"* decided that Pinochet was not entitled to immunity for
the alleged acts of torture and conspiracy to torture.'

Although, the crime of torture is universally prohibited, it is not possible
to find its definition, apart from the ICC Statute, in international humanitar-
ian law. However, international human rights instruments include the

189. Some of them can be indicated as follows:The Universal Declaration of Human Rights (Art. 5);
The United Nations Covenant on Civil and Political Rights (Art. 7); The European Convention
on Human Rights (Art. 3);The American Convention on Human Rights (Art. 5 (2));The African
Charter on Human and Peoples’ Rights (Art. 5);The Inter-American Convention to Prevent and
Punish Torture (Art. 1); The Declaration on the Protection of All Persons from Being Subjected
to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Art. 1) (adopted
by the UN General Assembly Resolution on 9 December 1975);The United Nations Convention
against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (Art. 1).The
regulations for armed conflicts can be found in the Geneva Conventions and in the Additional
Protocols to the Conventions. See Common Art. 3, Arts. 12 and 50 of the First Geneva
Convention; Arts. 12 and 51 of the Second Geneva Convention.; Arts. 13, 14 and 130 of the
Third Geneva Convention;Arts. 27,32 and 147 of the Fourth Geneva Convention;Art. 75 of the
Protocol I; Art. 4 of the Protocol II. As clearly understood from these regulations, torture is
prohibited by the Geneva Conventions for both international and non-international armed
conflicts.

190. Prosecutor v. Anto Furundzija, Trial Chamber, Judgement, Case No: IT-95-17/1-T10 (10
December 1998), paras. 151-7;Trial Chamber, Celebici Camp Case, Judgement, para. 454.
191. R. v. Bow Street Metropolitan Stipendiary Magistrate and Others, ex parte Pinochet Ugarte

(Amnesty International and Others Intervening) [1998],4 All E R, 897.

192. Regina v. Bow Street Metropolitan Stipendiary Magistrate and Others, Ex parte Pinochet
Ugarte (1999), 2 WLR, 827.

193. In particular, see the opinion of Lord Browne-Wilkinson that is common to the majority and it
is important to indicate the jus cogens nature of the crime of torture, universal jurisdiction,
and reflecting the impact of the ICTY and the ICTR practice on domestic law, pp. 832-48;
Graves, D.and J. Steele, ‘Law lords verdict on Gen Pinochet puts the ball back in Straw’s court’,
The Daily Telegraph (25 March 1999); Bale, J. and E Gibb, ‘Judgement on Pinochet sets dilemma
for Straw’, The Times (25 March 1999). For a detailed discussion of the case, see Bianchi, A.,
‘Immunity versus Human Rights:The Pinochet Case’ (1999), 10 EJIL, pp. 237-77.1In addition to
the uniqueness of the British practice, the American practice should also be noted, but it only
concerns civil suits, not criminal action. In this context, see Filartiga v. Pena-Irala, 630 E 2d 876
(2d Cir.1980), 77 ILR, 169; Kadic v. Karadzic, 70 E 3d 232 (2d Cir.1995), 104 ILR, 136,
summarised in (1996), 90 AJIL, p. 658; and also see Eckert, A.E., ‘Kadic v. Karadzic: Whose
International Law’ (1996), 25 Denv. J. Int.’l L. & Pol’y, p. 173.
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definition of torture.The first is in the Declaration on Torture." The second
one is in the Inter-American Convention.'” The third one is in the 1984
Torture Convention which defines the offence as follows:

... the ‘term’ torture means any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him or a third person information or
a confession, punishing him for an act he or a third person has commit-
ted or is suspected of having committed, or intimidating or coercing
him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other
person acting in an official capacity. It does not involve pain or suffer-
ing arising only from, inherent in or incidental to lawful sanctions.'*

On the other hand, the only international humanitarian law instrument
describing torture is the ICC Statute in which torture is defined under the
category of crimes against humanity as follows:

‘Torture’ means the intentional infliction of severe pain or suffering,
whether physical or mental, upon a person in the custody or under
the control of the accused."’

In some aspects, the approach taken in the ICC Statute is different from
the international human rights instruments and, as will be indicated later, it
is possible to create some confusion to distinguish torture from other
offences of mistreatment such as from cruel or inhuman treatment."®

The definition in the Torture Convention was regarded as reflecting and
crystallising the customary international law and was found applicable to
armed conflict situations by the ad hoc tribunals."” Nevertheless, in the
Akayesu Case the ICTR and in the Celebici Camp Case the ICTY did not
explain the legal grounds for reaching this conclusion; just in the later case

194. Article 1 of the Declaration on Torture provides:

‘1. ... torture means any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted by or at the instigation of a public official on a person for such purposes
as obtaining from him or a third person information or confession, punishing him for an act he
has committed or is suspected of having committed, or intimidating him or other persons ...
2.Torture constitutes an aggravated and deliberate form of cruel,inhuman or degrading punish-
ment’

195. Article 2 of the Inter-American Convention provides:* ...[t]orture shall be understood to be any
act intentionally performed whereby physical or mental pain or suffering is inflicted on a
person for purposes of criminal investigation, as a means of intimidation, as personal punish-
ment, as a preventive measure, as a penalty, or for any other purpose. Torture shall also be
understood to be the use of methods upon a person intended to obliterate the personality of
the victim or to diminish his physical or mental capacities, even if they do not cause physical
pain or mental anguish’

196. Art. 1 (1) of the Torture Convention.

197. Art. 7 (2) (e) of the ICC Statute.

198. See infra note 214 and accompanying text.

199. Trial Chamber, Celebici Camp Case, Judgement, para. 459; Trial Chamber, Furundzija Case,
Judgement, para. 160;Trial Chamber, Akayesu Case, Judgement, paras. 6.4.111-12.
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it was mentioned that the definition of torture in the Convention was ‘repre-
sentative of customary international law’.** The reasons why this definition
should be perceived as reflecting customary law rules were rightly
explained by the International Tribunal in the Furundzija Judgement.**' The
assessment of this conclusion and its importance in international humani-
tarian law will be now indicated in examining the elements of torture
which consist of three requirements for a crime to be torture.

(D) The Element of Severe Pain or Suffering

First of all there must be severe pain or suffering, whether physical or
mental, inflicted on the victim.*? The problem with this element occurs
when torture is compared with the other offences of mistreatment such as
inhuman, cruel or degrading treatment. At this point, the issue is what level
of severe pain or suffering makes inhuman or cruel treatment the crime of
torture since it is well recognised as an aggravated form of such offences.*”
As rightly decided by the Trial Chamber in the Celebici Camp Case, it is too
difficult to establish any criteria indicating the required level of pain or
suffering for torture,®* but it can be inferred from the specific circum-
stances of each case. International tribunals or courts should use their
discretionary powers in light of the practice of the other international
judicial institutions and of scholarly writing to solve this problem.*”

In relation to this element, it should be noted that severe pain or suffer-
ing can be inflicted by the accused as an act or omission. The significant
point is that the act or omission must be intentional,® mere negligence is
not enough to set up individual criminal responsibility for torture.

200. Trial Chamber, Celebici Camp Case, Judgement, para. 459. In the Akayesu Judgement, there is
even no such indication.

201. Trial Chamber, Furundzija Case, Judgement, para. 160.

202. Trial Chamber, Celebici Camp Case, Judgement, paras. 461-9, 494;Trial Chamber, Furundzija
Case, Judgement, para. 162; Trial Chamber, Akayesu Case, Judgement, para. 6.4.114. The ICC
Statute’s definition also includes this element, see Art. 7 (2) (e) of the ICC Statute.

203. The Declaration on Torture explains torture in this way. See supra note 194. The European
Court of Human Rights in the Northern Ireland Case in relation to the use of five techniques
of interrogation, which includes wall-standing, hooding, subjection to noise, deprivation of
sleep, and deprivation of food and drink, decided that they did not constitute torture, but
inhuman treatment, although the European Commission of Human Rights had accepted those
acts as constituting a practice of torture and inhuman treatment. In this context, see [1976] Y.
B. Eur. Conv. on H. R., pp. 788-94.

204. Trial Chamber, Celebici Camp Case, Judgement, para. 469.

205. The ICTY in the Celebici Camp Case followed this approach and to reach its conclusion relied
upon the practice of the Human Rights Committee, the European Commission and European
Court of Human Rights. See paras. 461-6. The Greek Case ([1969],12 Y. B. Eur. Conv.H. R.,
186), the Northern Ireland Case (for reference see supra note 201), Aksoy v. Turkey, Judgement,
18 December 1996 (1997), 23 EHRR, p. 553 and Aydin v. Turkey, Judgement, 25 September
1997 (1997), 25 EHRR, p. 251 can be referred to in this sense. For a recent and detailed study
on the concepts of torture and inhuman or degrading treatment, see Evans, M.D.and R. Morgan,
Preventing Torture: A Study of the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (Oxford: Clarendon Press, 1998), in particular,
see pp. 79-98. In this context, also see Rodley, N.S., The Treatment of Prisoners under
International Law, Second Edition (Oxford: Clarendon Press, 1999), in particular, pp. 18-133.

206. Trial Chamber, Celebici Camp Case, Judgement, para. 468; Trial Chamber, Furundzija Case,
Judgement, para. 162;Trial Chamber, Akayesu Case, Judgement, para. 6.4.114; Art. 7 (2) (e) of
the ICC Statute; Gross, p. 804.
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(i) The Element of Prohibited Purpose

Secondly, for the offence of torture there must be a prohibited purpose*”
which is indicated in the Torture Convention as follows:

... for such purposes as obtaining from him or a third person infor-
mation or a confession, punishing him for an act he or a third person
has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on
discrimination of any kind (emphasis added).

This element is the main issue in the practice of the ad hoc tribunals.
According to the defence argument the requirement of prohibited purpose
is limited to the obtaining of information, which is the major characteristic
of torture in customary international law, and it should be interpreted
narrowly so as not to violate the principle of legality.*”® On the other hand,
the Prosecution Service depends on the definition of torture in the Torture
Convention that regulates the requirement of prohibited purpose much
more broadly than just obtaining information.*”

As rightly indicated by the Trial Chamber in the Celebici Camp Case, the
Torture Convention’s definition represents the customary law rule in this
sense, and the use of the words ‘for such purposes’ and ‘for any reason based
on discrimination of any kind’ indicates that the regulation of the Convention
consists of merely examples, the list of purposes is not exhaustive in nature.*"

The importance of the interpretation of the requirement of prohibited
purpose in torture lies in the application of this crime to the crimes of rape
or any other forms of sexual violence as part of the grave breaches system
due to the non-inclusion of such crimes in the system. As the international
community witnessed the commission of massive rape or any other forms of
sexual violence in the former Yugoslavia and in Rwanda, these offences were
not mainly committed for obtaining information or confession, or just for
private reasons,”"' but for ‘secondary purpose’*"? such as punishment, intimi-
dation, forcing people to flee from their places as a part of ethnic

207. Trial Chamber, Celebici Camp Case, Judgement, paras. 470-2;Trial Chamber, Furundzija Case,
Judgement, para. 162; Trial Chamber, Akayesu Case, Judgement, para. 6.4.114.

208. For the defence argument in brief, see Celebici Camp Case, Judgement, paras. 449-50.

209. For the Prosecution Service argument in brief, see Celebici Camp Case, Judgement, paras.
447-8; and also see Prosecution’s Pre-Trial Brief, Simic & Others, Case No.: IT95-9-PT (31
March 1999), paras. 110, 119-21.

210. Trial Chamber, Celebici Camp Case, Judgement, para. 470; Trial Chamber, Furundzija Case,
Judgement, para. 162; Trial Chamber, Akayesu Case, Judgement, para. 6.4.114.

211. If the commission of rape is merely for private reasons, it cannot be regarded as torture and
can be considered under national law, not international criminal law, at least as far as the grave
breaches system and violations of the laws or customs of war are concerned. This fact was
indicated by the ICTY in the Celebici Camp Case, see para.471.

212. Professor Bassiouni deploys this phrase to explain prohibited purposes in torture other than
for obtaining information or confession. See Bassiouni and Manikas, pp. 564--5. The
Prosecution service also uses Bassiouni’s comment on torture to support its argument. See
Celebici Camp Case, Judgement, paras. 447-8.
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cleansing.””” The other significant point with regard to the interpretation of
this element can be examined in distinguishing torture from other offences
like inhuman treatment and wilfully causing great suffering or serious injury
to body or health which do not require a purpose to establish individual
criminal responsibility.

From the foregoing explanation it can be clearly seen that the practice
of the ad hoc tribunals will definitely guide the ICC in terms of provid-
ing precedents that examine the required elements of torture. In this
context, it should be noted that despite the fact that the ICC Statute
provides a definition of torture under the category of crimes against
humanity in Article 7 (2) (e), it is not possible to see the requirement of
prohibited purpose in that definition.This way of adoption in the Statute
should be perceived as insufficient on the grounds that it creates some
problems in relation to the issue of how torture can be differentiated
from inhuman or cruel treatment, and from wilfully causing great suffer-
ing or serious injury to body or health.?'* To solve this issue, the ICC
when it comes into operation has to interpret the provisions relating to
torture as consisting of the element of prohibited purpose inherent in
the definition and the interpretation and application of the element by
the International Tribunals will undoubtedly play a crucial role for the
ICC in reaching this natural result.

(iii) The Element of Official Involvement

The third and last requirement of torture is that there must be an official
involvement in a crime to be considered as torture.?”” As decided by the
International Tribunal in compliance with the Torture Convention in the
Celebici Camp Case,‘an act of torture must be committed by, or at the insti-
gation of, or with the consent or acquiescence of, a public official or person
acting in an official capacity’.*¢ This way of interpretation makes it possible
to charge persons who are officials of non-State parties to a conflict with
the crime of torture. In particular, its importance can be examined in the
cases of internal or international armed conflicts involving non-State
entities.”"”

213. In this sense, for the detailed explanation and analysis of rape as torture in accordance with
the requirement of prohibited purpose, see infra, p. 156. Rape and Any Other Forms of Sexual
Violence as Torture under the Grave Breaches System.

214. In terms of providing means to charge the perpetrators of rape or any other forms of sexual
violence as torture under the grave breaches system, the interpretation of the requirement of
prohibited purpose in a broader manner is not necessary with regard to crimes of this nature,
since the ICC Statute gives a separate place and regulates sexual crimes in detail under the
heading of war crimes.They are also accepted as a new category of grave breaches system in
Article 8 (2) (b) (xxii).

215. Trial Chamber, Celebici Camp Case, Judgement, paras. 473-4, 494; Trial Chamber, Furundzija
Case, Judgement, para. 162;Trial Chamber, Akayesu Case, Judgement, para. 6.4.114.

216. Trial Chamber, Celebici Camp Case, Judgement, para. 473; Trial Chamber, Akayesu Case,
Judgement, para. 6.4.114. The requirement of official involvement was interpreted in the
Furundzija Judgement as follows: ‘at least one of the persons involved in the torture process
must be a public official or must at any rate act in a non-private capacity, e.g. as a de facto organ
of a State or any other authority-wielding entity’ (para. 162).
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The approach taken by the ad hoc tribunals in the Celebici Camp,
Furundzija and Akayesu Cases can be assessed as it is in compliance with the
customary rules of international humanitarian law and the events that
occurred in the former Yugoslavia and in Rwanda on the basis that many
crimes of torture have been committed by paramilitary groups, some of which
have no connection with the Government and where no official link in literal
meaning can be found.At the same time, it should never be forgotten that the
main purpose of international humanitarian law is to protect innocent civil-
ians. If the ad hoc tribunals should have interpreted and applied the
requirement of official involvement in a different or strict manner, many perpe-
trators or responsible persons would have gone unpunished, a result which
could not be explained from the aspects of in