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In Memoriam
Konrad von Moltke

The group of authors which first met at Bremen in March 2001 to initiate and
assemble this volume has sadly lost one of its most respected members: On 19
May 2005, Professor Konrad von Moltke passed away in Vermont after a brief
but valiant battle with cancer.

Dr. von Moltke will be remembered for outstanding contributions to global
environmental policy and governance. Trained as a mathematician and his-
torian (PhD Goettingen 1970), he became founding director of the interdis-
ciplinary Institute for European Environmental Policy (Bonn, Paris, London),
then moved to the United States as Senior Fellow of the World Wildlife Fund
in Washington/DC and Adjunct Professor of Environmental Studies at Dart-
mouth College. From 1989 to 1998, he was editor-in-chief of the quarterly,
International Environmental Affairs; he also was a Senior Fellow at the Inter-
national Institute for Sustainable Development in Winnipeg/Canada (where he
focused on issues of world trade and environment); and Visiting Professor,
Institute for Environmental Studies, at the Free University of Amsterdam in the
Netherlands (where part of his family lives).

Konrad came from an old Prussian family. When he was only three years old, his
father — international lawyer Helmut James Graf von Moltke — was executed by
the Nazis for his participation in the resistance movement and in the abortive
1944 plot to assassinate Hitler (today, the family’s ancestral home in former
Silesia, where several of the secret resistance meetings took place during World
War 1II, is a seminar centre for Polish-German and European reconciliation).
What Konrad certainly inherited was a standard of absolute human integrity.
He also had, in the most difficult times, a great sense of humour — and above
all, a big heart. To his memory, this book is dedicated.






PREFACE

This book is the outcome of an interdisciplinary research group called Trans-
national Institutions on Evironment (TIE) involving scholars in the fields of
international and comparative environmental law, the sociology and politics
of global govenance, and the scientific study of global climate change. It is
meant as a contribution to Institutional Dimensions of Global Environmen-
tal Change (IDGEC), one of the core projects of the International Human
Dimensions Program (IHDP). The idea to launch the project was born in the
National Committee Global Environmental Change Research of the Deutsche
Forschungsgemeinschaft (DFG) which also sponsored some of the meetings
of the group. The DFG Collaborative Research Center “Transformations of the
State’ at the University of Bremen provided an intellectual background for the
project.

We are grateful for this support. We would also like to thank Antje Spalink
for assisting in keeping the herd together, Kate Levy for transposing many
Germanisms into decent English, and the production team at CUP for delightful
cooperation and incredible scrutiny

Gerd Winter
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November 2005

VII






CONTENTS

List of figures page xii

List of tables Xiv

Notes on contributors XV
List of abbreviations Xix
Introduction 1

GERD WINTER

PART 1 Earth system analysis 35

Dimensions and mechanisms of global climate change
PETER LEMKE

Global climate change: what can we learn from the past?
STEFAN RAHMSTORF

PART 11 Society and institutions of global
environmental change 77

The social embeddedness of global environmental
governance 79
KARL-WERNER BRAND AND FRITZ REUSSWIG

Globalising a green civil society: in search of
conceptual clarity 106
ASHER ALKOBY

PART 111  Self-regulation of industry and the law

Private authority, global governance, and the law 149

MARTIN HERBERG

37

67

147

Responsibility of transnational corporations in international

environmental law: three perspectives 179
ANDRE NOLLKAEMPER

IX



CONTENTS

Transboundary corporate responsibility in environmental matters:
fragments and foundations for a future framework 200

10

11

12

13

14

15

16

17

JONAS EBBESSON

PART 1V The potential of the state 225

The diffusion of environmental policy innovations 227

KERSTIN TEWS

Process-related measures and global environmental
governance 254

CHRISTIAN TIETJE

The impact of the USA on regime formation
and implementation 275
THOMAS GIEGERICH

Transnational bureaucracy networks: a resource of global
environmental governance? 305
MICHAEL WARNING

PART Vv The potential of world regions 331

The EU: a regional model? 333
LUDWIG KRAMER

Transition and governance: the case of
post-communist states 358

STEPHEN STEC, ALEXIOS ANTYPAS, AND
TAMARA STEGER

PART vi Formation and implementation of
international regimes 385

Multilateral environmental agreements and the compliance

continuum 387
JUTTA BRUNNEE

On clustering international environmental agreements
KONRAD VON MOLTKE

Institutions, knowledge, and change: findings from the
quantitative study of environmental regimes 430
HELMUT BREITMEIER

409



18

19

20

21

22

23

24

CONTENTS

PART vII Improving the instruments of
global governance 453

Regulatory competition and developing countries and the challenge
for compliance push and pull measures 455
JOYEETA GUPTA

Policy instrument innovation in the European Union: a realistic
model for international environmental governance? 470
ANDREW JORDAN, RUDIGER K. W. WURZEL, AND
ANTHONY R. ZITO

Financial instruments and cooperation in implementing
international agreements for the global environment 493
CHARLOTTE STRECK

PART vIII Fundamental concepts of institutionalising
common concern 517

Global environmental change and the nation state:
sovereignty bounded? 519
PETER H. SAND

Whose environment? Concepts of commonality in international
environmental law 539
MICHAEL BOTHE

Globalising environmental liability: the interplay of national and
international law 559
A. E. BOYLE

The legal nature of environmental principles in international, EU,
and exemplary national law 587
GERD WINTER

Index 605



1.1

1.2

2.1
2.2

2.3

2.4

2.5

2.6
2.7
2.8
2.9
2.10
2.11
2.12
3.1
3.2

3.3

3.4
6.1

9.1
9.2
9.3

9.4

FIGURES

Interrelations between institutions, society, and the natural
earth system

Network of interrelations characterising the overexploitation
syndrome

Variations of global surface temperature of the Earth since 1860
Reconstructions of the mean surface temperature of the
northern hemisphere

Climate variations from instrumental records, historical
sources, and proxy data

Increase of CO, concentration in the atmosphere since 1958
and natural variations during the last 450,000 years

Sea ice cover and sea surface temperature in the North Atlantic
in fall

Schematic depiction of the climate system

Cell structure of Earth’s atmosphere

Time series of ocean temperature

Components of the global hydrological cycle

Oceanic thermohaline circulation

Components of the cryosphere

Arctic and Antarctic sea ice extent

The Mueller Glacier in the Southern Alps of New Zealand
Climate history of the past 400,000 years from the Vostok ice
core in Antarctica

Temperature in the northern hemisphere during the past
millenium

Simulation of glacial climate in the CLIMBER-2 model
Schematic representation of transnational self-regulatory
systems

Sum of annual environmental policy innovations
Environmental policy adoptions in the USA and Canada
Comparison of the patterns of spread of media-related and
‘new’ environmental policy innovations

Diffusion in the shadow of international institutions

XII

page 3

38
39
41
43

48
49
51
53
54
56
57
60
68

70

73
75

161
232
234

240
247



LIST OF FIGURES

18.1 Regulatory competition

20.1 Multilateral Fund for the Implementation of the Montreal
Protocol, project example

20.2 Global Environmental Facility, project example

20.3 Prototype Carbon Fund, project example

21.1 Trusteeship

21.2 International environmental trusteeship

XIII

466

501
508
514
532
533



1.1
2.1

2.2
17.1
17.2
17.3
17.4
18.1
19.1

TABLES

Causation of global environmental problems by syndromes
Pre-industrial and present concentrations of some
anthropogenically influenced greenhouse gases

Area and volume of cryospheric components

International regimes database: regime elements

Level of understanding of the nature of the problem
Completeness of information on policy options
Institutional mechanisms in regime elements

Elements of compliance push and compliance pull

The distribution of NEPIs by country

XI1v

page 8

46

56
434
440
446
449
463
475



NOTES ON CONTRIBUTORS

Asher Alkoby is a doctoral candidate at the University of Toronto Faculty of
Law. He received his LLB from the University of Haifa and his LLM from the
University of Toronto. His doctoral project is an interdisciplinary examination
of the impact that cultural diversity has on compliance of states with interna-
tional law.

Alexios Antypas is Associate Professor of Environmental Policy at Central
European University (CEU), and Director of the CEU Center for Environmental
Policy and Law.

Michael Bothe is Professor Emeritus of Public International Law and
Co-Director, Environmental Law Research Centre, at the J. W. Goethe Univer-
sity, Frankfurt, and head of the research group on International Organisation,
Democratic Peace, and the Rule of Law, Peace Research Institute, Frankfurt.

Alan Boyle is Professor of Public International Law at the University of Edin-
burgh School of Law and General Editor of the International and Comparative
Law Quarterly. He represents governments in international legal disputes.

Karl-Werner Brand is Professor of Sociology at the Technical University of
Munich and Director of the Munich Institute of Social and Sustainability
Research (MPS). He specialises in environmental sociology, sustainable con-
sumption, and politics of sustainability.

Helmut Breitmeier is Senior Research Scholar at the Institute for Political
Science (Darmstadt University of Technology) where he specialises in research
on global governance issues.

Jutta Brunnée is Professor of Law and Metcalf Chair in Environmental Law
at the Faculty of Law of the University of Toronto. Her teaching and research
focus on public international law and international environmental law.

Jonas Ebbesson is Professor of Environmental Law and Director of Stockholm
Environmental Law and Policy Centre at Stockholm University. He specialises
in international, European, and Swedish environmental law.

XV



XVI NOTES ON CONTRIBUTORS

Thomas Giegerich is Professor of Public Law, European Community Law,
and Public International Law at the University of Bremen, and Director of
Bremen Institute of Transnational Constitutional Law. His reseach focuses on
the constitutional developments of the EU, the constitutionalisation of public
international law, and comparative constitutional law.

Joyeeta Gupta is Professor of Policy and Law on Water Resources and the
Environment at the UNESCO-IHE Institute for Water Education in Delft and
Professor on Climate Change Law and Policy and head of the Programme on
International Environmental Governance at the Institute for Environmental
Studies at the Vrije Universiteit in Amsterdam.

Martin Herberg is Junior Research Fellow at the Collaborative Research Cen-
ter 597 “Transformations of the State’ at Bremen University. His doctoral dis-
sertation is a sociological analysis of environmental self-governance of multi-
national corporations.

Andrew Jordan is Philip Leverhulme Prize Fellow and Reader in Environ-
mental Policy at the School of Environmental Sciences at the University of East
Anglia.

Ludwig Kramer is Honorary Professor for European Environmental Law at
the University of Bremen, and Lecturer at the College of Europe, in Bruges.
He is also a former official in the Environmental Department of the European
Commission, where he worked for more than thirty years.

Peter Lemke is Professor of Physics of the Atmosphere and Ocean at the Alfred
Wegener Institute for Polar and Marine Research and the University of Bremen.
He is also Chairman of the Joint Scientific Committee for the World Climate
Research Programme (WCRP), and Chairman of the ITASA Program Commit-
tee (Laxenburg, Austria).

Konrad von Moltke (deceased) was Senior Fellow at the International Insti-
tute for Sustainable Development (Winnipeg, Canada). His work focused on
international environmental relations. He contributed to developing the agenda
on trade, investment, and sustainable development at global and regional levels.
He was also a Senior Fellow at the World Wildlife Fund in Washington, DC, and
Senior Fellow at the Institut pour le Developpement Durable et les Relations
Internationales (Paris).

André Nollkaemper is Professor of Public International Law and Director of
the Amsterdam Center of International Law at the University of Amsterdam.

Stefan Rahmstorf is Professor of Physics of the Oceans at Potsdam University
and the Potsdam Institute for Climate Impact Research, where he specialises in



NOTES ON CONTRIBUTORS XVII

studying the role of the oceans in climate change, past, present, and future. He
is also a member of the German Advisory Council on Global Change.

Fritz Reusswig is Senior Research Fellow in the Social Science Department
of the Potsdam Institute for Climate Impact Research (PIK). He is leading a
research platform on Lifestyle Changes and Sustainable Development (LSD).
His current research activities focus on the emergence of a global consumer
society, the modelling of the global lifestyle dynamics, and the public perception
of climate change.

Peter H. Sand is Lecturer in International Environmental Law at the Faculty of
Law, University of Munich, and was formerly Chief of the Environmental Law
Unit, United Nations Environment Programme (UNEP), and Legal Adviser
(Environmental Affairs), World Bank.

Stephen Stec is Visiting Professor at the Central European University,
Budapest, and also Associate Scholar at Leiden University and Senior Legal
Specialist at the Regional Environmental Center.

Tamara Steger is Visiting Professor at the Central European University (CEU),
Budapest, and Programs Director, CEU Center for Environmental Policy and
Law.

Charlotte Streck is Director at Climate Focus B. V. Rotterdam. Until February
2005, she was Senior Counsel with the World Bank, and Adjunct Lecturer at
the University of Potsdam.

Kerstin Tews is Research Fellow and coordinator of the working group on
Pioneer Policy and Diffusion of Environmental Policy Innovations at the Envi-
ronmental Policy Research Centre, Freie Universitit Berlin.

Christian Tietje is Professor of Public Law, European Law, and International
Economic Law, and Director of the Institute for Economic Law and the Transna-
tional Economic Law Research Center (TELC) at the Faculty of Law at University
Halle-Wittenberg, Germany.

Michael Warning is Junior Research Fellow at the Collaborative Research Cen-
tre 597 ‘Transformations of the State’ at the University of Bremen where he
participates in a project concerned with transnational governance and inter-
national law.

Gerd Winter is Professor of Public Law and Sociology of Law at the Univer-
sity of Bremen, and Director, Research Center for European Environmental
Law. His research focusses on comparative, European, and international
environmental law.



XVIII NOTES ON CONTRIBUTORS

Riidiger K. W. Wurzel is Jean Monnet Chair in European Studies and Senior
Lecturer at the University of Hull where he is the Director of the Centre for
European Union Studies (CEUS).

Anthony R. Zito is Reader in Politics at the University of Newcastle where
he specialises in EU politics, policy, and decision-making. He is the Assistant
Director of the Jean Monnet Centre of Excellence at the University of Newcastle.



AOSIS
ASEAN
CBD
CDM
CEE
CER
CFC
CFI
CIS
CIT
CITES

COP
COP/MOP
CSD
DSB
EC]
ECOSOC
ECtHR
EEA
EECCA
EEZ
EIA
EIT
EMAS
ERU
ETS

EU

FAI
FAO
GATT
GCC
GEF

ABBREVIATIONS

Alliance of Small Island States
Association of South-East Asian Nations
Convention on Biological Diversity

Clean Development Mechanism

Central and Eastern European

Certified Emission Reduction
chlorofluorocarbon

Court of First Instance

Commonwealth of Independent States
country in transition

Convention on International Trade in Endangered Species of
Wild Fauna and Flora

Conference of the Parties

Conference of the Parties serving as the Meeting of the Parties
Commission on Sustainable Development
WTO Dispute Settlement Body

European Court of Justice

UN Economic and Social Council
European Court of Human Rights
European Environment Agency

East Europe, Caucasus and Central Asia
exclusive economic zone

environmental impact assessment
economies in transition

Environmental Management and Auditing System
Emission Reduction Unit

Emissions Trading System

European Union

free access to environmental information
Food and Agriculture Organization
General Agreement on Tariffs and Trade
Global Climate Coalition

Global Environment Facility

XIX



XX LIST OF ABBREVIATIONS

GEG global environmental governance

GEN Global Eco-labelling Network

GETF Global Environment Trust Fund

GHS Globally Harmonized System for Hazard Classification and
Labelling of Chemicals

GLP good laboratory practice

IAEA International Atomic Energy Agency

ICCA International Council of Chemical Associations

ICCS International Conference on Chemical Safety

ICCt International Criminal Court

1CJ International Court of Justice

IFCS International Forum on Chemical Safety

IGO intergovernmental organisation

ITA international investment agreement

IL international law

ILC International Law Commission

ILO International Labor Organization

IMO International Maritime Organization

IOMC Inter-Organization Programme for the Sound Management of
Chemicals

IPCC Intergovernmental Panel on Climate Change

IPCS International Programme on Chemical Safety

IR international relations

IRD International Regimes Database

ISO International Standards Organisation

ITLOS International Tribunal for the Law of the Sea

IWC International Whaling Commission

JI joint implementation

LRTAP long-range transboundary air pollution

MAD mutual acceptance of data

MARPOL  International Convention for the Prevention of Pollution
from Ships

MBI market-based instrument

MEA multilateral environmental agreement

MLF Multilateral Fund

MNC multinational corporation

MNE multinational enterprise

MoU memorandum of understanding

NAAEC North American Agreement on Environmental Cooperation

NAFTA North American Free Trade Agreement

NCP non-compliance procedure

NEPA National Environmental Policy Act 1969 (USA)



NEPI
NGO
NIS
ODS
OECD
OSCE
PCF
PIC
POP

ppbv
PPM

ppmv
PVS
QELRC
SADC
SEA
SEM
SIDS
TACIS

TBT

TCS

TNA

TNB

TNC

TNE
TPRM
UNCC
UNCED
UNCETDG

UNCHE
UNCTAD
UNDP
UNECE
UNEP
UNFCCC
UNIDO
UNRTDG

USEPA
VA

LIST OF ABBREVIATIONS XXI

new environmental policy instrument

non-governmental organization

newly independent state

ozone-depleting substance

Organisation for Economic Cooperation and Development
Organisation for Security and Cooperation in Europe
Prototype Carbon Fund

prior informed consent

persistent organic pollutant

parts per billion by volume

process and production measures

parts per million by volume

public voluntary scheme

Quantified Emission Limitation and Reduction Commitment
Southern African Development Community

strategic environmental assessment

Single European Market

screening information data set

Technical Assistance to the Commonwealth of Independent
States

Technical Barriers to Trade

transnational civil society

transnational actor

transnational network of bureaucracies

transnational corporation

transnational enterprise

Trade Policy Review Mechanism

United Nations Compensation Commission

United Nations Conference on Environment and Development
United Nations Committee of Experts on the Transport of
Dangerous Goods

United Nations Conference on the Human Environment
UN Conference on Trade and Development

United Nations Development Programme

United Nations Economic Commission for Europe

United Nations Environment Programme

United Nations Framework Convention on Climate Change
United Nations Industrial Development Organization
United Nations Recommendations on the Transport of
Dangerous Goods

US Environmental Protection Agency

voluntary agreement



XXII

WBGU

WHO
WMO
WSSD
WTO

LIST OF ABBREVIATIONS

Wissenschaftlicher Beirat Globale Unweltveranderungen
(Advisory Council on Global Change)

World Health Organisation

World Meteorological Organization

World Summit on Sustainable Development

World Trade Organization



Introduction

GERD WINTER

I. Overview

Within the interaction between humans and their natural environment four
stages are prominent.

The first stage is characterised by the presence of subsistence economies.
Theselargely existin a circular relationship with nature by extracting or deposit-
ing no more than that which grows anew in or can be absorbed by the local
environment.

The second stage is marked by an overburdening of natural resources through
their exploitation for extraction or waste disposal purposes. However, the bur-
densome events and their effects remain local, even though this may have
disastrous consequences for the local population. As a result, social and gov-
ernmental measures to mitigate the damage remain local or national and often
rather weak.

The third stage is characterised by an increase in the severity of burdens. One
such burden is that the causation chain of environmental issues transgresses
local borders and spreads over a wider area; another is that single incidents
of local damage accumulate and contribute to the endangering of overarching
entities, such as whole species or the ozone layer. Both of these burdening
effects have triggered regional and international institutions of environmental
protection.

It seems that a fourth stage has been reached. The domestic and the cross-
border causation chains have multiplied to the extent that the complex bio-
physical-chemical mechanics of the biosphere as a whole are put under strain.
Not only do environmental ‘problems’ of a planetary magnitude appear, but the
earth is afflicted as a system. The causation is less visible but, at the same time,
more and more severe, a fact which has caused some to say that the present
Holocene Age may mutate into an Anthropocene Age. Whilst the human impact
on the environment led to an immediate and often mono-causal response from
nature during the earlier stages, the new stage is marked by more complex and
concealed causation trails. Consequently, the phenomenological description of
‘global environmental change’ is moving towards a more structural analysis of
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the earth system, extending both to long-term natural causes as well as to the
contribution of mankind.

If the fundamental mechanics of the earth as a whole are affected, a new
kind of institution and, with them, institutional analysis is needed. Just as earth
system analysis, the analysis of institutions must be holistic. This is not to mean
that international law must now develop towards a supranational organisation
endowed with managing the fundamental laws of the globe. On the contrary, a
holistic view requires us to look at the full scale of institutions because all levels
contribute to the systemic whole.

This means, first of all, that given the preoccupation of institutional research
with international regimes, the structures beneath the international layer must
be rediscovered, i.e. regional integration, the state, and the self-regulatory
potential of societies and transnational societal actors and networks. It is one
of this book’s central assertions that many institutions other than those on an
international level must be considered in order to reach a truly global approach.
Before considering the integration of state-based and societal governance into
international regimes or even a worldwide superstructure, one should try first
of all to make them reflective of their proper role on a global scale. The most
progressive view on global institutions is the vision of a community (rather than
society) of states, based on both the states and civil society. The ideal of this
vision is an overall well-ordered unity, the global federal union. By contrast,
what is advocated in this book is the concept of a polyarchy of institutions
located at several organisational levels, divided into many issue-related sec-
tions and dispersed over various geographical zones. This polyarchy would be
self-organisational in order to reflect the common concern of preserving an
inhabitable earth system.

Secondly, it should systematically be considered that institutions have played
a dualistic and often contradictory role in bringing about the kind of man-
nature constellation we are facing today. There are institutions which foster
human technological and economical inventiveness. By organising economic
growth they have contributed to human welfare but also to an ever-increasing
exploitation of nature as a resource for extraction and waste disposal. In con-
trast, there are institutions struggling to protect nature against overexploitation.
This tension between promotion and limitation of nature exploitation cross-
cuts all levels of institutions. It is innate in societies themselves, represented in
state bodies, and reappears on the international level as a split between inter-
national economic and ecological organisations. The challenging question is
how the opposing structures can be interrelated in order to sustain the earth
system.

A third aspect of institutional analysis concerns the overall orientation
of research. Is it still the idea of preserving a livable earth, or is the focus
shifting towards resilience and adaptation to change? The overburdening of
the earth’s bearing capacity is, by some observers, seen as unavoidable. They
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institutions

beliefs, rules, instruments, organisations

17

society

human mind

responsiveness to, acceptability of
institutions

behaviour

17

earth system

human impact, natural processes

Figure 1.1 Interrelations between institutions, society, and the natural earth system

promote instead the potential of institutions that are capable of adapting soci-
eties to the consequences of global change as, for example, the new patterns
of societal stratification, migration, incidence of disaster effects, etc. Whilst the
importance of this task is not refuted, this book focuses instead on institutions
that abate environmental decline. The decline of soil, water, biodiversity, and
the atmosphere cannot be repaired by new technologies. Admittedly, there is a
fundamental incongruence between the speed of the Promethean exploitation
of the biosphere and the slow institutionalisation of mitigation measures. But
this does not in itself render global change ungovernable because global change
is a product of institutional settings too. The challenge for institutional devel-
opment is to determine how to bring these settings in line with the long-term
preservation of nature. Ideally, measures of long-term mitigation would at the
same time be able to contribute to short-term adaptation.

Fourthly, clarity is necessary about the relationship between institutions,
society, and nature. Of course, there is no direct link between institutions and
the earth system: a law cannot command the climate not to change, neither can
climate change make laws. The link is represented by society, i.e. human mind
and the patterns of human behaviour. Based on its perception of the state of
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the earth system and depending on the existing social structures, human mind
will respond (or not) to institutions of global change, and it will accept (or not)
the institutions as legitimate.

The present book — and this introduction to it — is based on this model. We
begin with a summary account of earth system analysis focussing on human
impact and an analytical tool of its identification. We proceed by looking at
society in its double role of responding to and legitimising institutions of global
change. The remaining and most extensive part is concerned with the variety
of institutions and their interlinkages.

II. The earth system

The mechanics of the earth system are demonstrated in the example of the
climate, as offered in the contributions of Peter Lemke, Chapter 2 and Stefan
Rahmstorf, Chapter 3. An adequate climate is a fundamental precondition to
human life. The major components of the climate system include the atmo-
sphere (acting through gas, clouds, and aerosols), the ocean (acting through its
temperature, salinity, pressure, and velocity), the cryosphere (consisting of ice
covers on land and ice shields on water), the lithosphere (acting e.g. through
volcanoes), and the biosphere (acting through the production of gases including
carbon dioxide and oxygen). The components work on a fundamental external
impact, i.e. solar radiation. The laws determining how they interact are complex
and far from fully understood. Some of these interactions are represented in
Figure 6 in Lemke’s Chapter 2. A particularly important mechanism for main-
taining living conditions in moderate climates are the oceans. They serve as a
huge energy pump, storing heat in the south and transporting it to the north
(see Figure 10 in Chapter 2). Another major climate-determining factor is the
albedo (i.e. rate of reflection of solar radiation) of different land covers. The
cryosphere has a high albedo, thus keeping the temperature low which leads
to snowfall, enabling the cryosphere to reproduce itself. By contrast, water and
forested land have alow albedo, thus producing evaporation and, consequently,
rain. A third factor is the composition of gases in the atmosphere, and in par-
ticular the percentage of carbon dioxide which accounts for the storing of heat
at higher or lower levels.

In the past, this complex system has undergone fundamental changes trig-
gered by variations in solar radiation, continental drift, ocean salinity, and
natural factors within the system.

These changes were not induced by human activities. However, as Rahm-
storf demonstrates in Chapter 3, human activities did induce new changes in
the twentieth century. Carbon dioxide levels in the atmosphere increased by
30 per cent, resulting in a temperature rise of 0.7 °C. Indicators point to a fur-
ther increase in the twenty-first century, all the more so in the light of changes
in land use as, for example, deforestation and its implications for the function
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of the land cover as a sink for carbon dioxide. Models of the climate system
enable us to predict the consequences of these human-made changes. The study
of causation chains can go so far as envisaging the halting or diversion of the
great oceanic currents, thus affecting the system responsible for the moderate
climate of vast regions of the earth. Other changes may result in an increase of
extreme weather conditions (already verified by statistics), an acceleration of
desertification, a loss of habitats for plants and animals, etc.

The German Scientific Advisory Board on Global Environmental Change
has proposed syndrome analysis as an intellectual tool to understand the com-
plex interaction between deviant states of the climate and other parts of the
earth system. Syndromes are defined as ‘undesired, characteristic, negative tra-
jectories (or environmental degradation patterns) of natural and civilizational
trends and their interplay, which can be identified in many regions of our
world’! The particular merit of syndrome analysis is that it takes systematic
account of the effect of the human factor of global environmental change.
Figure 1.2 shows an example of a syndrome, namely that of the overexploita-
tion of the biosphere. The human factor is presented in the boxes entitled social
organisation, economy, and science/technology.

The WBGU has identified sixteen such syndromes, but more could be pro-
posed. Three groups can be distinguished:

* ‘utilisation’ syndromes: syndromes which are the consequence of the inap-
propriate utilisation of natural resources;

‘development’ syndromes: human/environmental problems resulting from
non-sustainable development processes;

‘sink” syndromes: environmental degradation due to inappropriate disposal
of human effluent.

The full list as identified by the WBGU includes the following:?

Utilisation syndromes:

Sahel Syndrome: overcultivation of marginal land;

* Overexploitation Syndrome: overexploitation of natural ecosystems;

Rural Exodus Syndrome: environmental degradation caused by abandonment
of traditional forms of land use;

Dust Bowl Syndrome: non-sustainable industrial management of soil and
water resources;

Katanga Syndrome: environmental degradation caused by extraction of non-
renewable resources;

—

Wissenschaftlicher Beirat Globale Umweltveranderungen (WBGU) (Advisory Council on
Global Change), New structures for global environmental policy, London (Earthscan) 2000,
p. 21.

2 WBGU, op. cit. p. 22.
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* Mass Tourism Syndrome: development of and damage to near-natural areas
for recreational purposes;

* Scorched Earth Syndrome: environmental degradation through military
activities.

Development syndromes:

* Aral Sea Syndrome: environmental damage caused by large-scale projects
aimed at restructuring natural landscapes;

* Green Revolution Syndrome: environmental degradation caused by the intro-
duction of site-inappropriate farming methods;

* Asian Tigers Syndrome: neglect of environmental standards in the course of
highly dynamic economic growth;

® Favela Syndrome: environmental degradation caused by uncontrolled
urbanisation;

* Urban Sprawl Syndrome: landscape degradation caused by planned urban
and infrastructure expansion;

* Major Accident Syndrome: singular anthropogenic environmental disasters
with long-term impacts.

Sink syndromes:

* Smokestack Syndrome: environmental degradation caused by long-range, dif-
fuse dispersal of mostly persistent substances;

* Waste Dumping Syndrome: appropriation of environmental space through
the controlled and uncontrolled dumping of wastes;

* Contaminated Land Syndrome: local contamination of environmental assets,
mainly at industrial production sites.

These and other syndromes — one could, for example, imagine a syndrome
focussing on Western lifestyles — can be employed to explain climate change as
well as other global environmental problems such as the chemical contamina-
tion of air, soil, and water, the overexploitation of the oceans, the degradation of
the soil, the loss of biodiversity, and the scarcity of fresh water. Whilst descrip-
tive information on the state and development trends of these problems is more
and more available,’> syndrome analysis can help to trace the much demanded
causal chains behind the phenomena. Table 1.1 shows how in the view of the
WBGU* the syndromes are related to the six large global problems.

Syndrome analysis achieves two objectives in the study of institutions: first, if
developed further, by the insertion of a special box on institutions and allowing
for genuine syndrome trajectories within institutions (see Figure 1.2), it can
help to identify how much of an impact institutions have as a part of the human

3 See in particular the comprehensive global and regional Environment Outlooks published
by UNEP (www.geo.org/GEO/index.htm).
4+ WBGU, op. cit. p. 53.



Table 1.1 Causation of global environmental problems by syndromes

Climate Stratospheric Oceans at Biodiversity loss Soil Fresh water scarcity
change ozone depletion risk and deforestation degradation and pollution

Sahel . . .

Overexploitation . . . . .

Rural Exodus . o

Dust Bowl ° . . . .

Kalanga ° ° . .

Mass Tourism ° ° ° .

Scorched Earth ° °

Aral Sea ° . . .

Green Revolution . . . . .

Asian Tigers o . . . o o

Favela . . B .

Urban Sprawl . . . . o .

Major Accident . . o °

Smokestack . J . . .

Waste Dumping . ° o °

Contaminated Land ° ° . °

» means that the syndrome plays a leading role in the causation of the environmental problem © indicates a less marked influence.
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causation of global change. Secondly, syndrome analysis allows the identifi-
cation of the strategic points in the causal chains best suited to institutional
intervention.

ITII. The global mind

The scientific community is preoccupied with understanding the individual
syndromes, their configuration as a whole, their contribution to the major
global environmental problems, and in all of these respects — the role of human
impact. However, if the emerging knowledge is to become actively relevant,
it must be known by the global population. Therefore, the analysis of human
knowledge of and perspective on global environmental change must start with
a genuine sociological enquiry into the inner logic of societies, their beliefs,
rules, and structures. Devising measures of influencing this perspective can
only occur after this has been accomplished. However, the vision of a global
subject as proposed by John Schellnhuber® must be considered with caution
and not be understood as the rule of a new philosopher king. The global subject
may well turn out to be a mere metaphor for a common concern based on the
prevailing fundamental differences of perception.

There are two dimensions of the human mind of interest in the institutional
context: in one sense, the human mind is a factor determining human behaviour
towards nature, and as such institutions must take it into consideration in order
to find the appropriate means of action. For instance, if the Western lifestyle
is tabooed by institutions propagating modesty, these institutions are doomed
to fail. In another sense, the human mind is the political basis required for
institutions to come into existence and be legitimate. The human mind is
therefore a condition of both the effectiveness and legitimacy of institutions.

In their contributions to the present volume, Karl-Werner Brand and Fritz
Reusswig in Chapter 4 focus on the first condition and Asher Alcoby in Chapter
5 focuses on the second.

Brand and Reusswig explore the societal preconditions of a successful insti-
tutionalisation of global environmental governance. They describe how insti-
tutions are embedded in societies. In order to become effective their problem
solution must take the interest and power structure of society into account,
their core idea must be related to basic cultural values, and the basic hypothe-
ses they assume must correspond to ‘storylines’ widely shared by society. They
also have to meet the criteria of procedural and distributional ‘fairness’ which
prevail in society. These conditions of anchoring institutions in society apply
also to those institutions — national as well as international — which contribute
to global environmental change. If they are to be reoriented towards more

> Schellnhuber, H. J., Earth sytem analysis and management, in Ehlers, E. and Krafft, T. (ed.),
Understanding the Earth System, Berlin (Springer) 2001, p. 17 et seq.
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sustainable utilisation of natural resources the human mind and its construc-
tion of risk must become aware of the globality of environmental problems in
order to ‘green’ interest and power structures, societal values, and perceptions.

The authors argue that such awareness is indeed emerging, but that its perse-
verance will depend on some broader developments of modern societies. These
can be reconstructed in terms of structure and agency. As to the first aspect,
Brand and Reusswig show that macrostructural trends such as detraditional-
isation, individualisation, globalisation, or the emergence of the ‘knowledge
society’ have ambivalent effects on the social acceptance of environmental reg-
ulations. On the one hand, they erode traditional ways of life and pave the way
for the spread of Western lifestyles; moreover, they increase the probability of
cultural conflicts and the salience of social problems. On the other hand, they
favour participation, the spread of information and a worldwide networking
of concerned citizens and non-governmental organisations (NGOs).

Structural opportunities for the required change towards sustainability are
no guarantee for a real change. This demands powerful agents. The authors
therefore go on to analyse the societal key actors who will — or could — be the
hosts of the required ‘greening’ of human society. Leaving business and the
media aside, they focus on transnational civil society as represented by NGOs,
science as a social phenomenon, and the consumer. Acknowledging certain
flaws of NGOs, the authors nevertheless insist that NGOs do pave the way
towards a world society. As for science, they show its precarious role between
uncertainty and the practical need for definite answers. Concerning consumers,
whilst revealing the burdensome impact on global change of consumerism,
they nevertheless are positive about the prospects of environmentally con-
cerned consumption, provided the consumer’s mind is supported by adequate
institutions.

Asher Alkoby embarks upon answering the question whether and if so in
what way civil society within the nation state can develop into a global civil soci-
ety and as such become the source of legitimacy for international institutions.
Whilst there is substantial empirical information about the kinds of transna-
tional actor (TNA) appearing on the international stage, such as NGOs, social
movements, advocacy networks, and transnational corporations, and about the
way in which TNAs act, e.g. by participating in agenda-setting, norm creation
and norm implementation, the theoretical explanation of why TNAs emerge
and may constitute a global civil society is still underdeveloped.

The author believes some approaches are counter-empirical, such as the
‘power theory’ which does notaccept any influence of NGOs etc. on institutions,
and the ‘institutionalist theory’ which regards NGOs etc. as pure instruments
of states. Whilst the author considers ‘constructivist theories’ to be generally of
more substance, nevertheless some variants are flawed, such as the ‘old social
movements’ concept which explains such movements by experiences of depra-
vation, and ‘rational choice’ concepts which overlook the moral and cultural
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elements of the social fabric. Alkoby concentrates on the concept of ‘new social
movements’ which emerge on the basis of principled ideas (human rights, envi-
ronmental concern, etc.) rather than on depravation or the purpose of gaining
benefits. This concept is also widely accepted by scholars of international law
who see NGOs as legitimate entities able to fill the democracy deficit of inter-
national institutions.

However, the author finds the interpretation of the emergence of TNA on the
whole rather too narrowly conceived. A more comprehensive understanding
of the relationship between international institutions and societies is possible
if TNA are discussed as part of the broader civil society. The question is not
only whether there can be global social movements but whether there can
be a global civil society. The history of the conception of civil society shows
that it has mostly been proposed as a sphere opposed to the state or at least
mediating between the private sphere and the state. This preoccupation with
the state lurks also behind the major modern theories of civil society, i.e. the
liberalist and the communitarian conceptions. They presuppose the existence
of concentrated power ‘against’ which civil society is built. This is hardly a
route to the transnational stage where no such power centres exist. In that
realm, civil society must be conceivable as an agent working ‘with’ the newly
emerging institutions.

Alkoby finds discourse theory better suited to conceive of such a globalised
civil society. Discourses do not assume the existence of a power ‘against’ which
legitimation occurs, rather this power can be a source of institutions. They also
do not assume there to be consensus on certain material values, thus avoiding
the risk of domination of some values over others. They only need consensus
on some formal requirements of an ‘ideal speech situation’. As Alkoby asserts:
‘The procedural model of communicative action, which prescribes the ideal
formal requirements for developing a consensus (rather than prescribing what
that consensus ought to be) is the only way of developing the cross-cultural
solidarity that would open the possibility of arriving at common norms.” In
the view of the author, however, these requirements should be reformulated
somewhat in order to integrate economic actors into civil society. Economic
actors are often seen as practising ‘strategic’ argumentation which is alien to the
‘discursive’ style of discourse theory. The author is of the opinion the distinction
should not be overemphasised because in practice often both styles are used;
industry often participates in discourses whilst NGOs also employ strategic
arguments. Concluding his chapter, the author adds the cautionary note that
civil society of the discursive kind is not yet there but rather ‘becoming’

IV. The global view on governance

Governance, organisations, and institutions are terms widely used in our con-
text but very differently defined. Therefore, we start with a terminological



12 GERD WINTER

clarification. For the purposes of this work an ‘institution’ is defined as com-
mon values, perceptions of the real world, and rules of behaviour established
(from the Latin ‘instituere’ — to establish) for (but not necessarily by) a group
of persons.® For instance, marriage is an institution in most societies, as is the
UN prohibition of force in the international arena.” Often institutions are sup-
ported by specialised personnel, acting bodies, a budget, etc. In this sense they
are also organisations. If organised institutions within the international arena
fulfil certain additional requirements such as being based on a founding treaty
and having an (at least partial) international personality, they are called inter-
national organisations. The term ‘international regimes’ employed by political
science is largely identical to the term ‘international organisations’ defined by
international law doctrine, but the term is both wider and narrower: whilst nei-
ther a treaty nor international personality are required, the organisation must
have some real world effectiveness. For instance, an apparatus set up by soft
law and managing some informally agreed tasks can be a regime, but not an
international organisation. International regimes are thus (effective) organised
institutions.

Institutions can be a framework for self-regulation by the actors concerned.
If organised, they are often more active in steering the behaviour of their clien-
tele. In this case one speaks of ‘governance’ If formal powers of command
are involved, the arrangement is called ‘government), be it that of a state or
supranational organisation. The term ‘institution’ is therefore broader than
the term ‘governance’. Looking for ‘multilevel governance’ of global change
would assume that there is an actor consciously steering the action whilst in
fact global change is widely also the unintended result of common arrange-
ments. For example, private property is a powerful institution affecting global
change and as such a framework but not a steering device. For this reason, the
present book might rather have been titled ‘multilevel institutions’. But as the
general focus of the contributions is on the steering element of institutions,
‘multilevel governance’ is also appropriate.

As explained above, the institutional response to global change is not just
seen in global institutions. Many levels of institutions contribute to global
change, and actors on many levels must be employed in order to redirect it.
Therefore, the perspective rather than the object of inquiry must be global.

There are two elements to be considered in relation to institutional impact
on global change, one relating to geographical and physical variations and the
other to the organisational scale. The geographical and physical dimension can

© This definition is widely used in the social sciences but also in legal theory. A narrower
variant defines institutions as acting entities. For instance, the European Community organs
are called institutions in Article 234 of the Treaty founding the European Community.

7 Examples taken from WBGU, op. cit. p. 69. The WBGU defines institutions somewhat
differently, as common arrangements established by actors to regulate their relations. See
WBGU, op. cit. p. 69.
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be described by further use of and elaboration upon syndrome analysis. For
instance, the Asian Tiger Syndrome tells much about Chinese and South Korean
institutions — that they prioritise economic growth; the Smokestack Syndrome
reveals US, Japanese and EU institutions are aimed at the wide utilisation of
chemicals; the Sahel Syndrome points to African communal institutions allow-
ing overutilisation of land, etc. The organisational dimension can be explored
by distinguishing between different levels of institutions and analysing the gen-
uine characteristics of each level.

The organisational dimension was taken as the basis for this book. Hence, the
analysis progresses from institutions of societal self-organisation to the state
and from there onto international institutions. The geographical dimension
will be reflected (but of course not fully covered) on each of these levels.

It does not, however, suffice to show that there is a multitude of institutions
acting on global change. Whilst post-modernist thought may haltin amazement
at the number of institutions, the challenge is to explore whether there are
patterns of interaction between institutional levels, allowing us to speak of a
structured whole. Ideally the analysis of the ‘natural laws’ of the earth system
would be complemented by an analysis of the ‘social laws’ of the institutional
system. Important points to be raised in this regard are:

* the question of scale: which functions are fulfilled at what level, and how do
these levels relate to one another?

e the question of interplay: how do exploitative and protective institutions
relate to one another and how can the gap between them be bridged?

¢ the question of fit: which rules and instruments are most appropriate to
solving an environmental problem?

* the question of structural coupling: are there basic ideas and structures that
pervade all of the levels of governance and geographical/physical variants,
such as, in particular, certain legal principles of common concern like liability
for damage or even precaution?

Some of these questions will be explored in the following contributions, but
the overall analysis remains a task for future research.

V. Societal self-regulation

There are many societal institutions which direct human behaviour towards the
environment, ranging from the Japanese belief in the sexual potential of whale
oil to the German preoccupation with separating different kinds of household
waste for recycling. We have treated those as part of the societal culture in which
more formal institutions must be established in order to meet compliance with

8 Most of these points are taken from Young, O., The institutional dimensions of environmental
change: fit, interplay, and scale, Cambridge, Mass. (The MIT Press) 2002.
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themselves (see Chapter 4 by Brand and Reusswig), however, it goes without
saying that such societal institutions also work without support (or opposition)
by formal institutions.

In the book we have focussed on self-regulation by economic actors. Infor-
mal institutions of this kind can take different forms: self-organisation within
multinational corporations (MNC) (or multinational enterprises (MNE)), self-
coordination of transnational networks of companies on contractual or port-
folio bases (transnational enterprises, TNE),” and self-regulation by business
associations and normalisation organisations at national, regional, and global
levels, such as the International Standardisation Organisation (ISO). In the
present work we take MNE and TNE as an example.

We propose to distinguish self-organisation in the private interest from that
in the public interest. Whilst a wealth of studies have been produced on the
self-interest of MNEs and TNEs regarding their self-organisation and the com-
mercial transactions between each other, less research has been done on the
potential self-organisation has to transcend short-term profit orientation and
include public concerns such as environmental protection within the goals of
MNEs and TNEs.

In Chapter 6, Martin Herberg gives an empirically founded account of the
modes and potential of self-regulation of MNEs in relation to health and envi-
ronmental protection. Based on interviews and their methodologically sophis-
ticated interpretation he finds German chemical concerns’ self-established reg-
ulation to consist of three components: publicly announced codes of conduct,
auditing schemes, and concrete technical and organisational standards. They
allow the mother company to control her subsidiaries. Exploring the audit-
ing schemes in more detail, Herberg shows that the corporate environmental
managers display neither a laissez-faire nor a hierarchical attitude but concede
rather a kind of autonomy, which, however, also allows for a possible resort to
command and control. The self-regulatory auditing of MNEs is more effective
than the kind of auditing proposed by rule 14001 of ISO, the latter being crit-
icised by managers themselves as paper work containing mere descriptions of
self-descriptions.

? The terminology varies. ‘MNC’ (or MNE) and “TNC’ (or TNE) are often used interchange-
ably as a generic term for all kinds of economic entities or clusters of entities operating in
two or more states. See for “TNC’ the Subcommission on the Promotion and Protection
of Human Rights, Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with regard to Human Rights, UN Doc. E/CN.4/Sub.2/2003/12/Rev.2
(2003), para. 20, and for ‘MNE’ the OECD Guidelines for Multinational Enterprises 2001
(also at www.oecd.org). We suggest to reserve ‘MNE’ or ‘MNC’ for a cluster which is in some
way directed by a parent company, thus providing ground for guided self-organisation but
also for home state control, and ‘TNE’ for a more loosely connected network which more
easily evades home state control and has (intentionally?) more difficulties to self-organise
concern for public interests.
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According to Herberg, the ‘operative autonomy under reservation’ (of inter-
vention) is a proof that organisational learning has made ground during the
past decades in MNEs. The Bophal catastrophe illustrates the risks of the ‘steer-
ing at arm’s length’ approach as compared to control by the mother company.
The company now often takes responsibility for the ‘user gap), i.e. for ensuring
that dangerous technology exported to other countries is safely operated by the
personnel of the subsidiary. It is interesting to note that the author explains this
change in direction by the challenge for the MNE’s professionals rather than
by their concern for a positive image (as many would assume).

Relating his study of societal rules to questions of legal rules, Herberg
argues that the transnational rulings of MNEs make good that which is lack-
ing in national regulation and enforcement in many countries in which they
invest. If practised by many MNEs, self-established internal rules may consti-
tute transnational fields of practice (in German: transnationale Verkehrskreise)
indicative of a standard of control over the subsidiary which may justify
‘piercing the corporate veil’ and making late-comers or those concerns vio-
lating their own standards liable. However, the author adds a cautionary note.
According to his own research, self-regulation focuses on the prevention of
accidents whilst the ‘normal’ environmental impact (air and water pollution,
waste disposal, etc.) is under less strict control. Although more self-regulation
might be developed in this regard, an improvement of state-based control is a
necessity.

Continuing this train of thought on an international level, André Nollka-
emper in Chapter 7 addresses the question of how MNEs and TNE:s are related
to international law. For the sake of terminological clarity he proposes two
definitions of responsibility bearable by a company, state etc. The first distin-
guishes between primary rules of expected behaviour and secondary rules of
the consequences of breaching such rules. The second, much broader, defi-
nition defines responsibility as any kind of obligation a person or body will
respect. Nollkaemper then explains the legal value of self-regulation by MNEs
and TNEs. Acknowledging the potential persuasive and influential authority
of such regulation in the social world, he insists that there is a gap between
self-regulation and formal law. Self-regulation is not based on international
law obligations and neither are the consequences of the breaches of self-made
rules determined by international law. To speak, as some authors propose, of
a global overarching constitution (in German: Gesamtverfassung) embracing
different layers of informal and formal law disregards the different sources of
these orders. The usual manner in which international law becomes relevant
for MNEs and TNEs is through addressing states which in turn impose obliga-
tions upon the corporation. There are, however, a few examples of international
treaties which can be interpreted as directly addressing corporations and, in any
case, state law may open itself up to accept direct applicability of international
provisions. However, the author finds consideration of this point odd because
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in most cases domestic law will be more clearly defined than the broad language
of international treaties anyway.

Nollkaemper’s central argument is that there is nevertheless the potential to
develop international law to involve directly MNEs and TNEs. As seen in the
examples of international human rights and criminal law, there is no concep-
tual barrier to international law addressing private actors. [llustrative examples
include the ‘Norms on the Responsibilities of Trans-national Corporations
and other Business Enterprises with regard to Human Rights’ concluded by a
Subcommission of the UN Commission on Human Rights in 2003,'° which
despite being soft law nevertheless demonstrate that the international commu-
nity is willing to impose obligations upon private actors. This also extends to
the sphere of environmental protection. He also discusses the pros and cons of
developing ‘international’ law towards an order accepting multinational private
actors as its subjects.

Jonas Ebbesson in Chapter 8 pushes this approach further by proposing a
methodology of how an international treaty on transnational business relations
in view of health and environmental protection could be designed. Rather than
embarking on wishful thinking he builds on what has already been achieved by
international treaties, national laws with extra-territorial reach, international
soft law, and self-binding codes of industry. ‘Fragments’ of this growing body of
law at different levels and of different degrees of validity can be assembled and
formed into a more consistent, ambitious, and binding text. Much of what legal
doctrine would understand as profoundly divergent worlds becomes a kind of
joint construction ground in this study. Ebbesson distinguishes between frag-
ments concerning the substance, procedures, and ‘subjectivity’ of the addressee
of the treaty.

‘Substance’ means principles, performance standards, and liability criteria.
Already now there are treaties which establish rather concrete duties, e.g. in the
areas of dumping of waste at sea, transnational shipment of hazardous waste,
trade in endangered species, marketing of certain hazardous substances, etc.
Some of these may even be understood as self-executing in national laws, thus
directly binding companies and giving rights for affected third parties. The
same is true for civil liability schemes. These concrete institutions are, how-
ever, issue-specific and would need to be generalised. There is also a wealth
of international documents, binding or more often soft, universal or more
often regional, which reflect general principles such as precaution, polluter
pays, environmental impact assessment, transparency, etc. The author also
considers if, rather than harmonising substantive law, the envisaged treaty
should be confined to harmonise the rules on the conflict of laws. He cites
an ambitious model found in the Nordic Environment Protection Conven-
tion ruling that a case of compensation for environmental harm must not be

10 See n. 9 above.
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decided by rules less favourable to the plaintiff than those in the state of the
activity.

As for ‘procedure’, Ebbesson observes that in liability cases jurisdiction out-
side the state of activity and harm is more and more accepted, thus giving the
plaintiff the choice of the most effective forum. Less developed is access to
courts outside the state of activity or harm concerning injunctions and man-
damus actions aiming at preventing harm by MNEs/TNEs. The author refers
to the system of national contact points and ‘soft’ means of dispute resolution
established by the OECD Guidelines on Multinational Enterprises. As far as
criminal acts are concerned, the OECD Bribery Convention is noteworthy for
its principle to refer to the home state forum. International fora, the author
explains, are, however, not yet accessible for disputes over MNE/TNE activities,
except for the singular case of war crimes heard by the International Court of
Criminal Justice.

The author goes on to questions of ‘subjectivity), i.e. the legal construction
of the MNE/TNE and its implication for who should be the addressee of the
envisaged obligations and who should bear responsibility for failure. Following
the principle also advocated by Martin Herberg in Chapter 6 that responsibility
should follow de facto control, the way is opened for liability of the parent com-
pany in MNEs. More creative drafting would be required to find appropriate
solutions for TNEs, drawing on advice from the ‘Draft Norms on Responsibility
of TNC’ of the UN Subcommission on Human Rights.

Ebbesson concludes his contribution by delineating the structure and basic
content of the envisaged treaty.

VI. Transnational bureaucratic networks

In addition to the societal layer of transnational self-regulation, a layer of
bureaucratic transnational networks, capable of producing institutions of
global environmental change, has emerged. Located ‘beyond’ the nation state
but ‘below’ international organisations they have the potential to fill the gap left
by the lack of international harmonisation between state institutions. There are
such networks which promote economic growth and such which protect against
the related exploitation of natural resources. One example of the ‘protective’
network is presented by Michael Warning in Chapter 12.

Taking hazardous chemicals as a case in point, the author begins with the
observation that whilst few chemicals are regulated, a tremendous number of
others are marketed and used without the availability of adequate risk infor-
mation and assessment. This problem of ‘toxic ignorance’ is of a global nature
because the chemicals are used everywhere. National systems have proved to be
incapable of solving the problem, acting too slowly, applying different test meth-
ods and parameters, and often repeating substance risk assessments already
completed by other countries. An international joint venture is therefore long
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overdue. As an international treaty to tackle the problem was beyond sight,
the professional staff from many states have formed informal structures, thus
bypassing the formal roads of treaty-making and implementation.

The author reveals that within these structures exist agenda-setting net-
works formulating basic orientations, rule-making networks developing tech-
nical rules, e.g. on tests, good laboratory practice, and the classification and
labelling of chemicals, and administrative networks collecting, assessing, and
publishing risk information on single substances. It is possible for industry and
public interest NGOs to participate in the networks, but voting is reserved to
government representatives. Most of the networks establish their own rules,
which further proves their potential for self-organisation.

The networks described by Warning are not entirely freely floating but
attached to and organisationally supported by intergovernmental organisa-
tions such as OECD, WHO, FAO, and ILO. These supporting organisations
sometimes also lend their decision-making capacity to give added weight in
the international sphere to unusual results. Examples of this include the OECD
adoption of recommendations on test guidelines and the ECOSOC subcom-
mittee adoption of a decision on the harmonisation of the classification of
chemicals.

Warning concludes by posing some evaluative questions. The first relates
to efficacy: the networks are still slow, but they have led to some acceleration
of the assessment of chemicals and have the potential to be improved further.
Secondly, in spite of the seemingly technical character of the matter, ‘political’
decisions are involved in the process, and therefore legitimation is required.
The author argues that such legitimation cannot be provided by domestic
structures, but needs to exist on the transnational level itself. Thirdly, despite
being soft law, the products of the networks can bind the private interests of
industry or third parties, which means that legal protection must be provided.
Again, national court review would not reflect the genuine rationality of the
transnational networks. Therefore, new conflict resolution institutions must
be founded.

VII. Self-regulation by states

State analysts agree that the globalised economy and its global environmental
effects have largely escaped the jurisdiction of the state, and that for these
reasons an internationalisation of the legal order imposes itself. More precisely,
the political-economic ‘laws’ of the role of the state are often seen to be that:

* in order to compete on production costs a state will only introduce high
production standards if these are internationally harmonised;

* in order to compete on product prices a state will only prescribe high product
standards if these are internationally harmonised;
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* in order to compete on best infrastructure for investment a state will only
protect nature if nature protection standards are internationally harmonised;

¢ in order to maintain a high level of demand for domestic products (and in
order to secure its basis for tax income) a state will generally be hesitant to
impose consumption charges and, if at all, agree to such impositions only
upon international harmonisation.

In this highly internationalised view, the state is increasingly more bound to
act as a member of international fora and as an implementer of what has
been agreed on the international level. Nevertheless, if things go wrong this is
inevitably attributed to either the slow process of international harmonisation
or to flaws in implementation.

This view cannot be entirely accepted. Even if one accepts its rationalistic
assumption, it is quite possible that states act on a different rationale. Efficiency
considerations may motivate them to pioneer environmental protection. For
instance, progressive production standards may trigger more efficient technol-
ogy, ambitious product standards may create new promising markets, a high
level of nature preservation may attract tourism, and consumption charges
may not reduce but reorient consumption. A clear prohibition combined with
a grace period for adaptation can be an effective device inducing innovation in
production or products. All this has been experienced in the development of
the EU. Most significantly, fears that the state of origin principle (which forces
importing states largely to accept the products standards of the exporting state)
would induce a ‘rush to the bottom’ have not materialised.'!

More fundamentally, the rationalistic approach itself raises objections.
Explaining the behaviour of states in terms of rational actors disregards the vari-
ety of geographical conditions, economic development, organisational capacity,
tradition, culture, corruption, and political processes which may lead states to
take other routes than those the rational models predict.

Of course, states do not only act in response to internal causes, but also to
those from the international sphere. But the pivotal factor is very often not
international ‘vertical’ institutions but rather ‘horizontal’ pioneering, imita-
tion, and pressure.

For these reasons the impact of state institutions on global environmental
change must take account of the complexity of external and internal conditions.
The global perspective on the state needs to integrate comparative with inter-
national studies of both social sciences and the law. It is likely that a typology
referring to some of the syndromes previously mentioned will emerge from
such analysis. For instance, in consideration of the types of institutions, the
environmental impact of a state like China, which is rushing towards industrial

1 See the classical analysis by Rehbinder, E. and Stewart, R., Environmental protection policy,
Berlin (de Gruyter) 1985.
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growth, is certainly different in substance and cause than that of a state like
Germany, which is struggling against the loss of investment, or a state with
a dominant ethos of resource exploitation like the Russian Federation, or a
state both idiosyncratic and missionary, like the USA. In view of geographical
conditions, state institutions will differ profoundly according to whether the
state’s natural resources are minerals, forests, arid land, arable soil, mountains,
coasts, or none of the above. Cultural and religious traditions will only further
diversify the picture. In view of these differences there can be very different
models of how to make state policies respond to environmental concern.

The present work cannot, of course, cover all of these models. The devel-
opment of the former communist countries during their transition is used to
example the type of approach necessary in analysing the role of states in global
change.

Stephen Stec, Alexios Antipas, and Tamara Steger in Chapter 14 delve into
the environmental development of the former Soviet block. The revolutionary
and post-revolutionary period demonstrated strong public and political con-
cern about environmental issues. Environmental matters were at the same time
a learning ground for participation in general. First drafts and codifications of
environmental law were very ambitious. But concerns of economic recovery
quickly gained influence and resulted in more realistic environmental legisla-
tion. Conlflicts over shared resources which had been previously solved by the
central government in the former USSR became conflicts between new states
and made regional agreements essential but difficult to acquire. Simultaneously,
the unity of the Soviet period made way for increasingly more divergence along
the geographical lines of the old East and West Roman empires.

The central European states wishing to accede to the EU were obligated to
adapt their legislation to comply with the EU’s acquis communitaire. In some
sectors such as industrial pollution this led to significant improvements. How-
ever, as the authors state, ‘governments sacrificed their creativity and initiative
to the overriding, and overwhelming, task of readying their countries for entry
into the EU’. The EU, on the other hand, was hesitantly, if at all, prepared to
learn from achievements of the communist or post-communist periods. For
instance, the legal standing of collectives such as the citizens’ initiative, environ-
mental duties complementing environmental rights, citizen enforcement, EIA
requirements and NGO consultancy concerning the drafting of legislation and
treaties, achievements in the areas of waste recycling, public transportation,
agriculture, and nature preservation, were not considered worthy of adoption
by EU legislation. Eastern approaches had only one major success in establishing
the basis of the Aarhus Convention of 1998 and its far-reaching participation
and standing rights.

Whilst the accession states have or will soon have a modern environ-
mental law, the situation has become even more diverse within the other
post-communist states. The Russian Federation, after years of perestroika and
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environmental concern, took a step backwards, reinstalling the ‘octopus of state
power’ and the politics of maximal exploitation of resources with little concern
for effective environmental protection. Environmental legislation is well devel-
oped but the style of the laws is often loose and the participation rights are more
concerned with an ‘appreciation of governmental issues’ rather than genuine
critique. The authors add some remarks on the development of environmen-
tal law in the remaining CIS states. Some of them follow the Russian path
closely, whilst in others generic governmental issues supersede environmental
governance issues.

In their conclusion, the authors claim that the development of a civil society
is crucial to effective environmental protection. However, the role of NGOs
must be redefined with more autonomy, as watchdogs rather than consultants.

VIII. Mutual influence between states

The potential of states to influence each other ‘horizontally’ rather than ‘ver-
tically’ through building and implementing international regimes is a further
source of global governance. The potential to influence is usually based on
either the cultural leadership of the influencing state or its purchasing power
on the world market. The vehicles of influence range from the media and the
instigation of discourses to technical assistance and market restrictions.

In Chapter 10, Christian Tietje addresses the question of how and to what
extent the purchasing power of states can be used, via trade restrictions, to
press other states to observe environmental protection requirements in their
own territory. This question approaches the issue of free world trade from an
unusual perspective. Whilst it is normally discussed whether free trade erodes
national environmental standards due to competition from imported products,
or whether it enables the improvement of environmental performance due to
increased income from exportation, the present question is whether free trade
can be used to impose environmental standards. The most effective way of doing
this is to impose certain production or extraction standards on the exporting
state (so-called processes and production measures (PPM)). In this way the
importing state can discourage process-based pollution, degradation of nature,
energy consumption, etc.

Given the international legal framework of world trade, the use of PPMs is
not only a question of politics but also of law. Tietje therefore explores the room
for manoeuvre left by GATT and related agreements. This margin depends on
anumber of checks. The first is whether the imported product subject to PPM
is similar to a product free of PPM. The author propounds a negative answer to
this question, which would widely free PPMs from the applicability of GATT
restrictions and thereby create a broad discretion to apply PPMs. However,
if it is decided in the first step that PPMs do fall within the GATT regime,
a further step must be taken, i.e. the measure must not treat domestic and
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external products differently. Should the importing state deem it expedient to
impose special measures on external products (e.g. because the environmental
problem is peculiar to the exporting state, such as the occurrence of certain
endangered species), the third step applies, the proof of necessity of protection.
Tietje spells out that if a link to the regulating state exists, the fact that one
state interferes in matters within the territory of another state through PPMs
contradicts neither GATT nor general international law. Finally, the fourth step
requires the regulating state to have first of all attempted to enact a bilateral or
multilateral agreement on the matter.

At this point the author widens the question to a broader legal discussion
on the proper place of unilateral trade measures in relation to international
cooperation and international standard-setting. Although it is clear that inter-
national cooperation is preferable, the author remains more sceptical about
its effectiveness, pointing to the regulatory potential of the country of origin
principle. In conclusion, he submits that unilateral PPMs can be a powerful
instrument of global environmental governance.

Kerstin Tews in Chapter 9 addresses the mechanisms of environmental pol-
icy transfer among states from the broader perspective of political science.
Based on a quantitative empirical study on the adoption of twenty-one envi-
ronmental policy innovations in forty-eight countries over a time period of fifty
years, she identifies the dissemination patterns of certain types of instruments
among states. ‘Weak’ instruments such as environmental planning spread faster
than ‘hard’ instruments, ‘new’ instruments such as economic incentives were
introduced later than hard instruments, but at about the same time as weak
instruments.

Tews offers various explanations of these patterns. The data do not sup-
port the popular view among scholars of international law and international
relations that states usually adopt environmental laws following international
treaties. Nor does it support the hypothesis that the diffusion of policies results
from the geographical and/or cultural proximity of states. Rather, she identifies
international discourse based on, but not commanded by, international organ-
isations as the primary factor determining adoption, such as the global debates
around the 1972 Stockholm Conference and the 1992 Rio Conference. This
kind of debate can also be instigated by international bureaucracies such as the
OECD, which acts via persuasion rather than formal means of law-making.
Sometimes, policies unfold during the run-up to or parallel to negotiations
about new treaties.

However, international institutions are not the only cause of policy diffusion.
Sometimes an international institution can even hamper the ‘horizontal’ learn-
ing processes when states anticipate policy formation at the international level
and ‘wait and see), giving up their own pioneering action. More importantly,
the fact that some types of policies spread more easily than others indicates that
policy transfer is heavily dependent on the content of the instrument. Tews calls
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this the diffusibility factor. A policy must fit the problem it is designed to solve,
it must be compatible with the style of instruments already adopted by a state,
it must be acceptable in the light of internal political priorities and debates, etc.
However, the author believes that in spite of these obvious ‘objective’ factors,
the power of ‘constructivist’ discourses is significant.

Policy learning by one state from another, directly or via regional or inter-
national facilitation or harmonisation, is addressed in Chapter 19 by Andrew
Jordan, Riidiger Wurzel, and Anthony Zito. The authors focus on the European
experience, as related to new environmental policy instruments (NEPIs), i.e.
market-based instruments (MBIs) such as eco-taxes and tradable permits, vol-
untary agreements (VAs) and informational devices such as eco-labels. They
analyse the overall pattern of NEPI use and more traditional (or ‘older’) tools
of environmental policy (i.e. regulation) in seven Member States and the EU.
They then explain what role or roles the EU has played in the selection and
diffusion of policy instruments, and relate this to the actual use of NEPIs both
at the EU and Member State level. Finally, they assess what lessons could be
learnt from the EU’s experience of adopting and implementing NEPIs to aid
the development of environmental governance in other states and regions.

The authors found that most NEPI activity takes place at a national level,
even though most target and policy framing activity is now undertaken at an
EU level. Although the EU has greatly influenced Member State environmental
policies, this influence does not extend to the selection and implementation of
‘new’ policy tools such as NEPIs. In some cases the opposition to giving the
EU a greater role is simply due to technical (i.e. efficiency and effectiveness)
concerns. For example, voluntary agreements are difficult to engineer, moni-
tor, and ‘enforce’ beyond the state level, especially in policy sectors which are
characterised by a large number of relatively small firms. Concerns about free-
riders are magnified at the supranational and, even more so, at the global level.
However, there are also important economic and political impediments which
work against certain NEPIs being taken up at the supranational and/or global
level, as can best be seen in the EU’s continuing failure to adopt a carbon diox-
ide/energy tax. The EU’s influence in shaping the prevailing pattern of NEPI
use has been and remains very mixed. A strong entrepreneurial influence on
the part of the EU can only really be detected with respect to tradable permits
and, to a much lesser degree, eco-labels.

IX. Integration of world regions

Given the slow emergence of effective institutions on a global level, regional
integration is a means of global governance worth considering. The major
regions of the world — North America, South America, North Africa, Sub-
Saharan Africa, the CIS states, and East Asia — are in a process of economic
integration. The question is whether the prevailing focus on free trade may
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create such widespread consequences that social and environmental policies
become part of the emerging institutions.

The most developed example is, of course, the European Union. In Chapter
13, Ludwig Krdmer explores what can be learned from the EU experience. He
first gives a concise summary of what has been achieved, stressing the most
significant organisational characteristics of the EU as a quasi-federal state: the
Community organs, the major instruments of policy elaboration, the decision-
making structures including remaining margins of action by the Member States,
the mechanisms of implementation, dispute settlement, the involvement of
the public, and the integration of environmental concerns into other (i.e. not
primarily environmental) policies.

Observing the state of environmental institutions at the global level in the
areas of water, air, biodiversity, and waste, Kramer argues that what has been
achieved is far from effective in halting environmental deterioration. One crit-
icism he raises is the broad language used by many international conventions.
Even if they were implemented, he submits, they would not really improve the
situation. The major flaw is therefore the lack of precise standards.

Looking at the reasons for the unsatisfactory state of global governance (as
seen in the principle of sovereignty and the rule of unanimity accompanying it)
the author sheds some light on the role of the USA. Given its hegemonic status,
this country has had the chance to push towards more effective environmental
protection. However, Kramer shows that for approximately twenty years, the
USA has not only not acted upon this opportunity but even hampered initia-
tives started by other regions. (The subject is further developed by Thomas
Giegerich in Chapter 11). For these reasons, the author proposes that regional
integration independent of the consent of the hegemonic state may be more
promising.

Reiterating his summary of EU characteristics, Kramer points to those which
might be most effectively imitated. He is sceptical about the potential of the
existing economic integration in regions outside Europe to become the basis
of effective environmental governance. Rather he suggests that regionalisation
should be sector-related (i.e. focussed on the environmental issue) and based
on the UN regional conventions and organisational nuclei. The most impor-
tant lesson to be learnt from Europe is that it is not just conventions that are
concluded but also that a body is established to act as a trustee of the general
regional interest, such as the Commission in the European case. These regional
environmental agencies should begin — as did the EEC — by setting up environ-
mental action programmes; they should be given rule-making powers, initially
in tandem with the Member States, but progressing to making decisions by
majority voting, and they should be endowed with powers and auxiliary bodies
to oversee the correct implementation of the law. In addition to such agencies,
dispute resolution bodies should be founded at a regional level which can be
invoked by the environmental agency in cases of law violation. The EU treaty
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violation procedure might serve as a model in this respect. It would provide a
forum and also allow negotiation with the Member States in its ‘shadow’, thus
obtaining amicable solutions.

X. International regimes

There is no doubt that international law and global organisations have had
a major influence on global environmental change in relation to both the
exploitation and the protection of natural resources. A vastbody of literature has
been produced on the structures and functions of international regimes, those
organising economic growth and those ensuring sustainability. International
lawyers discuss whether and in what forms the classical international ‘soci-
ety’ of states moves towards a ‘community’ of states legitimated by both states
and peoples and endowed with supranational powers. For a long time politi-
cal science has focussed on the conditions of international regime formation
proposing power, constructivist discourse, individual interest maximisation,
and institution-building, as major factors. Compliance with and implementa-
tion of regimes have attracted more interest of late. The sociology of law has
discovered societal self-regulation as a further source of governance.

If anything critical can be said about this highly sophisticated research it is
its fascination with forms rather than substance. Intrigued by the creativity of
international regime formation, scholars have somewhat neglected the question
‘cui bono?’. We are well informed about the mechanisms of the WTO system,
but what do we know about its impact on the global environment? There is
plenty of research about the formation and structure of the climate protection
regime, and tremendous political effort is spent on the implementation of its
new instruments, but the actual effect of the grand design on halting climate
change is hardly measured.

Although, of course, this book cannot fill the gap entirely, its contributions
address questions of effectiveness of regime formation and implementation on
an international level. On this point, one article offers suggestions for reor-
ganising the international environmental organisations, another discusses the
most embarrassing obstacle to regime formation of recent times, namely the
hegemonic role of the USA, and others focus on improving compliance with
and implementation of regimes.

In Chapter 16, Konrad von Moltke begins with the observation that the
hundreds of environmental conventions and tens of international organisa-
tions lack coordination because they have developed in a non-systematic way.
The vision of a World Environmental Organisation being unpragmatic and
even doubtful, he discusses more realistic options for reorganisation. Finding
the merger of conventions and organisations difficult for reasons including dif-
fering memberships and constituencies, he proposes to form a limited number
of clusters.
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The tools of each cluster are to colocate conferences of parties to different
conventions and to integrate secretariats, technical bodies, budgets, implemen-
tation reviews, and capacity-building, most appropriately under the supervi-
sion of a coordinator. The clusters themselves would be formed to fit between
institutional design and problem structures. In discussion of the difficulty of
conceptualising this interaction, the author bases his proposal on his experience
in suggesting five clusters of conservation: nature preservation, global atmo-
sphere, hazardous substances, marine environment, and extractive resources.

The author further submits that UNEP should be entrusted with tasks that
span anumber of clusters and may help them to perform their duties more effec-
tively. Such tasks would include integrated science assessment, monitoring, and
implementation reviews. He also discusses whether a horizontal treaty on pub-
lic participation should be made. Regarding dispute settlement structures, he
warns against making easy analogies with the mechanisms of the WTO. Dif-
ferences to be noted include: trade disputes concern cross-border transactions,
whilst environmental disputes relate mainly to domestic phenomena; trade
claims attack national laws, environmental claims very often factual behaviour;
further, and mostimportantly, in environmental disputes, unlike trade disputes,
the claimant is often also a ‘sinner’ thus facing blame if raising a complaint
and accused of failure in other areas of the law. Therefore, compliance with
environmental regimes will rather be secured by administrative and political
means.

The success of an international regime undoubtedly rests on a common
understanding of the contracting parties of the problem at stake and the pol-
icy options available. The theme of Helmut Breitmeier’s Chapter 17 is to what
extent such understanding is present in the framework of various international
regimes. Incidentally, the quantitative research on which the chapter is based is
the second of its kind presented in this book, the other example being Kerstin
Tews’ Chapter 9 study on policy diffusion. In the comparison of these contribu-
tions with one another, and in turn with the qualitative study on multinational
enterprises by Martin Herberg in Chapter 6, the reader may form his/her own
opinion on the debate of methodologies and yield of quantitative and qualita-
tive research.

Breitmeier first describes the method of his research. Twenty-one inter-
national regimes were selected and broken down into regime ‘elements’ (i.e.
components of regimes and periods of development). For the resulting 170
elements questions were asked, relating to the understanding of (a) the prob-
lem underlying the regime, (b) the most important policy options, and (c) the
activities of the monitoring and research activities undertaken by the differ-
ent regimes. The changes in understanding during the period of observation
were investigated, as well the final results and differences of understanding
among individual states. The questions were answered by carefully selected
experts.
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The data derived from the research shows that, in general, knowledge of the
problem structure and policy tools has increased in most regimes. However,
differences in achievement can be identified between different regimes. For
example, the Antarctic regime with its subregimes are well understood whilst
the tropical timber, hazardous waste, and North Sea pollution regimes are less
understood. Correlating the degree of understanding with regime activities,
Breitmeier shows that strongly established understanding of the nature of a
problem only results if the regime has conducted scientific monitoring and
research. This means that the provisions in many environmental treaties asking
for monitoring and research but being often neglected and sometimes mocked,
have more importance than often assumed.

Thomas Giegerich’s Chapter 11 is a contribution to the discussion of regime
formation and performance. Giegerich addresses the problem of the hegemonic
state which, because of its domination of both economic transactions and
cultural exchange, possesses the potential to introduce a sustainable utilisation
of natural resources. Against widespread discontent with the role of the USA,
he presents a more differentiated view. His central argument is that internal
politics determine external policies in the USA much more than in many other
states where the executive branch enjoys a broad margin of manoeuvre in
external matters. This is reflected in the constitutional requirement of a two-
thirds majority consent of the Senate for international treaties to be ratified, a
hurdle which is reinforced by certain facilitating procedures, the rejection of
direct applicability of treaties, and the constitutional prohibition of a transfer
of powers to international organisations. As the author says, sovereignty here
is a twin of democracy.

Accordingto Giegerich, the North American attitude towards environmental
treaties and international law-making in general is a mixture of isolationism,
unilateralism, and multilateralism, three elements which the author traces back
to their historical roots. Multilateralism in particular began largely with the US
intervention in the First World War and has often remained ‘a la carte’ since,
as demonstrable with regard to the issues of human rights on the one side and
free trade on the other.

In global environmental law development, the USA has sometimes been the
protagonist of environmental law instruments, motivating other states to copy
them, such as environmental impact assessment and freedom of information;
or sometimes forcing them to do so through its purchasing power, such as
in the case of Californian automobile standards. With regard to international
treaty-making, Giegerich identifies a ‘sense of mission’ in some cases such as the
foundation of UNEP, the Convention on International Trade in Endangered
Species, the Antarctic Treaty, and the Montreal Protocol, although sometimes
economic considerations have also played a role. Since the 1980s such consid-
erations have often come to dominate the US attitude and led to isolationism,
such as in the cases of the Antarctic Environmental Protection Protocol, the
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UN Convention on the Law of the Sea, the Convention on Biological Diversity,
the Cartagena Protocol on Biosafety, and the Kyoto Protocol on Climate Pro-
tection. The latter is particularly significant because the USA has imposed its
instrumental philosophy of emission rights on the contracting states but finally
refused to expose its own population to the demands of cutting back on the
American way of life.

Unilateralism, on the other hand, has sometimes been used in the envi-
ronmental interest, such as in the Gasoline, Dolphin, and Turtle cases brought
before the GATT and WTO dispute settlement bodies, trade sanctions concern-
ing products from whales, and the submission to EIA of credits issued by US
banks. The potential lying in the US Alien Tort Claims Act has, however, not
been realised in the environmental domain. Conversely, the USA has also used
bilateral action to fight environmental standards it found unjustified. Giegerich
mentions the growth hormone case and the controversy over genetically mod-
ified organisms in feed and food, taking them as examples of differences in risk
perceptions in Europe and the USA.

Summarising his contribution, the author says that the USA may well not
be more egotistical than other states, but because of the dominant position it
holds its attitude has much more serious consequences on the environment
and the law governing it. Due to the importance of internal politics he claims
it is crucial to convince the US population that the preservation of the global
environment is also in its own long-term interest.

In Chapter 15, Jutta Brunnée addresses the core means of compliance of states
with international regimes. Giving an overview of different theories she distin-
guishes between a managerial and rationalistic explanation which, grouping
them together as institutionalist, she compares with an interactionist expla-
nation. Whilst compliance will result if the causes of non-compliance were
identified and treated with tailor-made measures according to the managerial
approach, the rationalistic approach predicts compliance if the blend of incen-
tives and disincentives best suited to the individual interest of the actor was
found. Brunnée instead advocates an interactionist view. Compliance is based
on a shared understanding achieved by the characteristics of law such as its
generality, clarity, and consistency rather than by strategic manipulation. Insti-
tutions of this sort provide legitimacy and with it compliance, but using the pull
rather than push approach. The understanding emerges continuously during
the full process of designing, adopting, and implementing the law. According
to the author, an advantage of her approach is that it also explains compliance
with soft as well as formal law.

Taking the Kyoto Protocol as an example, Brunnée expects that whilst the
legal quality of its resulting secondary rules is at best unclear, and will in fact be
non-binding ‘guidelines’, they will nevertheless be followed by the contracting
parties, because, as the author submits, they meet the states’ understanding.
This will also be true regarding important issues such as the details of the
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so-called Kyoto mechanisms (emission trading, joint implementation, clean
development, etc.) and of the compliance procedures and mechanisms. Inter-
actionist thought is also present in the planned compliance measures. A com-
pliance committee will be established which, in addition to an ‘enforcement
branch’ will also have a “facilitative branch’ which will proceed by persuasion
rather than sanction. The author, however, admits that the very far-reaching
tools given to the enforcement branch (including the suspension of a party from
the trading mechanism, and the deduction of a quota from a party’s allowable
emission rights) rather point in the direction of forcing compliance. But, as she
says, both approaches — the institutionalist and the interactionist — can coexist,
and it is not yet clear whether facilitation or enforcement will prevail.

Whilst Brunnée’s views seem to be particularly suited to explaining com-
pliance by Northern countries, Charlotte Streck in Chapter 20 and Joyeeta
Gupta in Chapter 18 look at what induces developing and threshold countries
to comply.

Charlotte Streck focuses her study on financial instruments. Given the pre-
ponderant responsibility of industrialised states for the major global environ-
mental threats and the economic and institutional weakness of many developing
countries to comply with environmental obligations, a mechanism organising
financial transfers from the North to the South is necessary to fill the gap. The
polluter pays principle, as well as the innovative principle of common but dif-
ferentiated responsibilities as included in Principle 7 of the Rio Declaration
have laid the intellectual and ethical grounds for systems that include finan-
cial transfers from the North to the South. Streck describes how the different
financial mechanisms and funding schemes have developed. The first was the
Multilateral Fund (MLF) under the Montreal Protocol. It was virtually extorted
by the developing from the industrialised world, and proved very effective in
making the regime successful. The organisational design corresponds to the
‘political’ type characteristic for UN institutions. For instance, in the bodies
of the fund not only the donor countries but also the recipient countries have
significant influence.

Next to the MLF, the Global Environmental Facility (GEF) was founded.
Being closely attached to the World Bank, its initial organisational structure
was of the ‘banking’ type, with the donor countries deciding according to their
shares in the fund. However, when the GEF became the designated financial
mechanism for the Framework Convention on Climate Change and the Con-
vention on Biodiversity, a pragmatic compromise between the more World
Bank-driven GEF pilot facility and the UN-driven Conventions was found in
the governance structure of the restructured GEF. The GEF can be involved for
projects providing benefits to the global environment, including the climate,
biodiversity, international waters, and the ozone layer. It is therefore cross-
cutting the related international regimes. Both MLF and GEF do not just open
another window of aid. Instead, the fund as well as the facility are to meet the
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incremental costs encountered by developing countries when undertaking a
project with additional global benefits. Or, looked at from a different angle,
development should not be penalised by expenses that could not be justified
by domestic benefits

The so-called flexible mechanisms under the Kyoto Protocol are the third
type of funding Streck describes. In particular, the Clean Development Mech-
anism (CDM) if viewed from the side of development provides a means to
mobilise private funds for environmentally sound investment. The author
explains how these mechanisms work in practice. It is worth noting that
they have started operations before the Kyoto Protocol has entered into force.
Although Streck does not neglect shortcomings, such as that the funding will
concentrate on ‘low hanging fruits) the author defends the approach of, in
times of public poverty, directing private money to fulfil environmental goals,
and doing so in an economically and environmentally efficient way. Similar
approaches should complement the Kyoto type, such as user charges and insur-
ance requirements. Another facet of the new approach Streck finds promising
is the network structure of the organisational setting, including industrialised
and developing countries as well as public and private entities. Concluding, she
points out that flexibility and private sector involvement in addressing envi-
ronmental problems is essential; however, a reliable framework of formal law
is an indispensable prerequisite for such mechanisms to function.

Joyeeta Gupta in Chapter 18 broadens the view on factors ensuring compli-
ance by developing countries. The success of an international treaty is depen-
dent on its ‘compliance push’ and ‘compliance pull’ aspects. The compliance
push measures include monitoring, reporting, reviewing, dispute resolution,
enforcement, and other mechanisms to ensure implementation. The compli-
ance pull idea is based on goodwill, pacta sunt servanda, and the legitimacy of
the agreement.

The problem of countries, namely developing countries, defaulting on
their legal obligations within various international environmental regimes
is often being attributed to the lack of administrative capacity. Because of
this, compliance-pull mechanisms are now being redefined to include non-
compliance mechanisms and capacity-building activities within the regimes to
enable developing countries to implement the agreements. These in themselves
are useful instruments.

However, Gupta argues that non-compliance with environmental treaties
by developing countries can be explained not just by post-negotiation expla-
nations (lack of technology and finance or ‘new capacity’ problems) but also
by prenegotiation issues (‘old capacity’ problems). She further argues that the
‘new capacity’ problems emerge more as a result of regulatory competition
between countries. The author points out that non-compliance mechanisms
and capacity-building programmes in treaties tend to focus on ‘new capacity’
problems and are likely to be at best self-serving and at worst self-defeating.
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The lack of attention paid to ‘old capacity’ issues is likely to be an enduring
problem.

XI. Overarching principles

In the previous sections, the structures and functions of institutions on various
levels of governance have been expounded as agents of global environmental
change. The final section is concerned with principles overarching the different
levels and — at each level — the different segmental institutions. These princi-
ples — structural coupling by systems theory — are widely debated and accepted
within and between the different sections of this system. Normally they are not
strategically employed by any level or segment in order to influence another
but constitute a globalised discourse of world society, experts, and politicians.
They represent fundamental concepts of responsibility, more concrete but still
general propositions of environmentally sound behaviour and common under-
standings about best instruments. They may be promoted and reinforced by
mechanisms of horizontal diffusion between societal actors or states, or by
codification in an international treaty or rule of international customary law.

There are four chapters looking at overarching principles. Peter Sand in
Chapter 21 offers public trusteeship as a fundamental concept, Michael Bothe
discusses in Chapter 22 various general principles of common concern, Alan
Boyle in Chapter 23 elaborates on variants of liability, and Gerd Winter outlines
in Chapter 24 different notions and roles of principles. Instrumental concepts
are presented by Jordan, Wurzel and Zito and Tews, whose chapters, however,
appear at another place in this volume.

In his contribution, Peter Sand analyses and develops the public trust as a
concept emerging at all levels of institutions. In spite of early hopes for a ‘fading
out’ of sovereignty in the face of global environmental challenges, recent cod-
ifications of international law have confirmed the creeping national enclosure
of what were once considered common assets, e.g., exclusive economic zones
under the Law of the Sea Convention 1982, and access to genetic resources,
under the Biodiversity Convention 1992 and the FAO Treaty 2001. Yet, because
of their explicit limitation and qualification by ‘common interest’ obligations,
the author suggests that these expanded sovereign rights of nation states must
be considered fiduciary rather than proprietary. The emerging legal institution
is one of international public trusteeship (sometimes referred to as guardian-
ship or stewardship) over a widening range of environmental resources. The
author points to proposals suggesting a new environmental mandate for the
UN Trusteeship Council to demonstrate that the concept of public trust may
also have organisational implications.

Sand traces the evolution of public trusteeship in modern national envi-
ronmental laws, where it serves to hold public authorities (as trustees)
accountable for their management of environmental resources. Furthermore, it
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characterises more recent self-regulatory undertakings such as the Marine and
the Forest Stewardship Councils. This shows trust to be a principle cross-cutting
all levels of governance.

Michael Bothe in Chapter 22 presents a contrasting view of how institutions
are injected with environmental concern. From the understanding that the
earth system is in a fundamental sense communal to humankind, sovereignty
is so to speak a secondary institution relativised by concerns of commonal-
ity. Bothe demonstrates that international environmental law has developed a
number of leading principles in order to deal with the problem of externalities,
both interlocal and intertemporal. These principles are specific to particular
conflict situations and types of externalities and reflect the idea of common-
ality in different ways. In his view, these principles are more meaningful than
certain private law analogies, for example, the construction of a trust. The most
important principles are: sic utere tuo, equitable utilisation, duty to cooperate,
common concern, common but differentiated responsibilities, common her-
itage, common heritage of mankind, sustainable development, and precaution.

Looking at the more concrete concepts of liability as elaborated by the UN
International Law Commission (ILC), Alan Boyle introduces the reader to a
method of law creation which gives credit to all institutional levels and allows
for a coevolution of national and international law. The earlier proposals of
the ILC concentrated on interstate liability whilst more recent considerations
have been found unsatisfactory on the ground of the polluter pays principle
and in view of effectiveness of remedy for the plaintiff. Therefore, the scheme
will be complemented by rules on transnational liability between the private
actors concerned.

Taking national law into account as well as the international instruments
already in existence (which, however, either have a narrow field of application
or have proven to be too ambitious), Boyle considers the major components of
such harmonising rules, such as the appropriate forum, the choice of law, negli-
gence or non-fault, the channelling of compensation to appropriate defendants,
including residual duties of states, and the impact of interindividual schemes
on interstate claims. Further questions might address environmental damage
and liability in purely domestic cases. Speaking in terms of the legal framing of
the envisaged harmonisation, Boyle applauds the ILC for not recommending
an international treaty but rather a model legislation states should follow when
developing their domestic liability legislation.

Gerd Winter in Chapter 24 starts with the observation that much has been
said about the semantic content of various environmental and other principles,
but that there is less clarity about the legal nature of principles. Many a discus-
sion is hampered because different meanings are used at the same time without
explanation. A proposition can be a principle of policy or of law. Principles of
law are to be distinguished from rules of law; they are basic ideas informing
rules, and whilst rules are conclusive, principles are capable of being balanced
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with opposing principles. Principles of law can be ordinary or fundamental
principles, the latter often having a constitutional or higher level status. Look-
ing at principles in the context of both the systems of separation of powers
and equality of states provides insight into why courts sometimes support a
very broad interpretation of a principle and sometimes narrow it down to a
minimalist core. Winter suggests that this terminology can be applied to all
levels of the law, national, regional, and international.

Distinguishing between different kinds of principles can also improve the
understanding of the development of law. Principles of policy and of law serve as
a point of interaction between common experience and common sense on the
onesideandlegal rules on the other. Principles and rules as defined by the author
may also help accelerate the creation of international law so desperately needed
in the globalised world. Principles may be more readily accepted as having legal
value if their potential to be balanced with countervailing principles is taken
into account. For example, the precautionary principle can be formulated as a
principle of law and even as a rule of international customary law if allowing
for a balancing of environmental against economic concerns. Distinguishing
between ordinary and fundamental principles may help to clarify and foster
the evolution of constitutional or peremptory law as control for ordinary law,
both on the national and international level.

XII. Conclusion

In 1992 the global community in Principle 7 of the Rio Declaration expressed the
need that ‘States shall cooperate in a spirit of global partnership to conserve,
protect and restore the health and integrity of the Earth’s ecosystem.” The
‘health and integrity of the Earth’s ecosystem’ is a holistic concept that was
to be reflected in the institutional design. Meanwhile, ecosystem analysis has
mutated into an earth system perspective which integrates the human factor,
and the modest duty to cooperate has been developed towards more ambitious
organisational, instrumental, and material devices of global governance. But
much more work must be done in order to alert the many levels and territorial
units of governance dividing the earth system to the common whole. The editor
hopes that this book can make a useful contribution to this question.
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Earth system analysis






Dimensions and mechanisms of global
climate change

PETER LEMKE

I. Introduction

The present characteristics of the Earth system, and in particular of the climate
system, in which human societies are embedded, are a product of a long-term
evolution: a current snapshot in a six-billion-year movie that is still running.
After colonisation of the continents by plants and animals, the Earth has devel-
oped a climate system — composed of atmosphere, ocean, cryosphere, land
surfaces, and the marine and terrestrial biosphere — which very effectively,
through complex interactions, has produced a rather stable equilibrium state,
around which climate variations evolve.

Until 250 years ago, the interference of man was small, and climate vari-
ations were a product of natural processes and interactions alone. Since the
beginning of industrialisation, the composition of the atmosphere, especially
the concentrations of greenhouse gases like carbon dioxide and methane, have
significantly increased. In addition, the character of the land surface has been
largely modified through human activities. Part of the observed global warming
during the past 100 years is attributed to these anthropogenic impacts.

One of the most important characteristics of the climate system is its vari-
ability, which extends on timescales ranging from days to millions of years.
Short-term variations of atmospheric variables — such as air temperature, pres-
sure, humidity, the three wind components, precipitation, and cloud cover —
on the order of days denote the weather. Climate variations are associated
with long-term (months and longer) changes of the atmosphere, which mostly
originate from interactions with the slow components of the climate system.
The distinction between weather and climate is, therefore, not just a matter of
timescales, but involves also the conditions of ocean, cryosphere, land surfaces,
including the marine and terrestrial biosphere.

Short-term stochastic variations of the atmosphere induce — in analogy to
the slow erratic Brownian motion of particles suspended in a fluid — long-term
changes of ocean and ice. Variations of sea surface temperature (SST) and sea ice
extent in turn modify the atmospheric variables. In order to assess the present

37



38 PETER LEMKE

Global surface air temperature anomalies 1860 to 2004 (w.r.t. 1961-1990)
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Figure 2.1 Variations of global surface temperature of the Earth since 1860 (deviations
from the 1961-1990 mean value)

Source: Jones, P. D. and Moberg, A., Hemispheric and large-scale surface air
temperature variations: An extensive revision and an update of 2001, J. Climate 16
(2003), pp. 206-223.

climate variations the historical evolution of climate has to be investigated.
Information about climate parameters on historical and geological timescales
is available from different sources with different accuracies.

Observations of meteorological variables date back to the invention of the
thermometer and the barometer by Galileo Galilei (1597) and Torricelli (1643),
respectively. The longest continuous time-series cover approximately 300 years.
Long time-series require a careful calibration, since instruments and measure-
ment techniques have been modified, and stations have been relocated and may
have been affected by urbanisation. Consequently, they have to be interpreted
with care. Because of the sparsity of observing stations before the nineteenth
century, global temperature averages can only be generated for the period 1860
to 2001 (see Figure 2.1).

Instrumental records are also used to reconstruct longer time-series from
comparison with tree ring, coral, and ice core data. Figure 2.2 displays such
a reconstruction for the last 600 years using historical records and data from
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Figure 2.2 Reconstructions of the mean surface temperature of the northern
hemisphere from tree rings, corals, ice cores and historical records

The instrumental record (equivalent to Figure 2.1) is represented by crosses.
Source: Mann, M. E., Bradley, R. S., and Hughes, M. K., Global-scale temperature
patterns and climate forcing over the past six centuries, Nature 392 (1998),

pp. 779-787.

corals, tree rings, and ice cores. The historical analysis of such data sets indicates
a strong impact of climate on human society, i.e. the period of mass migration
in Central and Northern Europe around AD 400 under cool and wet climate
conditions; the colonisation of Iceland and Greenland around AD 900, and the
loss of the Viking settlements, and crop failure, famine, and decrease of the
population in Europe during the Little Ice Age (1350-1850).

Knowledge of past climate variability is crucial for understanding and mod-
elling current and future climate trends. The growing body of palaeco-climatic
tools and data, developed and gathered over the past fifty years, has enormously
increased our knowledge of past climates. Although palaeo-climatic tools are
far from being perfect, they are tremendously useful because they represent
the only source of information on the behaviour of the climate system on long
timescales (Stefan Rahmstorf, Chapter 3). The great value of palaco-climate
methods lies in the fact that information about the climate system has been
recorded in natural materials, which have been deposited in sediments, in snow
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and ice, and in trees and corals. The generation of this information requires two
steps: first, the determination of the age of the sample (dating problem), and
secondly, the retrieval of the climate information, i.e. the development of an
algorithm that relates the proxy! data, e.g. isotope ratios (§'30), to geophysical
variables such as temperature and ice volume on continents.

II. Climate variations

Summarising the information from instrumental records, historical sources,
and proxy data it is evident that climate has changed on all timescales.
The amplitudes of the variations increase with increasing periods, i.e. the
temperature deviations during the ice ages were larger than those of the Little
Ice Age, and these were larger than present decadal variations (see Figure 2.3).
From these data we can identify the following past climate regimes.

The last millennium: global temperature was slightly higher than average
during the Medieval Warm Period or the Little Climatic Optimum (around
AD 1000 to 1250). The Little Ice Age (1350-1850) was cooler than the average,
where the mean seventeenth-century temperature was about 0.5°C lower than
between 1961 and 1990. The last three decades (1970-2000) were likely the
warmest of the last millennium, with the strongest warming (about 0.6°C per
century).

Holocene (the last 10,000 years): global temperature during the Holocene
was relatively stable compared to glacial-interglacial variations. Yet, the middle
Holocene was appreciably warmer than today. In Europe this phase has been
called the Climatic Optimum. It began about 9,000 years ago, peaked about
6,000 years ago, and ended about 2,500 years ago.

Last Glacial Maximum (LGM, 18,000 years BP (before present)): atmo-
spheric circulation was different, global temperature was about 5 to 8°C colder.
The ocean probably showed a weaker and shallower overturning in the North
Atlantic. Sea ice extent was greater and large ice caps built up on Scandinavia,
Russia, and North America. As a result, sea level was about 120m lower than
today. Concentrations of atmospheric greenhouse gases were different, indi-
cating reorganisations of biogeochemical cycles.

Pleistocene (1.6 million years (Ma) to 10,000 years BP): during this period a
succession of glacial and interglacial climatic cycles occurred, which has been
informally referred to as the Great Ice Age. The periodic waxing and waning of

! The word ‘proxy’ is commonly used to describe a stand-in or substitute. In palaeo-climatic
reconstructions proxy variables, or short proxies, are measurable descriptors, which stand
in for desired, but unobservable, variables such as temperature, salinity, ice volume, etc.
These are the target parameters. The concept of proxies relies on a physical relationship
between a proxy and the target variable. Therefore, each proxy is associated with a rule (a
transformation algorithm), which relates it to the target variable. These algorithms have to
be established through calibration, e.g. using the instrumental records.



Figure 2.3 Climate variations from instrumental records, historical sources, and proxy data
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ice sheets appear to be unique to the Pleistocene. Modern research, however,
has shown that large glaciers had formed prior to the Pleistocene.

Cenozoic (65 Ma BP to present): over the Cenozoic period, Earth has experi-
enced a general cooling trend. Global temperature has probably fallen by about
10°C. However, the cooling was not continuous but interrupted by gradual
trends of warming and cooling. Periodic cycles are driven by orbital forcing
(so-called Milankovitch frequencies).

Typical examples of climate variations on different timescales are the EI Nino
phenomenon, the Little Ice Age, and the ice ages. The El Nifio phenomenon
occurs on time intervals of three to eight years in the tropical Pacific with global
impacts. The characteristic feature of El Nifo is the occurrence of anomalously
warm water in the generally cold upwelling regions in the tropics off the South
American west coast. Along with the oceanic surface temperature the wind sys-
tems (the trade winds) and the precipitation patterns are changing dramatically.
El Nino is accordingly a coupled atmosphere-ocean phenomenon.

During the Little Ice Age (1350 to 1850) the temperatures in Europe were
approximately 1.5°C lower than today and the glaciers were significantly larger.
Since 1850 temperatures are rising and glaciers are shrinking significantly.

From the distribution of oxygen isotopes in marine sediment cores, time-
series of the global ice volume on the continents can be generated. These data
show that ice ages occurred at intervals of 100,000 years (see Figure 2.3). There
is an apparent asymmetry: slow build-up and fast decay, indicating different
physical mechanisms involved.

Instrumental observations during the past 150 years show the following
changes in the climate system. If not indicated otherwise these changes apply
to the period 1901 until 2000. The global average surface temperature has
increased by 0.6°C. The 1990s was the warmest decade and 1998 the warmest
year in the instrumental record, since 1861 (see Figure 2.1). Reconstructions
from proxy data (tree rings, corals, etc.) indicate that the 1990s was the warmest
decade and 1998 the warmest year of the last millennium (Figure 2.2).

Because of the rising temperatures the snow covered area has decreased by
10% since 1960. Similarly, nearly all glaciers (with a few exceptions in maritime
climates like Norway) have retreated significantly, and the sea ice covered area
in the Arctic has reduced by 10 to 15%. In response to warming of the oceans
and melting of glaciers sea level has risen by 0.1 to 0.2m.

Precipitation in the northern hemisphere has increased in middle and high
latitudes (30N to 90N) by 0.5-1% per decade, and in the tropics (10S to 10N) by
0.2-0.3% per decade. In the subtropics (10N to 30N) it has decreased by 0.3%
per decade. The precipitation extremes have increased by 2—4% since 1901.

In the atmosphere, carbon dioxide has increased since 1750 by 31%
(Figure 2.4). The present concentration is the highest during the last 420,000
years. About 75% of this increase is due to fossil fuel burning and 25% to
land use changes. The methane concentration has risen by 151%. The N,O
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Atmospheric CO, content: Mauna Loa, Hawaii (1958-2003)
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Figure 2.4 Increase of CO, concentration in the atmosphere since 1958 and natural
variations during the last 450,000 years from investigations of the Vostok ice core
Source: top: Keeling, D. and Whorf, T., Atmospheric carbon dioxide concentrations at
10 locations, La Jolla, Cal. (Scripps Institution of Oceanography) 2004. bottom:
Barnola, ].-M., Raynand, D., Lorius, C., and Barkov, N. I., Historical CO, record from
the Vostok ice core, in Carbon Dioxide Information Analysis Center, Oak Ridge
National Laboratory, Trends: a compendium of data on global change, Oak Ridge (US
Department of Energy) 1999.
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(laughing-gas) concentration has increased by 17% since 1750. In the lower
atmosphere, the ozone concentration has increased by 36% since 1750. In the
stratosphere it has diminished substantially (ozone hole).

Earth’s climate has changed significantly in the past and will change in the
future. In contrast to the past there will not only be natural causes for climate
change, but also man-induced impacts on the climate system, like modifications
of the composition of the atmosphere through input of greenhouse gases, and
land use changes. The expected warming through the coming 100 years is
2 to 5°C.? Detailed investigations of the response of the climate system to
anthropogenic impact represent presently a main topic of international climate
research.

ITII. The energy balance of the Earth

The prime source for climate variations is the regional and temporal change
of the solar radiation. The radiation balance of a planet determines to a large
degree the state of the climate system. In thermodynamic equilibrium the
amount of solar energy absorbed by a planet is emitted as thermal radiation,
which is described by the Stefan-Boltzmann law. The total radiation hitting
the planet is given by its cross-section (a circle of radius r) multiplied with the
solar radiation flux density S. A certain fraction « of this incoming radiation is
reflected by the planet, especially by clouds and other bright surfaces like ice and
snow. The reflectivity & of a planet is also called albedo. The total emitted radi-
ation is given by the surface of the planet multiplied by the Stefan-Boltzmann
constant o and the fourth power of the absolute temperature T. The radiation
balance of a planet is, therefore, given by:

il —a)S = 4nric T (1)

Solving this equation for the global radiative equilibrium temperature T we
find:

T=S(1—a)/4o0) 2)

It is obvious that the radiative equilibrium temperature T is independent of
the size of the planet. It is only determined by the albedo of the planet and the
energy flux supplied by the sun.

The solar radiation flux density at the distance Sun—Earth (solar con-
stant) is S = 1368 W/m? and the global albedo of Earth is @ = 0.3. With
these values the radiative equilibrium temperature is calculated as: T = 255
K = —18°C. This is the temperature which a space traveller would measure

2 Houghton, J. T, Ding, Y., Griggs, D. J., Noguer, M., Van der Linden, P. J., and Xiaosu, D.,
Climate change 2001: the scientific basis, Cambridge (Cambridge University Press) 2001 (see
also www.ipcc.ch).
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aiming his radiation thermometer at the Earth. The thermal radiation lost to
space originates mostly from the upper layers of the atmosphere and from the
cloud top surface. Without the atmosphere this cold temperature (hostile to
life) would also prevail at the Earth’s surface.

IV. The greenhouse effect

The observed surface temperature, Ts, is, however, about 288K (+15°C). The
reason for the difference between the cold radiation temperature and the warm
surface temperature is that the Earth naturally has an atmosphere including
greenhouse gases such as water vapour, CO,, CHy, etc. While the atmosphere is
largely transparent to the visible wavelengths, it is largely opaque to long-wave
radiation mainly due to absorption by water vapour and CO5,. In this way, the
atmosphere acts like a blanket that tends to trap the heat inside, keeping the
surface warm. Mathematically this effect can be described by assuming that
the thermal energy emitted by a planet to space is given by a fraction B of the
surface radiation. Then the radiation balance at the top of the atmosphere is
given by:

7ri(1 —ot)S=471r2/3oT§l (3)
For the surface temperature T we find accordingly:

Ts =y S(1—a)/(4B0) (4)

Applying the surface temperature Ts = 288 K = 15°C, the constant f is
given by B = 0.6, i.e. only 60% of the surface thermal radiation are lost to
space. The remaining 40% are absorbed by the natural greenhouse gases in the
atmosphere, especially by water vapour and CO,.

Greenhouse gases in the Earth’s atmosphere are trace gases, i.e. they are not
major constituents such as nitrogen or oxygen. The most important greenhouse
gas is water vapour. The concentration of water vapour is highly variable, sur-
face annual-mean values are about 0.1-2%. The other important greenhouse
gas is carbon dioxide (0.03%). These two gases are mainly responsible for
maintaining an average surface temperature of +15°C on Earth. Other nat-
ural and anthropogenic greenhouse gases are methane (CHy), nitrous oxide
(N,0), chlorofluorocarbons (CFCs), and ozone (O3). The pre-industrial (prior
to 1750) and today’s concentrations of some greenhouse gases that are anthro-
pogenically influenced are given in Table 2.1.

In 1958, Charles Keeling began to measure the atmospheric carbon dioxide
concentration continuously. This has generated the famous Mauna Loa curve.
The measurements are carried out at the Mauna Loa Observatory on the island
of Hawaii (see Figure 2.4 and http://cdiac.esd.ornl.gov/trends/trends.htm). The
data show that since 1958 CO, has increased from 315 ppmv to about 376 ppmv
in the year 2003 as a result of fossil fuel burning and changing land use by
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Table 2.1 Pre-industrial and present concentrations of some
anthropogenically influenced greenhouse gases (ppmv/ppbv = parts per
million/billion by volume)

Greenhouse gas Pre-industrial Present

CO, 280 ppmv 376 ppmv
CH,4 700 ppbv 1700 ppbv
N,O 285 ppbv 310 ppbv

humans. The Mauna Loa curve also shows large annual variations. This is due
to the breathing of the biosphere, which mainly takes up CO, in the northern
hemisphere summer and respires it during the winter.

By measuring the concentration of CO, in gas bubbles enclosed in polar ice
cores, the CO, record can be extended back into the past. The pre-industrial CO,
(prior to 1750) was fairly constant since the year 1000. Ice core measurements
have also revealed that the current CO, concentration of 370 ppmv is higher
than any CO, concentration in the pre-anthropogenic atmosphere over the
past 400,000 years or more (see Figure 2.4, bottom). In addition, the current
rate of increase (about 1.5 ppmv per year) is unprecedented over this period
of time. The CO; rise at the termination of the last ice age from 200 ppmv to
280 ppmv took in the order of 5,000 years, which gives a rate of 0.016 ppmv per
year. The anthropogenically caused increase is hence about a hundred times
greater.

From the analysis of gas bubbles in ice cores from Vostok, Antarctica, it has
been demonstrated that atmospheric CO, has varied between 180 ppmv and
280 ppmv over the past 400,000 years. Typical values are 280 ppmv during
interglacials (warm periods such as today) and 180 ppmv during maximum
glaciation (such as the maximum of the last ice age, 18,000 BP). These varia-
tions have now been known for twenty years. Yet, nobody has come up with
a completely satisfying explanation of what caused these variations to occur
within the observed limits. The greenhouse potential of carbon dioxide has
been estimated to produce a 2°C temperature increase for a doubling of its
concentration.

Over the coming 10,000 years, the deep ocean will have absorbed most of
the fossil fuel produced by humans. There are two important carbon pumps by
which carbon dioxide can be transported into the deep ocean. The first one
is the physical carbon pump. CO; is a gas that dissolves in seawater and if the
concentration in the atmosphere increases, so does CO, in the surface ocean,
simply as a result of its solubility. The extra dissolved CO is then transported
into deeper layers by mixing (vertical diffusion) and the mean circulation (deep
water formation).
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The second carbon pump is the biological pump. Through absorption of light
(photosynthesis) and uptake of (inorganic) CO, and nutrients, algae in the
surface ocean produce organic matter. This organic carbon is carried through
the food chain, and part of it is finally sinking into the deep ocean as dead
organic matter accumulating in the sediments. This process reduces the total
dissolved inorganic carbon (DIC) in the surface ocean and thus the atmospheric
CO; concentration. If the biological pump were to shut down completely, the
atmospheric CO, would probably rise to more than 500 ppmv. It is a matter of
debate whether or not the biological pump and its effect on atmospheric CO,
concentrations will change in the future.

Generally, there is a large potential of the oceans to absorb CO,. However,
there are limitations on the timescale over which this can be accomplished. The
first has to do with the time required to mix the CO, into the deep ocean (about
1,000 years), the other has to do with the chemistry of CO, in seawater.

V. The climate system

Observations demonstrate that climate variations occur on all timescales. This
has been the case in the past and will continue in the future. Climate variations
are a result of both external impacts, such as changes of the solar radiation or
volcanic eruptions, and internal interactions within the climate system.

There are various mechanisms of climate change. The incoming solar radi-
ation varies with latitude. As a consequence, the tropics receive more solar
energy than they emit by long-wave radiation, whereas the opposite is true
for high latitudes. This leads to regional temperature differences, which cause
motions in atmosphere and ocean (winds and currents) that transport energy
poleward. As an example: the Gulf Stream is a gigantic heating system which,
for instance, produces a very mild climate in Northern Europe compared to
climates of similar latitudes at the east coasts of the continents. For example, in
February, the average temperature in Goose Bay (Labrador, 53N) is —15.5°C,
and in Bremerhaven (53.5N) it is +1.7°C (see Figure 2.5). The motion and,
therefore, the heat transport in both the atmosphere and the ocean is not uni-
form but turbulent due to high and low pressure systems and oceanic eddies,
respectively.

There are pronounced temporal variations in the incoming solar radiation,
e.g. seasons caused by the tilt of Earth’s axis. Variations of the orbital parameters
(obliquity (tilt), precession, eccentricity) due to the gravitational forces of the
other planets occur on longer timescales (Milankovitch Theory).® The periods
of the obliquity (41,000 years), the precession (19,000 and 23,000 years), and

3 McGuffie, K. and Henderson Sellers, A., A climate modelling primer, Chichester (Wiley)
1997.
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Figure 2.5 Sea ice cover and sea surface temperature in the North Atlantic in fall

the eccentricity (100,000 years) are also found in the variance spectra of climate
variations.

Atmosphere, ocean, ice, land surfaces, and the marine and terrestrial bio-
sphere are not independent, but interact with each other forming the compo-
nents of the climate system (Figure 2.6). They exchange heat, momentum, and
matter and subsequently modify each other’s state of motion, heat content,
and composition. In addition, the components of the climate system vary on
different timescales (‘fast’ atmosphere, ‘slow’ ocean), which has a profound
effect on their interaction.

Interactions and feedbacks in the climate system can be amplifying (positive,
i.e. destabilising) or damping (negative, i.e. stabilising). Examples are:

* temperature-ice-albedo feedback (positive): an initial temperature reduction
leads to an increase of the ice and snow covered areas; this in turn causes lower
temperatures due to increased reflection of solar radiation (higher albedo);
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(woodland clearing,
desertification)

Figure 2.6 Schematic depiction of the climate system

Thin black arrows denote radiative processes; black arrows show advection processes,
grey arrows indicate interactions within the climate system, bold black arrows
represent changes of the boundary conditions, and the hatched arrows show impacts
of human activities on the climate system.

* temperature-water vapour (greenhouse) feedback (positive): a temperature
increase causes higher evaporation, increased humidity in the atmosphere,
and, therefore, an increased infra-red absorption, which in turn leads to
higher temperatures;

* infra-red emission (negative): a warmer Earth emits more infra-red radiation,
thereby cooling off;

¢ cloud feedback (negative): an increased cloud cover leads to reduced solar
radiation at the Earth’s surface, which causes less evaporation, and, therefore,
less cumulus convection.

In the climate system, feedbacks do not work separately, but are linked through
interactions in a web of feedback loops. Perturbations of the system can, there-
fore, be amplified or damped in many ways.

VI. The components of the climate system

Ocean and atmosphere are geophysical fluids that both display organised cir-
culation patterns, chaotic motion, and statistical turbulence. The origin of this
motion is the differential heating from the sun. Only half of the solar radiation
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entering the top of the atmosphere reaches the Earth’s surface. The remaining
part is either reflected to space (30%) or absorbed in the atmosphere (19%).

As a consequence of the temperature differences caused by the differential
heating of the sun, pressure gradients are generated that induce motions in
atmosphere and ocean (winds, currents), which transport energy (as in a giant
heat engine) from the warm tropics to the cold poles. Both fluids act as collectors
in the tropics and radiators in high latitudes. They represent a very effective
medium for the transport of energy to high latitudes.

This transport is controlled by many interactions within the climate system
(Figure 2.6), i.e. the components of the climate system do not react indepen-
dently to the forcing of the sun. Winds and currents are in addition modified
by the rotation of the Earth about the sun and about its own axis, which is
tilted by 23 degrees with respect to the orbital plane (ecliptic). This introduces
a time-dependent solar radiation (day and night cycles, seasons), and the Cori-
olis and centrifugal forces enter the momentum balance as apparent forces in
the rotating coordinate system fixed to the Earth.

1. Atmosphere

The atmosphere influences climate through radiative, chemical, and dynami-
cal processes, which are all interconnected. The atmosphere consists of three
components:

(1) a gas mixture (78% nitrogen, 21% oxygen, and 1% water vapour, CO,,
ozone, and other trace gases), called air;

(2) water and ice particles (hydrometeors), which appear as clouds and precip-
itation (rain, snow);

(3) suspended particles (soot, dust, etc.), called aerosols.

The gaseous composition of the air has a pronounced influence on the
behaviour of the atmosphere in the climate system. This is especially true for
water vapour, cloud liquid water, aerosols, CO,, ozone and other trace gases.
These components determine — although they comprise less than 1% of the
atmosphere — the absorption, transmission, and reflection of solar radiation
and terrestrial emission, and, therefore, control the energy budget of our planet.
In weather prediction and climate models, this gas mixture is usually described
as a binary fluid consisting of two components, dry air and water vapour. The
reason for this division is the major role that the water vapour plays in weather
and climate processes.

A size comparison: if one reduces the Earth to the size of a normal globe
(ca. 40 cm in diameter), then the troposphere (the lower 10km of the atmo-
sphere), which is the home of the weather, would have a thickness of only
0.3mm. The atmosphere, therefore, represents a very thin shell around the
solid and liquid parts of our planet. The large-scale motion is consequently
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Figure 2.7 Cell structure of Earth’s atmosphere

horizontal, i.e. parallel to Earth’s surface. Vertical motion is only locally signif-
icant, but there it is very important, e.g. for cloud evolution, precipitation, and
thunderstorms.

The origin of atmospheric motion is the regional and temporal variability of
the incoming solar radiation. These differences create temperature, i.e. density
gradients, and, therefore, pressure gradients, which together with gravitation
and friction represent the dominant forces acting on an air parcel. The rotation
of the Earth induces three cells per hemisphere: the Hadley cell in the tropics,
the Ferrel cellin the mid-latitudes, and the polar cell (see Figure 2.7). The Hadley
and the polar cells are direct cells, which are driven by warming and cooling,
respectively, whereas the Ferrel cell is an indirect cell driven by the two other
cells. All cells are not pure meridional (south-north) cells, but have a strong
zonal (west-east) component, indicated by the surface winds also shown in
Figure 2.7.

Oceans and continents represent the lower boundary of the atmosphere.
At this interface a turbulent boundary layer (the planetary boundary layer)
develops, where intense interactions occur (see Figure 2.6). Therefore, the
atmosphere is not a closed system but represents a part of the coupled climate
system, in which many processes are occurring on different temporal and spa-
tial scales (atmosphere — days, biosphere — months to decades, ocean — months
to centuries, cryosphere — months to thousands of years).
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2. Ocean

In analogy to the atmosphere the ocean is also described as a binary fluid
consisting of water and salt. The most important state variables are temperature,
salinity, pressure, and the three velocity components. As for the atmosphere, the
prognostic equations for the ocean are derived from the conservation equations
for momentum, energy, and mass (water and salt separately). These equations
represent a system of coupled partial differential equations, which is solved
numerically on a geographical grid. The most important problem in ocean
modelling is the representation of small-scale processes that are not resolved
explicitly on the numerical grid. These processes have to be parameterised
in terms of the prognostic variables. These parameterisations are presently
the main topic of internationally coordinated ocean and climate modelling
activities.

The relevant spatial scales in the ocean are an order of magnitude smaller
than in the atmosphere (low pressure system in the atmosphere ~ 1,000km;
ocean eddies ~ 100km). Therefore, the grid spacing in ocean models has to be a
factor of 10 smaller than in atmospheric models to achieve a similar resolution.
This puts a high demand on computer storage and speed.

The oceanic motion is driven at the surface. Changes of the oceanic state are
aresponse to local forcing (heating, cooling, precipitation, evaporation) and to
advection of horizontal gradients of velocity, temperature, and salinity. Signals
penetrate only slowly into the deeper parts of the ocean, and they are reduced
in amplitude by diffusion.

Time-series of temperature taken at Weather Ship M in the Norwegian Sea
clearly indicate the effect of the seasonal cycle at the sea surface; with temper-
ature variations of 3 to 4°C (see Figure 2.8). At a depth of 600m, the impact
of the seasonal cycle is not apparent and the temperature fluctuations are of
the order of 1°C, mainly caused by variations of the ocean currents. At a depth
of 2,000m, temperature variations are rather small and amount to 0.1°C only.
Large changes of the heat content are, therefore, limited to the surface mixed
layer.

The ocean influences the climate through the following.

(a) Heat storage

The ocean represents the largest heat reservoir on Earth. Because of the large
specific heat and density of water, the upper 3m of the ocean store as much heat
as the whole atmosphere. In summer in mid-latitudes the oceanic mixed layer
warms up by 5°C down to a depth of approximately 100m. The heat content of
the mixed layer at the end of summer is 556kWh/m?, determined by the product
of specific heat, density, mixed layer depth, and temperature difference.

The heat stored in summer is released in winter, which results in a reduction
of the seasonal cycle of temperature in maritime regions. If the heat stored in
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Ocean temperatures at Weather Ship M
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Figure 2.8 Time series of ocean temperature at 50m (top), 600m (middle) and 2000m
depth (bottom) observed at Weather Ship M in the Norwegian Sea
Source: S. Osterhus, Bjerknes Center, Bergen.

the oceanic mixed layer could be converted completely into electricity, the
monetary value (using the present price of 0.11 euro per kWh) would be
63 euro per m?. A typical European family could satisfy the annual demand
for electricity (6,000kWh) from 11m? of ocean surface area. For home heating
and warm water supply (40,000kWh) 72m? are additionally required. In addi-
tion to the seasonal cycle, the ocean heat storage affects also long-term climate
variations through its thermal inertia in deeper layers.

(b) Heat transport

Asa consequence of the oceanic heat transport, the west coasts of the continents
exhibit relatively warm winters. This is especially true for Western Europe,
which is affected by the Gulf Stream and its extension, the North Atlantic
Current. Here, the winter temperatures are more than 15°C warmer than in the
corresponding regions on the east coast of North America (see Figure 2.5). The
Gulf Stream transports approximately 1 peta-Watt (10'> Watt, i.e. the output
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Figure 2.9 Components of the global hydrological cycle
The numbers indicate water transports in 10'*m?/year

of one million nuclear power plants). Converting it with the present price for
electricity (0.11 euro/kWh) this amounts to 31 million euro per second.

(c) Water source (regulation of the hydrological cycle)

Water is one the most important and most active substances in the climate
system. Water constitutes the ocean, glaciers, and ice sheets, and it is present in
the atmosphere as vapour, and in the clouds as droplets and ice crystals.

The ocean represents the largest water storage on Earth. It contains 97% of
the water on our planet, and dominates the hydrological cycle (Figure 2.9). This
cycle begins with the evaporation at the surface of the oceans and continents.
Carried away by the wind systems, the water vapour condenses in the clouds
forming water droplets and returns to the surface with the precipitation starting
the new cycle directly or after a long detour through glaciers, rivers, or ground
water.

The essential water on the continents originates mostly from the evaporation
at the ocean surface, where 42.5 x 10>m? enters the atmosphere annually. The
evaporation at the continental surface amounts to only 7.1 x 10" m?/year.
Estimates of the sizes of the reservoirs yield for the ocean 1350 x 10°m?,
for the continents 33.6 x 10'°m?, and for the atmosphere 0.013 x 10" m3.
Dividing the sizes of the reservoirs by the exchange rates, the residence times
are determined as 3,000 years for the ocean, 300 years for the continents, and
10 days for the atmosphere.
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Associated with the water cycle is the energy cycle. The radiative energy
received from the sun is mostly used to evaporate water at the ocean or land
surface. This latent heat is gained by the atmosphere during the condensation
of water vapour in the clouds. The latent heat flux from the Earth’s surface
to the atmosphere is more than three times larger than the sensible heat flux,
and represents one of the most important energy sources for the atmospheric
motion.

(d) Gas storage (regulation of the chemical composition
of the atmosphere)

In addition to water, other substances are exchanged at the sea surface: trace
gases, which are exchanged in both directions, and dust particles carried by the
wind enter the ocean and are finally deposited in the marine sediments. The
dust is of importance for the interpretation of sediment cores with respect to
palaeo-climate information. From the size of the dust particles and the distance
of the core site from the dust source, the wind velocity can be inferred.

Because of the exchange of CO, and other trace gases, the ocean is of major
importance for the evolution of climate. As a storage medium for gases, the
ocean regulates the chemical composition of the atmosphere and, therefore,
determines the radiation and energy budgets of our planet.

Approximately 71% of the Earth’s surface are covered with oceans, which
are on average 4,000m deep. Ocean and atmosphere are intensely connected
via the exchange of heat, momentum, and mass (water and gases). Particularly
the salinity of seawater is coupled to precipitation and evaporation at the sea
surface.

The oceanic currents at the sea surface are predominantly driven by the wind
stress, and, therefore, mostly reflect the patterns of the global wind systems.
The trade winds in the tropics push the water towards the east coasts of the
continents (equatorial currents) where it piles up, and an east-west surface slope
is maintained (approximately 4cm per 1,000km increase towards the west). The
water piled up at the western edge of the oceans either flows back to the east
(partly below the surface) as equatorial counter-currents, or enter the so-called
western boundary currents (Gulf Stream, Kuroshio). In the eastern parts of the
tropical oceans the water pushed towards the west is replaced by cold water
from deeper layers of the ocean (upwelling).

Similar to the atmosphere, the large-scale motion in the ocean is superim-
posed by small-scale eddies. These eddies are visible in the surface temperature
pattern and also in the drift pattern of oceanic surface buoys. The size of the
oceanic eddies is an order of magnitude smaller (100km) than the atmospheric
analogue, the low pressure systems (1,000km).

In addition to the wind, oceanic currents are driven by density variations of
the different water masses. Whereas surface currents are mainly generated by
the wind, the deep ocean circulation is influenced by gradients of the density,
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Table 2.2 Area and volume of cryospheric components

Area [10° km?]  Volume [10° km?®]  Volume [relative]

Ice sheets 14.8 28.8 600
Ice shelves 1.4 0.5 10
Sea ice 23.0 0.05 1
Snow 45.0 0.0025 0.05
0° 80° 180°
40°N
Equator Equator

Figure 2.10 Oceanic thermohaline circulation

or more precisely by the gradients of the pressure field. The density of seawater
is determined by temperature and salinity (and pressure). Therefore, the deep
ocean circulation is also called thermohaline circulation.

Dense water is predominantly produced in polar regions through cooling
and brine rejection during the freezing of seawater. The dense water produced
at the surface of the high latitude oceans sinks to greater depth replacing the less
dense water. The most important areas of deep and bottom water production
are the northern North Atlantic and the Weddell Sea in the Southern Ocean.
From these regions the dense water flows into all ocean basins (Figure 2.10).

3. Cryosphere

Concerning its mass and heat capacity, the cryosphere represents the sec-
ond largest component of the climate system (after the ocean). The main
components of the cryosphere are snow, sea ice, ice shelves, and ice sheets
(Figure 2.11).

Presently, ice covers 11% of the land surface (15.7 x 10°km?), and on
an annual average approximately 6.5% of the oceans (23.0 x 10°km?) (see
Table 2.2). In spite of its larger area, the volume of sea ice relative to that of
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ice sheets is only 1:600. Ice shelves, mostly present in Antarctica, cover 1.4 x
10°%km?, which is far less than the area of sea ice. The ice shelf volume is
approximately 0.5 x 10°km?, ten times the volume of sea ice. All mountain
glaciers amount to 0.24 x 10°km?, a little less than 10% of the Greenland ice
sheet. Because of their small area, the climatic impact is rather minor and will
not be discussed here. Snow covers in winter — in addition to sea and land ice —
approximately 50% of the land surface in the northern hemisphere. The snow
volume is, on the other hand, rather small: 2.5 x 10°km?>.4

The components of the cryosphere are characterised by rather different
timescales. Snow and sea ice anomalies exist for days to weeks and sev-
eral months, respectively. The lifetime of ice shelf variations is several cen-
turies, and that of ice sheets several tens of thousands of years. Short-term
climate variations are, therefore, influenced by snow and sea ice, and long-
term changes by ice shelves and ice sheets, which determine the ice age
variations.

An important property of snow and ice with climatic relevance is its high
reflectivity (albedo). Up to 90% of the incident solar radiation is reflected by
snow and ice surfaces. Only a small part of this reflected energy is absorbed in
the atmosphere, most of it is lost to space. Over the open ocean, on the other
hand, 90% of the solar radiation is absorbed and is used to heat the climate
system.

Because of the spherical shape of the Earth and the high albedo of snow and
ice, the polar regions absorb significantly less solar radiation than the trop-
ics. The resulting temperature differences induce winds and currents, which
are influenced by many interactions within the climate system (Figure 2.6).
The cryosphere plays a major role in these interactions, because the tracks
of low pressure systems are influenced by the large temperature gradients
at snow and ice margins, and the formation of sea ice affects the oceanic
deep water formation, and, therefore, the thermohaline circulation in the
ocean.

The cryosphere is also involved in one of the most important feedback
processes, the positive (i.e. destabilising) temperature-ice-albedo feedback. An
initial cooling in the polar regions leads to a larger snow and ice extent, which
induces further cooling through the increased global albedo and decreased
absorption of solar energy. On the other hand, an initial warming leads to
a smaller snow and ice extent, which induces further warming through the
decreased global albedo. The climate system is regulated by a large variety
of positive and negative (i.e. stabilising) feedbacks. The cryosphere plays an
important role in this climatic feedback system.

4 Untersteiner, N., The cryosphere, in Houghton, J. (ed.), The global climate, Cambridge
(Cambridge University Press) 1984, pp. 121-140.
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(a) Snow

Among all components of the cryosphere the snow is characterised by the
largest areal extent and the smallest total mass. In winter snow covers the
sea ice, all ice masses on land, and a substantial part of the land surface (i.e.
50% of the continents in the northern hemisphere). Snow has the highest
albedo (up to 0.9 for dry snow). This high reflectivity for solar radiation is the
most important climate property of snow. In addition, snow has a low heat
conductivity, thereby reducing the upward heat flux from the underlying soil
or ice surfaces to the atmosphere. Because of the large reflection of solar energy
and the low heat conductivity, less heat is available in the atmosphere. The air
above snow surfaces is, therefore, significantly cooled. Snow-covered areas act
as strong energy sinks on our planet.

(b) Seaice
Sea ice plays a special role within the cryosphere, since — in contrast to all other
forms of ice — it does not originate from fresh water, but consists of frozen
seawater. Sea ice covers in March 5% and in September 8% of the ocean surface
(Figure 2.12). On average, it is in the Arctic Ocean 3m and in the Southern
Ocean 1m thick.

Because the sea ice — even without snow cover — has a relatively high albedo,
it acts in the climate system (like snow) as an energy sink. This role is amplified
through the isolating effect of the sea ice cover, which results in a reduction of
the exchange of momentum and heat between atmosphere and ocean. Above sea
ice, the air is significantly colder than above open water surfaces. As a result of
increased cooling of air in high latitudes through advancing sea ice, the merid-
ional temperature gradient is enhanced and the westerlies in mid-latitudes are
amplified. Less sea ice would reduce the meridional temperature gradient and
consequently weaken the westerlies. This effect has been confirmed by experi-
ments with atmospheric circulation models using very large sea ice anomalies.
Observed variations of sea ice mostly initiate a local response. Because of the
large natural variability in the atmosphere, global effects of sea ice variations
are difficult to detect.

Sea ice influences not only the atmosphere but also the ocean. It affects
the ocean through isolation against the atmosphere, reducing the heat and
mass exchange because of the lid effect. It also modifies the momentum
exchange because of deformation processes occurring in the sea ice, which
can be described as a two-dimensional viscous-plastic material.”> The most
important impact of sea ice on the ocean is the formation of deep and bottom

> Lemke, P., Hibler, W. D., Flato, G., Harder, M., and Kreyscher, M., On the improvement
of sea ice models for climate simulations: the sea ice model intercomparison project, Ann.
Glaciol. 25 (1997), pp. 183-187.
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Figure 2.12 Arctic and Antarctic sea ice extent in on 29 September 2004 and
28 February 2005

water. The salinity of seawater is on average 34.7 per mille; the salt content
of sea ice, on the other hand, is only 5 per mille. During the freezing process
a substantial amount of salt is released into the ocean. Because of the saltier
surface water, convection is initiated and may reach into the deeper parts of
the ocean. Cooling and brine rejection in polar regions are the main processes
driving the global thermohaline circulation.
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In polar regions, the oceanic temperature at the surface is near freezing
point, whereas the water is warmer at depth. Therefore, warm water reaches the
surface during convection. In regions with a weak stability like in the Weddell
Sea near the Antarctic continent, convection reaches deep oceanic layers, such
that enough heat is entrained into the mixed layer to prevent the formation of
sea ice.® Then a polynya, i.e. a large area of open water within the pack ice, is
created. Such a polynya — 1,000km long and 350km wide — was observed in the
Weddell Sea during winter in 1974 and 1975.

The stability of the sea ice cover is, therefore, strongly dependent on the
stability of the oceanic stratification. In the Arctic Ocean, the high oceanic
stability is a consequence of the fresh water supply by the river run-off from
Asia and North America. Old plans exist in Russia to divert some of the north-
flowing rivers to the south, where there is a large demand of fresh water for
household supply andirrigation. These plans have led to a wide discussion about
the impact of the river diversion on the stability of the Arctic sea ice cover. A
weakening of the oceanic stratification would lead to deeper mixed layers in
winter, favouring enhanced entrainment of warm Atlantic water into the surface
mixed layer with subsequent reduction of the sea ice cover. Experiments with
a coupled sea ice-mixed layer model have shown that a 30% reduction of the
river run-off may cause a reduction of the sea ice thickness of 3cm. A 50%
reduction would lead to a substantially stronger response. In this case the sea
ice thickness reduces by 30cm. This is approximately 20% of the average sea
ice thickness on the Eurasian shelf.” The old Soviet plans, which included up
to 10% of the Russian river run-off, are in the meantime postponed.

(c) Ice shelves

Ice shelves are a characteristic feature in Antarctica. Ice shelves are floating,
with thicknesses of 200m at their northern edge and 1,000m at the grounding
line near the continent (Figure 2.11). Here, the ice thickness is given by the
water depth multiplied with the density ratio water/ice. The ice shelves gain
mass through the inflow from the ice sheet, and they lose mass through calving
of icebergs and melting at their underside, which is in contact with the ocean.

The largest ice shelves are the Ronne-Filchner and the Ross Ice Shelves, each
covering an area of about 500,000km?. Ice shelves are located in huge bays and
are stabilised by friction at their lateral boundaries. The ice velocities are a few
kilometres per year at the edge and a few hundred meters per year near the
grounding line.

In contrast to snow and sea ice, the ice shelf is a very slow system. Approx-
imately every fifty years, a large tabular iceberg calves at a given location and

¢ Lemke, P., A coupled one-dimensional sea ice — ocean model., J. Geophys. Res. 92 (1987),
pp- 13164-13172.
7 See Lemke, op. cit.
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changes the extent and shape of the ice shelf. Another timescale is the residence
time of an ice particle in the ice shelf. Travelling from the grounding line to the
edge lasts about 1,000 years, which is comparable to the overturning time of
the deep ocean.

Because of their small area, the influence of ice shelves on the atmosphere
is rather limited and is dominated by the high albedo. For the ocean, the ice
shelves play a more pronounced role, because in their vicinity — particularly
in the Weddell Sea — deep and bottom water is produced which is found in all
major ocean basins. On the other hand, ice shelves are sensitive to changes of
ocean properties. During warming of the atmosphere-ocean system, e.g. due
to increased greenhouse gas concentrations, the ice shelves are losing mass. An
additional sea level rise would lift the ice shelves, move the grounding line south
towards the continent, and increase the contact surface to the ocean, which
would result in an enhanced melting. Depending on the bottom topography,
i.e. the slope of the bedrock, parts of the ice shield may become unstable and
glide into the ocean. This scenario has been suggested for the West Antarctic
Ice Sheet. The stability of ice sheets partly depends on the stability of the ice
shelves.

(d) Ice sheets

Ice sheets grow through accumulation and compression of snow. There are two
large ice sheets on Earth: the Greenland Ice Sheet with a height of about 3,000m
and the Antarctic Ice Sheet with an elevation of more than 4,000m. The bedrock
under the Greenland Ice Sheet is formed like a bowl, with an elevated rim of
mountains and a deep centre that is approximately 130m below sea level. The
volume of the Greenland Ice Sheet amounts to 8m sea level rise. The Antarctic
continent below the ice sheet shows a variety of features. West Antarctica would
consist of a collection of islands after removing the ice sheet. Presently, the West
Antarctic Ice Sheet still rests on the bedrock, mostly below sea level, in parts
down to 2,500m. This has caused speculation that the increased hydrostatic
pressure of a rising sea level may lift most of the West Antarctic Ice Sheet,
which would then in parts swim and disintegrate. The volume of the total West
Antarctic Ice Sheet is equivalent to a 5m rise of sea level. The East Antarctic
Ice Sheet, separated from the West Antarctic Ice Sheet by the Trans Antarctic
Mountains, contains approximately 80% of the Antarctic ice mass. The bedrock
under the ice sheet is in most regions mountainous, only a small part is below
sealevel (up to 1,000m). The volume of the East Antarctic Ice Sheet is equivalent
to a 55m sea level rise.

Concerning their mass balance the Greenland and Antarctic Ice Sheets are
totally different. There is no surface melting observed in Antarctica. There,
the mass balance is achieved through outflow of ice into the ice shelves. For
the Greenland Ice Sheet the accumulation of snow in the central part is bal-
anced through large melting areas at the edges, particularly in the south. As
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on mountain glaciers, there is an equilibrium line with a positive mass balance
above and a negative one below. In addition, the Greenland Ice Sheet is losing
mass through the calving of icebergs at many glacier tongues. There are no
larger ice shelves in Greenland.

Variations ofice sheets have a significant impact on the global energy balance.
Two processes are important in this regard. The main effect is the influence on
the radiation budget through the high albedo of the high elevation, cold, and
snow-covered ice masses. In addition, the atmosphere gains latent heat during
the condensation of water vapour and subsequent snow fall. This latent heat
has to be supplied to melt snow and ice. In order to melt the present ice sheets
completely, 9.3 x 10%* Joule are required. In comparison: the total solar energy
absorbed by the Earth amounts to 3.8 x 10?* Joule per year. The transition
from glacial to interglacial periods requires 1.6 x 10?° Joule. This is a large
amount, but considering the transition time of about 5,000 years, only 0.085%
of the absorbed solar energy has to be taken for the melt-back of the Laurentide
and Scandinavian Ice Sheets. Considering further that the ocean has warmed
during this transition period by about 4°C, then the total energy for melting the
ice sheets and warming the ocean amounts to only 0.2% of the absorbed solar
energy.® It seems that the short retreat phase of the ice age cycle does not heavily
stress the overall energy budget of the Earth. In addition to the impact on the
energy budget, the ice sheets modify the atmospheric circulation through their
significant height. Like huge mountain ranges they act as barriers and influence
the planetary waves.

There is also a strong influence of the ice sheets on the ocean. During the
advance phase of the ice age, more water evaporates from the oceans than runs
off from the continents. The difference is stored in the ice sheets. Due to the
excess evaporation, the surface layers of the ocean get saltier, and enhanced
deep convection significantly modifies the global ocean circulation. Because of
the lower sea level (by about 150m), the ocean circulation is also modified, e.g.
no flow through Bering Strait. During the retreat phase of the ice sheets, huge
amounts of meltwater are flowing into the ocean, increasing the stability and
reducing deep and bottom water formation significantly. Impacts of fresh water
anomalies on the oceanic overturning have been investigated in great detail.’

Radiation anomalies originating from the variation of Earth’s orbital param-
eters are supposed to be the initiators of the ice age cycles (Milankovitch The-
ory). A simple calculation shows that the annual snow equilibrium line may be
shifted by 10 degrees latitude taking the extremes of the radiation anomalies.

8 Qerlemans, J. and van der Veen, C. J., Ice sheets and climate, Dordrecht (D. Reidel) 1984.

9 Marotzke, J., Welander, P., and Willebrand, J., Instability and multiple steady states in a
meridional-plane model of the thermohaline circulation, Tellus 40A (1988), pp. 162-172.
Rahmstorf, S., The thermohaline ocean circulation: a system with dangerous thresholds?,
Climatic Change 46 (2000), pp. 247-256.
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A new ice age sets in when the snow balance is positive over a longer time.
The period of successive ice ages is dependent on radiation anomalies, on the
dynamics of ice and lithosphere, and the interaction with the other components
of the climate system (atmosphere, ocean, and biosphere). Recent investigations
indicate also that the carbon cycle, in particular the CO, concentration in the
atmosphere, has changed with the ice ages. However, a conclusive theory of the
ice ages is still missing. Ice ages represent a climate anomaly which affects all
components of the climate system.

(e) Land

The upper 100km of the Earth’s mantle are referred to as the lithosphere,
which includes the continents and the ocean floor. The maximum age of the
ocean floor is about 160Ma because of seafloor spreading and subduction of
oceanic plates. On the continents, rocks have been found that are as old as
3.8 billion years. Continents are ‘lighter’ (the density is smaller) than the under-
lying asthenosphere on which they float (like sheets of ice on water).

On short timescales, the lithosphere may be considered as a constant bound-
ary condition for atmosphere and ocean. On longer timescales, however, the
continental drift leads to dramatic changes of the distribution of continents
and oceans. The typical timescale is of the order of 10 to 100 million years (the
seafloor spreading rate is 3cm per year). Earth’s surface is subject to continuous
change through plate tectonics, weathering, erosion, uplift, mountain-building,
volcanism, and seafloor spreading. Atmospheric and oceanic circulations are
significantly affected by the distribution of continents, mountains, ocean pas-
sages, and continental features such as the Isthmus of Panama. Changes in
the rate and pattern of the mantle’s flow lead to changes in the rate of CO,
degassing and its release into the atmosphere. Hence, on long timescales, the
Earth’s climate is also linked to its tectonics.

Volcanoes eject particulate matter and sulphate-bearing gases, forming
aerosols which affect the radiation balance of the atmosphere and thus cli-
mate. As an example, Mount Pinatubo, Philippines, erupted in 1991 (for the
first time in 600 years) and caused widespread devastation and resulted in mea-
surable cooling worldwide (about 0.5-0.6°C surface cooling in the northern
hemisphere).

In contrast to the long-term effects of the land-ocean distribution, the char-
acter of the land surface impacts on the climate system on shorter timescales
(seasons to decades). The land surface can be divided into three parts: the bare
soil, the regions covered with vegetation, and the ice-covered areas. Land sur-
faces represent the lower boundary condition for approximately one-third of
the atmosphere, and there they determine the exchange of momentum, heat,
water, and gases. The most important effect on the climate system is caused by
the vegetation. There are two types of interactions: a biogeochemical interaction
between the vegetation and the chemical composition of Earth’s atmosphere,
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and a biophysical interaction that affects the exchange of momentum, heat,
and water.

The biosphere on land (and in the oceans) plays a major role in the carbon
cycle on Earth. It has a pronounced effect on atmospheric composition. Nitro-
gen, oxygen, and carbon dioxide concentrations in Earth’s atmosphere are very
different from those on Venus and Mars. Also, fluxes of other greenhouse gases
suchas CH, and N, O (nitrous oxide) are very different from abiotic conditions.
Organisms are also involved in the so-called carbonate-silicate cycle which acts
as a thermostat keeping the surface temperature of Earth relatively constant
and preventing the Earth becoming completely frozen.!’

On the biophysical side, Earth’s vegetation affects the albedo through its
darker colour as compared to bare soil in a desert. This reduced reflectivity leads
to enhanced absorption of solar energy, which affects the surface energy balance
and increases the temperature. In addition, the water cycle is affected by the
vegetation through transport of water from the ground water level to the surface
of the leaves, where it is transpired. The storage of water on vegetated land is
strongly enhanced. In particular in forested areas this leads to an increased
humidity of the air.

Compared with the ocean, the heat storage on land is small and the horizontal
heat transport is negligible. In contrast to the ocean, the land surfaces are
very heterogeneous and rough. Its pronounced topography affects local wind
systems through differences in the vegetation and the large-scale atmospheric
circulation through mountain ranges.

VII. Outlook

The climate on Earth has changed in the past and will change in the future.
In contrast to past changes, future variations will be caused naturally and
additionally also by mankind. These anthropogenic impacts result mainly from
changes in the composition of the atmospheric and from modifications of the
land surface. The projections for the next 100 years indicate a temperature
increase of approximately 3°C. Detailed investigations of such scenarios are
currently a matter of national and international climate projects.

In the framework of these activities, numerical climate models consisting
of atmosphere, ice, ocean, and land surfaces modules are developed, which are
forced with energy scenarios that determine the expected rise in atmospheric
CO;. These climate models follow the basic physical laws such as the conser-
vation of momentum, energy, and mass. They include radiation components,
which distribute the solar radiation to the different climate components. The

19 Tovelock, J., The ages of gaia: a biography of our living Earth, Oxford (Oxford University
Press) 2004, p. 277.
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resulting temperature distribution is the origin of atmospheric winds, ocean
currents, and changes in the ice masses on Earth.

Given the different scenarios of fossil fuel consumption, climate models
predict an increase of the global surface temperature of +1.5°C to +5.8°C by
the year 2100, with the strongest warming in winter on the continents and
in polar regions. According to these studies precipitation will increase in high
latitudes (especially in winter), sea and land ice will retreat significantly, and
sea level will rise by 0.1m to 0.9m. These changes will significantly affect human
societies and mitigation will only be successful with international cooperation.



Global climate change: what can we learn
from the past?

STEFAN RAHMSTORF

Evaluating the human effect on climate requires a good understanding of past
climatic changes. We have to turn to history in order to understand the present.
However, myths and misunderstandings about past climate changes abound
and ill-informed or simplistic conclusions are often drawn.

Has climate not changed at all times, and much more than we are presently
witnessing, so that humans cannot be blamed? Is climate change mostly con-
trolled by the sun, with all human influence insignificant in comparison? Does
CO; really affect climate, or was it just the other way round in the past? Aren’t
humans responsible only for 2% of the greenhouse effect, and 98% is perfectly
natural? And is the next ice age inevitably approaching?

A thorough analysis of what we know about climate history gives answers —
sometimes surprising ones — to these and similar questions.

Many signs of past climate changes are clearly visible in the landscape, for
example, the moraines of glacierslong gone (Figure 3.1). Most of our knowledge
on past climate changes, however, is the result of painstaking detective work
with increasingly sophisticated methods. Wherever lasting deposits form —be it
sediments on the seafloor, snow layers on glaciers, stalagtites in caves, or growth
rings in trees and corals — scientists will find a way to derive climatic information
from these. They drill for years through the ice caps of Greenland and Antarctica
until they hit bedrock, they bring up sediment cores from thousands of metres
below the ocean surface, they analyse the isotopic composition of snow with
precision instruments, or they identify and count pollen or tiny shells under a
microscope for months on end.

Climate is the result of a simple energy balance: the long-wave radiation
from the Earth into space balances the incoming solar radiation; ocean and
atmosphere redistribute heat within the climate system. Climate changes result
from changes in this energy balance. Incoming solar radiation may change
through changes in the Earth’s orbit or within the sun itself. The portion
reflected into space (the albedo) depends on cloud cover and brightness of
the surface, i.e., on ice cover, land use, and the distribution of continents.
And the emitted long-wave radiation depends not only on surface temperature
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Figure 3.1 The Mueller Glacier in the Southern Alps of New Zealand

The Mueller Glacier is seen in the foreground. Clearly visible are the moraines
marking its extent in the late nineteenth century. Like most glaciers in the world, the
Mueller is collapsing rapidly.

Source: photograph by the author

but is also influenced by the concentration of absorbing gases and aerosols in
the atmosphere. All these factors play a role in the roller-coaster history of
climate.

Fortunately, the calculation of climatic variables (i.e., long-term averages) is
much easier than weather forecasting, since weather is ruled by the vagaries of
stochastic fluctuations, while climate is not. Imagine a pot of boiling water. A
weather forecast is like the attempt to predict where the next bubble is going to
rise (physically this is an initial value problem). A climate statement would be
that the average temperature of the boiling water is 100°C at normal pressure,
while it is only 90°C at 2,500m altitude in the mountains, due to the lower
pressure (that is a boundary value problem).

So what are the causes of past climate changes? Let us start with the planetary
motions. The Earth is like a spinning top that tumbles a little. Her position in
relation to the sun changes in the so-called Milankovich cycles; these change
the distribution of solar radiation in a calculable manner. Their characteristic
frequencies (23,000, 41,000, and 100,000 years) are clearly visible in most long
climatic time-series. They are found in 50-million-year-old deep sea sediments
just as in the Vostok ice core from Antarctica, which spans the past 400,000
years. For the past two million years the Earth has been so cold that ice has
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covered the polar areas. The amount of ice waxes and wanes in the rhythm of
the Milankovich cycles: this is the coming and going of ice ages.

In the 1970s, when climate research was still in its infancy, a few scientists
even saw the risk of a new ice age coming. The reasoning was simple: previous
warm periods had lasted around 10,000 years; our current warm period, the
Holocene, has already lasted that long, thus it should end very soon. Today, the
Milankovich cycles are better (though not completely) understood, and we can
assume that the Holocene will last much longer. Such exceptionally long warm
periods usually occur when the Earth’s orbit is going through an eccentricity
minimum (i.e., the orbit is almost a perfect circle). It will probably take at least
another 50,000 years until the next ice age starts — that at least is the result
of calculations with simple models, which successfully reproduce the start of
the past ten glaciations from the Milankovich cycles.! The example illustrates
that a physical understanding is required in order to draw proper conclusions,
simple analogies do not carry us very far.

A theory of the ice ages further needs to explain, in a quantitative sense, how
the changes in the radiation budget caused by the Milankovich cycles lead to
glaciers forming with the observed size, in the right places, and the right time
sequence. Thisisa difficult problem, butit has recently been solved in important
parts. One of the problems is that the Milankovich cycles hardly change the total
amount of solar radiation received by the Earth, they just change its distribution
over the seasons and latitudes. In order to cool the whole planet by 4-6°C in
this way, feedback mechanisms must play a major role.

It turned out that snow is crucial here: ice sheets start to grow when solar
radiation during northern summer is too weak to melt the snow of the previous
winter. That leads to a strong positive feedback: snow reflects much sunlight
and cools the climate further, and the ice slowly grows to a thickness of several
thousand meters.

But when summer sun in the north is weak, then it is strong in the southern
hemisphere—so why should the latter cool simultaneously? The answer is found
in tiny air bubbles enclosed in the Antarctic ice: carbon dioxide (Figure 3.2).
Those air bubbles reveal the CO, content of the atmosphere of the past 400,000
years.? It oscillated between ~190 ppm at the peak of glaciations and 280 ppm
during warm periods (present value: 380 ppm). The radiative effect of this
gas has been known since the calculations of Svante Arrhenius, published in
1896, and has been confirmed by laboratory measurements. When this radiative
effect is included in climate models, one obtains realistic simulations of ice age
climate, including the otherwise inexplicable cooling in Antarctica.

! Paillard, D., The timing of Pleistocene glaciations from a simple multiple-state climate
model, Nature 391(1998), pp. 378-381.

2 Petit, J. R. et al., Climate and atmospheric history of the past 420,000 years from the Vostok
ice core, Antarctica, Nature 399 (1999), pp. 429-436.
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Figure 3.2 Climate history of the past 400,000 years from the Vostok ice core in
Antarctica

Local temperature deviation from present is shown in the grey curve (scale on right
in °C). CO, content of the atmosphere is shown in the black curve (scale on left in
ppm). Anthropogenic emissions have now increased the CO, concentration to

380 ppm.

Source: Petit, J. R. et al., Climate and atmospheric history of the past 420,000 years
from the Vostok ice core, Antarctica, Nature 399 (1999), pp. 429-436.

CO, operates here as part of a feedback loop: if temperature drops, so does
the atmospheric CO, content, and this in turn amplifies and globalises the
cooling. In contrast to the second part of this feedback (i.e. the well-known
effect of CO, on temperature), the first part is still hotly debated. Why does
CO; concentration drop when it gets cold? Apparently the CO, vanishes in the
oceans, but which mechanisms play which part in this is still not settled. But
one thing is certain: this feedback works. When temperature is changed (e.g.,
through the Milankovich cycles) then CO, follows with some delay; when CO,
is changed (e.g., by anthropogenic emissions), then temperature follows soon
after.

‘Climate sceptics, who dispute the need for reducing CO, emissions, some-
times claim that a small lag of CO, values behind temperature in the Vostok
core argues against the climatic effects of this gas. In reality this only confirms
the known fact that CO, is not the primary cause of the glacial cycles. The
delay with which the CO, feedback kicks in tells us about the response time of
the carbon cycle, but nothing about the effect of CO, on climate. Not even the
amplitude of the curves shown in Figure 3.2 gives away the sought-after value
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of global climate sensitivity with respect to CO, (misinterpreting it in this way
would lead to far too high a sensitivity value). There are two main reasons for
this. While the CO, values apply globally, the temperature curve applies only
to local conditions in Antarctica; and the temperature changes shown are not
the result of changes in CO; alone; other parts of the radiation budget change
as well, e.g. insolation (due to the Milankovich cycles) and the Earth’s albedo
(due to the presence of large ice sheets).

Sceptics also like to point out periods in climate history during which CO,
and temperature did not change in such closelockstep as during the past 400,000
years. However, this also does not speak against the climatic effects of CO,, but
simply confirms that CO, has not been the dominant factor in all climatic
changes. Such examples usually relate to the Holocene, during which CO,
hardly varied and thus could not be the major factor in climatic variability. Or
they refer to timescales of millions of years, for which CO, concentration is not
well known and where other factors, like continental drift, become important.
The general cooling trend during the past 65 million years, however, fits well
with the decline in CO, over this time due to tectonic processes. Times in
climate history where temperature and CO, run counter to each other are
an interesting exception — we can learn much from those times about other
climatic driving forces, but they do not rule out the climatic effect of CO,.

One of those other driving forces is the luminosity of the sun. The sun is a
self-regulating fusion reactor, the radiative output of which undergoes slight
variations. Shortly after the invention of the telescope in 1609, dark spots were
discovered on the sun and in 1611 Johann Fabricius published his book De
Maculis in Sole. Since the late 1970s, solar luminosity is measured by satellites:
it varies with the eleven-year sunspot cycle by about 0.08% (corresponding to
0.2 W/m? at ground level). To reconstruct earlier solar variations, the satellite
data are combined with recordings of sunspots and with data of the cosmogenic
isotopes '°Be and '*C in tree rings and ice cores. Estimates for the Maunder
minimum, a period without sunspots around the year 1700, suggest that solar
luminosity was 0.24% weaker than compared to today (which is about 0.6
W/m? at ground level — for comparison, the anthropogenic increase in green-
house gases since 1700 has changed the radiation budget by about 2.4 W/m?).
These solar variations can explain a significant fraction of the observed climate
variations of the past millennium, but not the unusual warming during the
twentieth century.

In 1991 the Danish scientists Friis-Christensen and Lassen created a stir
when they claimed the opposite.® In Science they published a curve showing
variations in the length of the sunspot cycle, which looked surprisingly similar
to the global temperature variation during the twentieth century. This seemed
to explain why the 1990s were the hottest decade of the century, since the

3 Friis-Christensen, E. and Lassen, K., Length of the solar cycle: an indicator of solar activity
closely associated with climate, Science 254 (1991), pp. 698—700.
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solar curve pointed steeply upwards for the past few decades. But other Danish
researchers revealed this to be the result of improper data treatment: the data
up to about 1960 were averaged over fifty-five years, the later ones not. Only by
joining filtered and unfiltered data together did the curve rise towards the end;
according to the unfiltered raw data (or consistently filtered data), the 1940s
should have been warmest. Knud Lassen withdrew his curve and together with
his colleague Peter Thejll published a corrected and updated curve in 2000.*
This time he concluded: the warming of the past decades cannot be explained
by the solar variation. In spite of this, the old solar curve is still publicised by
‘climate sceptics’ in the popular media.

Recent research has focused on evaluating the combined effect of different
forcing factors during the past millennium.> For this purpose palaeo-climatic
reconstructions of the major forcing functions are compiled: solar luminosity,
CO,, volcanic eruptions, deforestation, and orbital parameters. Climate mod-
els are driven with these forcing functions and the resulting climatic evolution
is compared with reconstructions of the actual temperature changes. Models
and data reconstructions are in reasonable agreement; key features are a gen-
eral cooling trend up to the nineteenth century and a rapid warming after that;
medieval temperatures are reached in the mid-twentieth century. Such a model
simulation by Bauer, Claussen et al.® showed that increased solar radiation had
contributed 0.13°C to the warming of the twentieth century, while anthro-
pogenic greenhouse gases contributed 0.59°C. Other models arrive at similar
numbers.

The history of climate also has some surprises in store. During the last
glacial about twenty abrupt and dramatic warmings occurred, during which
Greenland temperature increased by up to 10°C within a couple of decades.
These so-called Dansgaard-Oeschger events lasted for centuries and had global
repercussions — a recent compilation lists 183 sites where palaeo-data show
synchronous climate changes.” The combination of such data with model sim-
ulations has in recent years led to a theory of these events which can explain
most of the data, e.g., their characteristic time evolution and the spatial patterns
of warming and cooling.® According to this theory, Dansgaard-Oeschger events

* Thejll, P. and Lassen, K., Solar forcing of the northern hemisphere land air temperature:

new data, J. Atmospheric and Solar-Terrestrial Physics 62 (2000), pp. 1207-1213.

Mann, M. E. et al., On past temperatures and anomalous late-20th century warmth, Eos
84(27) (2003), pp. 256-258.

Bauer, E., Claussen, M. et al., Assessing climate forcings of the Earth system for the past
millennium, Geophysical Research Letters 30 (2002), p. 1276.

Voelker, A. H. L. and workshop participants, Global distribution of centennial-scale records
for marine isotope stage (MIS) 3: a database, Quaternary Science Reviews 21 (2002),
pp. 1185-1214.

Ganopolski, A. and Rahmstorf, S., Rapid changes of glacial climate simulated in a coupled
climate model, Nature 409 (2001), pp. 153—-158.
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Figure 3.3 Temperature in the northern hemisphere during the past millennium
Shown is the classic reconstruction of Mann et al. (1999) (with its uncertainly band in
grey, as shown in the 2001 IPCC report) as well as two new reconstructions including
sediment data (Moberg et al. (2005)) and using glacier extensions (Oerlemans (2005)).
Black is the observations from weather stations, with the cross-hair at the 2004 value.
The curves are smoothed over 20 years and show deviations relative to 1931-1990. For
the future, the range of IPCC scenarios is shown with two examples (A2, B1) and the
2°C policy goal of the European Union.

Source: Mann, M. E., Bradley, R. S., and Hughes, M. K., Northern hemisphere
temperatures during the past millennium, Geophysical Research Letters 26 (1999),

pp- 759-762; Moberg, A., Sonechkin, D. M., Holmgren, K., Datsenko, N. M., and
Karlen, W., 2005: Highly variably Northern Hemisphere temperatures reconstructed
from low- and high-resolution proxy date, Nature 433 (2005), pp. 613-617;
Oerlemans, J., 2005: Extracting a climate signal from 169 glacier records, Science 308
(2005), pp. 675-677.

are abrupt shifts in the northern Atlantic ocean currents. Probably these current
shifts required only a minimal trigger — this is suggested by model simulations,
and there is no sign in palaeo-data of any large external forcing causing the
events. It seems that the glacial climate was ‘on the edge’: close to a bifurcation
point where the currents flipped easily between two different states. Another
type of drastic climate events are Heinrich events, during which large chunks
(estimates go up to 10%) of the Laurentide Ice Sheet slipped into the Atlantic
(Figure 3.4).
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Even during the rather quiet Holocene there was one large climate change:
the Sahara turned from a populated savannah with open water into a desert.
The cause was apparently a change in monsoon circulation triggered by the
23,000-year orbital cycle. When Claussen, Kubatzki et al.’ simulated the cli-
mate of the past 9,000 years including Milankovich forcing, the Saharan veg-
etation withered around 5,000 years before the present. This turned out to
be a correct ‘forecast’ soon afterwards new sediment data from the Atlantic
coast off northern Africa became available which show a sudden increase
in Saharan dust around that time. That is a sure sign of the drying of the
Sahara.

These examples show that the investigation of climate history has matured
from a descriptive to a quantitative, mechanistic science, based on the fruitful
interplay of refined data analysis and the evolution of physical climate models.
Only a quantitative understanding of cause and effect of past climate changes
allows us to draw robust conclusions from climate history. This is the basis for
an evaluation of anthropogenic effects in comparison to natural forcings of
climate.

So what can we conclude from climate history? The most important con-
clusion is perhaps the following: the climate system is a sensitive system that
responds strongly to small perturbations of the energy balance. The roller-
coaster history of climate shows that climate is like an angry beast, as climatol-
ogist Wally Broecker once phrased it. We shouldn’t poke at it with sticks.

Climate history confirms strongly the important role of CO, as a greenhouse
gas, already which was recognised by Arrhenius in the nineteenth century.
Climate history further shows that during the past 400,000 years — the interval
for which we have accurate data — the CO, content of the atmosphere has
never remotely been as high as we have pushed it today: it is now already 30%
above the normal value for interglacials, with a strongly increasing trend. It
is sometimes claimed that the human contribution to the greenhouse effect is
only 2% —that is formally correct but misleading. This number holds in relation
to the total (natural) greenhouse effect, which warms the Earth by about 33°C
compared to a hypothetical Earth without atmosphere at all but with the same
albedo (2% of 33°C incidentally makes 0.7°C, showing with a simple linear
estimate and without use of a complex model that the anthropogenic change
to the radiation budget is of the right magnitude to have caused the observed
global warming.)

Climate history further shows that the warming by 0.7°C during the twenti-
eth century probably exceeds any natural variations during the past 1,000 years.
This is, of course, not true for every region, e.g. for Europe — climate sceptics are
quick to point out anecdotal evidence like medieval wine-growing in England.

9 Claussen, M., Kubatzki, C. et al., Simulation of an abrupt change in Saharan vegetation in
the mid-Holocene, Geophysical Research Letters 26 (1999), pp. 2037-2040.



Figure 3.4 Simulation of glacial climate in the CLIMBER-2 model
The image shows the simulated Laurentide and Greenland ice sheets. Part of the ice is sliding into the Labrador Sea at the time of this
snapshot (arrows); such Heinrich events occurred several times during the last glacial.
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But considering the northern hemisphere as a whole, all the existing quanti-
tative compilations of proxy data (Figure 3.3) show that the 1990s were warmer
than the so-called ‘Medieval Warm Period’.

Our growing understanding of climate history thus gives us a clear warning.
It shows that human influence on climate is no longer negligible; it probably
has already become the dominant reason for climate change. The exceptional
warming of the twentieth century has been mostly caused by humans; if emis-
sions continue unabated the global temperature will most likely rise by several
degrees centigrade this century. The Earth has not experienced such high tem-
peratures for hundreds of thousands of years.

Past climate changes have had serious consequences: the ice ages have wiped
out the forest cover in much of Eurasia and North America, and when they came
to an end, sea level rose by over 100m, inundating vast areas of continental shelf.
Even small fluctuations, like the cold phases of the ‘Little Ice Age’, have caused
failed harvests and famine in Europe. The warming of the twentieth century
has already caused glaciers to decline strongly around the world, arctic sea ice to
thin and shrink, many animal species to change their geographical range, and
plants to extend their growing season. The warming expected for the twenty-
first century is several times larger and will have a major effect on ecosystems.
Unlike during ice ages, however, many ecosystems are fragmented today due to
human land use, and the scope for plants and animals to migrate with shifting
climate patterns is very limited. The rate of climate change is also much faster
than the warming at the end of the last ice age (a 5°C global warming back
then took around 5,000 years) and will very likely exceed the capacity of many
ecosystems to adapt. Thus, many species of plants and animals would probably
face extinction. Many coral reefs may not survive a warming by more than
2°C, and the Greenland Ice Sheet may melt down completely if local warming
exceeds 3°C (which is likely already for a global-mean warming of 2°C).

Human society is more vulnerable to extremes than to a change in mean
climate. More frequent or intense storms, droughts, forest fires, and flooding
disasters are likely adverse impacts. Some effects of global warming may also
be beneficial, but since human society is in many ways highly adapted to past
climate conditions, the overall effect of a major change will be negative. A simple
illustrative example is a shift in rainfall pattern; this could in one region (or
season) reduce water availability below what is currently used, while in another
it could exceed established river capacities and cause flooding.

The Earth will not mind — she is used to a varied history. Ice caps, deserts, and
forests come and go, species of animals spread and disappear again, continents
drift around. But it is we humans who will suffer the consequences of the self-
inflicted climate change, unless we are intelligent enough to learn in time from
climate history.
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The social embeddedness of global environmental
governance

KARL-WERNER BRAND AND FRITZ REUSSWIG

I. Introduction

Facing the challenges of global environmental change is more than a political
and legal problem — it is also a social one. New institutions of global environ-
mental governance have to be rooted in the emerging ‘world society’.! However,
what are the societal preconditions for the institutionalisation of new patterns
of governance that allow for an environmentally effective and socially accept-
able way of dealing with global environmental problems? One might argue
that the new and sometimes threatening nature of these problems? will almost
automatically lead the ‘world society’ to develop efficient institutional forms
of dealing with them, following a kind of rational logic of problem pressure
and interest in survival. Yet it is a well known fact that there is no deduction
from problems (i) to problem perceptions and (ii) to solutions. Especially if
complex and far-reaching problems are at stake, as in the case of global envi-
ronmental change, even the very definition of the nature and the scope of the
problem is contested, forcing social science research towards reconstructing
the process of their social construction. The same holds for the solutions: what
might be regarded as a reasonable (effective, feasible, acceptable . . .) solu-
tion varies according to the different actors involved and their views of nature
and society, interests, and institutional and national backgrounds. One might
even doubt whether ‘rational’ solutions have a chance against those that merely
reflect power structures and actual interests of the parties involved. In addition,
addressing global environmental problems often requires the involvement of
non-state actors in markets, firms, and private households that are supposed
to change their consumption patterns and lifestyles significantly in order to
mitigate a problem.

The concept of ‘global governance’ which has gained wide acceptance in
the wake of the UNCED Rio Conference reflects this demand for wider, more

! We use the concept ‘world society’ in a rather loose and descriptive manner, well aware of
the fact that neither a global polity nor a global demos exist.
2 Cf. the contributions of Peter Lemke (Chapter 2) and Stefan Rahmstorf (Chapter 3).
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encompassing institutional solutions. It is not only the basis for central UN
documents such as Agenda 21 but has also shaped the institutional design of
the follow-up process to Rio and the implementation of the Leitbild (guiding
vision) ‘sustainable development. The distinct characteristic of ‘global gov-
ernance’ lies in its assumption that the effective handling of problems is no
longer the exclusive responsibility of governments but of ‘joint activities by
governments, international and supranational institutions, business and other
nongovernmental organizations, bound together in a web of formal and infor-
mal connections’’

It is by no means certain, however, that institution-building in the new
field of global environmental governance will come to a successful solution —
successful in the double sense of (a) contributing to the improvement of the
state of the Earth’s environment and (b) being implemented in the ‘fabric’ of
national societies or even an eventually emerging ‘world society’

The main focus of this chapter is therefore the societal preconditions for the
development and embedding of successful participatory and cooperative forms
of global environmental governance. This will be explored in five sections. First,
we identify three general preconditions of successful institution-building (sec-
tion II). The question is if and how far these preconditions can be met in view
of the given societal macrotrends (section III), the evolution of environmental
awareness and risk perception (section IV), and the strengths and weaknesses
of societal actors that push the emergence of a new institutional arrangement
of global environmental governance (section V). In order to answer the latter
question we will have a closer look at three such actor groups: transnational civil
society, science, and consumers. The final section (VI) draws some conclusions
regarding the chances of a stable social embedding of global environmental
governance.

II. Societal conditions for successful institution-building

The social and political sciences widely agree on the importance of institutions
for social development and problem-solving in general. Institutions, under-
stood as formal and informal rules and organisational mechanisms regulating
and structuring social interactions and the interactions with natural systems, do
matter. Institutions do not only constrain but also enable social action, and they
do not exist apart from human agency.* They constitute a strategic corridor in
which political and societal actors form their preferences and make and justify
their decisions. At the same time, these actors try to shape institutions and the

3 Brand, U, Brunnengriber, A., Schrader, L., Stock, C., and Wahl, P., Global governance:
Alternative zur neoliberalen Globalisierung? Miinster (Westfilisches Damptboot) 2000,
p. 13.

4 Cf. Giddens, A., The constitution of society: outline of the theory of structuration, Cambridge
(Polity Press) 1984.
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rules of the game according to their particular interests. Still, as the social sci-
ences are rather pluralistic and influenced by different schools and paradigms,
different aspects of institutions are emphasised and others neglected by differ-
ent approaches. The most influential focuses of conceiving institutions are thus
‘interests), ‘culture’, and ‘power’. In order to identify conditions for institutional
success it is necessary to run briefly through these concepts and the related
approaches.

Interests and the mutual, conditioned exchange of appreciated goods, ser-
vices, or capabilities are, as (neo-)liberals have pointed out, a clear base to
institutions and need to be used and met for institution-building. Who bene-
fits from institutions and institutional change, and who will lose (power, money;,
influence, information, recognition . . .) is an important question that needs
to be addressed by social analysts. This question is especially salient in the
domain of environmental institutions (regardless of scale) — and might have
‘demystifying’ qualities, given the fact that many proponents of environmen-
tal regulations either tend to focus mainly on their effectiveness (in social or
ecosystems terms) or are sometimes inclined to highlight the beneficial effects
for ‘humankind’ in general — leaving aside the adverse effects on specific social
groups or systems’ performances. According to this approach, successful insti-
tutions are those that meet existing interests of the actors involved, or at least
help to create compromises among different interests.

Neo-realists also stress the importance of power, particularly the power of
nation states in the process of institution-building. Institutions depend on the
power to enforce a behaviour conforming to rules and to impose sanctions
against behaviour deviating from them. Power is a basic category of social
life and different actors dispose of very different forms and degrees of power.
Not only political, military, or economic power, but also cultural and social
capital, formal competences, informal relations, or relevant information are
rather unevenly distributed. Successful institutions are those established or
maintained by the most powerful actors.

But power — especially if institutionalised over time — is always in need of
legitimacy. The more credible the ‘myths of justification’ appear to those that
have less power, the more probable a specific power arrangement (or regime)
will stay in place. Thus, power is in itself constitutively intermingled with other
aspects of social reality. Changes in the systems of knowledge and meaning
clearly affect the ‘legitimacy beliefs’ (Max Weber) of existing power structures.
For example, it was the massive and eventually rather rapid breakdown of the
belief that socialist parties, their programmes, and their leadership, are a good,
historically legitimate, and personally advantageous political system that led to
the end of the socialist regimes in Central and Eastern Europe at the end of the
twentieth century.

This brings culture into play. In a wider, sociological understanding, insti-
tutions do not only regulate behaviour, but also structure the perception of
reality, define the normative standards of action, and create specific social
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identities.’ Institutions are based on systems of knowledge, beliefs, narratives,
rituals, and symbolic events that enforce the central ‘core ideas’ (Leitidee, idée
directrice) of institutions. Such ‘core ideas’ motivate action, create commit-
ments, and provide legitimacy — but only insofar as they are rooted in everyday
culture and life. From this viewpoint, conflicts are not only seen as rooted in
diverging interests (as neo-liberals would put it), but also in conflicting, some-
times mutually exclusive, values, world views, and convictions that make up
the social identity of groups. From this point of view, successful institution-
building requires the creation of a common cultural framework, including
shared values, symbols, and rituals.

How this can be brought about is discussed in more detail by discourse-
theoretical approaches to institution-building. Most of these approaches draw
upon either the work of Foucault or symbolic interactionism. A prominent
example is Maarten Hajer’s study on the acid rain controversy in Great Britain
and the Netherlands. His ‘argumentative approach’ conceives politics as a strug-
gle for discursive hegemony in which actors try to gain and secure support for
their definition of reality. He introduces two middle-range concepts into dis-
course analysis: the concept of ‘storylines’ and ‘discourse coalitions’.

A storyline . . . is a generative sort of narrative that allows actors to draw
upon various discursive categories to give meaning to specific physical or
social phenomena. Key function of storylines is that they suggest unity
in the ‘bewildering variety’ of separate discursive component parts of a
problem like acid rain.°

Storylines essentially work as ‘discursive cement that create communicative
networks between actors with different or at best overlapping perceptions and
understandings’’” Thus, they provide the basis for ‘discourse coalitions’ which
are seen ‘as the ensemble of (1) a set of storylines; (2) the actors that utter these
stories; and (3) the practices in which this activity is based’® Such discourse
coalitions are formed when actors cooperate to promote a common political
project on the basis of a specific narrative on the problem in question.

Altogether, institutions imply culture, interest, and power simultaneously. It
makes little sense to look at them from only one of these viewpoints. In partic-
ular, discourse-theoretical approaches have made great progress in including

w

See March, J. G. and Olson J. P., Rediscovering institutions: the organisational basis of politics,
New York (Free Press) 1989; Powell, W. and DiMaggio, P.J. (eds.), The new institutionalism
in organisational analysis, Chicago (Chicago University Press) 1991; Rehberg, K. S., Insti-
tutionen als symbolische Ordnung, in Gohler, G. (ed.), Die Eigenart der Institutionen: Zum
Profil politischer Institutionentheorie, Baden-Baden (Nomos) 1994, pp. 47-84; Risse, T.,
‘Let’s argue!” Communicative action in international relations, International Organization
54(1) (2000), pp. 1-39.

Hajer, M., The politics of environmental discourse: ecological modernization and the policy
process, Oxford (Clarendon Press) 1995, p. 50.

Ibid., p. 57. 8 Ibid., p. 58.
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most of the aspects discussed so far and will serve as a reference point for further
argumentation.

Thus, we can identify at least three preconditions for a successful
social ‘anchoring’ of new institutional arrangements of global environmen-
tal governance:

(1) Normative validity and cultural fit (‘culture’). New institutions must be able
to gain normative acceptance and to give orientation in daily and organisa-
tional routines. For this reason, they need a legitimising basic narrative or
storyline which convincingly suggests that the new institutional arrange-
ments are a ‘reasonable’, ‘appropriate’, and ‘fair’ answer to the socially per-
ceived problems.

(2) Socialresonance (‘interests’). New institutions must find a reasonable degree
of resonance with the interests of the actors involved; usually, this is con-
nected with the emergence of a new class or coalition of collective actors as
the ‘natural’ proponents of institutional changes. New institutions also have
to provide a mechanism to balance oppositional interests and to ensure a
fair distribution of costs and benefits among the members of society (or
the international community).

(3) Compliance resources (‘power’). In order to be successful, new institutions
need sufficient authoritative and allocative resources to gain compliance
and to sanction non-compliance. This requires political authority and a
broad, powerful coalition of societal actors.

Whereas the latter aspect will be dealt with more in detail by many other con-
tributions to this book, our focus will primarily be on the first two aspects
of institution-building. The question we are addressing in the next three sec-
tions is, how far societal macrotrends, the international state of environmen-
tal awareness, and the emergence of new societal key actors in the arena of
global environmental governance provide a real possibility of meeting these
preconditions and of ‘embedding’ new institutional arrangements of global
environmental governance in society.

ITII. Social macro-trends and global environmental governance

The scientific debate on the main driving forces of global environmental
change includes issues such as population growth, increasing population den-
sity, industrialisation of the agricultural sector, or the global proliferation of
the Western model of prosperity with its high resource and energy intensity.
While these macrotrends increase the sense of urgency, others influence the
societal acceptance of responses to these problems. Four such processes deserve
mention: (1) detraditionalisation, individualisation, and cultural pluralisation,
(2) fundamentalist backlashes, (3) globalisation, (4) emergence of a ‘knowledge
society’.
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1. Detraditionalisation, individualisation, and cultural pluralisation

Progressive processes of detraditionalisation, rationalisation, and cultural plu-
ralisation are main features of modern and partially modernised societies. Tra-
ditional ways of life have lost their power to create social cohesion in most (not
only in the highly industrialised) countries.” New differentiations of lifestyles
gain importance, which has many causes: the spread of mass consumerism,
development of the welfare state, removal of educational barriers, urbanisa-
tion, progressive commercialisation, spread of mass media, mass migration,
increasing mobility and tourism, etc.

The erosion of traditional forms of societal cohesion does not remove social
disparities, however; they only change their structural basis. New criteria of
social inclusion and exclusion such as lifestyles and value systems gain impor-
tance. Biographies become more individualised. Education and profession, the
form and type of personal relationships, belief, habitation, and consumption
patterns are increasingly a matter of choice and have to be chosen.!?

This also produces new subcultural differentiations across nations. Various
studies have shown that, for instance, bankers, teachers, technicians, nursing
staff in hospitals, or homeless people from different countries and cultures have
more in common — in terms of the perception of technologies and risks — than
members of different social groups in the same country.'! On the one hand,
this benefits transnational networks of specific subgroups of the civil society
or transnationally coordinated environmental campaigns. On the other hand,
it can complicate the embedding of these activities within national societies.

2. Fundamentalist backlashes

However, the Western model of social and cultural modernisation has not
remained undisputed. Whereas its correlation with economic growth and pros-
perity has made it a global blueprint for societal progress between the 1950s
and 1970s — to rival that of the socialistic model of modernisation — it has in
the meantime lost much of its attractiveness for Third World countries. Apart
from the South-East Asian ‘tiger states’ urbanisation, technical modernisation,
and integration into the world market did not generate prosperity but grow-
ing mass poverty, social polarisation, mountains of debt, and new forms of
dependence. This produced a backlash: the more dominant the Western model
became, the stronger fundamentalist counter-movements that tried to reframe

° Cf. Giddens, A., The consequences of modernity, Cambridge (Polity Press) 1990.

10 Cf. Beck, U., Risk society: towards a new modernity, London (Sage) 1992; Giddens, A., Living
in a post-traditional society, in Beck, U., Giddens, A. and Lash, S., Reflexive modernisation,
Cambridge (Polity Press) 1994.

1 Renn, O. and Rohrmann, B., Cross-cultural risk perception, Dordrecht and Boston (Kluwer)
2000.
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social identities through the revitalisation of ethnic or religious traditions
grew.

Islamic fundamentalism is the most salient case. Its highly visible impact
on the globalisation process and discourse might not only be due to the fact
that Muslim societies around the globe are, or at least perceive themselves, as
‘losers’ of Western-oriented globalisation — here resource-poor and/or land-
locked Sub-Saharan African countries would have much more reason to com-
plain — but also and even more so due to the fact that in the self-perception
of fundamentalist leaders, the tradition of Islam (which sometimes is more a
mixture of true tradition and very recent political ideas) is culturally and polit-
ically seen as superior to Western ideas, either in reference to Christianity or
mundane, secular, and often perceived as morally ‘corrupt’ ways of life.

The institutionalisation of global environmental governance has to do jus-
tice to these culturally polarised conditions. Issues of cultural identity play an
important role in the development of environmental regimes, the assignment
of responsibilities, the regulation of competences, the distribution of costs and
benefits, and the social acceptability of political measures.

3. Globalisation

Many of the afore-mentioned trends have been accelerated by globalisation.!
During the past ten years its economic aspects have received the greatest public
attention, yet one must not neglect other aspects. The radical innovations of
information and communication technologies, the liberalisation of the world
market, and the growing possibilities to exploit comparative cost advantages
regardless of space, have sped up the economic integration and reconstructed
multinational corporations and their suppliers on a global scale. This in turn
reduced the scope of national governments to regulate economic and social
conditions of life. These developments not only contributed to the decline of
the post-war model of the welfare state. Additionally, there is also the tendency
of a new social and socio-spatial polarisation which results in new hierarchies
between the winners and losers of globalisation.'?

From socio-cultural perspectives, globalisation is discussed from two oppo-
site points of view. For some, globalisation brings the world of mass cul-
ture and homogenised capitalism to its perfection (‘McDonaldization’).!* For

12 Cf. Albrow, M., The global age: state and society beyond modernity, Cambridge (Polity
Press) 1996; Beck, U., Was ist Globalisierung? Frankfurt (Suhrkamp) 1997; Featherstone,
M., Lash, S., and Robertson, R. (eds.), Global modernities, London (Sage) 1995; Robertson,
R., Globalisation: social theory and global culture, London (Sage) 1992.

13 Cf. Sassen, S., The global city, Princeton (Princeton University Press) new edn. 2001;
Stieglitz, J., Globalisation and its discontents, New York (Norton & Company) 2002.

14 Cf. Ritzer, G., The McDonaldization of society, Thousand Oaks, Calif. (Pine Forge Press)
1993.
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others, globalisation may lead to a resurgence of the local and it might bring
regional idiosyncrasies to the fore.!

In any case, new media and information technologies have speeded up a
process of networking and socio-cultural globalisation which reduced not only
the relevance of frontiers between national societies, but also, and more fun-
damentally, the relevance of time and space for production, consumption, and
communication. This opens up new opportunities for a worldwide networking
of individuals, organisations, and social movements.!'® Thus, the past five years
saw a rapid rise of strong, transnational protest movements against neo-liberal
globalisation and its negative social effects.!” As societies are increasingly expe-
riencing economic, political, and cultural conflicts which have their origins in
contexts that are no longer governed by national regulations, debates on such
questions also contribute to the emergence of a — at least rudimentary — world
public.

4. Emergence of a ‘knowledge society’

Most scholars and politicians agree that knowledge has become the most crucial
production factor in modern societies.'® This has two paradoxical effects.
First: the existing knowledge gets revised and devalued in ever faster cycles,
precisely because the global production of knowledge expands. Societies lose
their capabilities to actively shape their future unless they permanently renew
and adapt their knowledge base. Knowledge becomes ‘reflexive’, which assigns
a central political significance to investments in research and education.
Secondly: together with knowledge grows non-knowledge. Scientific knowl-
edge increasingly influences societal action, which lends special importance
to scientific consultancy. However, due to the fact that knowledge and non-
knowledge go hand in hand, far-reaching decisions have to be made more
frequently under conditions of uncertainty. This opens the door for a politici-
sation of scientific debates. At the same time, it restores value to non-scientific
local knowledge. Conflicts about the definition of risks become focal points of

15 Cf. Robertson, R., Globalisation: time-space and homogeneity-heterogeneity, in Feather-
stone et al., op. cit. pp. 25-44.

16 Cf. Castells, M., The rise of network society, Oxford (Blackwell Publishers) 1997.

17" Andretta, M., della Porta, D., Mosca, L., and Reiter, H., No global — new global: Identitit
und Strategien der Antiglobalisierungsbewegung, Frankfurt/New York (Campus) 2003;
Della Porta, D., Kriesi, H., and Rucht, D. (eds.), Social movements in a globalizing world,
London (MacMillan Press) 1999; O’Brian, R., Goetz, A., Scholte, J., and Williams, M.
(eds.), Contesting global governance: multilateral economic institutions and global social
movements, New York (Cambridge University Press) 2000; Walk, H. and B6hme, N. (eds.),
Globaler Widerstand: Internationale Netzwerke auf der Suche nach Alternativen im globalen
Kapitalismus, Miinster (Westfilisches Dampfboot) 2001.

18 Cf. Stehr, N., Knowledge society, London (Sage) 1994.
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the public discourse (‘risk society’) and push the transformation of industrial
to reflexive modernity."’

The necessity to make decisions under conditions of uncertainty not only
changes the relation between science and politics in the context of global envi-
ronmental governance. Also, the societal acceptability of global environmen-
tal regulations (and their national consequences) is shaped to a considerable
degree by the perception of risks and the way problems are ‘framed’ in different
societies.

5. Summary

New forms of global environmental governance have to gain societal acceptance
under conditions of intensified cultural conflicts and an accelerated erosion of
traditional ways of life. The possibility of linking them to traditional sources
of legitimacy (belief systems, authorities, common norms) is therefore limited.
This increases the importance of public framing of environmental problems
and communicative linkages with social problems, questions of power, or cul-
tural conflicts. The likeliness of successfully embedding environmental policies
and regulations in the social fabric grows in proportion to their capability to
provide answers to concrete practical problems and to incorporate the experi-
ences of those affected. The more abstract and distant problems are, the more
their perception depends on the way they are framed by mass media. Regu-
lations that do not seem urgent, in comparison with all the other practical
problems of everyday life, or that appear unfair are hardly likely to gain societal
acceptance.

However, the global electronic network makes it also possible to mobilise
counter-information and challenge hegemonic discourses. In addition, the
global emergence of societal subgroups with common cultural orientations
facilitates the formation of transnational environmental discourse coalitions
and alliances of social actors.

IV. Environmental awareness

Another decisive factor in the social acceptance of global environmental gover-
nance is the changing awareness of environmental problems. Since the 1970s,
public concern in Western industrial societies on ecological problems and
technological risks has grown considerably. Throughout the 1970s and the
early 1980s, ecological conflicts were marked by a high degree of polari-
sation and a clash of two contradictory cultural patterns — ‘catastrophists’

19 Beck (1992), op. cit. Beck, U., Giddens, A., and Lash, S., Reflexive modernization: politics,
traditions, and aesthetics in the modern social order, Cambridge (Polity Press) 1994.
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vs. ‘cornucopians’?’ Today, nobody seriously doubts the urgency of ecolog-
ical problems. We have experienced a process of ‘normalisation’ of ecological
concerns which have been adopted (and transformed) by different kinds of
actors, social subsystems, and narratives. Although there still exist very differ-
ent and even contradictory attitudes towards nature and technological risks,
concerns for the environment have become more or less institutionalised in
politics, in organisational and everyday life.

A crucial role for the distribution of environmental awareness and institu-
tional practices is played by the public discourse about environmental problems
in the mass media.

1. Environmental concerns

In contrast to a widely held opinion, environmental concern is no longer a
matter concerning merely wealthy, highly industrialised countries. Compara-
tive surveys show that environmental concern has spread all over the world.
This observation contradicts a thesis of Inglehart that has gained followers
primarily among political scientists, that the rise of environmental awareness
and related movements is a reaction to the emergence of ‘post-materialistic’
values, which is explained as an effect of growing prosperity.?! However, the
claim that environmental concerns are a ‘phenomenon of luxury’ cannot be
upheld in light of the vitality of ecological grass-root organisations in many
poor countries. The results of international comparative studies about envi-
ronmental awareness show that the Inglehartian assertion describes — at best —
the situation in Western countries during the 1970s and 1980s.

Data on the development of environmental consciousness is collected in
many countries worldwide. Due to different survey techniques and wordings
of questions applied to different social and cultural contexts, these country-
specific data are difficult to compare. Comparative data on the perception of
environmental problems in the member countries of the European Union is
produced by the regular surveys of the European Commission (Eurobarom-
eter). There are only a few systematically surveyed, globally comparable data
sets, however.?> What are the findings?

A more conventional approach argues that environmental concern is
positively correlated with income: the higher per capita GDP, the higher

20 Cotgrove, S., Catastrophe or cornucopia: the environment, politics and the future, New York
(John Wiley & Sons) 1982.

21 Inglehart, R., The silent revolution: changing values and political styles among Western
publics, Princeton (Princeton University Press) 1977; Inglehart, R., Culture shift in advanced
industrial society, Princeton (Princeton University Press) 1990.

e.g. Environment survey 1993 and 2000 of the International Social Survey Programme
(ISSP). Dunlap, R. E., Gallup, G. H., and Gallup, A. M., Of global concern: results of the
health of the planet survey, Environment 35 (1993), pp. 7-15, 33-39.
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environmental concern, which might then be regarded as aluxury good.?® Other

studies find that environmental concerns might take very different forms and

affect peoples’ livelihoods more directly in poorer countries and are mostly

framed in a livelihood context, not in an environmentalist one.** The latter

argument is strongly supported by the ‘Health of the Planet’ survey* which

included a selection of twenty-four very different, poor and rich countries.
His central findings can be summarised as follows:

* In general, throughout all twenty-four countries, environmental questions
are regarded as a more or less serious problem. People in poorer coun-
tries almost consistently rank environmental problems higher in comparison
to other urgent problems than people in richer countries. (Only Germans
appraise these problems similar to the inhabitants of countries like South
Korea, Poland, and Mexico.)

* The ‘personal concern’ through environmental problems is on average lower
in rich, industrialised countries than in poorer countries. The Philippines,
Brazil, and Mexico rank highest in this regard.

* A general pattern is that remote environmental problems are perceived as
more serious than those close by (with Russia as an exception.) However,
there are again significant differences between poor and rich countries. The
level of poverty correlates with the perceived severity of local and national
environmental problems. This also applies vice versa, in that people in rich
countries consider the quality of their local environment relatively intact
whereas they consider the state of the global environment as bad.

¢ Environmental problems are perceived much more as a threat to individual
health and quality of life nowadays than ten years ago; this trend is expected
to intensify.

* Asked whether economic growth or environmental protection should be
given priority in case of conflict, surprisingly a majority in all countries
(except Nigeria) gave priority to environmental protection. There are also
only slight differences between industrialised and developing nations in the
willingness to pay higher prices to protect the environment. The willingness
to support environmental measures (even if they increase the costs of living)
is even higher in poorer than in rich countries.

* ‘Residents of the developing nations are more likely than their counterparts
in the industrialized nations to think that citizens can play an effective role
in solving environmental problems (with the three East European countries

23 Franzen, A., Environmental attitudes in international comparison: an analysis of the ISSP

surveys 1993 and 2000, Social Science Quarterly 84(2) (2003), pp. 297-308.

Brechin, S. R., Objective problems, subjective values and global environmentalism: eval-
uating the postmaterialism argument and challenging a new explanation, Social Science
Quarterly 80 (1999), pp. 793-806.

25 Dunlap et al., op. cit.
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being strict exceptions).”?® Interviewees from industrialised countries, how-
ever, assign this responsibility rather to government and business.

Many of these findings refer to the very different health impacts of environ-
mental problems in rich and poor nations. Western countries managed to
remedy the most urgent pollution problems of water and air through technical
measures in the 1970s and 1980s, whereas in many developing countries social,
sanitary, and environmental problems still cumulate — particularly in the grow-
ing slums of mega-cities — and affect the immediate lifeworld. The economic
resources, technical infrastructure, and administrative capacities to alleviate
these problems in an efficient manner are lacking. At the same time, the afore-
mentioned results demonstrate that an awareness of environmental problems
and the necessity to tackle them exists in all countries. The same holds to a
particularly high degree for global environmental problems. Thus, global envi-
ronmental governance can count on broad support, at least in general terms.
Among large sections of the population in rich and poor countries, there also
seems to exist the willingness to bear the costs of the necessary measures and
to contribute directly to the solution of environmental problems.

2. The patchwork of environmental behaviour

This means neither that this willingness exists in all societal groups to the same
extent, nor that it can easily be transferred into institutional practices and con-
crete patterns of behaviour. Social environmental studies emphasise a specific
correlation between environmental awareness and social group parameters,
such as age, gender, education, social class, ethnicity, etc. on the one hand.?” On
the other hand, they show that the link between environmental awareness and
environmentally friendly behaviour is rather weak. Environmental behaviour
always exhibits the characteristic of a heterogeneous patchwork, even among
people with a high environmental awareness.”® There is a pronounced envi-
ronmental sensitivity in one field of behaviour combined with an astonishing
indifference in others. Accordingly, environmental considerations mostly play
a very diverse role in the decision of what groceries, clothes, or durable goods
to buy, how to use water and energy, what means of transport to choose, or
where to spend the vacation. This may be explained by cost-benefit theories,

26 Ibid., p. 36.

%7 e.g. Brand, K.-W., Environmental consciousness and behaviour: the greening of lifestyles,
in Redclift, M. and Woodgate, G. (eds.), The international handbook of environmental
sociology, Cheltenham/Northhampton, Mass. (Edward Elgar) 1997, pp. 204-217; Haan,
G. deand Kuckartz, U., Umweltbewusstsein: Denken und Handeln in Umweltkrisen, Opladen
(Westdeutscher Verlag) 1996; Gardner, G. T. and Stern, P. C., Environmental problems and
human behavior, Boston (Allyn and Bacon) 1996.

28 Reusswig, F., Lebensstile und Okologie: Sozial-okologische Arbeitspapiere 43, Frankfurt
(Institut fiir sozial-6kologische Forschung) 1994.
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psychological mechanisms of denial, cultural habits, or the necessity to find a
personal balance between a lot of competing demands. Yet, the eclectic forms
of environmental behaviour display typical social patterns, which can be recon-
structed as environmental mentalities?® or — in terms of behaviour — as specific
styles of consumption, mobility, or nutrition. However, these patterns vary
greatly among different countries and cultures, which is why the international
comparison of such qualitative typologies is as yet relatively undeveloped.

The overall findings (which are primarily derived from studies in West-
ern societies but probably transferable to other cultural settings) are not very
surprising if one considers the extreme difficulty in making actual choices in
compliance with strict ecological criteria in a society geared to the Western way
of life, economic growth, material affluence, and technological progress. Insti-
tutional efforts to establish new and more environmentally friendly practices
encounter a host of structural barriers, the predominance of economical short-
term logics, vested interests, established powers, and sector-specialised ways of
dealing with problems. Individual choices, too, are complicated by incomplete
and overly complex information, adverse price incentives, bad supply, practical
inconveniences, and contradictory behavioural norms which render the ideal
of environmental behaviour a very intricate venture.*

These observations have led social scientists to conclude that the search for
the one, ecologically sound lifestyle is futile. Rather, they argue, one should try
to harness the ecological potentials of all the different societal lifestyles in the
various areas of everyday life (food consumption, mobility, energy use etc.)
Another important lesson from many studies on the trajectory of ecological
initiatives is that a widespread and lasting change to everyday routines towards
sustainability is only realistic if different strategies and policy instruments join
forces in a coordinated manner in order to support the new practices from
different angles.’!

A more radical, macrostructural approach to understand the inconsisten-
cies of environmental behaviour is Wolfgang Sachs’ critique of the hegemonic
Western model of ‘development’.** Focusing on a Southern ‘community per-
spective’ from below he argues that the ‘environmental crisis’ and the ‘crisis of
equity’ are tightly connected with each other on the international level. The
major rift in his view is not between North and South but between the global

2 e.g. Poferl, A., Schilling, K., and Brand, K.-W., Umweltbewusstsein und Alltagshandeln,
Opladen (Leske + Budrich) 1997.

30 Lange, H. (ed.), Okologisches Handeln als sozialer Konflikt: Umwelt im Alltag, Opladen
(Leske + Budrich) 2000; Poferl et al., op. cit.

31 Cf. Kaufmann-Hajos, R. and Gutscher, H., Changing things — moving people, Basel
(Birkhéuser Verlag) 2001.

32 Sachs, W., Planet dialectics: explorations in environment and development, London (Zed)
1999; Sachs, W., Development: the rise and decline of an ideal, in Munn, T. (ed.), Ency-
clopedia of global environmental change, vol. IV, London (John Wiley) 2001.
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consumer class on the one side and the localised poor on the other. Only a
reduction of the ecological footprint of the consumer classes around the world
and more democracy and livelihood (community) rights for the poor can pro-
vide a sustainable solution for both the environmental and the equity crisis.

3. The social construction of environmental risks

Not only the inconsistent implementation of ecological demands in everyday
routines is problematic, however, the interpretations of these demands are in
themselves contradictory. Both the urgency of given problems and the ‘appro-
priate’ solution strategies are contested. There are numerous and often highly
polarised conflicts on these questions which involve various conflict dimen-
sions at the same time: struggles between different economic and political
interests, North and South, causers and affected groups, conflicts over a fair
burden-sharing, and disputes over national and cultural identities.

The constellation and dynamics of interest conflicts in national and inter-
national negotiation systems have been a traditional focus of political sciences.
In contrast, sociological studies have examined more the group-specific per-
ception of environmental problems, questions of risk communication, and
competing cultural orientations in conflicts on environment and technology.
One of the results is that these cultural orientations do not vary arbitrarily but
exhibit typical features which are linked systematically to particular patterns of
social life and different institutional practices.*

A well known example of this kind of approaches is cultural theory.>* It has
differentiated four basic views or ‘myths’ of nature (better: forms and degrees
of resilience of anthropogenically-influenced natural systems) and traced them
back to four different social archetypes. We subscribe to neither the theoreti-
cal background of cultural theory nor to its conception of social institutions.
Nevertheless, this approach has rather successfully challenged the hegemony
of natural science and engineering-dominated risk discourses and brought to
the fore the social and cultural base of risk awareness and risk management.

Ulrich Beck®® has treated risks in a much more subtle way. He emphasises
a core aspect of the debate on global environmental problems: their social
construction in a controversial public discourse that includes science, social

33 Cf. Jaeger, C., Diirrenberger, G. Kastenholz, H., and Truffer, B., Determinants of environ-
mental action with regard to climatic change, Climate Change, 23 (1993), pp. 193-211;
Macnaghten, Ph. and Urry, J., Contested natures, London (Sage) 1988. Thompson, M. and
Rayner, S., Cultural discourses, in Rayner, S. and Malone E. (eds.), Human choice and
climate change, vol. I, Columbus, Ohio (Batelle Press) 1998.

% Douglas, M. and Wildavsky, A., Risk and culture: an essay on the selection of technical and
environmental dangers, Berkeley, Calif. (University of California Press) 1982; Thompson,
E. and Wildavsky, A., Cultural theory, Boulder (Westview Press) 1990.

35 Beck (1992), op. cit.
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movements, politics, and the mass media. These disputes are the venue for dif-
ferent societal actors to enforce their specific definition of problems. Such strug-
gles can become explosive if oppositional groups (e.g. critical scientists, envi-
ronmentalists, etc.) succeed in reframing problems in a way that challenges the
dominant institutional practices. Oppositional movements constitute them-
selves and develop in this environment of cultural conflicts. Myths, symbols,
slogans, and rhetorical questions play a central role in these disputes.*® Mass
media serves as the central filter and sounding board of these public debates on
risk.>” The frames which become hegemonic in these discursive struggles then
provide the legitimating basis for the establishment of a particular set of rules
which promise to deal with the problems in question in an adequate way.

Drawing on these theoretical insights we can see that the general framing
of environmental problems has significantly changed during recent decades.
Basically we can distinguish a succession of three ‘master frames)*® the first
of which dates back to the late nineteenth century (‘nature conservation’), the
second to the 1960s (‘environmental protection’), and the third to the 1990s
(‘sustainable development’). Whereas conservationism aims at the preserva-
tion of attractive parts of nature and ‘wilderness, modern environmentalism
is preoccupied with the harmful effects of industrialisation on natural human
environments, with pollution and technical risks, the exhaustion of resources,
and the limited ‘carrying capacity’ of the earth. Sustainable development, again,
relates the ecological discourse systematically with social and economic aspects
of development.

This new master frame has made an astonishing career in the last ten years.
It has not only restructured the perception of problems and spawned a host of
programmes at the international, national, and local level; it has also triggered
an abundance of bottom-up activities in all parts of the world. It facilitates
the integration of different issues and actors. It stresses the importance of
cooperation, win-win potentials, and broadened participation. Processes under
the banner of sustainability are not about radical criticism of the capitalist
system or spectacular protest actions. Rather, sustainable development strives
to develop institutional solutions in a cooperative setting.

This integrated perspective guides most local initiatives and issue-specific
cooperations in sustainability networks. However, the emphasis on coopera-
tion and participation cannot conceal that most politics in the area of global

36 Gamson, W. A., Talking politics, Boston, Mass. (MIT Press) 1992.

37 Cf. Eder, K., The institutionalisation of environmentalism: ecological discourse and the
second transformation of the public sphere, in Lash, S., Szerszynski, B., and Wynne,
B. (eds.), Risk, environment and modernity, London (Sage) 1996, pp. 203—223; Hannigan,
J. A., Environmental sociology, London and New York (Routledge) 1995.

3% Snow, D. A. and Bedford, R. D., Master frames and cycles of protest, in Morris, A. D.
and Mueller, C. M. (eds.), Frontiers in social movements theory, New Haven, Conn. (Yale
University Press) 1992, pp. 133-155.
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environmental change is characterised by highly controversial positions. The
master frame of sustainable development has merely created a new discursive
arena where the struggles about ‘appropriate’ institutional forms of regulation
take place. No one would deny that this has increased the opportunities for
societal groups to participate in the various settings of global governance. The
question is whether these new forms of civil participation (a) provide a real
chance of influencing the core of power plays and (b) manage to achieve a
sufficiently broad legitimacy of transnational regulations in civil society.

V. Emerging key actors in the arena of international
environmental politics

From a sociological point of view, the process of institution-building is closely
connected to the type of actors involved and the forms of their social interaction.
Are there new actors in the emerging field of global environmental governance
(GEC)? We will focus on three of them: transnational civil society, science,
and the individual as consumer. None of these actors is new with regard to
environmental policy on a national level. The challenging point is that they are
entering the scene of global governance whilst still in initial forms, sometimes
rather weak, hard to conceive and predict with regard to the future evolution
of the world system.

In highlighting these cases we do not state that other actors such as national
states, transnational organisations, business, or media are not important in
order to manage GEC in a sustainable manner. Quite the opposite: state actors
and intergovernmental organisations will remain important — and even have
to increase their responsibility and role. But in order to come to successful
institution-building, it will be necessary to include the interests, views, and con-
tribution of transnational civil society, science, and individuals as consumers
in some form.

1. Transnational civil society

Non-state actors enter the stage of global environmental issues in various
forms and shapes. They are often termed as ‘non-governmental organisations’
(NGOs), but this collective term is misleading given the differences among
them. Profit-oriented actors from the business sector are of undoubted impor-
tance (e.g. with regard to environmental standards).** Often accused as being

3 Cf. Clap, J., ISO environmental standards: industry’s gift to a polluted globe or the devel-
oped world’s competition-killing strategy?, in Stokke, O. S. and Thommessen, @. B.
(eds.), Yearbook of international co-operation on environment and development 2001/2002,
an independent publication from the Fridtjof Nansen Institute, Norway, London and
Sterling (Earthscan) 2001, pp. 27-33.
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a main part of the problem, many globally acting business corporations have
in recent years been trying to become part of the solution. The ‘greening of
industry’ on a global scale may sometimes be a public relations myth; in many
others it is a powerful driver of institutional change, especially in cases where
the business sector teams up with its ancient adversaries, environmental NGOs
in ‘green alliances’ or public-private partnerships (e.g. in the Marine Steward-
ship Council, MSC, initially founded by Unilever and WWEF). It seems that
the influence of scientific arguments and the ‘moral entrepreneurs’ of the NGO
world has had an influence on business actors.*’ Sometimes even governmental
bodies are part of such — then trisectoral — networks, e.g. the World Commission
on Dams.*!

Our focus here is on the emerging transnational civil society (TCS) as con-
stituted by self-organised advocacy groups that undertake voluntary collective
action across state borders in pursuit of what they deem the wider public
interest. This includes transnational NGOs, transnational networks, coali-
tions, and advocacy campaigns and is often rooted in social movements in
at least one country.*? The Yearbook of International Organisations* counts
38,000 international NGOs and almost 6,000 intergovernmental organisa-
tions and networks by the year 2004. There was a growth from 150,000 to
more than 250,000 members in non-governmental organisations worldwide
between 1990 and 2000, with the strongest growth in middle and low income
countries.**

TCS actors are involved in different kinds of activities: (1) agenda-setting
and knowledge construction — identifying a problem of international concern
and producing information, explanation, and framing; (2) developing solu-
tions — creating norms or recommending policy change; (3) building networks
and coalitions of allies; and (4) implementing solutions — employing tactics
of persuasion and pressure to change practices and/or encourage compliance
with norms. TCS actors usually have the goal of influencing other relevant

40" See Asher Alkoby, Chapter 5.
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actors — their interests and their identities — and the environments, in which
they operate, that is, the structure of power, meaning, and action itself.

Crucial points with regard to TCS actors relate (1) to their effectiveness and
(2) to their legitimacy. Optimistic views of their effectiveness see a global public
policy on the horizon and emphasise vertical and horizontal subsidiarities.*’
Others remain more sceptical with regard to remaining power deficits, especially
with regard to ‘hard issues’, such as climate and energy policies, where only
symbolic participation — if at all — seems possible.*® The study of impacts or
effects of social movements on policy outcomes presupposes an understanding
of the social and political mobilisation processes. Here the identification of
collective action frames*” and the construction of legitimate meanings through
social actors*® is crucial. NGOs play a key role in the process of agenda-setting
and public awareness. They exert influence neither by ‘money’ nor by ‘power,
but by using moral authority, expertise, public credibility, or other forms of
discourse and persuasion.

Bas Arts*® has assessed the political influence of global environmental NGOs
in the case of the UN Framework Convention on Climate Change (UNFCCCQC)
and the Convention on Biological Diversity (CBD) in an empirical manner.
He found that in both cases NGOs did have substantial (e.g. submission by
the Alliance of Small Island States (AOSIS) of the draft Protocol on climate
gas reduction, financial mechanism of CBD) or at least some influence (e.g.
emissions targets, marine biodiversity). Only in some cases or aspects of the two
regimes was no influence detected (e.g. implementation of UNFCCC, genetic
resources in CBD). If ‘power’ is defined in a wider sense, allowing for a broader
set of resources than only political or state power, TCS actors may even be
regarded as powerful actors. Arts®® distinguishes decisional power, discursive
power, and regulatory power. The former concept refers to the capacity to
influence decision-making processes in a given set of institutions, the second
to the capacity to (re)frame the discourse that goes along with decision-making
processes, and the latter to the capacity to (re)make the rules of institutional

45 Reinicke, W. H., Global public policy, Washington, DC (Brookings Institution Press) 1998.
46 Haufler, V., Crossing the boundary between public and private: international regimes and
non-state actors, in Rittberger, V. (ed.), Regime theory and international relations, Oxford
(Clarendon Press) 1993, pp. 94-111; Rucht, D., Global governance: eine Antwort auf
Steuerungsprobleme internationalen Regierens?, in Allmendinger, J. (ed.), Entstaatlichung
und Soziale Sicherheit, Verhandlungen des 31. Kongresses der Deutschen Gesellschaft fiir
Soziologie in Leipzig 2002, vol. II, Opladen (Leske + Budrich) 2002, pp. 1010-1023.
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Arts, B., The political influence of global NGOs: case studies on the climate and biodiversity
conventions, Utrecht (International Books) 1998; Arts, B., The political influence of NGOs
on international issues, in Cerny, C., Goverde, H., Haugaard, M., and Lentner, H. (eds.),
Power in contemporary politics, London (Sage) 2000, pp. 132-148.
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settings. Non-state actors in general and TCS actors in particular have achieved
power in this broader sense in recent years. They might even speak the ‘language’
of money, as in the case of consumer boycotts;’! or, as Alkoby puts it, ‘civil
society has civilizing effects on rational, economically driven entities as well’>?

With regard to legitimacy issues, the emergence of TCS actors and their
growing involvement in policy-making might arouse serious criticism. Gov-
ernment actors are — at least in democracies — accountable to their demos, in
most cases represented by national Parliaments and other institutions of checks
and balances. NGO representatives may have been elected by some organisa-
tional bodies, but mostly there are no clear-cut accountability structures. In
addition, the claimed mandate goes far beyond the NGO membership and
addresses public interest issues, the planet, and our common future. Neither
are NGO leaders held accountable to business boards and/or representatives of
well-defined shareholders, as in the case of business. So there seems to be good
reason for a sceptical view on NGOs in the global arena; the looming danger of
a privatisation of international environmental governance seems real.’> Even
the more or less unintentional support for ‘hegemonic, non-democratic, and
power-dominated policies by NGO activities has been criticised.>

This is a noteworthy criticism. Still, we would like to think in a different
direction. Of course many national governments have been elected by their
demos, whereas NGOs represent their members. However: (1) not all govern-
ments have this democraticlegitimacy; especially in many developing countries,
we still observe a lack of freedom and democracy that, among others, NGOs
criticise and try to change. (2) Even democratically legitimised national gov-
ernments might fail to recognise the urgency of social problems or tend to
narrow the understanding of the common good in the eyes of some groups
of citizens — that is a classical reason for the emergence of social movements
and has fostered the environmental movement in many countries. (3) Based on
national governments and not on a global demos, which is still lacking, the UN
system — the cornerstone of international policy-making — lacks democratic
legitimacy itself. NGOs as key actors of the TCS represent at least a small spec-
trum of the so far non-existent global demos and might thus well open up their
voice in the diplomatic arena. (4) Profit-oriented business actors, even if part
of the ‘green business’ segment that we can observe emerging from the mar-
kets, have only very limited democratic legitimacy, if at all. Oriented towards

51 Cf. the Brent Spar affair and Shell in 1995. 52 See Asher Alkoby, Chapter 5.

53 Briihl, T., The privatisation of international environmental governance, in Biermann,
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the Human Dimensions of Global Environmental Change: ‘Global Environmental Change
and the Nation State, Potsdam (Potsdam Institute for Climate Impact Research) 2002,
pp. 371-380.
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global civil society, Global Environmental Politics, 3(2) (2004) pp. 120-134.
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shareholder values and shifting opportunities on global (financial) markets it
is by no means clear if their engagement in international environmental policy
will assist the public good — the opposite baseline assumption is often closer
to the true hypothesis, at least for the ‘grey’ industry cluster. Exerting counter-
influence (or even counter-power) seems necessary and appropriate, a view
that is shared by far more people than by environmental activists, as surveys on
the trustworthiness of different kinds of organisations clearly show. This is by
no means a charter for each and every action of an NGO: they definitely should
invest more in processes, mechanisms, and standards of accountability, both
to external actors/agencies and to their own members.> But it provides suffi-
cient arguments against an exclusion of NGOs from legitimate participation in
international institutions.

The emergence of a transnational civil society is a global fait social and, with
regard to the state of the global environment, a rather positive one. One might
regard it as a kind of foreshadowing of a new global democracy, based on a true
demos and true representation.® The important point from our viewpoint
is the conceivable role of TCS actors in the current transition of international
environmental policy and their contribution to new, more successful, and more
socially ‘anchored’ institutions. The more transnational policy-making affects
national domains and the ‘lifeworld” of national civil societies, the more the
growing demand for democratic support and legitimacy cannot be confined to
the political spheres of nation states, but has to encompass transnational and
national civil society actors.”’

2. Science

The diagnosis that we are living in a ‘knowledge society’ is, in hardly any other
domain, as true as in the case of GEC. This holds with respect to two directions:
diagnosis and action. Research input constitutes a key component in the devel-
opment of effective international environmental regimes. Scientific knowledge
is called for not only in the design of policies that are effective in terms of
solving the problems for which they were designed, but also (increasingly) in
the identification of the problem itself. As most GEC problems are perceivable
only by means of statistics, long-term observation, satellite images, model runs,
and computer experiments, their perception and assessment almost exclusively
depends upon scientific expertise — in many cases by interdisciplinary endeav-
ours and newly built-up research fields. We would like to highlight two aspects

55 Ebrahim, A., Accountability in practice: mechanisms for NGOs, World Development, 31(5)
(2003), pp. 813-829.

56 Held, D., Democracy and the global order: from the Modern State to Cosmopolitan Gover-
nance, Stanford (Stanford University Press) 1995.

57 Ziirn, M., Regieren jerseits des Nationalstaates: Globalisierung und Denationalisierung als
Chance, Frankfurt (Suhrkamp) 1998.
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of scientific knowledge that are crucial to GEC and, at the same time, have the
potential to transform the relation between science and society: uncertainty
and the role of computer models.

Uncertainty is a key feature of GEC research, but, of course, of many other
research areas (such as genetic engineering, the epidemiology of new diseases, or
the causes of unemployment) as well. At the same time, the stakes are high and
the need for decisions appears pressing. Assessment of the world’s biodiversity
is very difficult; a once extinct species cannot be retrieved, however. In the case
of climate change we are facing uncertainties despite substantial progress in
recent years, mainly due to sources such as the following:*3

* weather as a main basis for the object ‘climate’ has intrinsically stochastic
components, displays non-linear behaviour, and is — in the long term — influ-
enced by orbital and solar cycles;

* existing climate models are but approximations to the ‘real’ object and do
not mirror it in its entire complexity;

e parts of our knowledge are vague;

* human action and possible adaptation and mitigation strategies are hard to
model;

* scientists and modellers views about future social, economic, and technolog-
ical change influence the outcomes, at least the interpretation of models.

Far from being preliminary or accidental, uncertainty is a key feature of our
knowledge base with regard to the climate system. Waiting for scientific progress
eventually eradicating uncertainty could mean postponing necessary mitigating
and adaptive action — a procedure ruled out by the UN Framework Convention
on Climate Change stating that ‘lack of full scientific certainty should not be
used as a reason for postponing (. . .) measures.>® A main point for successful
institution-building is the question of whether societies in general and decision-
makers in particular succeed in building a culture of dealing with scientific
uncertainties despite the general expectation that science should reduce them.

But how is science, impeded by uncertainties and the shaky outputs of com-
puter models, able to inform and advise modern societies in crucial questions?
While science (ideally) is conceived of as a truth-seeking endeavour whose
norms and guidelines for behaviour are directed towards the generation of
‘objective’ and disinterested knowledge, politics is characterised by strategic
reasoning and an often instrumental utilisation — as well as manipulation
and distortion — of knowledge. This tension is reinforced, moreover, by the

58 Cf. Edwards, P. N., Representing the global atmosphere: computer models, data, and
knowledge about climate change, in Miller, C. A. and Edwards, P. N. (eds.), Changing
the atmosphere: expert knowledge and environmental governance, Cambridge, Mass. and
London (MIT Press) 2001, pp. 31-65; Webster, M., Communicating climate change uncer-
tainty to policy-makers and the public, Climatic Change, 61 (2003), pp. 1-8.

% UNFCCC, Article 3(3).
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traditional image of the relationship between science and politics, where sci-
enceisattributed the (innocent) role of ‘speaking truth to power’. We doubt both
characterisations: (1) that politics is only about ‘power’ (or strategic behaviour)
and never about ‘truth’ (or communicative, argumentative behaviour), and
(2) that science is only about ‘truth’ and not about ‘power’. Their relation is
much more complex in the field of GEC and so is their internal structure.

Some analytical tools have been offered by the sociology of science to keep
pace with recent developments, and the blurring of traditional boundaries.
Nowotny et al®® speak of ‘mode 2’ research, where science has to develop
‘social robustness’ facing the new coevolution of science and society, extended
expertise throughout society, and validity criteria that go beyond desks and
laboratories. Science is an actor on the ‘agora’ of the (post-) modern knowl-
edge society.%! The analysis of Funtowicz and Ravetz goes in a similar direction:
‘post-normal science’ is entering the scene of post-modern risk societies. Such
a science is characterised by high decision stakes and high uncertainties alike.®?
This new characterisation of science is embedded in a new relationship between
science and society: no longer do scientific experts seem to be able to analyse real
world problems and to offer clear-cut options of problem-solving to politics
and society. Instead, we are witnessing a coevolution of scientific knowledge
and social processes defining problems and framing solution spaces more and
more.*® The transformation of the whole field science—society raises the ques-
tion of new models of scientific research as well as of ‘scientific citizenship’.®

This is no simple endeavour. In order to become influential in the political
arena — or for stakeholders in general — scientific knowledge has to meet three
different, sometimes even conflicting criteria: it has (a) to be salient (relevant to
current choices of policy- and decision-makers), (b) credible (based on research
by those with expertise and trustworthiness), and (c) legitimate (accounts for
concerns, perspectives, and interests of stakeholders).®
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How is salient, credible, and legitimate knowledge to be construed? Haas®®
has been one of the scholars to underline the importance of science for inter-
national environmental decision-making. According to him, ‘epistemic com-
munities’ are the key for ensuring this: groups of experts who believe in the
same cause-and-effect relationships and share common values with regard to
the problem they are facing. Still, scientific uncertainties and controversies
are typical of GEC problems, most of which have to be dealt with in inter- and
transdisciplinary projects and institutes. The scientists engaged in GEC research
often do not meet the preconditions of forming an ‘epistemic community’

An interesting and paradigmatic example here is the Intergovernmental
Panel on Climate Change (IPCC), a large, international body of climate and
climate impact scientists mandated by UNEP and the World Meteorological
Organization (WMO) in 1988 to assess the state of the art in climate change
and to provide the knowledge basis to deal with climate change politically.®’
IPCC resides exactly at the interface between politics and science, as both ends
have to be met: good science and policy advice. Additionally, it has already been
described as an example for post-normal science.’® The institutional design
and the performance of this body is thus quite complicated and unique,® as
one would expect for a body that so much embodies the new coevolution of
science and society. Not surprisingly, there has been harsh criticism with regard
to the procedures of the IPCC and the type of science it provides. Some argue
that ‘true science’ would be compromised by political interests (e.g. the envi-
ronmental movement), or by the self-serving interests of climate scientists, or
both.”® Others argue that IPCC is still too close to the old model of experts
‘speaking truth to power’’! Taken together, both criticisms show that a new
form of science—policy interaction could be on the rise: simultaneously being
cautious about scientific credibility, exactness, and rigor — indicated by the
extensive process of international peer review’? —and about questions of policy
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relevance, salience, and public perception of science — indicated by the careful
drafting of summaries for policy-makers, the explicit communication of uncer-
tainties (since the Third Assessment Report in 2001), and the use of multiple
emission paths due to very different scenarios of possible economic and social
development (the so-called SRES scenarios in the Third Assessment Report).
The credibility of the IPCC is considerable, and the biodiversity research com-
munity is trying hard to copy this paradigm with regard to the Convention
on Biological Diversity (CBD). Even hardline industry representatives who ini-
tially doubted the scientific credibility of the IPCC find its work increasingly
compelling. “‘We have stopped paying the climate skeptics since IPCC is hard to
fight — and may be they are right’ is a personal communication we heard from
a representative of the German chemical industry. This is anecdotal evidence
for the concept of influence and for the blurring of the boundaries between
scientific and strategic forms of argumentation’? that appear requisite to new
institutions facing GEC problems with high stakes and high uncertainties.

3. Consumers

All scientific endeavour possible will not lead to successful institutions if the
majority of society is not willing (or able) to follow the policy advice given by
scientists. This does not only hold for industry — a powerful, but rather ‘simple’
actor in terms of manageability, as their number is rather small and their action
patterns are rather predictable — it holds for society as a whole or for virtually
all of ‘us’. This brings the ‘consumers’ into play.

The emergence of the ‘consumer society’ started with the USA in the early
twentieth century and encompassed most parts of the developed world after
the Second World War. A new dynamic impulse has come about due to the
restructuring and recovery of the ex-communist world after 1989, and by the
economic growth processes of some developing countries in the last two or so
decades, a process that still is in the making and in part covered by the processes
of globalisation. Myers and Kent’* have calculated that we experienced the
emergence of 1 billion ‘new consumers’ recently in developing and transition
countries, endowed with a purchase power that equals the USA, and mostly
with preferences for more goods, more resources, and more emissions.”” But
also in OECD countries a growth of 30-35% in the total motor vehicle stock
and in energy use is expected till 2020.7¢
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The environmental effects of consumption process and lifestyle changes are
twofold: direct and indirect. Direct effects are externalities of individual or
household consumption activities like heating, cooking, driving by car, and
the like. Indirect effects are those that are directly caused or initiated by other
actors (e.g. businesses, state agencies), but serve consumers’ needs and wants
(e.g. public transportation, energy supply for homes). Data for the direct effects
is rather easy to obtain for the developed world, data for indirect effects is rather
difficult to obtain for both the developed and the developing world; often they
require extra calculation from different sources, generalisation from single case
studies, or simple estimation. Useful tools and approaches help to fill existing
data gaps, e.g. the concept of ‘material flow analysis’ that traces exact resource
and energy use required for products and services (or, more widely, for whole
economies) at all stages from production to consumption, including ‘hidden
flows” (like extraction) that do not enter in the ‘fabric’ of a product.”” Some
statistical offices have started to open their systems of national accounting
(SNA) for material and energy flows. The decomposition of these national
aggregates to different consumer or lifestyle groups is still a desideratum, calling
for a closer cooperation between sociology, market research, material flow
analysis, and statistics people.”®

There is no doubt that a ‘greening of lifestyles,” a fundamental change
in consumption patterns, is a prerequisite for sustainable development. But
consumers are hard to influence — their ‘sovereignty’ is a core element of free
market societies and their liberal ideology. And socially and culturally dispersed
consumers around the globe seem even harder to influence. It is all the more
astonishing that consumers have emerged as new, more or less influential actors
in the domain of GEC in the past decade.

There are some signs of change here. (1) Market shares of sustainable prod-
ucts (green labels, certified products, fair trade products) are small, but grow-
ing. (2) The revealed preferences of people in terms of what they would like
to see happening in market and production exceed revealed preferences in the
market. Some criticise this as discrepancies between attitudes and behaviour,
blaming the consumers. A more favourable way of interpretation would read
this as a call for more social and political action towards enabling consumers
to buy sustainable products within the range of given possibilities (e.g. prices
and income). Survey and experimental data have made it clear that having

77 Duchin, F, Structural economics: measuring change in technology, lifestyles, and the envi-
ronment, Washington, DC (Island Press) 1998.

See e.g. Lutzenhiser, L., Social and behavioral aspects of energy use, Annual Review
of Energy and the Environment 18 (1993), pp. 247-289; Reusswig, F.,, Lotze-Campen,
H., and Gerlinger, K., Changing global lifestyle and consumption patterns: the case of
energy and food (available at www.populationenvironmentresearch.org/papers/Lotze-
Campen Reusswig Paper.pdf) 2004; Weber, C. and Perrels, A., Modeling lifestyle effects
on energy demand and related emissions, Energy Policy, 28(8) (2000), pp. 549-566.

79 Brand, op. cit.
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products that are produced under ‘fair’ working and environmental conditions
is for many consumers part of their ‘utility function. Consumers are willing
to pay between 5% and 10% more for a ‘sustainable product’ and expect a
large discount (over 30%) if a product has been made under poor working
or environmental conditions.®’ (3) There are small groups of consumers that
already practise more sustainable lifestyles (e.g. living without a car, low energy
housing, vegetarian diet). Sometimes they are regarded as hopeless minorities,
but they might also be the spearhead of a new mass phenomenon. (4) Even in
the developing world we observe criticism with regard to ‘overconsumption’
and resource intensive consumption patterns.®! (5) An important point for a
successful institutionalisation of sustainable consumption will be the interplay
between innovative and environmentally friendly basic technologies and new
forms of buying and using them by consumers. The idea of a ‘sufficiency revo-
lution’, i.e. the reflection on ‘how much is enough’®? and what would be a more
appropriate level of material input for wellbeing is a forceful driver for new
institutional patterns, but by itself — without the backing of new technologies
and policy support — is not able to diffuse widely in society.

V1. Conclusions

What conclusion does the aforesaid permit? What are the chances of building
successful institutions with regard to their necessary social embedding? Are
there promising hints that new institutional arrangements of global environ-
mental governance can find broad social acceptance in highly industrialised as
well as in less industrialised countries?

Referring to the social preconditions of successful institution-building dis-
cussed in section I (normative validity and cultural fit; social resonance; com-
pliance resources) we can at least say that the prospects are not hopeless.
Macrostructural trends such as individualisation, globalisation, and the emer-
gence of ‘information’, ‘network’, or ‘knowledge’ society clearly have ambivalent
effects. On the one hand, they accelerate the erosion of traditional ways of life
and the spread of Western lifestyles, they increase the probability of cultural
conflicts and the salience of social problems (social polarisation and exclu-
sion). On the other hand, they favour participation, the spread of information,
a worldwide networking, the emergence of new proactive groups of concerned
citizens, and of transnational environmental discourse coalitions.

80 Freeman (1998), op. cit.

81 Consumers International, A discerning middle class? A preliminary enquiry of sustainable
consumption trends in selected countries in the Asia Pacific Region, Penang (Consumers
International Regional Office for Asia and the Pacific (CI-ROAP)) 1998.

82 Durning, A., How much is enough? The consumer society and the fate of the earth,
Washington, DC (Worldwatch Institute/W. W. Norton) 1992.
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Empirical findings also show a spreading environmental awareness world-
wide. Theidea of a global vulnerability of ecosystems and social systems depend-
ing upon them has gained some kind of cultural hegemony among experts and
the public. The new master frame of ‘sustainable development’ provides a widely
accepted ideological basis for the development of new cooperative strategies
and institutional arrangements in dealing with global environmental problems.

Of course, different groups have different interpretations of ‘sustainable
development, some of them conflicting. Still, the main advantage from a soci-
ological point of view is the fact that it creates a common framework of ref-
erence, which binds the involved political and societal actors, to a global and
integrated perspective for alasting protection of the those conditions that enable
human development. Normative validity might gain even further support from
the strong participatory element of the sustainability discourse. The concept
of global governance has, as we discussed above, opened up the social and the
instrumental solution space for global environmental problems. Business, TNC
actors, and consumers were our main examples here.

Atthe same time, questions regarding the ‘fairness’ of environmental regula-
tions gain significance. Solutions focusing on the protection of the environment
and the preservation of ecosystems lose their legitimacy if environmental prob-
lems are not systematically linked to social and economic development. On the
one hand, this is a matter of procedural fairness. New participatory forms of
global environmental governance can meet this requirement relatively well.
On the other hand, this implies questions of distributional fairness which are
defined very differently depending on particular interests or institutional and
cultural backgrounds. This is certainly the crux for the development of appro-
priate responses to problems of global change. The perception of fairness is
inextricably linked to the historical experience of colonialism, the lack of syn-
chronisation of development and modernisation in various parts of the world,
the blatant global and national social disparities, and the lack of credibility
of many political elites. Fair solutions are only possible if these various and
mutually linked dimensions are acknowledged.

Other problems refer to the ‘cultural fit' and ‘social resonance’ criterion.
The process of industrialisation and the emergence of the consumer society
has created standards of living, patterns of thinking, of institutional routines
and of individual behaviour, which are opposed to a consequent ecological
modernisation of societies. Win-win options or strategic alliances are possible
here and there and they are supported by many initiatives and the diffusion
of best practice cases. However, the greening of industry and lifestyles is a
protracted process. Institutionalising sustainable patterns of consumption and
production requires coordinated efforts of political, economic, technological,
and societal incentives and development strategies. There are promising begin-
nings at many levels pushed forward by networks and strategic alliances of the
transnational civil society — but these are still beginnings.



Globalising a green civil society: in search
of conceptual clarity

ASHER ALKOBY

I. Introduction

Over the past decade or so, frequent use of the term ‘global civil society’ can be
found in the writings of scholars who study the pluralisation of global politics
and international law, especially in the area of environmental protection.! While
adding prefixes such as ‘emerging’ or ‘nascent’ to the term, many seem to agree
that there now appears to be a realm of collective life at the global level, inhabited
mainly by non-governmental organisations (NGOs).? And indeed, the growing
scholarly interest in the concept of global civil society began with the explosion
of NGO activity in global politics, including law-making fora. In what has
been so far a Westphalian state-centric system, these new non-state actors seem
to have increasing influence on the processes and outcomes of international

! See generally Otto, D., Nongovernmental organisations in the United Nations system: the
emerging role of international civil society, Human Rights Q. 18 (1996), p. 107; Mathews,
J. T., Power shift, Foreign Affairs 76 (1997), p. 50; Cox, R. W., Civil society at the turn
of the millennium: prospects for an alternative world order, Rev. Int’l Stud. 25 (1999),
p. 3; Scholte, J. A., Civil society and democracy in global governance, Global Governance
8 (2002), p. 281; in the environmental context see Lipschutz, R. D., Reconstructing world
politics: the emergence of a global civil society, Millennium J. Int’l Stud. 21 (1992), p. 389;
Lipschutz, R. D. with Mayer, J., Global civil society and global environmental governance: the
politics of nature from place to planet, Albany (SUNY) 1996; Raustiala, K., The ‘participatory
revolution’ in international environmental law, Harv. Envt’l L. Rev. 21 (1997), p. 537;
Wapner, P., Horizontal politics: transnational environmental activism and global culture
change, Glob. Envt’l. Pol. 2 (2002), p. 37. Any attempt to provide a full account of the
attention given to global civil society across disciplines would not do it justice. These are
only examples of a fast growing body of literature, and others will be cited throughout my
discussion.

Some even use the terms ‘global civil society’ and ‘NGOs’ interchangeably. See e.g. Falk, R.
and Strauss, A., On the creation of a global people’s assembly: legitimacy and the power
of popular sovereignty, Stan. J. Int’l L. 36 (2000), p. 191 at 194 n. 13, and also Charnovitz,
S., Two centuries of participation: NGOs and international governance, Mich. J. Int’] L.
18 (1997), p. 183 at 188 (observing that the term ‘NGOs’ is on the decline and that ‘the
emerging nomenclature seems to be “civil society™).
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negotiations. They interact with each other, with states, and with international
organisations, successfully using different tactics to promote their agendas.?

Much of the global civil society literature addresses three key questions. All
three have been explored both empirically and normatively, although as will be
argued below, many of the normative aspects remain undertheorised. At the
descriptive level, these questions are:

* Who are the members of what has come to be known as ‘global civil society’?

* What do the members of ‘global civil society’ do? How are they involved in
world affairs? How do they influence global governance?

* Why do they become involved in global politics? And once they do, under
what conditions do they become influential?

Much of this data has been collected by social scientists, who study the emer-
gence of NGOs and other collectivities at the global level, their patterns of
participation in global political discourses, and their influence on policy out-
comes. Legal scholars have also examined these issues, but have mostly focussed
on civil society’s involvement in institutional arrangements (i.e. their influence
on law-making processes in international organisations). Taken together, the
existing studies allow us to make theoretically founded normative statements
when considering the following corresponding enquires:

* Who should be included in the definition of ‘global civil society’?

* What roles should ‘global civil society’ play in global governance?

* Why should ‘global civil society’ be involved in what has been thus far the
domain of sovereign states alone?

These questions are, of course, intimately related. Any answer given to one
clearly has some bearing on the response to the other. The last of the three seems
to be agood place to begin theorising global civil society: once we determine the
reasons for opening up global governance to entities other than sovereign states,
it would become relatively easy to defend a proposed definition of the concept
‘global civil society’. It would also allow us to consider the roles these members
of global civil society ought to play in order to be most effective, and to suggest,
from an institutional design perspective, what they should be allowedto do. This
seems to be the common methodology in the current debate.* But the concept
‘civil society’, as we know, was invented in territorially bound societies, and its
import from national social ordering to the global level demands clarification.

3 See Keck M. E. and Sikkink, K., Activists beyond borders: advocacy networks in international
politics, Ithaca/London (Cornell University Press) 1998.

4 See e.g. Bodansky, D., The legitimacy of international governance: a challenge for inter-
national environmental law?, Am. J. Int’l L. 93 (1999), p. 600; Ebbesson, J., The notion
of public participation in international environmental law, Y. Int’l Envt’l L. (1997), p. 51;
Raustiala, op. cit.
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In this chapter I thus take a slightly different approach by asking: ‘Can civil
society be globalised?’

I proceed as follows. Section II provides a brief overview of the global civil
society debate in international law (IL) and international relations (IR) theory,
along the lines of enquiry outlined above. These two fields of study have had the
benefit of a fruitful scholarly interplay in recent years, but IL and IR scholars
ought to consider stepping further outside the confines of the two disciplines
and be more open to available insights from other fields of study, especially
when making use of concepts that were first conceived of in those fields. In
other words, any search for a civil society that is not bounded by national
borders should not be bounded by disciplinary constraints.

In section II, I begin the theoretical discussion by tracing the origins of ‘civil
society’ as it emerged in Western thought and as political thinkers understand it
today. This is not a mere terminological investigation, of course: exploring the
meaning of the term in its original context involves a discussion of all questions
listed above: What is ‘civil society’? Who are its members? How is their role
conceptualised in political theory and what is the nature of their relationship
with political authority? Why is their involvement in social and/or political life
considered valuable for social ordering?

After clarifying the elements of the original definition(s), section IV presents
a thesis that the concept of civil society can be globalised, and that it has the
potential to serve as a real democratising force in international law. That would
only be possible, however, when democracy is understood in a meaningful,
deliberative sense. Both the liberal and the communitarian interpretations of
the concept in political theory, I argue, are ill-suited to the global realities: to
import the liberal model employed by contemporary Western thinkers is to
overlook the plurality of world societies; to adopt the communitarian vari-
ant is to ignore the fact that a sufficient level of global social cohesion is still
lacking.

A detailed discussion of this critique, as well as an alternative conception of
global civil society, will be framed by three questions. First, can civil society
be globalised in the absence of a world state? This chapter suggests that it
would be possible only by adopting a conception of democratic legitimacy that
centres on discourse and deliberation rather than on elective representation.
Secondly, should economic entities be considered a part of an ideal-type global
civil society? I suggest that the common negative answer provided by scholars
across disciplines to this question is deeply problematic, for it is based on
the assumption that economic actors cannot be socialised in the same way that
other individuals can. It also implies that social interactions are generally either
‘discursive’ or ‘strategic’ and cannot consist of both.

Finally, I ask what kind of social bonds are required at the planetary level
for us to imagine a global civil society. In answering this question, I borrow the
notion of solidarity from the critical perspective in political theory to propose a
procedural approach to cross-cultural dialogues. This approach prescribes the
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ideal formal requirements for developing a consensus rather than prescribing
what that consensus ought to be.

While my discussion may have broader implications, my focus is on the
international law and politics of the environment. If there is any basis for the
claim that there exists an ‘international’ or ‘transnational’ or ‘global’ civil soci-
ety, nowhere is it more evident than the environmental realm. When reviewing
the practice of transnational actors I will draw on empirical work done in
the environmental field when available, and when considering the possibility
of globalising civil society I will use the environmental lens to consider the
‘greening’ effect that civil society could have on international cooperation.

II. Global civil society: empiricism and interpretations
1. Who is ‘global civil society’?

The term ‘global civil society’ typically refers to a variety of non-state actors,
including many forms of voluntary associations, most prominently NGOs.’
There is a tendency to define the members of global civil society as ‘non-profit
entities, and by that excluding all forms of economic actors,® although this is
not uncontroversial.” But for now I will begin by listing the transnational actors
who are currently involved in global politics and/or law-making, giving spe-
cial attention to environmental cooperation. After concluding the conceptual
discussion offered in this chapter, it will be possible to suggest which of these
actors would be the members of an ideal-type ‘global civil society’. For the sake
of clarity, I will employ the term transnational actors (TNAs) when referring
to the non-state entities listed below.

NGOs receive most of the attention in recent studies, given their increas-
ing involvement in international politics and law-making.® Their number is

w

See e.g. the sources listed in n. 1 above. Mary Kaldor suggests helpful typology (however,
informed by her own normative definition of ‘global civil society’): Kaldor, M., Global civil
society: an answer to war, London (Polity Press) 2003, pp. 78—108.

See for example Otto, op. cit. n. 2 (‘networks, movements, and organisations of nonprofit
interest groups which form to assert interests, identities, or causes outside state-based and
controlled political institutions’) and also Wapner, P., The normative promise of nonstate
actors: a theoretical account of global civil society, in Wapner, P. and Ruiz L. E. J. (eds.),
Principled world politics: the challenge of normative international relations, Maryland (Row-
man & Littlefield Publishers Inc.) 2000, p. 260, at 269 (‘they are non-profit in the sense that
they are not businesses seeking economic gain but rather are animated by social, cultural,
or normative concerns’).

See Keane, J., Global civil society? Cambridge (Cambridge University Press) 2003, pp. 75-88,
and see my discussion in Alkoby, A., Non-state actors and the legitimacy of international
environmental law, Non-State Actors and Int’l L. 3 (2003), p. 23, at 47-50, 95-96. And more
on this in section IV.

See e.g. in the area of environmental cooperation, Oberthiir, S. et al., Participation of
non-governmental organisations in international environmental governance: legal basis and
practical experience, Berlin (Ecologic and FIELD) 2002, as well the vast empirical literature
that they review.
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difficult to establish, but it is estimated that the twentieth-century witnessed
a two-hundred-fold increase in the number of international NGOs.’ Broadly
speaking, NGOs are associations of individuals or groups of individuals with
an organisational structure, who are engaged in legal, political, or social action
to promote different goals and objectives at the global level.

Since many of their activities are in institutional settings, one way to find out
which NGOs are currently operating at the planetary level is to consider their
definition and their eligibility criteria in international institutions. This may
not be an easy task, however, since there does not seem to be a single agreed
definition of the term NGO in international law. Article 71 of the United Nations
Charter does not define the term NGO, stating that ‘[t]he Economic and Social
Council may make suitable arrangements for consultation with NGOs>.!° A UN
report from 1994, which introduced proposed rules to regulate the participation
of NGOs in UN conferences, suggested the following definition:

An NGO is a non-profit entity whose members are citizens or associations
of citizens of one or more countries and whose activities are determined by
the collective will of its members in response to the needs of the members
or of one or more communities with which the NGO cooperates.'!

This formulation excludes entities with a profit-making aim. However,
the resultant resolution by the UN’s Economic Social Council makes no men-
tion of the non-profit requirement when establishing the eligibility criteria for
NGQOs. Article 12 of the resolution merely states that an NGO is an organisation
that is not established by a governmental entity or an intergovernmental
agreement.!> The Council of Europe has also made an attempt to formalise the
accreditation process for NGOs and defined them as associations, foundations,

% See Anheier, H. et al. (eds.), Global civil society 2001, Oxford (Oxford University Press)
2001, pp. 283-286. The data brought there indicate that the number of NGOs registered
as international organisations has reached the number of 13,206.
10" Charter of the United Nations, 26 June 1945, Can T.S. 1945 No. 7.
' General review of arrangements for consultations with non-governmental organisations:
report of the Secretary General, UN. ESCOR, UN Doc. E/AC.70/1994/5 (Open-Ended Work-
ing Group on the Review of Arrangements for Consultations with Non-Governmental
Organisations, 1st Sess. Prov. Agenda 3). For a detailed discussion of this report see Otto,
op. cit.
Consultative relationship between the United Nations and non-governmental organisations,
49th plenary meeting, UN Doc. E/RES/1996/31, 25 July 1996. The main eligibility require-
ments are that the NGO is concerned with matters falling within the competence of the
Economic and Social Council and its subsidiary bodies (Article 1), that its aims and pur-
poses are consistent with the work of the United Nations (Articles 2, 8); that is has a
recognised standing within the particular field of its competence or of a representative
character (Article 9); and that it has a representative and democratic structure (Articles
10-12).
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and private institutions, which ‘have a non-profit aim of international utility’.!®
In most multilateral environmental agreements (MEAs), however, such non-
profit requirement does not apply. These agreements typically define NGOs as
any body, national or international, that is qualified in the regulated subject
matter.*

As a result, NGOs of various kinds can be found in international environ-
mental institutions, with different aims, types of activities, and organisational
structure.'® Their motivation could be promoting a public interest cause (envi-
ronmental, human rights, development) or a private interest (business and
industry). Their type of activity might also vary (lobbying, providing aid, pro-
viding expertise) as we will see below, although most of them are involved in a
wide range of activities. At the organisational level, they could be representing
individuals from one country or have a broader constituency across countries;
they could derive their funding from member contributions and donations, or
from financial support provided by governments.'®

It should be noted that the definition of NGOs provided by international
organisations can only tell us which actors are granted access (limited as it
is) to the organisations’ institutional arrangements. The fact is, however, that
much of the NGO activity that can be witnessed in relation to the genera-
tion, interpretation, and implementation of international agreements remains
informal,!” and so there could be other forms of associations involved in inter-
national negotiations and outcomes of various kinds that are not covered by
these formal definitions.

A second, non-institutional form of collective action is a social movement.
A social movement may be defined as an informal interaction network between
a plurality of individuals, groups, and/or organisations. They have a shared set

13 Buropean Convention on the Recognition of the Legal Personality of International
Non-Governmental Organisations, Article 1 (see http://conventions.coe.int/Treaty/en/
Treaties/html/124.htm). The meaning of the phrase ‘international utility’ is implied in the
Preamble to the Convention, where the work of NGOs is recognised as being ‘of value to the
international community, particularly in the scientific, cultural, charitable, philanthropic,
health and education fields’ The Convention’s Explanatory Report points out that the ele-
ment of international utility ‘also makes it easier to circumscribe the concept of “non-profit
making” aim’. See http://conventions.coe.int/Treaty/en/Reports/html/124.htm

14 See Oberthiir et al., op. cit. pp. 26-27 (Table 1). 15 Ibid., pp. 32-38.

Ibid. For studies of NGO practice in international environmental institutions, see Raus-

tiala, op. cit.; Yamin, E, NGOs and international environmental law: a critical evaluation of

their roles and responsibilities, RECIEL 10 (2001), p. 149, and more specifically in the cli-
mate change negotiations, in Giorgetti, C., The role of non-governmental organisations in
the climate change negotiations, Colo. J. Int’l Envt’l L. and Pol’y 9 (1998), p. 115; Giorgetti,

C., From Rio to Kyoto: a study of the involvement of non-governmental organisations in

the negotiations on climate change, N.Y. U. Envt’l L. J. 7 (1999), p. 201; and Oberthiir, S.

and Ott, H., The Kyoto Protocol: information policy for the 21st century, Berlin (Springer)

1999, pp. 29-32.

17 See e.g. Alkoby, op. cit. pp. 32-41 and the sources cited there.
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of beliefs and a sense of belonging and they are engaged in political or cultural
conflict meant to bring about social change. Social movements typically use
protest or disruptive action to mobilise their constituencies.'® A transnational
social movementisa ‘set ofactors with common purposes and solidarities linked
across country boundaries that have the capacity to generate coordinated and
sustained social mobilisation in more than one country to publicly influence
social change’!® One current example for such a transnational actor is the
anti-globalisation movement.*

An even more fluid form of association at the global level is what Mar-
garet Keck and Kathryn Sikkink have termed ‘transnational advocacy networks),
which they define as ‘forms of organization characterized by voluntary, recip-
rocal, and horizontal patterns of communication’.?! Transnational advocacy
networks do not involve mobilisation of large numbers of people as social
movements do, but they also share certain values and act jointly to promote
their agendas, mainly through information exchange, in areas such as human
rights, environment, women, infant health, and indigenous peoples.22 Transna-
tional networks could include

(1) international and domestic nongovernmental research and advocacy
organizations; (2) local social movements; (3) foundations; (4) the media;
(5) churches, trade unions, consumer organizations, and intellectuals; (6)
parts of regional and international intergovernmental organizations and
(7) parts of executive and/or parliamentary branches of governments.*

Yet another type of actor that ought to be considered in this inventory-taking
stage is the transnational corporation (TNC) — a business entity that operates
in more than one country, usually by having companies in different locales
that are linked and coordinated. TNCs are said to influence world affairs by
playing a major role in the integration of national economies into one single
global market economy,?* and also by forming associations and interest groups
that have become involved in international negotiations similar to non-profit

Della Porta, D. and Diani, M., Social movements: an introduction, Oxford (Blackwell Pub-
lishers) 1999, pp. 14-15; and see Khagram, S., Riker J. V., and Sikkink, K., From Santiago
to Seattle: transnational advocacy groups restructuring world politics, in Khagram, S.,
Riker J. V., and Sikkink, K. (eds.), Restructuring world politics: transnational movements,
networks and norms, Minneapolis (University of Minnesota Press) 2002, p. 3, at 8.
Khagram et al., op. cit. p. 8.

See Kaldor, op. cit. pp. 101-104 (names it the ‘anti-capitalist movement’). For another
example see Thompson, K. B., Women’s rights are human rights, in Khagram et al., op.
cit. p. 96 (speaks of an international women’s social movement).

Keck and Sikkink, op. cit. p. 8. 22 Ibid. 2 Ibid., p. 9.

SeeRisse, T., Transnational actors and world politics, in Carlsnaes W. et al. (eds.), Handbook
of international relations, London (Sage Publications) 2002, p. 255, at 262-263.
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NGOs. In most MEAs, as mentioned above, business associations could qualify
as NGOs and be given equal access to negotiating fora.”

2. What does ‘global civil society’ do?

I have thus identified a variety of transnational actors involved in world affairs:
NGOs, transnational advocacy networks, social movements, and TNCs, as well
as the individuals who comprise them, of course. The following is a brief
description of their functions as observed in recent empirical work. Follow-
ing Thomas Risse, I divide the categories of policy cycles where TNA activity
can be observed into three: agenda-setting, international norm creation, and
international norm implementation.?

(a) Agenda-setting
All of the transnational actors listed above are involved in this category of activ-
ities, with the possible exception of business entities (who typically respond to
NGO or state initiatives that are perceived as threats rather initiate change by
themselves). Two kinds of activities contribute to bringing normative issues
onto the international agenda by these actors: provision of information and
advocacy.?” Since NGOs and transnational advocacy networks do not posses
the might of states, they must ‘use the power of their information, ideas, and
strategies to alter the information and value contexts within which states make
policies’?® Sometimes provision of the facts or the scientific data is all that is
required to promote change. This typically happens in the field of environ-
mental protection, where lack of information and scientific uncertainty often
become barriers to global efforts to combat environmental degradation. By
providing scientific expertise, NGOs often act to shape the global environmen-
tal agenda.?® Such expert NGOs sometimes become a part of what Peter Haas
has termed epistemic communities: ‘a community of experts, sharing a belief
in a common set of cause and effect relationships as well as common values to

2
26
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Alkoby, op. cit. pp. 37-38.

Risse, op. cit. pp. 265. For more on international norms’ ‘life cycle’, see Finnemore, M.
and Sikkink, K., International norm dynamics and political change, Int’l Org. 52 (1998),
p. 887.

See Risse, op. cit. and Oberthiir et al., op. cit. pp. 40—44.

Keck and Sikkink, op. cit. p. 16. They speak of TANs, but this surely holds for NGOs as
well.

2 See e.g. Keck and Sikkink, op. cit. pp. 121-164; Raustiala, K., States, NGOs and interna-
tional environmental institutions, Int’l Stud. Q. 41 (1997), p. 719; Princen, T., Ivory, con-
servation, and environmental transnational coalitions, in Risse-Kappen, T. (ed.), Bringing
transnational relations back in: non-state actors, domestic structures, and international insti-
tutions, Cambridge (Cambridge University Press) 1995, p. 227; the contributions in Haas,
H. P. M. (ed.), Knowledge, power and international policy coordination, Int’l Org. 46
(1992) (Special Issue).
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which policies governing these relationships will be applied’*® A few examples
of expert NGOs are the World Watch Institute, the International Institute for
Sustainable Development (IISD), and the Foundation for International Envi-
ronmental Law and Development (FIELD).?!

In other cases, reporting the facts or providing information is not all that is
required to draw attention to an existing problem, and TNAs need to use the
information they have in a strategic manner in order to ‘make the need for action
more real for ordinary citizens’ They do this by dramatising the testimonials
they may have collected, thereby giving the campaign a human face, or refram-
ing issues in a way that draws more attention and support. Keck and Sikkink
show, for example, how the issue of land use rights in the Amazon gained more
support when it was framed by TNAs as a deforestation concern rather than a
matter of social justice or regional development.>? Other examples where TNAs
served as ‘moral entrepreneurs’ in the field of environmental protection are the
ozone regime, the climate change regime, and wildlife conservation.*

(b) International norm creation

Advocacy and lobbying by TNAs continues after a concern is successfully placed
on the international agenda. Typically, this is when states decide to convene
and discuss possible solutions to the perceived problem, towards the signing
of a treaty. Oberthiir and his colleagues define advocacy as the phase where
TNAs promote their cause formally, within the institution established by the
treaty or within an existing institution in charge of implementing the solution.
Lobbying, on the other hand, is understood as the informal influence on states
and international organisations exerted by TNAs in the institutional setting
(‘corridor diplomacy’) or outside of it (parallel conferences held by NGOs, for
example).’*

On the formal side, activities of TNAs in international conferences and
international organisations include making statements during official meet-
ings, submitting written statements and position papers to state delegations,
and generally, attending the meetings and deliberations under their ‘observer

3 Haas, H. P. M., Do Regimes Matter? Epistemic Communities and Mediterranean Pollution
Control, Int’l Org. 43 (1989), p. 377, at 384. One recent example for such a community
of experts is the Intergovernmental Panel on Climate Change (IPCC), which played a key
role in the removal of uncertainty and scepticism from the climate change agenda, and
contributed to the perceived legitimacy of the emerging legal regime in the eyes of state
actors. See Oberthiir and Ott, op. cit. pp. 3-10.

See Yamin, op. cit. pp. 156. 32 Keck and Sikkink, op. cit. pp. 17 and also ch. 4.

See respectively, Liftin, K., Ozone discourses, science and politics in global environmen-
tal cooperation, New York (Columbia University Press) 1994; Tolbert, D., Global climate
change and the role of international non-governmental organisations, in Churchill, R. and
Freestone, D. (eds.), International law and global climate change, London/Boston (Graham
and Troman/M. Nijhoff) 1991; and Princen, op. cit.

3% Oberthiir et al., op. cit. pp. 42-43 (following Bas Art).
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status), and often making the information they receive public.>> As a result of
a relatively inclusive approach taken by states in recent years, one can witness
an increasing participation of NGOs in many of the major international con-
ferences.®® The ratio of NGO participants and government officials at the June
1992 United Nations Conference on Environment and Development in Rio de
Janeiro, for example, was approximately one to one.’

During advanced stages of negotiations, states and international organi-
sations assume centre stage and TNAs are usually pushed aside. States tend
to adopt a less inclusive approach for TNA participation, in order to ensure
the secrecy of the negotiations.*® TNAs have three main courses of lobbying
action in this rule creation phase: domestically, working to change government
preferences in powerful states; internationally, by coalescing with international
organisations to pressure states ‘from above’; or by building coalitions with
smaller states, thereby indirectly continuing to be involved in the process of
negotiations.* In what remains a state-centred international political process,
TNAs have to devise creative strategies in order to remain key players in the
norm creation phase. One of the powerful instruments that NGOs used dur-
ing the climate change negotiations, for example, was the publication of daily
newsletters such as ECO and the Earth Negotiation Bulletin.*’ These publica-
tions, especially the more critical of the two, ECO, served as an important source
of information on the deliberations in the conference of the parties leading to
the signing of the Kyoto Protocol. They ensured transparency by revealing the
state of the negotiation process and helped ‘prevent the obscure language of

5 The permitting provisions in the legal instruments have almost identical language. See
Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1987, LL.M.
1541, Article 11; United Nations Framework Convention on Climate Change, 9 May 1992,
LL.M. 849, Article 7(2)(1); United Nations Convention on Biological Diversity, Article
23; Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal, 22 March 1989, 28 I.L.M. 649, Article 15(6). For earlier conventions see
Raustiala, op. cit. p. 545.

See Waak, P, Shaping a sustainable planet: the role of non-governmental organisations,
Colo. J. Envt’l L. and Pol’y 6 (1995), p. 345.

Tarlock, D., The role of non-governmental organisations in the development of interna-
tional environmental law, Chi-Kent L. Rev. 68 (1992), p. 61, at 63.

Raustiala, op. cit. p. 570.

Risse, op. cit. p. 265. One example for the latter is the advice provided by business NGOs
to OPEC countries during the climate change negotiations. See Oberthiir and Ott, op. cit.
p. 31.

40 The first is published by the Climate Action Network (available at
www.climatenetwork.org/eco/); the second is published by the International Institute
on Sustainable Development (IISD) (available at www.iisd.ca/). Whereas ECO is more
of an openly critical review of negotiations, the Earth Negotiation Bulletin has virtually
become a de facto official source of information, and links to it have even been incor-
porated into the UNFCCC’s websites. See, e.g. the COP-7 website, at http://unfccc.int/
cop7/
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international diplomacy from shielding governments from accountability for
their actions’*!

Yet another ‘back door’ through which TNAs manage to remain involved
in the norm creation process is by participating in national delegations. They
sometime serve as members of the delegations with no specific task, and at
times they are even recruited as direct advisors, or function as negotiators.*?
As Oberthiir and his colleagues point out, this direct involvement comes at
a price: ‘Not only are NGO representatives acting as negotiators on national
delegations unable to pursue their usual NGO activities, they may even have
to act under government instructions that do not necessarily conform to the
positions otherwise taken by them’.*?

‘Norm creation’ in the context of MEAs is more than treaty-making. Many
international environmental regimes today are based on the ‘Convention-
Protocol’ model, which treats law-making as a progressive activity.** Under
this model, participating states first negotiate a framework convention, con-
sisting of an initial set of principles, procedural provisions, and information-
sharing mechanisms, and only later develop a more substantive set of binding
commitments, usually in the form of protocols. This model allows for work to
proceed in an incremental manner, and to ‘produce positive feedback loops™®
by establishing institutions where actors interact. Thus, there is not always a
clear (temporal or substantive) separation between ‘creation’ and ‘implementa-
tion’ of norms. TNA activity in the forms discussed above continues throughout
this jurisgenerative process of norm creation, clarification, implementation and
interpretation.

(c) International norm implementation

Nonetheless, some TNA activities can be distinctly classified as part of the
‘implementation’ phase of the norms. NGOs are frequently involved in moni-
toring and enforcement of state’s obligations, as agreed upon in signed treaties
and ratified domestically. They rarely have direct access to international dis-
pute settlement mechanisms, but even when they do not, they either submit the

41 French, H., The role of non-state actors, in Werksman, J. (ed.), Greening international

institutions, London (FIELD/Earthscan) 1996, p. 1. This would be true especially with
regard to the more critical of the two, ECO. See also Betsill, M., Environmental NGOs
meet the sovereign state: the Kyoto process negotiations on global climate change, Colo. J.
Int’l Envt’l L. and Pol’y 13 (2002), p. 49, and Oberthiir et al., op. cit. pp. 46—48.

42 Oberthiir et al., op. cit. pp. 44—45. 4 Ibid., p. 45.

44 Two notable examples are the ozone regime and the climate change regime. See generally
E. B. Weiss, International environmental law: contemporary issues and the emergence of
anew world order, Geo. L. J. 81 (1993), p. 675, at 687—688. See also Lang, W., Is the ozone
depletion regime a model of an emerging regime on global warming?, UCLA J. Envt’] L.
and Pol’y 9 (1991), p. 161 and Bodansky, D., The United Nations Convention on Climate
Change: A Commentary, Yale J. Int’l L. 18 (1993), p. 451, at 494.

45 Bodansky, op. cit. p. 495.
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relevant information to state actors that can trigger a non-compliance com-
plaint, or make the information public, aiming to ‘shame’ governments into
compliance.*® NGOs can also resort to national courts in cases where interna-
tional norms are being breached.*’

TNA involvement in the enforcement of international agreements can often
be crucial, since most compliance mechanisms for international agreements
are based on self-reporting by governments, who may distort the information
or fail to report at all. State agencies and international organisations often rely
on TNA expertise and information-gathering capacity, especially in regimes
that lack detailed and intrusive verification mechanisms.*®

It should be noted, however, that while many of TNA activities are aimed at
the international political processes, they are not exclusively so. Many NGOs
are involved with attempts to change people’s behaviour without the mediation
of legal norms. They work on educating individuals and groups or shaping
public opinion by launching media campaigns, conducting workshops, and
are often ‘engaged in conversation projects “on the ground”, thereby linking
local knowledge and local concerns to the national and international levels of
policy making’¥

3. Interpretations of empirical findings in IR and IL literature

What can the empirical work on TNAs teach us about the reasons why they
are involved in world affairs? In answering this question, IL scholars, as well
as IR theorists of the rationalist bent, have tended to focus on the political
conditions that explain the explosion of TNA activity in international policy-
making, namely on structure. To the extent that they are interested in the
agents involved, it is in state actors, and the question they would typically ask
is ‘What can TNAs do for the state, or for the state-system?’. Some IR scholars,
in contrast, are shifting their attention from questions of ‘structure’ to ‘agency,

46 See generally Bothe, M., Compliance control beyond diplomacy: the role of non-
governmental actors, Envt’l Pol’y and L. 27 (1997), p. 293. NGOs have not yet been granted
standing in non-compliance procedures under MEAs. Under the Montreal Protocol, how-
ever, NGOs may participate as observers in the Multilateral Consultative Procedure (MCP),
provided that two-thirds of the parties assent to their participation. See Barratt-Brown,
E. P, Building a monitoring and compliance regime under the Montreal Protocol, Yale J.
Int’l L. 16 (1991), p. 519, at 564. See also, on the monitoring roles of NGOs in the CITES
and the Basel Convention, Handl, G., Compliance control mechanisms and international
environmental obligations, Tul. J. Int’l and Comp. L. 5 (1990), p. 29, at 43. NGOs will
not be permitted to submit questions of implementation to the climate change regime’s
compliance committee, as the agreed upon draft of the procedures suggests. See Alkoby,
op. cit. pp. 40-41; Oberthiir op. cit. pp. 45—46.

See e.g. in the climate change context, Hodas, D. R., Standing and climate change: can
anyone complain about the weather?, J. Land Use and Envt’l L. 15 (2000), p. 451.

48 Risse, op. cit. p. 266. 49 See Oberthiir et al., op. cit. p. 49.
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and exploring how the two interact. While they remain interested in the political
opportunities that allow for (as well as necessitate) the increasing pluralisation
of world politics, they also ask what motivates non-state actors to coalesce and
become active globally? What are the goals they seek to achieve, and under
what conditions do they become influential? I begin by discussing the agent-
centred interpretations in IR, and equipped with their understanding of the
motivations for global collective action, I turn to the structural changes that
stand at the centre of IL discourse on TNAs.

The focus on non-state agency is a relatively new development in IR theory.
Two of theleading IR theories, neo-realism and institutionalism, have long been
‘agent-centred’, but as mentioned above, they remain focused on interactions
between states at the global level. The first downplays the role of non-state
actors in a system where material power is the determining factor, and the
latter views TNA involvement in global governance in instrumental terms.
Under an institutionalist framework, the reason why states are increasingly
receptive to TNA input and influence, especially in institutional settings, is the
fact that they increase the efficiency of the political process. The interests of
governments are served when TNAs deliver technical expertise to interested
parties, facilitate negotiations by providing data and competing ideas, help
secure ratification and implementation of treaties on the domestic level, and
monitor compliance of states’ obligations. By playing these roles, TNAs are
essentially being utilised by governments to their benefit, mainly by minimising
research and implementation expenditures.*®

A growing body of research in IR theory looks beyond the instrumentality
of TNAs. These scholars are commonly termed constructivists, and they are
concerned with the influence of ideas and norms on world politics.”! Their
research programme challenges both of the above-mentioned theories. First,
they show how material power is not a precondition for shaping behaviour at
the global level, which implies that TNAs can no longer be deemed irrelevant.
Secondly, by demonstrating how norms and values matter, constructivists show
how TNAs who take part in the generation and application of these norms seek
(as well as offer) much more than instrumental benefits.

Since there are no existing transnational collective action theories to test the
empirical work against, social scientists tend to use a methodology often termed

50" See Alkoby, op. cit. pp. 64—67 and also Nowrot, K., The legal consequences of globalisation:
the status of non-governmental organisations under international law, Ind. J. Global Legal
Stud. 6 (1999), p. 579, at 605-606.

5l See Risse-Kappen, T. (ed.), Bringing transnational relations back in: non-state actors,
domestic structures and international institutions, Cambridge (Cambridge University
Press) 1995; Klotz, A., Norms in international relations: the struggle against apartheid,
Ithaca, NY/ London (Cornell University Press) 1995; Finnemore, M., National interests
in international society, Ithaca (Cornell University Press) 1996; Keck and Sikkink, op. cit.;
Risse, T. et al. (eds.), The power of human rights: international norms and domestic change,
Cambridge (Cambridge University Press) 2001; Khagram et al., op. cit.
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‘grounded theory’ in explaining the observed behaviour of collectivities at the
global level (i.e. generating theories through qualitative research). As some
of these social scientists acknowledge, however, insights provided by previous
sociological research on collective action in the domestic sphere might prove
helpful in explaining TNA behaviour, if only because many TNAs are often
simultaneously international and domestic actors.>

The scholarly ground where one is most likely to find theoretical insights
on collective action is social movement theory. Very broadly speaking, there
are three theoretical orientations in this field of study. In attempting to explain
why social movements emerge, the first provides a psychological explanation;
the second adopts a rational approach; and the third provides a non-rational
explanation.

The school of ‘collective behaviour’ defines social movements as responses
to experience of deprivation by actors in society: ‘When traditional norms no
longer succeed in providing a satisfactory structure for behaviour, the indi-
vidual is forced to challenge the social order through various forms of non-
conformity’>® ‘Forced’” would be the operative word here: the act of resistance
by individuals (in the form of collective action) is not purposeful and deliberate,
but rather an irrational psychological response to frustrated expectations.

Under the ‘resource mobilisation’ paradigm, social movements are viewed
as extensions of (rational) political action. Collective action derives from cost—
benefit calculations, influenced by the presence of resources, either material
or non-material. Within this rationalist paradigm is placed the ‘political pro-
cess’ approach, which seeks to explain why collective movements develop by
exploring the political and institutional conditions under which they emerge
and operate. They thus focus on the ‘opportunity structure’ of the political
system and its level of openness to the social and political goals and tactics of
social movements.>*

Finally, the ‘new social movements’ approach, more associated with Euro-
pean sociologists, examines the social transformations that brought about the
emergence of new types of collective movements. The rationalist approaches,
these theorists observe, are informed by past conflicts among the industrial
classes from the nineteenth century onward. But these types of conflicts now
have decreasing relevance. The conflicts that characterise the post-industrial
society are those of a social rather than economic nature.”® These movements
are concerned with issues such as human rights, environmental protection,
gender equality, and peace. Their motivation for collective action according

32 Keck and Sikkink, op. cit. pp. 5-8, 30~32, and Khagram et al., op. cit. pp. 5-6.

53 Della Porta and Diani, op. cit. p. 6. 4 Ibid., pp. 9-11, and also ch. 8.

%> Some of the representative works are Touraine, A., The voice and the eye: an analysis of
social movements, Cambridge (Cambridge University Press) 1981; Cohen, J., Strategy or
identity: new theoretical paradigms and contemporary social movements, Social Research
52 (1985), p. 663; Melucci, A., Challenging codes: collective action in the information age,
Cambridge (Cambridge University Press) 1996.
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to this approach lies not necessarily in achieving material gains, but rather in
resisting and defending individual autonomy.>®

IR theorists who study transnational activity consciously draw upon social
movement theory insights, and while they are interested in the link between
domestic political opportunity and the emergence of global collective action
(similar to the ‘political process’ approach), they understand it not as motivated
by rational pursuit of material gains, but by principled ideas and values. Like
‘new social movement’ theorists, they show how these movements do not target
the state or the economy and demand inclusion or material benefits, but seek
to reshape social and political institutions. According to Khagram, Riker and
Sikkink, ‘the third sector, or nongovernmental sector, could be characterized by
the search for meaning. The individuals and groups in this sector are primarily
motivated to shape the world according to their principled beliefs’.>”

But the search for meaning, while it could explain why people choose to
act collectively in a given community, still does not account for transnational
activism. In trying to explain the reasons for which domestic collective actors
make use of international norms and international institutions by linking with
other activists across borders, IR scholars have looked at the domestic oppor-
tunity structure and its impact on transnational activism. Keck and Sikkink
suggest, based on their empirical findings, that when channels between domes-
tic groups and their governments are blocked or when they prove ineffective,
a ‘boomerang effect’ is triggered. Domestic groups try to bypass their gov-
ernments and seek allies to bring pressure on their governments from the
outside by linking with international NGOs and transnational networks of
activists. TNAs work to convince international organisations to put pressure
on the norm-violating state ‘from above’®® This hypothesis has been con-
firmed by other scholars as well, in a series of case studies on the impact
of TNASs’ activity on the internalisation of human rights norms in repressive
regimes.>

In repressive regimes, the lack of domestic political opportunity to influ-
ence policy-making is what brings collective actors to seek allies transnation-
ally. Their allies in democratic regimes cooperate with them in an effort to
bring about change in the repressive target state. But what motivates TNAs that
are based in democracies to initiate collective political action? If the domestic

% Della Porta and Diani, op. cit. pp. 12-13.

57 Khagram et al., op. cit. pp. 11. 58 Keck and Sikkink, op. cit. pp. 12—13.

% Risse, Ropp, and Sikkink build on this notion of ‘boomerang effect’ when they develop
a ‘spiral model, which consists of several ‘boomerang throws’. They show how, in the
human rights field, international norms go through several phases in the processes of
socialisation in repressive regimes: repression, denial, tactical concessions, prescriptive
status, and finally, rule-consistent behaviour. See Risse, T. and Sikkink, K., The socialization
of international human rights norms into domestic practices: introduction, in Risse et al.,
op. cit. pp. 1 at 17-34. See also the case studies in Khagram et al., op. cit.
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political opportunity exists (as it does in democracies), and domestic collec-
tivities can find channels of influence in their own countries, why would they
resort to international norms and institutions as well?

A possible answer is that easy access to the political system might be a precon-
dition to, but does not guarantee policy outcome.®® And so when local NGOs
in democracies find it difficult to reach the desired policy changes domesti-
cally, they too seek global channels of influence to achieve their goals. Another
possible explanation, which stands at the centre of IL discourse on civil soci-
ety participation, concerns the consequences of globalisation on the national
policy-making capacity of democratic governments.®' International lawyers
identify a growing shift in the decision-making authority from states to inter-
national institutions, which creates a ‘democratic deficit’ in international law.%2
The dramatic developments at the global level, associated with the end of the
Cold War and the globalisation of the economy, technology, and the environ-
ment, are changing the meaning of sovereignty.®® In national democracies, it is
argued, the justification of authority derives from the participation of publics
in the decision-making processes. Citizens may hold governments accountable
for their actions through elections, and the political process allows for pathways
of public participation and ensures transparency.®* But these domestic chan-
nels of influence have decreasing relevance, since many decisions that have
direct impact on the lives of citizens in national democracies are being made
at the global level, in international institutions that were formed by govern-
ments. And so domestic groups that want to promote the principles and ideas
that they share must act transitionally in order to have impact on the policy
outcomes.

IL scholars view this growing involvement of TNAs in global governance
favourably. The way to address the ‘democratic deficit) they argue, is to allow
for participation of the individuals and groups in international policy-making.
An increased involvement of the interested public in global governance would
contribute to the popular legitimacy of international institutions and advance
their effectiveness as a result.®®

60 See Risse, op. cit. p. 266. 61 See in detail Alkoby, op. cit. pp. 43—44, 52-64.

%2 In the environmental context see e.g. Dunoff, J., From green to global: towards a trans-
formation of international environmental law, Harv. Env’l L. Rev. 19 (1995), p. 241. These
concerns are not voiced only by international lawyers, of course. A broad range of ‘global-
isation theories’ in political science literature make similar observations. See Held, D. and
McGrew, A., The great globalization debate: an introduction, in Held, D. and McGrew, A.
(eds.), The global tranformations reader: an introduction to the globalization debate, Cam-
bridge/Oxford (Polity/Blackwell Publishing) 2003, p. 1, as well the contributions in Part I
of that volume.

3 See Falk, R., Towards obsolescence: sovereignty in the age of globalization, Harv. Int’l L.
R.17 (1995), p. 34.

4 See e.g. Bodansky, op. cit. 95 See ibid. and also Raustiala, op. cit.
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This approach seems logically flawed, for it suggests that the cure for the
democratic deficit is simply to ignore it;° namely, while claiming that the
international political structure is far from resembling a democracy, it posits
that what works for national democracies should work at the international level
as well. However, in a horizontal legal system, where there is no government
and no demos, the basis for justified authority cannot simply be imported from
hierarchical democratic legal systems.

The dismissal of the implied analogy between domestic and global struc-
tures, however, is based on a straightforward (not to say equally simplistic)
proposition: since there is no ‘world state’ to be found, imagining the inter-
national system as a democratic liberal state is highly problematic. A possible
response to this claim is that certain concepts can be imported when it is
possible to conclude that ‘the conditions of order within states are similar to
those of order between them’.®” When considering the possibility of global-
ising ‘civil society’, this argument goes, such similarities do exist. While there
is no ‘demos’ at the global level, there exists an international community; a
global consciousness; a ‘we’ feeling. And while there is no world government,
there is a political authority in the form of the institutions of global gover-
nance. Global civil society, similar to its domestic version, fulfils a mediating
role between political authority and society, and could serve as a powerful
democratising force.®® And so, by exploring the meaning of ‘civil society’ in the
next section, I examine a more nuanced version of a domestic analogy. My aim
is to see whether the relevant structural features in the domestic sphere, which,
according to some, make ‘civil society’ a helpful concept in theorising political
legitimacy, have equivalents in the global structure.

III. Civil society in political theory

Since the revival of the concept in the early 1990s, several scholars have explored
the history of ‘civil society’ in detail, and many have begun exploring its modern
meaning and implications.® While the concept has been fraught with ambi-
guity throughout its transformations, three observations can be made on the
different meanings it has received over the years. First, often it reflected (or
responded to) the societal conditions that it sought to describe (or prescribe).

66
67

For this critique in detail, see Alkoby, op. cit.

Suganami, H., The domestic analogy and world order proposals, Cambridge (Cambridge
University Press) 1989, p. 1 (emphasis added).

Versions of the argument can be found in Kaldor, op. cit. and Keane, op. cit.

8 See e.g. Cohen, J. L. and Arato, A., Civil society and political theory, Cambridge (MIT Press)
1992; Hall, J. A., Civil society: theory, history, comparison, Cambridge (Polity Press) 1995;
Seligman, A., The idea of civil society, Princeton (Princeton University Press) 1992; Keane,
J., Civil society: old images, new visions, Stanford (Stanford University Press) 1998, and
Walzer, M. (ed.), Toward a global civil society, Providence (Berghahn Books) 1995.

6

&



GLOBALISING A GREEN CIVIL SOCIETY 123

Secondly, controversies over the definition and boundaries of ‘civil society’ also
reflect the political views of those engaged in the debate. In each of the earlier
interpretations, however, theorists have stressed the emancipatory potential of
‘civil society’: in freeing individuals from coercive feudal or religious authority;
liberating them from a capitalist hegemony; or safeguarding them from oppres-
sive governmental powers. It seems, however, that this is no longer the common
thread in liberal contemporary thinking.

1. The current discourse on civil society

The return of ‘civil society’ is associated with the struggles against totalitarian
regimes in Central-Eastern Europe that eventually resulted in the 1989 revolu-
tions and the end of the Cold War.”® The term was adapted to refer to social
movements and leading intellectuals who sought to create a vocal, organised,
and politically informed public in opposition to state policies. Since the main
aim of these reformers was democratisation and a transition to free market
economies, their success has brought some thinkers in the West to view the
concept of civil society as something that liberal democracies have already
achieved, and to declare communism’s collapse as the end of ideology, or alter-
natively an emerging ideological consensus. Other scholars have drawn on the
East European experience to support their call for further democratisation of
Western societies, while stressing the advantages of conceptualising civil soci-
ety as distinct from both the state and the economy in achieving that goal (as
opposed to using state or market reforms).”!

But even theorists who do not consider the East European experience to
have much import for liberal democracies have been invoking the term since
its rebirth over a decade ago. Many political theorists of different theoretical
orientations use it for their own purposes. Classic liberals (also referred to as
libertarians) consider it to be a useful tool to counter-balance the dangers of
an overbearing state. Communitarians espouse it as a less loaded term for their
ideal type ‘good society’, with predefined shared values, which serves to counter
the dangers ofliberal individualism. In a sense, they view civil society as a school
of good citizenship.

70 As well as upheavals against dictatorships in Latin America. See Kaldor, op. cit. pp. 50-77.

71 See Cohen and Arato, op. cit. pp. vii-viii, 15-16, and compare Fukuyama, E.,, The end of
history and the last man, New York (Free Press) 1992. For an illuminating juxtaposition of
these two works see the review essay by Binder, G., Post-totalitarian politics, Mich. L. R.
91 (1993), p. 1491. Referring to the ideological crisis in the West following the end of the
Cold War, Binder notes: ‘When a society’s ends are supplied by a foreign threat, ideology
is unnecessary and military mobilization supplants political mobilization . . . Now that
we have made the world safe for liberalism, democracy and capitalism, we must decide
what these fine phrases mean’: ibid., p. 1501. Cohen and Arato’s voluminous book has
attempted to do exactly that.
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Classic liberalism finds its roots in the writings of John Locke and the Scot-
tish Enlightenment scholars. But while the latter had monarchs as their foes,
contemporary liberals target the welfare state, or what they would prefer to call
‘unlimited government’. Their policy prescription, in the words of Scalet and
Schmidtz, is:

Nurture voluntary associations. Limit the size, and more importantly, the
scope of government. So long as the state provides a basic rule of law that
steers people away from destructive and parasitic ways of life and in the
direction of productive ways of life, society runs itself. If you want people
to flourish, let them run their own lives.”?

Law is thus viewed as largely instrumental, procedural, and does not reflect
specific community values but ‘universal” ones.”

Liberals wish to leave most choices and decisions in the hands of individuals
rather than in the hands of society or the state, because ‘the preferred setting
for the good life is in the marketplace, where individual men and women, con-
sumers rather than producers, choose among a maximum number of options.
The autonomous individual confronting his, and now her, own possibilities —
this is much the best thing to be’”* From this assumption follows the princi-
ple of political neutrality as the standard for legitimacy of political authority,
and a strong emphasis on individual rights.”> Under this approach, civil society
could typically be defined as ‘the community that delegates authority to govern-
ment . . . [It] refers to anything but government: businesses, schools, clubs,
unions, media, churches, charities, libraries, and any other nongovernmental

72 Scalet, S. and Schmidtz, D., State, civil society, and classical liberalism, in Rosenblum, N.
L.and Post, R. C. (eds.), Civil society and government, Princeton, N J (Princeton University
Press) 2002, p. 26, at 26, 28-29. See also Palmer, T. G., ‘Classical liberalism and civil society:
definitions, history, and relations, in Rosenblum and Post, op. cit. p. 48, and Lomasky, L.,
Classical liberalism and civil society, in Chambers, S. and Kymlicka, W. (eds.), Alternative
conceptions of civil society, Princeton, NJ (Princeton University Press) 2002.

Cohen and Arato, op. cit. p. 9. 74 Walzer, op. cit. p. 12.

John Rawls is most associated with ‘rights-oriented liberalism’, and sometimes confused
with classic liberalism. See Rawls, J., A theory of justice, London (Oxford University Press)
1971 and Rawls, J., Political liberalism, New York (Columbia University Press) 1993. See
Cohen and Arato, op. cit. p. 3 n. 4, 8; and also Etzioni, A., Law in civil society, good society,
and the prescriptive state, Chi.-Kent L. Rev. 75 (2000), p. 355, at 360 (who claims that Rawls
‘seems to be’ a classical liberal and explains it, oddly, by stating, ‘I do not join here the very
elaborate debate concerning what Rawls says, or what he meant to say, and how he changed
his mind from one volume to the next.” ibid., n. 26). A more nuanced understanding of
Rawls’s theory is suggested by Kymlicka, who labels Rawls a liberal egalitarian, to the extent
that he would support an ‘equality of resources’ view of liberal equality. See Kymlicka, W.,
Civil society and government: a liberal egalitarian perspective, in Rosenblum and Post,
op. cit. p. 79. See also in the same volume Galston, W. A., Liberal egalitarianism: a family
of theories, not a single view, in Rosenblum and Post, op. cit. p. 111 at 111-112).
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forms of organization through which a community’s members relate to each
other’7®

A liberal civil society then comprises roughly two main forms of association
that ought to be free from government intervention: individuals interacting for
the purpose of economic activity, and those who form voluntary organisations
for any purpose they wish. The market is there, of course, because ‘the state
is not competent as a direct producer of ordinary private goods’’” The role of
the state is to facilitate the efficacy of markets by providing the framework that
allows productive competition in civil society. The second component of the
definition, voluntary associations, also plays a role in improving people’s lives.
It is because ‘the associational life of civil society is the actual ground where
all versions of the good are worked out and tested’”® Classic liberals would
tend, however, to encourage associations with private aims rather than public
interest advocacy groups, since the demands that the latter typically make from
the state work against the desirable neutrality of the political order.”

But the idea of civil society can also receive a communitarian interpre-
tation, which emphasises associational solidarity rather than individualism.
Communitarians (sometimes referred to as ‘republicans’) view individuals as
‘situated into communities through which they derive their individual and col-
lective identity, language, world concepts, moral categories, etc. They claim
that liberals fail to see that not all values are universal (if there are any); they
are community-specific, and many communal duties (of loyalty, civic virtue)
are owed by individuals to other members of the community, not to ‘abstract
humanity’.8® But this does not imply that the role of law in an ideal-type com-
munitarian society is greater than the vision of a procedural, ‘blind’ law under
the classic liberal model. Communitarians would try to minimise reliance on
law because ‘it often undermines . . . informal social controls by replacing
them’8! They put great emphasis on persuasion and conviction rather than
coercion, on bringing people to serve their community and uphold its values
because it is ‘the right thing to do’, not because the law says s0.8?

76 Scalet and Schmidtz, op. cit. p. 27 (emphasis in original). And see Palmer, op. cit. pp. 49,

57 (supporting Scalet and Schmidtz’s definition).

Scalet and Schmidtz, op. cit. p. 32. Kymlicka suggests, however, that libertarians consider
the markets to encourage civility. Kymlicka, op. cit. p. 90.

Walzer, op. cit. p. 16.

See Lomasky, op. cit. But see Scalet and Schmidtz, op. cit. p. 40 (suggesting that classic
liberals are divided on the issue, and some might consider civil society to have a role in
forming ‘good citizens’ as well).

Cohen and Arato, op. cit. pp. 8-9.

Etzioni, op. cit. p. 362. He does realise, however, that law has ‘an expressive role to state
and underscore the values that society cherishes’. Ibid.

Ibid. Naming the figures who subscribe to this approach would not be an easy task, since
it really is a family of theories rather than a single coherent one. However, the list of
editors of a quarterly journal established by Etzioni, The Responsive Community: Rights
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The liberal and communitarian variants in the above discussion are on the
two extremes of the political axis, of course. Many theorists are located some-
where in the middle. And so for example egalitarian liberals, who are sometimes
labelled ‘neo-Tocquevilleans’ or ‘welfare state defenders’®® hold that ‘formal
principles of economic and political liberty are necessary but not sufficient to
define a morally adequate political outlook’®*

Many of the Western democracies, it may be argued, are situated on the right
half of this axis. The embodiment of liberal principles can be found in Bills of
Rights of many constitutional democracies.® This could explain why political
thinkers in the West no longer express complete mistrust in governments typi-
cal of the liberal tradition, and rather than speaking of ‘civil society against the
state’ they now try to suggest how the two can go together. While they continue
to stress the importance of keeping clear boundaries between the state and civil
society as much as possible (although a certain degree of overlap is inevitable),
they also speak of mutual dependency of state and society and ask ‘what does
the state need from civil society’ as well as ‘what does civil society need from
the state’® The concept has thus lost much of its emancipatory potential in
political thought, partly due to the post-Cold War Western triumphalist cur-
rents alluded to above.?” Civil society is perceived as a tool for reinforcing and
enriching democracy (in its individualist or communitarian versions) rather
than a challenge to it.

I will now sketch out an alternative to the classic liberal and the communi-
tarian conceptions of civil society, offered by critical theory. Jean Cohen and
Andrew Arato’s book on civil society and political theory provides the most
detailed and comprehensive contemporary account of the civil society argu-
ment. As shown below, their model has two advantages in considering the
possibility of globalising civil society: its emphasis on the process of generating
legitimacy in highly complex, pluralist societies, and the transformative role
civil society can play in this process.

2. Civil society in critical theory

Like thinkers before them, Cohen and Arato develop a theory of civil society that
is informed by their theoretical commitments, in their case to post-Marxism.88

and Responsibilities, might serve as an indication. They include Charles Taylor, William
Galston, Benjamin Barber, Robert Bellah, Martha Minow, and Philip Selznick, among
others. See www.gwu.edu/~ccps/rcq/rcq-index.html

See Kymlicka, op. cit. pp. 79-80, who discusses the ‘equality of resources’ variant of this
approach and puts under that category theorists such as Rawls, Dworkin, and others. See
also Cohen and Arato, op. cit. pp. 8-15.

Galston, op. cit. p. 111. 85 Palmer, op. cit. p. 62.

See Introduction to Rosenblum and Post, op. cit. p. 2 (framing the basic inquiries around
these questions, among others).

Binder, op. cit. 88 Cohen and Arato, op. cit. p. 2.
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They understand civil society as a tool for achieving radical political projects,
not only in authoritarian regimes but in liberal democracies as well. ‘Now
that the radical rhetoric of communism has at last (and deservedly) been dis-
credited, they argue, ‘the question confronting political theorists is whether
utopian thought and corresponding political projects are conceivable at all’®
The answer they provide is affirmative, and civil society, they argue, is the arena
for the project of democratisation.*

Cohen and Arato define civil society as ‘a sphere of social interaction between
economy and the state, composed above all of the intimate sphere (especially
the family), the sphere of associations (especially voluntary associations), social
movements, and forms of public communication’®! It is thus a three-part
model, which differentiates the ‘civil’ from the ‘economic’ sphere as well as
from the state. They share the liberals’ concern about the need to strengthen
civil society vis-a-vis the state, but following Gramsci, argue that it needs to
be differentiated from the economy as well. The experience in Western democ-
racies, they contend, has taught us that economic power can pose as great a
danger to social solidarity and justice as the power of the state.’?

Their model is introduced as an alternative to both liberal and communi-
tarian conceptions of civil society. They do this by putting forward the thesis
that moral autonomy does not presuppose possessive individualism:

[R]ights do not only secure negative liberty, the autonomy of private, dis-
connected individuals. They also secure the autonomous (freed from state
control) communicative interaction of individuals with one another in the
public and private spheres of civil society, as well as a new relation of indi-
viduals to the public and political spheres of society and state.”®

As their terminology makes clear, Cohen and Arato draw extensively on
Jiirgen Habermas’s social theory of communicative action.”® His approach
rejects, on the one hand, the liberal vision of the political process as an
agglomeration of private preferences, and posits an intersubjective, interactive
conception of individuality and autonomy. On the other hand, it perceives the
communitarian vision of social ordering as based on a shared conception of the

8 Tbid., p. xi. 0 Tbid., p. xii. ! Ibid., p. x.

92 Under their model, it should be added, civil society is not identified with all social life
outside the state and the economy. They further distinguish civil society from ‘political
society’ and ‘economic society’. The first includes parties, political organisations, Parlia-
ments, and others involved in the political discourse. Economic society includes firms,
cooperatives, labour unions, and all other entities involved in economic production. The
concepts of political and economic society serve as mediating categories between the three
main spheres.

Ibid., p. 23 (emphasis in original).

See ibid., pp. 21-22, and in more detail at 345-420. Habermas’ more recent work on
deliberative democracy further develops these themes. Habermas, J., Between facts and
norms: Contributions to a discourse theory of law and democracy, Cambridge (MIT Press)
1996.
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good life as ill-suited to pluralist societies. Modern societies are heterogeneous
and structurally differentiated; they are not communities integrated around
a single conception of a common good. Instead of a shared ethos, Habermas
introduces the notion of ‘institutionalised discourses’ as the processes through
which political consensus is formed.”

This discursive activity takes place not only in political society but in civil
society as well: ‘A deliberative practice of self-determination can develop only
in the interplay of, on the one hand, the parliamentary will-formation insti-
tutionalized in legal procedures and programmed to reach decisions, and, on
the other, political opinion-building in informal circles of political communi-
cation’*®

From here comes the distinction between ‘strong publics’ — formally organ-
ised institutions of the political system — and ‘weak publics’ — the informally
organised public sphere located within civil society, which includes voluntary
associations and the mass media among others.”” The realm of ‘weak publics’
(or the ‘lifeworld’) is where social problems are identified, interpreted, and
resolved. They are then further filtered through the political discourse (the
Habermasian ‘system’), which assumes the decision-making responsibility and
addresses these problems at the level of policy change.

The dominant mode of communication in civil society is moral argumen-
tation. This is when agreements are reached in an ‘ideal speech situation’,
which has several demanding preconditions: all parties must have access to
the dialogue; all parties must be able to participate in it on equal terms; and
all parties must be open to be persuaded to change their positions or change
existing norms.”® This mode of interaction would produce a consensus that is
formed on the basis of adequate information and relevant reasons, to which
all those affected can agree.99 Unlike social contract theories, what Habermas
refers to as ‘deliberation’ is not a virtual dialogue but an actual one, and thus it
requires, for example, ‘designing institutions of political will-formation so that
they reflect the more complex preference structure of individuals rather than
simply register the actual preferences individuals have at any given time’'% (i.e.
what is required is an active participating citizenry, and not only in the ballot).
Civil society is thus viewed as a terrain of democratisation, where legitimacy of
norms can be attained. Political and economic actors are not considered part
of it because they ‘cannot subordinate strategic and instrumental criteria to the
patterns of normative integration and open-ended communication character-

istic of civil society’.!?!
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See Habermas, op. cit. p. 298. % Tbid., p. 275.

See Baynes, K., A critical theory perspective on civil society and the state, in Rosenblum
and Post, op. cit. p. 123 at 125.

These are the ‘meta-norms’ that prescribe the validity of norms. Ibid., pp. 347-348.

See Baynes, op. cit. p. 127. 100 Thid.

Cohen, J., Interpreting the notion of civil society, in Walzer, op. cit. p. 35, at 38. This short
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This distinction between the political-strategic and the civil-normative
modes of action fits nicely into Cohen and Arato’s understanding of collec-
tive action. They suggest a way of reconciling the two competing paradigms
in social movement theory by making the following proposition. Social move-
ments, they contend, have a double political task: they struggle simultaneously
for the defence and democratisation of the institutions of civil society and for the
inclusion within political institutions.!?? Civil society is the realm where social
movements defend the ‘lifeworld’ from economic and political ‘colonisation’
This is where they construct new identities, reshape institutions, and create
and legitimate norms through a process of social learning as the ‘new social
movement’ theory suggests. The political sphere is where social movements
act strategically, in order to gain recognition, achieve benefits, and influence
the political discourse. This mode of action is more in line with the ‘resource
mobilisation’ paradigm in social movement theory.!”®> At the same time, the
offensive, political mode of action is not all about material gains; it also involves
‘the politics of influence’ — targeting political and economic actors and making
them more receptive to the needs and self-understandings of actors in civil soci-
ety.!%* As I will later argue, this dual logic of collective action and the distinction
between two ‘modes of argumentation’ is not without its problems.'?>

Let me sum up. What has become clear from the outset is that ‘civil society’
has no single definition in political thought. The concept has travelled far over
the centuries, and while not much is left from its ancient original definition (of
awell-governed, legally ordered way of life), its early modern conceptualisation
still resonates in contemporary theorising, although with the adjustments that
the conditions of modernisation have entailed. From the eighteenth century
onwards, ‘civil society’ became distinct from the state and was identified with
the new capitalist market. This remains the classic liberal understanding of the
term: civil society as a sphere that is free from government intervention, and
therefore includes all non-governmental bodies, interacting in the market of
commodities and ideas. Post-Marxist theorists, however, view civil society as a
tool for radical political projects. Like Marx, they emphasise the transformative
potential of the concept. But they ‘turn Marx on his head” when they exclude
the economy from the definition of civil society, since the market, under their
analysis, is no longer a tool for emancipation but an instrument of domination.

The following section, which forms the core of my argument, both draws
on and challenges the critical perspective on civil society. The first part argues
that civil society could be globalised in the absence of a world state only if
democracy is understood as a process of continuous deliberation (i.e. commu-
nicative action) rather than formal representation. The second part questions
the exclusion of economic actors from the definition of civil society, shared

102 Cohen and Arato, op. cit. p. 523. 103 Tbid., pp. 525-526.
104 Tbid., p. 532. 105 See nn. 142-143 below and accompanying text.
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by critical theorists, and the final part explores the usefulness of the critical
perspective in ‘universalising’ discourses.

IV. Globalising a green civil society
1. Global civil society and (the absence of) the state

The idea of civil society has always been linked to democracy. In each of the
interpretations it has received in Western political thought, as well as in the
intellectual resistance to dictatorships in the East, civil society has been viewed
as a democratising force, even if there has not been much agreement on what
‘democracy’ means or how it can be achieved. Either way, democracy in theory
and practice has always had ties to the state.

Theories on democracy, writes Michael Ziirn, have assumed a ‘spatial con-
gruence’ between rulers (the nation state) and subjects (the national society).'%
But as soon as the nature of the relevant political community begins to trans-
form, this assumption becomes problematic. A common argument made by
sceptics is that ‘beyond the nation state, the political prerequisite for a demo-
cratic political community — the political space — is missing, and thus in the
absence of an international political authority, stretching the reach of democ-
racy to the global (or regional) level is not a possibility.'?’

Against these sceptics, others have begun exploring the possible institutional
bases for a ‘cosmopolitan democracy’.!®® David Dryzek shows how these pro-
posals to extend democracy to the global level are essentially an extension of
liberal democracies.'” When David Held speaks of a cosmopolitan democracy,
he imagines a democracy that ‘results from, and only from, a nucleus, or clus-
ter, of democratic states and societies’!'? Yet even setting aside the objections
such proposals raise at the normative level, this vision is not politically feasible.
Even the existing international institutions, which arguably form the basis for
a future world government, are not especially democratic today and are not
likely to be in the foreseeable future.!!!

106 Ziirn, M., From interdependence to globalisation, in Carlsnaes et al., op. cit. p. 235, at
244.

Ibid., p. 245. Two examples for this critique are Offe, C., The democratic welfare state in an
integrating Europe’, in Greven, M. T. and Pauly, L. W., Democracy beyond national limits:
the European dilemma and the emerging global order, Lanham (Rowman and Littlefield)
2000, p. 63, and Dahl, R., Can international organisations be democratic? A sceptic’s view,
in Shapiro, I. and Hacker-Cordon, C. (eds.), Democracy’s edges, Cambridge (Cambridge
University Press) 1999.

See e.g. Held, D., Democracy and the global order: from the nation state to cosmopolitan
governance, Oxford (Polity Press) 1995. See also Falk and Strauss, op. cit.

109 Dryzek, D. S., Transnational democracy, J. Pol. Phil. 7 (1999), p. 30, at 32.

110 Thid. and see Held, op. cit. p. 22.

1 One obvious example is the World Trade Organization. See Dryzek, op. cit. pp. 32-33.
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Nonetheless, as Dryzek argues, there might still be a way to democratise
global governance, and this can be done by making two conceptual moves.
First, one must abandon the ideas of a world government or any other con-
stellation of world federalism in favour of decentralised systems of governance.
Secondly, the notion of global democratic legitimacy must rest not on voting
or representation of persons and interests, but rather on deliberation.

The first proposition is not a novel one. It can be found in the writings
of many students of world politics. ‘Governance without government’ is the
common efficiency-based formula for state cooperation in conditions of inter-
dependence. Keohane and Nye define governance as:

the processes and institutions, both formal and informal, that guide and
restrain the collective activities of a group. Government is the subset that
acts with authority and creates formal obligations. Governance need not
necessarily be conducted exclusively by governments and the international
organizations to which they delegate authority. Private firms, associations
and firms, non-governmental organizations (NGOs), associations of NGOs
all engage in it . . . to create governance.''?

And thus with the growing number of international institutions and
‘regimes, authority is becoming ‘parcellised’ on the basis of issues rather than
on a territorial basis, be it the human rights regime, the climate change regime,
or global financial regulation.!!® In these processes, global civil society ‘provides
an alternative vehicle for deliberation, for introducing normative concerns, for
raising the interests of the individual and not just the state’!'* David Dryzek
emphasises the importance of international discursive fora in the following
elegant metaphor:

Discourses are intertwined with institutions; if formal rules constitute insti-
tutional hardware, then discourses constitute international software. In the
international system, the hardware is not well developed, which means that
the software becomes more important still . . . it may turn out that [the]
absence [of international hardware] can be turned to good democratic use,
especially if institutional software is less resistant to democratization than
is the hardware.!"®

The notion of deliberative democracy has the potential of severing the
link between democracy and the state, and is thus superior to older versions of
democracy. If the measure for legitimacy of norms and principles is the degree
to which they were produced in a process of reasoned deliberation between the

12 Keohane, R. O. and Nye, J. S., Governance in a globalising world, reprinted in Keohane, R.
O., Power and governance in a partially globalised world, London/New York (Routledge)
2002, p. 193, at 202.

113 Kaldor, op. cit. p. 141. 114 Tbid. 115 Dryzek, op. cit. p. 44.
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affected actors, then the absence of a representative government at the global
level becomes less important.

Global civil society may play an important role in this discursive activity.
According to Dryzek, it consists mostly of questioning, criticising, and publicis-
ing the practice of states. 116 A5 we have seen, however, the involvement of TNAs
in international political processes extends well beyond that, and they do not
always work ‘against’ international institutions but sometimes ‘with’ them as
well. They provide information and expertise, they participate in negotiations
within institutional settings, they bring new issues and values and contribute to
reproducing the political consensus, and they are actively involved in the imple-
mentation of international norms. How can their more direct involvement in
the political process be understood?

Dryzek argues that compared to the realm of states, civil society is a realm
of unconstrained communication; free of power, fear, and economic concerns.
He therefore believes that governmental institutions are not likely to promote a
deliberative process.!!” But empirical studies suggest otherwise. As we have seen
above, constructivist IR scholars have shown that this grim view on how states
behave is far from accurate, and that external threats or material constraints are
not always determinative factors in how states relate to each other. As Martha
Finnemore points out, ‘state interests are defined in the context of interna-
tionally held norms and understandings about what is good and appropriate.
That normative context influences the behaviour of decision-makers and of
mass publics who may choose and constrain those decision-makers’.!!® The
role of international institutions in the socialisation of states has received spe-
cial attention, and constructivists have demonstrated how social learning and
emulation ‘may enable institutions to establish, articulate and transmit norms
across nations, to define what constitutes legitimate behaviour, and shape the
identities of their members’!!? Thus, deliberation is far from being a foreign
concept to international politics, and international institutions, undemocratic
as they may be in the liberal-representative sense, can serve as effective delib-
eration fora.'?

116 Thid., p. 45.

117 Tbid., p. 46. Recall that Cohen and Arato similarly propose a dual organising logic of
collective action. One consists of ‘defensive’ struggles for defending the ‘lifeworld’. This
is where communicative action takes place and new meanings and identities are being
created. Second is an ‘offensive’ struggle against the political and economic society, aimed
at achieving institutional reforms, where bargaining and negotiation take place. But they
also argue that collective actors sometimes act discursively to ‘persuade’ political actors
when employing ‘the politics of influence’. See n. 104 above and accompanying text.
Finnemore, op. cit. p. 2.

E. Adler, Constructivism and international relations, in Carlsnaes et al, op. cit. p. 95, at
104, and the sources cited there.

120 See Risse, T., Let’s argue! Communicative action in world politics, Int’l Org. 54 (2000),

p. 1.
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To be sure, TNAs that are involved in international discourses, both in
and outside of international institutions, may not always act ‘discursively’
Their ‘collective action logic’ may indeed be dual, as Cohen and Arato sug-
gested (i.e. both strategic and discursive), but both of these modes of operation
are employed both in and outside the political process; they are not mutually
exclusive.!?!

In international environmental regimes, the potential for discourse in insti-
tutional settings is especially evident, and one might say that with the increasing
legalisation of international relations, the international ‘hardware’ and ‘soft-
ware’ are becoming truly intertwined. As discussed above, under the framework
protocol model, decision-making in environmental regimes is typically incre-
mental. In institutions that are established to solve complex environmental
problems, law-making is an ongoing activity and norms and principles are the
product of continuous deliberation. The extensive review of NGO participation
in MEAs by Oberthiir and his colleagues demonstrates how engaged NGOs are
in these discourses, and the extent of their influence on the outcomes of the
negotiations.'?

This does not imply that the distinction between global civil society and
political authority should be abandoned, of course. As Mary Kaldor stresses,
‘NGOs have a voice, not a vote’.!?* Collective actors can and should supplement
and not aim to replace political actors. This is why one of the common practices
in MEAs is alarming. Oberthiir et al. report how increasingly, environmental
NGO representatives become members of national delegations, and while the
final decisions rest with government representatives, NGO members are still
left with significant room for designing substantive positions.'** This raises
serious concerns of cooption by governments, as Oberthiir and his colleagues
recognise. Participation in the international discourses allows the members of
global civil society to exercise the politics of influence, not to ‘take over’ political
institutions.

Insum, itappears that the firsthurdle in our way to globalise civil society — the
absence of a world state — may be overcome if we imagine a global polity headed
by political authority made up of a diffused, decentralised web of governance
structures (rather than a world government), and by adopting a conception of
democratic legitimacy that centres on discourse and deliberation (rather than
on formal representation). Global civil society could play a crucial role in these
international discourses by providing an alternative deliberation vehicle to that
of states alone and in that sense they are ‘non-governmental’ or ‘non-state’
actors, although they do not necessarily act against the state.

121 See section II.

122 See also Ellis, J., The regime as a locus of legitimacy, Int’l Insights 13 (1997), p. 111, at
121, 126.

125 Kaldor, op. cit. p. 141. 124 Oberthiir et al., op. cit. pp. 44—45.
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2. Global civil society and its colonisers

Section II of this chapter surveyed the empirical terrain. We have seen how
TNAs are engaged in a wide range of activities that can be largely divided into
three categories: agenda-setting, norm creation, and norm implementation.
Empirical work also demonstrates that these activities take place both in and
outside of global governance institutions. When carving a normative definition,
theorists across the board seem to agree that NGOs, transnational advocacy
networks, social movements, and other forms of associational life are included
in the definition of global civil society. The inclusion of for profit entities,
however, is controversial.

Similar to liberal political theorists, many IL and IR scholars view global civil
society as ‘laissez-faire politics’; a market of NGOs that conveniently carry out
many of the functions that states can no longer perform.'?*> Global governance
institutions today also espouse this definition and typically do not distinguish
between non-profit NGOs and those who act to promote the business interests
of their constituents.!?® But against this practice, the vision shared by many
global civil society theorists can be characterised by what John Keane has termed
‘purism’: “They give the impression that global civil society is a loosely woven
net which can be used to catch various fish — so long as the fishing is restricted
to non-governmental, not-for-profit ponds.’'?’

Global civil society ‘purist’ theories often draw on Gramsci in conceptualis-
ing the role of ‘the third sector’.!?® Under Gramsci’s definition, civil society is the
ground that sustains the hegemony but it is also the ground on which an eman-
cipatory counter-hegemony could be built. John Keane dismisses Gramsci’s
relevance to the present-day meaning of the term, claiming that his approach
was bound up with all sorts of revolutionary ‘communist presumptions’ that
have no place in a sophisticated theory of civil society.!? However, even when
Cohen and Arato make use of Gramsci’s three-part model, they qualify it by
using the notion of ‘self limitation’ vis-a-vis the political authority: the purpose
is not to dismantle the state but to achieve an alternative social order within
the existing institutional framework.!*

But what is it about the world order that is being challenged? If we con-
sider the context of environmental governance, Steven Bernstein has shown
how current discourse is dominated by ‘liberal environmentalism’, which links
environmental values to liberal markets and economic growth.!! If the first

1
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> See Kaldor, op. cit. p. 9.

126 As shown with regard to MEAs by Oberthir et al., op. cit.

127 Keane, op. cit. p. 63. 128 See e.g. Cox, op. cit.; Wapner, op. cit.

129 Keane, op. cit. p. 63.

130 Cohen and Arato, op. cit. ch. 3 (on Gramsci) and on social movements’ ‘self-limiting
radicalism’ at 492—-493.
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global environmental conference in 1972 centred on notions such as ‘loyalty
to the Earth’, the 1992 Rio Conference, following the Brundtland Report, has
turned the concept of ‘sustainable development’ into common parlance and
institutionalised the view that trade liberalisation is consistent with, and even
necessary for, environmental protection.!*? Paul Wapner observes that the
Johannesburg World Summit on Sustainable Development (WSSD) in 2002
marks yet another shift in the strategy of powerful Northern countries, headed
by the USA. Historically, wealthy countries used to put environmental concerns
frontand centre at international conferences (while Southern countries empha-
sised developmental goals). Today, it seems, economic globalisation is key.!3?
This economic orientation in international environmental policy-making is
alarming for obvious reasons. Liberal environmentalism, cautions Bernstein,
‘risks justifying inaction if tough regulatory choices, which imply trade offs
with market values, are necessary to get the desired ecological effects’!**
Similarly, for neo-Gramscians, global governance is seen as embedded in
the neo-liberal political economy, which is hegemonic in the sense that power
relations are maintained through the orthodox discourse.!*> Global environ-
mental discourse, this argument goes, makes frequent use of the term ‘global
civil society’. The Commission on Global Governance in its report from 1995,
Our Global Neighbourhood, defines global governance by using a highly inclu-
sive language, and considers practically everyone as stakeholders in global envi-
ronmental governance.'** The UNCED Agenda 21 similarly acknowledges the
importance of non-state actors (including the business community) to the pro-
tection of the global environment.'*” The members of global civil society who
typically have access to global institutions, however, are the professional and
established NGOs who are being gradually coopted and ‘their engagement in
this setting could be seen as reproducing the existing hegemony, especially with
the tendency to adopt the technical-rational discourse’.!*® Rather than talking

132 Stockholm Declaration on the Human Environment, 16 June 1972, 11 .L.M. 1416 (‘Stock-
holm Declaration’); World Commission for the Environment and Development Staff,
Our Common Future, Oxford (Oxford University Press) 1987 (‘Brundtland Report’); Rio
Declaration on Environment and Development, 16 June 1992, 31 I.L.M. 874 (‘Rio Dec-
laration’).

Wapner, P, World summit of sustainable development: toward a post-Jo’burg environ-
mentalism, Glob. Envt’l Politics 3 (2003), p. 1, at 5-6.

Bernstein, S., Liberal environmentalism and global environmental governance, Global
Envt’l Politics 2 (2002), p. 1, at 14. And see in more detail in Bernstein, op. cit.
pp. 234-242.

See Ford, L. H., Challenging global environmental governance: social movement agency
and global civil society, Global Envt’l Politics 3 (2003), p.120, at 122-123.

Commission on Global Governance, Our global neighbourhood, Oxford (Oxford
University Press) 1995.

Report of the United Nations Conference on Environment and Development, UN GAOR,
47th Sess. Agenda Item 21, 12 UN Doc. A/CONF/151/26 (1992).

Ford, op. cit. p. 130.
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about civil society as a democratising force (in the liberal sense of the term), we
ought to think about radicalising the discourse by putting emphasis on social
movement agency as a counter-hegemonic challenge.'*

Radicalising the discourse may be a wise strategic move, but the exclusion
of for profit entities from the definition of global civil society is a normative
judgment that needs to be justified on a firmer ground. As discussed above,
Cohen and Arato justify the exclusion of the market from their definition of
civil society by claiming that (a) civil society is the target and the terrain of
democratisation; (b) norms are validated and legitimated within the realm of
civil society in a process of communicative action, where values, principles,
and ideas are debated in an equal and reasoned manner; (c) economic actors
cannot take part in such discourse, since they operate by a different logic, of
power relations guided by rational instrumentality.'*® Cohen and Arato do
acknowledge that the ‘politics of influence’ would perhaps have some influence
on economic actors, as a separate category, and would make them more recep-
tive to the needs of civil society, but they do not clarify how and where this
dialogue would take place.'*! The danger is, of course, that the exclusion of
the economy from the institutions of civil society might lead to a blocking of
potential channels of influence and such dialogue is not likely to take place at
all.

The civil/economic society dichotomy cannot be easily defended, however
well it fits into the current trend of demonising multinational business corpo-
rations.!*? For it builds on two problematic assumptions, that (a) economic
actors cannot be socialised in the same way that individuals can, and (b) that
social interactions are either ‘discursive’ or ‘strategic’, and cannot consist of
both. At first glance, these assumptions have a certain appeal. Communicative
action can only take place when actors are prepared to be persuaded and try to
convince each other to change their principled beliefs in order to reach a rea-
soned consensus about validity claims. While this could be true for entities such
as environmental NGOs, how can we say the same for purely rational actors
like business entities, whose only desire tends to be to realise their individual
preferences? One’s first instinct is that attributing ‘truth-seeking’ behaviour to
profit-seeking actors is an absurd idea.

Still, as Thomas Risse has argued, there could be a way to accommodate
rational actors in a discursive framework. Rational actors must be interested
in correcting false information and cognitions about the costs and the benefits
of their behaviour. It is not unlikely that they would be willing to receive new

139 See ibid., drawing on Cox, op. cit., and see also Lipschutz (1992), op. cit.

140 See n. 101 above, and accompanying text. 141 Cohen and Arato, op. cit. p. 532.

142 For two popular examples, see Klein, N., No logo: taking aim at the brand bullies, Toronto
(Vintage Canada) 2000, and Hertz, N., The silent takeover: global capitalism and the death
of democracy, London (Heinemann) 2001.
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information and be open to persuasion. Furthermore, the two rationalities
of social interaction are not mutually exclusive and in many cases actors act
strategically and discursively at the same time.!*> So the empirical question
should not be whether actors behave strategically or argumentatively, but which
mode captures more of the action in a given situation.

An example might help explain this point. Transnational corporations are
generally not afforded a legal status in international law.'** For many years,
while the international system has moved towards greater regulation of interna-
tional business, direct participation of the regulated entities was not allowed.!*®
In the climate change negotiations, however, business NGOs, comprised of
national and transnational corporations, have been very active in the law-
making fora, both in and out of the institutional setting. They work to promote
a specific industrial activity, and represent different points of view and different
business sectors.'*® At times, business NGOs outnumbered the environmental
NGOs at the conferences.'*” Several observable facts regarding business entity
involvement in the Kyoto process indicate that rational actors involved in law-
making sometimes use argumentative modes of behaviour.

Many of the business NGOs attempted, first, to thwart the chances of reach-
ing an agreement and then to influence the form and content of the commit-
ments.'*® But ever since the climate change debate gained momentum, one can
observe a diversity of views held by different segments of the industry. The busi-
ness community was divided into ‘grey’ industry groups, which were concerned
with the economic impacts of the forming agreement,'*® and the ‘light green’

143 Risse, op. cit. pp. 9-12 (Risse names the two modes of interaction ‘the logic of conse-
quentialism’ and ‘the logic of appropriateness’).

See Artz , D. E. and Lukashuk, I. I., Participants in international legal relation, in Ku,
C. and Diehl, P. E. (eds.), International law: classic and contemporary readings, London
(Lynne Rienner Publishers) 1998, p. 157, at 166—169.

This could have negative effects on the outcome of state negotiations, according to
Jonathan Charney. In the UNCLOS III negotiations, the international community lim-
ited its own access to industry information that would have been available had it allowed
for the participation of the industry in the negotiations. In turn, the industry reacted by
applying pressure on local governments in order to undermine the negotiations. Char-
ney, J. I, Transnational corporations and developing public international law, Duke L. J.
(1983), p. 748, at 754.

See Giorgetti, op. cit.; Oberthiir and Ott, op. cit. pp. 31-32.

Giorgetti, op. cit. p. 220.

The corporate community in the USA was particularly active in Congressional lobbying
and starting advertising campaigns against Kyoto. See Grubb, M., Vrolijk, C., and Brack,
D., The Kyoto Protocol: A guide and assessment, United Kingdom (The Royal Institute of
International Affairs) 1999, p. 261.

One influential conservative group of business entities, representing the coal and oil com-
panies, was the Global Climate Coalition (GCC), which initiated and financed economic
studies about the impacts and costs of greenhouse gas emission reductions, and helped
the OPEC countries’ delegations drafting interventions. See Oberthiir and Ott, op. cit.
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groups, representing renewable energies, cogeneration, natural gas, and other
energy efficient industries.!*® Insurance companies comprise another example
of a ‘green’ sector, aligned with progressive industry forces on the issue of cli-
mate change. Their involvement stems from the fact that they are expected to
suffer major financial losses in a changing climate.'' Thus, the business sector
has not presented a united front to oppose emissions reduction goals.

Furthermore, the increasing scientific findings have arguably made business
entities realise that climate change is an issue of great concern that should
be addressed.!” In recent years, even some of the hardline segments of the
corporate community have changed their perspective on global warming. This
was partly a result of interaction with environmental groups and a response
to the political reality. Eileen Claussen gives some instructive examples for
this interesting shift in the US industry sector.!”®> Ford Motor Company and
Daimler Chrysler announced in 1999 that they were resigning from the GCC,
a business NGO that has consistently questioned the science of climate change.
A large group of companies became affiliated with the Pew Centre on Global
Climate Change, and developed a joint statement that accepts the science of
climate change.!** They have decided to set their own emissions reduction goals.
These multinationals also acknowledge the importance of the Kyoto Protocol
as a first step of the international community to tackle climate change, and they
believe that climate change mitigation and economic growth are not necessarily
contradictory terms.!>

p. 31. Other major members of the ‘Carbon Club’ include the World Business Council
for Sustainable Development (WBCSD) and the American Petroleum Institute (API).
Giorgetti, op. cit. p. 221, and Oberthiir and Ott, op. cit. p. 31.

This sector is represented in the USA primarily by United States Business Council for
Sustainable Energy (USBCSE), and in Europe by the European Business Council for a
Sustainable Energy Future (e5). See Giorgetti, op. cit. p. 224.

Although they tend to be less active in the negotiating process. See ibid., p. 223.

See Grubb etal., op. cit. pp. 257-258. See also Giorgetti, op. cit. p. 225 (noting the influence
that the IPCC Second Assessment Report in 1995 had on the industry’s vocal scepticism
regarding the scientific uncertainty of climate change).

Claussen, E., Responding to global warming problem: climate change: present and future,
Ecology L.Q. 27 (2001), p. 1373, at 1375-1377.

These are multinational corporations and household names such as American Electric
Power, Boeing, British Petroleum, Amoco, Lockheed Martin, Shell International, Sunoco,
Toyota, United Technologies, and Whirlpool. Ibid., p. 1376.

See Statement of the Business Environmental Leadership Council, available at the Pew
Center website (www.pewclimate.org/press_room/sub_press_room/1998_press_release/
pr_major.cfm). An even more striking example comes from the European continent.
A European NGO, Germany’s Federation of Chemical Industry (which includes firms
like BASF A.G. and Bayer A.G.), has called upon the USA to support the Kyoto Protocol
and rejoin the process. See Andrews, E. D., Frustrated Europeans set to battle U.S. on
climate, New York Times, 16 July 2001.
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One might argue, of course, that the measures taken by greenhouse gas-
emitting firms are also economically driven: they believe that environmental
awareness ‘sells’, because it contributes to the public image of a firm. Nonethe-
less, it is important that an argumentative discourse is taking place, even by ego-
istic actors. Moreover, the civilising effect that a public discourse has on actors
makes it almost impossible to raise selfish arguments. This is why ‘even actors
such as profit-seeking multinational corporations must justify their actions on
the basis of some common goods or shared values’.!>

The point is, in short, that while it may have varying degrees of success, civil
society has a civilising effect on rational, economically-driven entities as well.
These ‘entities), let us not forget, are made up of human beings, who are not
only themselves socialised in the realm of civil society but within the market
settings as well. John Keane reminds us how:

those who go about their business and do their work chronically draw
upon endogenous sources of sociability. Their activities are always embed-
ded within civil society interactions that are lubricated by norms like punc-
tuality, trust, honesty, reliability, group commitment and non-violence. . .
Markets are always and everywhere human creations embedded in social and
political relations.">’

To be sure, as Keane concedes, much of the claims against global capi-
talism are a case in point, for it both nurtures and disorders the institutions
of global civil society within which it operates.!*® But the exclusion of market
forces from public discourse is not a viable option, since paradoxically, whether
we like it or not, our ‘lifeworld’ could not exist without its so-called colonisers
— the forces of the market. Thus, the idea that placing the market outside the
category of global civil society would necessarily transform the neo-liberal
agenda stands on shaky normative ground.

3. Towards a global solidarity: the promise of discourses

Civil society, let us recall once more, is a project closely related to democracy. A
democracy assumes not only the existence of a political authority, but of there
being a ‘demos’ as well. Within nations, the existence of community, however
plural it may be, is taken for granted. At the global level, however, the existence
of a community becomes an empirical question. But the difficulty is not only
that mapping the actual contours of the ‘global community’ is arguably an
impossible task, given the complexity and richness of social interactions at
the planetary level. The difficulty is compounded by the fact that normatively

156 Risse, op. cit. p. 22. 157 Keane, op. cit. p. 77 (emphasis in original).

158 Tbid., p. 82. Keane also finds examples for ‘socially embedded market activity’ such as
corporate philanthropy, which seem anecdotal but prove his case nonetheless; that it is
empirically impossible to divide the market neatly from civil society. Ibid., pp. 78—80.
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speaking, ‘society’ or ‘community’ are contested concepts in themselves. Any
empirical finding would still need to face the challenge of defining ‘what counts
as a community, or in other words, how socially integrated does a group of
persons need to be in order to be considered a community. These questions are
not new, of course. They have been the topic of numerous books and articles by
scholars across disciplines for many years, and addressing them here thoroughly
is, of course, not a possibility. I will instead call attention to two distinctions,
recount a sceptic position, and suggest where I see the promise.

The forerunners of the sociological approach in IR theory were the ‘English
School’ scholars, who viewed the international society as a ‘true society’ sharing
a common culture.'®® Hedley Bull has written that:

a society of states (or international society) exists when a group of states,
conscious of certain common interests and common values, form a society
in the sense that they conceive themselves to be bound by a common set
of rules in their relations with one another, and share in the working of
common institutions.'*

This state-centric view of the international system may be explained by
the limited scope of Bull’s enquiry. His concern was how to ‘mitigate the
inevitable conflicts that would arise from the existence of a multiplicity of
sovereignties’!%!

In contrast to this view stands the Grotian conception of international soci-
ety, which Bull characterised as solidarist. 162 “The members of the international
society in the view of Grotius are not merely states or the rulers of states but
include groups other than states and, indeed, individual humans beings’.!®* In
other words, this is a vision of a world society, which rests on common interests
and identities held by individuals across the globe.

Bull was initially sceptical of this ambitious version of international society
and believed that in the twentieth century, the Grotian conception has proved
premature’.'® But as Alderson and Hurrell show, in his later writings he seemed
to have accepted that the state-centric conception is no longer adequate in the
changing reality of growing economic and environmental interdependence,
and in view of the emerging ‘cosmopolitan moral consciousness’.®> Globalising

159 Wight, G. and Porter, B. (eds.), International theory: three traditions, London (Leicester
University Press) 1991, p. 39.

160 Bull, H., The anarchical society: a study of order in world politics, New York (Columbia
University Press) 1977, p. 13.

161 Tbid, p. 8.

162 Byll, H., The Grotian conception of international society (1966), reprinted in Bull, H.,
Kingsbury, B., and Roberts, A. (eds.), Hugo Grotius and international relations, Oxford
(Clarendon Press) 1990, p. 65.

163 Tbid., p. 83. 164 Tbid., p. 117.

165 Alderson, K. and Hurrell, A. (eds.), Hedley Bull on international society, London (McMil-
lan) 2000, pp. 11-14.
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civil society in the sense proposed by this chapter, then, would only be possible
under a human-centred view of the international society.

At the level of rhetoric, it appears that the state-centred view of the interna-
tional system is gradually being discarded in much of international parlance,'®®
as well as in liberal IL and IR scholarship, in favour of a frequent reference to
the ‘international community’ broadly defined.!®” But to the extent that lib-
eral scholars value normative individuality and consider it to be the basis for
the legitimacy of international law, they see its manifestation mostly within
the boundaries of states.'®® Few are the scholars who espouse a truly human-
centred approach when conceptualising the international system. Richard Falk,
for example, believes we are now in a ‘Grotian moment’.!*® “The prime world
order imperative’, he writes, ‘is ecological in the broadest sense of interdepen-
dence amid scarcity’!”? But the state system, which prevailed since the Peace of
Westphalia, has proven inadequate to deal with the problems facing humankind
in the era of globalisation. ‘Under these circumstances, a new normative order
will almost certainly not evolve from the primary agency of the state’ Falk
claims that two main features mark this paradigm shift: increased central guid-
ance and increased roles for ‘non-territorial’ actors in the international realm,
in the form of grass-root organisations.'”!

But the question remains: What level of social integration is required so
that global civil society could fulfil its potential as a democratising force? A
helpful distinction used in IL literature is the one between an ‘international
society’ and an ‘international community.!”? It contrasts a functional vision of

166 See Kwakwa, E., The international community, international law, and the United States:
three in one, two against one, or one and the same?, in Byres, M., and Nolte, G. (eds.),
United States hegemony and the foundations of international law, Cambridge (Cambridge
University Press) 2003, p. 25.

See Franck, T. M., The power of legitimacy among nations, New York (Oxford Univer-
sity Press) 1990 and Franck, T. M., Fairness in international law and institutions, Oxford
(Clarendon Press) 1995. For a discussion of Franck’s conception of ‘international commu-
nity, see Kritsotis, D., Imagining the international community, Eur. J. Int’l L. 13 (2002),
p- 961. See also Teson, F. R., A philosophy of international law, Boulder, Colo. (Westview
Press) 1998; Slaughter, A. M., International law in a world of liberal states, Eur. J. Int’] L.
6 (1995), p. 503.

For this critique see Alkoby, op. cit. pp. 50—64. For a similar argument see Paulus, A., The
influence of the United States on the concept of ‘international community’, in Byres and
Nolte, op. cit. p. 57 (who argues, more generally, that while US IL scholars espouse the
notion of an international community made up of individuals, they centre their attention
on the spread of liberal values rather then global institutional design).

Falk, R., The Groatian moment: unfulfilled promise, harmless fantasy, missed
opportunity?, Int’l Insights 13 (1997), p. 3.

Falk, R., Revitalizing international law, Ames (Iowa University Press) 1989, p. 26.

Ibid., p. 3, and see Falk and Strauss, op. cit.

See Simma, B. and Paulus, A., The ‘international community’: facing the challenge of
globalisation, Eur. J. Int’l L. 9 (1998), p. 266.
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the global system (individualist, if you may) against a more communitarian one.
In explaining the two ways in which an international society/community may
come into existence, Barry Buzan uses the distinction drawn by the German
sociologist Ferdinand Tonnies between a ‘civilisational model’ (Gemeinschaft) —
a community involving historical bonds of common sentiments, experience,
and identity, and a ‘functional model’ (Gesellschaft) — society as a rational
long-term construction process, based on contractual relations.!”> A human-
centred approach is linked, of course, to the civilisational model, since including
individuals and groups in an imagined global Gemeinschaftimplies thatit would
involve more than a coordinating function; it would require a subjective feeling
of commonality.

But can this vision of common values be attained at the global level? Post-
modernists answer this question with a resounding ‘no>. As Andreas Paulus
notes, for post-modernists, ““community” may be used as an ideological con-
struct for the maintenance of structures of power, excluding the “other”, the
marginal, the different. Postmodernists criticize both the social-democratic
enthusiasm for new international bureaucracies and the neoliberal reliance on
liberal values.’!7*

Similarly, the rivals of global civil society consider it to be a Eurocentric
concept. According to these critics, “civil society” is not just a geographically
specific concept with pseudo-universal pretensions; it also has a strong elective
affinity with “the West”, and even potentially plays the role of an agent of Western
power and influence in the world’!”> But as Mary Kaldor rightly points out,
the fact that civil society was invented in Europe and that its development was
associated with conquest, domination, and exploitation still does not negate its
potential.!’® Furthermore, as stressed throughout this chapter, conceptualising
the project of global civil society is a great challenge, especially because it

173 Buzan, op. cit. p. 333.

174 Paulus, op. cit. p. 75. For an example of this critique in IL scholarship, see Kennedy,
D., The disciplines of international law and policy, Leiden J. Int’l L. 12 (1999), p. 9.
For other critiques see Paulus’ excellent exposition in Paulus, A., International law after
postmodernity, Leiden J. Int’l L. 14 (2001), p. 727.

See Keane, op. cit. p. 29. These critics include Chatterjee, P., On civil and political soci-
ety in post-colonial democracies, in Kaviraj, S. and Khilnani, S., Civil society: history
and possibilities, Cambridge (Cambridge University Press) 2001, p. 172, and Mamdani,
M., Citizen and subject: contemporary Africa and the legacy of late colonialism, Princeton
(Princeton University Press) 1996. See also Gellner, E., Conditions of liberty: civil society
and its rivals, London (Hamish Hamilton) 1994 (recounting the Eurocentric critique with
a sympathetic view to civil society, albeit a rather pessimistic one), and Brown, C., Cos-
mopolitanism, world citizenship and global civil society, in Caney, S. and Jones, P. (eds.),
Human rights and global diversity, London/Portland (Frank Cass) 2001, p. 7 (arguing
that while it might make sense to think of an emergent North Atlantic civil society, the
extension of the metaphor to global civil society is profoundly misleading).

176 Kaldor, op. cit. p. 44.
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requires a critical examination of existing models and testing them against
the global realities rather than automatically importing them. In this sense,
the post-modernist critique is right in claiming that to import a neo-liberal
model of civil society to the global level is to deny the diversity and plurality
of world societies. Since we are discussing an ideal-type, however, such blind
importation can and should be avoided.

A discursive approach to international politics could be the way to avoid
the dilemma that the controversy between the liberal and the post-modernist
approaches raise. As mentioned earlier, Habermas understands discursive
action not as a deliberative process in which citizens seek to achieve the commu-
nity’s predefined shared values. The meta-norms, or the preconditions for ideal
argumentative speech, are the only regulative principles that guide participants
when they debate on which values and principles ought to be institutionalised
as common norms. When thinking of a heterogeneous, pluralist, society (or
societies, in the global context), this notion of a procedural discursive frame-
work with no culture-specific conceptions of the ‘good life’ seems especially
attractive.

But this supposedly universal applicability of communicative action as a
basis for democratic legitimacy is vulnerable to some objections. As Kenneth
Baynes points out, Habermas does not claim that a healthy polity can be main-
tained without any recourse to civic virtues. Habermas has argued that the
institutional infrastructure of civil society must be complemented by ‘liberal
political culture’ and the ‘supportive spirit of consonant background of legally
noncoercible motives and attitudes of a citizenry oriented toward the common
good’'”7 As this typical abstract language suggests, Habermas does not say
much about the kind of civic virtues he has in mind. He describes his approach
as ‘constitutional patriotism’, and as Baynes shows, one can find scattered ref-
erences that he has made to terms such as civility, fairness, toleration, and
reasonableness.!”® Baynes’ discussion of the possible meanings of these terms
in the context of liberal polities is illuminating, but I am more interested in
the ‘thinner’ version that Cohen and Arato provide in their response to Haber-
mas’ critics, with a view to ‘universalising’ communicative action. They borrow
from Habermas the notions of solidarity and identity, and explore how the two
are linked. Communicative action, as Habermas sees it, is the process where
individual as well as collective identities are constructed. Human beings:

acquire an individual identity only as members of a collective, and simulta-
neously, as it were, they acquire group identity . . . To be sure, both collective
and individual identities established through socialization processes need
to be reaffirmed, since they require ongoing mutual recognition and are
continuously open to challenge and change.!”®

177 Baynes, op. cit. pp. 134—135 (quoting Habermas, op. cit. p. 499).
178 Ibid., p. 135. 179 Cohen and Arato, op. cit. pp. 377-378.
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Building and maintaining collective identities, then, require solidarity among
individuals as members of a community in which they are socialised.'®° Soli-
darity, argue Cohen and Arato, is no more than ‘the acceptance of the other as
an other, as one who must be accorded the same chance to articulate identity
needs and arguments as one would like oneself’.!#! The preexistence of a certain
form of collective identity is what enables one to imagine oneself in the place
of the other. But the ability to put oneself in the place of the other as required
by this notion of solidarity is possible in a single society, with shared lifeworld.
Could it be argued that there exists a global single society with a shared lifeworld
as well?

When two societies share the same institutionalised discourse and prin-
ciples of democratic legitimacy, a similar solidarity can be found between
them. For cultures who do not have an institutionalised discourse or rights,
‘we must still show respect if not solidarity, claim Cohen and Arato.'®?
Nonetheless, solidarity across political cultures can still be conceivable in
the context of universal human rights (even if rights cannot be secured in
a given polity, we may feel solidarity with those who invoke them).'®* Further-
more, when a discourse across cultures takes place, ‘the principles of ratio-
nal dialogue among equals represent the only normatively acceptable form
of conflict resolution’!3* In other words, the procedural model of commu-
nicative action, which prescribes the ideal formal requirements for develop-
ing a consensus (rather than prescribing what that consensus ought to be)
is the only way of developing cross-cultural solidarity that would open the
possibility of arriving at common norms. This is perhaps the most valuable
insight that the current discourse on civil society can offer, and any attempt at
expanding civil society in a universal direction ought to consider its potential
advantages.

Some years after Cohen and Arato commented on the possibility of glob-
alising civil society, Habermas himself further developed this notion of ‘cos-
mopolitan solidarity’.!®> Responding to ideas of cosmopolitan democracy, he
first denies the possibility of a world polity. Any political community that wants
to understand itself as a democracy, he argues, must be able to distinguish
between members and non-members. In other words, there cannot be a ‘we’
feeling in the absence of ‘them’. A world state would necessarily be all-inclusive,
and unable to develop a self-referential collective identity. The existing substan-
tive framework for a global community may only build on the existing core of
universal human rights, and that would not be enough for a development of
true civic solidarity.'%

180 Tbid., p. 378. 181 1bid., p. 383. 182 Tbid., p. 384.

183 Tbid. 184 Tbid., pp. 384-385.

185 Habermas, J., Postnational constellation, Cambridge (Polity Press) 2001.
186 Tbid., p. 107, and see also at 53—57.
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But Habermas is also somewhat optimistic about the ability to develop inter-
national discourses, and the role that both international norms and TNAs may
play in them: ‘As normative framing conditions delimit the choice of rhetorical
strategies, they effectively structure negotiations just as much as the influence
of “epistemic communities”’!8” These ‘weak forms of legitimation’ would help
develop a cosmopolitan solidarity that is still lacking. Such solidarity would be
weaker and less binding than civic solidarity that can only develop in nation
states, but it is nonetheless capable of generating collective will formation. '8
Loyal to his deep suspicion of the potential for socialising governments, Haber-
mas adds that the first addressees for this project of cosmopolitan solidarity are
not governments, but ‘the active members of civil society that stretches beyond
national borders’!®

The development of principles of international environmental law since the
1972 Stockholm Declaration is arguably a reason to be further optimistic about
the emergence of a global solidarity.'® These principles serve as ‘normative
framing conditions’ for international discourses on environmental matters. The
‘no harm’ principle, for example, holds that states must ensure that activities
within their jurisdiction will not cause damage to the environment of other
states. The underlying rationale for this principle is not only the need to protect
the global environment, but also the vision of mutual dependability of states.'!

Another such solidarity-based norm is the principle of ‘common but differ-
entiated responsibilities’, according to which higher standards of conduct are
set for developed countries ‘on the grounds that they have both contributed
most to causing problems such as ozone depletion and climate change and that

187 Tbid., p. 109. 188 Ibid., p. 111. 189 Tbid., p. 57.

190 For an argument that solidarity is now a fundamental principle of international law, see
Macdonald, R. St. J., Solidarity in the practice and discourse of public international law,
Pace Int’l L. Rev. 8 (1996), p. 259 (providing examples from international economic law
and international environmental law to show how solidarity ‘reflects and reinforces the
broader idea of a world community of interdependent states’ at 259).

Principle 21 of the Stockholm Declaration, later stated again in Principle 2 of the Rio
Declaration, which now reflects customary law as confirmed by the International Court
of Justice in the 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons 35 L.LL.M. (1996) 809. See Sands, P., Principles of international environmental
law, Cambridge (Cambridge University Press) 2nd edn. 2003, pp. 235-236. Louis Sohn,
in his account of the negotiating history of the Stockholm Declaration and Principle 21
in particular, stated: ‘The development of the new notion that international law should
no longer be purely an interstate system but should bring both individuals and inter-
national organisations into the picture, and the impact of the other modern idea — that
international law should have more social content and should become an instrument of
distributive justice — have led to a new way of expressing the basic rules of international
law . . . conveying the feeling of the international community that the time has come to
attend to certain common tasks through common means and in accordance with generally
agreed guidelines’: Sohn, L. B., The Stockholm Declaration on the Human Environment,
Harv. Int'l L. J. 14 (1973), p. 423, at 513-514.
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they also possess greater capacity to respond than is usually available to devel-
oping states’!?? This principle has taken root to the extent that the entire design
of several key international environmental agreements in built upon it.!% It
reflects ‘the spirit of global partnership’ towards the achievement of sustainable
development, as articulated in Principle 7 of the Rio Declaration.!*

V. Conclusion

The search for conceptual clarity thus leaves us with a paradox: for a global
civil society to exist and fulfil its potential as a democratising force (in the
meaningful, deliberative sense), there needs to be global solidarity (and most
observers would agree it is still lacking). Global solidarity, in turn, can only
evolve out of genuinely deliberative interaction between all the affected actors,
civil society included. But this paradox is easily resolved when the project
of global civil society is viewed as an ongoing process. Civil society is not
created in a moment; you may say it is ‘becoming’. From an institutional design
perspective, policy-makers need to realise that it will continue to ‘become’
from ‘below’, for all the reasons recounted in this chapter. A policy-maker’s
responsibility, however, is to help civil society ‘become’ from ‘above’, by opening
up the channels for meaningful deliberation in institutional settings.

To conclude, even if the answer to the question ‘Is there a global civil society?’
may be empirically contested, any observer of world politics, in the environ-
mental field in particular, would have to admit that it is ‘becoming’. Should
civil society be globalised? Yes, and it could definitely have a ‘greening effect’
on international law. But while there is much to learn from the theorising
and history of the concept in territorially bound societies, an ideal-type global
civil society may look quite different than its (Western) domestic counterpart.
Finding complete conceptual clarity just might be an impossible task; in a com-
plex world, theoretic complexity cannot be avoided, and perhaps should not.
Recalling Michael Walzer’s sage words: ‘I have no desire for simplicity, since a
world that theory could fully grasp and neatly explain would not, I suspect, be

a pleasant place’!*®

192 Birnie, P.and Boyle, A., International law and the environment, Oxford (Oxford University
Press) 2nd edn 2002, p. 101.

193 A few examples are the Montreal Protocol, the Biological Diversity Convention, and the
Climate Change Convention (all cited in n. 35 above). For a detailed discussion on global
solidarity as a key element of the ‘common but differentiated principle’, see Birnie and
Boyle, op. cit. pp. 100-104.

194 See French, D., Developing states and international environmental law: the importance
of differentiated responsibilities, Int’l and Comp. L.Q. 49 (2000), p. 35, at 55-56.

195 Walzer, op. cit. p. 8.
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Private authority, global governance, and the law

The case of environmental self-regulation in
multinational enterprises

MARTIN HERBERG

I. Environmental protection in multinational enterprises:
a dilemma of globalisation

The discussion about corporate governance in multinational enterprises refers
to a social problematic of ground-breaking historical significance, which char-
acterises the contemporary stage of globalisation in general. This problematic
consists in the tension of parallel processes of ever-increasing economic inter-
weaving and a dynamic of legal, cultural, and technological homogenisation
on the one hand, as well as a series of countervailing developments, disinte-
grative tendencies, and increasingly porous legal and political structures on
the other.! As far as the multinationals are concerned, they are perceived by
the Third World as an indispensable agent of modernisation, as promoters of
global economic integration, and as representatives of the modern technolog-
ical universe, yet at the same time economic expansion can lead to the result
that developing countries are played off against each other, that their steering
capacity will be ever more limited, and that existing regulatory gaps and low
standards will be used by enterprises to externalise costs and negative outcomes

This chapter presents some of the results from the research project Environmental Dou-
ble Standards concerning Foreign Direct Investment in Developing Countries, conducted
from 2000 until 2003 at the Bremen Research Center for European Environmental Law
(Forschungsstelle fiir Europiisches Umweltrecht, FEU). Important ideas came from Prof.
Gerd Winter, Dr. Katja Bottger, ass. jur. Olaf Dilling, ass. jur. Carola Glinski and many other
members of the institute. The text was translated in collaboration with Eric Allen Engle,
D.E.A., LL.M.Eur., University of Bremen.

In the present discussion about globalisation, most contributions either focus on the aspects
of homogenisation, emphasising the increasing chances for economic growth, widespread
modernisation, and international coordination, or on the contrasting aspects of hetero-
genisation — describing globalisation, roughly speaking, as the most destructive force of
our epoch. For an attempt to overcome this one-sidedness in each of these approaches, see
Robertson, R., Globalization: social theory and global culture, London (Sage) 1992.
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to a great extent.” The legal construction of the independently managed sub-
sidiary can be strategically employed to hide behind the sovereignty of the host
state and to immunise the parent enterprise against possible legal risks and
consequences of damages.

In the absence of a ‘world state’, ‘world government’, or international insti-
tutions empowered to define and realise binding minimum standards directly
addressed to non-state actors, the question arises whether the existing need of
governance can be satisfied, at least in part, through reflexive governance mech-
anisms, patterns of ‘regulated self-regulation’ on the global level, and new ways
of connecting the corporate world and the state-centric world: briefly, through
manifestations of what is currently discussed under the catchword ‘global gov-
ernance’’ It is often stated in the literature that the conception of appropriate
problem-solving mechanisms on the global scale requires as a precondition
well-founded empirical insights into the structures of private self-regulation,
but that goal is only seldom reached: in political science, private actors appear
only rarely as (semi-)autonomous rule-makers;* instead, they are regarded pri-
marily in the role of participants in the framework of (inter)state initiatives. In
the economic sciences, empirical questions such as this are usually neglected
in favour of formal models and theoretical reflections, and sociology is also
far from that position where it could contribute seriously to the contempo-
rary global governance questions because its research practices are too often
obviously bound to the old coordinates of the nation state.

Environmental protection concerning foreign direct investment is a policy
field which bears good chances of revealing some of the new private forms
of corporate self-regulation, since in many multinational enterprises a fun-
damental change of perspective has taken place: because of the frequency of
user errors, mistakes, accidents, damages, and environmental scandals in the
foreign subsidiaries, many enterprises have given up on their old, rather decen-
tralised, model of leadership. Instead, they have instituted special organs at
the corporate headquarters, usually under the title ‘Corporate Representative
(Konzernbeauftragter) for Safety, Health and Environment. These managers

‘The logic of existing law, based as it is on the concept of the single unit enterprise, fails
to grasp the realities of interdependence between affiliated enterprises in the national or
multinational group . . . Significant legal and practical obstacles remain for the effective
protection of those who make claims against multinational enterprises’> Muchlinski, P,
Multinational enterprises and the law, Oxford (Oxford University Press) 1999, p. 339.
Compare Rosenau, J. N., Along the domestic-foreign frontier: exploring governance in a
turbulent world, Cambridge (Cambridge University Press) 1997; Ziirn, M., Das Projekt
‘Komplexes Weltregieren’: Wozu Wissenschaft von den Internationalen Beziehungen?, in
Leggewie, C. (ed.), Wozu Politikwissenschaft? Uber das Neue in der Politik, Darmstadt (WBG)
1994, p. 77.

As cornerstones of the recent departure towards this direction, see Hall, R. B. and Biersteker,
T.J. (eds.), The emergence of private authority in global governance, Cambridge (Cambrige
University Press) 2002; Cutler, C. A., Private power and global authority: transnational
merchant law in the global political economy, Cambride (Cambridge University Press) 2003.
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are assigned the tasks of developing a fixed stock of internal environmental
and safety standards and constantly to develop them further, to reveal possible
weaknesses in the operational units, to correct these deficiencies, and regularly
to inform the corporate leadership about the overall situation in the individual
subsidiaries.’

Apparently, top managers in the home countries have recognised that it is not
sufficient to limit the headquarters’ function to the role of a technical consultant
or provider of technical expertise. Should further accidents in the foreign estab-
lishments be avoided, appropriate mechanisms of surveillance and influence
must be installed. These phenomena refer to a process of organisational learn-
ing, which appears to have escaped the notice of most authors engaged with
questions of transnational environmental management, although this process
takes on a central significance in the self-definition and the self-perception of
the newly-created internal steering departments:

Interviewer: Can you describe with a little more precision the particular diffi-
culties in running an existing plant? Why is this so much more problematic
than the conceptualisation of a new factory?

Interviewee: When creating the conception of a new plant you make active
decisions. You have a question, I need that, you decide this, build that —
and that is in principle very logical. When you run a plant however, then
you don’t even notice that you need decisions to be made somewhere.
And then the decision is made by non-decision. Some things just won’t
get done —and eventually that totally screws up the entire plant (Interview,
30 June 2000).

Environmental managers in the countries of origin describe the situation in the
foreign establishments as a permanent source of dangers and risks, the minimi-
sation of which demands constant efforts. Enterprises which are not interested
in an exploitation of the regulatory gaps between North and South, which are
more concerned with sustaining an acceptable and stable level of protection,
are faced with particular challenges by the existing national differences and
developmental deficits. It is a basic rule of transnational environmental man-
agement that the technologies in service, even when not always at the cutting
edge of technology, must demonstrate a reasonable degree of development.
In the chemical sector the basic technical outfitting of the overseas plants is
almost always drafted by professionals at the home base, which is known as

> The old, decentralised model expresses itself clearly in the argument which Union Carbide
brought up after the catastrophe of Bhopal (the biggest accident in the history of the
chemical industry) — as a supporter of the ‘steering at arm’s length’ model, one did not
have any influence over the foreign subsidiaries. There are many indications that a company
today in a similar situation would be unable to raise a justification like this in order to
exculpate itself. See Rublack, S., Der grenziiberschreitende Transfer von Umweltrisiken im
Vilkerrecht, Baden-Baden (Nomos) 1993, p. 104.
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‘global engineering. However everything which serves a certain protective
function can be handled in a way which in fact undermines these functions.®
Errors slip into the process but are not discovered and only receive attention
once the damage has already been done. In the description of the interviewee,
the parent company cannot rely on the argument that at the time of plant instal-
lation, the technical preventative measures were in an orderly state. The option
to insist on the operational and legal independence of the subsidiaries would
be equivalent to an utterly irrational disavowal of responsibility (‘the decision
is made by decision’) — an eventuality which apparently does not represent the
normal case and which is to be avoided by means of regular surveillance and
control over the corporate subdivisions.

The empirical reconstruction of those transboundary forms of governance
within an analytic framework, including questions of effectivity, normative
anchoring, and the driving forces behind these arrangements, is the aim of
the following considerations. As in all analyses of organisational learning, it is
desirable here first to sketch the set of problems to which the organisational
structures must be properly tailored to fulfil their task. What are the systematic
causes of the fact that the application of modern production processes under
the conditions found in developing countries lead to greater dangers, additional
risks, and unanticipated damages? One important explanation of the causes of
these dangers is the incomplete or even failed modernisation of the legal and
administrative structures in those countries. Often, there is an absence of con-
crete standards and limits through which the environmental law texts would
be implementable. Where such standards exist, they often do not aim high
enough. In many cases there is even a lack of particular laws for the separate
fields of regulation like problems of waste water, air pollution, or pollution of
the soil. Insofar as legal regulations exist, these are often annulled by a variety
of factors such as missing competencies on the part of the authorities, ubig-
uitous enforcement deficits, political patronage, the absence of independent
courts, and many other structural deformations.” The fact that many serious

% In some contributions, this aspect is strikingly captured by the concept ‘user gap’. It refers
to the particular susceptibility of modern technologies to service errors, which requires
certain organisational counter-measures, since such errors cannot simply be eliminated
through the development of user-friendly or fail-safe systems. See Jasanoff, S., Introduction,
in Jasanoff, S. (ed.), Learning from disaster: Risk management after Bhopal, Philadelphia
(University of Pennsylvania Press) 1994, p. 9.

7 For an overview of environmental law and policy in the Third World see Desai, U. (ed.),
Ecological policy and politics in developing countries, New York (State University Press)
1998; Edmonds, R. L. (ed.), Managing the Chinese environment, Oxford (Oxford Universiy
Press) 2000; Lyska, B., Umweltpolitik in Indien, Aachen (Alano) 1991. Regarding the exist-
ing regulatory gaps and their persistence, it is difficult to understand how some authors
can speak of a worldwide diffusion of Western environmental standards as the ‘bright
side’ of globalisation. But see Weidner, H. and Janicke, M., Konvergenz umweltpolitischer
Regulierungsmuster durch Globalisierung?, in WZB-Jahrb. (2001), p. 294.
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environmental damages in the Third World are legally permissible and the
high rate of legal impunity — in many regions less than half of the firms hold
the legally required permissions and licences® — create a climate which heavily
reduces the motivation of the individual firm to apply more diligence than the
average of the local firms.

Furthermore, the state in the Third World is often unable to present basic
infrastructural preconditions such as public dumps and waste treatment cen-
tres in sufficient numbers necessary for industrial environmental management.
Thatleads to a dramatic proliferation of irregular dumps and also to an extreme
waste load on surface and subsurface waters.” Another factor for the industri-
ally conditioned environmental problems of the Third World lies in the limited
availability of up-to-date environmental technologies on the local markets, and
also alack of the necessary knowhow and appropriate machinery, materials, and
spare parts. A final aspect of the problem, which is both the least concrete factor
and presumably the most important of all, is the particular lack of environ-
mental consciousness in the population: as far as ecological demands play a role
in the cultural perception of the developing countries, protection of wildlife
and nature dominate while the risks posed by pollutants resulting from indus-
trial production are hardly noticed. This perceptual shortcoming is also clearly
recognisable in the legislative structure of these countries.

If the internal corporate governance mechanisms are intended to respond to
these problems, internal monitoring and control cannot simply rely on the pre-
vailing legal standards of the host country with all their gaps and deficiencies.
Instead, an independent stock of organisational and technological standards
has to be developed and implemented company-wide. Standards are required
that guarantee a single minimum level of environmental protection and safety
in all the subsidiaries and which are suited for the particular difficulties pre-
dominating in less developed countries. Thus, self-regulation in multinational
enterprises does not mean, despite some literature to the contrary, initiating
selective ecological improvements or conducting some exemplary activities in
individual parts of the corporate group (e.g., ‘best practices’), ! self-regulation
implies the implementation of appropriate minimum standards on a broad
front, and that task cannot be accomplished without the necessary amount of
precision, scrutiny, and a certain degree of intervention.

8 For the example of the situation in Latin America, see Kiirzinger, E. et al., Umweltpolitik
in Mexiko, Berlin (Deutsches Institut fiir Entwicklungspolitik) 1990, p. 83.

® For example, in the ten water purification plants of Mexico City, only 5% of accumulated
waste water is treated. See Kiirzinger, op.cit. p. 66.

10 See the contributions in Fichter, K. and Schneidewind, U. (eds.), Umweltschutz im glob-
alen Wettbewerb, Heidelberg (Springer) 2000; as well as Conrad, J. (ed.), Environmental
management in European companies: success stories and evaluation, Amsterdam (Gordon &
Breach) 1998.
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Another set of problems, which is additionally accentuated by the geograph-
ical distance between the parent company and its subsidiaries, is the latency of
many environmental and safety problems, the danger of cover-ups of forbidden
practices, and the opacity and subtlety in the diffusion of chemical pollution.
Many damaging practices such as illegal dumping of toxic waste are almost
impossible to trace back to the polluter. The use of cheap, inadequate materials
is often not visible to the naked eye, and also procrastination as to necessary
renovation or maintenance can go long undiscovered. For this reason, if the
internal and company-wide control systems are to be effective, it is not suffi-
cient to rely on any form of standardised and quantitative data-gathering such
as emission values, energy consumption, or the volume of waste in the various
subunits. Although such surveys are common practice in many multination-
als today, the corporate representatives themselves admit the superficiality and
limited informational power of these instruments — one could only identify
breaches and excess emissions which are going ‘far too far and which are ten
times higher than normal’, as was stated in one of the interviews.

In order to develop a reliable and independent database and to keep control
over the subsidiaries, multinationals are compelled to conduct regular checks
and audits in the field, since serious problems such as leaks, errors in construc-
tion, or the disrespect of basic safety rules might be hidden even from the eyes of
the local foremen and managers. In the past, a significant amount of mistakes,
accidents and several variations of irrational and dysfunctional behaviour took
place at the foreign operation units. Many of those mistakes in running and
maintaining the plants are characterised by the circumstance that they could
not be the result of economic calculation or an overeager desire to save costs
but rather were the result of negligence, gaps in the internal structure of com-
petencies, and serious organisational deformations. Accordingly, they can be
discovered and corrected only on the basis of specialised methods of mon-
itoring and influence. The insight into the extent of such irrationalities and
erroneous practices created, corresponding to the thesis of the following reflec-
tions, a collective field of experiences (in German: kollektiver Erfahrungsraum),
in which the question of the relationship between parent companies and their
subsidiaries had to be entirely reconsidered. The internal, cross-border regu-
latory systems (in German: transnationale Regulative) of many multinational
enterprises arose in reaction to the practical failure of the old decentralised
model.

II. Methodological notes: some problems of empirical research
on multinationals

The following reflections are limited to multinational enterprises of a single
economic sector, namely the chemical industry, and within that sector, they
are restricted to companies of only one country of origin, namely Germany.
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This is because, first, the chemical industry shows a degree of integration in
the world economy which is far above the average of the whole industrial sec-
tor. In the German chemical branch, the flow of capital to foreign production
centres has long exceeded the investment into the stocks at the German home
country base.!! Enterprises such as Bayer, BASF, Beiersdorf, Celanese, Degussa,
Henkel, Merck and Wacker today occupy, in addition to their factories in other
OECD countries, several foreign subsidiaries in the developing countries of
Latin America, Asia, Africa, and Eastern Europe, in which the attempt at bridg-
ing the gaps, the tensions and the asynchronicities of economic globalisation
in a self-regulatory way can be studied in detail, with all its possibilities and
limitations. Secondly, the chemical sector is, concerning the environment, still
a rather polluting industry, containing a broad spectrum of possible environ-
mental dangers and risks, from ‘creeping’ poisoning in small doses to the danger
of large explosions and serious accidents.

The high level of internationalisation and the enormous potential for dam-
ages in the chemical industry taken together have led to a number of voluntary
protective measures. Each of the named enterprises regularly publishes individ-
ual environmental reports on aspects of minimisation of emissions, on product
safety, safety in factories, safe waste disposal, and recycling. The descriptions in
the firms’ brochures are clearly directed to the creation of appropriate environ-
mental management systems with the function of improving the activities of all
foreign establishments of the company. That fact again shows the fruitfulness of
the sector as a field of research. Yet the same aspects which appear so promising
for the branch as an object of research, can also turn up in a rather disturbing
way: while doing research on multinationals, the observer is confronted with
several rationalisations, official accounts, and the ‘corporate identity’ of the
firm under research that can transform themselves into a symbolic veil limit-
ing the ability to look into the operative processes and structures of corporate
governance with all its problems and problem-solving capacities. The various
symbolic artefacts which every experienced manager holds ready for interac-
tion with outsiders cannot necessarily be taken at face value in sociology. That is
so even where (or perhaps: especially when) terminology is borrowed from the
social or economic sciences. The methodological arsenal of qualitative social
research provides numerous measures to take into account the multiple layers
of everyday life’s reality'? — roughly speaking it is necessary, besides focusing

1 See Verband der Chemischen Industrie (VCI), Chemiewirtschaftin Zahlen, Frankfurt (VCI)
2000, p. 12. From a historical perspective, the giants of the chemical branch are noteworthy
in that much of what today is discussed under the rubric ‘globalisation’ was already laid
out at a much earlier point in time. See the contributions in Abelshauser, W. (ed.), Die
BASF: Eine Unternehmensgeschichte, Miinchen (C. H. Beck) 2002.

12 On the position of interpretative sociology see, primarily, Bohnsack, R., Rekonstruktive
Sozialforschung: Einfithrung in Methodologie und Praxis qualitativer Forschung, Opladen
(Leske & Budrich) 1991; Oevermann, U. et al, Die Methodologie einer ‘Objektiven
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on the self-descriptions of the actors, to develop content-rich insights into the
practical context on which the statements are grounded and which supplies
them with their specific meaning (a task, which, in any event, cannot be mas-
tered with the instruments of the prevailing ‘variable’-oriented approaches or
any of the decontextualising techniques of standardised social research).

This warning against an uncritical reproduction of ideas and artefacts must
not, however, be confused with the view — which is widespread especially
throughout research on multinationals — that the task of empirical research
should be, primarily, to ‘unmask’ the subject of research.'” What is neces-
sary is not an update of the old pseudo-analytical critique on multinationals
by means of ‘see-through sociology’, which permanently ‘celebrates itself for
identifying the prevailing strategies and forms of symbolic representation and
self-positioning in the public, while ignoring the authentic forms of prac-
tice, which are expressing themselves in these artefacts, and letting them fall
to oblivion’!* Rather, a style of research is desirable that principally touches
upon the same problems which the practitioners inside the internal corporate
task forces are confronted with, a style of research that does not develop the
intended abstract concepts before empirical observation has reached a satisfac-
tory degree of saturation. From the perspective of qualitative social research,
multinational enterprises, as every other social unit in the world, principally
possess the ability to reflect their behaviour before the background of past expe-
riences in order to control it and eventually overcome deformations. So long
as the gathered empirical material does not contain compelling indications of
structural deformations, the task of reconstruction is a matter of identifying, as
precisely as possible, the characteristics of the case as a possible and plausible
form of mastering the underlying problems and challenges. The stimulation
of content-rich reports and descriptions based on actual experiences during
the questioning creates a useful database for the reconstructive analysis in the
evaluation phase, which implies that in choosing the relevant interviewees the
focus should be on those who themselves are carriers of the praxis to be inves-
tigated. In the present case those persons are the corporate representatives

Hermeneutik’ und ihre allgemeine forschungslogische Bedeutung in den Sozialwis-
senschaften, in Soeffner, H. (ed.), Interpretative Verfahren in den Sozial- und Tex-
twissenschaften, Stuttgart (Metzler) 1979; Schiitze, E, Die Technik des narrativen Interviews
in Interaktionsfeldstudien, Bielefeld (Fakultit fiir Soziologie) 1977.

The titles of various contributions from the anti-globalisers’ position speak for them-
selves, for example, Corten, D., When corporations rule the world, London (Earthscan)
1995; Mitchell, L., Corporate irresponsibility, Yale (Yale University Press) 2001; Werner,
K. and Weiss, H., Schwarzbuch Markenfirmen: Die Machenschaften der Weltkonzerne,
Wien/Frankfurt (Deuticke) 2001.

Oevermann, U., Die Methode der Fallrekonstruktion in der Grundlagenforschung sowie
in der klinischen und padagogischen Praxis, in Kraimer, K. (ed.), Die Fallrekonstruktion:
Sinnverstehen in der sozialwissenschaftlichen Forschung, Frankfurt (Suhrkamp) 2000, p. 58
at 78.
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(Konzernbeauftragte) for environmental protection and safety in the named
enterprises, and their colleagues.

The valid reconstruction of the self-regulatory structures and their specific
modus operandinecessitates various analytical points of comparison and empir-
ical demarcations (in German: empirische Gegenhorizonte):' first, a systematic
contrast of the self-regulatory structures under research versus the functional
logic of other existing or hypothetical forms of governance; secondly, several
cross-comparisons between the different enterprises in the sample in order to
discover the interfirm differences as well as the similarities and the familiar
structures of the entire branch. The approach outlined opens the possibility to
appreciate the growing significance of non-state actors in the process of transna-
tional problem-solving and to supply the global governance debate with the
well proven, but scarcely used, methodological arsenal of interpretative sociol-
ogy. Where this is successful, sociology can take on an important function as a
provider of new information and independent expertise. Sociology can thereby
initiate an increased substantive rationality of future discussions on new gov-
ernance forms and can inform the various interested parties which degree of
self-regulation can and cannot be expected from the enterprises. Finally, the
empirical insights into the internal structure of competencies and the factual
duties of care inside the companies can also prove themselves to be useful for
legal practitioners in the various national or international contexts.

ITI. The anatomy of corporate governance: private self-regulatory
systems (private Regulative) as transnational law?

The self-regulatory activities of transnational non-state actors are not only
generating various resonances and responses in the dimension of formal legal
structures, they also feature a series of similarities and structural analogies
to the formal law of the state-centric world.!® In the course of the expansion
and consolidation of translocal networks and fields of interaction, a number
of non-state norm-makers and institutionalised forms of dispute settlement,
surveillance, and implementation, have developed. These institutions contain a
capacity of structuring social action not less effective than the ordering function
of classical formal law, as several authors even in legal science are gradually
acknowledging. That the existence of such paralegal structures should not lead
to an inflationary or completely relativistic use of the concept of law must no
longer be justified. Regardless of the differences and conceptual ambiguities in

15 On this concept see Bohnsack, op. cit. p. 41 et passim.

16 See Sousa Santos, B. de, Toward a new common sense: law, science and politics in the paradig-
matic transition, London (Routledge) 1995; Teubner, G. (ed.), Global law without a state,
Aldershot (Dartmouth) 1997; Winter, G., Transnational governance und internationales
Recht: Projektbeschreibung im Rahmen des Sonderforschungsbereichs 597 ‘Staatlichkeit im
Wandel’, Bremen (Universitidtsdruck) 2002.
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the literature of legal sociology, a basic set of criteria can be given which must

be fulfilled in order to mark a given normative system as a ‘paralegal order

17

or as ‘quasi-law’:

(1)

(2)

(3)

(4)

(5)

Internal differentiation. The various bundles of societal norms and rules
can only be sensibly described as (quasi-) law if they display a coherent
inner structure, which puts each individual norm in its proper place. Often
this will be accompanied by a division of the paralegal system into a level of
higher ranking norms and a meshwork of concretising norms which can at
all times be modified, which allows the system, with relatively little effort,
to adapt itself to new conditions while maintaining its general orientation
and identity.

Effectiveness. The norms concerned not only define and describe the dis-
course and the expectancy horizon of their addressees, they must also dis-
play a demonstrable causal effect on the activities exercised in the relevant
field of praxis.'® Where the effectiveness of a normative order is clearly
disavowed through serious errors of construction or ubiquitous evasive
strategies, it is hardly sociologically appropriate to speak of a legal or par-
alegal system.

Problem proximity and capacity to learn. The inner structure of a normative
order results, at least in part, from the character of the social problems at
hand. Concrete structuring often contains considerable degrees of freedom.
However, where the appropriate relation between the normative structure
and the problems to be solved is disturbed, this is most often directly
notable as the necessity to restructure the entire apparatus.

Normative anchoring. Just as with the state’s laws, informal orders must have
at their disposal stable foundations of validity in order to be convincing
and durable. The binding power of a given normative system partly results
from the basic substantive necessities in the field of action, partly it is based
on various forms of general exercise and common practice. The result is
that the individual actor can no longer ignore them or argue them to be
just voluntary.

Specialised organs. Additionally, we can only speak of a (para)legal order
when clear-cut competencies have emerged which are especially made to
supervise the implementation of the norms and, when ambivalences and
normative dissonance occur, to make binding decisions and to intervene

17 Merry, S. E., Anthropology, law, and transnational processes, Annu. Rev. Anthro. 21 (1992),
pp. 357-377.

18 In the classic definition of Max Weber, the object of legal sociology is ‘what is factually
happening inside a given community for the reason that the possibility exists that the
participating persons subjectively consider certain orders valid and thus practically act,
orienteering their individual actions around them’: Weber, M., Wirtschaft und Gesellschaft,
Tiibingen (Mohr) 5th edn 1980, p. 181.
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in the case of violations. This idea has already been mentioned by Weber
(‘coercive apparatus’, in German: Erzwingungsstab)'® and it is thanks to
Luhmann that we have the concise formula ‘differentiation of particular

roles’?°

In the close interplay between the empirical material on corporate governance
in the chemical branch and the contemporary debate on economic, legal, and
political globalisation, an analytical concept was generated in which the above
mentioned aspects are conceptually summarised and which seems to be ade-
quate to serve as a guide for further research on the emergence of private
governance structures on the global scale, namely the concept of ‘transnational
self-regulatory systems’ (in German: transnationale Regulative). These paralegal
regulatory orders are relatively long-lasting and stable. At the same time, how-
ever, they are also adaptable, dynamic, multilevel systems of norms and rules
which allow non-state norm-makers to present solutions to politically rele-
vant problems in separate fields of action. They represent systems of norms,
which meet a sufficient degree of acceptance by their addressees to become
factually effective. At the same time they can, if necessary, be enforced even
against reluctance. This also implies that implementation will be supervised
and accompanied by specialised organs intentionally created for this func-
tion.?! Insofar as economic actors make use of their private autonomy in order
voluntarily to undertake tasks which are in the public interest but not explic-
itly required by the formal legal order, the mechanisms called transnationale
Regulative (self-regulatory systems) represent an important supplement to the
state-created legal norms.

For the empirical reconstruction of these regulatory systems, it is desirable
to decode the different elements and levels of norms step by step, carefully
moving from the ‘outer’ layers to the ‘inner’ content. The outside layer consists
of the various statements, announcements, and promises addressing a broader
public (in the case here, enterprise guidelines and codes of conduct) through

19 Ibid., p. 17 and passim.

20 Luhmann, N., Rechtssoziologie, Wiesbaden (VS Verlag fiir Sozialwissenschaften) 1987,
p-79.

2l Their multilevel structure, problem proximity, and capacity to learn are all characteristics,
which transnational self-regulatory structures (transnationale Regulative) — as products
of the business world — share with international regimes, the latter being products of the
state-centric world. Unlike the various international conventions (‘regimes’) with their
various flanking measures, transnational self-regulatory structures show several elements
of direct, sometimes even authoritarian intervention, and various procedures for corrective
intervention. Thisisan important reason for the introduction of a separate analytic concept
tightly connected with the self-governance of transnational non-state actors and not merely
to speak of ‘private regimes), such as Haufler, V., Crossing the boundary between public
and private: international regimes and non-state actors, in Rittberger, V. and Mayer, P.
(eds.), Regime theory and international relations, Oxford (Oxford University Press) 1993,
p. 94.
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which the informal duties, tasks, and rules of diligence receive an additional
binding power.”? The connection between this external and highly symbolic
layer and the normative and organisational structures inside the companies
might be rather loose, but in their external presentation enterprises constitute
themselves — to address only one of the various sociological implications of
private codes of conduct — as relatively coherent units of action. They can
present themselves to the public as environmentally conscious and integrated
actors because, internally, they have company-wide effective environmental
management mechanisms at their disposition. The challenge for sociological
analysis is to determine precisely whether and how enterprises manage, on the
basis of everyday life’s language, to establish stable structures of expectations,
and which concrete external claims are created and covered by the relevant
texts. At the same time, sociological analysis provides an important toolbox
for the juridical practitioner who is concerned with the legal evaluation of
the prevailing codes of conduct. Even when the documents lack direct legally
binding effect, they can, in certain cases, be mobilised to underpin the demands
and claims of external interested parties. The clearest example of this is when
the recipient of a self-binding statement, as a consequence of his legitimate
trust in the announced activities, is affected by losses or damages.?®
Penetrating further into the inner context of the arrangements called
transnationale Regulative, the interpreter will discover a layer of internal checks,
audits, and correction mechanisms. These are the operative basis of private self-
regulation and fulfil the function of equipping the company’s headquarters with
sufficient options to influence the activities of the foreign subsidiaries. Here,
oneisinthe dimension of the above-mentioned specialised organs, professional
roles, and elements of Weber’s ‘coercive apparatus’ for the implementation of
existing norms. The outlined model corresponds with the sociological conven-
tion, that the term ‘implementation’ should be reserved for situations where
‘deviant behaviour will trigger particular activities which serve the preserva-
tion of law and the restoration of a permissible and norm-compatible state
of affairs’?* Transnational self-regulatory systems establish a border between
admissible and inadmissible practices and this border must be protected from
violations if the normative order is not to be given up or left to the addressees’

22 See Kopke, R. and Rohr, W., Codes of conduct: Verhaltensnormen fiir Unternehmen und ihre
Uberwachung, Koln (PapyRossa Hochschulschriften) 2003; Jenkins, R., Corporate codes of
conduct: self-regulation in a global economy, Geneva (United Nations Research Institute for
Social Development) 2001.

The development of the various national legal systems to a greater sensitivity towards
such ‘soft’ and legally difficult to classify phenomena cannot be demonstrated here. As an
overview, see Kondgen, J., Selbstbindung ohne Vertrag, Tiibingen (Mohr) 1981, p. 91; Loges,
R., Die Begriindung neuer Erklirungspflichten und der Gedanke des Vertrauensschutzes,
Berlin (Duncker & Humblot) 1990.

24 Luhmann, op.cit. p. 79.

23
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Outside layer:
Enterprise guidelines

Middle layer:
Internal checks and audits k
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Self-regulatory ‘core’:
Internal environmental and safety
standards

Figure 6.1 Schematic representation of transnational self-regulatory systems

disposition. The empirical task is to reconstruct how internal implementation
is organised; how implementers manage to create an independent knowledge
base, which depth of investigation they reach conducting the various on-site
controls and internal audits, which direct or indirect steering mechanisms they
use, and which (new) division of responsibility between the parent company
and the subsidiaries can be read or derived from these new regulatory struc-
tures. Here, again, a number of questions with legal connection are to be found:
empirical reconstruction can help to reconsider the misleading contemporary
picture of multinational enterprises, which is still strongly influenced by the
old decentralised paradigm. The possibilities for intervention of the parent
company can in certain cases be a legitimate trigger to penetrate the ‘corporate
veil’ (i.e. the protective legal construction of separate ‘parent’ and ‘subsidiary’
companies), in order to assign a juridical duty to compensate damages caused
by the subsidiary directly to the headquarters, where corporate governance was
characterised by provable mistakes and acts of negligence.?

The most detailed part — roughly speaking the ‘core’ of the self-regulatory
systems — consists of a mesh of relatively narrow and concrete standards defin-
ing the particular duties imposed on the various subdivisions, giving detailed
information on which points the norms and rules of corporate governance
exceed the level of care defined by the formal legal standards in the different
host countries. Sociologically, a variety of different types of rules can be iden-
tified which must be interlocked in a functional way if the project of corporate

%5 On the problem of tort or, in particularly extreme cases, criminal liability concerning
multinationals, see Anderes, S., Fremde im eigenen Land: Die Haftbarkeit multinationaler
Unternehmen fiir Menschenrechtsverletzungen an indigenen Vilkern, Zirich (Schulthess)
2000; Meier, W., Grenziiberschreitender Durchgriff in der Unternehmensgruppe nach US-
amerikanischem Recht, Frankfurt (Lang) 2000; Teubner, G., Unitas Multiplex: Das Konz-
ernrecht in der neuen Dezentralitit der Unternehmensgruppe, ZGR (1991), pp. 189-217.



162 MARTIN HERBERG

governance is to succeed: technical rules (such as the velocity of waste water
flow in a water purification plant) will be combined with organisational require-
ments (such as the division of competencies and the intervals of measurements,
maintenance and repair); partly, the relevant rules are formulated in a result-
oriented manner (most often in the form of threshold values, for example,
the concentration of pollutants in a medium), but more often they appear to
be structured in a rather process-oriented manner (e.g., regulations as how to
operate the equipment at hand in an orderly way); partly, it is a matter of dealing
with optimisation rules for the augmentation of environmental performance,
but it is also partly a question of elementary commonsense demands which
no one can violate without accepting the probability of serious damages and
disturbances. Where the empirical analysis succeeds in reconstructing the stock
of precautionary criteria and diligence rules which characterise the translocal
activities of a branch in their crucial dimensions and baselines, that can help the
juridical practitioner in the various host lands to concretise the general clauses
and rather abstract concepts in their own formal legal system such as due dili-
gence, common practice, proportionality, or reasonableness with regard to the
multinationals and their extraordinary problem-solving capacity.?®

The detailed reconstruction of the prevailing explicit or even implicit rules
and norms of the different transnational branches and separate fields of practice
must be handed over to further sociological research. The following reflections
will focus on only one of the three layers, namely the forms and elements of
the internal control and implementation mechanisms; this, first and foremost,
because the literature on cross-border environmental management in multina-
tional enterprises is rather superficial and, moreover, because the implementa-
tion process represents the dimension where the modus operandi of corporate
environmental governance can be observed ‘in action’, manifesting and repro-
ducing itself in various concrete situations and sequences of organisational
interaction.

1. State of research, empirical points of comparison and
analytic demarcations

As outlined above, guaranteeing an accident-free and environmentally friendly
operation represents, in comparison with the setting-up of a new factory and
the design of adequate protective equipment, a relatively difficult task. Because
of the latency and the complexity of potential deficiencies, effective surveillance

26 On integrating informal criteria of diligence into the structure of formal law, see Kétz,
H. and Wagner, G., Deliktsrecht, Neuwied (Luchterhand) 2001, p. 116; Rehbinder, M.,
Rechtssoziologie, Miinchen (C. H. Beck) 4th edn 2000, p. 19; Teubner, G., Generalklauseln
als sozio-normative Modelle, in Stachowiak, H. (ed.), Bediirfnisse, Werte und Normen im
Wandel, Miinchen (Fink) 1982, p. 87.
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without specialised on-site monitoring is hardly conceivable. In fact, this instru-
ment constitutes in each of the surveyed enterprises an indispensable element of
company-wide environmental management, often termed as internal ‘audits’,
‘checks’, or ‘reviews’. As a starting point for sociological reconstruction, a brief
inventory of the objective parameters which represent the external conditions
of self-regulatory monitoring is advantageous, particularly because these char-
acteristics are nearly identical in all surveyed enterprises: in a regular three
to four year cycle, each part of the enterprise undergoes an inspection which
lasts from four to five days. This is done partly through two environmental
specialists from the German parent company and partly under the direction of
German specialists working with a specialist from a third land of engagement.
The auditors review various documents, they conduct inspections of the phys-
ical equipment and they report their findings directly to the top management
of both the parent company and the foreign establishment. As the regularity
and steadiness of internal auditing demonstrate, the headquarters makes con-
stant demands on the subsidiaries to obey the internal rules and standards: the
foreign subdivisions must, in a metaphor often used in the interviews, ‘do their
homework’. At the same time, the considerable intervals between the separate
audits and the tight time-budget during the investigation show that any form
of a completely centralised control or a concentration of all environmentally
and safety-relevant decisions in the hands of the companies’ headquarters are
clearly not intended.

Thereby, a first important point of comparison is identified: although inter-
nal controls mark a decisive step toward overcoming the old fragmented and
decentralised enterprise structure (such as Union Carbide’s ‘steering at arm’s
length’ concept), the efforts towards a stronger integration of the individual
parts of the corporate group do not take the form of a pyramidal hierarchy
or a tightly centralised organisation. ‘We don’t try to undertake anything on
our own initiative, as was stated in one of the interviews, ‘our work is based
on the understanding that the organisation needs supportive activities’ (Inter-
view, 13 December 2000). The audits operate, one could say, according to a
falsifying or fallibilistic logic. Ultimate certainty as to whether in fact all defi-
ciencies and sources of error have been identified is not to be reached with this
method. Monitoring is based on sampling and thus it is unavoidably selective:
the auditors, as was indicated during the interviews, do not conduct chemical
or quantitative measurements, rather, their tests fulfil the task of supervising
the testing done by the foreign subsidiary. In many cases, the auditors have to
rely on the relevant information, descriptions, and explanations which they get
from the local representatives, although it is always possible to probe those data
critically and partially scrutinise their validity.

Despite the selectivity of the audits there is a considerable probability that,
when appropriate strategies and methods of investigation as well as a selection
based on substantive and well-founded criteria are applied, the most serious
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defects at a foreign establishment will in fact be discovered. The flexibility and
openness of investigation also impose some pressure on the local managers
to find the major mistakes themselves, looking through their operations on a
broad front in anticipation of the next audit. The underlying modus of regu-
lation can thus be quite rightly described as indirect regulation, as ‘controlling
self-control’, or as ‘second order review’. In some of the interviews this method is
also strikingly characterised as monitoring following the principle, ‘two heads
are better than one’. The tasks of the corporate representatives for environ-
ment and safety serve as the keystone in a complex meshwork of roles, duties,
and competencies; they function as a kind of supervisor and as ‘initiators of
organisational learning’?’ If a certain degree of distance between them and the
local actors was not maintained this could gradually lead to a rather passive
‘wait and see’ attitude through which dangers and potential risks would be
increased.

The mode of indirect control must not in any event — and herein consists
a further contrasting point — evoke the idea that the safety and environmental
protection managers hold a purely advisory and supportive role without autho-
risation and competence to intervene. However, this is the view of the current
discourse in the business management literature on transnational environmen-
tal management. Some of these contributions tend to exaggerate the dangers
of the centralist and interventionist elements of corporate governance in an
almost excessive manner, as if each form of inspection and influence, be it as
careful as possible, would necessarily suffocate any aspect of individual initia-
tive and responsibility on the ground.?® At times, the multinational enterprises
are, ironically enough, described as a decentralised forum of mutual learning, a
setting of network-like quality, in which the individual units permanently bring
each other to the newest state of the art without the need for any authority or
supervising unit above them.? Although during the interviews the corporate
environmental managers also place great importance on removing all echoes
of authority from their self-description — probably not the least of reasons for
which is the maintenance of a cooperative framework of interaction between
them and the local actors, which eases the task of monitoring — a closer exam-
ination reveals a number of elements which are diametrically opposed to the
often quoted non-binding and decentralised model.

Just the fact that the cycle of checks and controls is fixed indicates that
the local managers’ participation in the control system is not voluntary but
obligatory: in one of the interviews this is emphasised with the words ‘in
our company the subunits don’t need any “motivation”, they simply must do

27 Argyris, C. and Schon, D., Organisational learning: theory, methods and practice, Reading,
Mass. (Addison-Wesley) 1996, p. 229.

28 See Brodel, D., Internationales Umweltmanagement: Gestaltungsfelder — Determinanten —
Ausprigungen, Wiesbaden (Gabler) 1996, p. 449.

29 Hansen, M. W., Cross border environmental management in transnational corporations,
Occasional Paper 5, Copenhagen (Copenhagen Business School) 1999, p. 6.
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it’—a circumstance that also characterises the anatomy of corporate governance
in the other enterprises in the sample, although that point is not always made
so bluntly. Auditing is in no way limited to counselling in the sense of offering
solutions for problems which the local managers have already recognised as
such, the job of monitoring consists in detecting the whole variety of prevailing
weaknesses and errors, including those which are unknown to the practitioners
on the spot and those that are already discovered but not admitted voluntar-
ily. The internal controllers hold the power of defining with binding authority
what has to be regarded as faulty or as a breach of the norms. With the def-
inition that a fact is deficient they do not, however, themselves take on the
position of operational management, although it nonetheless must be seen as
an exertion of influence to arrange the observations along the demarcation of
admissible/inadmissible and to establish the points where corrective action is
required.

In certain cases, the auditors are also given the authority of intervention,
which includes commands and orders of immediate force and which can lead
to the immediate closing of particularly risky production units. That is an
element of their role that (in view of the destructive power of a single error
triggering fires, explosions, or heavy emissions of particularly toxic substances
into the environment) deserves to be judged as inevitable: ‘As auditors we do
that, too’, as was stated in one of the interviews, ‘when we go someplace and see
anything of immediate danger we say “please stop that at once”!” (Interview,
13 December 2000). From this, however, it does not necessarily follow that
direct intervention is the most frequent case, it is only on the table when the
local managers in particular points have utterly failed, that is, the auditors in
such cases function as a sort of ‘supplementary’ decision-maker.

Finally, a third background of comparison concerns the relationship between
the monitoring instruments under research (which have not been formalised
by any international organisation as yet) on the one hand, and the existing
standardised testing procedures such as those described as ‘quality manage-
ment’ and ‘environmental management system’ in ISO-Norm 9000 and in
Norm Series 14000, on the other. The ISO instruments also pretend to be a
type of ‘meta control, but without being able to reach that goal — they attach
too much importance to formal organisational elements such as internal docu-
ments, procedures, and handbooks and neglect most of the substantive aspects
of actual practice. As a result, the accuracy and the concrete usefulness of these
tools is in a rather bad shape: ‘The audit process becomes a world to itself,
self-referentially creating auditable images of performance’®® Thus, in a test

30 Power, M., The audit society: rituals of verification, Oxford (Clarendon Press) 1997, p. 96;
further: Rieker, J., ISO 9000-Norm ohne Nutzen?, in Manager-Magazin, December 1995:
‘ISO has turned into a piece of junk. Mid-sized enterprises all report that not a single week
passes in which no self-proclaimed ISO counselor shows up to promise them the quick
and easy way to the ISO rubber stamp. There are plenty of ready-made handbooks, in
which the company’s name is the only thing missing’ (at 204).
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according to the ISO 14000 norm, neither the state of the protective equipment
on the spot nor the quantity of the emitted pollutants are included, the only
issue is whether the environmentally relevant processes were regularly mea-
sured and documented. This shortcoming can lead to the curious situation
that an enterprise which pollutes the environment excessively can be classi-
fied as in full compliance.?! Even if this assessment of the current ISO audits
may seem too pessimistic to some readers, it is important to see that the envi-
ronmental practitioners under research share this assessment. The danger of
bureaucratic paralysis, as it is almost prejudiced in the ISO norms, has often
been a topic during the interviews, as a negative background of comparison (in
German: negativer Gegenhorizont) to the direction of their own activities. The
following passage was the answer to the question whether it is at all possible
during the audits to gain a realistic image of the state of affairs at the foreign
establishment:

Interviewee 1: This is simply a matter of experience, since we are a mix of
operational and strategic actors, actually everybody for himself, and do
not have this split: ‘there is an audit division doing something theoretical’.
And the more you do this the more experience you acquire.

Interviewee 2: That is our concept, we are gaining information from different
sources. That we do not become specialised in only one area, losing our grip
on reality — that is my biggest fear, that we lose our grip on reality, instead
we always seek to find out what’s really going on at the site (Interview,
15 January 2001).

An effective audit demands both an overview of the organisational structure
including competencies and procedures, as well as an investigation of the fac-
tual practices concerning the daily operations, maintenance, and renovation
of plant equipment. The complementarity of both dimensions requires that
each auditor has a double qualification as ‘strategist’ (organiser, manager)
and as practitioner with the necessary ‘grip on reality’ (engineer, technician),
being able to interconnect both dimensions in a sensible way. The phrasing
‘there is an audit division doing something theoretical’ is a caricature of an
approach which, instead of controlling self-control in the subdivisions, only
produces descriptions of self-descriptions. It signifies an approach which is
also unlikely to be taken seriously by those being audited. From the cited
statements, it can be derived that a formalistic regime such as that of ISO
14000 will not be adopted by the practitioners under research and, should they
still take some of the elements of ISO 14000, these aspects will, in all events,

31 For criticism see Krut, R. and Gleckman, H., ISO 14000: a missed opportunity, London
(Earthscan) 1998.
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be complemented through other, more substantial and well-founded tools of
investigation.*?

2. Instruments and methods of corporate governance:
inquiry, counsel, instruction

For a more exact analysis of transnational environmental management in the
chemical branch, it must be reconstructed which role techniques, framing
strategies,* and governance tools the relevant non-state actors employ in order
to reach a realistic assessment of the on-site situation during inspections and
to maintain an appropriate balance between local operational responsibility
and global company-wide governance. In principle, irrespective of the loca-
tion being monitored and irrespective of the person conducting the checks, the
sequence of proceedings remains the same in every audit. Before the auditors
departure for their visit, they have a look through various documents, such as
the descriptions of production processes and plant types at the factory under
examination or documents concerning the modifications and renovations car-
ried out over thelast years. This step fulfils the function of getting a first overview
and finding provisional clues as a starting point for further inquiry. If an audit
of the location has already been undertaken in the past, one examines the ear-
lier audit report for the deficiencies that were recognised and the corrective
measures that were imposed on the subsidiary (which again demonstrates that
environmental reviews, despite the temporal intervals, are directed towards a
long-term integration of the various subunits into the corporate structure).
Before the auditors proceed to their on-site inspections, an intense prelimi-
nary meeting with the personnel in place is conducted as an intermediary step.
This step fulfils an important function as an ‘opening bracket’ (Goffman) and
requires on average half a day. ‘Everybody is a bit scared of strangers, people
there are a bit scared, and we are a bit scared too. To overcome that, we don’t
just start by discussing the issues, we also try to break the ice on the first after-
noon’ (Interview, 15 January 2001). The emphasis on ‘ice breaking’ indicates
a distinctive awareness that the investigation can cause a certain uncertainty,
a considerable degree of distrust, and various strategies of dissimulation and
evasion on the part of the audited. At the preliminary meeting, the participants
will be told what is coming towards them during the field work and they are
assured that acceptable and appropriate solutions for any problems revealed
will be found. This serves to assure the collaboration of the local personnel

32 Such additional initiatives to substantiate ISO 14000 are not, sociologically speaking, an
indirect outcome of the ISO standards, instead, they must be seen as further proof of
ISO 14000’s dysfunctionality. But see Meidinger, E., ‘Private’ environmental regulation,
human rights and community, Buffalo Env. L. J. 7 (1999/2000), pp. 125-237, at 202.

33 On the concept of ‘frame’ in interpretative sociology, see Goffman, E., Frame analysis: an
essay on the organization of experience, Cambridge (Harvard University Press) 1974.
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as an important precondition for conducting the audit in a trouble-free and
frictionless manner: ‘in the past, cover-ups would certainly take place — that
is actually now only the exception, because they know there is a fair treat-
ment’ (Interview, 13 December 2000). The tendency of employees (or some
employees) to treat unpleasant information as an internal secret of the foreign
subsidiary necessitates particular efforts for the creation of trust, and the cor-
porate environmental and safety managers address this problem by seeking to
transform the loyalty of the local personnel to the local firm into a loyal and
engaged attitude toward the demands of the corporate group.

When the frame of interaction is established and the staff’s most important
reservations are dispelled, the substantial field work can begin, starting with
an evaluation of the formal organisational structure, internal programmes and
competencies, and moving on to an inspection of the physical devices on the
ground. Each of these steps takes an entire day. The particular sequence, start-
ing with a review of the present management system, refers to the fact that
significant organisational deficits can often be revealed simply by a pure tex-
tual analysis of the relevant internal regulations. Existing gaps in the structure
of competencies and missing procedures for certain problems represent defi-
ciencies of such structural significance that they can under no circumstances
be compensated by the talents and the improvisation of the personnel on the
shop-floor; but, at the same time, it is important to see that even the most
convincing and graceful formal structure is no real assurance against defec-
tive applications and forms of negligence and failure. Investigating the formal
structures fulfils the function to find out, ‘is a closer inspection on the ground
needed, or are the results already such that one can say, “I'm sorry, but you
are no hero here” (Interview, 13 December 2000). System failures (i.e. gaps in
the formal structure) which reveal themselves during the textual analysis often
give cause for immediate complaints, while the inspections on the following
day fulfil the goal of putting those parts of the enterprise’s management system
to the test which at first seem unproblematic.

This second part of the process, on-site inspections, represents an impor-
tant step towards the ‘three dimensionality’ of the object under investigation.
Many technical and organisational shortcomings can even be discovered with
the naked eye, if one only takes the step of going in the field: for example, open
containers of chemicals standing about the work-place, mislabelled or unla-
belled containers, leaking gas and liquids, or workers without adequate pro-
tective clothing.** Many of the hidden and, at first glance, invisible problems

3* For an overview of the dramatic failings which can arise in the realm of labour and health
protection even in the German parent company, see the examples provided by Hien, W.,
Chemische Industrie und Krebs: Zur Soziologie des wissenschaft-lichen und sozialen Umgangs
mit arbeitsbedingten Krebserkrankungen in Deutschland, Bremerhaven (Wirtschaftsverlag)
1994.
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can also be identified on site, if a special perceptual structure is employed — an
open analysis and a deciphering mode of investigation, inferring indirectly the
critical aspects and possible sources of error from both, the visible elements
of a plant and the explanations of the operational personnel. This implies a
nearly criminological attitude on the part of the auditors, some ‘competent
scepticism’ and the readiness to concentrate also on inconspicuous aspects, to
analyse them in depth, and to question the taken-for-granted procedures of
daily plant operation:

You see it through questions. You go through the location and things
become quite obvious. And you ask, right then, can you give me a rough
idea how this functions, and how is it handled and what happens, if it fails.
And you immediately note whether your partner really has it together or
whether he is somehow evasive. And then you go on, so now I have the
feeling that — look here, we’re doing that, in this case we do it so and so.
Is that a possible path in order to help you? And then it gets worked out.
(Interview, 15 January 2001).

The local practitioners will be confronted with the request for details, with
possible and hypothetical technical alternatives (‘look here, we are doing that so,
and so’) and with the question why this concept and not some other was chosen.
Presenting himselfin a markedly jovial manner, the just cited practitioner still is
conducting a test. Sociologically, the emphasis on a free and easy style does not
contradict the classification of the audit as an oral examination, in fact it even
confirms that interpretation. The local representatives are forced to mobilise
good reasons why a particular solution was chosen. They must clarify whether
all possible alternatives were taken into consideration, and they must prove that
all hypothetical sources of disturbance are covered (‘what happens if it fails?’).
Evasive answers are an indicator that the addressed problem has apparently not
been sufficiently considered. At the same time, the playing field for omissions,
evasions, and euphemisms is further restricted by the auditor’s possibility to
scrutinise the information at any time on the basis of the visible parts of the
present technical devices.

Thus far, some remarks on the corporate managers’ methods and tech-
niques to create an independent and reliable database for the assessment. As
outlined above, the concepts of private governance, of paralegal orders, or
transnational self-regulatory systems (in German: fransnationale Regulative)
should be reserved for situations where breaches and violations lead to effec-
tive counter-measures. Now the simple definition and indication of deficiencies
by acknowledged technical experts also have their own persuasive and binding
authority: practices which had been overlooked or pushed into the background
are thereby made visible and drawn back into the centre of attention. Those in
positions of responsibility are instructed as to the concrete risks, dangers, and
damages resulting from the identified omissions, and this cuts off their strategic
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possibility of exculpating themselves on the basis of surprise, inexperience, or
problems in the transfer of knowledge. In the description of one of the interview
partners: ‘Well, there are situations in which it is often repeated, “No, I did not
know this or that, not at all”. Assuming that this is true, it is a reasonable result of
the review to be able to say “well, please do that then™ (Interview, 13 December
2000). Even if the auditors abstain from presenting their critique as formally
binding commands, their instructions bear a significant degree of obligation,
since the auditors are exponents of reliable expert knowledge and raise well-
founded objections which the addressee cannot ignore without thereby putting
his own technical competence at stake.

However, the governance tools and ‘authoritative resources’ (Giddens) of the
corporate managers clearly reach far beyond the execution of their technical
competence. As outlined above, violations of the basic rules of plant opera-
tion trigger direct intervention and commands of immediate force. In certain
particularly dangerous fields, one could say, the operative autonomy of the for-
eign subsidiary turns out to be an ‘operative autonomy under reservation’ —
the reservation being that the auditors will, in the case of significant failure
on the spot, act as direct representatives of the corporate headquarters, reach-
ing through the subdivisions’ autonomy. This interventionist element is to
be found in all companies in the sample, irrespective of the fact that many
of the interviewees tend to put the accent on the cooperative and persuasive
aspects of their task. In the present case, as in every form of norm enforcement,
an appropriate combination of intrinsic and extrinsic leadership elements is
necessary: undoubtedly, stimulating the employees’ commitment to the inter-
nal norms and rules, improving their diligence by instruction and training,
and the creation of an integrated system of values, are important preconditions
for a frictionless coordination, but without the flanking effect of hierarchical
tangible tools, voluntary means alone would remain a mostly unreliable and
inconsistent mode of governance. From today’s perspective, the installation of
the appropriate steering mechanisms represents an indispensable element of
the existing state of common sense in the branch. When the parent company
becomes aware of serious errors in its subdivisions, it cannot limit itself to
internal suggestions and warnings, particularly when these turn out to have
no effect. Acting as a mere consultant in the face of threatening disasters and
damages, the parent company would take the role of someone who already has
accepted these damages and who gives his warnings simply pro forma, as an
immunisation against later inculpation.*

35 This seems to have been exactly the attitude of Union Carbide with regard to the chaotic
factory in Bhopal. From today’s perspective, the scandal is above all the fact that the site’s
problems were well known to the directors but effective counter-measures were not taken.
See Bogard, W., The Bhopal tragedy: language, logic and politics in the production of a hazard,
Boulder (Westview Press) 1989, p. 5.
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For the large amount of ‘middle-range’ problems, problems which require
correction but are not so severe as to trigger direct intervention, the major
governance tool consists in the audit reports, which at the same time represent
the concluding point of each individual audit. These documents contain a
list of the identified shortcomings, often weighted according to their potential
for causing damages. The reports also describe the concrete counter-measures
defined by the auditors. Those are often presented in the style of non-binding
recommendations. However, their non-binding character is restricted to the
choice of means, while the cure of the defects in a reasonable time span is
obligatory. Deficiencies which had already been criticised in the context of
an earlier audit, but which remained uncured in the meantime, are labelled
as such and particularly emphasised. The fulfilment of the stated duties is
guaranteed through the corporate hierarchy as an important backing for the
internal auditors: the findings are passed over to the leaders of the concerned
divisions so that these can exert influence on the responsible site managers. At
the same time, the leaders of the subdivisions must themselves give account to
the board of directors. In all enterprises of the sample, the board holds special
meetings on company-wide environmental and safety issues once a year, where
the basic results of internal monitoring are discussed and evaluated.

In sum, corporate environmental managers serve as the driving force in a
complex apparatus of observation, reporting, and implementation. Even where
their competencies seem to be only preparatory to decision-making, they are
of significant influence. Instead of creating additional units restricted to coun-
selling and other supportive functions, well-integrated new task forces with a
considerable basis of authoritative resources were installed, thereby reorganis-
ing the division of responsibilities between the parent company and the various
subsidiaries in a more adequate way.

3. Some reflections on the reach of the analysed self-regulatory
systems; goals for further research

The preceding reflections were intended to reveal a layer of practices by which
the separate subsidiaries of a multinational company are embedded i