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Preface and Acknowledgments

Songs without Music is about the aesthetic dimensions which lie at the
heart of law and justice. Aesthetics is the faculty which reacts to the images
and sensory input to which we are constantly exposed and which, by their
symbolic associations, significantly influence our values and our society.
“Legal aesthetics” suggests that the discourse of law is fundamentally gov-
erned by rhetoric, metaphor, form, images, and symbols.

Mapping this space involves three dimensions. First (in the first three
chapters), an aesthetic methodology, sensitive to the form and imagery of
legal texts, can illuminate both the meaning and force of law. Second (in the
“Requiem” and “Variations”), an aesthetic epistemology helps illuminate
the social values which find expression in law as well as the form they take.
Social conflict is not just an argument about reasons; it is also a battleground
of symbols. Third (in the last two chapters), taking aesthetics seriously is
shown to have normative implications. If we thought that symbolism and
imagery were not just failures in law’s rationality but part of its power, what
would the legal system look like? The thesis contrasts a variety of modern
legal theories and argues that each show a commitment to particular aes-
thetic values. I conclude by attempting to conjoin the ideas of legal plural-
ism with the changing aesthetic tenor of the times, in order to find new ap-
proaches to law and new metaphors through which to give them life.

These dimensions are developed using a range of analytical tools of grow-
ing significance in legal theory, including semiotics, legal history, literary
studies, and poststructuralist philosophy. At the same time, each chapter fo-
cuses on a different case study of legal discourse, including the history of the
English statute, capital punishment, illegal drugs, and contemporary legal
theory.
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A complex interrelationship of meaning and structure is fundamental to
this approach to law. By treating a text, legal or otherwise, as merely a se-
quence of logical propositions, readers miss its formal, metaphorical, and
symbolic meanings. In the pages that follow, therefore, aesthetic as well as
logical techniques are used to develop this argument. Each chapter is based
on a different musical form, and each uses music as comparison and exem-
plar. Songs without Music has been designed not only to talk about aes-
thetic meaning but to embody it.

The use of music throughout these Songs requires further elaboration.
In the beginning was the word, but before the word came the voice, raw and
unformed, just a potential awaiting exploration. The idea of many voices—
of poly/phony—runs through this work like a refrain, and, of the many
voices summoned up, the most insistent and the most protean is that of mu-
sic. If this opus is about law and meaning, then music is its leitmotif.

There are at least three aspects to this attempt to use music to convey
meaning. The first is structural. Each chapter is structured as a kind of
textual equivalent to a different musical form, and often on the basis of a
particular example of it. Each is meant to be, then, a kind of song with-
out music. I am thinking here of the famous Songs without Words of Fe-
lix Mendelssohn, who may or may not have been a distant ancestor of
mine. Mendelssohn, at any rate, was my father’s name and my own secret
patronymic.

Chapter 4, to give one example, is organized around Mozart’s Requiem
and has sections entitled “Agnus Dei,” “Dies Irae,” and so on. These sec-
tions parallel the organization of a requiem and at the same time capture
the essence of the arguments [ make there.

Chapter 1, which is modeled on the C-major prelude of Bach’s Well-
Tempered Clavier, is a more complex example. The chapter evinces a pat-
tern of unfolding and emergence which reflects both the organization of the
first prelude and the Foucauldian argument about the emergence of mod-
ernism which I relate to it. Several characteristics that the chapter shares
with the prelude and with Foucault’s interpretation of modernism will help
to draw out these connections. First, that of unity, an expression of an aes-
thetic ideal. Like the prelude, the chapter is not divided into distinct sec-
tions but evolves continually from point to point. Second, that of identity,
an exemplification of modernity’s focus on individualism as the unit from
which societies are not so much built as accreted. Just as the prelude is built
on a musical unit or atom of eight notes whose pattern is constantly re-
peated throughout the piece, so too the chapter is built of paragraphs each
of which is about the same number of lines long. The paragraph is like a
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block of Lego—or like the individuals in a modern society—out of the
very commensurability of whose members infinite structures may be built.
Third, that of duality, which reflects the dichotomization at the heart of the
modernist dilemma: between form and content, self and other, reason and
the aesthetic. In the prelude, the eight-note unit is played twice, identically,
in every bar—in fact, the idea of a double is of more general significance
in the scheme of the Well-Tempered Clavier. The chapter, for its part, uses
paired paragraphs whose arguments respond to and balance each other.
They form bars of two units each, and in twinned lockstep the chapter thus
proceeds. Finally, that of a calculus of gradual changes and shifts—a Fou-
cauldian interaction between identity and duality. The prelude is not static;
it uses the formula of units and bars to build ever bigger structures in a
continuing process of expansion and change. In the chapter, too, units form
larger units in a continuing process of exegetical building. The seamless
feeling given by the form masks a layered structure of some care, and this
structure creates a form which both disciplines and contributes to the con-
tent of the chapter.

The second aspect of the use of music as a voice which articulates what
[ mean by the aesthetic is thematic. The musical compositions which are
the focus of each chapter have specific relevance to the arguments devel-
oped there. “Motet,” for example, centers on a comparison between the his-
tory of the English motet from 1200 to 1500 and the history of English leg-
islation over the same period. The same formal and stylistic changes took
place in each discipline, suggesting a parallel change in the worldview of
both. Musical themes are brought to bear very differently in the Requiem,
the Latin text of which expresses certainty in God’s infallible judgment of
the dead. This acts in ironic counterpoint to the U.S. judicial system’s failed
attempts, in the area of capital punishment, to replicate such certainty in
deciding who will live and who will die. And in “Quartet,” to give another
example, both the history and musical content of Messiaen’s remarkable
composition are used to help talk about the dangers of modernism and the
paradigm shift to postmodernity which we are undergoing.

The third way in which music expresses meaning is emotional. Each
piece of music provides its corresponding chapter with a distinct character.
“Prelude” attempts to capture the meditative mood of the Well-Tempered
Clavier, just as the obsessive strains of Rachmaninoff’s Rhapsodie on a
Theme of Paganini infuse “Variations on a Theme” and a certain reflective
whimsy colors “Quodlibet.”

In each chapter, these aesthetic resonances are developed differently.
Music gives “Prelude” its pace and its style and provides a literal reflection
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of Bach’s structure. In “Fugue,” polyphonic music is a metaphor and a gen-
eral framework for the argument. In “Motet,” the musical history of the
Renaissance is used as a metonym to the legal history of the same period.
In “Requiem,” Mozart’s music influences the form of the chapter and at the
same time provides an ironic commentary on it. In “Variations,” the mu-
sic of Brahms and Rachmaninoff provides stylistic and analytic insight into
the argument about obsession developed there. In “Quartet,” the music of
Messiaen and others provides historical and cultural insight into the devel-
opment of legal theory. In addition, in both “Quartet” and in “Quodlibet,”
aesthetics is defended as a human value of intrinsic importance. The expe-
rience of musical appreciation is therefore a normative influence on the
ideas about justice there advanced.

The ideas which this book crystallizes have developed over several years;
parts in some of the chapters have appeared in other published sources. Part
of “Motet” was originally published as “Statuta v. Acts: Interpretation,
Music, & Early English Legislation,” Yale Journal of Law & Humanities
(1995), vol. 7, pp. 317—66, and is reproduced with their kind permission.
Part of “Variations” was originally published as “Metamorphoses: Clash-
ing Symbols in the Social Construction of Drugs,” Journal of Drug Issues
(1995), vol. 25, pp. 799—816, and is reproduced with their kind permission.
Part of “Quartet” was originally published as “Beyond the Provincial:
Space, Aesthetics, and Modernist Legal Theory,” Melbourne University
Law Review (1996), vol. 20, pp. 1048 —71, and is reproduced with their kind
permission. All were substantially rewritten for the submission of a doc-
toral thesis to the Institute of Comparative Law at McGill University, Mon-
tréal. The whole was then completely rewritten for the purposes of this
book. None of this could have come to fruition without the constant help
and support of many people, including my family and friends on three con-
tinents. [ am especially grateful to the support and enthusiasm of the Law
Program in the Research School of Social Sciences, Australian National
University, which in 1996 gave me the perfect environment in which to
finally complete this work. But the bulk of my research and writing was
done in Montréal from 1991 to 1995. My study was funded, and gener-
ously so, by a Commonwealth Scholarship from the Government of
Canada. The officers of the Canadian Bureau of International Education and
the International Council for Canadian Studies, who at different times ad-
ministered the scheme, were unstinting in their generosity and unfailing
in their enthusiasm. Study under such conditions was a rare privilege.
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In Montréal, my teachers, colleagues, and friends in the Faculty of Law
at McGill University welcomed me into an intellectual community subtler,
more sophisticated, and warmer than I could possibly have imagined. I am
forever in their debt. My supervisors, Professors Margaret A. Somerville
and Roderick A. Macdonald, gave me the inestimable gifts of their time and
patience, their wisdom and their friendship. It is invidious to single out one
over the other: both showed me an interest and engagement above and be-
yond the call of duty. Appropriately enough, I learned more than I can say.
In return, I note that the scholar who said tempus edax rerum did not un-
derstand the workings of memory.

The final work on this project was completed while T worked in Austra-
lia, first at Macquarie University and then at the University of Sydney and
with the great support of the University of California Press. [ am especially
grateful to Ed Dimenberg, who as commissioning editor took a brave punt
on this book—my respect and gratitude are unbounded. And my thanks
are due, too, to Professor Peter Goodrich, then at UCLA Law School and
Birkbeck College, London, and now at Cardozo School of Law, New York;
to Tracy Strong, the Department of Political Science at UCSD, and to Susan
McClary, the Department of Musicology at UCLA. All provided invaluable
comments and suggestions about the whole text. The support and friend-
ship of Peter and Susan, in particular, is a continuing source of delight to me.

I could not even have conceived of this project without this polyphonous
encouragement, for they helped me develop words out of my raw and un-
formed voice. But for the final product of these labors I am entirely cul-
pable. The core of my argument is that aesthetics is a crucial part of how
we understand the world. If this is true, then it is important not merely to
talk about aesthetic meaning in law but to embody it; to exemplify aes-
thetics as well as to explain it. Inspired by writers such as Ttalo Calvino,
Claude Lévi-Strauss, and Douglas Hofstadter, the use of music in this work
is one way in which I attempt to communicate symbolic meaning aesthet-
ically as well as discursively. At some point, then, we must all stop putting
into imperfect words our emotions and debts, our thoughts and our feel-
ings, and begin rather to enact them. That point, I think, is right now.
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PHILOSOPHIES OF AESTHETICS

Introduction 1: A Musical Voyage. A little piece of music, the manuscript
of which is reproduced above, might even now be heard as it flies through
deep space aboard the Voyager spacecraft. It has been sent on a mission in
search of other worlds, our frail hurtling embassy to the unknown.! A ges-
ture to the galaxy, the regular pattern of sounds which these written signs
denote has been chosen to represent something ineffable but eternal about
our planet, about a species which happens to inhabit it, about a way in
which that species expresses itself, about an aspect of its being which finds
fulfillment in the expression. A pattern of pitches, unfolding with unhur-
ried inexorability, never quite predictable, never quite surprising; ham-
mers striking keys, a bold sound and sudden decay; the unmistakable inter-
pretation of Glenn Gould. The composition is the merest gesture of hope
amidst the sterile silence of space, and in that it is a perfect counterpoint to
the spinning craft which carries it forward, and out, and away.

Introduction 2: An Aesthetic Voyage. What is it about those few bars
which seems to embody the creative process? In the pages that follow I ex-
plore how our experience as aesthetic beings is an aspect of our under-
standing of the world and the law; how there is a way in which aesthetic dis-
course, and the experiences which underpin it, can enrich and make more
complex our often crudely dichotomous understanding of the relationship
between legal order and social conflict. Clearly, when I talk about “the aes-
thetic dimension” of experience, I do not mean simply a painting or a piece
of music. [ am trying to get at a much more pervasive part of our percep-
tion of the world, of which art and music are simply a greatly refined and
concentrated aspect. What is aesthetics about and how does it contribute to
our understanding?—that is my task here. This chapter is a prelude, then.
It lays the groundwork and hints at future themes. My interest lies in the
idea of aesthetics generally and not in its characteristics in any particular
medium. But before extending it to the world at large, I wish to begin by
discussing the meaning of aesthetics in the more familiar context of art and
music. The first prelude of Bach’s Well-Tempered Clavier® will serve as a
sextant as we embark on this voyage. Its advantages are its beauty, its fa-
miliarity, and its simplicity. To be sure, it is Glenn Gould’s idiosyncratic
rendering of that text which traverses the galaxy and which is etched upon
my mind. But let us try and move away from the specifics of a particular
performance, to a consideration of the musical text.
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Well-Tempered Clavier 1: Rhythm. Here music is stripped to its most
elemental form. There is no melodic line here, no change in dynamics, no
rhythmic complexity or variety. With the exception of the last line, every
single bar is made up of a simple unit or pattern played twice. Just eight
notes, one after another, repeated. And every bar thus formed is like the
one that follows it and the one that goes before. The only textual variety is
therefore harmonic, and even here there is as little change as possible. The
piece is in C major, the simplest of keys to play. In every bar the pattern of
ascent and descent is identical—five notes form a climbing arpeggio, the
last three notes repeated, thus providing an eight-note unit which is then
repeated without variation.? The actual notes that form this pattern change
in each bar—but only minimally.* Normally only one or two notes of the
five that form the arpeggio will change from bar to bar. Each is thus only a
fractionally modified version of its neighbors. The effect is of subtly chang-
ing harmonies, the aural equivalent of the gently shifting hues of a sunset.

Well-Tempered Clavier 2: Structure. Nothing programmatic guides
our thoughts away from the pure abstraction of the notes. It is simply called
a “prelude,” which is to say a beginning or an introduction. It has a num-
ber, not a name, and thus takes its place as the first of twenty-four, each in
a different key, corresponding to the twenty-four different major and mi-
nor keys possible—the pieces again being so organized that the move from
the key of one piece to that of the next is also, stepwise, as small as possible.
These twenty-four, along with the fugues which are their companion pieces,
belong to a book. The Well-Tempered Clavier is made up of two such books,
each arranged in the same way. There is a multiple symmetry at work here:
the structure of the Well-Tempered Clavier as a whole is reflected in the
structure of the first prelude, like an oak caught in an acorn. The unbroken
regularity of note pursuing note, throughout the prelude, is paralleled by
the unbroken regularity with which prelude and fugue succeeds prelude and
fugue, throughout the book. At the same time, as the repetition or doubling
of each unit (which forms a bar) is consumed by a gradually changing har-
mony (which forms the prelude), a gradually changing tonality from piece
to piece (which forms the book) is consumed by the repetition or doubling
of each book (which forms the whole work).¢

Philosophy of Aesthetics 1: The Dream of Certainty. Let us expand our
discussion from a particular musical artwork to the concept of art more gen-
erally. From the standpoint of philosophy, the aesthetic appears as a prob-
lem. As a discipline traditionally based on the paramountcy of reason, phi-
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losophy has tried not to explain the power of the aesthetic but to tame it.
Behind this attitude has lain philosophy’s search for objective and absolute
“right answers” to moral questions. The relationship of the rational and
the nonrational, the faculty of reason and the realm of the aesthetic, has de-
veloped in the shadow of this quest.” Thus for the Greeks and those who
followed, truth was “out there” in the universe and discoverable by dint of
intellectual reflection.® In Plato, art is at best an imitation (mimesis) of this
external truth (so too in Plotinus) and, at its worst, a kind of falsehood or
surrender to “feelings and unhealthy cravings.” The aesthetic was “the
soul’s foolish part.”® And in St. Thomas Aquinas, for example, though ob-
jective truth has been sanctified, its existence is not in question. Aquinas
defends metaphor and poetry as Plato does not. God’s truth can be dis-
cerned rationally, by the literal Word, or revealed spiritually, by metaphori-
cal words. But for Aquinas both are means of access to the same objective
reality, albeit “veiled,” in the latter case, by “sensible imagery.” 1

Philosophy of Aesthetics 2: The Enlightenment. The great Enlighten-
ment trend toward scientific rationality made problematic the idea that this
truth was “out there,” whether in the structure of the universe or the mind
of God. But later philosophers did not abandon their desire to find truth an
objective and absolute home. Rather, they simply transferred the place in
which it resided inward, to the newly autonomous human self and to the
faculty of human reason. It was now the uniquely human discourse of rea-
son which was treated as the window to an absolute and objective reality.!!
In this context, the danger of the aesthetic, for philosophy, still lay in its ca-
pacity to undermine the promise of reason; its legitimacy, on the contrary,
was as a different and subservient mode of apprehending the same rational
truths. Kant and Schiller sought to domesticate “the egoism of taste” by
positing the meaning of beauty as a force through which we could learn to
internalize the rational call of conscience and of duty.'? Beauty was the in-
ner sense by which the voice of reason came to be not only heard but felt—
transforming authority to hegemony, force to free conformity, and punish-
ment to discipline.

Beauty and Nature 1: As Truth. With the Romantics, the hegemonic func-
tion of the aesthetic remained, although its status changed from that of a
servant of rationality in the quest for truth to a substitute for it. Not, of
course, that this was an approach without its forebears. Long before the
golden age of Greek philosophy, with its valorization of the rational, art was
the traditional repository of truth claims; in many societies that remains
the case.’> How could such societies even conceive of the dichotomy of rea-
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son and beauty when art was everything and everything was art? The Ro-
mantic conception of art began again to assert its authority at the expense
of reason rather than in its service, but it still did so in the search for a
source of objective truth and not as a rejection of it. If truth could no longer
be derived from the universe, God, or reason, the Romantics supposed it
could still be discovered through feeling.!*

Beauty and Nature 2: As Objectivity. For Keats, and in similar terms
in the Earl of Shaftesbury, “beauty” and “truth” were treated as equivalent.
Bosanquet, whose History of Aesthetics was long influential, declared axi-
omatic “the objectivity and necessary historical continuity of the sense of
beauty.”® Following Rousseau, neoclassical and early Romantic texts fre-
quently justify the aesthetic as a way of discerning the truth encoded spe-
cifically in nature. Where before, beauty was supposed to give voice and vi-
sion to the wisdom of God or the reason of man, it was now interpreted as
expressing the truth of nature. But notice that art continues to be mimetic
of something objectively true for all time and all people.’® Its claims to a
transcendent universal content thus shored up, the aesthetic continued to
perform an ideological function, rendering power relations “natural” and
therefore beyond argument.'” After all, remarked the Earl of Shaftesbury,
it was “not porters or beggars” whose nudity we would find beautiful but
only “bodies . . . of the finer sort.” 18

Nietzsche 1: Relativity. There have been voices of dissent from this tra-
dition, in which beauty has been used as the means of communicating and
legitimating one supposedly objective authority after another. Most elo-
quently, Nietzsche, turning orthodoxy on its head as he did so often, in-
sisted that the time had come for philosophy to justify itself to art. Inas-
much as the philosophy of the aesthetic had so often been concerned with
the regulation of feelings, the achievement of control over emotions, and
the smothering of the turbulent will, Nietzsche, for one, would have none
of it. Here at last was a clarion call to attack the hegemony of reason in the
construction of values; an agenda which has been pursued with relentless
vigor over the past century.'® Our faith in the ability either of reason or of
nature to ground objective truth must now be taken to be as shaky as our
faith in the ability of God or the universe to do the job.

Nietzsche 2: Certainty. Nietzsche, however, did not surrender his de-
sire for certainty any more than Plato or Kant. He merely transferred the
locus of the fulfillment of that desire yet again, to the sense of beauty it-
self.? In Nietzsche, the mimetic aspect of the aesthetic is finally broken: the
aesthetic is no longer a mirror which reveals the truth of God or reason or
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nature. Rather, beauty becomes a means of access to a truth that glows
within us. But there is still an assumption here that the aesthetic is not con-
tingent, that it has something objective to tell us about the world.?! In Nietz-
sche’s philosophy, moreover, a mighty ego was at work.?>2 When he wrote
that “it is only as an aesthetic phenomenon that existence and the world are
eternally justified,”?> he was by no means speaking as a relativist. Nietz-
sche believed in the objective validity of his own perception of beauty. Ironi-
cally, Nietzsche is at one with Kant on this point, for Kant too declared that
in claiming that something is beautiful we are making a judgment which
demands universal assent.?* Though their visions of the beautiful differed
radically, both transformed their egotistical desire for an objective basis to
their own feelings into a fundamental principle.

The Objectivity of Beauty 1: Introduction. This desire for objective truth
about the world (born, perhaps, of a fear of uncertainty which often finds
expression in a distrust of emotions and the subjective)?® has constantly
underpinned the philosophy of aesthetics, though the way in which it has
fulfilled this desire has varied through the ages. Yet surely any attempt to
reduce the aesthetic to the status of a dependent variable—a singer in the
song of God, reason, or nature—must now seem contrived. To some extent
this realization gave birth to the modern tradition which we find in and af-
ter Walter Pater, wherein the conjunction of aesthetics with ideas or truth
has been abandoned in favor of a focus on the very experience of beauty
and the phenomenology of the feelings it engenders.?® But we are not yet
home and hosed. Grant autonomy to the aesthetic as a discrete “universe
of discourse,”?” and the Voyager-like quest for certainty in that universe has
not yet been extinguished. Indeed, from Aristotle on, a current of writers
has attempted to establish the objectivity of aesthetics not in terms of other
discourses, of logic or of ethics, but in its own terms.?8 Still we are engaged
in a quest for something absolute and unchanging, although now we do
not wish to know whether an aesthetic judgment is (really) true or (really)
right but whether it is (really) beautiful.

The Objectivity of Beauty 2: Beardsley. Working in this tradition,
Monroe Beardsley argues that a “true” judgment of aesthetic merit can be
achieved by evaluating an artwork in the light of three variables: unity,
complexity, and intensity. Put succinctly, the more that a work of art pos-
sesses all these qualities, according to Beardsley, the greater its intrinsic
aesthetic value.?” This is helpful; it certainly aids in our appreciation of a
work of art to consider these aspects. Beardsley, however, would go further
and argue that these criteria allow us to make an objective judgment of the
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work. Such an assertion of universally applicable “general canons” or rules
is surely wrong. Unity and diversity are both, in the appropriate context,
virtues, as are differing degrees of complexity and simplicity, intensity or
passivity. What we mean by aesthetics cannot include reference to some
objective criteria of value, since so much of our response is contingent on
the particular work and its context.

A Critique of Objectivity 1: Bach. What of the prelude? Could anything
be less complex in design or realization? And yet an extra note, the intro-
duction of another variable, would flaw the experience it creates. Beardsley
would argue that its simplicity is compensated for by its great unity and in-
tensity.>® This grievously misdescribes the experience: its simplicity is not
a defect overcome or a disadvantage outweighed—it is the very heart of its
magnetic power and beauty, as it is also, perhaps, in some of the paintings
of Mark Rothko. We have something of a test case in relation to the pre-
lude, since the Romantic composer Gounod added a tune to the words of
“Ave Maria” above Bach’s harmonic ground, leaving the latter untouched.
The unity and intensity of the original are surely unimpaired; all that has
been added are various levels of complexity. But as beautiful as the Gounod
is, who would suggest that it therefore betters Bach?

A Critique of Objectivity 2: Mothersill. 'When we are faced with the
particularity—the uniqueness— of a work of art, no principles can predict
our experience or judge its effect. Beardsley’s canons may provide us with
a language in which we can describe why we like something, but they can-
not provide us with reasons to guide our judgment beforehand. A “law” or
a “principle” of aesthetics would be a proposition, whether universally ap-
plicable or only particular to an individual, which could define for us what
it is about an artwork that makes it aesthetically appealing. Mary Moth-
ersill argues, however, that “nothing I have learned from past experience
gives me grounds for saying in advance of a work by Bach . . . that provided
it manifests a particular feature, [ will be pleased by it.” The merit of a poem
or a piece of music is so specific to it that nothing we could say about why
we like it could help us assess or predict the merit of something else (equally
specific).>! There are no criteria that can allow us to determine as a rule
whether something is aesthetically pleasing or otherwise.

THE SENSORY

The Aesthetic 1: And Art. We must conclude, therefore, that any hope
that the aesthetic is a representation of objective truth, or even that beauty
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itself can be defined, must be set aside. Let us move, then, from the content
of the aesthetic to its process. The right question is not what the aesthetic
communicates to us but how it does so. As Hans-Georg Gadamer and John
Dewey emphasize, the aesthetic at its heart involves an experience or pro-
cess of sensory perception, whether the experience is that of an artist or
an audience.®? Crucially, such a perception is not limited to things which
we choose to classify as works of art, or even to things that are beautiful.
Rather, we are dealing with a way of experiencing which always has some-
thing in common with the heightened way in which we approach “art” but
is nonetheless present to some degree at every moment of our lives.?> By
examining art and the artist, as I do in the sections that follow, I intend to
illuminate what aesthetic perception is about, but I do not intend to limit
it.>* In fact, John Dewey in Art as Experience, a tellingly named book, in-
sists that if we wish to understand art, “we must begin with it in the raw.” 3
The aesthetic aspect is central to every experience of our lives in which
we become involved, through sensory perception, with the communicative
power of rituals and objects. Art but heightens that quotidian experience.

The Aesthetic 2: And Creation. The idea of human intention or agen-
cy, therefore, is not a necessary element of the aesthetic. We can and do
experience a jar or a textbook aesthetically, though they may have been
created with nothing but functionality in mind; we hearken to the sounds
of a river and gaze rapt at the colors of a sunset, though no human being
was responsible for their composition. But in addressing these objects aes-
thetically, we treat them as if they were so willed. Intention is therefore
important in how we look at an aesthetic object, although it may well be a
hypothetical or fictional intentionality. They are treated as if they were cre-
ated by somebody, though we may know that this assumption is purely no-
tional or attribute it to the workings of our own mind or the mind of God.
To the extent that Stanley Cavell insists on the relevance of actual inten-
tion, he is clearly defending a theory of art as opposed to one of aesthet-
ics.3¢ In the discussion that follows, in which I treat the artwork as a tem-
plate for the aesthetic, the relationship of the artist to her product is to be
construed as a metaphor for the nature of the aesthetic and not a literal
truth.

The Sensory Aesthetic 1: Presentational. Once we reject the ideal of an
objective or transhistorical content to aesthetic experience, as I have argued,
with what are we left? Aesthetics is a way of knowing. We are not in the
realm of the rational or the literal. This is not to say that it has no meaning
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for us—the question of meaning is something to which I will return in due
course—but that the mode by which we apprehend this meaning is not
through argument. Its meaning comes from its presentation and its form.>”
The aesthetic speaks to our senses and not our intellect; our emotions and
not our logic are engaged.

The Sensory Aesthetic 2: Emotional. 'When we are moved by a piece of
music, as grand as opera or as microcosmic as a Bach prelude, it is the sen-
sory part of us which is addressed, although its power traverses the whole
of our being. As Terry Eagleton writes, “aesthetics is born as a discourse of
the body,” taking its origin from the Greek aisthesis, “the whole region of
human perception and sensation.”® The sense of beauty, to use the title
of a celebrated book by George Santayana, is as physical and emotional as
the senses that inform it.>® The effect of color and movement and sound on
us, the way in which songs or smells evoke the emotional resonance of the
past, the power of an image to sway us or persuade us*—by understanding
the force of this kind of communication we begin to recognize the strength
of the aesthetic in all our lives.

Senses and Culture 1: Vision. Two aspects of the particular sensory pri-
orities of Western culture are worth noting. First, in modern Western so-
ciety, vision dominates our sensory array. Other cultures set great store by
the senses of hearing, of touch, and even of smell as means of access to the
world. For us, “seeing is believing”; the rest of that old saw (“but touching’s
the truth”) has been long forgotten. This is part and parcel of the linear and
discursive turn of the Western mind, for vision is the most abstract and the
most logical of the senses.*! It is because of the hegemony of sight that I
have deliberately chosen to begin my analysis with a piece of music.
Senses and Culture 2: Language. Second, the dominance of the ordered
and the rational in our culture is further evidenced in the unprecedented
authority attached to the written word. The consequences of this focus on
abstract semiotics, itself further abstracted and commodified by the use of
alphabetic script, have resounded through the centuries.®? This is not to
say, however, that language has in some way been stripped of its aesthetic
element. Language too appeals not just to the faculty of reason but to the
senses. There is an aural and rhetorical element to language, which finds
expression in the pervasive use of metaphor, itself often the transposition
of an image or a sound. Poetry draws our attention to the aesthetic and
emotive elements of language, but they are to be found in every sentence
and every document. As we shall discover, there is aesthetic in a legal text
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no less than in a play by Shakespeare, in the sound of a word and the look
of a page and the feel of a book.*>

The Aesthetic Object 1: Abstract or Concrete. Aesthetics is sensational,
but it is not anarchic. Our aesthetic attention is absorbed by a specific phe-
nomenological object (whether the object in question is a piece of music or
a pot).** As Santayana put it, beauty is value objectified. This is the sense
in which the aesthetic is objective: not that it is universal or impartial but
that it is experienced as if it were a quality to be found in a thing or object
itself.*> Aesthetics, says Thomas Munro (supporting Beardsley), brackets
the thing from its surroundings: it places a frame around a picture, covers
on a book, a proscenium arch on a stage.*® In Kant, the observed object and
the observant subject confront each other in a space entirely purified of
function. In this theory, aesthetics is the science of the abstraction of es-
sences, the appreciation of an object divorced from its context and valued
purely for itself. But against this, we find Martin Heidegger, according to
whom the aesthetic experience, whatever the object which inspires it, is
based upon its “thingness,” its material reality.*” For Heidegger, the thing
is not to be purified but grounded—it is not a collection of disembodied
Platonic essences but rather a dweller in our midst. “Much closer to us than
all sensations are the things themselves. We hear the door shut in the house
and never hear acoustical sensations or even mere sounds.” *¢ Even abstract
forms have this concrete character. Lines (the softness of a curve, the sharp-
ness of a table edge) and colors (the green grass, the blue sky) carry with
them a resonance with those objects of our experience that epitomize them
for us.®

The Aesthetic Object 2: Artwork or Equipment. The art in an artwork,
according to Heidegger, is not then a pure abstraction of shape or line or
color devoid of context, but neither do we thus treat it as a mere piece of
equipment. This is a fruitful distinction to make. In a tool, color, surface,
material, and so on “disappear in usefulness”—they are treated merely as
means toward a functional end—while in the work of art they remain pres-
ent for contemplation.> It is the distinction between walking and dancing.!
In between the utilitarian view of objects which requires form to be sub-
servient to function and the Platonic idea expressed by Beardsley and much
favored by nineteenth-century aesthetes lies a more accurate description of
how we actually engage with an object aesthetically.

The Person and the Object 1: Thesis. How can we get closer to the mean-
ing of this paradox? Consider Kant, according to whom human beings are
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entitled to respect in the light of which they are to be treated purely as ends
in themselves and never as means. Slavery or hostage-taking takes this
respect away because people are treated precisely as if they were pieces of
equipment, to be used for others’ ends. Now for Hegel the free will of the
person is compromised by this disrespect. Human beings have the capacity
for agency and are therefore only to be treated as ends, while everything
else, necessarily lacking free will, can properly be treated as means. It is,
moreover, in the exercise of our will over things that our capacity for agency
finds self-expression.>? For Hegel, “things” are that with which we can do
what we will and into which we place our will in every act of creation, or pos-
session, or use. In all these ways we necessarily treat “the thing in its sub-
servience to human preoccupations.” 3

The Person and the Object 2: Antithesis. For Hegel, the “thing” is just
a passive receptacle of human will. There is an unpleasant prejudice here,
since he treats the environment, the land, and all its creatures as reducible
to human needs. But Heidegger would turn Hegel on his head and interpret
every thing in terms of its soul. Rather than seeing the thing as an exten-
sion of the will, Heidegger treats it as possessed of a self of its own. A pair
of shoes, a painting, a jug, are all treated as possessing a self, which by and
large we associate only with humans. As against Hegel’s anthropocentrism,
then, stands Heidegger’s anthropomorphism. There is a clear conflict of un-
derstanding here, which seems to map in a significant way the difference be-
tween Kant’s understanding of personhood and Hegel’s of the object. Hegel’s
harsh perspective stems from the very dichotomy between person and thing
which Heidegger rejects.

Attitudes to Aesthetics 1: The Drive to Create. As contradictory as these
perspectives are, there is a point of synthesis. Hegel’s notion of placing your
will into a thing, artificial as it sounds, is true of the experience of the artist.
Yet at the same time, for the artist, the person and the thing stand together.
As Heidegger saw, there is something human in the object of our creation.
The potter at her wheel or the musician in whose hands mute wood or brass
begins to speak—their need and their product alike are an externalization
of the will. That, after all, is the meaning of “expression”: a transfer of some-
thing from inside to out. The drive to create is the desire to convert our-
selves and our experience of the world into a tangible metaphor.* And when
the song is sung, the quilt made up, the building built, we say that there is
“a little bit of ourselves” in every stanza, stitch, or stanchion.

Attitudes to Aesthetics 2: An Object of Respect. In relation to the work
of art, Hegel and Heidegger are both right, and perhaps a shadow of this
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truth pervades everything about us. After all, the relationship of artist to
artwork, though marked by a unique intensity, is no different in kind from
the experience of the audience.> Anything we experience aesthetically tran-
scends the use or value assigned to it by others. Rather, it is treated as a
function of the human (or notional or imagined) will it instantiates. But,
Hegel to the contrary, a thing, considered as art, is no mere shadow of its
author. A creation is indeed a child, albeit a child of the will and not the body.
No more than children are they clones of the desire that gave them birth;
rather, they come alive and develop a personality of their own. They be-
come imbued with the breath of life. As Kant would say, the work of art—
and, by extension, any object looked upon in this way—is entitled, through
the will that we imagine having endowed it and the life that is in it, to be
treated as an end in itself. Concepts such as being faithful to a play, listening
to a piece of music, or treating an antique or a landscape with respect, all
make sense the moment we appreciate, with Stanley Cavell, that aesthetics
involves treating objects as having attained a quasi-personhood. Hegel’s
understanding of its production together with Heidegger’s understanding
of its existence combine to require its treatment with something akin to
Kant’s idea of respect. “They mean something to us, not just the way state-
ments do, but the way people do.” >

Aesthetic Distance 1: Philosophy. There is a further objection to this ar-
gument. Attempting to preserve the idea of form without content, or de-
sign without meaning, Kant, among many others, has argued for the idea
of an “aesthetic distance.” It was an idea which found a particular reso-
nance in the ascetic and tubercular sensibilities of the Romantics.*® On this
understanding, aesthetic appreciation requires a certain disengagement, in
which we discount as much as possible our own personal circumstances and
values and meet the object of our gaze on somehow neutral turf. Schopen-
hauer, as scared by desire as by will, sought escape in the lustless world of
“those admirable Dutch artists” whose pictures of “still life” (natur mort)
provided him with a “peaceful, still, frame of mind . . . free from will.”*>°
Aesthetics, then, is disembodied, incorporeal, and conceptual.

Aesthetic Distance 2: Music. Let us return to the world of the artist
to evaluate this claim. A pianist goes through a period in which mind and
body have to be focused exclusively on the mechanics of note production.
But at some point this conscious decision making ceases to be necessary,
and one can observe one’s fingers executing the music. The music seems to
play itself. There is perhaps a kind of distance here that supports Kant’s no-
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tion of a purified, formal space and Schopenhauer’s idea of a mind free from
will. This stage of automatism, though necessary, is not, however, the end
of the matter. The real experience of piano playing— the real experience of
the aesthetic—has no analogy with a pianola, in which the keys move up
and down apart from one’s volition.%® There is an important underlying as-
sumption here, according to which the meaning of the aesthetic object is
singular and needs only to be correctly deciphered—a sequence of specific
notes, played at a certain speed, will tell you all there is to know. The the-
ory of decipherment treats meaning as “in” the music and the performer as
a dentist, skilled in the art of extraction.

Critique of Distance 1: Relationship. Music is not a code. It is a relation-
ship. There is a dialectic established between performer and composition
(and so too between listener and performance) in which the performer (or
listener) becomes joined with the music, so that the will or sensibility it ex-
presses becomes indistinguishable from her own. When Thomas Aquinas
says beauty is that which the apprehension itself (apprehensio ipsa) pleases,
there is an engagement implied in that word apprehensio which should not
be taken lightly.6' Apprehension goes far beyond observation: to apprehend
is to detain, to arrest; to fear, as of the unknown; as well as to understand.
Perhaps these meanings are all related, and the understanding it describes
involves a holding fast of the object, and a fear of its otherness, before fi-
nally grappling and overcoming that resistance. Between the work of art on
the one hand and the performer or observer on the other, there is a synthe-
sis, in which the work has been truly grasped and remade. As each speaks
through and with the other, the distinction between the language of the
player and the language of the music evaporates. In this relationship, the
performer’s perspective is not left behind but is used to inform and trans-
form the music, as it does likewise in return.

Critique of Distance 2: Hermeneutics. Relationship is the key word—
and here we must progress beyond Heidegger’s conception of the “thing” as
elemental and essentially phenomenological in character.®? Aesthetic mean-
ing, like the meaning of language, is never given or unmediated: it is always
hermeneutic, a process of translation and therefore a dynamic of participa-
tion.%> Indeed, this is Gadamer’s central insight, although it applies far be-
yond the aesthetic: meaning is found not in the dichotomy between subject
and object, a dichotomy assumed by Kant and Schiller no less than by Hei-
degger and Beardsley, but in their relation. We are not beings in the world in
the way that a chairis “in” the room but rather as one is in love or in motion.5*
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THE CULTURAL

Objective Interpretation 1: Bracketing the Self. Thomas Munro explains
the aesthetic as a combination of perception (the sensory phase) and apper-
ception, the interpretive phase involving the “perception of meaning.” ¢
Whether playing the piano or walking in the mountains, the self is en-
gaged, and our experiences cannot be bracketed or left at home. Now I come
to the heart of what I mean by an “aesthetic dimension.” Beardsley and the
New Critics, like Kant, insist that when we make an assessment of the aes-
thetic merit of a work of art, it is improper to treat as relevant either the
personal associations or memories which become attached to a piece or, on
the other hand, the life experiences or politics or supposed intentions of the
artist.®® Mothersill likewise argues that the personal and the political have
no place in the discourse of the beautiful. For Mothersill, as opposed to
Beardsley, beauty is subjective. But she argues that it is a discourse which
ought be confined to talking about the pleasures we get in contemplating
“the thing itself,” apart altogether from the context or personal or cultural
background which envelops it. Thus for Mothersill, only certain aspects of
a thing relate to its beauty—its line but not your memories, its color not
its history. She does not wish to determine what in fact counts as beautiful
but rather to limit the properties in relation to which a claim of beauty can
properly be made.®

Objective Interpretation 2: A Critique. The gravitas of the discussion
in the previous section, however, is that aesthetics is our sensory engage-
ment (giving weight to both those words) with the world. It is a way of
experiencing things and not just a way of judging them, though the expe-
rience draws forth the judgment. If this is so, Beardsley’s and Mothersill’s
distinctions alike must fall to the ground. How could we even imagine the
parenthetical suspension of aspects of our self in the process of aesthetic
judgment if this judgment is by definition hermeneutic and relational 768 As
Santayana has argued, the values which we find expressed in beauty come
from within us, though they are experienced as if they belonged to the ob-
ject itself.?> For Mothersill and Beardsley alike there is an altogether too
naive and pedantic distinction being drawn between the characteristics of
“the object” and the characteristics brought to it by the person contemplat-
ing it.”% Aesthetic experience is never neutral: it is the subjective and per-
sonal sensory engagement with an object or moment. Just as Stanley Cavell
has argued, the philosophy of aesthetics’ refusal to take seriously the re-
sponse to the aesthetic object constitutes its most profound failure.”
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The Personal Object 1: As Discourse. 1 want to establish the relevance of,
first, the personal history of the observer in this aesthetic process and, sec-
ond, the cultural history of the object. First, as we have seen, Mothersill
argues for an objectivity of discourse: although “associations may enhance
or, on the other hand, inhibit delight,” 72 these associations are not relevant
to an object’s aesthetics. It is true that such personal associations are un-
likely to be widely shared. My memories of the first time I heard the Bach
prelude hardly constitute a reason for anybody else to appreciate it.”> For
persuasive purposes, then, we tend to talk about those aspects of a piece of
music shared by a whole audience—its tone, its contours, its structure,
even its unity, complexity, and intensity.7*

The Personal Object 2: As Experience. But yet again this confuses what
we say about something—the criteria by which we claim to judge it—with
how we experience it. The aesthetic, as I have argued, is to be understood
as a process of understanding and therefore ineluctably subjective. My ac-
tual experience of the prelude is absolutely contingent on the memories
which T associate with it, and while they do not provide reasons for others
to feel as I do, they are nonetheless potent to me. Text, performance, and
interpretation are inextricably linked. As Dewey understood so well, the
object is the raw material of aesthetic experience but not its sole determi-
nant.”> Mothersill responds that although personal connotations are inevi-
table, they are not aesthetic criteria. But this is exactly how they are expe-
rienced. Personal associations are indissolubly linked to the way I hear the
prelude and I cannot tell you how much the meditative mood it now creates
is a product of one or the other. As the aesthetic synthesizes form and con-
tent, particular and universal, it binds subject and object together into a
new and greater unity.

The Cultural Object 1: Negative Connotations. Second, neither the cul-
tural associations nor the history of the object itself are irrelevant to our
aesthetic reaction to a work. For many Jews, the music of Wagner holds a
special place of obloquy. Until recently the Israel Philharmonic refused to
play any of his works. The cause of this antipathy is both historical and po-
litical, based partly on the realities of Wagner’s life and music and partly
on the use made of it by the Third Reich. None of this directly impinges on
the feeling or beauty of his music had it been written by someone else, and
someone who claimed to hate Wagner without ever listening to him could
not be said to be judging by aesthetic criteria. But for many people this is not
the case. When they listen to Wagner, these connotations arise unbidden
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and imbue the music with a symbolic meaning redolent of authoritarian-
ism and oppression. The music is experienced as repulsive or fearsome and
though the associations are cultural or political, they are experienced in aes-
thetic terms. They form an ineluctable part of the way in which listening
takes place.

The Cultural Object 2: Positive Connotations. And what of the oppo-
site, where the circumstances of the production and origin of the work of
art deepen our appreciation of it? We know the legend of how Mozart came
to write his own Requiem,”® the pauper’s grave agape before him. Does this
mythology not add a depth of feeling to our understanding of this work, a
certain melancholy to be sure, but, more, a reminder to us of the human
and concrete reality of death? I do not simply mean that these pieces of in-
formation about the author or his life and times add to what we get out of
the work but that they are part of the work as it presents itself to our senses.
Just as Mozart’s experiences of life were instantiated in the music he wrote,
giving it a specific shape and sound, our reception of those experiences
(which will of course differ from person to person) informs how each of us
listens and what we hear. We do not listen with our ears only but with our
minds and with a whole cultural framework which sustains us.

The Cultural Reception of a Pair of Shoes 1: A Narrative. Let us consider
more closely the interaction of the personal meaning of an object, the cul-
tural background which informs it, and the narratives which are told about
it: the interpenetration of times, societies, and individuals in the appercep-
tive aesthetic experience.”” Take two boots. They are old and encrusted with
dirt. Now Van Gogh draws and paints them with a palette rich in the ruddy
colors of the earth—Old Shoes with Laces. Heidegger sees the painting and
weaves around it a narrative of particular force in the context of German
culture. He writes of how they embody “the toilsome tread of the worker
. .. the accumulated tenacity of her slow trudge,” the earth’s “quiet gift of
ripening grain and its unexplained self-refusal in the fallow desolation of
the wintry field.”7® Clearly the peasant poetry incited by his sensory en-
gagement with those boots is real and moving. Yet it is perilous for him to
say that “the artwork let us know what shoes are in truth.””° His is an in-
terpretation drawn forth by apprehension of the aesthetic object and in-
formed by his personal experience and cultural location. The truth-claim
that Heidegger makes for his interpretation is only that conceit by which
the aesthetic has so often been tainted, converting a particular kind of sub-
jective experience into a claim of objective truth.



Prelude: Senses and Symbols /| 19

The Cultural Reception of a Pair of Shoes 2: A Reflection. Now Meyer
Schapiro joins the debate, convinced on the contrary that the shoes are the
painter’s own. Schapiro constructs a very different story centered on the
hardship of Van Gogh’ life. It is a critique written in the aftermath of
World War II. The shadow of Nazi Germany has fallen over Heidegger’s
commentary, and indirectly over the painting itself.5° A generation later,
Jacques Derrida enters the fray, denying both their assumptions as to the
origin of the work of art. Why do these shoes belong to either the artist or
a peasant? Why are they a pair? Why should we assume that they even ex-
isted? Derrida uses the discourse about Van Gogh's painting as a way of
demonstrating the detachable and contextual nature of meaning and the
way in which truth itself is “hallucinogenic.”#! And at the far end of this
discursive chain I stand and gaze at a picture in the Museum of Modern Art
—Old Shoes with Laces. In the looking, these different and historical ways
of seeing enrich my aesthetic engagement with the work. The image of the
boots now presents to me all these suggestive symbols and narratives. What
makes this interpretation aesthetic is the nature of the experience—a sen-
sory response to a particular object approached with openness and respect.
At the same time, however, the aestheticis in no sense objective, and though
it relates to a particular way of experiencing the object, we cannot circum-
scribe or prohibit the factors which give it meaning.

The Epistemological Development of Modernism 1: Renaissance. Let us
place this subjective approach to the meaning of aesthetic experience within
a broader cultural framework. Any aesthetic object, any idea of beauty, is
embedded within such a framework.® Its values are themselves constructed
by and against that society.®> According to Foucault, the Classical age, at
the dawn of modernism, marks a transformation in epistemology from a
worldview in which knowledge is attained by the exploration of representa-
tions to one in which it is developed by processes of classification. Meta-
phorically speaking, there is a shift from the idea of the world as a code to
that of a table or chart. During the Renaissance, every thing was seen in
terms of its resemblance to everything else. The sign of a thing—its look,
its shape, its sound—was nowhere treated as random or coincidental but
rather as aspects of the essential connection between all things, in a world
created by God to bear testimony to his truth. The practice of medicine, for
example, was governed by a belief in such hints and connections. The wal-
nut was thought to be good for the brain because the two looked somewhat
alike, and this mere resemblance was treated as a sign of a deeper affinity.®*



20/ The Methodological Dimension

The Epistemological Development of Modernism 2: Classicism. Not so
for the Classicists of the eighteenth century. Here there is a double move-
ment: first, toward distinguishing things from each other and thus chart-
ing relationships in terms of the singular and irreducible differences be-
tween them, and, second, toward finding the common building blocks or
units on the basis of which these differences could be definitively measured.
“This relation to Order is as essential to the Classical age as the relation to
Interpretation was to the Renaissance.” 8 The study of wealth, for example,
moves from a direct comparison of the value of two disparate things (in the
light of which the question of how to distinguish in advance the relative
value of, say, wine and wheat cannot arise) to a precise ordering of their dif-
ference in terms of a base unit by which everything within the system may
be measured—a currency, whether coinage or (in Ricardo) land.*¢ Examples
could be multiplied. Across the epistemological field, space is made uniform,
identity modular, and difference measurable. Everything can be reduced to
a base unit (the building blocks on which difference is built) and compared
in terms of it. From a world in which knowledge is discovered through rep-
resentation and interpreted analogically we approach a world in which it is
learned through ordering and imposed digitally.

Foucault and Music 1: Musicology. Foucault nowhere discusses the his-
tory of music from this perspective, but it is an intriguing possibility. It is
only at the dawn of modernism that mean temperament and the incom-
mensurable “modes” of medieval music gave way to equal temperament
and a system built on major and minor scales. The scale system re-created
the language of music in commodity form, repeatable and interchangeable,
in much the same way as hieroglyphics were replaced by a commodified al-
phabetic script.?” Equal temperament accomplished this by instituting the
semitone as the base unit of musical exchange, the atom on which all West-
ern musical difference was built.*® The semitone is to music as the coin is
to economics; and every semitone is equal to every other semitone, just as
every penny is precisely equal to every other penny. It is this equality of
unit which allows keys to become a currency, exchanged through transpo-
sition and measured through intervals. None of this was true before the
Classical age.

Foucault and Music 2: The Well-Tempered Clavier. Bachs Well-
Tempered Clavier, emerging at the heart of this Classical age (in music, con-
fusingly, the term “classicism” is used to denote a rather more specific and
slightly later style), was specifically composed to proclaim, celebrate, and
support these changes, its schedule of preludes and fugues rising by a uni-
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form semitone at a time and alternating methodically between major and
minor keys. The first prelude of the Well-Tempered Clavier captures this
new epistemology. A note, uniform and modular, which serves as the un-
changing structure on which every harmony is built; a bar, the one suc-
ceeding the other in steady progression, creating an order against which
differences are played out and can be measured with precision. At every
level of its being, Bach’s first prelude and the Well-Tempered Clavier em-
body classification, calibration, the modular construction of meaning, and
the interplay of identity and difference mapped onto a uniform field or grid.
It is the epitome of the period of its creation; and of the period, too, of its
continuing reception and appreciation. If we hear it now and marvel at its
steady eloquence, it is in part the sound of the Enlightenment which it her-
alds that moves us. The desire for order, the search for patterns, a feeling
of the world as composed of units of sameness and movements of differ-
ence: the prelude expresses, to our senses and in presentational form, an al-
phabetic semiology of notes,® a taxonomy of harmonies, an economy of
tonalities. And we are products in our own way of the same modernist dis-
cipline. It has ordered and regulated us, creating contemporary human sub-
jects both equal and well tempered.” The aesthetic power of the first pre-
lude stands as both a sublime and a subliminal prophecy of the ideals of
modernist order and control.

THE SYMBOLIC

The Symbolism of the Aesthetic 1: Introduction. What we learn from
such an analysis is a double refrain. First, that the creation and reception of
aesthetic forms are contingent and socialized. Heidegger writes of “the
thing” ! but Foucault only of The Order of Things (originally, Les Mots et
les Choses, an even more relativist statement) since for him reality emerges
only in the structure and nomenclature which arises from the application
of a varying and contingent epistemology.”? The prelude grew out of Bach’s
culture, just as its iconic status grows out of ours. Second, it is impossible
to dissociate beauty or the appreciation of form from this question of mean-
ing both personal and cultural, subjective and intersubjective—even in art
as abstract as music, even in music as abstract as Bach’s, even in Bach as ab-
stract as the prelude.” Aesthetics understood as a way of knowing is there-
fore the conjunction of two aspects: the sensory force, with which we en-
gage something, and the symbolic meanings, which become attached to it.
The heart of the process of aesthetic experience is this union of senses and
symbols— of the utterly present and the necessarily absent (for a symbol,
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like the imagination, can work only on what is absent).* The object is a well
of symbols which we apprehend in presentational form.?

The Symbolism of the Aesthetic 2: Kinds of Symbols. This symbolism
will include elements which are deeply embedded in our personal experi-
ences and memories and others which are cultural and more or less shared.
The object becomes a symbol for other symbols, an image of other imag-
ery. As we see and live, we bring to the events around us the affinities and
tone that we have come to associate with similar experiences. “ The hushed
reverberations of these associated feelings” construct an aesthetic reaction
to the present.? To insist instead on the formal qualities of an object of aes-
thetic contemplation divorced from the symbolic meanings with which it is
imbued®” treats the aesthetic in a way which is strangely weak and placid.’®
For the power of symbols in all our lives is immense, amply demonstrated
in the intensity of feeling which greets activities as diverse as the burning
of flags or books or old love letters—symbolic obliterations perpetrated
upon symbolic objects.

Aesthetic Communication 1: Incomplete. The aestheticis a mode of sym-
bolic communication.”” But neither is it purely semiotic.’® This is what
Cleanth Brooks so memorably termed “the heresy of paraphrase”: ! the
assumption that it is possible to exhaustively decipher the symbolism of an
artwork and thus to prise its meaning from its form. Cavell is surely cor-
rect to argue that a metaphor is paraphrasable to the extent that its mean-
ing can be explained; but it cannot be fully explained, and it contains a preg-
nancy of meaning that cannot be predicted or defined.’® Even more so in
the work of art, the aesthetic symbol is bound up in the object or image that
contains it; they arrive together and stay together.'®® Its focus is on a par-
ticular object or image and on the experience or process of apprehending
that object. Cavell writes that the definition of a work of art is just that which
“can only be known in sensing.” 1% Thus the aesthetic appeals not to our
judgment of truth or logic but to our senses. It finds expression not in a
judgment of goodness or rightness but rather in a force of attraction or re-
pulsion. Its meaning is imparted uniquely, experienced uniquely, and ex-
pressed uniquely. It is exactly because of these unique characteristics of
aesthetics as a way of knowing that it touches depths of our understanding
otherwise unplumbed.

Aesthetic Communication 2: Discourse. The power and influence of
the aesthetic is often greeted with dismay because of the ungrounded rela-
tivism it seems to imply. Postmodernists such as Jean-Frangois Lyotard, on
the one hand, and their critics, on the other, have both tended to see the
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aesthetic as based on nothing more than a kind of “transcendent” intuition,
as radically given as the human body: an incorrigible feeling to whose dic-
tates we have no choice but to succumb. The cultural and symbolic approach
to the origin and function of the aesthetic which I have been advocating,
however, does not treat the aesthetic as non-negotiable and does not require
us to treat all aesthetic values as equal.’® As Cavell so rightly argues, aes-
thetics is not simply a question of personal preference. There is relevance
and irrelevance, coherency and incoherency, in their discussion. Suppose
you thought that a performer’s interpretation of Beethoven or Bach had no
line or structure. Would you not think that my response, “Well, I liked it”
was “a feeble rejoinder, a retreat to personal taste” 719 Aesthetic values and
understanding are as appropriate a subject of argument, experience, and
change as everything else. To concede, as one so often hears, that there is
no room for argument in matters of taste is facile counsel. The aesthetic is
neither logic nor psychology but a discourse all its own.

The Pervasive Aesthetic 1: Bourdieu. Exactly because the aesthetic is best
understood as a way of knowing and of being, it envelops our lives: it af-
fects how we view not just Van Gogh'’s shoes but our own. In this way, my
analysis of music and of art has been intended to clarify the nature of aes-
thetic knowledge by focusing on a specialized intensification of it and never
thus to confine its relevance. We are always undertaking aesthetic judg-
ments of this kind, consciously or otherwise; in how we listen to the traffic
as much as how we listen to Bach; in the symbols and imagery conjured up
by certain words or phrases. This is Dewey’s point, but even more so it is
closely aligned to the work of Pierre Bourdieu, according to whom the “bod-
ily hexis” is a kind of corporeal sense or collection of habits of the body,
which predispose our thinking and reproduce power.'” “The body,” wrote
Bourdieu, “is the site of incorporated history.” 1% Lest this sounds too de-
terminist, the aesthetic also offers a broad vista for accomplishing profound
change. It is important to draw attention to the role of senses and symbols
in our lives. But this is not purely an analytic point. People can be changed
by appealing to their aesthetic values, and their aesthetic values no less than
their political or ethical values can be commented on and argued about. Aes-
thetic experience is a way of knowing, and a way of changing, too.

The Pervasive Aesthetic 2: From Bach to Law. In short, the aesthetic
realm suffuses our engagement with everything about us. It is a union of
senses and symbols—a register of seeing and of speaking and at the same
time a registry of symbols. It is part of what it means to be a human being,
part of our relationship to the world, part of our inner temperament.'®
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And to be well tempered is surely to be attuned to this aspect of ourselves,
to think about how it affects us, to be aware of its power, and to explore how
it might be harnessed as a force for good. Reason and aesthetics stand not
in hostile counterpoint. Each in its own way is engaged in making of the
bare bones of life a human being. Nothing remains untouched by the aes-
thetic temperament—not even that most ostensibly rational of human en-
deavors, the law. The well-tempered lawyer must reflect on how our aes-
thetics interprets the law, on the one hand, and influences it, on the other.
And one might even ask whether the law, were it well tempered, might be
changed, might engage differently with the objects and subjects beneath its
gaze. These are the questions, of some perplexity and interest, which will
guide me as I embark as a voyager into the aesthetic dimensions of law and
justice.
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THE FUGUE AS METAPHOR

For every prelude there is a fugue; for every simple theme, a complex and
polyphonic development awaits.! If the prelude represents the leisurely un-
folding of an idea, the fugue expresses a fervent layering of thought. A mu-
sician from the Netherlands once said to me that he thought a fugue was
just a malfunctioning canon. Somewhat defensively, I replied that a fugue
was no more a kind of malfunctioning canon than the Dutch are a species
of malfunctioning Germans. In fact, the fugue is one of the most elaborate
and enduring forms of counterpoint. It begins with great simplicity—a
single unadulterated line of melody (a subject) which is nothing more than
a fragment—and one by one adds (vocal or instrumental) voices, each in
turn first declaiming and then commenting upon the fragment. The subject
is tossed from part to part, from register to register, sometimes merely re-
stated and sometimes varied, each part keeping all the while its individual-
ity. The ideas of a fugue, its subject and those that play against it, are not
blended but rather stratified. Against the prelude which precedes it, the
fugue represents an intensified use of melodic and harmonic musical re-
sources.? It is a more richly textured and intricately faceted articulation of
musical ideas.

A fugue then is an experiment: trying out a musical idea with different
voices and different tonalities—sung first in the tenor, perhaps, then in
turns by alto, soprano, bass— overlapping it with other voices, doubling and
halving its speed, reading it back to front or upside down.? But there is also
something matter of fact about the fugue, which begins with such a clear
statement of its subject and reiterates it so insistently. The theme is, in its
variety, at all times recognizable, although, unlike the structure of a theme
and variations, for example, its different aspects are developed not discur-
sively but simultaneously in different voices. Perhaps the best way to dis-
tinguish the feeling of a prelude and a fugue is that, where the prelude is
suggestive, the fugue is declaratory.

At the same time, a fugue typically uses “episodes” to break up the vari-
ous voices’ intense statements of the subject matter. In an episode, a particu-
lar aspect of the subject is explored in more detail. The fugue intersperses
the theoretical with the concrete and the general with the particular. Its
strength lies in its ability to present a subject—on the one hand to explore
it and to present it in a variety of contexts and on the other hand to con-
trast it with other, balancing and related, ideas—while never attempting to
subsume all these different aspects and contrasts into one homogeneous
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line.* This is how the aesthetic dimensions of law and justice (or “legal aes-
thetics”) will be explored.

THE FUGAL SUBJECT

The Aesthetic Dimensions of Law

Sensory experience, beauty, and form are powerful influences in our lives,
and symbolism imbues this power with meaning. A reaction to the form or
beauty of something, no doubt, often arises unbidden from the depths of
our being, demanding our assent. So “the aesthetic” is about how these
realms of understanding come to deeply affect us. But the aesthetic also has
force because of the intense web of symbols—some idiosyncratic and some
firmly authorized by the cultures to which we belong—which we all carry
around within us.

These elements of our aesthetic experience are crucial to our function-
ing. It would appear that most cases of autism, even among those with re-
markable ability, involve an absence of exactly these features: there is a lack
of aesthetic appreciation, a dulling of emotional affect, and an apparent in-
ability to understand symbolic and conventional meaning. Our culture is
autistic.> When Marcel Duchamp put a urinal or a bicycle wheel in an art
gallery, the irony was surely double edged, for it brought into focus not only
how we look at “works of art” but how we fail to look at everything else,
how we pigeonhole and marginalize aesthetic meaning. Once one acknowl-
edges that the aesthetic is not some thing to be known but a way of know-
ing, it becomes relevant to every corner of our lives.

The relationship to law is twofold. First, aesthetics affect the values of
our communities, values which are in their turn given form and symbolism
within the legal system. In the law, then, we find not only evidence of our
beliefs but traces of the aesthetic concerns that have propeled them. But the
converse also holds. The legal system is not merely the passive mirror of a
worldview. The law is a kind of discourse whose outlook on the world takes
its place as one (frequently privileged) way of perceiving events around
us. If we look at a street march as an “exercise of first amendment rights”
we may approve of it, while if we focused on the substantive issues behind
the demonstration we might not.® But either way we think of the question
in terms of “freedom of speech” in part because that is how the law ap-
proaches the problem. The gaze of the law influences all of us: it defines a
situation in a certain way and encourages us all to look at it likewise.
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To understand to what extent we are in the grip here of legal aesthetics—
a way of seeing and constructing the world—requires above all a sensitiv-
ity to language, for the law is built largely of words: statutes and cases, ju-
risprudence and articles make up the raw materials of its construction. Laws
are intended to have performative effects: they are expected to do some-
thing.” But their meaning as rhetoric, as a way of saying something, is also
important. The gaze of the law—its way of talking about problems and of
dividing up the world—influences our interpretation of the world, and we
find it revealed in the form and structure of laws and the metaphors and
imagery to be found in legal texts. An analysis of these aspects, therefore,
will tell us what a particular law or judgment actually means to a commu-
nity and how it influences them.

Law, values, and aesthetics exist in a mutually constitutive relationship.
Aesthetics is not, therefore, an independent variable. Nonetheless, as with
all theory, the purpose of its study is to treat it as if it were independent, as
if its relations to the legal system could be isolated and evaluated. What
would an analysis which treated the aesthetic dimension as central to the
workings of the law look like? By treating as figure that which is normally
ground, new relations and influences can be determined, a new tool of analy-
sis developed, and new understandings explored.

Precursors to Legal Aesthetics
Law about Aesthetics

Samuel Johnson remarked that in the service of John Donne’s “metaphysi-
cal wit . . . the most heterogeneous ideas are yoked by violence together.”®
Previous attempts to juxtapose ideas of law and aesthetics have been char-
acterized, by and large, by little self-awareness and certainly by little ap-
preciation of the complexities of aesthetic experience. This section surveys
and distinguishes some related interdisciplinary work as a necessary prepa-
ration for the outline of the aesthetic dimensions of law which follows.

In a narrow sense, many writers have dealt with both terms, in discuss-
ing, for example, the legal treatment of art and of the body. These we might
characterize as engaging in an examination of laws about aesthetic issues.
The question of damages for visible disfigurement, for example, certainly
touches on how the legal system deals with beauty.® Neither is this a simple
area. We might ask, what aesthetics of the body are embodied in law? How
does it look at how we look? Patriarchally, as for example in those cases in
which a woman’s beauty and chances of remarriage following the death of
her husband have been coolly calculated by the court?'? Or economically, as
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for example in cases in which women plaintiffs have received greater dam-
ages for injuries to facial or bodily appearance than men? ' Or subjectively,
as a question of self-esteem? The courts’ treatment of such issues reveals
not only the traditional instrumental and economic biases of tort law but an
aesthetic: a way of judging the appearance of another, on the one hand, and
a way of valuing beauty, on the other. The legal system has developed a cer-
tain construction of the body which expresses the male gaze,'? turning to
object and commodity everything on which its eye alights.

Law has had to confront the question of beauty in other areas as well, in
relation to the copyright of artistic material, for example, or in cases con-
cerning the protection of the environment and freedom from “aesthetic
nuisance.” !> Costas Douzinas, Shaun McVeigh, and Ronnie Warrington
analyzed a court case about the proposed placement of a Henry Moore al-
tar in a seventeenth-century church designed by Christopher Wren. In a
case which dealt with the intersection of beauty and religion, the judges at-
tempted to abjure any evaluation of either, scornfully remarking that “there
are hardly any rights or wrongs in matters of aesthetics.” Although they
purported to decide instead on the solid grounds of semantics (the defini-
tion of an altar) and authority (the opinion of experts), the exile of aesthet-
ics from the court of reason fails conspicuously, and the use of that enticing
phrase “hardly any” foreshadows the apostasy which follows. The case fi-
nally becomes a battle of aesthetic values, between Wren and Moore, classi-
cism and modernism.'*

In all these instances, however, the question of the relationship of legal
judgment to aesthetic judgment is raised because the case was about art or
beauty. The specific subject matter in dispute seems to force aesthetics upon
the law. Furthermore, the question relates to what the law says or thinks
about the subject of aesthetics. There is no exploration of the intrinsic en-
gagement of the discourses of law and aesthetics, of the aesthetic dimension
of all law.

Law and . . . Aesthetics

One might expect such an exploration within or as an offshoot of the “law
and literature” movement. But from the rich analyses of James Boyd White
to the more reductive instrumentalism of Richard Posner, this has not been
the case.' Literature has been used as a comparative model in more specific
ways, focusing on the form of literature on the one hand (which helps us
to think about the nature of language) and its subject matter on the other
(which helps us to think about human nature).'® The distinction between
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form and subject matter reflects also a difference between two distinct tiers
of literary discourse. Literary theory deals with the question of form and
contributes to law a depth of understanding about language and a variety
of analyses of the problematic relationship of text and meaning. Works of
literature themselves, on the other hand, by their very subject matter pre-
sent complexities of human conflict which the bipolar interpretations of the
legal system—right and wrong, good and bad, true and false— conceal or
ignore at their peril.'” At times, it is what literature specifically has to say
about law that is interpreted for a lawyerly audience, as for example when
Albert Camus or Franz Kafka is cited in debates on the malaise of justice.'®
But most often it is simply a work of literature’s cultural status, familiar
in its resonances yet profound in its implications, which justifies its use as
evidence.

Ronald Dworkin is an example of the first tier. He is a writer for whom
theories of art and literature have been influential. Dworkin has taken on
board the literary criticism of objective meaning and adopts what could
broadly be described as a hermeneutic approach to interpretation.’ But for
Dworkin, literature, as well as informing his appreciation of problems of
interpretation, provides him with a useful metaphor. He sees a line of ju-
dicial precedents as a narrative: a “chain novel,” each chapter of which has
a different author. The role of a judge when faced with a new case in the
course of this cooperative endeavor is, like that of a “literary critic teasing
out the various dimensions of value in a complex play or poem,” to read the
previous installments in a way which makes sense of them all (or with most
of them) and to write a new section in that spirit. Thus the narrative of the
law goes on, from precedent to precedent, resembling, it must be said, not
so much a novel as a soap opera.?’

There is no space here to analyze a theory which is of considerable com-
plexity and much glossed.?! But while Dworkin uses art as a metaphor and
literature as theory, he seems to have no real understanding of the role of
aesthetics as a way of knowing, in either what laws mean or how they are
produced. Even on his own terms, there is a striking simplicity to his ap-
proach. He argues that our role when confronting a work of art is not to
criticize but to make it “the best it can be,” to read it as kindly as possible,
and that likewise we ought to strive to interpret our legal system in the best
possible light.?> But this misunderstands a hermeneutic approach, which,
while it admittedly requires us to respect and participate in the tradition to
which a work speaks, does not permit us to abandon our critical stance or
to equate the “best reading” of something with seeing it in its “best light.”
This is sheer equivocation.?®
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If Dworkin is of the first tier, drawing on a theory of reading to under-
stand case law, James Boyd White is of the second, drawing on the canons
of literature. Reading specific literary texts with considerable subtlety,
White treats literature as a way of improving our appreciation of law as a
rhetoric which attempts to symbolically express and develop the values of
a community. For White, law and ideas of justice are means of construct-
ing healing narratives out of people’s fractured lives. It is not literature as
metaphor which interests White so much as its use as a resource of the
truth and force of such narratives.

Here there is a stark contrast to Dworkin, who also describes law as a nar-
rative but does not take the parallel seriously. The only voices in his narra-
tive are those of judges, past, present, and mythological; their narration is
nothing but a series of propositions about the law, laid out like bottles on a
wall; interpretation is a question of consistency of meaning. In White, on
the other hand, law’s value, like that of literature, does not lie just in the de-
cision rendered in a particular case but rather in the complexity and ambi-
guity of the judgment and in the ways in which judges try to give voice to
the interwoven and differing narratives placed before them. Community
is formed and advanced not simply by what is said but by how it is said.
White insists upon law beyond rationality, language beyond denotation,
and the polyphony of justice.?

Even here, however, “law” and “literature” are treated as two separate
disciplines with certain aspects in common and certain things to teach each
other. To think of literature as a metaphor for law’s potential, which is what
writers like James Boyd White do, is to have predetermined them as sepa-
rate disciplines. There is no understanding of aesthetics as a way of know-
ing which colors each (and every) field, “law” as well as “literature.” The
separation which lies at the heart of the law and literature movement treats
them as fit subjects for comparison but not of interaction. Rarely is there
any suggestion that law might influence literature or literature change the
law—ideas which become attractive immediately one ceases to treat aes-
thetics as a thing to be seen and instead look upon it as a way of seeing. One
might even suggest that law and literature juxtaposes two nouns while the
aesthetic dimensions of law explore the behavior of two verbs. In conse-
quence, while law is said to be able to learn from literature, the aesthetics
of law assumes that a relationship of inevitable interaction is already pres-
ent. “Law and literature” means law next to literature, an argument by anal-
ogy or metaphor. The aesthetic dimension of law, on the other hand, im-
plies that aesthetics is already in the law, an argument about the process by
which we get legal meaning.
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Postmodern legal theory has been marked by a resurgence of interest in
aesthetics.?” In Costas Douzinas, Justice Miscarried: Ethics, Aesthetics, and
the Law, in particular, aesthetics is recognized as a distinct analytic per-
spective. Here, and in the work of Peter Goodrich among others, consider-
able use is made of artworks as texts through which to explore legal ideas.
Not only poems and plays but paintings and architecture too are treated as
creators of legal meaning, and this approach touches in innovative ways
on the manner in which law is communicated through images, icons, and
myths. The visual, the architectonic, and the performative context of the law
all say something about what the law is about and to whom it is addressed.?
Such a move toward the unspoken and iconic representation of law marks
a significant development in legal thinking, away from a purely linguistic
and literal understanding of how law is communicated.

This body of research critiques the role of traditional legal theory as part
of the long history within Christianity of a distrust of images. Images were
seen to be emotional, erotic, superficial, sensory. They were therefore op-
posed to those rational, essential, conceptual systems of meaning epito-
mized by Protestant religion and positivist law.?” The reinvention and redis-
covery of the relationship of aesthetics and emotion to law stands against
such a tradition in order to reclaim the legitimacy of the passions and the
senses as foundations of meaning and of value in law.

Yet the critical tradition which Douzinas and Goodrich have done so
much to revitalize in recent years remains very much within the nascent
field of what we might call “law and art.” Such an approach continues to treat
art, like literature, as a separate discipline to illuminate the law and not as
an independent but intrinsic aspect of it. This is even more true of Gary
Bagnall, Law as Art. Despite its title, Bagnall understands law “as” art only
for explanatory purposes. Law on this analysis is “best understood as” a per-
formative and creative institution like opera. Other occasional ventures into
what we might call “law and music” have taken roughly the same trajec-
tory.?® The argument is always by analogy. “Art”—as in the law and liter-
ature movement—is in these cases still seen as a metaphor. This is an ar-
gument about how we should think about law rather than about what the
law actually means to us and how it does so. It is this deeper and fuller en-
gagement which the aesthetic, as opposed to the artistic, dimension of law
proposes.

Looked at this way, the aesthetic dimension has more in common with
“law and economics.”?? This theory treats economics as being actively en-
gaged in the production of legal meaning and not just a disciplinary tool for
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thinking about it. The relationship between the two fields is treated as a
day-to-day reality rather than as simply an intellectual comparison. In this
tradition, economics is not like law—the argument does not proceed by
metaphor; it is part of what law means and how it develops. This is the dis-
tinction I have been trying to draw. But of course if the analytical process
of law and economics is in some ways similar to legal aesthetics, its content
is most assuredly not. “Law and economics” assumes human beings to be
fundamentally rational actors with economic desires. Such an impoverished
understanding of human motivation and meaning explicitly eliminates the
aesthetic dimension. While “law and literature” has at times a weak under-
standing of law, “law and economics” has a weak understanding of human
beings.*® We cannot look here, then, for any analysis of the role or power
of the meaning of symbols in the law: law and economics is too weak a cur-
rency to offer us any purchase.

Law with Aesthetics

Central to the aesthetic dimension is the idea that the form of something is
part of its meaning. Formal design or structure—whether of a poem or a
statute—is not just the medium through which ideas are expressed but is
itself an aspect of meaning. Form and style are not, then, just the recep-
tacles into which abstract propositions of law are bundled but part of what
the law says to us. Indeed, exactly because the form of something is often
not on the conscious horizon of its authors, it provides us with a revealing
glimpse into that which is accepted uncritically within a legal community.
Form is evidence not of legal epistemology but of its ontology.>!

In the work of some scholars, there is a sensitivity to this aspect of aes-
thetic meaning. James Boyd White, for example, argues that the form as
well as the content of a legal opinion—the narrative design of the case
method, the adversarial structure of contrasting voices, the requirement of
final judgment—serves as a model of narrative, through which the voices
of the participants are integrated into a common vocabulary, a means of
reconciliation.’? But White nevertheless treats legal form as a given, as if it
were the rhyming scheme or meter of a sonnet, rather than as something
possessed of its own contingent meaning. Occasionally, it is true, one finds
experiments in form within legal writing: the judgment in Fisher v. Lowe,
for example, was rendered in rhyming couplets.?> But such cases manifest
mere playfulness of purpose.

Within the academy rather than on the bench, the use of formal inno-
vation has been pursued more self-consciously. Indeed, it could be said that
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one of the enduring legacies of critical legal studies, to some extent, and of
feminist legal theory in particular has been their emphasis on personaliz-
ing legal writing as a means of opening up issues of subjectivity and of
standpoint. Many techniques, such as the incorporation of personal anec-
dote, history, and confession into the text of legal articles, have served to
raise these issues through the media of form and style.>* In “Roll Over
Beethoven,” Duncan Kennedy and Peter Gabel rebel (they say) against the
form of the elite law review by presenting their article as if it were a dia-
logue. Such a form suggests informality, tentativeness, and evolution, al-
though it tends also toward pretension, self-indulgence, and that bravura
disrespect which the establishment permits its prodigal sons.?

In a range of articles, Rod Macdonald has used the memo form to convey
the conjunction of individual personality and written formality in evolving
norms of institutional politics; a series of letters to imply intimacy and the
importance of human interaction in the enterprise of teaching; and a struc-
ture of multiple references, somewhat akin to hypertext, to connote the
nonlinear nature of thought and implication.?¢ In each case, form contrib-
utes to the meaning of the subject matter. Neither is this kind of connec-
tion entirely new. In “The Soul of the Fugue,” Peter Teachout convincingly
argues that the essays of Lon Fuller, for example, need to be understood as
more than merely concepts strung together using words. There is an inte-
gration of form and content here: of an approach that is ethical and practi-
cal with a design which often spirals away from a beginning in which rough
dichotomies are introduced, toward a more refined conclusion where ideas
of complementarity hold sway, and with a language which uses metaphors
carefully, incrementally expanding their compass and implication.?”

The few scholars who have written explicitly on the aesthetics of law,
however, have tended either to take an uncritical approach to their subject
or to focus on limited aspects of aesthetic theory.?® In the former category
we find, for example, Louis Schwartz, who equates justice and beauty with-
out ever exploring what that might mean. Indeed his overriding concern
would seem to be a critique of “flimsy” or “dubious” public policy argu-
ments (that is, distributive justice), which he calls ugly, implemented at the
cost of (corrective) justice, which he calls beautiful.*® The aesthetics of jus-
tice remains a nice thought, but nothing more. Mark Kelman, otherwise so
opposed to Schwartz, also characterizes views he dislikes as “inelegant” or
“numbingly boring” without expanding on why or how this might matter.
Ugliness in such hands is little more than a term of abuse.*

For Drucilla Cornell, “the aesthetic” appears to involve vision and faith,
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an appeal to a myth of beginnings and of endings.*! It is a rhetoric which
Robin West shares:

We are not compelled to accept or reject an aesthetic vision of human
nature that appears in a novel or in a legal theory. . . . Therefore we
must decide not whether the worlds we envision are true or false, right
or wrong. . . . We must ask whether the imaginative vision [it] presents
is attractive or repulsive, whether it is “true” not to this world, but to
our hopes for the world.*?

Here, our “aesthetic” vision of the future is treated as a synonym for “taste”
and assumed to be both purely subjective and beyond argument. It is there-
fore in stark contrast to an approach which focuses instead on the analytic
potential of an evaluation of forms and symbols.

Elsewhere, West hunts the aesthetic quarry with greater vigor. In “Ju-
risprudence as Narrative,” West adopts Northrop Frye’s taxonomy of narra-
tive paradigms, in which an author’s vision of the future can be categorized
as either “comic” and optimistic or “tragic” and negative and the author’s
method of narration either “romantic” (writing by comparison with an ideal
world) or “ironic” (writing by comparison with the real world).#* Mapping
these two dimensions, one of vision and one of method, onto the modali-
ties of legal theory, West identifies comedy with liberalism, and tragedy
with those forms of statism (such as Hobbes’s) which treat human conflict
as inevitable and to be feared, natural law as romantic, and positivism as
ironic.* I do not intend to undertake an explication of the insights this
fruitful piece provides into the debates of legal theory. Modernist legal the-
ory certainly needs to be understood as a conflict of aesthetic visions, a
theme further developed in “Quartet for the End of Time,” for law is not
a matter only of logic or ethics but rather remains dependent on our hopes
for the world and how we situate ourselves within it.

Nevertheless, West is still using a model extracted from one discipline
—in fact, from one author—to illuminate another rather than exploring
their interaction. The same can be said of Janice Toran, who adopts Beards-
ley for her purposes. She argues that procedural reforms are often moti-
vated by a (subconscious) appreciation of Beardsley’s canons, by a drive to-
ward simplicity and unity detached from the functional purposes of reform.
Her argument is therefore both descriptive and a warning against making
beauty an end in itself:

Yet the pervasiveness of references to simplicity, and the at least occa-
sional discrepancy between modern procedural visions and reality, sug-



36 /  The Methodological Dimension

gest that these reformers sometimes tend toward simplicity and sim-
plification [just] because they find it more aesthetically pleasing.**

Along with Beardsley, however, Toran treats the aesthetic experience
as disinterested and objective. Toran contrasts Beardsley’s canons with the
“subjectivist tradition,” which, according to Toran, “makes disagreement
on aesthetics impossible.” 46 As we have seen, this is a false dichotomy. On
the one hand, it has permitted subjectivists such as Schwartz to leave their
aesthetic values unquestioned altogether, while on the other hand, objec-
tivists such as West and Toran have found themselves confined to a some-
what doctrinaire, though certainly valuable, contribution based on analy-
ses of the aesthetic developed by other writers working in other fields for
other purposes. Without expanding beyond the constraints of this dichot-
omy, a genuine field of legal aesthetics will not emerge.

Analogs to Legal Aesthetics
Law and Myth

The aesthetic dimension of law is not interdisciplinary but transdiscipli-
nary.? It does not compare two separate disciplines but, precisely as it sug-
gests, argues that aesthetics is a dimension of human experience which is
already to be found in many disciplines, including law. There has been a
tradition of just such an approach in the ancient common law, and here the
excavations of Peter Goodrich have been absolutely seminal. Intricate prac-
tices of style, language, dress, rhetoric, and argumentation constituted the
medieval legal community. In these respects, the arguments in sixteenth-
and seventeenth-century England with respect to law paralleled contempo-
raneous arguments over the meaning of ritual and imagery with respect to
religion. The triumph of the Reformation on the one hand and of the En-
lightenment on the other concealed these venerable traditions of passion
and substituted in their stead the scientific pretensions of positivism.

Pierre Legendre mounts a similar critique of post-Enlightenment law.
Here we find law understood as a species of sanctified speech, a collection of
founding myths, symbolized in the form of language, by which authority
the force of law is legitimated (Derrida makes much the same point).*’ For
Legendre, then, the essence of law lies in its status, which, through sym-
bolism and metaphor, connotes an understanding of the self and a stabiliz-
ing myth of social order. Law takes its place along with other mythological
activities such as “art, poetry, dance, enigma, and music.” >

From its poetry law derives its meaning and from its mysticism, its au-
thority. This suggests that if we are to understand the meaning of law we
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must analyze it aesthetically. Ironically, the fundamental problem with Le-
gendre’s analysis is that he maintains the nonlawyer’s faith in the modern
myth that modern law is mythless. He writes as one in mourning for a lost
past of legal poesis:

In place of paradox, poetry and mythologising of the early interpreters
of law, in place of the living colour of law, its emblems and rhetoric . . .
ultramodernity pushes at increasing pace towards an unruffled abso-
lutism of certainties dressed in no more pleasing garb than the jargon
of bureaucratic objectivity. . . . To remove interpretation and the figura-
tive representation of law while leaving law itself in place is to leave it
in a palace of ruins.”!

For Legendre, the aesthetic dimension of ancient law has yielded its place
to the instrumental rationality of modern law. But do we really think that
modern law is without emblems or rhetoric? That there could be such a
thing as law (as culture, as language, as structure) without figurative repre-
sentation; as legal history without myth? As Peter Fitzpatrick argues, mod-
ern Western law has its own mythology about its origins, its destiny, and its
rationality. “My seeing myth in terms of modernity,” he writes, “does not
fit the identification of myth with a world we have lost.” It is part of what
Derrida calls the “white [or transparent] mythology” of the West to char-
acterize its law as being purely logical and without those mythic and mys-
tic elements which exist only in more “primitive” societies.’? But let us not
believe such a fantasy. The task of aesthetics is to explore and reclaim these
elements, fought against in the Reformation and the Enlightenment and
thought lost by Legendre, from the interstices and margins of the law.

Law and Semiotics

In a number of effulgent books and articles, Peter Goodrich, in particular,
has elaborated the countertradition of the English common law as a con-
struction of rhetoric and community rather than of reason and doctrine.
This can be seen in the practices of dress, style, and ritual in the medieval
Inns of Court and through the rich variety of rhetorical manuals which
were central to the development of a distinct English legal practice and edu-
cation in the early modern era. He has, for example, explored the ways in
which the calculated illogicality of legal forms such as the writ and sub-
poena and the arcane récits of legal language in general have a structural
meaning that is to be found on their surface and not through an analysis of
their concepts.”® Thus for Goodrich, a writ, like a sacrament, is “iconic”—
what matters is the constant ritual reenactment of the form and not its con-
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tent or purpose. So it is with legal argument generally: it demands a par-
ticular form, rigidly controlled, which conveys above all the need for obedi-
ence in the face of authority.>* Even the packaging of legal texts is symbolic:

The law reports come in sizeable uniform volumes. They are bound in
single and normally dull colours. . . . Each set of reports stretches with
bland numerical indifference over seemingly infinite shelving. Each
volume is extensive—not to say palimpsestic—in terms of its number
of pages and the type of paper used: it is likely to be printed on thin
India paper in smaller than average typeface. . . . There is no logic to
the list of cases.”

On this analysis, the feel and look of the lawbooks have symbolic im-
port. Here, aesthetics is semiotics. Indeed we could not have the one with-
out the other. Without the ability to recognize that our understanding of a
word (and therefore of a law) extends far beyond its literal meaning, to a
whole realm of subtle connotations, we could not go beyond a rational and
instrumentalist account of law; and without the appreciation that words and
acts always symbolize other things, in a vast chain of cultural associations
and resonances, we could not begin to appreciate how a legal text can have
visual, metaphorical, or emotional significance. Both semiotics and aesthet-
ics emphasize the infinite and pervasive influence of symbols in our lives.

It would be a mistake to subsume the two approaches. Legal semiotics has
at times (even on occasions in Goodrich) been overtaken by a systematiz-
ing impulse in which the scientific pretensions of semiotics have held sway.
The weakness of this kind of endeavor is that it attempts, in some of the
work of Bernard Jackson, for example, to categorize the symbolism within
legal language but not to explain the why and wherefore of its force. The
same can be said of the works of Roberta Kevelson, who has attempted to
apply to legal materials the semiotics of Charles Peirce, with their complex
arrangement of orders and classes of signs.*® Nevertheless, this is an inte-
rior monologue of the law: linguistic signs confront linguistic signs and ex-
plain themselves only by a description of their role. “Semiosis explains
itself by itself . . . ,” says Umberto Eco, echoing Peirce on this point. “This
continual circularity is the normal condition of signification.” > In this kind
of semiotics, law is not treated as the creator or mediator of a wider social
symbolism but rather as the repository of a purely internal system of signs.>

Neither Kevelson nor Peirce nor Goodrich, moreover, wishes to conflate
semiotics with aesthetics. Indeed, Peirce wrote of the power of aesthetics as
the normative basis of the symbolic order. If we want to understand how
symbols provide us not only with the connotations of words and events but
with their value, Kevelson argues, we must look to “legal aesthetics,” which
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“concerns the set of values to which the law at any given time refers.” >
There is, then, a recognition here that aesthetics is something separate from
semiotics.

In Kevelson and Peirce, the difference is that the aesthetic judges the
symbols it perceives. Signs are the raw materials to which the aesthetic
sense assigns value. Clearly this will not do, and for three reasons which
flow one from the other. In the first place, there is a tendency here to treat
the aesthetic as a given and, ironically, a reluctance to acknowledge that aes-
theticvalues, too, have symbolic origins. Peirce would seem to place aesthet-
ics beyond the self-referentiality of the semiotic world. The desire to find
something objective and neutral in aesthetics, some escape from the circle
of signs, thus rears its head where we might least have expected it.

Second, there is always a sensory element to the aesthetic, a way in which
it makes itself felt in the core of our being, which the abstracted language
of semiotics does not capture. Semiotics belongs to the universe of concepts,
in which the sign is merely a transparent placeholder for the idea it repre-
sents. But aesthetics belongs to the universe of affect, in which the precise
form and style of something is not arbitrary but rather intrinsic to what it
means for us. As in aesthetics generally, there is no art without the use of
a medium, a concrete and sensory object whose form the artist uses or al-
ters and which is intrinsic to the meaning of the work. In this sense, aes-
thetics is not semiotic at all.

[t is important to recognize the symbolic aspects of an aesthetic experi-
ence, but this must not be taken to lessen the immediacy of the sensory re-
action. While semiosis develops a way of thinking about the meaning of
things, aesthetics captures how we feel about them. Undoubtedly, behind a
judgment of beauty, for example, there is a symbolic meaning based on cul-
tural associations. But initially there is the sensation, which crowds in upon
us, immediate and compelling. The idea of aesthetics also conveys that vital
SENSory power.

This argument also draws our attention to a fundamental difference in
the kinds of signs with which each is concerned. Semiotics claims to look
past the signs to the essences of things, the truth to which the sign points.
But aesthetics is concerned precisely with the surface of things—with the
truth revealed in form, look, and sound. There is nothing contingent about
the surface, the image: it is itself a system of meaning and a representation
of culture.

Third, semiotics is an analytical technique: it suggests a way of decipher-
ing meaning beneath meaning and of reading between the lines. From a
methodological standpoint, it is of enormous value in revealing the aes-
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thetic content hidden in the rational or the imagery of the textual. In the
work of Goodrich, in particular, his emphasis on the oral and the visual, on
the significance of form and presentation, and on the role of the symbolic
in law demonstrates a powerful appreciation of aesthetics— of the impor-
tance of surface and of image in the construction of meaning.*!

But there are connections which semiotics, as a technique, cannot make.
The idea of aesthetics suggests a theory of human motivation— of the kinds
of things which influence our thoughts and lives. It emphasizes the power
of feelings, and not simply neutral signs and concepts, to drive us on. And,
as Kevelson and Peirce recognize, it contains a normative element too, both
because it insists on the necessity of addressing aesthetic concerns in the
mediation of social conflict and because it implies that our legal systems
ought to pay greater respect to recognizably aesthetic values such as empa-
thy, difference, and singularity. We do best to recall the discussion of art in
the previous chapter. In law as in art, the aestheticis the union of senses and
symbols; its realm is the knowledge about law which can be known only by
sensing and by feeling.

Legal aesthetics is a method of interpretation and categorization, at
which point it may find in semiotics an appropriate countersubject. But at
the same time it is epistemological and normative. It stakes a claim not only
about the meaning of law but about why the law has developed in certain
areas as it has and what the law ought to be. This is why the aesthetic is a
transdisciplinary rather than an interdisciplinary endeavor. It is exactly by
bringing to the fore certain related aspects of many disciplines such as law
and literature, semiotics, and deconstruction that the aesthetic dimension
of the law comes into clearer focus.

The Aesthetics of Legal Institutions

A sociopsychological understanding of aesthetics accompanied by a broad
comprehension of the law pays attention to their dynamics, the living na-
ture of their interaction in the lives of human beings, and, furthermore, to
the mutual nature of that relationship. Even within this framework, how-
ever, | have chosen to concentrate on law understood as a series of texts and
ideas rather than as the practical process of particular institutions, although
this too is undoubtedly an important aspect of law in our society. This sec-
tion indicates some possible aspects of the aesthetic meaning of the legal
process and legal practice, which nevertheless remain for another time.
The trial, for example, reveals the aesthetic dimension of law as an in-
stitution. As I have already mentioned, the architecture of the courthouse,
lawyers’ dress and language, the sound and even the smell of the court com-
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municate meaning to those brought before it.®? That is the environment in
which a trial takes place. What of its conduct? Any experienced litigator
will tell you that cases are won and lost on the presentation of evidence. On
the style and structure of legal argument and the vulnerability, authority,
or sympathy of witnesses hang lives and results. Natanson v. Kline, for ex-
ample, was a breakthrough case in the development of the law of informed
consent. In that case the plaintiff sued for the negligence of her doctors, not
in the performance of an operation and diagnosis, but because, it was ar-
gued, they had failed to adequately inform her of the risks involved in a
particular line of treatment even if performed with due care.®®> But why did
this reasoning succeed in Natanson'’s case where others had failed? She was
a young woman, suffering from breast cancer, who emerged from a partial
mastectomy seriously disfigured in ways about which she had not been
warned. On one level, then, the fact that she was young and female was ob-
viously of importance to her distress at her physical condition, and to that
of the jury too. More: the turning point of the case came as she gave her
evidence. In open court, she undid the buttons of her blouse and displayed
for the jury her bare, scarred breasts: “The ribs had been destroyed by the
radiation and [all that could be done] was to have a layer of skin over the
opening. I recall seeing the beat of the heart reflected in the movements of
this skin flap.” ¢4

There are three elements to the revulsion here: first, to the shocking
sight and undeniable reality of her mutilation, which words alone could
never convey; second, to the humiliation which this young woman under-
went, reduced first from a person to a patient, from a patient to a victim,
and finally from victim to exhibit; and third, to the complicity of the jury
and the court. What would one not do to remove the nausea which that im-
age had instilled in every person present? From the visual impact of that
particular body, and the more complicated aesthetics of revulsion it aroused,
grew new law.

On another level, Jay Katz argues that cases expanding the liability of
the medical profession in the United States, such as Natanson, have prin-
cipally been related to areas in which there have been new and powerful
techniques—such as the practice of mastectomy—placed at doctors’ dis-
posal.®® The courts’ reaction to this expresses a fear of technology which re-
lates especially to the increased intrusiveness of medical practice and the
extent of bodily violation it foreshadows. No one could doubt that the nine-
teenth-century surgeon with his saw was a greater terror than the scalpel-
wielding physician of modern times; but through the wonders of anaesthe-
sia the scalpel has been given a freedom which the body cannot resist. If the
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body will not fight invasion, then the law will. It may be that it is the im-
agery of the precision knife and the supine sheeted silent body beneath it
which has inspired an aesthetic resistance couched in legal form.

Sensory images and symbolism convey meaning, however, not only in
terms of the discourse of a particular trial, which is perhaps rather obvious,
but, more generally, through the legal environment in which the trial takes
place. Here we are dealing with the semiotics of forms and institutions—
that is, the way in which buildings and practices themselves operate as a
system of signs which, although not linguistic in nature, nonetheless im-
part powerful social messages.® Douglas Hay, for example, discussing ju-
dicial practice in England around the time of the French Revolution, em-
phasizes the aspects of spectacle in the way the court dressed and paraded,
the solemnity of the occasion, and the formality of language, all of which
buttressed the court’s authority and mystery.5”

The semiotics of the legal environment continues to be of the utmost
importance. Macdonald has undertaken a microstudy of the ways in which
power is interpreted and used through the allocation of institutional space.®
Peter Goodrich among others has described in some detail the semiotics
of courtroom behavior and how it instills alienation and disempowerment
both visually and acoustically: through the size and space of the courtroom;
through the placement of seats, the isolation of the dock, the looming height
of the judges’ bench, and their stage-managed entrances and exits; through
the visible antiquity of modes of dress and address.®® Just like the church
in the Middle Ages, architecture, archaism, acoustics, theater, and costume
are all vital ingredients in the concoction of power.”® A grand cathedral and
a cavernous court, the echoing of a Gregorian chant and the resounding
clamor of a gavel; miter and wig, introit and oyez. For millennia, we have
been summoned to obey through our senses.

The trial is typically treated as the heart of law and the adjudication of
the instant case as the central element of its functioning. “ The courts are the
capitals of law’s empire, and judges are its princes,” writes Dworkin. It is a
sentiment echoed throughout the literature, from positivists to realists to
critical legal studies.” But by and large I have decided to leave these issues
for another occasion. Law is too often understood simply as a process of de-
cision making which occurs at a particular time and in a particular place. To
resist this, we must descend the courthouse steps. Law is something which
takes place outside the courtroom, as a product generated by the interplay
of texts and images in the life of a community. Law is the work of many
moments and many readers. It is not simply a set of institutional machiner-
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ies but an ongoing reality in all our lives. For almost all of us, almost all the
time, the law is a field of linguistic symbols, an expression of social values,
and a species of terminology through which we try to make sense of things.
It is a collection of ideas and rhetoric. This is the heart of law as an experi-
ence, and it is to those aspects which the argument for its aesthetic dimen-
sion must pay closest attention.

THE FUGUE AS ARCHITECTURE

Formal Structure

While politics asks us what we can do and ethics what we ought to do, aes-
thetics inquires into what we see and how we should see. In the chapters that
follow, this inquiry develops along three distinct dimensions or axes. They
are, perhaps, movements, for there is an argument which moves within
them and which moves from one section to the next.

The Methodological Dimension

The first movement, the “Motet,” deals with aesthetics as a methodology.
A sensitivity to the use of rhetoric and metaphor, for example, can enrich
our understanding of the meaning of law, for the style of a legal judgment
contributes to both its weight as precedent and its meaning.”? Law is not just
a sequence of logical propositions or abstract rules. It is also a collection of
forceful symbols and persuasive metaphors.

Through an approach to legal texts that is sensitive to their form, design,
and presentation, the reader is offered new insights and a fresh interpreta-
tion. In particular, “Motet” compares changes in the form and language of
English legislation from the thirteenth to the sixteenth century to similar
changes in English music of the same period. This comparison reveals the
changing understanding and assumptions of those societies as to the role
and power of law. The purpose of aesthetics here, therefore, lies in its abil-
ity to help us discern meaning in the form and language of the law and to
read it with subtlety and imagination. This approach is resolutely textual
in nature, but it finds meaning in something other than the rational surface
and logical structure of law’s words. On the contrary, such a reading helps
us to recognize what else is being said—sotto voce—in law’s margins and
metaphors.”

To sum up: aesthetics is a way of reading. It can be characterized as a
methodology, its orientation interpretative, its raw materials textual, its
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tools of analysis linguistic, its purpose to illustrate how aesthetic meaning
forms the substance of the law. It is an exposition of the aesthetic dimension.

The Epistemological Dimension

“Requiem” and “Variations on a Theme” continue to make use of the ex-
pository power of an aesthetic analysis, but in addition they explore the
contribution of aesthetics to the wider values to which the law gives voice.
Aesthetics here needs to be understood as an epistemology, by which I mean
a way in which knowledge and value are created rather than interpreted.
Aesthetics provides us with a way of seeing and judging the world and is
therefore a powerful influence as to why particular legal principles have
been developed. The law we often assume to have been the product of po-
litical or ethical values is also a product of aesthetic values.

The aesthetic dimension helps us to explain the language and values
which law expresses. “Requiem,” for example, provides an extended ex-
amination of the jurisprudence of capital punishment. The debate over the
death penalty is fundamentally aesthetic, and this chapter explores the aes-
thetic means—the sounds, images, and symbols—by which that debate has
been constructed in the United States. This is not an argument about legal
texts but about the social context which generates them. And since we are
interested in discovering the imagery and symbolism which forms the un-
derstandings to which law gives expression, there is an emphasis here on the
meaning of visual and, more generally, sensory aesthetic experience. “Vari-
ations on a Theme” explores the law relating to illicit drugs. These laws re-
flect a widely felt reaction to a social problem. But, again, to what extent is
this an aesthetic response—a reaction to the powerful images associated
with “drug” use and the kind of symbolic meaning which that imagery has
come to represent? Again, the union of senses and symbols finds expression
in a particular legal framework. A focus on this dimension of the drug de-
bate throws new light on an old and intractable problem.

To sum up: aesthetics is a way of seeing and a force in the construction
of meaning. It is an epistemology, its orientation descriptive, its raw mate-
rials contextual, its analysis visual, its purpose to illustrate how aesthetic
value informs the law.

The Normative Dimension

In “Quartet for the End of Time” and finally “Quodlibet,” the argument is
turned around. Aesthetics has a normative or prescriptive as well as a de-
scriptive aspect. It is a force for change as much as for explanation. This
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normative edge comes in a number of guises. “Quartet for the End of Time”
argues that legal theories themselves are marked by conflicting aesthetic
values, which helps us to understand the nature of their disagreements. Yet
despite their surface differences, they are all manifestations of an essen-
tially modernist legal theory, which we need to transcend in particular by
developing a vision of the role of law in society which is both critical and
pluralist. This potential shift in legal thinking is illustrated with reference
to the changing aesthetics of art, music, and science. There are two reasons
to draw on such different fields of knowledge: first, because it demonstrates
how the aesthetic dimension transcends and links very different ways of
thinking about the world; second, because a paradigm shift in theory—le-
gal or otherwise—requires not only an intellectual change but an aesthetic
one t00.”* The discourses of reason or justice alone are not enough to facil-
itate change: the mind’s eye and the heart, bound together in the experi-
ence of the aesthetic, must also be won. “Quartet for the End of Time”
therefore characterizes otherwise conflicting legal theories in terms of their
shared aesthetic and argues that a new aesthetic is both a natural and a nec-
essary element of legal and social change.

“Quodlibet” turns briefly from law to justice. At the heart of an aes-
thetic approach lies a number of key concepts including tolerance, empathy,
and a respect for difference. If we were to treat the aesthetic dimension as
a genuinely important part of law (and society), would our vision of justice
be different? Justice is a kind of judgment which is closely related to aes-
thetics. They are both processes and not objects: one cannot, therefore,
teach anyone what justice or beauty “is.” Their content is contingent and
subjective, but one can encourage a way of looking at the world that em-
bodies a commitment to both. Like justice, aesthetics operates as a tension
and a supplement, even a diremption, within the workings of the law. Aes-
thetics is something we should value in our world, and in the valuing we
may come closer to that elusive ideal of justice.

To sum up: aesthetics is a way of influencing the law. Here perhaps aes-
thetics can be viewed as a kind of value system implying strategies for ac-
complishing change, although not of course exclusive ones. Aesthetics is an
ontology, its orientation normative, its analysis rhetorical, its purpose to
illustrate how aesthetics might reform the law. It is an inversion of the aes-
thetic dimension, treating the aesthetic not as a force directed at the law
from outside but as a force within it.

These three dimensions taken together, then, accomplish a movement
from description to prescription, from cause to effect, from meaning to
value, and from methodology to epistemology to ontology. Above all, they
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represent a movement outward from the law to society and then onward
toward the future.

Polyphonic Texture
Episodes

This argument is developed through a series of case studies. The history of
early English legislation, the jurisprudence of capital punishment, drug law
and policy, and the aesthetic ideology of modern legal theories—each in
turn holds center stage. These are the episodes of the fugue, which is to say
the specific subject areas which the work addresses. The aesthetic is not
a kind of alphabet. It is not composed of finite and discrete units which are
provided with meaning only in their combination; on the contrary, the
meaning of each symbol is invented anew. Symbolic meaning is not a com-
modity but art.”>

Counterpoint

Polyphony, of which the fugue is perhaps the most complex example, means
“many voices,” and a fugue typically makes use of three or four separate
melodic lines which weave in and out simultaneously. These voices each
have their own characteristic range and timbre, high or low, male or female.
They are the raw materials from which the subject and countersubjects are
woven, by the exercise of the techniques of counterpoint. Such counter-
subjects are techniques or disciplines which both thicken the argument and
offer a certain resistance, alternative paths of approach. Some of them have
already been noted—semiotics, for example, and the approach taken by the
law and literature movement—but there are many others that capture some
of the facets of the aesthetic dimension. I am critical of the paradigm of law
as a purely rational enterprise. Deconstruction, therefore, has been an im-
portant influence on my analysis. In the first place it is the approach par ex-
cellence attuned to dissecting the complexities and ambiguities in language.
Furthermore, deconstruction is a method which insists that meaning and
language can be understood only through a detailed reading attentive to
the unique voice, movement, and implications of each individual text.”® By
introducing this eclectic range of techniques to serve as counterpoint to my
subject, [ mean to resist the claim that legal aesthetics is some supervening
or grand theory. A dimension is not exclusive in this way. The purpose of
counterpoint, after all—the simultaneous clash and harmony of indepen-
dent thematic lines—is to explore the compatibility of multiple themes
without destroying the meaning or relevance of any of them.
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In neither music nor philosophy has such a view always predominated.
In the nineteenth century, when melody was king, the many voices which
supported it played an increasingly subservient role: they added texture to
the melody, but they lost their own shape and identity in the process. The
agenda of a piece of music is on this approach set by one idea, and the role
of every other part is defined in its terms, bit players in the service of a
sweeping melodic triumphalism.

It is for this reason that playing the great Romantic works for orches-
tra or choir—a Mahler symphony, Verdi’s Requiem, or a Wagner opera
—gives rise to contrasting feelings. On the one hand, much of the writing
for the inner or lower parts lacks any independent interest. On the other
hand, there is a feeling of participating in a mutual endeavor which can be
quite exhilarating. As the century progressed, the musical resources used to
achieve this end expanded enormously. In a choir of hundreds or a Bruck-
nerian orchestra with sixteen horns and a cast of thousands, independence
was increasingly exchanged for a musical corporatism and integrity replaced
by unity.

Musical history, once again, was merely one indicia of the intellectual
spirit of the times.”” Romanticism in music was the aesthetic expression of
a movement which affected philosophy, history, and politics alike. This was
the story of modernity rendered aural: of totalizing ideologies which at-
tempted to interpret every aspect of the world according to a master
melody of truth. We see this tendency toward grand narratives—single
melodic lines—in Marxism as in the ideologies of imperialism and capital-
ism which opposed it, in Darwin and in Spencer, Weber and Durkheim.
From each perspective, one interpretative element—class or economics,
race or gene—was treated as the single lens through which the workings
of the world could be completely analyzed. Furthermore, there was a song
about progress here—about where we came from and where we were
headed—in which we were all just playing our little part.

This is the critique which postmodernity levels at the moderns: the im-
position of a fictitious narrative (or melody) upon a “reality” altogether
more fragmented and contradictory and the insistence on totalizing frame-
works, all of which have claimed to show the world not only from a differ-
ent angle but from the right one. In contrast, poststructural theories display
an interpretative pluralism: a concern for detail, polyphony, ambiguity, and
contingency.”® The idea of the fugue captures much of this perspective.

On the other hand, in some extreme incarnations, it has been argued
that any theoretical approach distorts the local and contingent nature of ex-
perience. For Foucault, archivist of the microstrategies of power, there is a
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distinct resistance to any kind of analysis which would see commonali-
ties and patterns of oppression. There is simply nothing we can say and do
about power from beyond or above its defining embrace.” Other postmod-
ern writers similarly despair of the possibility of theoretical distance. From a
very different perspective, Stanley Fish argues that our cultural embedded-
ness makes the very project of “theory” a pointless one. Talking about some-
thing and doing it are two unrelated activities.®® The conclusion reached by
many recent feminists is surprisingly similar. More for moral rather than
conceptual reasons, they would argue that abstraction is a harmful activity
which drains the color and meaning from life. Abstract arguments represent
a patriarchal mode of reasoning, objectivist and impersonal.5!

Let us concede the importance of grounding theory in practical and con-
crete experience—it is a caution well taken, as the episodic model of the
fugue acknowledges. The distinction between abstraction and reality as-
sumed by all these critiques, however, is fundamentally flawed. Abstraction
is the stuff of meaning: it is language, it is art, it is ritual. A toddler’s draw-
ing is a masterpiece of abstraction. The point is therefore not to try to imag-
ine the possibility of its absence but to acknowledge its incompleteness. We
use abstraction on many different levels, and each highlights some kinds of
relationships between things while concealing certain others. It is never a
question of abandoning abstract thinking but of choosing a tool appropriate
to specific episodes. As Paul de Man wrote, “blindness” and “insight” are
correlative. Tt is only by our blindness to certain features of a situation that
our mind is made free to fully explore the implications of other aspects.?
It is surely the case that we need above all to expand the frameworks we use,
to overcome the blindness of theory by multiplying the lenses of insight.

A theory, then, is not a monolith but a perspective. It need not obliter-
ate its opposition but only contribute to it. And here too in the fugue we
find an expression of that pluralism and a metaphor for the approach I have
taken to theory in this book. Against the subject in its various guises, there
is not a simple and supportive harmony but the play of countersubjects,
each possessed of its own integrity, its own perspective. A fugue is far from
concordant: even in the work of Bach, there is a remarkable degree of dis-
cord and clash as each part, maintaining its own internal shape and line,
proceeds with considerable independence. Against the subject can be heard
doubt, destabilization, and alternatives, and in this way the countersubjects
(or theories) and the episodes (or case studies) of a fugue serve to question
and comment on the subject. A fugue is an elaboration of a theme, but it
provides, as all good writing should, for its own resistance.
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Voices

One voice— one raw material of analysis, one characteristic timbre—runs
throughout this book, and that is the voice of music. It serves as a meta-
phor, a point of historical comparison, a frame of reference, a case study, and
a constant structural device. In ignoring the formal and symbolic meaning
of texts, legal and otherwise, readers are missing a great deal of what they
read. This is a central element of the aesthetic dimension, and the voice of
music is central to how I demonstrate those points. The very distance be-
tween how we think of law and how we think of music adds force to their
conjunction.

Imagine this book as a fugue in honor of the aesthetic dimensions of law
and justice. Several voices, legal and musical, articulate the subject, each in
a unique register and texture. These voices pursue three dimensions—the
methodological, epistemological, and normative—in order to develop an
argument for the importance of aesthetics in law. This then is the fugue as
metaphor, as structure, as image. But finally, the idea of the fugue offers us
an ideal of harmony and dissonance, richness and complexity. The fugue
presents an aesthetic template for the promise of law in society. This is
the gift of the aesthetic: it can inspire imagination. And it has inspired in
me this insistence: that law is not removed from the realm of feeling and
symbolism; and that this power in the world, which the aesthetic exercises
over us all, should be exposed and explored, acknowledged, celebrated, and
cultivated.
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DEFINITIONS

Act — something done; a deed; an action; a written ordinance of a
parliament or other legislative body [ME, fr. L agere, do]

Motet — a short usually unaccompanied sacred choral composition
[ME, fr. OF, diminutive of mot, word]

Polyphony — vocal music etc. in two or more relatively independent
parts; counterpoint [Gk polyphonous, poly-, many, and phone, voice]

Statute — a written law passed by a legislative body; a book or books
containing the statute law [ME, fr. LL statutum, set up, establish,
fr. sta- root of stare, to stand]

AN AESTHETIC METHODOLOGY

Two Perspectives on Interpretation

Look at the monumental change that has been wrought between the Magna
Carta and the prodigious legislation of the Tudors. In language, form, and
style, these laws seem almost unrelated: the former as impenetrable and
limited in scope as the latter are arrogant of their power and authority. Yet
one grew with the utmost gradualness from the other. Listen to the miracu-
lous changes that have been rung between the two-part organa and plain-
songs of the thirteenth century and the prodigious motets of Thomas Tallis,
up to forty vocal lines in mazy coalition. Here, too, there has been so much
formal and stylistic development that it is hard to imagine that one is an or-
nate variation of the other. The languages of law and of music, then, have
each been subject to dramatic changes in their purpose and normativity.
Further, the similarities between these parallel historical transformations
suggest that the change that was taking place extended far beyond the nar-
row confines of each discipline and implicated every aspect of the lives of
those who lived in those communities.

Modern readers—and writers too—all too often treat reading as a miner
treats the earth. They are insensitive to the environment of the text, its
play of light and shadow. In fiction or nonfiction, they search for syllogisms,
information to be extracted and stored, and discard the rest as mere impedi-
menta. Ideas, facts, and events are nuggets of meaning; everything else is
just rocks. The result of this discursive strip-mining is a wasteland in which
more has been lost than gained and much that was always there remains
buried. The aesthetic dimension of law is about developing a sensitivity to
these hidden truths and treasures, a matter of discerning meaning beneath
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the literal surface of a text, and this aesthetic dimension can be seen as re-
lated to the growing field of legal scholarship which explores legal meaning
through the changing metaphors it uses.! Furthermore, in recognizing
the influence of aesthetic perceptions on legal principles that claim to be
solely about reason, one can appreciate how “the law” is constructed within
a framework of aesthetic influences as well as moral or political ones. In all
these ways, the aesthetic dimension deepens our understanding of the law
by giving readers new tools with which to interpret the meaning of legal
texts.

Aesthetics is about deepening legal meaning. The aesthetic dimension
enriches our harmonic resources—it gives us richer tools to assist in the
act of interpretation: this is the “how” of interpretation and is the approach
taken in the following chapter.? But it also broadens legal meaning— the
kinds of things legal texts can communicate to you: this is the “what” of in-
terpretation. This expansion, a second interpretative perspective, serves as
the focus of the present chapter. The law is an imperfect mirror of the world
beyond its bounds. If we study it carefully, with an eye to its structure and
style, the law reflects back to us aspects of the world which gave it birth. It
is no longer just a question of the meaning of legal texts but of legal con-
texts. Nothing could be further from a formalist or positivist interpretation
of the law, which excludes from consideration and interest all but the text
and the allegedly “legal” values and principles which generated it.?

Admittedly the information contained in a law case or a statute may be
faulty or flawed or partial. It is not, however, the external information con-
tained in a legal document which is of interest here but the way it portrays
a worldview. Beyond the subject matter with which it deals and the prin-
ciples it states—away from the immediate, performative, and functional as-
pects of legal writing—a judgment or a statute tells us about the context in
which it was developed and the understanding of social relations and legal
order which operated to produce it. A legal document, then, reveals what
is meant by “law” and “order” in the society which gave it birth. It tells us
about the role, power, authority, and responsibility attributed to and claimed
by legal institutions. These are important legal questions typically assumed
by a society, the set and not the foreground of legal texts.

Statutes and Motets

This chapter looks at early English statutes from the Magna Carta* (first
obtained from King John in 1215 and then confirmed ten years later by
Henry III) until the reign of Henry VIII (from 1509). At the dawn of the
common law, a statute had not yet achieved its present authoritative status
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and regularity of form. It took its place alongside a whole range of other
techniques of lawmaking, including the “common law” system of judicial
decision making, writs, plea rolls, charters, year books, and so on. In fact,
statutes were not a routine product of government until toward the end of
the period T am considering, while, on the other hand, the line between
statutes and less formal pronouncements remained unclear. Nevertheless,
by trying to understand the meaning and role of the texts Parliament cre-
ated, we will gain a view of the ways in which those with power saw the role
of the law. How, I wish to ask, can we look at these particular legal docu-
ments? How do they appear to look at us? How did their authors look at the
world?

[ am particularly interested in changing ideas of normativity and the
law. Why does law exert authority over its citizens—why, in other words,
do we obey the law? For John Austin, first among English legal positivists,
the answer is coercion: it is from the threat of harm that our duty to obey
arises. “Being liable to evil from you if I comply not with a wish which you
signify ... Ilie under a duty to obey it.” 5 Indeed both Austin’s model of the
legal system and H. L. A. Hart’s hypothetical discussion of the formative
period of legal order seem to be based on just this understanding of “primi-
tive” English law as a matter of force.® Superficially, the earliest English
statutes, assembled and published together in 1786 under the title Statutes
at Large, bear out this conception. According to the editor, Owen Ruffhead,
early English statutes seem “rather to be Provisions extorted by some pre-
dominant influence, rather than laws instituted by the concurring Assent
of a regular legislature.”” To support this argument, the author cites many
statutes enacted without any formal indication of whether or how they re-
ceived Parliamentary assent. As late as 1400, one bill apparently became
law although it was rejected by the House of Commons.® On this reading,
Austinian in its implications, the laws of these early times demanded com-
pliance from the community simply because of the force which backed
them up and not because, as modern positivists argue, they were the for-
mal and therefore legitimate products of a recognized procedure of legisla-
tive development.’

Retreating from his initial conjecture, however, Ruffhead defends the
formal validity of such statutes by insisting that we cannot judge a
thirteenth-century enactment according to the procedural standards of the
eighteenth century. Certainly it is true that lawmaking practice, and Par-
liament itself, was amorphous and unsettled in the first few hundred years
after the Norman invasion. But we must go much further. Not only pro-
cedure changed in all that time. We cannot assume that the meaning and
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power of law itself was the same then as it is now. To adopt such an as-
sumption would be to indulge in a presentism more grievous than that
condemned by Ruffhead, for it would be to judge the meaning of the thir-
teenth-century legal order by the experiences of the twentieth.

What was the purpose of statutes, then, and to whom were they ad-
dressed? Who was expected to obey the law, and why? In answering these
questions [ am attempting to recapture a radically different understanding
of the province of statute and law. There is, moreover, a dramatic shift from
1200 to 1500 in a wide range of attitudes toward legal purposes and effects,
which marks the movement from a medieval to a recognizably modern legal
worldview. Statutes, and the word “statute” itself, underwent a sea change
by the sixteenth century. This change is frequently presented in terms of
the growth of political power and administrative machinery, the ambitions
of the Norman invaders gradually being matched by their capacity. This
politico-bureaucratic story, however, is altogether too simple. Rather, we
are witnessing nothing short of a change of consciousness here, a change in
the understanding of the purpose and functions of law and of the relation-
ship of the individual to the forces of legal order.

A paradigm shift in consciousness manifests itself through all our senses.
It affects how we read and how we listen. After reading Foucault, one should
therefore not be surprised to find parallel structural changes in the devel-
opment of this worldview across surprisingly different fields.'® Take an al-
ternative locus of normativity—the church—and consider one of its most
significant means of expression, music. Explore one of the most complex
and important forms that musical discourse took—the motet, a form as sig-
nificant in the development of medieval music as was the statute in the de-
velopment of medieval law. The word “motet” is used in England from the
fourteenth century to describe any harmonic vocal music written for church
use. It derives from the diminutive form of the French mot, or word, and
although the early motets are quite different from the monophonic chants
that preceded them, they share with Gregorian chant a commitment to the
priority of the liturgical text. This commitment is honored in the simplic-
ity of the motet’s line and organization, in which the musical interest of the
composition never detracts from, overwhelms, or operates independently
from the words which it is its duty to convey. The sacred word is paramount.

Jacques Attali and Thomas Levenson have elsewhere argued that we can
read the history of music as a history of the society that gave it birth. The
distinction that Attali in particular is interested in is the political economy
of music, its changing mode of production, while I propose to focus on the
aesthetic economy of music, its changing mode of communication.'* The
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history of Western music resonates with a progression of formal and styl-
istic changes very similar to those found in the development of the statute
and illustrates the same emergence from a medieval to a modern perspec-
tive on the world. Motets had also undergone a sea change by the sixteenth
century. By the end of our period of study the motet had begun to give ef-
fect to a complexity of polyphonic organization beyond imagining when the
first motets were sung. So too, the statute had begun to give effect to a com-
plexity of legal and social organization beyond imagining when the first
statutes were enacted. The dramatic evolution in the form and style of the
motet, and the remarkable parallels which are evident in the evolution of
legislation, show the profundity of the changes that were taking place in
ideas of normativity and the relationship of authority to subject; and, con-
sequently, they reveal the logic of a social revolution which went far beyond
purely legal or political changes. The changing sound and form of the motet
demonstrate and communicate how fundamental were these shifts in the
processes of social order. Musical history is not only a metaphor for the
forces at work behind the development of the statute but an exemplification
of them.

Further Aspects of Aesthetic Methodology

The use of music as a counterpoint to my legal analysis is one way in which
this chapter develops an aesthetic methodology. But in addition, aesthetics
influences both the process of this inquiry and its subject.

An Aesthetic Process

The legal meaning of a judicial opinion or a statute is influenced not only
by rational ideas and legal doctrine but also by aesthetic and formal consid-
erations. Just as we listen to a piece of music with an ear to its form and
style, its structure and design, we can learn much about what a law means
through a careful evaluation of these same factors. Musical and legal inter-
pretation turn out to have something in common after all.

The use of these factors suggests a way of reading in which the text is
treated as an elaborate and enlightening sign system in and by itself. Clearly
this is an approach much influenced by legal semiotics.’? As Richard Weis-
berg wrote, “Cardozo realized that the form of an opinion actively contrib-
utes to its correctness.” > What are the consequences implied by this way
of reading—what interpretative choices are involved in the reading of a le-
gal document, such as a statute, which this approach might suggest?

Aesthetics is very much concerned with the words of a text. Our society
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is uniquely literary. Other cultures set great store by the senses of hearing,
of touch, and even of smell as means of access to the “truth,” but modern
Western society has accorded, at least until very recently, an unparalleled
and almost exclusive priority to the sense of sight.* Other cultures, more-
over, transmit myth and social meaning by nondiscursive artistic represen-
tation or through oral tradition, while we inhabit a culture in which the al-
phabet, writing, and words—abstract, visual, linguistic—predominate. We
are, says Marshall McLuhan, “typographic man” and woman. In such a cul-
ture, texts occupy a unique cultural position.'® But an aesthetic approach is
not simply an analysis of the “meaning” or denotation of words. Rather, it
is attuned to connotation: to the implications of which words are used and
which are not, with the kinds of ways in which language is used, and with
the style and even the grammar of writing. In short, aesthetics involves a
heightened sensitivity to the ambient, the metaphorical, and the rhetorical
effects of language.'

Furthermore, we must develop an analysis of the law which explores
not only the connotations of words but the very look of documents them-
selves.’” At this point, an aesthetic interpretation is not interested in the
content of a text (the legal details, for example, of an Act) but in its style
and design. A painting, after all, is not simply “about” its subject matter: its
structure and style also communicate. Indeed, for abstract paintings, there
is no other meaning. So too, the formal and structural features of a statute,
its design and layout, are likewise tools of an aesthetic analysis which will
help us to understand how those who created and recorded the text saw their
world and law’s place within it. This focus on presentational form is an as-
pect which resonates with the theories of Monroe Beardsley.'® The differ-
ence, of course, is that for Beardsley an appreciation of formal elements
ought to be entirely removed from the contaminants of culture and social
value, whereas here they are a mirror of and a window onto them. Far from
being radically removed, the two are radically enmeshed.

There is a fundamental point to be made here. Aesthetic interpretation
relies on our ability to find meaning in the very matters which its authors
often took for granted—look, sound, and form.” By focusing on the pre-
sentation, structure, and style of legal documents rather than just on their
intentional meaning, we approach the world in which they were written
through variables which were in general deployed and modified subcon-
sciously. Form and style inadvertently reveal to us the assumptions and
procedures which a society does not question—its ontology. A focus on
these aspects will often tell us more about the collective values of a society
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than that which is debated and contentious.?’ That which is self-evident is
evidence of the self.

This is why an aesthetic methodology is developed here through histori-
cal example. By dealing with the formative period of English statutes, we are
in a position to assess those formal and stylistic features which we might, in
the context of our own legislative framework, take for granted. Undoubt-
edly such an approach is not without implications for contemporary prac-
tices. A semiotic and aesthetic interpretation of legislative form could be
valuably carried on into the present day. But the distance of history helps.
Our attention is drawn to the various specific elements of the language and
structure of the modern statute as, one by one, we are privy to the processes
of their birth and crystallization.

An Aesthetic Subject

The purpose of the analysis is to reclaim how a particular community at a
particular time saw the world and the role of law within it. The analogy
with the interpretation of a painting— encapsulated by words such as “see-
ing,” “looking,” and “perspective”—may prove helpful. Michael O’'Toole,
in A Semiotics of Art, seeks to understand art not only by considering what
a work of art “represents” but by independently evaluating its “composi-
tion” and “mood.” “Mood” here refers to how the painting “looks at” ob-
servers, the ways in which it tries to entice them into its world or, alterna-
tively, exclude them. For example, are there people in the painting? How
do they look at us or past us? How is perspective used? These and similar
questions all relate to the mood of an artwork and the nature of its gaze.?!

What a painting “represents” corresponds to the meaning and purpose
of a statute and the painting’s “composition” to a law’s form and structure,
on which I have already dwelt. But can a law have a “mood” ? In other words,
does it gaze at you? Through a legal text we can learn something of the gaze
of its authors and, therefore, of their understanding of the purpose and
power of law. We see them gazing at the world through the window of the
laws they have written. Furthermore, those who are subject to the law
often experience law as a gaze upon them. We speak of what “the law” de-
mands of us and how “it” controls us. This is not merely a figure of speech
but a phenomenon.

Here we are brought back to the work of Michel Foucault, for whom
gaze (regard) was an essential aspect of his theory of power. The way in
which the state observes every aspect of the lives of its citizens is a defining
characteristic of the modern world. Whereas in the Middle Ages to be pow-
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erful was to be seen, it is now the case that to be powerful is to see—to see
everybody, to know their every move and to subject them all to a penetrat-
ing and controlling gaze.?> The common people, who once suffered from
their relative invisibility, now suffer from a pervasive visibility in the eyes
of the state. In consequence, there is an unprecedented degree of control ex-
erted by authority over our lives, no less complete for its asserted benig-
nancy, no less influential for its ubiquity.?*

The subject of this study is the mood or gaze of the statute in the devel-
opment of English law. First, to whom is the law addressed ?—upon whom,
in other words, does the law’s gaze fall? Second, in what capacity?—are those
“captured” in this gaze treated as agents, whose role is to carry out the law,
as for example where the law is procedural or administrative in character?;
as subjects who are expected to fit in with the way the law orders the world
around them?; or as objects, whose behavior and attitudes the enactment of
the law is intended to actually modify, as is, perhaps, our modern under-
standing of the purpose of the criminal law? Laws thus “look” at different
groups in different ways. The gaze of the statute, the dramatic changes it
underwent from the thirteenth to the sixteenth century, and the meaning
of those changes in terms of law as a normative order, are the focus of this
chapter.

In all this, the aesthetic dimension therefore fulfills three main func-
tions. It mandates an interpretative process that sheds insight on the mani-
fold meanings of a text by focusing on the structure and form of a statute
—how these ancient statutes look to us. It provides an interpretative direc-
tion that concentrates on the ways in which a statute’s gaze constructs its
audience—how statutes” authors saw. And finally, it offers an interpretative
parallel by exploring what we can learn from analogous developments in the
composition and mood of the motet—how the changing world surrounding
the statute was heard. The underlying message is simple. Don’t take mean-
ing for granted. Look. And listen.

STATUTES AND ACTS: POLYPHONY AND
LEGISLATION FROM THE THIRTEENTH
TO THE SIXTEENTH CENTURIES

The Thirteenth Century: Statutes without Norms?
The Language of Law

Statutes at Large, that great compilation of English enactments, was first
published in the late eighteenth century and is the most accessible histori-
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cal record of English statute law. It begins with the famous statutes of the
thirteenth century, such as the Magna Carta and the Statute of Westmin-
ster, and proceeds year by year “down to the present day.” But the familiar
tradition and feeling of continuity with which this provides the reader is
misleading. From the opening words of the Magna Carta, we enter a legal
world very different from our own. Like all statutes prior to 1275, it is writ-
ten in Latin: generally not a spoken language at the time, and understood
by only a small, administrative, and of course ecclesiastical elite. The word
“clerical” reflects this early duplication of roles since the adjective denotes
equally the clerk (or bureaucrat) and the cleric (or priest). The Latin used,
moreover, was not even classical Latin but “law Latin,” verbose, difficult,
and full of its own idiosyncrasies.?* Even the word “statute,” then, is a trans-
lation, and one should, strictly speaking, write of statutum and statuta.

We cannot even ask about the basis on which statute laws were obeyed,
since for the vast majority of the population, they were literally incompre-
hensible. These statutes were not normative, if by normative we mean the
handing down of principles and values to a community with the assump-
tion that its members will or ought take heed. Indeed, the Magna Carta and
other statutes of the period, despite the protodemocratic mythology that
now surrounds them, did not speak to the community at all. Like sacred ob-
jects, these texts concealed their meaning from all but a privileged few; for
the rest, their power stemmed from the very fact of their incomprehensi-
bility.?> Writing at this time was still close to its origin as runes, as mys-
teries, as a series of “hiero/glyphs”—"priestly signs” cloaked in the veil
of religion. In a largely illiterate society, in particular, the power of writing
derives from its cabbalistic mystery rather than from its specific content. In
such a world, the secrets of the texts were not to be read but deciphered,
and those who held the key had about them something of an aura of magic,
of majesty. The power of the written law, then, like the power of the writ-
ten word itself, was a matter of form and not meaning.

The use of Latin suggests that these statutes combined an iconic power
with a lack of specific norms of conduct—they conveyed a message of obe-
dience to someone rather than to some legal principle. The specific word-
ing of the statutes provides further evidence. Translated from the Latin, the
confirmation of the Magna Carta in 1225 by Henry III begins, “Henry by
the grace of God, King of England . . . to all Archbishops, Bishops, Abbots,
Priors, Earls, Barons, Sheriffs, Provosts, Officers, and to all Bailiffs and other
our faithful subjects, which shall see this present Charter, Greeting.” 26

The gaze of the statute is directed at a very limited class of people who
are addressed personally, as if in a letter. “Greeting,” says the King. This is
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a very common beginning. “Edward, to all to whom these Presents shall
come, sendeth greeting” begins the Carta Forestae; “The King to his Trea-
surer and Barons of the Exchequer, Greeting,” says another. “ The King unto
his Justices of the Bench, greeting” is also typical. It was the same form of
words used in the various writs which gave the king’s judges jurisdiction of
a case.?” This language implies that England’s feudal masters were less in-
terested in establishing norms of behavior to be followed by the population
than in setting up a system of administrative allegiance to oversee legal
norms generated elsewhere: the statutes, which were their special contribu-
tion to the legal system, were addressed to these supervisors rather than to
the general population.

That was, of course, where the notion and power of the “common law”
came from. The law, seen as a structure of norms, was filled on a case-by-
case basis as the need arose. In the development of the common law, the
king for a long time showed little interest; his gaze fell, rather, upon a lim-
ited class of functionaries, whom he saw as “agents” and not “subjects” of
the law. Indeed, the whole structure of the common law “writ system” it-
self reflected this priority. The annual year books which became central le-
gal documents by the end of the reign of Edward I were complex records of
the practice of pleading in which the substantive decision of the courts was
largely irrelevant. Time and again, once questions of procedure had been
resolved, the year book simply noted “and so to judgment.” As Plucknett
concludes, “What the judgment was, nobody knew and nobody cared.” 2
The subject matter of law was not important; who administered it was. This
question of control was especially important because the Normans, assum-
ing the role of a conquering feudal aristocracy in a foreign land, saw the
entrenchment of their institutional power as paramount. The substantive
Saxon common law was not only unimportant: its preservation was itself a
strategy of successful conquest. Both the language and mood of these early
statutes confirm the limited and nonnormative nature of their gaze.

The form and style of English vocal music at the time exemplified many
of these nonnormative features of mood and gaze. By the beginning of the
thirteenth century, the heyday of Gregorian chant was past. But the poly-
phonic forms which soon came to be called “motet” had not yet been fully
developed. Polyphony—the interweaving of a number of independent mu-
sical lines—developed in organum, in which a second part paralleled the
tenor line of a plainsong (or later, a freely composed pes) at an interval of
an octave or fifth; within a few decades, the second part began to be sung in
contrary motion to the tenor, that is, rising where the tenor fell and vice
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versa. Thus, although the two lines of an organum differed, there was in
these early works no independence of parts; the second line was as yet en-
tirely derivative of the tenor.?’

Furthermore, there was not yet a modern system of notation of notes or
rhythm. Despite the many innovations it pioneered, early English notation
remained indefinite for another century or more.*® An improvisational and
informal character thus hung over the writing of music, which served as a
memorial to the past rather than as a prescription for the future. We shall
see the same thing in relation to statutes of the time. The writing of music
—or of law—allowed a small group of performers to recall texts with which
they were already familiar rather than prescribing the precise actions or
performances of a larger community.

The vocal line was lacking in beat or accent, highly ornamented, melis-
matic rather than syllabic. Rhythmic variation was either nonexistent or
else it merely consisted in repeating one of a small number of preset pat-
terns or “modes.” This limited approach to rhythm characterized English
polyphony through the fifteenth century.?! Listen to the cryptic contours
of the music, whose steady undulations reflect an introspective rapture. The
expression of that rapture is strangely confined: the tonal range of early
polyphonic writing rarely exceeded six notes within a single line or a tenth
from the lowest part to the highest.>? There was almost no consciousness
of rhythm or harmony as separate musical variables. At every turn the mu-
sic was the product of a limited gaze, a secret compact between performers
which seems, by its thin, meandering, regular, interwoven lines, thus to
exclude nonparticipants rather than to draw them in. This is the sacral and
iconic element of music, and one only needs to listen to the acoustical
grandeur of plainchant in a cavernous cathedral to appreciate the force of
its aesthetic. This music instilled obedience not through any direct com-
munication of its message but by conveying a sense of space and mystery.
Is not some of this character present in the statutes of the time, too—mag-
isterial, florid, iconic, secret?

Neither statute nor chant demonstrated a normative intent: they were
not concerned to communicate ideas or values to their lay audience. And
unlike the secular and vernacular love motets which came to occupy French
composers during the fourteenth century,® the motet in England (much
like the statute) retained its character as the product of established institu-
tions, using Latin texts for hierarchical purposes. Both music and law thus
recorded the discussions of an elite which excluded the common man, not
as yet encompassed by their gaze. But at the same time, both early forms
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conveyed, by the fact of the word or its sound rather than through its
meaning, the salutary awe which power inspires. Authority was here, in
statutum or organum alike, not communicated but made manifest.

The Content of Laws

If we turn now to the subject matter of thirteenth-century statutes, we find
further evidence to demonstrate their limited purpose. The common law,
as it began to regularize and refine the customary law of England, was nor-
mative but not under royal control. Statuta, although under direct royal
control, were not primarily normative. They contain few provisions which
could be interpreted as establishing general norms of behavior: for the most
part, their purpose was either to clarify the procedure for dealing with writs
before the king’s courts or to regulate the conduct of the king’s officials
throughout the country. The mood was often that of a master bringing his
unruly agents to heel. So in one 1266 statute, “bailiffs, sheriffs, and other
officers” were instructed to “make account to the Treasurer.” An Ordinance
for Ireland (1288) partook of the same character and was a kind of letter
patent to the Justice of Ireland, the king’s administrator there, defining his
personal authority.>

Peter Goodrich has emphasized the sacred and iconic nature of Latin
texts of the Middle Ages and argued that they were not functional docu-
ments but relics of sovereignty. Statute laws served this function for the il-
literate peasantry, as I have noted, but their immediate purpose as the pri-
vate communication of a literate ruling elite was, on the contrary, decidedly
administrative and practical. While they may have seemed to most people
to be “holy mysteries . . . stored in sacred hiding places”—a characteristic
we have already noted with respect to both statutes and chants—that was
not the audience to which they were addressed.?® To that specific audience,
statutes were instructions.

The nonnormativity of statuta in the sense of their refusal to control so-
cial norms of behavior can be found, paradoxically, in both their iconic
communal authority, then, and in the narrow procedural focus of their
contents. Organa and early forms of the motet likewise did not attempt to
persuade or compel belief: they were not normative agents either. A motet,
recall, is “a little word,” an etymology which reflected the prevailing atti-
tude of the time that religious music ought not distract from the holy
words it set. This view of the subordinate function of music dominated in
the Catholic church at least until the Renaissance and, to a considerable ex-
tent, still governs Orthodox composition. Monophonic writing such as
plainchant provides a clear example. For those few who understood it, the
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words of the liturgy were of primary importance and music merely the ve-
hicle for its communication. Consequently, even at its most melismatic, the
line and rhythm of the music closely parallels the words in question. Al-
though florid at times, the composition never makes musical demands that
remove the focus from the “little words” it speaks.

What this means is that the persuasive or normative power of Christian
ritual was seen to stem from the words and not the music. Early polyphonic
writing did not attempt to convey the meaning of words in musical form:
music was the iconic channel through which the words were given voice, but
it was not yet a symbolic language of communication of its own. Rhythm,
melody, key, and harmony—music qua music—were not yet independent
variables imbued with meaning of their own. Furthermore, early English
composers made no attempt to relate the text to the music. A motet was an
abstract, formal vehicle for the delivery of words, but while it “presented”
a text or texts, it did not “project” or express their sentiment.>® The music
itself did not convey value and meaning. For those who could understand
the Latin being sung, the musical form may perhaps have served as a chan-
nel for its transmission, but even this limited communicative aspect of the
motet must not be overstated. Many motets in the thirteenth and four-
teenth centuries were polytextual as well as polyphonic: different singers
sang not only different musical lines simultaneously but different texts as
well. Tt is likely, then, that at this point the motet was not even an effective
transmitter of the words of the text.?”

Now admittedly the “Dies irae” and other “sequences” of twelfth-
century Gregorian chant, for the first time and in a radical break with tra-
dition, attempted to use music’s expressive potential to convey the mood
and ideas of the words. The “day of wrath,” whose sound and beat instill
the terror described in the text, is an archetype of the persuasive force of
music, then and now. But it is not until centuries later, in the part-writing
of composers such as Josquin des Prez and Thomas Tallis, that this idea of a
specific relationship between words and music became pronounced. At that
point, when music itself was designed to persuade the listener, through the
emotional force of sounds, of the truth of the words it set— of the mercy
of Jesus, the grandeur of the Lord, or the sorrowful peace of the dead—
then and only then did music qua music begin to exert a normative effect
on its listeners. Music had developed from being a medium of communica-
tion to a means thereof.

In these early days, then, neither English motets nor English statutes at-
tempted to originate norms of right conduct applicable to the community
as a whole. On the contrary, many early statutes merely confirmed exist-
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ing and customary principles of law. The Magna Carta and Carta Foresta
are typical, declaring that “the city of London shall have all the old liber-
ties and customs, which it used to have”; that no one “shall be distrained to
make Bridges and Banks, but such as of old time and of right have accus-
tomed to make them”; that the ownership of woods in forests and the prac-
tice of the King’s Rangers shall be “as it hath been accustomed at the time
of the first Coronation of King Henry our Grandfather” (which itself up-
held the law as it existed in the time of Edward the Confessor).3® The refer-
ence to keeping things as they were in Henry’s grandfather’s day was quite
common.?

The reduction to writing of a custom undoubtedly has some effect, for
it reinforces a particular state of affairs and gives official imprimatur to a
principle which might previously have existed only informally or impre-
cisely. Moreover, it may frequently restore principles which had fallen into
disuse. It is, however, a very different and more limited kind of action than
that which we now understand to be the function of legislation. In claim-
ing that this kind of lawmaking is not normative, at least as we now tend to
understand the word in relation to statutes, I mean to emphasize that the
reduction to statutory form of existing customs does not itself generate or
modify norms or values within a community.

This argument addresses a difference of opinion between Charles MclIl-
wain and Thomas Plucknett. Mcllwain argues that early statutes affirmed
the common law and did not “make” new law, while Plucknett rejects this
distinction and uses the evidence of the time, such as the year books, to
assert that statutes were seen as instituting “special” or “novel” law. But
Plucknett is discussing a period of lawmaking a century later than Mcll-
wain, by which time a changing attitude to statute law was already evident,
as we shall see. In fact, in discussing slightly earlier statutes dating from the
reign of Edward I (1272—1307), Plucknett concedes that the line between
statute and common law was weakly drawn. He suggests that statutes were
received not as superior law but as part of the common law: “those charters
and statutes are merely adjuncts to the unwritten common law, and . . .
wholly partake of its nature.” The prime function of this written portion
of unwritten law was declaratory; as Plucknett writes, a statute was “a
memorandum about a point of custom.” 4

What was called a statutum seems to modern eyes more like a narrative
or history, intended rather to record the events of the court than to alter
the law or social behavior. The statute fulfilled, in other words, a descrip-
tive rather than a prescriptive function. The following statute on bastardy,
which dates from 1235, is a good example:
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All the Bishops instanted the Lords, that they would consent, that all
such as were born afore Matrimony should be legitimate, as well as
they that be born after Matrimony . . . foreasmuch as the Church ac-
cepteth such as legitimate. And all Earls and Barons with one voice an-
swered, that they would not change the Law of the Realm, which hith-
erto have been used and approved.*!

Undoubtedly the rejection by the Lords of the Bishops’ appeal was a way
of describing and confirming the current law. But in terms of a twentieth-
century understanding of what a statute does, nothing happened. No law
was passed: there was no change to the Law of the Realm. This “statute” was
merely the story of a political event. Law, politics, and history are hardly
distinguishable.®

Even “penal” laws demonstrated a nonnormative character. The Carta
Forestee (1225), for example, said, “No man from henceforth shall lose ei-
ther Life or Member for killing of our Deer: But if any man be taken, and
convict for taking our Venison, he shall make a grievous fine.”* Observe
that the law did not make it an offense to kill royal venison—it nowhere
said, “No man shall kill our deer.” The offense (that is, the normative prin-
ciple) was assumed. The statute only dealt with—and, admittedly, substan-
tially amended—the kind of punishment that may be imposed. This stat-
ute was typical in this respect, in the way in which it built on preexisting
principles. Another law dealt with the penalty for “the ravishment of a
ward” but again did not establish the meaning or wrongfulness of the con-
duct in the first place.** A modern statute, in contrast, invariably begins
with a comprehensive statement and definition of the offense and treats the
question of penalty as a subsidiary matter. Undoubtedly the wrongfulness
of taking venison or ravishing wards is a necessary implication of these stat-
utes. But the normative grounds of the wrong are not found in legislation.
They are rooted instead in popular customary law.

Providing a specific penalty for an offense was almost unheard of. Read-
ing these documents, one gets the impression that lawmakers at this time
did not conceive of the concrete application of their laws: they did not imag-
ine the transgression of laws or the punishment of transgressors. This is a
detail left for others in their discretion to fill in, just as the improvisational
character of music allowed enormous freedom to the individual performer
of an organum or chant. For modern legislators, of course, the specific of-
fense and the specific penalty go together: the modern judge, like the mod-
ern musician, is subject to far greater constraint. In one way, this is a con-
sequence of the intrusiveness and detail of contemporary laws. But from
another angle it reflects how little the king and his advisers in the thirteenth
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century saw the law as a means of literally enforcing their will on the lives
of others. The king’s perception of law, outside its application to a close
circle of officials, was clouded and unspecific. It is a mistake, then, to con-
ceive of early statutes as an expression of coercive power, when the act of
coercion was not envisaged by the power.

The lack of specific penalties was partly a function of the limited reach
of the king’s power and of the very limited machinery through which laws
could in fact be enforced. England was still over 350 years away from a stand-
ing army and almost 600 years from a regular police force. A lack of re-
sources, however, was not the only factor that inhibited the establishment
of a comprehensive system of penalties and punishment. Systems of pen-
alties were not unknown, having existed in some detail in the codes of the
Anglo-Saxon kings. Furthermore, the practical difficulty of a particular
course of conduct is never a fully satisfactory explanation. The possible and
the conceivable are interrelated: the former helps define the latter, and the
latter propels the former.*> What is done in a society—and what is left un-
done—is therefore valuable evidence of how that society thought.

Where statutes do actually intervene to “change the law,” some justifi-
cation was required. The Statute de Marleberge (1267) began as if by way
of apology: “The Realm of England of late had been disquieted with man-
ifold Troubles and Dissensions; for Reformation whereof Statutes and Law
be right necessary.” #6 Yet even here, about 70 percent of the various “chap-
ters” (that is, subdivisions of the statute) were either procedural or declara-
tory of the existing law or provided limited exceptions to it.*” Only in a few
cases, therefore, did the statute substantively alter customary norms.

In general then, statuta are descriptive, not prescriptive: they organize a
legal system but do not change the law, and in the main they are addressed
to functionaries. For John Austin, at least, we are not in the province of ju-
risprudence at all, since laws that were declaratory, or specific rather than
general in application, or to which no sanction applied, were for him “im-
perfect” or “improperly termed” laws.*®

The Later Thirteenth Century: A Changing Mood
Visibility: The Statute of Westminster

The majority of the population were not yet illuminated in the eyes of the
powerful, and the application of the law to them was therefore neither im-
portant nor even clearly imagined. Legislation was largely seen as a means
of communication between the king and those physically connected to him,
and the character of laws reflected this narrow and personal gaze. An im-
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portant signpost of change occurs with the enactment of the first Statute
of Westminster in 1275. Coming across it among the gray and desiccated
parchment of Statutes at Large, one feels a sudden shock at the new tenor
of the law, its passion, its determination, and its mood. After over half a
century of Henry III’s dusty rule, King Edward takes command, raising a
new voice in the realm:

And because the State of his Kingdom and of the Holy Church had been
evil kept, and the Prelates and religious Persons of the Land grieved
many ways, and the People otherwise intreated than they ought to be,
and the Peace less kept, and the Laws less used, and the Offenders less
punished than they ought to be . . .#°

Here were the stirrings of a change of consciousness with profound legal
effects. For the first time, a statute referred not to archbishops and bishops,
sheriffs and bailiffs, not even to “freemen,” *° but to “the People.” The sub-
stantive clauses of the statute continued in the same spirit: “First the King
willeth and commandeth . . . that common Right be done to all, as well Poor
as rich, without respect for Persons.”>' Not only are the words different
here, but so is the language in which they are expressed: the Statute of
Westminster was the first English statute written in French rather than
Latin. As Frederick Maitland noted, it is hardly now possible to write a
paragraph of law without using words of French derivation: contract, tort,
property, treason, crime, and misdemeanor; parliament, court, judge, juror,
plaintiff, and defendant to name but a few.*? French was, admittedly, the
language of the conquering Normans and not by any means the “common
tongue.” Neither was “law French” the same thing as “spoken French” but
rather a written language distorted by complex grammatical rules and
highly technical legal terminology. It is fair to say that it only resembled
spoken French, as margarine resembles butter. Nevertheless, “law French”
was based on a living language; in fact, “law French” is a strange concoction
exactly because, unlike Latin or English, it had no prior history of written
use at all.* The official language of parle-ment became, as its French ety-
mology implied, a spoken language.

What does this change imply? First, as Plucknett suggests, that a pow-
erful class of lay legal specialists has developed, clerks and not clerics, “who
understand Latin but are really only fluent in French.” But at the same time
the use of law French was an effort to communicate directly with a wider
audience. This was a statute which was clearly intended to become widely
known.>* There was therefore an assumption here that a statute can change
behavior and attitudes and, more, that adequate knowledge of its terms has
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this result. In this sense, we are witnessing the very birth of normativity
in English statutes—that is, of law understood not only as an administra-
tive tool and an icon of power but as a means of influencing what the people
do and what they believe to be right.

This too was a revolutionary change with implications far beyond law.
For millennia, the Latin alphabet had been used only to write Latin; the idea
thatit could serve equally well to represent the sounds of vernacular tongues
was beyond the imagination of Europe. This radical change happens only
from the twelfth century, and it transformed not just law but literature, sci-
ence, love. Ivan Illich writes:

Whatever is said, whatever is sung, and, soon, whatever is thought, can
end upon the surface of a leaf. As the text is now detached from the con-
crete object, from this rather than that specific parchment, so the signs
of the ABC have acquired their independence from Latin.*

We are witnessing here the abstraction and reification of thought, and
in law, as in other realms of human life, it altered the relationship of people
to texts. A law is no longer just a record of a speech: it is now a means of
communication to a community potentially infinite in time and space. The
little words of the law have begun to be seen as a mind-altering substance.

We may be cynical about whether the king’s rhetoric really stemmed
from a genuine concern for the welfare of “the people,” but even the emer-
gence of this language is significant. For the first time the law saw the com-
mons and acknowledged that they were subject to the legal system and that
their support for it therefore somehow mattered. They were now on the
horizon of visibility. It was now possible for them to be “subjects” and “ob-
jects” of statutes: dramatis personae in the legal system and not merely
its backdrop. This legal gaze, beginning to be focused ineluctably upon the
whole citizenry, did not prove an unmitigated boon. Without it, however,
our modern legal system and our modern understanding of law simply
could not be.

Legal consciousness of a society of individuals which it could reach and
control was accompanied by a dramatic shift in English people’s conscious-
ness of their own individuality. Foucault discusses the emergence of in-
dividual visibility as an instrument of social control in the context of the
eighteenth century, but clearly people began to be “seen” as individuals
much earlier. Philippe Arigs, for example, records that in and around the
thirteenth century the European view of death began to change. We see the
slow individualization of tombs, of wills, of bequests—all these material
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techniques designed to record the existence and guard the memory of the
deceased as an individual and not simply as part of the ebb and flow of
the community. In Ariés’s words, we pass from an era in which death was
“tame” to one in which people were acutely aware of “the death of the
self”: the emergence of self-awareness radicalized death.>¢ So too, the con-
cept of a persona changed, from that of a disguise, which was its Latin root,
to that of an office or role whose performance had legal consequences, and
finally to that of the character or essence which distinguishes each of us
from everybody else. The person has changed from the outer mask we wear
or perform to the inner self we are.

In the arts a similar revolution took place, albeit rather later in the spe-
cific case of painting. There is a world of difference between Fra Angelico’s
flat, introverted imagery, in the middle of the fifteenth century, and the
works of Leonardo da Vinci at the end of it. The difference is, literally, a
question of perspective. Perspective, given scientific form by Brunelleschi
andin Alberti’s Della pittura (1436), was not simply a technique which, once
“discovered,” enabled painters to reproduce what they saw more accurately
than before. It was a revolution in the way painters saw. There is a famous
picture of Erasmus drawing a landscape with the aid of a lattice grid set in
front of his easel and constructed to train the eyes to see segments of space
in a new way. A radical perceptual transformation was under way, and much
new learning was required to achieve it.%

An awareness of the individual existence of the viewer was an important
part of this new artistic approach. Perspective draws the observer of the
painting into the picture, and this approach to art cannot exist unless the
painter is specifically conscious of the observer in the first place. The incor-
poration of perspective into paintings was remarkable, not just in the way
it represented the “real” world but in its awareness of an interaction with
that world. Leonardo’s Mona Lisa is as good an example as any: it looks at
you. In contrast, early medieval art, like early legislation, is absorbed in its
own world; you, as an individual observer, do not exist. In the gaze of the
artwork, we begin to appreciate the changing gaze of its creators.

It is often said that the world of the Gregorian chant is similarly unpop-
ulated by subjectivity and individualism—that it is two-dimensional, be-
cause only one line of music is heard at any one time. But by 1275, the date
of the Statute of Westminster, the form of the motet had developed with
surprising rapidity toward part differentiation, independent melodic lines,
and greater rhythmic variety.’® Musical notation, too, had developed with
some rapidity and inventiveness in England, striving to express not only a
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standard corpus of rhythmic modes or relationships but also the precise
value of each individual note. Franco of Cologne’s important musical trea-
tise, Ars musica mensurabilis (circa 1280), brought coherence to these de-
velopments, and his principles as to the accurate notation of rhythm soon
spread to England.>® In all these ways the motet shows itself to be not an
improvement on plainchant but the product of a different vision entirely: a
vision which recognizes the individuality of its participants, each respon-
sible for a separate musical line. The changing style and form of a compo-
sition, like the wording of a statute, reflected the developing priorities of its
authors. Earlier artists and musicians—and earlier lawmakers—were not
incompetents, struggling along with techniques and powers inadequate to
their tasks and desires; their intentions were different and the product of a
different aesthetic.

The Statute of Westminster and the developing motet both reflected a
newfound awareness of the wider world, and the gaze of each expressed the
all-encompassing perspective of their authors. Undoubtedly the statute, ly-
ing at the very beginning of this process, signified, in legal as well as artis-
tic terms, only the nascence of a trend. Subsequent statutes frequently re-
verted to Latin, the use of which did not die out altogether until 1324. And,
of course, Latin continued to be used for centuries thereafter in writs, in
legal jargon, and, until as late as 1731, as the official language of judicial
records.®® Many of the provisions of the Statute of Westminster are still
administrative instructions to officials and, in particular, aim to curb their
abuses and corruption. But not all provisions are of this kind. A more ex-
pansive legislative gaze can elsewhere be detected. Chapter 13 provided that,
in the case of rape, the king may bring an action, and it expressly established
a penalty of at least two years’ imprisonment. In contrast to the earlier stat-
ute for “ravishment,” enforcement and punishment were here specifically
articulated. The law is beginning to be imagined as a physical presence in
the lives of individuals.

Normativity: The Statute of Winchester

The statutes which followed the Statute of Westminster remained, in gen-
eral, a declaration and record of the law “for a perpetual Memory thereof.” 61
It marked, however, an important beginning, in which law’s gaze began to
widen and the purposes ascribed to it began to change. From 1050 to 1300
the number of written accounts and legal charters in England grew perhaps
one hundredfold.®> A revolution was afoot.

But a gradual one. The second Statute of Westminster, written ten years
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after the first, generally provided for remedies in situations where none
previously existed. In this way, the principles of the law were clarified and
their use streamlined. This facilitated the community’s use of the legal sys-
tem, but it did not directly operate on their attitudes. While the general
population were now seen as subjects of the law, there was not yet a com-
mon belief in the capacity of the words of the law to somehow change their
values or conduct. The law did not yet treat people as its objects.

Statutes relating to felonies, however, show a far greater consciousness
of law’s potential for effecting normative change. One chapter of the second
Statute of Westminster is particularly interesting:

That if a Man from henceforth do ravish a Woman married, Maid, or
other, where she did not consent, neither before nor after, he shall have
judgment of Life and a Member. And likewise where a man ravisheth

a Woman married, Lady, Damosel, or other, with Force, although the
consent after, he shall have such Judgment as before is said.®?

This was the clearest statement so far of the felony of rape. In contrast to the
earlier penal provisions discussed above, the text itself stated and defined
the terms of the crime and provided a specific penalty for its breach. Rape
had become a statutory offense.

In a statute thirty-four pages long and written in Latin, these eight lines
are in French.®* Of course, written “law French” was hardly well understood
in semiliterate England. But lawmakers clearly saw this chapter as a differ-
ent kind of law addressed to a wider public. A special effort was therefore
made to render its provisions comprehensible. The idea of a statute as some-
thing which should communicate to all people rather than just to certain of-
ficials, should effect the conduct of all people, and if necessary should force
their compliance by the threat of punishment was gaining ground. The sys-
tem of legislation had begun to take on a recognizably modern form, reflect-
ing an ideal of state control over every aspect of future behavior.

So too the musical notation formulated by Franco of Cologne had taken
hold in England by the beginning of the fourteenth century. This was a lan-
guage capable, at last, of defining with precision the absolute duration and
pitch of each individual note. It was a system of musical legislation in a rec-
ognizably modern form, reflecting an ideal of authorial control over every
aspect of future performance.

The Statute of Winchester, passed at the same time, was again wholly in
French and demonstrated an even stronger commitment to the law as a pre-
scriptive force. Here we find provisions, relating to the apprehension of
felons and robbers, which required “people dwelling in the country” to as-
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sist in the attaint of offenders or to answer themselves for the damage
done.®® This law was not merely declaratory or procedural: common people
were laid under new obligations purely by virtue of the statute.

Three structural features of this provision underscore its normative
character. First, a date was set for its entry into force—*Easter next follow-
ing.” %6 This of course is a characteristic that every modern statute possesses,
but the year 1285 marked its debut. The second Statute of Westminster,
made at the same time, was still clearer: “All the said Statutes shall take
Effect at the Feast of St. Michael next coming.” ¥ What does this mean?—
that the statute was seen not just as a statement of intent or as a record but
as an event with concrete effects. The contrast with the lack of direct effect
of, for example, the statute on bastardy is quite striking. The provision for
a statute’s entry into force represented a fundamentally new attitude, in
which the statute was no longer seen as an inert string of words but as a
statement of intention to alter events in the future. On the one hand, such
a provision represented an increased awareness of the “real world” and a
desire to increase statutes’ interaction with it. On the other hand, it repre-
sented a new faith in people’s capacity to change their behavior as in-
structed. The relationship of “law” both to the possibility of “change” and
the scope of the legal “world” is being reconstructed here. It is only in this
context that the question of “when” arises. When is this law to change the
world? It is the formulation of this novel question that made entry provi-
sions necessary.

Second, the entry into force was postponed: “That [the provision] shall
not incur immediately, but it shall be respited until Easter next following,
within which Time the king may see how the Country will order them-
selves, and whether such Felonies and Robberies do cease.” ¢ The king evi-
dently believed that the mere threat of the impending statute might change
people’s conduct. No more normative and instrumental understanding of
law could be imagined. The fact of the law, and even the fact of the threat
of the law, was expected to have a behavioral effect.

Third, normativity requires communication. Only if the content of a
norm is adequately communicated can it influence our behavior. Accord-
ingly, the law required “That Cries shall be solemnly made in all Counties,
Hundreds, Markets, Fairs, and all other Places where great Report of People
is, so that none shall excuse himself by Ignorance.” ¢ This would appear to
be a logical extension of the change from Latin to French, from written to
spoken. As the Statute of Westminster introduced a law that could be spo-
ken as well as read, the Statute of Winchester provided for a law that was
not only to be spoken but heard. This change reflected a rapidly growing
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faith in its capacity to enter people’s minds and alter them. In the Articuli
super Cartas of 1300, the Magna Carta, the Carta Forestee, and the Statute
of Winchester were all again confirmed, with the important addition that
they were to be read publicly four times a year by the sheriffs. De Tallagio
non Concedendo (1306) was to be read in cathedral churches and those who
broke its terms excommunicated.”” The public was now expected to know
the law, to obey the law, and to change their lives accordingly. The law was
now more than visible: it was audible. Music, on the other hand, benefit-
ing from the development of a comprehensive system of notation, was now
more than audible: it had become visible.

The requirement for law to be read out aloud reflected the nature of read-
ing itself in the medieval world: as Illich describes it, reading was a physi-
cal act and not a purely mental exercise. “In a tradition of one and a half
millennia,” he writes, “the sounding pages are echoed by the resonance of
the moving lips and tongue. . . . By reading, the page is literally embodied,
incorporated.””* How much more was the sound of law inherent to its au-
thority when dealing with an illiterate population? In this, then, the legal
text and the musical score resemble one another, gaining meaning and au-
thority not just by the ideas they represent but through their performance.

The Fourteenth and Fifteenth Centuries: Validity
and Normativity in the Structure of Statutes

The Form of Introduction

We are on the threshold of the jurisprudential question: subjected now to
the gaze of the law, on what grounds were people expected to obey it? In
rough outline, three broad answers might be given. Nineteenth-century
positivists in England and the United States, of whom John Austin is the
best known, characterized law as commands issued by a political superior.
Austin’s position is in fact more subtle than is commonly thought. Contrary
to the interpretation placed upon his work by some later writers, Austin
does not dismiss the relevance of morality to law.”> Nonetheless, according
to Austin, there can be no law without a sanction, from which our duty to
obey arises. For Austin, and for Oliver Wendell Holmes and Hans Kelsen
among later writers, legal obligation is rooted in coercion.”?

This position has been attacked on a number of different grounds.
Natural-law theory may be taken to imply that moral conclusions, no less
than scientific ones, can be objectively deduced from first principles, whether
these first principles are divinely ordained or (since the Enlightenment) ra-
tionally determined. If, as John Finnis argues in Natural Law and Natural
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Rights, it is thus possible to reason from largely uncontentious first prin-
ciples to the solution to moral problems, then each of us has the capacity to
discover for ourselves those laws that are morally justifiable and those that
are not.”* Such an approach suggests that we are not required to obey a law
which by such a process of objective reason is in fact immoral. Reason im-
poses a greater claim upon us than power.”

Somewhere between Austin’s coercive legal order and the specter of un-
trammeled freedom evoked by the natural-law tradition, modern positivists
such as H. L. A. Hart have sought to ground legal obligation in the author-
ity of legal texts. According to Hart, the fact of a law’s existence provides
those subject to it with compelling reasons for compliance. Hart lays par-
ticular emphasis on the existence of “rules of recognition” that determine
the validity of rules of obligation. A statute duly passed by Parliament, for
example, is legal and authoritative, and citizens are thereby provided with
an adequate reason for following the course of action it prescribes.”® On this
analysis, what matters is neither the “truth” of a law nor the “power” that
backs it up but the “validity” of the procedure which lies behind it—its ori-
gin is what counts. Joseph Raz defends even more emphatically a “sources
thesis,” arguing that the legitimacy of the formal “sources” of a law, such
as a properly enacted statute or an authoritative judicial interpretation, es-
tablishes a separate reason to obey the law apart from the justice of its con-
tents.”” This does characterize the approach of many people to the legal
system in which they live; they justify their obedience to any particular law
not because of its actual reasonableness but because of the “systemic valid-
ity” of the process by which laws in general are established.”

Although much debate may surround the merits of a particular piece of
legislation (both before and after its enactment), the modern statute, on its
face, presents no justification for the law but the law itself. The preambles
of modern statutes have become almost irrelevant. This approach supports
Joseph Raz’s thesis: the fact that a piece of legislation has been passed in ac-
cordance with correct procedure is taken to provide us with a sufficient rea-
son to obey it.

Let us return to the radically different gaze of the second Statute of West-
minster. Why were people expected to obey it? The answer is not simple.
Many of its chapters followed a two-step process. First, the injustice of the
law was explicitly acknowledged: the previous law “seemed very hard,”
“was very hard,” “was most hard,” and so on. The same phrase was used in
other statutes dating from this period.”® The use of the word “hard” here is
interesting. It is a tactile word; it has an immediate presence, a physicality
about it in stark contrast to words relating to more abstract senses, such
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as sight. We see from afar, but we only experience hardness directly, the
felt and brute reality of a resisting object. A “hard” law, therefore, is a law
whose injustice is actually felt and not merely observed. The awareness of
the legal system as something embedded in and touching the whole com-
munity thus continued to grow.

Second, the harshness of the present law having been established, the
chapters of the second Statute of Westminster proposed solutions and im-
provements with the consistent declaration that this was to be the law “from
henceforth.” 80 In contrast to those statutes of Henry III which studiously
preserved the law as it had been in his grandfather’s day, this approach was
oriented to the future and designed to change and correct the deficiencies
of the past. This legislation, however, does not rely upon either the crown’s
coercive power or the validity attaching to the formal procedures for the
statute’s enactment, to elicit conformity to the changes that are made. By
saying that the previous law was “very hard,” a justification was given for
the new law.

Indeed the structure of these chapters is that of an argument and not a
declaration. The normativity of the law stems here at least in part from its
appeal to justice and reason. The lengthy and emotive introductions to the
Statute de Marleberge and the first Statute of Westminster provide further
evidence for this suggestion. The more weighty a statute’s ambitions, the
more imposing the flourish of justification which accompanied it. The au-
thors of these normative provisions took an approach somewhat akin to
natural-law theory. Obedience and respect were sought through an appeal
to reason stated in the legislation itself.5!

During the thirteenth century, justificatory reasoning ran through the
substantive provisions of a statute like a commentary, suggesting once
again that the distinction between law, politics, and history remained ex-
tremely hazy. In the absence of other kinds of authoritative records, the
statute combined substantive law and parliamentary debate—reasons and
consequences. The style of statutes continued to change, however, gradu-
ally shifting from an emphasis on the reasons behind the law to an empha-
sis on the validating procedures surrounding its enactment. If we jump for-
ward to the second half of the fourteenth century (by which time the use
of law French in statutes was uniform), a change is already apparent. The
introductory reasons for enactment are now less specific than those in the
Statute de Marleberge and the Statutes of Westminster. Furthermore, these
reasons are increasingly confined to a structurally discrete introduction to
the statute. The statute passed in 1362 begins, “ To the Honour and Pleasure
of God, and Amendment of the outrageous Grievances and Oppressions
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done to the People, and in Relief of their Estate. . . .” 8 A rhetorical flour-
ish like this could hardly serve as a reason justifying any particular part of
the statute, which contains a number of unrelated substantive provisions.

In the following years, moreover, the introduction became ever more
formal, referring to the way in which the statute was passed rather than to
its content or purposes.®> By 1407, the introduction was almost standard-
ized, invariably referring to certain features, including the date of the Par-
liament, the presence and concurrence of both houses of Parliament, and the
will of the Crown:

Because that divers Complaints have been made . . . in the Parliament
holden at Gloucester . . . the same our Lord the King, willing to rem-
edy the said Complaints, with the Advice and Assent of the Lords Spir-
itual and Temporal, and at the Instance and Request of the said Com-
mons, hath caused to be ordained and established divers Ordinances and
Statutes. . . .3

We have traced the metamorphosis of this structural item from that of
a means of establishing the reasons for the enactment of a statute to that of
a means of establishing its validity or provenance. Each chapter—the sub-
stantive units into which a statute was divided—still contained some ex-
planation of the purpose of its enactment, and at times this explanation was
grandiloquent and rhetorical:

The King remembering how the commons of this his Realm, by new
and unlawful Invention, and inordinate Covetise, against the law of this
Realm, hath been put to great Thraldom and importable Charges and
Exactions . . . to their almost utter destruction . . .5

Nonetheless, the introduction to the statute as a whole had developed a sig-
nificant and novel character. It now reflected the growing importance of
procedure in establishing the authoritative nature of the law and therefore
suggests the slow triumph of something like Raz’s “sources thesis” in the
minds of lawmakers: people ought obey the law because of who issued it
rather than why.

The Act of Parliament

The increase of royal power, and the establishment of clear legislative pro-
cedure, reflected the increasing importance of procedural validity in ground-
ing normativity. At the same time, as we have seen, the legislative gaze
slowly encompassed the commons, while law’s purpose began to change
from declaratory to imperative, from “is” to “ought.”

In 1461, amidst political turbulence and civil war, Edward IV came to
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power. It is not surprising, then, to find in the statute of that year a particu-
larly detailed justification of Edward’s claim to the Crown as against his ri-
vals, dead and alive.®® But there is a subtle and more telling change here.
The first chapter of this statute confirms not only the “Judicial Acts” of his
predecessors but their “acts and ordinances.” There are several other refer-
ences to “this Act” and “other Acts.” Within a very few years, each chapter
would come to be called an act.®”

What does this word “Act” betoken? Despite the apparent similarity
with the “Acts of the Apostles,” the two senses are quite distinct. An “act”

a7

is “a thing done; a deed, a performance,” % and the apostles’ “acts” were
clearly deeds or things done: the New Testament text which we call “Acts”
is therefore not an act itself but only a record of those acts done elsewhere.
An “Act of Parliament” is very different. Where, one might ask, is the “act”
to which the “act” refers? Undoubtedly a judgment or a court’s decision is
an “act” in the lay sense, for it has concrete and immediate effects. But the
only act done by the legislation of a chapter in a statute is the act of writ-
ing. It could be termed a charter, a fiat, a decree, an ordinance, a missive, a
treaty, a declaration, a communiqué, a proclamation, a writ. . . . What, after
all, does “writ” mean but that which is written? Even the word “statute”
derives from the Latin meaning “to stand”—a statute “stands written.” 8
All these words convey the sense in which, above all (and unlike the acts of
the Apostles), Parliament’s acts are composed of words on paper.

The use of the word “Act” in the technical sense which is now common-
place, however, is confusing and ambiguous: Parliament’s physical “act” or
“deed done” is complete the moment the law is enacted. (To ease the con-
fusion, I will use a capital ‘A’ when using the word in this legislative sense.)
But to call it “an Act” suggests that the statute, although written down, is
no longer thought of as something which just “stands” (still). In some way
it continues to “act.” The word “Act” thus translates the statute from marks
on paper into energy in the world. It illustrates a worldview in which stat-
utes are gradually being seen not only as historical records of events but
as acts with continuing effects of their own, like the expanding ripples of
a rock dropped in a pond. Furthermore, in contrast to the earlier under-
standing of legislation as a declaratory instrument, “Act” is active. An Act
is not just a record of the world but a way of modifying it; it is a vector with
velocity.

The Act therefore gathers to its bosom law’s vigor, its claim to reality,
and its determination to interact with the world. This is radically different
from the passive understanding of law we have previously encountered. We
have not yet, however, reached a particularly sophisticated understanding
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of the nature of the statute. For there is a sense in which the word “Act”
carries the implication that the mere proclamation of the law can somehow
by itself create the new reality it proposes. There is a faith here in some sort
of magical osmosis between word and world. In the fifteenth century, this
naiveté reflected a still-limited gaze which may have led lawmakers to as-
sume (in many cases) that just the passing of an Act did the job. They failed,
perhaps, to envisage the long process by which a statute comes to have
some force and relevance, the human steps of application and enforcement
required, and the resistance that might be faced from other people with op-
posing values and practices. Yet although flawed, the idea of the “Act” is
important: you cannot believe in the normative power of law unless you as-
sume that laws act in the world.

The structure of written law no less than its language reflected this trend.
The earliest statutes were, as we have seen, narrations of political events.
The statute, a historical record of the decisions of a particular session of
Parliament, was the fundamental legislative unit, divided into “chapters”
merely for the sake of clarity and convenience. By the fifteenth century, a
change is noticeable. There are more chapters than ever before, many of
them subdivided into sections. Statutes no longer have titles; chapters will
soon gain them. At the same time, as we have seen, the introduction to the
statute is becoming more formal and less important. By the time of Henry
VIII, it had disappeared altogether and been replaced by a similar formula
at the beginning of each chapter.?® The chapter is now known as an “Act”
of Parliament. The statute is merely an omnibus of these Acts, bound to-
gether at the end of the regnal year. What we are witnessing here is the de-
mise of the statute as the fundamental unit of legislative structure and its
replacement by the chapter or Act.

These structural changes reveal a conceptual shift as significant as the
way in which twelfth-century compositors began suddenly to use the ABC
for indexing purposes.” While statutes were organized chronologically —
by time—each chapter or Act is designed to achieve a single purpose: they
are organized by idea. Why was it now seen necessary to divide chapters
into sections? Partly because of the increasingly detailed control with which
each law was concerned but also because the conceptual unit was now the
chapter. The sections all “belonged” within a particular chapter because
they were all steps designed to facilitate the same purpose. Lawmaking had
therefore changed from a record of past events (stated in the statute) to an
act of present intention (captured by the chapter). We can see where this
progress will eventually take us. In the twentieth century, the word “stat-
ute” has lost its original meaning as the collection of legislation of a particu-
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lar regnal year and is treated as synonymous with “Act.” > Each “statute,”
understood in this sense, is designed to change the law; it frequently in-
cludes hundreds of sections, all of which share at least to some extent a
common purpose. Now, the statute is no longer parliamentary history at
all. It is the instrumental expression of an idea.

We have, in fact, rung down the curtain on the medieval world and en-
tered the Renaissance, an age of unbounded confidence in man’s ability to
change the world by an act of will. In fifteenth-century music, composers
such as Ockeghem and, in England, Pycard and Byttering began to refine the
“canon,” a musical form which later reached its apotheosis in the fugue.”
A canon, though, is by nature based more in rules: the musical statement
of one part is copied by other, successive, voices, either exactly or in accor-
dance with predetermined principles of modification. It is musical law, in
truth as well as in etymology. Like an Act, a canon continues to enforce its
will upon the world. It is a composition subjected to the governance of prin-
ciples or themes laid down in advance, and with whose terms composer and
performers alike must obediently comply. There is, for example, in the for-
midable Gloria of Pycard, a five-part double canon, a heightened clarity of
line, and regulation of the form of musical expression—just as we have
seen in the Acts of the period a heightened clarity of purpose and regulation
of the form of legal expression.

Legal Subjects

Above all, the fifteenth century was notable for the triumph of harmony
as a guiding aesthetic principle. Harmony became enriched, principally
by the declining use of parallel fifths and the increased use of thirds and
sixths, previously considered “imperfect intervals” and held in correspond-
ingly low esteem.?* The early fifteenth-century manuscripts to be found
in the Old Hall collection mark with particular prominence this cultural
development.®

Simultaneous with this harmonic thickening, the consonance of all me-
lodic lines became a crucial task of composition. In the polyphonic music of
the fifteenth century, then, each note was studied and integrated, not only
in relation to its own line but in relation to all the other lines being sung at
the same time. The compositional gaze was directed vertically as well as
horizontally—directed toward deepening the control exercised over har-
mony as well as expanding the tonal range of melody. So the sound of West-
ern music changed markedly, from spacious and hollow to something lush
and thick. From the single melodic line of plainchant, or the simple struc-
ture and sound of the earliest motets, the field of the composer’s gaze wid-
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ened vastly in all directions: melodically, rhythmically, harmonically. There
was a complexity of musical consciousness here, accompanied by an un-
precedented degree of musical organization and control. It was this com-
plexity of writing and hearing which the “motet” came to represent.

The statute likewise developed a heightened legal consciousness and a
deeper, broader gaze. The notion that the purpose of the law was to reform,
to act, and to provide norms was well established by the fifteenth century
and was applied to a vastly wider range of people and over an increasing
number of aspects of their lives. Law thus sought to harmonize the behav-
ior of more citizens in ever more intricate ways. Still, the way in which the
law strove to harmonize the conduct of the community remained limited.
With England’s rising mercantile power, for example, there came a barrage
of laws controlling trade, import, and the economic conditions of the coun-
try: Acts about coins, loans, boats, bread, and wool.? By and large, these
Acts attempt to change the conditions of the world—people’s status, their
land, their property, their trade—and only indirectly to influence their be-
liefs and desires. I do not mean that laws about conditions of trade and re-
lations of production do not affect people’s behavior and ideology. Clearly
they do. But the idea that the law is normative, that its terms control how
people think and how they choose to behave—a kind of attitude assumed
by modern criminal law and much else beside—conceives of the mind as
an object which the law can manipulate just as if it were a loaf of bread or
a bushel of wheat. This approach, while it had begun to be expressed, had
not yet triumphed.

In undertaking this enabling function so early, statutory law saw its citi-
zens as its “subjects,” whose actions were either circumscribed or facilitated
by its terms. In contrast, the law’s view of them as “agents” representing
the king lay in the past, and its view of them as “objects,” whose very de-
sire for action could be made to conform to the rules of harmony, lay sub-
stantially in the future. This integration of each member of society into a
whole community, obedient to laws which determined in advance their at-
titudes to and relationship with each other, constituted the triumph of the
harmonic principle in law.

The Sixteenth Century: Validity and Power
The Structure of the Preamble

As the Wars of the Roses came to an end, the language of Acts seemed to
reflect a greater consciousness of “the People” on whose behalf each side
claimed to be murdering the other. Perhaps partly in an attempt to estab-
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lish some popular legitimacy for his rule, Richard III made another decisive
linguistic change at his coronation in 1483. Then and thereafter, Acts of
Parliament are all written in English. The change from French to English
was not as sudden as it might appear. As early as 1362 a statute required
that all cases should be pleaded and debated in English, and around the same
time some petitions to Parliament began to appear on the roll in English.””
These were precursors to the dramatic change a century later.

Now some of the trends we observed in the preceding centuries began to
coalesce. The shift from Latin to French to English, for example, was a slow
and significant one which represented an increased openness of gaze and a
more normative understanding of law. The broadness of the modern legal
gaze—that is, its attempt to reach and influence everybody in the commu-
nity—is directly correlated to a heightened faith in law as an instrument
of social change and a heightened expectation of social conformity. The tri-
umph of this movement is the emergence in our own day of “plain En-
glish,” an ideology of writing style now adopted by virtually all legislative
drafters in the English-speaking world.? Tts attempt to make statutes more
accessible to everyday understanding stems from precisely the belief that
the law has a strongly normative effect: that is, that it really does provide
powerful independent reasons for action among those who (are assumed to)
read and know it. “Plain English” insists that the law will be effective if
only it is understood and understood if only it is read. Behind this lies the
assumption that the correct audience for a law is the community as a whole
and not the community of lawyers. “Plain English” is in all these ways the
apotheosis of the modern gaze and the antithesis of the medieval.

Another theme that we have observed gathering momentum over the
preceding centuries was the importance of Acts’ legal validity. The argu-
mentative style of the introduction declined, and the formal details of and
procedure surrounding its enactment grew in significance. By the time of
Henry VII, whose accession in 1485 put an end to the Wars of the Roses (he
being the only claimant to the throne left standing), every Act (i.e., chap-
ter) itself stated that “It is ordained, established, and enacted by the Advice
of the Lords Spiritual and Temporal, and the Commons in the said Parlia-
ment assembled, and by Authority of the same. . . .”* The chronological
statute as a concept of importance had thus been entirely superseded by the
purposive Act. During the reign of Henry VIII (1509—47), the introduction
disappeared altogether from the annual statutes of the Parliament. All that
remained was a preamble to each individual Act which cited the grounds of
its formal validity. The emphasis on the legal validity of a law had not yet,
however, entirely eliminated rhetoric. The preamble, it is true, was now
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structurally distinct from the “substantive” clauses of each chapter. It was,
furthermore, frequently framed with quotation marks as if it were a recital
or a quotation. Such structural devices served to separate rhetorical lan-
guage from “real” law in a way that would hardly have made sense even a
century earlier. Nevertheless, the preamble continued on occasion to pro-
vide reasons for the passage of the Act.!® Many quote a petition submitted
by a group seeking Parliament’s help. The Act which incorporates the Royal
College of Physicians is a well-known example.’® An Act of 1512 likewise
quotes an earlier Act relating to pewterers and concludes with their plea:

“Please it therefore your Grace and Wisdom, inasmuch as the said Act
is thought good and profitable, that it be ordained, enacted and estab-
lished by the Lords Spiritual and Temporal, the Commons in this pres-
ent Parliament assembled, and by the Authority of the same, that the
said Act may endure for ever.” 102

But let us look closer at this Act and others like it. Strictly speaking, they
enact nothing. The Act concludes with an entreaty for the Parliament to act
and a plea that it be so ordained, enacted, and established, but, although we
can assume as much from its place in the statute book, there is no positive
statement to that effect. Although the recital of a petition demonstrates that
the reasons for a law were still of some significance, there is a subtle change
here which paradoxically points once more to the growing importance of
law’s formal validity. It is instructive to compare these petitions with the
early statute on bastardy, which recorded the bishops’ “petition” to the
Lords.' In that case, the fact that the petition was recorded on the statute
roll did not alter Parliament’s inactivity. Raz, for example, argues that a
law’s authority derives from the validity of the parliamentary process, the
statute itself being only evidence of that constitutive process.'** Just because
a petition is placed on the roll, therefore, does not mean that it has gone
through the parliamentary procedure which entitles it to validity.

In the sixteenth century, however, things were different. For what does
it mean that the mere recording of the petition apparently sufficed to create
law? It means that everything that appears in the statute book is taken to
be “law.” Raz to the contrary, the statute book appears here to be iconic of
law’s validity: 19 the statute was not merely a symbol or insignia of law’s au-
thority but itself rendered authoritative and valid everything within it. If we
ask, from our contemporary standpoint, the basic question, “Why do we
obey laws?” one reason stems from the power which written law, and in
particular statute law, exerts over many of us. The existence of words in the
pages of a statute book seems to demand respect, to endow those words with
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a certain privileged status.!% In this way, the pages of a statute are legal
icons which convey value and demand obedience simply by being there on
the page. It is this kind of validity of which we begin to catch a glimpse in
the petitions of the sixteenth century.

Penalties and Power

The changing nature of the preamble in Tudor England demonstrates in
these ways the growing importance of legal validity as the grounds of legal
obedience. But at the same time we see the growth of coercion as a means
of ensuring obedience. In marked contrast to the position even fifty years
earlier, there was in the statutes of Henry VII a consciousness of the im-
portance of penalties in giving people a reason, in an Austinian sense, to
obey the law. Each Tudor Act typically provided an offense and each offense
a specific penalty: no longer, if mentioned at all, just “a grievous fine” or “as
the trespass requires” but, for example, 6 shillings & 8 pence for the first
offense, 13 shillings & 4 pence for the second offense and 20 shillings for
each subsequent offense.’”” A system of coercion operated here, enforcing
obedience.

Law was no longer a series of instructions to the officers and agents of
the Crown to carry out, as it had been in the twelfth century. It had become
a volume of texts which spoke directly to the whole community. The growth
of a literate society further intensified this idea of the law as a series of ideas
whose written form transformed the values and behaviors of those who
read it. This change in an understanding of law, however, required not only
literacy but an ability to experience language as something which operated
directly from the paper to the mind—in other words, silent reading. Here
is another aspect of the reification which we have already seen in the way
in which the alphabet became a tool for recording common speech through
its abstraction from the Latin tongue. “ The modern reader conceives of the
page as a plate that inks the mind, and of the mind as a screen onto which
the page is projected.” % But the practice of reading as something which
goes on in the mind, as Illich traces it, grew only from the thirteenth cen-
tury: it is tied not just to the growth of literacy but to a changed compre-
hension of the relationship of minds to words. Without this change, the
idea of law as a series of texts which operated on the minds of the commu-
nity could not take hold. Once the text had been reconceived as something
both vernacular and abstract, laws ceased to communicate to particular in-
dividuals and became instead the means of directly modifying the lives of
people distant in time and space.
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This can be characterized as the “objectification” of the community, the
assumption that their very beliefs could be molded by legislative interven-
tion. There is no inconsistency here with the “subjectification” of law for
which T have contended above. Both were gaining strength in the minds of
lawmakers, although not at the same rate. The statutes of the sixteenth cen-
tury treat citizens more as legal subjects than as objects; but in comparison
with earlier centuries, both these approaches have gained ground. So too,
in our own time, law is seen both as the ultimate architect, redesigning the
world according to its own blueprint, and as the ultimate evangelist, trans-
forming our hearts and minds directly. If the latter, objectifying function
of law is now more prominent, as was the former in the sixteenth century,
it is not that our faith in legal architecture is waning—only that our belief
in legal evangelism is especially strong.

The Gaze of the Preamble

The legal system was doing two things here: recognizing that laws would
be transgressed and standardizing punishments. An awareness of the power
of law, therefore, was accompanied by an awareness that law needs power
if it is to be realized. We can see this developing understanding of the rela-
tionship of word to world in the changing syntax of the preamble. In the
days of Henry VI, the following phraseology was typical: “The King, by the
Advice and Assent of the Lords Spiritual and Temporal, and the Commons
of this Realm of England, being in the said Parliament, and by Authority of
the same Parliament, hath ordained. . . .” 1° The words “hath ordained” are
important, for they place the king’s will firmly in the past tense. The stat-
ute was thus, as we saw in other contexts, a historical record of an event (the
king’s decision) which was over and done with. There was no perception of
the statute continuing to act in the world.

Soon after, however, we enter an ambiguous period in which the past
and present merge. Phrases of the form “it is ordained and established” or
“it is enacted, ordained, and established,” ' although they carry some-
thing of the past with them, are nevertheless in the present tense. As with
the word “Act” itself, which first appeared around this time, there is the
implication that the mere description of the king’s will (in the past) is by
itself enough to change the present. “It is enacted” and “It is established”
mean “It is done.” Just like that. Likewise, these phrases are written in the
passive voice. There is, therefore, no sense of agency. The king’s will “is en-
acted,” somehow, by itself. The use of the passive voice leaves unexplained
the process by which the statute is in fact to be established.

At the same time we begin to find examples securely wedded to the pres-
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ent: “The King . . . doth ordain, enact, and establish,” says one Act of 1483;
“the King ordaineth” says another from 1485.""! This appears to be a state-
ment of fact relating to the mind of the king: he ordains this or that to be
so. The use of the active voice adds to this impression: it is not just “or-
dained”; the king ordains it. This was an expression of the king’s will, then,
but still it revealed no awareness of how that will was to be put into prac-
tice. “It is enacted” implied, as we saw in relation to the word “Act,” that
the world obeys the word; “The King ordains,” although it identifies the
person whose intent is at stake, says nothing about how the world responds.
It is a document which records a present intention and says nothing about
how that intention is to be carried out.

This ambiguity between past and present, word and action, soon dissi-
pated. A petition dating from 1495 began, “Be it ordained and enacted by
your Highness. . . .” 112 The words have the character of a wish and a re-
quest for someone (“your Highness”) to act and for something to be done
in the future. “Be it enacted” means “Let it be enacted.” This form becomes
standard in all Acts. The substantive clauses of Acts begin “Be it also en-
acted,” “Be it ordained,” “Wherefore be it enacted,” “Be it therefore en-
acted, ordained, and established.” By 1523 all Acts simply and uniformly
declare, “Be it enacted. . . . ” 13 This form has come down to the present day
virtually unmodified. But what is the image or aesthetic which this phrase
conjures up? Does it not still sound like a request—and if so, to whom is it
addressed? Let it be enacted by whom? There is a clear image of command
here: the king on his throne pronounces “Be it enacted”—and orders those
around him to satisfy his wishes.

This is no longer a mere floating abstraction. The phrase “be it therefore
enacted” is a command instructing others to act to fulfill the will expressed.
The phrase suggests an awareness that it is only by this consequent action
that the king’s vision can be realized. There is a recognition here that laws
must be enacted by future action. We have moved from the present tense
into the future. We have also moved from a gaze that looks at the world to
one that enters physically, practically, into it—applying, enforcing, pun-
ishing. An effort is being made to transform the world not just by relying
on the sheer magic of words but by muddy, brutal practice. This gaze is de-
cidedly modern in outlook.

A gradual increase in the detail of control and depth of gaze has marked
the history of statutory form from the Magna Carta to the Tudors. The de-
velopment of musical form followed a similar trajectory. In Renaissance
music, there is a consciousness of effect and an attempt to use music as a
species of communication quite unlike the introspective rapture of earlier
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times. The use of musical scene-painting typifies this communicative spirit
in which sounds and not just words were used to project meaning. The “Pie
Jesu” or “ Agnus Dei” of the Mass writers of the sixteenth century conveyed
the idea of mercy by strictly musical (stylistic) as well as linguistic (seman-
tic) means, utilizing at last the full normative power of the medium. This
exploration of normative potential came somewhat later to English music;
but even in the compositions of John Taverner (1495-1545) or Robert Fayr-
fax (1464 —1521), and still more so in the motets of Thomas Tallis (1505—
85), there is a rhythmic variety, a differentiation of mood depending on the
meaning of the text being set, and a focus on syllabic clarity in the vocal-
ization of its words, in stark contrast to the approach of the old masters.!*
Medieval music, like medieval legislation, existed in its own private sphere;
in the Renaissance, there is a newfound and vivid engagement with the
community—a belief that music itself, like the law, can enact and ordain
changes in the hearts of those who listen.

This expanded musical gaze and function influenced the composer’s un-
derstanding of the resources at his disposal, too. Modern notation, effec-
tively stabilized around 1400, allowed an infinite subdivision of the beat and
therefore an infinite density and complexity of rhythm. At the same time,
the tonal as well as the rhythmic range of an individual voice expanded, so
that the bass, for example, which had rarely sung below a C, was now pushed
down to an F. In England, long in the forefront of broadening the vocal
range used in composition, the compass of polyphonic settings, from high-
est note to lowest, expanded between 1400 and 1500 from about two octaves
to three, while the range of an individual vocal part, in the compositions of
John Cuk or Walter Frye, for example, now typically extended to a tenth or
an eleventh and on occasion a sixteenth.!

The changes that took place were not merely technical. We hear in the
remarkable and prolific motets of Thomas Tallis an awareness not simply of
abstract melodic lines but that he is dealing with voices, each possessed of
its own range and character."'¢ Consider the note as Tallis must have con-
sidered it. It has a temporal dimension, harmonic implications, timbre, and
character; it is attached to a word, to emotions, to meaning as never before.
Realms of opportunity previously unimagined presented themselves to the
Tudor and Elizabethan ear. It was an aural gaze (if we can speak of such a
thing) that offered a vast expansion in the means, aspects, and functions
of musical control. How far removed in depth and complexity is Tallis’s
magisterial forty-part motet, Spem in alium, from the simple two-part or-
ganum, its far-off ancestor. Above all, there is a difference in sonority and
feeling here. The beauty of the music of the Middle Ages lay in its space,
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its parallel movement, the simplicity and stark perfection of its harmonies,
and the constancy of its thythm. By the Renaissance, these very factors have
become undesirable and even ugly. In law and in music there was a profound
shift in perspective and in purpose, not primarily technological or admin-
istrative, but aesthetic.

MOTETS AND LITTLE WORDS

Ironically, the judiciary did not even see statutory interpretation as an ap-
propriate legal function until the end of the fourteenth century. Indeed in
1336, one statute concluded by demanding that the “aforesaid ordinances
and statutes” should be kept “without addition, or fraud, by covin, evasion,
art, or contrivance, or by the interpretation of the words.” Statutory inter-
pretation was a species of fraud.!”

Yet an aesthetic methodology of statutory interpretation has proven to
be a vein rich in the ore of insight. [ have traced marked changes in the con-
ceptualization of law over 300 years, contrasting modern theories of va-
lidity (Raz), power (Austin), and reason (natural law), all of which may be
advanced as different ways of explaining why it is that people accept an ob-
ligation to obey the law. As I have noted, all these ideas have changed, de-
veloped, and intermingled over time. Despite these interconnections, the
relative importance of various elements has varied. I have discussed the
decline in reason and rhetoric, its steady replacement by notions of formal
validity, and the gradual rise, too, in the value placed on legal coercion. We
have seen the role of legislation change from that of a document recording
the past to that of an instruction to guide the future and its tone accord-
ingly change from descriptive to prescriptive. The shift from the use of the
word “statute” to the word “Act” symbolizes that steady movement.

At the same time, the related idea of legal normativity gradually gained
acceptance. These assumptions, now commonly accepted even by very dif-
ferent jurisprudential schools, were foreign to the earliest statutes. The
gradual shift from the use of Latin to French to English might be taken to
embody this slow development. I have also related the growing normativity
of law qua law to the growing normativity of music qua music. So persua-
sive is the language of music now, so ancillary to its meaning are the words
it sets—so far removed are we from the original meaning of the motet—
that most of those who hear a Latin setting by Tallis have little idea of the
meaning of the words, and less interest.

The purpose of statute law changed along with “the gaze” of lawmakers:
who was on the king’s horizon of visibility, how thoroughly into their lives
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that gaze penetrated, and whether they were perceived as agents, subjects,
or objects. In music and in law alike, a gaze which expanded in scope and in
intensity was reflected in changing purposes and revealed in changing form
and style. This aesthetic methodology could be extended much further.
The result of such an analysis would be a new history of the statute. From
our present standpoint, the form of modern legislation seems completely
“natural.” We expect to see “Acts” written in “plain English” (accompanied
by conventions relating to short titles, formal clauses, substantive provi-
sions, the numbering of sections and paragraphs, provisions for entry into
force, and so on), forward looking, purposive, and reformist in nature, de-
signed to change the world and change behavior. Indeed, a world without
such a comprehensive faith in legal control and influence is, for us, virtu-
ally unimaginable. But for the one to be unimaginable, the other had first
to be imagined. Through an aesthetic argument and an aesthetic exem-
plification of it—Dby evaluating the changing look and sounds of various
expressions, musical and legal, of the social order—this chapter has at-
tempted an exposition of some of the history and manifestations of that
legal imagination.

Thomas Levenson makes similar points in drawing parallels between the
history of science and music at this time:

In the time of Gregory and the Frankish kings, there was the Word, and
the words of Scripture . . . and a conception of science, any science, es-
pecially the science of music [or law], as the elaboration of truths already
known. . . . The explosion of musical ideas between the time of Henry
and Eleanor and the end of the Middle Ages . . . hinted at a transforma-
tion in the sense of what a science was, what a scientist did [and what a
lawyer was and did]. From the study of experience to demonstrate ex-
ternal, eternal truths, music [and law] had become a tool of discovery,
of innovation.'®

Beyond the specific question of legal history, the purpose of this “Motet”
has been to introduce the aesthetic dimension of legal texts—on the one
hand as an interpretative tool or process and on the other hand as the sub-
ject matter of interpretation. To take the idea of an aesthetic subject first,
then, my argument is that one cannot understand the ideas and practices
of lawmakers in any era without delving into the way they saw the world.
This understanding of the importance of aesthetics in the establishment of
a worldview has directed my research toward particular aspects of the doc-
uments in question. But the process of my inquiry no less than its subject
has been aesthetic. I have focused on various aspects of the language, form,
and “gaze” of statutes rather than, for example, on an analysis of their con-
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tent. My interest has been in the organization of statutes, for example, and
the language of the preamble. The look, form, style, and rhetoric of law,
therefore, constitute important sources through which to learn about the
general attitude toward law and society, in which context specific statutes
are enacted.

This chapter has been an adventure in words: their voices, their arrange-
ment, their purpose. The motet, in its finest flowering, embodied an un-
paralleled depth, breadth, and sophistication and an unquenchable faith in
its own force and authority. The statutory form experienced the same in-
toxicating expansion. We have seen, then, the power of language and form
to both structure and exemplify patterns of thought—whether we are talk-
ing about the formal innovations of early modern music or the parallel de-
velopments of early modern legislation. In all these cases and in all these
ways, the changing characteristics of the little words of law and of music
have much to teach us about the world of its writers and that of its readers.

In this chapter aesthetics has been used to show how legal texts can help
us explain a changing world. The next explores how our experience of the
world as an aesthetic phenomenon can help us explain the judgments made
in a legal text. I wish to show how senses and symbols govern the meaning
of legal arguments and the motivations behind them. In the specific context
of the death penalty, this argument moves away from an understanding of
aesthetics which is linguistic and formal and toward those aspects of the
aesthetic which suggest the influence of the emotional, the visual, and the
corporeal on what we think and believe. From an analysis of a body of texts,
we move to the text of the body.
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REQUIEM ZTERNAM

Requiem aternam dona eis, Domine;
et lux perpetua luceat eis.
Grant them eternal rest, O Lord,
and may light perpetual shine upon them.

Mozart’s Requiem begins as it means to go on: solemn, sparse, expressive
of the hollowness of spirit which follows the death of a loved one." There
is nothing lush about mourning here. Instead, there is an empty, shattered
sound: a muffled organ, staccato violins barely touching their strings, and a
hushed tune, the thin voice of the oboes and the dark tones of basset horns
cutting the air. The excruciating beauty of a Mass for the dead is its com-
bination of peace and failure, hope and resignation. But in Mozart, irony
adds complexity to its meaning for us. A Requiem is an occasional piece. It
is written to mourn. But who exactly is being mourned here? Mozart did
not write it for the death of a friend, a colleague, or a patron. According to
legend, an anonymous stranger commissioned the Requiem. A Requiem for
the undead, then, it turns against itself and becomes in the popular imagi-
nation a Mass for Mozart, who died while composing it, and even for the
Requiem itself, which his death left unfinished.? In the final extinguishment
of the man and the masterpiece, we perceive a glimmer of the infinite prom-
ise of the future which death snuffs out; of the dramatic way in which the
plans of the living are cut short by death.

The purpose of this chapter is to explore the failure of reason to effec-
tively control the operation of the legal system. It applies a methodological
approach grounded in aesthetics, as in “Motet,” to a number of U.S. judi-
cial opinions on the death penalty. I do not purport to present a comprehen-
sive analysis of the current law which legitimates execution in the United
States: in light of the complexity and incoherence of many hundreds of such
cases which have come to the Supreme Court since 1976, such a task would
be naive, or arrogant, or both. Rather, the cases I discuss have been seminal
in the modern development of the jurisprudence of death, and I have cho-
sen them for their paradigmatic style of reasoning and because they were
historically significant in making acceptable the idea of capital punishment,
although in some of their details they have since been overtaken by later
developments. I analyze these cases to illustrate two ideas. First, the mean-
ing of legal texts can be enriched by considering their use of figurative lan-
guage. This aspect uses aesthetics in the exegesis of legal texts—it helps us
to read and understand what the law says. Second, the legal principles sur-
rounding the death penalty, although they claim to be an exercise in “rea-
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son,” are in fact profoundly influenced by the carefully constructed imag-
ery of the death penalty. The aesthetic dimension of the death penalty is a
complex interplay of the sensory imagery which surrounds the experience
of execution and the symbolic meaning which attaches to it. This second
aspect uses aesthetics to explore the genesis of legal texts—it helps us un-
derstand why the law has developed as it has.

The claim to rationality lies at the very heart of our legal system. It is of
no more importance than in relation to the question of capital punishment,
where judges claim to be able, by an exercise of reason, to determine who
will live and who will die. The Requiem as a musical and religious form
is also about judgment—about God’s ability to separate with certainty the
damned and the blessed. It is that terrible exercise of deic reason, the dies
irae, which the Requiem anticipates and reflects on. There is a sense, then,
in which the law of capital punishment not only parallels the emotional
register of the Requiem but also mimics its faith in the justice of judg-
ment. But those who sit on the bench are not gods. Death-penalty juris-
prudence demonstrates above all the distance between human judgment and
divine. Even human attempts at the representation of this divine judgment
fall short—as the fragmentary Mozart testifies—let alone our attempts at
its replication.

The structure of the Requiem, and its themes of death and judgment and
incompletion, echo through this chapter, throwing light, in particular, on
the legal reasoning of death and the death of legal reasoning. The “Requiem
aeternam” accomplishes some preliminary work by exploring the myth of
legal rationality. The “Dies irae” discusses, in relation to capital punish-
ment, the failure of legal judgment to achieve its aspirations of rule-bound
rationality. My approach is interpretative and methodological. I argue that
the quest for a rational system of laws to govern the imposition of the death
penalty is impossible to achieve. The “Agnus Dei” focuses on the way in
which the death penalty has been organized in the United States, the way
in which it allows the sacrificial execution of men and women by the sen-
sory isolation of the condemned and their symbolic objectification by oth-
ers. In exploring through senses and symbols why a death penalty is even
possible, this section moves the argument from text to context, from mean-
ing to cause, from methodology to epistemology, and from law’s claim to
rationality to the aesthetic dimensions that lie behind it. This conjunction
of images and symbols has motivated and justified the maintenance of the
death penalty in the United States.

Finally, the “Libera me” attempts to transcend the orthodox discourse
about capital punishment. This section, therefore, touches on the norma-
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tive implications of taking aesthetics seriously. I argue that the objectifica-
tion and isolation which make execution imaginable are unfaithful to the
real values which a respect for aesthetics would advance. There is a corrupt
aesthetics here, an aesthetics of denial and deceit. On the contrary, an ap-
proach which respects aesthetics as a fundamental dimension of human
understanding must show empathy for all human beings. By entering into
the sensory and emotional experience of death row, we can begin to under-
stand the irrevocable cruelty and belittlement which execution entails and
move toward a world in which such practices are inconceivable.

Requiem aternam

Legal rationality—the promise of an objective, rule-bound, certain inter-
pretation of the law—was always an illusion.? Ernest Weinrib, whose the-
ory of legal formalism is grounded in just such a species of rationality, uses
the image of the “empty sepulchre” to suggest that, Christlike, the body of
an entirely rational legal order has escaped execution.* On the contrary, the
empty coffin does not imply that legal rationalism has been resurrected but
rather that it never existed at all.

Let us surrender a moment to the mythology of legal rationality. There
is no gainsaying the beauty of reason, its geometric precision, its symme-
try and hope of order.® Reason gives us pleasure; it promises us the hilt of
a Gordian scythe. In Oliver Wendell Holmes’s words, “the logical method
and form flatters that longing for certainty and for repose which is in every
human mind.” ¢ The priority accorded to reason is everywhere apparent: in
the language of philosophy and the law and in our common language too.
People “rise above” their emotions and “put their feelings aside”; the dis-
cussion “falls to an emotional level” and is then “raised up” again to a “ra-
tional plane.” As Emily Martin concludes, “power, height, rationality and
coolness go together on the one hand, and lack of power, low position, emo-
tions and heat go together on the other.”” But as we have seen, this prior-
ity does not correspond to our experience in the world or to the ways in
which our decisions are made. Reason alone cannot provide the ground for
our ethics or the source of our values; it explores consequences rather than
determining axioms. Everywhere there is a complexity to human motiva-
tion which the discourse of reason excludes:

Unlike most others who pronounce in the public domain, judges appear
to offer, and to deliver, clear and definitive answers. Justice according to
law is a coin which, when tossed, does not rest on the rim. It comes down
head or tails; it is clear who has won and who has lost. The judge gives
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his reasons, pronounces the result and withdraws to the chill and distant

heights.®

In law, we find the paramountcy of reason in its understanding of legiti-
mate language and of legitimate authority. Language first, for orthodox le-
gal interpretation, assumes a series of related claims about the objective and
logical nature of meaning: the claim that law is a logical structure of rules
and regulations which provide determinate results to particular cases; that
the words of those rules themselves have a core of unproblematic meaning
in the application of which there is little role for judgment or discretion;
and that judges shorn of personal prejudices and values can, should, and do
apply reason to this interpretative exercise. H. L. A. Hart’s Concept of Law
will stand as the paradigm articulation of this understanding.’

Next, the concept of legitimate authority. The process of what is called
“legal reasoning” traces a unique path using the techniques of precedent
—the making of present decisions through reference to past cases. Edward
Coke, defending the English legal system in the seventeenth century, wrote:

The King said that he thought the law was founded upon reason, and
that he and others had reason, as well as the Judges. . . . But His Majesty
was not learned in the laws of his realm of England, and causes which
concern the life, or inheritance, or goods, or fortunes of his subjects,
are not to be decided by natural reason but by the artificial reason and
judgment of law, which law is an act which requires long study and
experience.?

Now undoubtedly this is a peculiar breed of reason. For on what did past
decision makers base their inquiry? It would seem that only now are courts
to be estopped from making value judgments while, on the contrary, their
previous value judgments are to be enshrined. A game of mirrors, the very
issue of subjectivity is avoided by deferring to a supposedly objective in-
terpretation of the subjective judgments of the past.

Just like rationality, an appeal to precedent is an expression of the belief
that prior decisions have a singular meaning; that this meaning can be de-
termined as a matter of objective truth and can then be “applied” to later
cases; and that the “right answer” to a legal problem is thus able to be dis-
covered and implemented quite apart from the subjective value system of
the interpreter. Precedent attempts to ensure the objectivity of the legal
system not by applying persuasive logic but by instantiating an authorita-
tive past.

Admittedly this is a caricature; but it is also something of an ideal. In the
Requiem, too, there is an image of the dies irae, the terrible day of wrath in
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which the infallible judge will come to redeem the righteous and confound
the damned, instructed by a “written book” wherein, through unambigu-
ous and truthful language, “whatever is hidden shall be made manifest,
and nothing shall remain unavenged.” The judgment of the Lord, like the
judgment of precedent, is written down, certainly expressed, and perfectly
understood.

God’s ability to read his own writing is not in doubt. But the marks of
humans (even judges), left to be read by other humans, have proved less
legible. The Requiem represents an ideal of legal judgment and reason im-
possible of human attainment, and the principle has been attacked in law
by a wide variety of scholars. Legal realists insisted on the distinction be-
tween what law says and what law does; natural lawyers such as Lon Fuller
have argued that the meaning of legal words is a function of the purposes
we attribute to the law in question; hermeneuticists and conventionalists
from Stanley Fish to Ronald Dworkin emphasize the cultural contingency
of the meaning of legal texts.! But undoubtedly the Arian heresy in this
regard has come from critical legal studies. Here we find an almost ritual
insistence on the indeterminacy of law: on the subjectivity of legal decision
making, on the impossibility of words ever fully determining meaning, and
on the contradictory values to be found in the legal system as a whole.'? The
consequence of this for CLS is that objective interpretation can never be a
question of the simple “application” of preexisting rules or standards.'?

Et lux perpetua

On the other hand, the discursive aspects of law have been misunderstood
as much by Marxist scholars and legal realists as by positivists, all of whom
emphasize the performative and concrete elements of law.™ Derrida too ap-
pears to adopt a rather simplistic understanding of law as a species of man-
dated force, of state-sanctioned violence. It is surprising to find in Derrida
the assumption that law is made and imposed by “the state.” He writes that
“today the police are no longer content to enforce the law. . . . [T]hey in-
vent it, they publish ordinances.” But every act of interpretation has always
been an invention, whether or not it is backed up by ordinances; legal in-
terpretation happens in every corner of the social system, whether or not
it is backed up by ordnance.’

From both the formalist and materialist conceptions of law, something
crucial has been left out. There is a richness to judgments, in their rhetori-
cal language and in their role as part of a complex discourse about the na-
ture of our community, our past, and our future. We read a decision not
merely to extract a logical proposition but to engage with its vision of the
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world.’® No analysis can hope to capture what law is and does by trying
merely to extract from it a sequence of logical propositions leading to a con-
clusion. Its meaning cannot be abstracted from the mode of its expression.
As James Boyd White writes:
We can never “understand” a text completely in the first place and what
we do “understand” can really be said only in the original language
and in the forms of the original text. . . . [We often imagine] something
called the “meaning” of the text that is imagined to exist above, or be-
yond, or behind its language, when in truth the meaning is in the words
as they are uttered in their particular context and nowhere else."”

Each decision or statute contains its own rhetorical devices which help
us illuminate meaning and motivation. No one can read the judgments of
Lord Denning, for example, without realizing that there is a particular im-
age of beauty which grounds his interpretation of the law. Lord Denning
fantasizes about the idealized past of Merrie England. This nostalgia in-
volves a kind of beauty, rightly termed “pastoral” by Dennis Klinck; char-
acterized by personal and peaceful relationships, by an accepted and peace-
able hierarchy, and by unspoiled images of pasture and village greens.’® An
emphasis on the beauty of the countryside and a belief in the importance
of its preservation are integral parts of a Denning judgment.!® When he be-
gins a judgment about personal psychological injury “It was bluebell time
in Kent,” ?° this is no faux-ingenuous tug at the heartstrings, inserted for its
calculated effect. It is, for Lord Denning, the real core of the matter, an ap-
peal to the kind of beauty he wishes by his judgment to preserve—against
the invasion, in this case, of that newfangled invention the motorcar. Un-
doubtedly there are ideological implications in Denning’s sympathies, but
his judgments are governed not by politics but by aesthetics.

At the same time, as Klinck has so well demonstrated, the legal system
as a whole makes repeated use of certain kinds of metaphors: those of the
boundary, on the one hand, and of weight and balance, on the other.?! All
this helps to provide us with the meaning of a text, as well as to govern our
response to it. As Nietzsche wrote, “tropes are not something that can be
added or subtracted from nature at will; they are its truest nature.”?> A
metaphor, after all, is not simply the substitution or translation of an idea
into new language. It develops thought as well as explains it.? Further, the
full meaning and implications of a metaphor only begin to take shape after
its expression. A metaphor is a proposition, then, in the sense that it pro-
poses a relationship between two terms before the meaning of that juxta-
position is fully determined: it is a leap of faith and a gesture of hope in the
future enhancement of understanding.
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But metaphor relates to law in two other distinct ways. First, and self-
evident, law is metaphorical because it works by analogy. Precedent uses past
events—legal and social—as analogies for present ones; the principles of
statutory interpretation apply past language—legislative and judicial —to
present situations. In both cases, the law operates by bringing together two
different terms and discovering their sameness and their differences. Sec-
ond, like metaphor, law escapes the control of its author. As the meaning of
the metaphor is only provisional at the moment of its writing, so too with
the law. Its implications and its effects begin to take shape only after its pro-
nouncement, and its metaphors, poetry, and allusions are part of the mean-
ing it has for us.

The myth of legal rationality sets up an ideal of law as exclusively about
reason. On the other hand, the critique of reason adopts at times an overly
cynical rhetoric. Having laid bare the inconsistencies of legal argument and
demonstrated the impossibility of ever grounding the process of judicial
decision making in reason, CLS writing often seems to have assumed that
therefore nothing underlies the decisions of the courts.?* This approach,
suggesting as it does a certain covert manipulation by the judiciary in the
preservation of its own interests, has led writers such as Ronald Dworkin
to respond, somewhat superficially, that “no one really believes that judges
are tyrants.” ?® Certainly judges do experience themselves bound by prece-
dent, no matter how loosely. If one wishes to argue that those bonds are not
really there, then one has to think a little harder about what it is that steers
decision making in certain directions.

Our job, then, as legal readers, is to search for the meanings and origins
which law suppresses by its insistent rhetoric of rationality. As Goodrich
writes, “rhetoric is the pre-modern form of psychoanalysis . . . a method-
ology of symptomatic reading or of interpretation of the unconscious of
law.” 26 In demonstrating what lies beyond linguistic logic and precedential
authority, the practices of deconstruction are a valuable analytical tool.”” It
is an approach sensitive to the ironic and rhetorical connotations of lan-
guage. It seeks for hidden meanings, intended or unintended, in texts. In
particular, it searches for the inherent contradictions through which the
unreason of law makes its absence felt.

These techniques are therefore part of an aesthetic methodology which,
by a sensitivity to the imagery of all legal writing, may help to provide us
with interpretative insight into the connotations of legal texts. The aes-
thetic dimension of law is there all along, in the text, part of the meaning
and force it has for its readers, and a clue to the values which have helped
to construct it. Can law establish a rational system to determine life and
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death? If it cannot, two further questions arise: what governs the judgment
of law, and by what forces has it been constructed?

DIES IRA

Dies iree, dies illa,

Solvet seeclum in favilla . . .
The day of wrath, that day will
dissolve the world in ashes . . .

In many countries around the world, those that employ capital punishment
as part of their legal armory and those that do not, the question of its jus-
tice and efficacy continues to be a matter of passionate argument. In Furman
v. Georgia (1972), the U.S. Supreme Court held that the death penalty as
then applied was unconstitutional because its “arbitrary” and “standard-
less” imposition made it a “unique penalty . . . wantonly and freakishly
imposed.”2® Tt was this arbitrary character which made the punishment
“cruel and unusual,” contrary to the Eighth Amendment. The morato-
rium declared in Furman was, however, brief.?” Four years later a series of
landmark decisions authorized the use of the death penalty again.*® The
Court time and again has insisted that in this area of the law, as elsewhere,
“any decision to impose the death sentence [must] be, and appear to be,
based on reason rather than caprice or emotion.” >! Neither has this faith in
legal rationality been abstract. Since 1976, several hundred human be-
ings—almost all of them men, almost all of them young, almost all of
them black—have gone to heaven, hell, or oblivion at the hands of U.S. le-
gal rationality.> Hundreds more await their turn.

Quantus tremor est futurus

Quantus tremor estfuturus,
Quando judex est venturus,
Cuncta stricte discussurus!
How great a terror there will be
when the Judge shall come
who will thresh out everything thoroughly!

Academic literature on the death penalty in the United States demonstrates
the ultimate failure of rationality to resolve a question as contested and as
emotional as the extinguishment of human life. Stephen Nathanson, for
example, insists “that we can reason our way through difficult moral ques-
tions. . . . [ disagree that the death penalty is a matter to be decided by the
gut rather than the head.” 3 Nathanson, like his adversaries, clearly believes
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that a writer or a judge, be his discussurus only stricte enough, must arrive
at the right conclusion. But in the end, he proves only that arguments from
moral desert do not necessitate the conclusion that murderers deserve to
die.** Such an argument, of course, is conclusive only because Nathanson
starts from the premise that death-penalty advocates are required to prove
their case. This assumption is surely based on an intuition about the in-
trinsic wrongfulness of the death penalty: the whole idea of a burden of
proof stems from a “gut reaction,” just as the notion of “beyond reasonable
doubt” itself stems from a gut reaction.®

The debate on the death penalty is focused on the question of deterrence.
This appears to be the crux of the debate on capital punishment. Put crudely,
the issue is whether the existence of the death penalty deters future poten-
tial murders more effectively than would a lesser penalty. It is a question
of the differential efficacy of capital punishment.?® Here it might seem that
we are in the realm of facts and evidence, logic and reason. But this is an il-
lusion which soon evaporates. How can we evaluate the likelihood of mur-
ders that have not yet been committed? How can we guess the possible
effect of different penalties when the best testimony we have, that of mur-
derers themselves, testifies above all to the failure of deterrence?

Among a plethora of similar studies, Thorsten Sellin’s comparative work
on the murder rates of different contiguous states, some with and some
without capital punishment, provides powerful evidence that the death pen-
alty deters no better than long-term imprisonment.?” And it is hard to put
the psychology of the matter any better than Diodotus, whom Thucydides
reported over 2000 years ago:

Hope and desire persist throughout and cause the greatest calamities—
one leading and the other following, one conceiving the enterprise, and
the other suggesting that it will be successful—invisible factors, but
more powerful than the terrors that are obvious to our eyes. . .. Ina
word it is impossible (and only the most simple-minded will deny this)
for human nature, when once seriously set upon a certain course, to

be prevented from following that course by the force of law or by any
other means of intimidation whatever.>®

Yet for all that, deterrence is a red herring. It is seminal neither for those
opposed to the death penalty nor for those in favor of it. Thus Hugo Bedau
and Nathanson, both indefatigable opponents of the death penalty, insist
that the question is, at heart, about the impossibility of reconciling the pro-
cess of execution with the idea of human dignity. For Nathanson, even if
the death penalty “saved” a substantial number of lives, the unanswered
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question of the justice of legally killing a person would remain. We would
still be faced with an “anguished choice” in order to justify its use.>

How then are we to explain the continuing focus on the question of de-
terrence when it begs the central questions of dignity and justice? How can
an argument come to seem so crucial when, even were they wholly wrong
about it, those opposed to capital punishment would not change their minds?
Ironically, the answer must be because of the rhetorical rather than the logi-
cal role of the question of deterrence. Because deterrence is a game played
with statistical tools, an attack on the validity of deterrence presents the case
for abolition in a logical and unemotional light.

The question of deterrence is at least as prominent in arguments in fa-
vor of capital punishment as in those against it, but it is likewise irrelevant.
That much seems evident from the logic of the argument itself. For if the
death penalty is an effective deterrent for murder, why not use it for rape,
or robbery, or drug trafficking, or anything at all? The evidence suggests
that murder is one of the crimes least likely to be deterred, regardless of the
penalty we impose. We would get much more bang for our buck if we im-
posed the death penalty for traffic violations.

Ernest Van den Haag’s approach is revealing. Although he claims to sup-
port the use of the death penalty even in cases of drunk driving, and thus to
hold to a position based purely on deterrence wherever it is found to work,
he is careful to qualify his position:

I would demand much more conclusive proof of the size of the deter-
rent effect on drunken driving than is now available even for the ef-
fect of the death penalty on murder . . . [because] I believe the mur-

derer deserves it in any case. . . . A year in prison for driving while
drunk . . . would reduce the drunken driving rates as much as it can be
reduced.®

Van den Haag acknowledges that punishment above a certain severity has
greater costs than benefits. Cost-benefit analysis is the heart of deterrence
theory, since there is a point of diminishing return beyond which any ad-
ditional punishment (such as torture), although it might deter, deters no
better (or not sufficiently better) than lesser penalties. Yet while he applies
this analysis to drunk driving, he does not do so when it comes to murder.
The difference is that for Van den Haag, the murderer’s life is already for-
feit, and therefore there is no cost in killing him. The point of diminishing
returns cannot be reached. Murderers, he says, “deserve it in any case.” It
is not the principle of deterrence, then, which justifies the death penalty.
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The same applies to the argument occasionally raised that execution is
cheaper than life imprisonment. Even if this were true, then it would like-
wise be cheaper to execute robbers and rapists.*! The argument still does
not tell us why murderers as opposed to anybody else are so dispensable.
There is something instead about the relationship of the action of killing
and the response of execution which is being asserted, a relationship which
is both more important and anterior to the idea of deterrence which masks
it. Van den Haag writes:

I shall favor the death penalty . . . as long as there is any chance that by
executions we can deter some future murders of future victims. The
life of these victims is valuable to me, whereas, in my eyes, the mur-
derer has forfeited his life by taking that of another. That much from
the viewpoint of deterrence.*?

Van den Haag does not write that much “from the viewpoint of deterrence.”
His argument first assumes that the murderer’s life has already been for-
feited. But if this is Van den Haag’s assumption, what purpose does deter-
rence serve except a rhetorical one? It enables the writer to appear to be
engaged in a rational calculation, balancing “the lives of the innocents”
against “the lives of murderers,”* when in fact the decision has already
been made to kill the murderer just in case someone is deterred.

Walter Berns also attempts to present a “rational” argument for deter-
rence. He relies on Isaac Ehrlich’s controversial studies, which claimed that
every execution saves eight “innocent lives.” From this conclusion, Berns
proceeds to a detailed description of a number of particularly dreadful mur-
ders and follows that up by describing the murder committed by Henry
Jarrette while on leave from prison.** But what purpose is served by these
horror stories? The deterrence argument is that the simple fact of the death
of amurderer—any murderer—serves as a means to discourage future po-
tential murders. Its purpose is to look forward, not backward: the violence
or evil of the condemned man’s acts is irrelevant to this calculus since it is
too late to deter those particular and tragic deaths. Berns asks us rhetori-
cally whether we value “the life of Henry Jarrette or the lives of his vic-
tims” **—again he is addressing actual victims and not future victims, ac-
tual murderers and not future murderers. Indeed, after some thirty pages
of discussion, Berns comes to that very conclusion: “the principle of deter-
rence is incompatible with the principle of just deserts.” 46

Beneath the language of calculation in which arguments for the death
penalty are couched lies an intrinsic belief in a special relationship between
acts and consequences, between the life the felon has taken and the life
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which is to be taken from him. It is a relationship whose origin stretches
back to the lex talionis:

Life for life,
Eye for eye, tooth for tooth, hand for hand, foot for foot,
Burning for burning, wound for wound, stripe for stripe.*

This is not a rule. Treated literally, no one is likely to defend it. An eye
for an eye, let alone burning for burning, could scarcely be contemplated.
Treated metaphorically, as surely it must be, the lex talionis merely estab-
lishes that serious crimes should be punished with proportionate severity
— it leaves completely open how severe punishment ought to be. Although
it can be conceded that the punishment for a crime should reflect the rela-
tive degree of social condemnation attached to it, we are no closer to deter-
mining what form that punishment should take.*s

Liber scriptus

Liber scriptus proferetur,

In quo totem continetur,

Unde mundus judicetur.
A written book will be brought forth
which contains everything

by which the world shall be judged.

Let us turn our attention from philosophical to legal texts. The U.S. Su-
preme Court’s resurrection of the death penalty in state legislation focused
on the meaning of the Eighth Amendment, which prohibits “cruel and un-
usual punishment.” The Supreme Court draws our attention to legal ra-
tionality—the importance of precedent and the search for rules. Both these
ideas stem from the need to define in advance the circumstances in which
courts can impose the death penalty and thus to remove the infliction of
capital punishment from the arbitrary discretion of the judges. There is a
faith here in the ability of words— of the Constitution, of prior cases, and
of death-penalty statutes—to establish definite and objective criteria for
decision making. On the day of judgment, we are promised a liber scriptus,
which will “contain everything by which the world shall be judged.”
Jacques Derrida argues that all language attempts to reflect two con-
tradictory goals. We want our words to be both an accurate reflection of
the unique experience of their author and at the same time a shared com-
modity. Any writing will find itself trapped by the conflicting demands
for subjective expression and intersubjective communication: “In order to
function, that is, in order to be legible, a signature must have a repeatable,
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iterable, imitable form; it must be able to detach itself from the present and
singular intention of its production.”*’ This is the paradox of the jurispru-
dence of death. The Court has to find a decision-making process which is
on the one hand unique to the individual case before it and on the other
hand repeatable and consistent. It finds itself faced with an insoluble, and
unavoidable, problem. In striving to be reasonable, the law is tugged in two
directions at once.*

Precedents

Precedent was a crucial factor in the judgments of those who dissented from
the moratorium imposed by Furman v. Georgiain 1972 and then were in the
majority which four years later declared the death penalty constitutional
again in Gregg v. Georgia.>! Justice Powell, for example, dissenting in Fur-
man, was at pains to recite the previous cases which had held without ex-
ception that the “mere extinguishment of life . . . cannot be said to violate
the constitutional concept” of cruel and unusual punishment.>

Nevertheless, while these judges—Burger, Powell, and Rehnquist—in-
sisted that personal feelings ought to be subservient to the impartial appli-
cation of precedent, their language gives them away. Although they would
have us believe that their personal preference was beside the point, their
judgments clearly manifest a belief in the value of the death penalty. Justice
Rehnquist mourns that the majority in Furman “today strike down a pen-
alty that our Nation’s legislators have thought necessary since our country
was founded.” He was again in dissent in Woodson v. North Carolina, in
which a statute providing for mandatory death penalties for certain offenses
was overturned: “ The plurality’s glib rejection of these legislative decisions
as having little weight . . . seems to me more an instance of its desire to save
the people from themselves.”* But of course, the Bill of Rights was de-
signed expressly to prevent popular legislative will overriding the interests
of the minority. Whenever the Court overturns a piece of legislation it acts
to “save the people from themselves.”

Justice Blackmun’s dissent in Furman is more interesting:

I yield to no-one in the depth of my distaste, antipathy, and, indeed, ab-
horrence, for the death penalty, with all its aspects of physical distress
and fear, and of moral judgment exercised by finite minds. . . . That dis-
taste is buttressed by a belief that capital punishment serves no useful
purpose that can be demonstrated.>

Yet Blackmun nevertheless upheld the death penalty in Furman and Gregg.
This appears then to manifest a commitment to precedent: a demonstra-
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tion, perhaps, of the triumph of legal rationality over a visceral response.
He would like to strike down the death penalty; but he cannot.
[ am not so sure. His judgment in Furman concludes on a different note.

Nevertheless, these cases are here because offenses to innocent victims
were perpetrated. This fact and the terror that occasioned it, and the
fear that stalks the streets of many of our cities today, perhaps deserve
not to be entirely overlooked. Let us hope that, with the Court’s deci-
sion, the terror imposed will be forgotten by those upon whom it has
been visited, and that our society will reap the hoped-for benefits of
magnanimity.>®

There is here a glimpse of a very different worldview, a feeling that the vi-
olence of the cities brings forth the violence of the state. This paragraph is
all the more revealing for its style. Note the sarcasm of Justice Blackmun'’s
conclusion, which contrasts the real and brutal danger of the streets with
the naive aspirations of the majority that terror will be “forgotten,” a quaint
“magnanimity” which is only “hoped for.” Note the mazy language which
adds to the feeling of confusion and darkness the paragraph evokes: “of-
fenses to innocent victims were perpetrated. This fact and the terror that oc-
casioned it. . . .” Which fact? Occasioned by what? Against whom? When?
The powerlessness of urban victims, the feeling of being encircled, is in-
tensified by the powerlessness of readers, entrapped by language.

Note above all the passive construction, in which terror is “occasioned”
and “imposed” and offenses “perpetrated.” Again, this suggests a lack of
agency which gives the reader a sense of ignorance and powerlessness when
confronted by faceless violence; the darkness of causality parallels the dark-
ness of the streets. The active agent in all this is not a specific individual or
class of people but rather “fear” itself: it is fear personified which “stalks the
streets,” terror, unforgotten, which is stealing our cities. What we see in
Justice Blackmun’s judgment, in fact, is a conflict between emotions. There
is considerable uncertainty here about the justice of his conclusion. But
through the trope of prosopopoeia—the personification of a symbolic ob-
ject—the face of fear finally triumphs over his visceral distaste for execu-
tion.”® Justice Blackmun’s judgment emerges as a battle, not of precedents,
but of images.

Years later, in the 1994 case of Callins v. Collins, Justice Blackmun dra-
matically declared that he would in the future hold the death penalty “as it
is currently administered” unconstitutional, and since then he has done so
in case after case. In the light of his decision in Furman, and his consistent
support of death-penalty legislation for twenty years thereafter, this rep-
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resents a momentous transformation in his position. Later I will outline the
reasons for that reversal. Suffice it to say at this stage that it was not juris-
prudential arguments against the death penalty which governed his deci-
sion but a significant change in his aesthetic focus, the transformation of a
generalized fear of violence into a more particularized understanding of the
sensory reality of capital punishment. Indeed, the failure of rationality and
the importance of aesthetic knowledge forms the heart of my argument in
this chapter. Justice Blackmun demonstrates that, above all through aes-
thetic engagement, a change of opinion on this issue is possible.

Rules

In trying to decide whether the death penalty was in fact “cruel and un-
usual,” the Supreme Court in Furman seized on the question of arbitrari-
ness. If some determinate criteria could be set to guide juries and judges in
making that ultimate life-and-death decision, then the law would not be
arbitrary and death would not be cruel. Thus Justice Douglas criticized the
fact that “no standards govern the selection of the penalty. People live or
die, dependent on the whim of one man or twelve.” Likewise, Justice Bren-
nan insisted that “the very words ‘cruel and unusual punishments’ imply
condemnation of the arbitrary infliction of severe punishments.” >

The approach of the Supreme Court demonstrates confidence in the abil-
ity of rational criteria and written rules to provide objective guidelines even
to such controversial questions. The 1976 cases which reinstated the death
penalty sought to give content to this desire for an abstract, prescribed cer-
tainty. Nevertheless, the final result of these decisions, which still form the
core of the jurisprudence of the death penalty in the United States, merely
demonstrated the impossibility of that rationality. Regardless of the crite-
ria set down in any statute, the only real question is, Should this man die?
Legislative “criteria” allow the decision makers to allocate their decision to
a particular category, but they cannot change the unfettered way in which
that decision is made.

Let us consider three death-penalty statutes upheld by the Supreme
Court in 1976. In Georgia, the statute provides that, following the defen-
dant’s conviction for murder, there is a penalty phase. The jury can impose
the death penalty only in certain circumstances: for example, if murder was
committed in the course of a felony or for the purpose of robbery, if the
victim was a “peace official,” or if the murder was “outrageously and wan-
tonly vile, horrible and inhuman.” 8 But how does this establish “clear and
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objective standards”? On the one hand, the jury under this statute has com-
plete discretion not to impose the death penalty for any reason it chooses.
And on the other hand, can it be imagined that a jury, wanting to sentence
a particular defendant to death, would find itself unable to do so because
of the words of the statute? The reference to “outrageously and wantonly
vile” murder, in particular, is bereft of determinate meaning. Admittedly,
although this provision passed constitutional muster in 1976, it was later
struck down; nonetheless, similar catch-all provisions remain popular in
many jurisdictions.” Thus in Florida, the murder must have been commit-
ted in the course of a felony or by a prisoner or must have been “especially
heinous, atrocious, or cruel.” ¢

Neither is there any reason to believe that the words of the statute will
actually form the basis of the jury’s decision. The jury may decide to im-
pose the death penalty on any grounds it chooses: because, for example, the
defendant is a black man and his victim was white. As a matter of legal in-
terpretation, the statute’s “criteria” are broad enough to encompass almost
any murder. As a matter of psychology, the criteria do not and cannot con-
strain the actual considerations relied on by the jury either in imposing or
refusing to impose the death penalty. Far from forcing juries to act ratio-
nally, they merely require them to label their decisions appropriately.

The Florida statute makes a further attempt to rationalize the imposi-
tion of the death penalty. Justice White made much of this distinction:

Under Florida law, the sentencing judge is required to impose the death
penalty on all first-degree murderers as to whom the statutory aggra-
vating factors outweigh the mitigating factors. There is good reason to
anticipate, then, that as to certain categories of murders, the penalty
will . .. [now] be imposed with regularity.6!

But there is nothing objective about this. The “weight” to be given to the
specified aggravating factors and unspecified mitigating factors is indeter-
minate: the sentencing court is entitled to give any weight it likes to any
factor. To pretend that this amounts to some sort of constrained discretion
is to mistake imagery for logic. The word “weight” is a useful metaphor
which suggests an externally verifiable system of measurement, but this
objectivity is an illusion.

In Texas, they do things differently. Both who may live and who will die
are subject, it appears, to what appears to be determinate criteria. The death
penalty there can be imposed only for murder committed in certain situa-
tions such as felony murder, murder for remuneration, and murder while
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escaping from lawful custody. There is no category relating to “heinous” or
“atrocious” murder. The categories of murder for which the death penalty
may be imposed are therefore strictly limited. Furthermore, if the jury then
finds three, supposedly factual, “special issues” proven, the most important
of which being that the defendant is likely to be “a continuing threat to so-
ciety,” the infliction of the death penalty is mandatory.®? But this is exactly
where the statute’s attempt at constraint falls apart. The ability to satisfac-
torily predict future violent conduct is virtually impossible. Indeed, accord-
ing to the American Psychiatric Association’s evidence in Barefoot v. Es-
telle, it is the “unanimous conclusion of professionals in this field” that only
one out of three predictions of future violence is correct.5> “Scientific evi-
dence” in this area does distinctly worse than a coin toss.

One might have thought that the conditions for the use of the death
penalty in Texas could consequently never be satisfied, but the courts have
not taken that approach.5* Rather, in determining if the defendant is a “con-
tinuing threat to society,” they have resorted to exactly those discretionary
judgments ostensibly excluded by the statute. Was the crime brutal—or
atrocious—or cruel? Not only do these questions inevitably color the de-
cision as to which conflicting scientific evidence is to be believed: without
hard facts, they become the only relevant questions. Jurek, of all the cases
on capital punishment decided by the Court in 1976, was most sensitive to
the facts which gave rise to it. Justice White even argues that the Texas stat-
ute limits capital murder to “a narrowly defined group of the most brutal
crimes” ®—even though the Texas statute purports to avoid just that kind
of evaluation. In other cases Texas courts have relied upon evidence as dis-
parate as the lack of a rational motive for the crime; the defendant’s lack
of repentance; the helplessness of the victim; or the mere brutality of the
crime.®® Absent valid scientific evidence, discretionary considerations of
this sort are all that remain.

The failure of rules to constrain discretion relates to the question of mit-
igating as well as aggravating circumstances. In Penry v. Lynagh, the Su-
preme Court held that the jury could provide only a “reasoned moral re-
sponse” as to whether the death penalty should be imposed in Texas if it
were provided with jury instructions which expressly permitted the jury to
“consider and give effect to [all] mitigating evidence,” regardless of whether
that evidence actually helped them answer one of the “special issue” ques-
tions alone before it.¢” In effect the Supreme Court has not just permitted
but required a jury instruction “that allows the jury to say ‘no’ even when
the answer ‘yes’ is supported by uncontradicted evidence.” Even the illu-
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sion of rule-bound decision making has in this case proved unpalatable, and
the Court has instead insisted that, in every capital scheme, decision mak-
ers “must not be precluded from considering, as a mitigating factor, any as-
pect of a defendant’s character or record.”® But a system which “simply
dumps before the jury all sympathetic factors . . . so that the jury may de-
cide without further guidance” is not based on reason or the constraints of
legal rules. With the paradoxical decision in Penry, “the Court has come
full circle.”

On each occasion, the Court’s attempt to channel discretion into the fur-
rows of rationality has come undone. The only way out of this dilemma
might seem to be the enactment of genuinely “mandatory” death penalties.
Ironically, however, the Supreme Court has expressly ruled this out. Per-
haps the Court envisages a “Goldilocks approach” between the two poles of
absolute discretion (Furman) and none (Woodson). In Georgia, for example,
it might be argued that the list of statutory aggravating circumstances pro-
vides determinate rules which narrow the class of those eligible for the death
penalty and then allow the jury to exercise a discretion which is limited and
guided. Such an approach, however, would ignore what we have seen about
the exercise of discretion: it cannot be limited or guided. Capital punish-
ment cases amount to a global judgment of worth and worthlessness. And
the Supreme Court, faced with the possibility of eliminating that discre-
tion altogether, has refused to do so. Indeed, as we have seen in Penry, the
Court seems to have insisted that there always be some moment of un-
guided discretion during jury deliberation. As Justice Scalia describes it,
“the sentencer’s discretion to impose death must be closely confined, but
the sentencer’s discretion not to impose death (to extend mercy) must be
unlimited.” 70

The Supreme Court’s jurisprudence has struggled to make the death pen-
alty, in Justice O’Connor’s words, both “reasoned” and “moral.” But the
tension between these two terms has proved irreconcilable. Discretion con-
sumes guidelines. And although freedom is thus the “dangerous supple-
ment” which undermines the aspirations of the rule of law, it is nevertheless
anecessary element of justice. This, too, the Court recognized in Woodson.
The Court there insisted that “contemporary standards of decency” require
an individualized assessment of the defendant.”? Without that flexibility,
that subjectivity, capital punishment is, according to the Supreme Court,
unjust and indecent.

This unalterable paradox finally led to Justice Blackmun’s reversal in
Callins v. Collins. After years of supporting the death penalty, in 1994 he
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declared that “from this day forward, I no longer shall tinker with the ma-
chinery of death.” Justice Blackmun conceded that “both fairness and ratio-
nality cannot be achieved in the administration of the death penalty”:

Experience has taught us that the constitutional goal of eliminating
arbitrariness and discrimination from the administration of death can
never be achieved without compromising an equally essential compo-
nent of fundamental fairness—individualized sentencing.

“Tt seems,” he concludes, “that the decision whether a human being should
live or die is so inherently subjective . . . that it inevitably defies the ratio-
nality and consistency required.” 72

The relationship of discretion and rule is archetypical of the conception
of justice in general, which seeks to be both unique and iterable. The es-
sence of discretion is its sensitivity to a unique and changeable context. The
incessant rule is iterable—it functions similarly in every different case. We
ask of a just legal system that it be both reliable and flexible, consistent and
individualized. Indeed, as Blackmun has emphasized, “all efforts to strike a
balance between the two” must fail “because there is a heightened need for
both in the administration of death.””? In this we express the hope of a
fragmentary aspiration, for these two elements are unresolvable: each at-
tracts and repulses the other. It is a paradox which gives rise to what has
been termed the “impossibility of justice.” 7+

Confutatis maledictis

Confutatis maledictis

Flammis acribus addictis,

Voca me cum benedictis.
When the damned are confounded,
And consigned to keen flames,
Call me with the blessed.

Furman insisted that “any decision to impose the death penalty [must] be,
and appear to be, based on reason rather than caprice or emotion.” 7> This is
a vain hope, for rationality in this instance requires the achievement of two
contradictory goals. Instead, decisions about death are reduced to an aes-
thetic response; to the viciousness of the act, and in particular to the image
it imprints upon us.

How can anyone decide whom to call with the blessed and whom to con-
sign to keen flames— or high voltage, or acrid gas? The damned are, finally,
confounded, not by a rational judge and the liber scriptus that rules them,
but instead by the emotion of the dies irae, the day of wrath. This tension
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between language and feeling, reason and emotion, runs throughout the
Requiem. Although much of its text, like the jurisprudence of the death
penalty, appeals to reason, the music sounds notes of anger and horror
instead. A reading of the death-penalty statutes enacted in response to
Furman, and the cases which have sought to explain them, likewise sug-
gests that beneath the text of reason lies aesthetic responses that govern its
interpretation.

In Georgia, the death penalty may be imposed if the murder was “out-
rageously and wantonly vile, horrible and inhuman in that it involved tor-
ture, depravity of mind or an aggravated battery to the victim.” Similar pro-
visions apply in Florida and, by implication as we have seen, even to some
extent in Texas. Section 27-2534.1(b)(7) is nothing more or less than a
surfeit of imprecise and highly charged phrases whose effect is to provoke
the emotions of the reader. Neither can it be said that the latter part of the
clause somehow defines the former. The references to torture, and “deprav-
ity of mind,” in particular, are more inflammatory than explanatory. They
amplify and legitimate the passions of an enraged jury. Undoubtedly such
criteria invite an emotional judgment. Yet, ironically, the statute also pro-
vides for a compulsory review of all death sentences by the Georgia Su-
preme Court, during which the Court must consider, inter alia, “whether
the sentence of death was imposed under the influence of passion, preju-
dice, or any other arbitrary factor.”7¢ One could hardly take this safeguard
seriously. Dix, reviewing the decisions of the Georgia Supreme Court, con-
cludes that appellate review is not a meaningful constraint on the discre-
tionary imposition of the death penalty.””

In Blake v. State, for example, the Supreme Court held that throwing
a two-year-old child off a bridge constituted “torture” because death must
have caused some pain. So too in Spinkellink, a shooting death was charac-
terized as a capital crime because it was “unnecessarily torturous to the vic-
tim” even though the victim was actually asleep at the time.”® As ever, the
words which ought to provide guidance prove to be infinitely malleable.

AGNUS DEI

Agnus Dei qui tollis peccata mundi;

dona eis requiem.
O Lamb of God, that takest away the sins of the world;
grant them rest.

The attempt to create rules for the application of the death penalty implodes
to reveal a core of unfettered discretion. No reasons guide that discretion;
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no logic compels the choices that are made. It is instead a sensory response
to images of violence and symbols of fear. The question is not, finally, how
it is that some defendants come to be sentenced to death while others are
sentenced to life. The question is rather how it is ever possible for a fallible
human being to make the decision that another human being ought to die.
Once we arrogate that right to ourselves at all, the question of what consti-
tutes appropriate criteria is secondary. The answer lies in an investigation
of the process and system of execution as it actually exists in the United
States: a consideration of the sensory experience and symbolic meaning of
legal death.” This argument moves toward an explanation of the genesis of
the jurisprudence of death, the particular aesthetic perspective that makes
the death penalty possible. The aesthetic dimension of law and justice is
here an epistemology.

Let us begin by a comparison with torture. Torture effects and requires
the denial of the humanity of the victim. The procedures of torture and the
indoctrination of its practitioners and accomplices succeed in this denial by
the slow process of objectification, turning the human body into a mere ar-
tifact, tool, or instrument. In the days when torture was a normal weapon
in the arsenal of the state, this was accomplished publicly. The mutilated
bodies of traitors were displayed as if they were statues or icons on which
state power had been etched. Their wounds were symbols for which their
bodies had become a canvas of dissemination.®

Nowadays, torture is practiced covertly. But as Elaine Scarry argues,
the same processes of objectification are at work. The human being is still
treated as a commodity to be dispensed with or used. The secrecy of torture
itself facilitates dehumanization. Victims are isolated, devoid of support,
unable even to discern if anyone knows or cares what has happened to them.
The experience of pain further intensifies this loneliness. For pain is intrin-
sically isolating; it withdraws the sufferer into a circumscribed world where
only pain truly exists and everything else is experienced as if from a gauzy
distance. Stripped of all the necessary resources of identity and community,
the victim’s room becomes all the world. And this room is a collaborator in
the torment: each wall and object itself is an instrument in the infliction of
pain until, the world unmade, only pain remains. That accomplishes the
complete dehumanization of the victim—and of the torturer too.%!

The death penalty is possible just as torture is possible. The process of
dehumanization in either case involves two elements which I pursue below:
objectification and isolation. With isolation, we are concerned with the sen-
sory experience of the victim and how it affects the victim’s body and self.
With objectification, our attention moves to the symbolic meanings appro-
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priated by perpetrators and collaborators; how, in short, they come to see—
or rather, fail to see—the violence they cause in such a way as to permit it
to go on. That is exactly what objectification involves: a refusal to feel, a de-
nial of the sensory experience of another. It is through a complex of prac-
tices of denial that the condemned man disappears from the scene of his
own death, a convenient absence which allows us to think of execution as
something abstract and inhuman.

This analysis is not concerned with theories of the efficacy of deterrence
but with the sensory experience of death and isolation. Such an approach
directly confronts the aesthetics of those who support capital punishment,
since their perspective is exactly to objectify the condemned and to deny
the reality of that experience. Perhaps “anaesthetic” is a more accurate
word, a numbed absence of feeling. In an operation, the patient is anaesthe-
tized in order not to feel pain; here, on the other hand, the surgeons are an-
aesthetized in order not to feel the pain they are inflicting.

The Aesthetics of Dying: From Being to Not Being

The process of execution is long drawn out, and every stage requires an in-
creasingly intensified isolation. First, this turns the victim from a human
being into an object. Second, it distances our knowledge of this sensory ex-
perience. In this, the death penalty is merely an extreme version of our ap-
proach to death itself. We struggle mightily to ignore death and to conceal
it. In modern Western civilization in particular, the dying are shunted off
and hidden from view. At the very moment when each human being most
needs to feel part of a community and a family, they are at their most alone:
sent to nursing homes and forgotten; sent to hospitals and processed; sent
home and tiptoed past. From a society in which sudden death was abhorred,
we have become transformed into a society in which it is desired.®? Our so-
ciety cauterizes death.

The death penalty brings these elements to the peak of perfection. Cap-
ital punishment denies death, as torture denies pain. The structure and en-
vironment of death row all insist that the condemned man is no longer
living— on the contrary, bit by bit, they are dying. Indeed, those awaiting
capital punishment are known as “dead men”; when they are moved from
cell to cell the cry goes up, “Dead man coming through.”

Death row is an environment which alienates the condemned man step
by remorseless step from the world of the living. In Alabama, a typical ex-
ample, “death row” is deeply embedded within the bowels of the prison.
One arrives by a tortuous route: through the gate to the prison compound,
through the gate to the prison itself, through the gate that allows one into
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the internal areas of the prison, through the gate that leads from the main
blocks to the isolation unit, through the gate to death row itself, and then
finally through the gate that separates each man in his cell: each gate a bar-
rier with its own sound and protocol; each one requiring a process of unlock-
ing, opening, passing, closing, and locking again. “ You got to go some to get
in here,” says one inmate.%*

The physical isolation communicated by the design of death row is ac-
companied by emotional alienation.®> The cells are stark and lacking in any
amenities. All confinement is solitary. Typically, the condemned man is
kept in his cell twenty-three and a half hours a day. They exercise, alone, in
an outdoor cage for the other thirty minutes. Restrictions on visits are sig-
nificantly more severe than with other prisoners. In Alabama, for example,
the condemned man is entitled to a single one-hour contact visit per month,
handcuffed and guarded. Non-contact visits are also limited: “You have to
talk through little pencil holes in the glass. There’s no closeness, ya know?
It’s not like touching. . . . I think it puts [family] in a hopeless situation.
They sit there and feel like they’re isolated, ya know?” 86

There is no communication here; only observation “peculiarly reminis-
cent of the viewing at a wake.” ¥ Indeed, the condemned man is constantly
watched, night and day. It is a regime reminiscent of Jeremy Bentham’s Pan-
opticon, an “ideal” prison so designed that every prisoner could be seen
from a central guardroom but no prisoner could see any other. As Foucault
so passionately argued, surveillance is an exercise of power which empha-
sizes the vulnerability of its subjects.® To be watched is to be made intensely
aware of one’s own powerlessness.

As execution day draws closer, the condemned are increasingly removed
from the world.®® Either when a date is announced for their execution, or
on the day of their expected death, or both, they are moved to another cell,
a “death cell” or “silent cell.” The deconstruction of the world has left only
one tiny room. Even more isolated than death row, the feeling of immi-
nence which the move conveys is intensified by its location. Typically it is
adjacent to and often in sight of the death chamber itself. Human beings
now matter little; the move and the physical location of the cell are signs
that the condemned man is now merely part of the technology of death. In
the hours prior to death, this technology takes over. The dead man changes
out of his own clothes and into those determined by the institution as nec-
essary. He is shaved. For an electrocution, his whole head is shaved and also
a section of his calf muscle. The diodes will be placed here, and smooth skin
is preferred. He is fitted with a pair of special pants and, often enough, an
anal plug to ensure that, in the final extremity, he does not behave inappro-
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priately. Already, then, he has lost control over his body. He is stoppered,
halfway embalmed. Finally, a cap is placed over his head. The dead man has
lost his identity and become a faceless instrument for the more efficient
conduct of electricity. Like the torture victim and with infinite slowness, he
has been stripped of community and of identity, turned from a human be-
ing into an object.

Every element of the environment of death row conveys its message aes-
thetically, in the look and feel of a situation and in the way we react to it; in
its objectification of the condemned and our own distance from them. Even
color plays its role. Why is it that across the United States so many death
chambers— often the gas chamber or electrocution chamber itself, some-
times the death cell—are painted a particularly bilious shade of green?*
Biologically, green encourages passivity. T. S. Eliot writes of “the cold green
light of hell,” an imagery taken up with great effect in the paintings of Fran-
cis Bacon and in Wilfrid Owens’s text for Benjamin Britten's War Requiem:

Out there, we’ve walked quite friendly up to Death; . . .
... We've sniffed the green thick odour of his breath.”*

Perhaps the shade of “the little green room,” the “chill green solitude of
the gas chamber,” is the color of nausea. Perhaps, also, the very frequency
of its use in this context adds to its associations. Whatever the complex of
reasons, the effect of this color is deeply disturbing. This is not the green of
the trees or the sea but a green invented by human industry. For those out-
siders who look at this green, artificiality alienates and overpowers, denying
nature, comfort, and human warmth. And within this peaceless green, the
condemned man finally dies: observed from behind plexiglass but alone.

The Anaesthetics of Watching Death: From Being to Object
Dehumanization

Let us reverse our perspective and consider the language and processes of
the defenders of capital punishment. Their aesthetic experience—and ours,
in tacit consent—is also controlled. In war and in torture, the enemy is
transformed into something subhuman; capital punishment does the same
thing. It therefore creates an image, for the purposes of denial, with an im-
portant symbolic function. With the condemned’s humanness destroyed, he
becomes a scapegoat for the rest of us. “Scapegoat” is hardly strong enough,
since the goat chosen to symbolize evil was exiled, while the condemned
man is executed.”? A sacrificial lamb, agnus Dei, then—provided with a bes-
tial image to ensure we are not killing one of “us,” then slaughtered for the
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expiation of social violence: “It would be nice if we could get rid of evil by
defining it out of the human species, declaring that anyone who does these
horrible things is not human. But it will not work. The capacity of man to
do evil, no less than good, is what defines us as human.” *> There is an ironic
parallel here with crime itself, for a murderer frequently “selects a scape-
goat for his own painful state of mind,” finding someone to blame for his
lack of control over his life and feelings. Capital punishment replicates this
pattern, representing an attempt to control fear in society by “selecting for
death a personification” or symbol of these problems.”* The murderer may
seek to still the rage and rising panic within by lashing out at a helpless tar-
get; society does the same.

The very labeling of the condemned man takes away his individual-
ity. Throughout his book, Berns contrasts “the criminal” with “the law-
abiding citizen,” as if the two were different species. The same processes
of labeling and dismissal are apparent in Van den Haag, who declares that
“[tJhe more I understand some people—Nazis, Communists, criminals
(even some others)—the less I condone what they have done or are doing.” >
All these groups are, we may presume, discrete categories—we know one
when we see one. And just as normal people could never be “Nazis” or
“Communists,” they could never be “criminals” either.

Deviance labeling also refashions the identity of its subject.?® Writings
on the death penalty consistently bestialize criminals. “It’s genetic. They're
animals,” said the chief justice of the Georgia Supreme Court.”” The turn-
ing of the criminal into a beast is in fact routine. Caryl Chessman, whose
celebrated books, written while he languished for over a decade on death
row, did not prevent his execution in 1961, makes the point with character-
istic irony:

On the Row at the present time we have, according to no less an
authority than the newspapers:
1. Two “fiends” and three “monsters”
2. One “moon-mad killer”
3. One “cold-eyed, cold-blooded leader of a ‘Mountain Murder
Mob"” . ..
[4.] Me
[5.] An assortment of “vicious,” “sneering,” “leering,” “brutal” and
“kill-crazy” murderers, plus a former private-eye turned “diaboli-
cal” kidnapper.

The weirdest factor of all is this: if chance, fate, or circumstance had
acquitted or imprisoned the “monsters” presently held on the Row, &
had doomed those acquitted or imprisoned, the Row still would hold
the same number of monsters.*®

i
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This transformation of the condemned man into a beast is nonetheless
paradoxical. It is only the sane who can be executed. The image of the con-
demned man seems to point in two directions. On the one hand, everything
is done to turn him into an animal. Yet on the other hand, he must be proved
to be sane and responsible for his actions. This double rhetoric reaches a
peak in cases of synthetic competence, in which American courts have been
called upon to decide the legality of the forced treatment of criminals suf-
fering from mental illness. The purpose of this treatment, principally pur-
sued by intensive drug therapy, has been to induce a state of mental balance
just long enough for the execution to proceed.

What is it, we might ask, that is inhuman, bestial, yet sane? The answer
is, a man possessed, a “fiend” or a demon. Their very sanity adds to their
alienness: like Mephistopheles, the more human they appear the more dan-
gerous they are. Condemned men are made into “creatures on the lam from
Hell.” % These Janus-faced images of human and animal operate together
as strategies of alienation. The two techniques coexist because they operate
in different emotional registers. Remove the human problem of execution
by bestializing the condemned. Remove the moral problem of executing by
treating them as abstract human beings. The result is a creature too mad to
be human and too rational to be animal. Such a creature does not exist in
biology or mythology, but the image has been constructed to fulfill the spe-
cific requirements of the death penalty.

The role of the “other,” one might say, is not as an alien but rather as a
distorted reflection of oneself. It is a kind of inverted narcissism, in which
we gaze into the pond and see only the image of what we are not. The con-
version of sameness into recognizable difference characterizes exorcism
and scapegoating—the sins of the world, peccata mundi, taken away by the
death of the other. An animal or an alien could not be the receptacle of our
violent potentialities, but neither could the death of someone just like us
reassure us that these traits had been effectively banished. It is precisely
the double dehumanization of the condemned which allows him to under-
take this sacrificial role.

The influence of racial prejudice on the implementation of the death pen-
alty needs to be seen within this understanding of “otherness.” Statistical
evidence of the Baldus study established that capital punishment falls over-
whelmingly upon black people in the United States. In particular, a black
man found guilty of killing a white person was dramatically more likely to
be sentenced to death than either a white defendant or a black man who had
killed another black man. A white man found guilty of killing a black per-
son was least likely of all these groups to be sent to death row. Despite the



120 /  The Epistemological Dimension

facile dismissal of this evidence in McCleskey v. Kemp,'® later statistical
studies have only confirmed these findings. The race of the victim is par-
ticularly significant in determining whether the defendant is put to death
or not.'%! Race is a visible sign of difference and therefore a ready means of
distancing the white middle class from the criminal, proof of his object sta-
tus. Racial prejudice is not rational, but it is for many people a powerful
aesthetic which determines how they see the world and whether they treat
a person as “like” them or not. Once a white man or woman, judge or jury,
looks at a defendant and sees not a person but a black man, the process of
turning them into an objectified other is already well begun.

In McCleskey v. Kemp, the Supreme Court insisted on treating racial
discrimination as if it were a possible instance of the “wanton and freakishly
imposed” or “arbitrary and capricious” sentencing prohibited by Furman,
which declared unconstitutional any system of capital punishment in which
being sentenced to die was as random as “being struck by lightning.” 19> This
was treated as the touchstone of the decision in McCleskey, as if the color
of a person’s skin is as meaningless as the color of their hair. It is not; in
our society, it continually affects how that person is treated. As the Baldus
study so clearly showed, there is nothing arbitrary about discrimination—
the words are opposite in meaning. Racism is a consistent practice of de-
humanization based on visible difference. So it comes as no surprise that
black people should be chosen as fodder for the death chamber. It is, on the
contrary, exactly what one would expect from a society in which so many
people are objectified on the basis of their color, and from a system the op-
eration of which relies on a process of objectification.

Technology

The invisible death of an objectified other constitutes therefore a necessary
isolation of the victim and a necessary denial by the collaborators. The tech-
nology of execution serves similar purposes. It is a complex symbolic ex-
perience which manufactures death not to protect the dignity of the con-
demned but to shelter the imagination of the rest of us.

FROM PUBLIC TO PRIVATE Execution is carried out away from the pub-
lic gaze. It was not always so, of course. Foucault describes in graphic detail
the torture and execution of Damiens the regicide and argues that the pub-
lic inscription of power on his poor body reflected a specific way in which
early modern European states visibly manifested their authority. The pres-
ence of the mutilated corpses of criminals instilled and demonstrated the
potency of the state.® Up until the mid-nineteenth century, public execu-
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tion was the norm. Huge crowds gathered, tempted by the spectacle, drawn
by the horror. Public sites of punishment were landmarks as unexceptional
as a church or a bridge:
By the Gallows and Three Windmills enter the suburbs of York. . . .
You pass through Hare Street . . . [and] part for Epping Forest, with the
gallows to the left. . . . You pass Penmeris Hall, and . . . Hilldraught Mill,
both on the left, and ascend a small hill with a gibbet on the right. . . .
You leave Frampton, Wilberton, and Sherbeck, all on the right, and by
a gibbet on the left, over a stone bridge.’*

The last public hanging in England was in 1868, although in the United
States, Roscoe Jackson was hanged before a crowd in 1937.1% The covert
death has replaced it. Execution normally takes place in the dead of night
or by dawn'’s early light.'%¢ It takes place in front of a few chosen witnesses.
It takes place in a special room given over to the purpose. And above all it
takes place away from the prying eyes of the public.

Steven Wilf has argued that the change from public to private execution
reflected a changing aesthetic, a shift from “a spectacle designed to bombard
the visual senses to one that sought to influence the imagination.” 7 We
have moved from visible to invisible power. But while invisibility may add
to our nightmares of execution—that was certainly the expectation of late
eighteenth-century reformers—at the same time it removes any proper
understanding of the real event. This change is always seen as progress, but
it is not so simple. In England, the real concern with public execution had
nothing to do with the dignity of the condemned man. On the contrary, the
fear of the rabble-rousing behavior of crowds motivated reformers. Charles
Dickens, and before him Samuel Pepys, both witnessed public executions
and were disgusted at the spectacle— of the crowds.'%® The lack of respect
for death, the crowd’s appropriation of execution day as an occasion for ex-
pressions of exuberant life, reflects an old attitude to death, perhaps morbid
but also vigorous and earthy, which was itself becoming increasingly mar-
ginalized at that time. The condemned man, dragged by cart to Tyburn’s
Tree, could be the subject of continual abuse. But he could also be made a
hero, cheered onto the scaffold, which was also a podium. The dead man’s
last words, intended to be an occasion for remorse, could also incite anger
or pity. And death itself, intended to instill respect for the law, could and
did sometimes seem merely an instrument of oppression.'®®

The theatrical stage (itself a scaffold) evolved in much the same way.
Plays in medieval and Renaissance times were normally performed in the
round or on the street. These were occasions, not merely of silent obser-
vation, but of vocal participation, and the stage managers of this pageantry
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were not fully in control of what happened: meaning took place not just
within the framework of the play but in the larger context of an event in
which the audience were full and active players. Unlike the mummers, they
were by no means silent. The emergence of the proscenium arch changed
all that, creating a public which was passive and physically distanced. So
too the elimination of the public procession to Tyburn’s Tree in London and
the institution of hangings on a stage erected for the purpose outside the
gates of Newgate prison—and later still the end of public executions alto-
gether—created a context which was much more closely controlled.1®

The visibility of public execution was a two-edged sword. The aesthetics
of death aroused by such close proximity are complex and unpredictable,
and the anaesthetic of death which replaced it made empathy less likely.
The individual and public death was replaced by death made routine and, as
Foucault suggests, the “theatre of power” in which public execution and
torture took place replaced by a secret power.'!

FROM THE AXE TO THE NEEDLE  The history of execution over the past
hundred years represents the perfection of this invisibility. The observer’s
perspective, and not that of the condemned, has been of paramount concern.
For example, since the nineteenth century, it has become almost invariable
for the executioner and the condemned man alike to be covered in a robe
and hood.""? If this procedure had any virtue in the case of death by firing
squad, it has none in the case of the gas chamber or the electric chair. There
is nothing to see here, and so nothing from which to shield the eyes of the
condemned man. For the condemned man, the hood only increases discom-
fort, loneliness, and terror.!® But the hooding of the victim is very helpful
for those who are required to watch him die. It protects them first from see-
ing the pain of his death and second from acknowledging his identity. The
Romans put clown masks on those they threw to the lions.

From decapitation to hanging to electrocution to the gas chamber to
lethal injection, the developing technology of capital punishment is often
presented as progressing toward a painless death.™* Yet there is in fact very
little evidence that hanging— or, for that matter, beheading—is any more
painful than gas or electricity, while at the same time any method of exe-
cution is frequently neither as instant nor as painless as it is often made out
to be. In fact, the courts have shown little interest in the experience and pain
of the death penalty. In the 1947 case of Francis v. Resweber, Willie Fran-
cis, “a colored citizen of Louisiana,” had been placed in the “official electric
chair of the State of Louisiana.” The switch was thrown and a current passed
through his body. “At that very moment, Willie Francis’s lips puffed out
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and his body squirmed and tensed and he jumped so that the chair rocked
on the floor. Then the condemned man said: ‘Take [the hood] off. Let me
breath[e].” Then the switch was turned off.” > The Court held, however,
that the reexecution of this man would not constitute cruel and unusual
punishment.'® No one at any stage sought to ask the “victim” of this “ac-
cident” about his experiences.

If no one cares much about the pain of dying, they do care about the dis-
comfort of seeing it. It is not the painless death which we seek but the blood-
less, markless death. Beheading is clearly unacceptable on these grounds.
Hanging also stretches the neck and disfigures the body; debates on the
change to electrocution in some states emphasized that point. Electrocu-
tion, initiated with the celebrated execution of William Kemmler in 1890,
was undoubtedly seen as an improvement in that regard, although here too
the process leaves temporary distortion and the odor of charred flesh. But
the gas chamber, first used in Nevada in 1924, leaves no mark'” and there-
fore leaves no physical sign of the suffering that preceded it or the institu-
tions that perpetrated it. It is the very opposite of the psychology of pun-
ishment which in anciens régimes visibly inscribed state power on the body
of the victim. Now, death just seems to have happened, on such and such a
day at such and such a place—no cause, no trace.

Lethal injection is the natural next step. First used by Oklahoma in 1977,
itis now practiced in all but two of the twenty-one states of the United States
in which there has been an execution since Gregg.''® Lethal injection, si-
lent and markless, perfectly safeguards the sensibilities of its perpetrators.
Furthermore, since it is performed by the medical profession, what I have
termed the “anaesthesia” of death coalesces with a more familiar anaesthe-
sia. The condemned man is not being killed but put to sleep.'? It is common
practice for doctors injecting the mixture of drugs which will paralyze and
kill the condemned man to first swab his arm with alcohol. This is what
doctors always do when giving an injection: it prevents infection.'?

Not only doctors but the imagery of the medical profession has been co-
opted to mask an act of violence. The reality of state power has been camou-
flaged by the image of medical authority. Return to the color of the death
chamber: bilious green—also known as “hospital green.” The color of hos-
pital walls, of nurses’ uniforms, or of starched sheets on the sick bed. It is
the color of clinical efficiency and of the routine but justified infliction of
discomfort on the one hand and of medical legitimacy on the other. This is
not death, it is science. This is not politics, it is medicine.

Therefore what makes execution still possible is the absence of the body
of the condemned man from the visible process. Berns writes, ironically at-
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tempting to justify the secrecy of the death penalty, “Men cannot witness
the lopping off of heads or the breaking or stretching of necks without be-
coming less human as a result.” 2! For Berns, therefore, doing these acts is
humane, but seeing them is not. In this deception the condemned are made
collaborators.

Don't nobody want to sit in that chair. They are saying the reason they
don’t want to sit in the chair is because it messes the body up terrible. I
say that too, out loud. But deep down inside, the real reason is because
I am afraid that I might break down before I get to the chair. You've got
to walk to that chair.1??

Why do you have to walk to that chair? The answer is of course how much
easier it makes it on everybody, for it denies the reality of what is going on.
This does not always happen. In 1923, Mrs. Thompson went to her death in
panic and despair. So brutal was the manner of her dying and the force re-
quired to subdue her that the executioner attempted suicide shortly after-
ward and the prison governor became severely mentally disturbed.'?® Such
nightmarish scenes have a profound effect on all who experience them be-
cause they break through the barriers of isolation and objectification which
the system has so carefully manufactured.

Why do we demand the sanity of those we execute? Ritualistic behavior
requires either drugged indifference or mental acuity. Like the fool of old,
an insane man may express the truth of the event. But a sane man may do
likewise; his body may betray him. Accordingly, as I have noted, the anus
of the executed man is plugged. Like the question of sanity, what is being
suppressed here is any evidence of how our senses react to being killed. The
body and the emotions of the condemned man must be restrained. Other-
wise he may turn out to be more human than we want.

LIBERA ME

Libera me, Domine, de morte eeterna in die illa tremenda . . .
Requiem aternam dona eis, Domine, et lux perpetua luceat eis.
Deliver me, O Lord, from eternal death in that awful day . . .
Rest eternal grant them, O Lord, and may perpetual light shine
upon them.

Empathetic Meaning

The purpose of this argument has been twofold. First, the rationality of
the laws of capital punishment cannot stand scrutiny. Second, it is rather
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the way in which the condemned man and execution itself have been con-
structed—their imagery and symbolism —that has motivated and justified
the death penalty. Quite contrary to the conception of power which the tor-
ture of Damiens exemplified, what now makes the death penalty possible
at all is the multitude of ways in which the condemned’s body is concealed,
rendered absent and inhuman. The lack of awareness of what is actually
happening to a human being makes the death penalty tolerable in our soci-
ety: we have anaestheticized ourselves.

[ move from an aesthetic analysis of why capital punishment is accept-
able to an argument for the different ways in which aesthetics might suggest
deliverance from the pseudo-rationality of the debate: moving from the in-
terpretative insights of aesthetics, let us briefly consider its normative im-
plications. My opposition to the death penalty stems not just from the ster-
ility of the arguments mounted in its defense but from a respect for the
experience and horror of death. In this approach, aesthetics has a moral
point to make: aesthetic interpretation is built on empathy. In Francis v.
Resweber, the U.S. Supreme Court ruled that the reexecution of Willie
Francis would not be cruel, although his first electrocution was hideously
botched, and in Gregg v. Georgia the Court confirmed that capital punish-
ment was not inherently cruel.’?* The Court seemed to think that, except
when the amount of pain inflicted is objectively excessive such as to offend
“the basic concept of human decency,” cruelty comes from the intentional
infliction of suffering. Intention here means not only an intent to do the act
which inflicts the suffering but also a conscious intent to cause suffering.?®
In Willie Francis’s case, on the other hand, the state did not intend to do
more than “extinguish [his] life humanely.” The additional suffering he
had to endure was merely “the unfortunate and unintended consequence
of an intended act.” 126

Imagine a typical case of cruelty: a child pulling the wings off butterflies
or tying firecrackers to a cat. Children are often cruel because they live in
a solipsistic universe in which nothing is real outside their own experience.
It is exactly this lack of awareness that constitutes cruelty. The question has
not entered their calculations, as a cat “playing” with a mouse does not stop
to ask the mouse if it wants to play. Their cruelty is a literal indifference
to the feeling of another living thing. Only their curiosity matters, as only
their pain is real. We are born into a world conjugated entirely in the first
person; we learn the difference between self and other, learn to appreciate
how others suffer from our actions. If we do not, if we remain as children,
we become cruel—a product not of intention but insensitivity. So it is with
a character such as lago, in Othello, who wrought utter havoc all about him,
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all the while demonstrating a clinical and dismaying disinterest to the harm
his actions caused. Cruelty, in short, is the opposite of empathy.

Now the judgment of the Supreme Court in Francis v. Resweber takes
on a different complexion. The plurality did not care about Willie Francis's
pain. They showed no interest in the narration of his experience at all.
Instead they concentrated on the intent of the state. The attitude of the self
and not the suffering of the other was the focus of the Court’s concern.
Everywhere they manifest a failure of empathy and imagination. Their in-
terpretation of “cruel and unusual punishment” is itself an act of cruelty.
Like a small boy, the U.S. Supreme Court says that it does not mean to cause
Willie Francis any unnecessary suffering. It only wants to rip his wings off
.. . twice.

Sensory Meaning

The aesthetic imagination does not demand of us forgiveness or even love.
It may not even change our mind. But it offers the possibility of a way for-
ward much more promising and powerful than endless disputes over statis-
tics. It is not an easy task, especially when faced with a violent murderer,
for it demands of us that we try to understand, from the inside, the particu-
lar experiences and life history of the condemned man. It is a perspective
which even committed abolitionists have shied away from.!?” But Sister He-
len Prejean’s remarkable book Dead Man Walking, for example, narrates
her experiences as the spiritual adviser to condemned men in Louisiana.'?®
Prejean portrays her charges without distortion, bluntly acknowledging
their horrible crimes, their cruelty, selfishness, and weaknesses. All the
same, they come across as human beings, needing love and afraid of death.
Such an approach finds, even under the most aberrant of conditions, famil-
iar patterns of human behavior on the one hand, while on the other hand
it seeks to understand those unique circumstances of each individual’s his-
tory which have led him to such a crossroads.

An aesthetic approach seems to demand that we imagine the unimagin-
able. What is it to die? we might ask, and shrug our shoulders. Supporters
of the death penalty and its critics alike have tended to concentrate on these
issues of pain, death, and the void thereafter. They have defended or decried,
in other words, the fact of death. Echoing the words of Sir Walter Raleigh,
who is said to have remarked on the way to the executioner’s block that his
was “a sharp medicine,” capital punishment is treated as “a few moments
of violent pain followed by total oblivion.” '° Justice Scalia, for example, fo-
cuses on the moment of death, for the victims of murder, brutal, and for the
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condemned man, apparently peaceful. In Callins v. Collins, for example,
Callins’s victim was “ripped by a bullet suddenly and unexpectedly . . . and
left to bleed to death on the floor of a tavern. The death-by-injection . . .
looks pretty desirable next to that.” 130

But this shows a poverty of imagination. Ask not what it is to die but
rather “what is it to wait for death?” The death penalty is not a moment
but a process, and very dull medicine indeed. While the system of capital
punishment may cease to be painful, it cannot avoid the infliction of suf-
fering caused by a system which “warehouses for death.” ** Imagining the
sensory experience of the death penalty does not center on the fact of death,
then, but rather on the consciousness of the imminence of death. This is an
experience everyone shares; we are all “before” death and living in the face
of it.®2 Through the exercise of imagination, the anaesthetic of death, on
which justification for the death penalty has been built, might be replaced by
the aesthetics of dying— dying institutionalized and made routine, marked
not by violence and oblivion but by lengthy waits, gradually intensified iso-
lation, and the slow death of hope.

Hear the gates being opened and shut, feel the damp, close spaces of the
row, see the green of the death chamber. These touches bring reality home
to us. Even the emptiness of death may be approached in this way. Here
is Caryl Chessman, writing shortly before his own execution: “The floor
officer will go to the dead man's cell, accompanied by the prisoner who does
clean-up work on the Row, remove the dead man'’s personal effects and bed-
ding, place these on a rubber-tired utility cart.” 1>* What does it matter if
the trolley is “rubber-tired” ? It does not, but actual experience is always a
riot of meaningless details, fixed upon randomly by the senses. To ade-
quately enter into a situation, we require the accumulation of details, un-
important as well as vital. This is what it means to understand something
aesthetically; and this is what it means, too, to begin to truly empathize.
Both require an engagement of the senses within the infinite particularity
of a situation.

We can see the importance of the aesthetic imagination as a force for
change by considering again the judgment of Justice Blackmun in Callins
v. Collins. The change in tone from his dissent in Furman is quite remark-
able. There, he wrote about “fear” that “stalks the streets” and that, per-
sonified, the death penalty aims to extirpate. But the beginning of Callins
is very much more specific and radically changed in perspective:

On February 23, 1994, at approximately 1:00 a.M., Bruce Edwin Callins
will be executed by the State of Texas. Intravenous tubes attached to his
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arms will carry the instrument of death, a toxic fluid designed specifi-
cally for the purpose of killing human beings. The witnesses, standing
a few feet away, will behold Callins, no longer a defendant, an appellant,
or a petitioner, but a man, strapped to a gurney, and seconds away from
extinction.!

This important transformation has been wrought by Blackmun’s new-
found consciousness of the sensory reality of capital punishment. The lan-
guage here is utterly different from that of Furman. The faceless fear of ter-
ror has been replaced by a “man,” with a face, undergoing a very real and
slow experience: “the machinery of death” with which Justice Blackmun
declares he will no longer “tinker.” It is not the “lethal injection” of Justice
Scalia but the experience of “intravenous tubes” which concern Blackmun;
not a “sharp medicine” and oblivion but the experience of being “strapped
to a gurney.” This is how it actually happens, says Justice Blackmun: at a
particular time (“From this day forward . .. ”), in a particular way (“the in-
struments of death”; “the machinery of death”), to a particular person (“no
longer a defendant, an appellant, or a petitioner, but a man”).'3®

From Furman to Callins was for Justice Blackmun a journey from per-
sonified evil to a real person, from an abstract solution to a concrete expe-
rience, and from death to dying. I have no doubt that Justice Blackmun'’s
years of sitting on the bench, hearing petitioner after petitioner only a des-
perate appeal away from extinction, gave him this knowledge of what in-
stitutionalized death really feels like. In contrast to this sensory and imag-
inative understanding which has so transfigured his understanding of the
death penalty, Blackmun sees only “verbal formulas.” He uses the phrase
twice and it sticks in his craw, for it connotes everything which is wrong
with the failed attempt to subjugate the discretion of judgment to the ex-
ercise of reason: rules which cannot be applied, generalizations which can-
not be sustained, and laws which cannot deliver justice.

There is, as I have suggested, an unavoidable incommensurability be-
tween justice and law, rule and emotion, universal and particular. Yet we
need both. The Requiem, already imperfect in Mozart’s fragmentary reali-
zation, recognizes this. Kyrie eleison, Christe eleison, Kyrie eleison: Lord
have mercy, Christ have mercy, Lord have mercy. In the Latin Mass, a text
of reason and power and judgment, these few words are the only ones spo-
ken in Greek, and the only reference to mercy. The bracketing of the “Ky-
rie” in this way singles it out for special treatment. The section stands apart
from the words around it, prominent and alien. There is a different register
here, a register which cannot be absorbed into a rational system but is never-
theless intrinsic to our understanding and our humanity. Law and mercy
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are different languages, necessary yet incommensurable, and one cannot be
spoken in the voice of the other.

Kyrie eleison: perhaps even the use of Greek to make this appeal is appro-
priate. The aesthetic dimension, which captures the insurrectionary force
of justice and mercy, is not literal and functional like Latin but metaphori-
cal and expressive like ancient Greek; it is not the language of lawyers and
administrators (like the Romans) but of philosophers and poets (like the
Athenians). It is not as modern as reason but as old as our engagement with
the world. This sensibility stands apart from the law and yet is part of it as
it is part of us, inviting, perhaps, a way of seeing and a way of feeling which
may help deliver us from the modern curse of institutionalized, rational-

ized killing.

Dona eis requiem
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THEMES AND VARIATIONS

Variation I (Precedent)

What musical form expresses the idea of meaning through resemblance?
What is the musical form of metaphor? It is surely the theme and varia-
tions.! Life itself is a theme with perpetual variations, twisting ribbons of
DNA giving birth to the myriad forms of living matter around us. Repeated
everywhere on a scale as vast as the galaxies and as small as an amoeba,
the variation form derives from the tumult of nature and, in return, gives
it voice. Perhaps because of this organic character, it is a form which has
proved of unsurpassed resilience throughout the history of music.? From
the Bach Chaconne and the Goldberg Variations, to the symphonies and
late piano sonatas of Beethoven,® to a great part of the jazz tradition,* the
theme and variations has proved a fundamental form in the history of mu-
sic, at once accessible to a wide range of listeners while at the same time
enabling the most searing exploration of musical and emotional resources.

The very simplicity of the form permits this depth. A theme is cho-
sen, something melodically and harmonically straightforward, and short
enough to be able to be held in the listener’s head. This theme, this law, is
then developed through a series of interpretations, each of which elaborates
one aspect of the theme: typically keeping the harmonic progression con-
stant while changing the rhythm of the parts, exploring this or that little
motif, or breathing into it a variety of different characters, by turns tran-
quil, melancholy, strident, impassioned, or laconic. The variations are not
exhaustive in any sense; terse, epigrammatic, they provide only enough de-
tail to encapsulate a concept. They are sketches. In the finest examples of
the genre, there is, moreover, a gradual resolution at work, until at last we
come to understand the theme anew, as containing within it all those dis-
parate forces and elements which the variations have slowly unraveled. The
repose comes from having seen, in that simple shard of a theme, a mirror
of the world.

Each variation, taking a point of resemblance as a point of departure, re-
veals a different aspect of the theme. By thus rendering explicit that which
was previously only implicit, our understanding of the theme is enriched
beyond measure. A similiar enrichment is the hallmark of metaphor. It too
treats a point of resemblance as a point of departure and, by creating a con-
flict between sameness and difference, improves our understanding of both.

There is a distinction. A metaphor is a stranger in a foreign land, and its
strength comes from the shock of the new. All metaphors started life with
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the element of surprise, a striking conjunction of images.> The metaphor,
then, is literally a “transference across” or translation from one realm to
another. It is a boundary violation, an immigrant—an adoption. The varia-
tion, on the other hand, is always nascent in the theme—a chrysalis. Varia-
tions on a theme are a particular subspecies of metaphor, because they find
their tension and novelty within the belly of the theme itself and thus dis-
close its innate problematics. They are begotten, not made.

Niccold Paganini’s famous theme and variations for solo violin—the
twenty-fourth and last caprice of those published together as his opus 1—
is a quintessential example, not just for the ardor of the theme but for the
fecundity of its progeny. Paganini wrote a theme—simple, rhythmic, re-
petitive—and composed twelve variations on it. Brahms rewrote the theme
and fourteen variations on it. And then another fourteen variations. Then
Rachmaninoff, with twenty-four variations, not to mention Schumann,
Liszt, Lutoslawski, and so on.” Rachmaninoff claims to be writing a Rap-
sodie sur un theme de Paganini, which is undoubtedly true. But is it not
Brahms’ variations which serve as his guide here? Who is the dialogue be-
tween? And what of Lutoslawski?—is it really the Paganini which has in-
fluenced him or the Rachmaninoff? Variations on variations on variations.
We are in the midst of a culture here, a tradition of composition in which
succeeding generations have found it necessary to go back to the Urtext and
stake their own claims to cultural competence by contributing to a tradi-
tion—"an argument through time.” 8 The debate is ongoing and collective.
Each composer is engaged in a dialogue not just with Paganini but with all
those who have elaborated the theme and all those who will come after. The
complexity of the metaphoric elaborations of the original theme is there-
fore further enriched by the plurality of their authors, each contributing a
unique language or palette.

Theme

Aesthetics is a methodology, a way of enriching our interpretation. If we
approach legal texts with an aesthetic eye, there is much we can learn about
their meaning and that of the world around them; “Motet” was, accord-
ingly, largely textual in its approach. “Requiem” marks a transition in this
argument, for it traces a movement from text to context, from figure to
background, and from methodology to epistemology. If we approach legal
arguments with an aesthetic eye, there is much we can learn about their
motivation and the deeper concerns that generate them. This approach can
be applied to other areas of legal discourse. The law relating to illegal drugs,
for example, is likewise explained not in terms of its logical coherence but
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rather by the aesthetic horror, the instinctive reactions which the imagery
of “drugs” brings forth. This argument incorporates ideas about aesthetics
into an epistemology of law: how, in other words, we as a community, or
parts of it, come to have the values and knowledge which law, however im-
perfectly, expresses. Aesthetics helps explain not only the “what” of legal
meaning but the “why.”

The theme of these variations is that aesthetics forms as well as reveals
the law. Aesthetics exercises this influence over our beliefs in two interre-
lated ways. First, we must recognize the persuasive force of our sensory re-
actions and instincts, acknowledge the relevance of this voice to our lives.
Second, our aesthetic reactions are not given, unmediated, or absolute. They
are a response to images and experiences which are culturally or personally
imbued with symbolic and metaphoric significance. Aesthetics, then, is in
part a felt judgment in reaction to an image. But it is also about the way
those images operate through and draw upon a kind of symbolic grammar.

As a case study, this chapter examines the relationship of sensory expe-
rience to symbolic meaning in the legal construction of drugs—I use the
word in its popular sense, referring in particular to “illegal substances” such
as opium and heroin. The kind of legal framework we have in almost all
Western societies is characterized by a complete prohibition of these sub-
stances and severe penalties aimed at eradicating their use. Again, there is
no rational explanation for this remarkable absolutism. We must look in-
stead to the role of our sensory imagination in how we understand drugs
and its complex and ambiguous symbolism within our society. The first
section, comprising the theme and first two variations, introduces the ar-
gument and in particular emphasizes the important role of the idea of the
boundary in our society and the way in which this concept is expressed
symbolically through images such as pollution. The boundary is a place of
danger, a place of great significance, skirted with totems and taboos. It is
a representation of belonging and not belonging, and the social fear of its
destabilization finds many forms: “At borders, as at death and in dreams,
no amount of prior planning will necessarily avail. The law of boundaries
applies; in the nature of things, control is not in the hands of the traveller.”?

Under the rubric “Metaphors of the Boundary,” the next three varia-
tions look at the ways in which the fear of boundary violation has been given
symbolic expression and sensory power in relation to “drugs.” Through
history and in the contemporary world, drugs have been constructed as a
“problem” because of what they symbolize and not because of what they
do. As Lacan wrote, if the symptom is a metaphor, it is not a metaphor to
say so.
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The third and final group of variations, “ The Boundaries of Metaphor,”
argues in two ways for a more sophisticated recognition of the meaning and
power of symbols. Symbols are by their nature ambiguous: the fearful im-
agery of drug use, for example, has another side, a seductive symbolism
which helps us understand why the violation of boundaries can and always
will seem attractive to some people. To appreciate the symbolic power of
drugs—from both sides—may help us recognize that drug use will never
be eliminated, for its urges lie deep within us all. This argument suggests
not only the power of the aesthetic realm but its perils. A metaphor or a
symbol adds a new dimension to our understanding of a particular circum-
stance or problem, but it cannot simply substitute for it. We can treat sym-
bolic meaning too literally; if we forget what something is a metaphor for,
it becomes a metastasis. As J. Hillis Miller writes, using Ovid’s Metamor-
phoses as his text, “tropes tend to materialize in the real world in ways that
are ethical, social, and political.”® Throughout the world we treat meta-
phors as if they were the literal truth; as if they were in fact the things they
only symbolize.! As metaphor or metonymy, this is the very power of aes-
thetics, to transform symbols into icons and tropes into sacred relics.!?

The real problem here is that drug law, like the drug user, has literalized
the symbolic. We have treated drug laws as laws about drugs. They are not.
A failure to appreciate that drugs really matter in our society because they
are a metaphor for the fear of transgression has led to a legal fixation on
substances— on the purely literal manifestation of symbolic meaning. The
failure to recognize the aesthetic and metaphorical dimensions of these le-
gal norms has had the most alarming social and medical consequences.

Variation II: Health

The power of sensory experience and symbolic meaning in the construc-
tion of social values is nowhere more apparent than in relation to health.
After all, health is not simply a fact or an idea. It is also a compound of im-
ages, ranging from the socialized ideals of beauty about the human body to
the ugly and unsettling images that manufacture our approach to sickness
and death.”® Consider, as Susan Sontag has suggested, how the symbolic
meaning of AIDS in relation to disease and sexuality, as of tuberculosis in
the nineteenth century, has determined the depth of our fear and the na-
ture of our response. Health and the imagery of health have always been
powerful rhetorical weapons in the battle over social values, and illness, as
Sontag says, is a way “to impute guilt, to prescribe punishment.” 1*

This conjunction, however, frequently remains covert. Aesthetics,
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though an important influence on how we think and feel, often lurks as the
silent minor premise behind social syllogisms couched in discourses of jus-
tification. “Health,” like “law,” is such a justificatory discourse, ostensibly
rational and socially authoritative. The implicit discourses of aesthetics, the
symbols and metaphors that guide our understanding, are therefore to be
found legitimated by the language of health. If we are to illuminate the
power of aesthetics in the construction of social values, we must learn to
distinguish the two.

Immigration provides an excellent illustration of the use of aesthetics
in the expression of social conflict and its sublimation within a discourse of
health. In particular, the rhetoric of “dirt” and “dirty immigrants” appro-
priated the idea of health to express, in symbolic terms, a fear of difference.
Hardly surprising. Immigration, after all, directly confronts expectations of
conformity in people’s appearance and behavior. Moreover, as Mary Doug-
las argued in Purity and Danger, dirt is “matter out of place.” The law of
nuisance provides a legal illustration. Many cases, especially in the nine-
teenth century, focused on the question of pollution, of the smell of a fac-
tory or stable, and the invasion of personal space it implied. But it was
always the relationship of “matter” to “place” which determined whether
pollution was truly a nuisance. A Montréal stable or factory was not by
itself dirty, but only in relation to particular—inappropriate—urban con-
texts. It was the social construction of “dirt” which formed the basis of le-
gal doctrine.®

In its place, dirt is “soil” or “earth” or “the land”: health, strength, and
nationhood. But in the wrong place it is filthy, even taboo. It is problematic,
at least in part, because it is a breach of boundaries: the “outside” world
trampled “inside,” or our own insides made outwardly visible. Dirt repre-
sents a crucial breach in the ramparts we have built between the public and
private spheres.!6

But in a homogeneous and introverted society, immigration is itself a
threat to the boundary between self and other. It exposes the rock pool of
a culture to the oceans of humankind. The result is perhaps a feeling of be-
ing swamped, in which the migrant community itself is perceived as “mat-
ter out of place.” Given this feeling, the suitability of the metaphor of dis-
ease to the expression of horror becomes apparent. That is why terms such
as cultural “pollution” or “invasion” are so common. The rhetoric of im-
migration is an example of prosopopoeia, in which a metaphor is treated as
if it were literally true. From a symbolic understanding, in which immi-
grants are taken to represent pollution, we move quickly to a situation in
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which they are treated as if they were actually polluted.’” Throughout the
nineteenth century, well-publicized cases of plague and smallpox carried by
migrants served only to underscore this connection.®

The rhetoric of dirt demonstrates the importance of understanding the
symbolic basis of these attitudes, for the absence of such an understanding
has had the most tragic consequences. The history of the Chinese in nine-
teenth-century Australia, to which I now turn, is by no means the most
egregious example of our failure to be aware of the power and role of meta-
phor in the construction of social policy. How was the Holocaust possible
except in part through prosopopoeia?—the deliberate insistence through
images and language that Jews were a plague, parasites, pests to be sent to
“disinfectant centers” and “exterminated” with Zyklon B, a gas developed
from common household insecticides. Metaphors of pestilence encouraged
a certain way of thinking. More, as we have already seen with respect to the
death penalty, it made the inconceivable possible.?

METAPHORS OF THE BOUNDARY

Variation I1I: Dirt — From Defilement to Disease

In white Australia’s long history of racism, the treatment of the Chinese
merits a special place of ignominy.?° Fear of the “yellow peril” dated back
as far as the early gold-rush years of the 1850s, when sizable Chinese emi-
gration to Australia began. Places such as Canada and the United States
underwent similar experiences, where railroad building and the Pacific gold
rushes attracted large numbers of Chinese. From the 1860s law after law of
the colonial legislatures attempted to limit or outlaw Chinese immigration,
a policy finally enshrined in one of the first Acts passed by the newly fed-
erated Australian government in 1901.2! Nonetheless, until the turn of the
century, there were large Chinese communities on the goldfields and in
Australia’s major cities. Seventeen thousand Chinese were working the
Palmer River goldfields of North Queensland in 1877 and only 1,400 Euro-
peans; by 1887, the Northern Territory had a population of 7,000 Chinese
and only 1,000 Europeans.??

For some protagonists, the racism directed against the Chinese seemed
an economic imperative, part of an ongoing debate in Australia between
capitalism and the unions, protectionism and free trade.?> The Bulletin,
Australia’s premier weekly, insisted that “the badness of the Chinaman, so-
cially and morally, is the outcome of his low wages”; they were, apparently,
“jaundice-coloured apostles of unlimited competition.” >* But this was not
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just a debate about economics. The Chinese were vilified in language strik-
ing for its visceral hatred and excess. A pamphlet written by “Humanity”
was by no means unusual: “The Chinese [live] amidst their evil surround-
ings, and their filthy and sinful abodes of sin and swinish devilry. . . . It
would never be believed that our Saxon and Norman girls could have sunk
so low in crime as to consort with such a herd of Gorilla Devils.” 2

The Chinese were not only portrayed as evil but as “filthy” and “swin-
ish.” Indeed, the imagery of the “dirty Chinese” was a constant refrain. Here
once more is the Bulletin, writing in typically purple prose for an 1886 spe-
cial edition on “The Chinese in Australia”:

Disease, defilement, depravity . . . these are the indispensable adjuncts
which make the Chinese camps and quarters loathsome to the senses
and faculties of civilised nations. Whatever neighbourhood the Chinese
choose for the curse of their presence forthwith begins to reek with the
abominations which are forever associated with their vile habitations.?

This is an evocation to make our senses reel. Undoubtedly ideas about health
—about the dangers of “disease”—were intended to legitimize the invec-
tive, but if we look closer it is apparent that health is here understood over-
whelmingly in aesthetic terms. It is not in fact the health of the Chinese (or
of the wider community) which concerns the Bulletin but its impact on our
senses. “Disease and defilement” nicely sums up this dichotomy: you may
be diseased, but I am defiled by it.

The same conflation was made by the Sydney City and Suburban Sew-
age and Health Board, for whose 1876 report five members inspected the liv-
ing quarters of some of the poorest parts of Sydney, touring day and night
for fifty-one consecutive days.?” Yet although the inspectors did not particu-
larly concentrate on Chinatown, the board treated the squalor they encoun-
tered there as a trait of the community in general. “If these people ever
wash themselves, they do it by stealth,” reported Alderman Chapman and
Dr. Read, going on to recount in lurid detail their experiences: “For the next
forty-eight hours . . . the horrible sickly smell of opium smoking which per-
vades all the Chinese quarters seemed to adhere to us, to say nothing of the
fear of infection, which is not a pleasant sensation.” ?® The observers’ expe-
rience was of prime concern here and not the inhabitants” health: the smell,
after all, adhered “to us.” In a world in which disease was understood to be
transmitted through miasmas in the atmosphere, the defilement of the air
was, of course, of no small importance. But it was not the spread of infection
that concerned the board. Rather it was the fear of infection about which
they expressed anxiety. This fear affected them and not the Chinese at all.
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Why did the ideas of “disease” and “defilement” congeal in this manner?
It was surely the difference of the Chinese, in their appearance and man-
ner, their customs, and their sequestration in separate communities, which
provoked such a powerful need to label and condemn.? As a response to
immigration, the metaphors of pollution and defilement were literalized
and translated into the language of health. Dirt, then, was a rhetorical mi-
asma for the transmission of sensory and symbolic meaning.

At times, more specific health allegations were leveled against the Chi-
nese. With anti-Chinese sentiment at its height early in 1888, the Afghan
and three other ships arrived in Australia from Hong Kong, bearing a to-
tal of nearly 600 Chinese passengers. Those on board tried to disembark in
Melbourne and were denied permission to do so. They sailed on to Sydney,
and again they were denied. There they waited, hoping vainly for a change
of heart, while angry crowds lined the shore and demonstrated against their
presence, and the New South Wales Parliament debated new legislation to
ensure their exclusion. Finally, defeated, the Afghan set sail, eventually re-
turning in failure to Hong Kong.?

The actions of the governments of Victoria and New South Wales were
illegal, even under the suggestively named Influx of Chinese Restriction
Act.?! But Sir Henry Parkes, the great New South Wales premier and
“founding father” of the Australian Federation, appealed to a “higher law”
“to terminate a moral and social pestilence and to preserve to ourselves and
our children, unaltered and unspotted, to preserve the soil of Australia that
we may plant upon it the nucleus of a future nation stamped with a pure
British type.”? Note the contrast between purity and pestilence, soil and
dirt. In this rhetoric, the question of disease was crucial.>* The Afghan was
declared infected with smallpox and flew the flag of quarantine. The refusal
to land its passengers seemed then sound health policy. But the Afghan had
not been to an infected port. Furthermore, non-Chinese and, following an
order of the Supreme Court of Victoria, fifty Chinese, too, were finally al-
lowed to come ashore.>* A strange disease, this, that exercised discrimina-
tion in contagion.

Smallpox was a disease closely associated with the Chinese. Phil May’s
infamous 1886 cartoon, “ The Mongolian Octopus-Grip on Australia,” de-
picted the Chinese as a giant octopus, “every one of [whose] arms, each of
[whose] sensile suckers has its own class of victims or special mission of in-
iquity.” Alongside gambling, opium, and “immorality” among others are
the tentacles of “smallpox” and “typhoid” squeezing the life out of two
white children.?® The fear was undoubtedly real, but it was a fear of Chi-
nese immigration as well as of disease. In the public mind, the two were
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inextricably linked. Even the phrase “yellow peril” suggests these connec-
tions, for yellow connotes contagion, fever, jaundice, pus, and poison. It is
no coincidence that a disease like smallpox served the rhetorical and justifi-
catory purposes it did. Smallpox is visible and extremely contagious. It was
therefore a perfect metaphor for the pollution and violation which immi-
gration itself was seen to represent.

Variation IV: Opium — From Disease to Depravity

The disgust these associations engendered became part of a whole racist
folklore based on the image of the Chinese as squalid and infected. There
was nothing accidental about this. The anti-Chinese rhetoric of dirt and pol-
lution, typical in places such as Australia and the United States, was a power-
ful sensory expression of the metaphor of boundary violation, treated as if
it were a literal truth. Tropes materialize “in the real world in ways that are
ethical, social, and political” **—and, one might add, in ways that are medi-
cal. Nothing better illustrates these imbrications than the question of the
Chinese use of opium. Here we can see most clearly both the importance
of our senses in the very construction of social values and legal responses
and the symbolic grammar which imbues those sensory reactions with par-
ticular meaning.

Of all the things that served to set the Chinese apart, their use of opium
was the most horrifying to white Australians. From small beginnings in
1857, the importation of “prepared opium” increased dramatically through
the century, catering to an almost exclusively Chinese market. Best evidence
suggests that somewhere between 50 and 9o percent of the Chinese popula-
tion in Australia regularly smoked opium.?” Australia, of course, was not a
temperate society. Per capita, Australians were the world’s greatest con-
sumers of patent medicines, the active ingredient of which was frequently
opium.? But the Chinese did not drink their opium or take it in tablets; it
was their custom to smoke it, specially prepared in pipes and frequently in
“dens” fitted out for the purpose. There were occasional users and addicts;
houses in which the smoking of an opium pipe was regarded merely as a
courtesy, and others in which it was serious business.

The opium smoker in his den was a sign of visible and constant differ-
ence. White Australia’s hostility to Chinese opium use, though again typi-
cally framed in the language of health, betrays once more an aesthetic basis.
What are we to make of this description of the dangers of opium uttered in
1893 by Dr. Scott, the Victorian minister for health?: “Who has not seen
the slave of opium—a creature tottering down the street, with sunken yel-
low eyes, closely contracted pupils, and his skin hanging over his bones like
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dirty yellow paper?”3® We do not learn from Dr. Scott what “opium slav-
ery” feels like but rather what it looks like. The slave of opium was not a
man but a “creature,” “dirty” and “yellow.” Here again was the image of
the Chinese, dehumanized, polluted, and discolored.

The pollution of being Chinese and the odor of opium smoking com-
mingled. Here is the beginning of the Bulletin article “The Chinese in
Australia”:

Down from the fan-tan dens are stairs leading to lower and dirtier
abodes: rooms darker and more greasy than anything on the ground
floor: rooms where the legions of aggressive stinks peculiar to China-
men seems ever to linger. . . . Yet the rooms are not naturally repulsive,
nor would they be so when occupied by other tenants; but the China-
man has defiled their walls with his filthy touch; he has vitiated what
was once a reasonably pure atmosphere with his presence, and he has
polluted the premises with his disgusting habits. . . . The very air of the
alley is impregnated with the heavy odour of the drug.*°

In the alien environment of the crowded opium den, everything impinges
upon the senses at once, strange and disordered, until only the sensation of
dirtiness remains.

The sensory objection to opium, and it ran and still runs very deep, can-
not be separated from its symbolic association with the Chinese. Indeed,
opium is best understood as a metonym for Chinese immigration. Meton-
ymy, as distinct from metaphor, uses an evident or paradigmatic fragment
or adjunct to represent something much greater than itself. The opium dens
of Sydney or Melbourne were the highly visible face and pungent symbol
of the Chinese “invasion.” Opium was the tentacle that came to stand for
the whole octopus.

We need to go further in our analysis of the role of the aesthetic di-
mension in the construction of these social values. Why did opium come to
play this role? What about opium smoking in particular transformed it into
a symbol of such overwhelming negativity, in fact, that between 1891 and
1908 every colony and state of Australia outlawed its use and possession in
language of unique and Draconian severity?!

First, certain aspects of the aesthetic experience of the drug, the sensory
strangeness of opium itself, made it particularly well suited as a symbol. It
is not surprising that the smoking of opium should elicit this deeply hos-
tile reaction. The imagery of the Bulletin was to some extent visual, using
the familiar language of dirt and filth, of darkness and descent. But the
smell of opium in particular highlighted the difference of the Chinese and
stimulated revulsion. The “pure” atmosphere of the room was polluted by
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the lingering “aggressive stink” of opium; there was an odor, clammy and
overpowering, which seemed to impregnate “the very air,” just as the “hor-
rible sickly smell of opium smoking” clung to the inspectors of the Sydney
City and Suburban Sewage and Health Board.*?

The olfactory system is directly connected to our emotions and serves as
a powerful trigger of feelings. Smoking, moreover, is the mode of drug con-
sumption which most involves the observer. We experience others’ smoke
as we do not experience their taste or sight. Smells physically challenge our
sense of boundary: they escape, they are shared, they envelop—they cling.
The liminal and communal nature of the sense of smell is in itself a viola-
tion of autonomy.** Even more so, an unfamiliar odor violates the normal.
A strange smell peculiarly associated with the Chinese was uniquely placed
to become an important symbol of pollution and danger.

The second reason for the symbolic importance of opium lay in the my-
thology which surrounded it, conflating dirtiness not only with disease but
with depravity. Consider “Mr. Sin Fat,” a fictional opium trader whose story
appeared in the Bulletin in 1888.4 Mr. Sin is the wealthy owner of dens
“reeking with the nauseating odour of opium and pollution and Chinamen,
and always clouded with smoke.” Already the boundaries between meta-
phor and reality, disease and defilement, have been violated by a series of
conflations: smell and the senses; invasion and pollution; and the Chinese.
Mr. Sin Fat’s particular pleasure is to entice innocent young girls into his
lair, turning them there into hopeless addicts and sexual slaves. The story
ends when one new victim turns out, unbeknownst to Sin Fat, to be the
daughter of his wife: she finds out and in a fit of rage stabs him to death with
a pig-sticker.* For the Bulletin, no symbolism was too heavy-handed.

“Mr. Sin Fat” is an image of evil, and his name says it all—*”Fat” implies
bodily unhealthiness and “Sin,” moral unhealthiness. The Bulletin’s main
purpose was to link the two conditions. As Sin Fat flourishes and becomes
more and more sinful, so too he gets fatter until at last, “he was fatter than
fat, his obesity was phenomenal. . . . Layers of blubber bulged about his
eyes . .. and his mighty neck rolled almost on to his shoulders, and vibrated
like jelly with every movement.”® Fatness, although suggestive of pros-
perity and power, is portrayed as ugly just as the smell of opium is ugly, and
that ugliness was treated as if it were not merely a symbol or metaphor of
sin but evidence of it.

Just as “defilement” was translated into the scientific correlative of “dis-
ease,” then, “disease” became the visible correlative of “depravity”—from
ugliness to dirtiness, and uncleanliness next to ungodliness. The ugliness
of opium use came to stand for sin, just as we saw the ugliness of dirt com-
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ing to stand for disease. In both cases, metaphors have been literalized: de-
filement construed as if it really were a symptom of disease and disease as
if it were the stigmata of depravity.

In urban legend, opium was alleged to encourage a specific form of de-
pravity. The defining myth of opium use in Australia last century was that
(white) women who consumed it either lost all sexual control or became so
addicted that they were unable to resist (Chinese) seduction. The Bulletin,
to give only one example, argued that there was “only one possible result
when a lustful and unscrupulous Chinaman is one of the parties and an un-
suspecting, though perhaps instinctively cautious girl, the other.” The ef-
fect of opium was, it was said, to enable “criminal and sensual Chinese” to
have their way with white women.*

“T went to place when I was only about 16 because he used to give
me presents. He then wanted me to smoke, but I never would, because
the pipes looked so dirty. But one day he put a new pipe before me, and
made it ready, and after the first whiff from it, he or any other man
————. I was completely at their mercy, but so help me God I was a
good girl before that.” 48

Despite the repeated denial of this fantasy,*’ the attribution of near-
magical powers to a drug found in no less potent form in any number of
commonly available patent medicines continued to have a powerful hold
over the minds and imaginations of Australians. To understand the reason
that opium exerted this power, we must return to its role as a metaphor for
deeper fears. Miscegenation—interracial or intertribal coupling—has al-
ways been a key question of social organization, girt round by rules and
regulations relating to its prohibition or authorization. What greater viola-
tion of the community’s boundaries could there be; what more disturbing
affront to the sensibilities of a homogeneous and prudish society?

Unsurprisingly, the fear of cultural and social change which Chinese im-
migration raised was most intently concerned with sexual relations between
Chinese men and “white women.” And in looking for symbols through
which to express this fear, “prepared opium” was uniquely well qualified,
a drug (that is, already a metaphor of violation and loss of control) identi-
fied solely with the Chinese. Opium was in fact the ideal metaphor through
which to express those fears of invasion, boundary violation, and pollution
which Chinese immigration raised, which the specter of miscegenation
epitomized, and which opium had come to symbolize. The result was a po-
tent amalgam of fear, the symbolic forms of its representation, and the sen-
sory forms in which it was expressed.
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Variation V: Drugs — From Objects to Symbols

The strength of this complex interplay of reference and reverberation cre-
ated a value system about the use of “drugs” which continues to be enor-
mously significant. In Australia, as in Canada, the United States, and else-
where, the association of the Chinese with opium was the beginning of the
modern legal prohibition of “drug” use.’® Let us move, then, from history
to the present.

There is something to explain here. Around the world, there is an awful
sameness to the offenses and penalties which control the use of substances
such as cocaine, marijuana, and the opiates (including opium and derivatives
such as morphine and heroin)—a sameness not of content but of character.
In the Philippines and Jamaica, in Malaysia and Singapore, drug trafficking
is an offense punishable by death. In the several states of Australia, the traf-
ficking of a “commercial quantity” of a drug may typically lead to a penalty
of twenty-five years’ imprisonment and in addition a fine of up to $250,000.
In some jurisdictions the guilty are liable to $500,000 fines and to life im-
prisonment.>! In Canada likewise, and in the United Kingdom, trafficking
in a narcotic drug or even possession for that purpose is each punishable by
life imprisonment. As Bob Solomon and S. J. Usprich have argued, the Nar-
cotic Control Act (Can.) and its many analogs are extraordinary, not simply
due to the severity of particular provisions but through the fact that so
many exceptional devices have been harnessed together.5> Other laws also
provide for harsh penalties; for mandatory sentencing; for a reverse onus of
proof, requiring defendants to prove their innocence; for expanded police
powers of search and seizure. Only in drug laws, however, do all these mea-
sures coalesce. The result is that modern drug laws are an expression of fury
in legislative form.

The smoking of opium, as I have noted, symbolized the transgression of
boundaries. The same is true of the odor of marijuana: we can close our eyes
but not our noses.>® Smoke connotes contagion and invasion. What of the
needle? No other image so pervades the field of drugs. From lurid airport
paperbacks to gray and scholarly monographs; incorporated into the logos
of a hundred organizations and conferences, and undoubtedly in the mind
of the public, the needle is the very icon of illegal drug taking. But injec-
tion is neither necessary for the consumption of any substance nor even
the most common means. The image of the needle exerts a fascination out
of all proportion to its significance. A syringe, made of plastic; a tapering
tube, hollow at one end, at the other a plunger. Into this is placed a very thin
tube of metal, sharp yet hollow, which can be inserted under the skin. Now
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it will work; it will act as a medium between the outside world and the in-
side of our bodies.

Most people have an aversion to needles. They do not look at it punctur-
ing their arm. They look away or close their eyes in discomfort. What ac-
counts for this aversion? Surely not the pain itself, which is, after all, not
that great. Rather, the fact of bodily violation itself disturbs us. This un-
natural invasion governs our understanding of the injection of drugs, and,
although in certain well-defined medical contexts we are prepared to ignore
our revulsion, there is no such charity for the illegal drug user. The hypo-
dermic syringe is the ultimate boundary violation. It is, to misquote Mary
Douglas, “metal out of place” and the drug user, by definition, polluted.>*

The olfactory violation of smoking, the visual and tactile violation of in-
jection, or the violation of normality, all generate a powerful sensory reac-
tion due to the challenge to boundaries which they symbolically represent.
To carry further this idea of the boundary, consider the question of ritual,
in which illicit drug use is embedded. In this case, it is not the dismantling
of boundaries but their unwanted construction which provokes hostility.
There is always a certain discomfort occasioned by alien rituals. The non-
believer sits in church, shifting self-consciously in his pew. The guest at din-
ner worries about which fork to use. Traditional behavior and rituals of all
kinds bind a community together—but simultaneously they create bound-
aries against outsiders.

The strangeness of others’ rituals alienates us, and often particular ob-
jects used in those rituals become metonymic of that alienation. The photo-
graphs and illustrations which accompanied the 1980 Australian Royal
Commission into Drugs provide a good example.”® The pictures are disturb-
ing: full of unusual objects or objects in unusual contexts. A radio next to
a bag of heroin; a collection of bloated condoms. But there is no effort at ex-
planation or contextualization here. In fact, there are no people in these
pictures at all, only objects: agents of corruption and places of secretion.
This photo essay draws attention to the mystery of these objects, the uses
of which remain perplexing and alien.

Drug paraphernalia may generate the same feelings of disgust in us,
which is perhaps one reason there are often specific statutory provisions
which allow for their confiscation and make their possession an offense.>
In the U.S. Supreme Court case of Harmelin v. Michigan, Justice Kennedy
wrote that the petitioner was found with the “trappings of a drug trafficker,”
“including marijuana cigarettes, four brass cocaine straws, a cocaine spoon,
12 Percodan tablets, 25 tablets of Phendimetrazine Tartrate, a Motorola
beeper, plastic bags containing cocaine, a coded address book, and $3500 in
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cash.”57 Seen in isolation, these objects are not exclusively the trappings of
the trafficker, but they build an intimidating portrait of their owner through
their juxtaposition. There is an aesthetic reaction here to the mere conjunc-
tion of items whose use is mysteriously specialized (“four brass cocaine
straws”—the brass suggesting a hidden culture of drug use whose very re-
finement is contemptible, just as the Puritans found so offensive the ornate
and intricate artistry of Catholic icons) and a perversion of the normal (tab-
lets of Percodan and Phendimetrazine, a “coded” address book, “a Motorola
beeper”).

A needle and a rubber coil; a collection of brightly colored pills; a rolled-
up dollar bill and a mirror. These powerful images seem to outsiders a
strange and even random assortment of objects. The peculiarity of their as-
sociation emphasizes the existence of rituals to which we are not privy. Our
hostility to such mysteries is as emotional and potent as that which the In-
cas and the Aztecs must have felt at the arrival of men carrying incense and
crosses— objects whose symbolic power they could sense but whose mean-
ing they could not fathom.

THE BOUNDARIES OF METAPHOR

Variation VI: From One Side to the Other

The social hatred of “illegal drugs” to which the legal system gives dramatic
expression is born of a reaction to images, senses, and objects associated
with the metaphor of the boundary. “Drugs” have come to symbolize be-
longing and not belonging.

But this alone is inadequate to explain the hostility which laws about il-
legal drugs reflect. It is the ambiguity of these symbols, the multiple and
contradictory meanings which in fact they encompass, which makes them
so problematic and requires their meaning to be policed. A symbol never
just means one thing to everybody: its richness comes from its flexibility,
its many possibilities, and its lack of denotative precision. Symbols are, in
fact, “potential bearers of meaning.” This is the other side of the symbol,
and it is important to understand it in order to get to the heart of those so-
cial battles which are “contests fought in metaphors.” 5

As Elaine Scarry argues, the same is true of real battles. War, like law, is
not merely an exercise in brute force but rather a series of symbolic acts.
Death and mayhem have great symbolic power, but for each side the mean-
ing of these sacrifices is different—the loss suffered for the sake of “free-
dom” or “anticommunism” by one side represents “ethnic community” or
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“anticolonialism” for the other. The intensity and violence of war is to be
understood not simply as an exercise in power but as a dispute over con-
tested symbols.>

Political battles are no different, the prize “the capture of a core of ac-
cepted implications which will support further metaphorical elaboration,
and may, at length, become part of what we mean when we talk about the
primary subject of these metaphors.” ® Behind “the war on drugs” lies pre-
cisely this symbolic dispute centered on the metaphorical field of the bound-
ary. The drug war is a battle about what these things are to symbolize in
our communities. Boundaries, after all, have at least two sides, although we
often wish to keep one hidden from view. So much is immediately evident
with respect to the question of ritual. Inherent in any ritual is its double-
ness, which serves to define insiders who know what to do and outsiders
who don’t. The needle is also invested with double meaning, depending on
whether one is an insider or not. Illicit injection might appear to symbolize
death, pain, and danger. But from the tain of the mirror, within the com-
munity of heroin users in particular, the symbolic meaning of the act of in-
jection is different.

The very aspects of discomfort and violation which account for the nega-
tive connotations of intravenous injection have been appropriated by users.
As with rituals involving the commingling of blood, the very difficulty and
unpleasantness of the procedure becomes a boundary and a rite of passage.!
This is why there are many different levels of heroin users: some do not in-
ject, some inject subcutaneously but not intravenously, and still others do
not inject themselves but get a partner to do it for them.®? Each is a step
along a gradual course toward self-identification as a heroin user.

Further, the image of injection has been radically reinterpreted within
the culture of the needle. From the outside, it looks like death and harm.
From within, it connotes sexuality. The phallic needle, the act of penetra-
tion, the orgasmic rush—this much is obvious: undoubtedly a stereotypi-
cal and heterosexist view but very commonly expressed among users. But
rather than being mere analogies which one might observe, these notions
are central to users’ understanding of their experience. For many users, the
act of injection has the same memorable and life-changing quality about it
as a first sexual experience: “I fell in love with heroin that night in my good
friend’s house. I felt very secure. Like I wasn't alone any more. I realized
that things wouldn’t be the same for me, now that I've used the needle.” 6>
Injection is an invasion, certainly. So is intercourse, and equally compelling
for some.

The sexual nature of injection is particularly marked in relation to the
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sharing of needles. Some writers have emphasized that there are pragmatic
reasons for this: the availability of the drug rather than the availability of
needles governs the behavior of many users.®* Whatever the functional
needs which may have given rise to needle sharing, however, it has become
a cultural practice of some significance. The neophyte is almost always in-
jected by somebody else, a more experienced user, with their equipment.®
For many users, sharing and submission remain the normal mode of pro-
ceeding long after. Here the symbolism of penetration and rush is most
persuasive, the feeling of sharing and intimacy most compelling, and the
power differential in the relationship most marked. Accordingly, needle
sharing tends to be gendered in a fairly stereotypical way. Most women
never shoot up alone, and a majority always share; about half of all women
users, but only 5 percent of men, are tied off and injected by somebody else.5¢

The intimacy of needle sharing is not simply sexual. Injection by a part-
ner may become a substitute for sexual activity, not only metaphorically but
physically.®” But more than this, “running partners,” who seek out, pur-
chase, and consume heroin together, develop an alternative intimacy. The
blood brotherhood of needle use is further strengthened by the experi-
ence of heroin use itself, through which partners begin to develop a shared
physical rhythm of life, getting high together, suffering withdrawal to-
gether.®® This is the double-sidedness of the injection: what seems to be
horrific from one perspective is seductive from another. Just as the power
of drug imagery to conjure up revulsion and horror explains the deep-
rooted hostility to those who transgress the boundary between medical and
nonmedical use, so too the alternative imagery and symbolism of the drug
user explains the dogged continuance of transgression.

It is not enough to draw attention to conflicting interpretations of the
needle by mainstream and mainline culture. The needle holds an ambigu-
ous place within mainstream society, too. Although the needle connotes
bodily violation, it also symbolizes the promise of modern medicine. You
submit to the needle as you submit to doctors, and in return science cures
you. As Scarry and Douglas would both emphasize, the internal contradic-
tion here, the very fragility of the boundary between good and bad, makes
it vital to guard its frontiers. But the use of the hypodermic syringe in il-
legal drug use undermines that boundary. And that is why the border is po-
liced so jealously.

Variation VII: From Other to Self

What revolts us is not simply ugly or hateful. Horror movies, pornography,
and drug use may all be “revolting,” but all have their adherents. Revulsion
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arises from fascination, at times appalling, but perhaps at other times quite
compelling. We are not aloof from the culture of the needle, from its en-
ticement, its secrecy, and its violation of social order. Revulsion against the
images of drug use betrays, I have no doubt, a certain allure: the experience
of being caught looking, of seeing in the object of your revulsion aspects
of your own character or shared humanness which you would rather deny.
There is, after all, nothing so vociferous as denial.

The central thing to understand in this conflict over symbols is that it
is not simply a conflict between “our” interpretation and “theirs,” self and
other, but a conflict between two alternative ways of looking at the bound-
ary, and indeed at the meaning of drug use, which are inherent within our
own way of looking at the world. The prohibition of drugs, therefore, is
the exile of part of ourselves. What boundaries do drugs seem to violate?
One answer to this question is that drug use is feared as a challenge to the
boundaries we have erected between mind and body, reason and emotion,
self and other. The modernist Western concept of the mind entails a number
of related themes: a dichotomy between the mind and body and the greater
importance attached to the former in our self-identity; the mind as an indi-
vidual and abstract faculty; the equation of its “natural” and “proper” state
with clarity and rationality. Any deviation from this norm constitutes a de-
terioration in condition. Drug use challenges exactly these assumptions.®

The common revulsion or fear of drug use arises because of the impor-
tance we attach to maintaining inviolate our control over the self and the
mind. But this boundary is also double-sided. We do not always yearn for
self-control and autonomy; we are more complicated than that. As Fried-
rich Nietzsche put it, Western culture since the time of the ancient Greeks
has struggled to accommodate both Dionysus, representing the irrational
and the ecstatic, and Apollo, god of order, rationality, and discipline.”® Both
appeal to desires deep within us. Above all, the dominant aesthetic of the
mind is based on a selective view of what constitutes normality—a model
of conformity which denies much that is human. Andrew Weil, in his iron-
ically titled The Natural Mind, argues that altered states of consciousness
are a natural human desire and experience.” Sleep, dreams, daydreaming,
meditation, and trances are all manifestations of changed consciousness;
the child who spins and spins until the world spins with her is experiment-
ing with her mind as much as the drunk or the religious ecstatic.

In most cultures, these desires are channeled into carefully organized
rituals in which there is often extensive drug use by some persons or on
some occasions as part of the spiritual and emotional life of the community.
Often these drug-induced experiences, which may last days or weeks, have
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poetic significance.” In our culture, however, the Cartesian model of mind
has overborne all that. The contradictory messages which the symbols of
boundary and transgression therefore evoke are not simply challenges to
the social order from “outside,” from deviants or social pariahs. The same
conflict is to be found within us, in our shared values, in a culture which,
like all cultures, is by its very nature contradictory.

Toward the end of Rachmaninoff’s Rapsodie sur un theme de Paganini,
there is an epiphany. Suddenly, the intensity and agitation of Paganini’s
original theme evaporates and a new theme emerges out of the cocoon of
the old, harmonically clarified, transparent, and with breathtaking calm.”
This variation sounds fundamentally different and unrelated to its prede-
cessors, but it is in fact an inversion of the original theme. Where the origi-
nal theme rises a certain interval, the inversion descends by the same
amount, and so on. This is the transubstantiation by which the new varia-
tion is developed: the world turned upside down. It is the revelation of a
hidden truth. After waiting for over a century, buried deep within Paga-
nini’s theme yet always there for those who cared to listen, a tranquillity
and introspection that serve to contrast and in fact to resolve the original
are revealed by Rachmaninoff. This is the paradox and the gift of the Rap-
sodie: by embracing its opposite, it makes of its theme something greater
than it ever was before.

The fear of boundary violation, which generates the aesthetic reaction to
drugs we have seen, seeks to deny something which is buried deep within
us. Drug use violates the demarcation between mind and body, rational and
irrational, self and other. The symbolic war on drugs is fought against that
unsettling instability of boundaries. But there is an alternative to this war.
In both its organic nature and its ability to reconcile the contradictory, the
Rapsodie argues for an approach which is ethical no less than musical. Tt
tells us, and the idea of the Jungian “shadow” is close to the surface here,
that our opposite, the “other,” is not an alien but an aspect hidden within
all of us.”* Our inversion is within us, not beyond us.

Variation VIII: From Symbols to Fetishes

We cannot prohibit drug use because we cannot prevent the expression, by
many people, of a natural human desire, though for many of us it exists
as the denial of a shadow. What stops us, therefore, from recognizing the
metaphorical nature of social attitudes to drugs? What prevents us, fur-
thermore, from giving to drug users the respect and tolerance which they
are owed?

The problem lies in the literalization of metaphor. The life of the addicted
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user is completely absorbed by the discovery, procurement, and consump-
tion of the drug—it is a full-time occupation that, often enough, leaves
little room for other thoughts.” Indeed, the drug experience itself becomes
so focused on the apparatus that surrounds it that this equipment and not
the substance itself comes to actually cause the physical high.”¢ Tronically,
for heroin users in particular, the needle and not the drug is the sine qua
non for the rush they seek. In this limited gaze, even the human body be-
comes an object to be understood in relation to the needle and the drug.
Longtime users stare with envy at those whose veins are fresh and new.””
This is the culture of the needle and indeed the culture of the vein.

Desire is intensified into obsession and fixation, leaving in its wake a
trail of illness and death. One way of describing this is as a fetish, the all-
consuming passion for a symbolic object realized in material form:

Irreducible materiality; a fixed power to repeat an original event of simi-
lar synthesis or ordering; the institutional construction of consciousness
of the social value of things; and the material fetish as an object estab-
lished in an intense relation to and with power over desires, actions,
health, and self-identity of individuals whose personhood is conceived
as inseparable from their bodies.”

The fetishist comes to associate some bodily pleasure with an object and
eventually cannot find satisfaction without it—it alone has the power “to
repeat an original event.” The same is often true of the drug user. But this
is merely another example of the literalization of metaphor. The real de-
sires and problems which drug use expresses are concealed because the user
treats a symbol of pleasure as if it were the sole cause of it. In this process,
the drug object—a metaphor and a means—Dbecomes the fetish of his or
her desire until eventually no satisfaction can be achieved without it. Drugs,
says Weil, “have the capacity to trigger highs; they do not contain highs.” 7
The fetishist forgets this truth.

How does the law see drugs? As we have seen evinced in the severity and
detail of legislative provisions, the law is fixated by certain drugs. Neither is
it the use or harmful consequences of these substances which occupies the
law. Simply their possession or sale brings about the intervention of the le-
gal system. In other words, the law is focused not on problematic behavior
but on the drugs and equipment themselves. The gaze of the law is directed
not on people but on things; not consciousness but needles and powders
mark out the scope of its vision.

The law sees the world the way the addict sees the world. They share a
worldview which literalizes the metaphoric. The legal system, much like
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the drug user, has succumbed to a fetish, believing in its magical potency
and thinking that the only answer is to prohibit it absolutely—to outlaw
high heels, or leather . . . or dried weeds. Prohibitionist legislation, like
the addict, thus treats the symbols of bodily, mental, and social boundary-
violation as a reality and fixates upon them. Would our concerns about
the traversal of boundaries disappear if drugs vanished from our lives? Of
course not. Yet law’s drug fetish prevents us from seeing where our fears
really lie, which is to say, it prevents us from seeing ourselves.

To take sides in this ritual conflict between the law and the drug user is
to miss their deeper parallels. Just as we have already seen in relation to the
internal contradictions of the needle, and of the mind, it is a mistake to see
the law and the user as opposites. If the legal system expresses a revulsion
of illegal drug use, this is exactly because of the hidden similarities of their
position. One is an organic inversion of the other. Indeed, the institutional
and legal construction of deviancy creates identity.® We understand a per-
son who uses drugs as “an addict” or “a drug abuser” and focus on one
aspect of their life as the explanandum for any and all supposed behavior
patterns. “The drug abuser” does this or that: the anthropological approach
entitles the observer to ascribe difference without ever having to explain it
or put it in context. The effect is that, in and around that one aspect of the
person’s life, an identity is created for “the addict” which they, no less than
the rest of the community, adopt. It is not only true, then, that the addict
and the law share a fixation. By fixating on the specific objects of that addic-
tion, the legal system perpetuates it.

Contemporary drug legislation fuels the fetish it wants to destroy. It
constructs a literalized image of drug users. It ignores the natural desires
which drug use expresses, whether for intimacy, community, liberation,
discovery, or transcendence. It ignores the serious problems which drug use
may express, whether of poverty or oppression, and there too sees only sec-
ondary manifestations of those problems—needles, powders, and weeds.
While the abuse of drugs therefore stems from the belief that certain de-
sires can be satisfied only chemically, the law itself actively promotes that
belief, ignoring both the real desires and the real problems and fixating in-
stead only on the chemicals which have come to symbolize them. This con-
certed imagery has a normative effect: the statute’s fetish becomes our fe-
tish, its metaphors our metaphors.

Literalization is a corruption of metaphor which arises from ignorance
of its use. On the one hand, drug use is frequently a symptom of poverty,
alienation, and abuse: it does not cause any of those things. On the other
hand, addiction likewise resides in the mind and personality of the user and
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not in the substance.® In both cases, we do ourselves no favors by focusing
on the chemical substance as if it were the problem. The reality of social
change and conflict has been displaced by literalized metaphors.

Variation IX

Variations are not simply repetitions—they are not fetishes. But one may
easily elide into the other. What is a series of variations but a structure of
obsession? A theme and variations requires an unremitting focus on slight
thematic material. It focuses on a single musical object to the exclusion of
all distractions. Play it again. Play it again. Play it again. There is a fine line
between continuation and repetition, interest and fixation.

The Paganini, for example. Why have so many composers found it nec-
essary to return to a theme which has little but energy to recommend it?
Why this itch that so many composers have found an urge to scratch? The
answer is that the fury and magnetism of the theme makes it a perfect part-
ner to the form. The theme goes around in your head incessantly, demand-
ing repetition. After an hour or so of this, an hour of twelve or twenty
variations, nothing but the feeling of being in the music remains. This is as
close as music comes to an altered state.

Obsession, which is the variation form’s temptation, is perfectly matched
to the obsessive character of Paganini’s theme, simple and rhythmic, but for
that very reason nagging and mesmeric. The theme and variations, then, is
a metaphor for metaphor and Paganini’s caprice its paradigm. But it is also a
metaphor for and a musical articulation of the dark side of compulsion and
caprice. In the progression of a symbol or metaphor into an idée fixe® lies
the danger of addiction: we find ourselves absorbed by a single symbol, fo-
cusing on one object of desire, to the exclusion of all else, around and
around until all other reality is excluded and one theme, constantly reiter-
ated, takes over our lives. Metaphor is an invaluable tool in the creation of
meaning, but the peril of literalization also awaits us there, awaits the drug
user and the drug lawyer alike.

The fact that the aesthetic dimension is a force in our lives makes it both
creative and perilous, a source of metaphors and the origin of fixations.
This raises the central question of judgment. For finally, how can we tell the
difference between the literal and the metaphoric, the variation and the fe-
tish? When does symbolic meaning and sensory power stop being an im-
portant part of how we understand the world and become a rhetorical ploy
or a way of exploiting emotions?

These are difficult questions. The aesthetic dimension, I have argued, is
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away of seeing, a way of reading, and a way of knowing. Whether this meth-
odology and epistemology is used to advance good values or bad ones is a
different question. So far, then, the aesthetic dimension has told how to
recognize but not how to choose between aesthetic values. Is there a nor-
mative element to the aesthetic? Does it not only tell us how we judge and
what we judge but also guide us toward the content of that judgment? The
final two chapters address these issues and argue toward a normative ap-
proach which takes aesthetic values seriously.






Part 3

THE NORMATIVE DIMENSION






Quartet for the End of Time
Legal Theory Against the Law

Conceived and written in captivity, my Quartet for the End of Time
was given its first performance in the Stalag VIII A, January 15,
1941, in Gorlitz, Silesia, in atrociously cold weather. The Stalag was
shrouded in snow. We were 30,000 prisoners . . .

— Olivier Messiaen, Quartet for the End of Time

Lent, expressif et triste (J’ =44 env.)

)

Clarinette § o ] #Fﬁ—fﬁ—ﬁ—ﬂ—ﬁ—rﬁ—gﬁ—x—r—\. .
en Sib W
p (désolé) —
o 4 = 5 2 — : .
Y o L 1
s e - e T — ; —
T T T 1 T T ke | 117 T 1 | T & ]
. 1 g 7 ¥o $o- ¢
—— — ppp ———————
n modéré, en poudroiement harmonieux (J = 54 environ)
. I } r 2 r 3
Violon ! S IS
(€ o 2
1N Oiseal) £ wwsessaasns -
= e ——v - o T N—br o
Clarinette s o e e e e e A =
en Sib i — — o ?I_.‘- 1 T
: s s s
Vlo\onCE“e i & va ;}+r %
ppp (vibrato)
en poudroiement harmonieux (J = 54 environ)
| 4o g |
o 5 -‘;1.
Y
e b
Piano pp legato (trés enveloppé de pédale)




158 / The Normative Dimension

VOCALIZE, FOR THE ANGEL ANNOUNCING
THE END OF TIME: THEMES AND STRUCTURES

“The first part [of my Quartet] . . . evoke[s] the power of this
strong angel, crowned with a rainbow and clothed in clouds, one
foot on the sea and the other on land. The [second] section deals
with the impalpable harmonies of heaven, the piano playing soft
cascades of chord.”?

Space, Time, and Modernism

Olivier Messiaen’s contemplation of the “end of time” has an apocalyptic
quality which stems not only from the millenarianism that has influenced
it—the day of judgment and the Book of Revelation—but from the human
conditions of its creation. Written amidst the ravages of war and the moral
and physical desolation of Europe, in the very heart of darkness, in the very
depths of winter, Messiaen’s music is steeped in despair. In the snows of
1941, the world looked as if time itself had come to a stop, as if the Thou-
sand Year Reich was eternal, and as if only the end of time and the inter-
vention of the divine could save the world from ruin.?

So much may be heard in the woody clarinet’s “Abyss of the Birds.” But
Messiaen sees something more here, the promise of a new beginning. Time
is something to be survived in order to proceed beyond it. So the “end of
time” is met with “A Tangle of Rainbows,” dense and rapturous clusters of
notes. Thus belaureled, the angel ushers in a new era beyond the torments
of temporal existence.> Messiaen is inspired by the songs of birds and the
visions of angels.

Devastation makes us think of chaos, but when Messiaen looked around
him, he saw not chaos but an excess of order. The catastrophe of totalitari-
anism represents the apotheosis of modernism, of system building, both
physical and ideological: the triumph of the single and totalizing perspec-
tive which modernism adopted. Max Horkheimer and Theodor Adorno, also
writing in the middle of World War 11, declared that “Enlightenment is to-
talitarian.” There is nothing incoherent about Stalinism or fascism; indeed
it expresses an inexorable logic.* It was a logic which destroyed Europe with
exhaustive efficiency. Chaos could hardly be worse.

When Messiaen alludes, therefore, to the “end of time,” I read him as
heralding the end of “modern time”: the end of modernism and the end of
the modernist conception of time.? From Isaac Newton to Richard Dawkins,
one of the most enduring images of modernism has been that of the uni-
verse as a clock, a mechanical instrument for the regulation of time.® The
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clock enforces, as Bergson argued, a spatialized image of time: linear and
precise, able to be mapped out, subdivided and pinned down. Clockwork
converts an idea of some mystery into an image of manufactured and pre-
dictable parts. It represents the attempt to define and thereby conquer time.
In short, clockwork is the epitome of modern time. It converts rhythm to
regulation and art to technology.”

Our understanding of time has been governed by modernism—carved
up into discrete units in a process which Michel Foucault sees as paradig-
matic of the era, to be saved and spent like a currency, measured and defined
like an object.® Norbert Elias says that time was built as a functional hu-
man tool, a product of our capacity for synthesis and memory; but it has
been treated as an abstraction, external to us, and therefore experienced as
a powerful instrument of social discipline. This is the heart of the matter,
for these factors conceal each other—the reification of time and space into
a thing which rules us legitimates its regulatory operation.’

Boaventura de Sousa Santos, following Chaim Perelman, argues that,
since modernism has privileged temporal metaphors, postmodernism ought
to “resort to spatial metaphors.” 1° To be sure, modernism has been obsessed
by temporal ideas of progress and advance—"time’s arrow,” a clockwork
universe, and the theory of evolution. But this is a particular understanding
of time as something constant, linear, and objective, which Santos adopts
as if it were what “time” really is.

In fact, time and space in modernism are subject to the same pressures:
both are treated as things which exist aside from our human construction
and interpretation of them, as abstractions in which we happen to find our-
selves rather than as regulatory constructions devised by human minds to
serve specific social purposes. To distinguish them or to express a prefer-
ence misses the point. They exist together.

In brief, every change in “space” is a change in “time”; every change
in “time” a change in “space.” Do not be misled by the assumption
that you can stand still in “space” while time is passing: it is you who
are growing older. . . . The change may be slow, but you are continu-
ously changing in “space” and “time”—on your own, while growing
and growing older, as part of your changing society, as inhabitant of
the ceaselessly moving earth.™

Indeed, the modernist understanding of “time” and “space” emerged to-
gether. Leon Battista Alberti and Filippo Brunelleschi were central figures
in the development of theories of perspective which exemplified, in art,
that movement toward the subjective individual located in an objective and
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reified space. Galileo’s experiments on the acceleration of falling bodies, a
century later, used for the first time techniques of “time” to measure phe-
nomena in the “objective” and “natural” world. Time and nature are con-
ceived as external and regular sources of order and we as individuals in it
but apart from it. We see here the beginnings of the reification of time: its
conversion into something God-given like the oceans rather than human
invention like the boats that sail upon them.

Four Movements, Four Instruments, and a Fifth Dimension

Reification, the conversion of a human concept into an external thing, is
therefore one of the central features of modernist thought. In modernist le-
gal theory, “the law” also is an example of a concept which has been reified,
of a human invention which has come to be seen as a “system,” objective
and abstract. There is a normative element to this chapter, since it uses
ideas about aesthetics and aesthetic change to advance a pluralist under-
standing of law and legal theory. Let me foreshadow some of the steps in
the argument.

The “Abyss of the Birds,” the title of the next movement, is Messiaen’s
somber reflection on the ravages wrought by the modernist reification of
space and time. Legal theory at the present time finds itself in an abyss of
its own, caused by the disjunction between its changing intellectual focus
and the continuing modernism of its aesthetic—an aesthetic governed by
ideas of coherence and the reification of space. Different legal theories, de-
spite their internecine squabbles, in fact share these problems and this mod-
ernist perspective. The aesthetic dimension, particularly as it has affected
the conception of space in legal theory, illuminates important aspects of
what is at stake in these different theories, as well as revealing the imagery
and vision of the world which has generated them.

In the following movement, “A Tangle of Rainbows,” the discussion
moves from the effect of modernism in legal theory to changes that have
taken place in recent years. The “Abyss” is an aesthetic analysis of legal
theory, while the “Tangle” proposes a new vision for law—a vision which
is critical and pluralist. The last movement, “Crystal Liturgy,” looks at the
changing epistemology and aesthetics of the world around us. Legal theory
is always influenced by currents of vision and desire. In the “liturgy” I fo-
cus on the aesthetic paradigm shift which has taken place in science and in
music and call on these trends in support of a new aesthetic and new meta-
phors to understand it. A movement beyond modern times in thinking
about law must be accompanied by an aesthetic no less than an intellectual
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shift in paradigms. Critical pluralism appeals to the changing perspectives
of both.

Taken as a whole, this chapter draws together the modernist intellectual
and aesthetic legacies that legal theories share, at the same time as it looks
at the trends that are moving us in different directions. The analysis is
framed with four interactive variables: music; legal theory; the epistemol-
ogy of science and philosophy; and aesthetics. I could have chosen others,
but these four instruments will suffice: a quartet of separate but interactive
voices.!?

This “Quartet for the End of Time” stands opposed to the reification of

i

“time,” “space,” and “law.” We do not live in four passive dimensions, but
rather we are constitutive of five or more. What is a dimension? It is a
structurally distinct variable, and the number of dimensions corresponds to
the number of coordinates it takes to specifically define any point within it.
A dimension, then, is a “degree of freedom.” To conceive of time and space
in four dimensions is to present them as objective things removed from
human interpretation. The fifth dimension is the human dimension, which
emphasizes the power of human ideas and symbols to effect our under-
standing of the world. Interpretation is a degree of freedom. This human
and symbolic dimension renders “the law”—it sounds just like a four-
dimensional thing which exists apart from us—actually multiple, indeter-
minate, and interpretive. Legal meaning is therefore human, not objective;
contested, not determined.®

A three-dimensional object appears to throw a two-dimensional
shadow.™ A four-dimensional object, mathematicians tell us, throws three-
dimensional shadows. So it is that, in our own lives, we observe the passage
of time—the fourth dimension—through the shadows it throws in three-
dimensional space. A monument, a graveyard, or a Constitution: these are
the shadows time leaves behind. What of the fifth dimension? We would
expect it to leave a four-dimensional shadow. And do not ideas, for their
part, leave traces in time? Each era is subject to the workings of a certain
framework of ideas and concepts, whose substance we cannot directly ob-
serve though its shadow is everywhere to be seen.’

We have lived in the shadow of modernism for many years. One of its
effects has been the effacement of its own fifth-dimensionality—the hu-
man and subjective nature of its symbolism—and the presentation of its
shadow as something unavoidable and objective. The reification of time and
space is thus both an aspect and a technique of modernism: an aspect of how
it orders the world and a technique for the totalization of that order. Mes-
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siaen’s music invites despair at the collapse of the modernist system yet the
possibility of proceeding beyond it. It represents the potential for a new
aesthetic, an invitation to imagine the end of modern space/time as a new
beginning.

THE ABYSS OF THE BIRDS!:
LEGAL THEORIES IN MODERNISM

“The abyss is time, in its sorrows and lassitudes. The birds offer a
contrast, symbolizing our yearning for light. . . . The piece begins
in sadness. . . . The return to desolation is manifested in the dark
timbre of the clarinet’s lower register.” 16

Denial: Space and Geometry

Legal theorists have responded to the precipitous changes in their social
and intellectual world by denial, despair, or accommodation.'” Each embod-
ies an aesthetic temperament as well as an ideology. Further, since they have
arisen from the same cultural moment, these aesthetics have much in com-
mon and share a similar approach to space/time.'

As Saul Levinson and Jack Balkin argue, there are close parallels here be-
tween legal theory and music theory. This is hardly surprising, since the
cultural moment of which law is one expression is itself constructed through
every aspect of our lives in which symbols are given meaning.'® These par-
allels center on time in modernism. The denial of change, in the first place,
may manifest itself as an attempt to reclaim a wholly mythical past.2° Tra-
dition is here understood as something frozen in time, not to be developed
but rather thawed out.?!

In music, for example, the “original instruments” school sometimes
naively judges musical performance according to how closely it is said to
replicate the “authentic” performance style and standards of the time of
composition. One does not need to rehearse the many arguments why this
approach is doomed to failure.?> And what of the case of Olivier Messiaen’s
Quartet itself, “conceived and written in captivity”? “ The four instrumen-
talists played on broken instruments: Etienne Pasquier’s cello had only three
strings, the keys of my piano would stick. Our clothes were unbelievable;
they had given me a green coat all torn, and I was wearing wooden shoes.” 2*
Even if we could determine it, is this the kind of authenticity we want?

“Original instruments” are to music as “original intent” is to law: both
attempt to preserve historical meaning in aspic. As Levinson and Balkin
note, the obsession with “authenticity” captures not past meaning but pres-
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ent anxiety and reflects the denial of the distance of the past which is one
response to that anxiety.?* The attraction of this originalism has nothing to
do with the ultimate authority of the past and everything to do with the
sensibilities of the present. In law as in music. On the one hand, original-
ism in law offers us a coherence with the past for which we yearn; on the
other, it offers us a certainty of meaning, in which we can no longer happily
believe, by locating that certainty safely in the past. We no longer know
what is true now, but we can still know what was true then.

Originalism is one face of the denial of the uncertainty and multiplicity
of contemporary legal relations. Coherence is another. A vast literature ar-
gues that law is indeterminate and incoherent, plural, disorderly, and am-
biguous. But a belief in the internal coherence of law denies our experience
of these aspects of law. This is not simply an intellectual position but an
aesthetic desire, a passionate belief in the beauty of the modernist commit-
ment to order, consistency, and system. Lon Fuller recognized the strength
of the desire for order in law:

All theories of law have this in common, that they attribute “law” to
one source. . . . But even when one does not subscribe to any particular
theory of the “nature of law,” one is apt, consciously or unconsciously,
to embrace . . . the “fiction of the unity of law.” We talk constantly as if
there were a unified body of rules proceeding from somewhere which
constitute “the law.” 25

There is an aesthetic of organization here, of austere and unbending lines,
which is admired for its own sake and not merely as a means to an end.
There must be in law, says Karl Llewellyn, something “aesthetically sat-
isfying” of itself, something which appeals to our desire for “sense” and
“balance.” “Is it not fair to conclude, then,” asks Llewellyn, that “there can
be no part of our institution of law which may not yield fresh light, if one
knocks at it asking, there also, after Beauty?” 26

John Austin and, in different ways, modern positivists including H. L. A.
Hart and Joseph Raz share a definition of law which requires a linear pedi-
gree recognized by singular state paternity. Law is thus a closed structure
which establishes rules of recognition by which every law can be determined
and related.?” Part of the motivation for this approach comes from its prom-
ise of certainty. Still more so is this apparent in Hans Kelsen, whose Gen-
eral Theory of Law and State describes law as a complex hierarchy of
norms finally traceable to a Grundnorm from which everything else is de-
rived. For Kelsen, anything less than this closed and determinate system
does not count as law at all.?®
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Formalists such as Ernest Weinrib were born under the star of this lin-
ear aesthetic. Formalism dismisses the relevance of other disciplines—so-
ciology, or economics, or literature—in explaining the structure and doc-
trine of “law.” Law is to be understood in its own terms, as a product of
purely internal logic and morality. For Weinrib, therefore, we can under-
stand the basic structure of tort law, for example, not by reference to the
efficacy of deterrence or compensation (external and functional principles),
but because it recognizes a particular moral relationship between the par-
ties, a relationship based on abstract principles of agency. The very structure
of tort law is meant to reflect this understanding of social relationships.?® To
Weinrib, striving for anything less than a hermetically sealed explanation
of law seems a “shortening of ambition.” %

Weinrib claims for law an “immanent intelligibility” answerable only
in its own terms.>! Yet, like Hans Kelsen before him, Weinrib ultimately
grounds law in (an idiosyncratic reading of) Aristotle, Hegel, and Kant.>
Why law ought to be a species of philosophy and not a species of politics,
literature, or aesthetics is unclear.> More important, Weinrib justifies his
approach solely in terms of coherence. He aims to find in legal rules “an
internally coherent whole . . . a single justification that coherently pervades
the entire relationship . . . the most abstract and comprehensive patterning
of justificatory coherence [possible].” He continues: “Coherence . . . is the
interlocking into a single integrated justification of all the justificatory con-
siderations that pertain to a legal relationship. . . . Coherence thus denotes
unity.”3*

The more abstract and coherent the explanation for laws or for conduct,
the better. But what exactly, in the context of an explanation of legal phe-
nomena, does “better” mean? Not “better” in the sense of describing the
complexities of people’s conduct or the inconsistencies of their actual mo-
tivations. Not “better” in the sense of providing the community with a
richer set of moral principles to which it might aspire. Not “better” in the
sense of capturing the jumble of intentions and processes by which laws are
actually developed.?* Rather, “better” amounts to an aesthetic criterion. It
is an appeal to the beauty of an internally regulated system in which each
part is related to each other part in set proportions such that there is a “har-
monious interrelationship among the constituents.” 36

Weinrib’s style parallels this image of law—it too is abstract and densely
argued. The Homericreiteration of talismanic phrases such as “immanently
intelligible,” “justificatory coherence,” and “law’s aspiration” serves a rhe-
torical purpose, because it creates exactly the image of coherence which he
values. But this coherence, too, is purely formal, since his usage is so elu-
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sive that its meaning is difficult to fathom.?” One is left with the image of
coherence unanchored to meaning, words without referents.

The idea of coherence runs through much modern legal theory like a re-
frain. Ronald Dworkin, too, urges a kind of coherence that in his case goes
under the name of “integrity.” Although Dworkin’s approach is hermeneu-
tic where Weinrib’s is hermetic, each treats coherence as a model for the
proper functioning of the legal system. Dworkin argues that integrity is a
separate value in our legal system, and we ought therefore strive to make
that system as consistent as possible in the application of political prin-
ciples.’® Whether “integrity is a virtue” is arguable.?® But for Dworkin, the
virtue lies not just in whether integrity exists in law or society but whether
it is seen to exist:

Here, then, is our case for integrity, our reason for striving to see, so far
as we can, both its legislative and adjudicative principles vivid in our po-
litical life. . . . If we can understand our practices as appropriate to the
model of principle, we can support the legitimacy of our institutions. . . .
[Integrity’s] standing as part of an overall successful interpretation of
these practices hinges on whether interpreting them in this way helps
show them in a better light.*°

Dworkin wants to see integrity “vivid in our life” so we “can support the
legitimacy of our institutions.” This is not a descriptive model, then, but
neither is it simply normative. There is an aesthetic appreciation of a chain
of laws stretching from the past into the future as a coherent narrative. This
is why he vents his spleen against writers in critical legal studies who deny
that law is or ever could be consistent: “Nothing is easier or more pointless
than demonstrating that a flawed and contradictory account fits as well as a
smoother and more attractive one.” ! Dworkin justifies his theoretical pref-
erence for an account rooted in the consistency of legal principles by an ap-
peal to “smoothness” and “attractiveness” as criteria of judgment.

Perhaps there is nothing wrong with seeing beauty in order and coher-
ence. The problem lies in the superhuman efforts of formalists to avoid all
trace of dissonance and incoherence in the model of the law they present as
“real.” The desire for a particular aesthetic works to erase all evidence to
the contrary. One is struck, for instance, by the absence of human beings
from the austere aesthetic of formalism. Weinrib treats human actors as
nothing but abstract free agents bereft of context and personality. The re-
ality of human conditions or specific problems is completely irrelevant to
this equation. Law is envisaged as a system which functions for its own
benefit, “indifferent” and anterior to the “goodness” or “desirability” of
particular human purposes or well-being.** His landscape is unpeopled.
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Weinrib is at pains to remove from his equation real live lawyers think-
ing about real live law; since coherence is only an aspiration, it can be criti-
cized for falling short. Lawyers who think that law has certain instrumen-
tal goals “are simply making a mistake.” > “ The point is not that the positive
law . . . necessarily embodies justificatory coherence, but that such coher-
ence is possible, and that positive law is intelligible to the extent that it is
achieved and defective to the extent that it is not.” * Law, then, is thrice ab-
stracted from reality: first from the human beings that act and suffer un-
der it (but are no part of it); second from the legal community that actually
gives it whatever meaning or effect it possesses (but are no part of it); and
third from any actual instantiations of law (that are no part of it).#

Instead of people, there is the most remarkable reification of the law it-
self. Weinrib claims, for example, that “law’s most abiding aspiration [is to
be] immanently intelligible”; that legal systems “striv[e] . . . toward their
own justificatory coherence”; that “implicit in the law’s conceptual and in-
stitutional apparatus . . . is the claim to be a justificatory enterprise.” The
claim to speak for “law’s own aspirations” is particularly prevalent.* But
what is this “law” that aspires and strives, and how does it do so? To this
question there is no answer. People do not think and act and realize in this
world; only law does.

Roberto Unger argues that idealists run the risk of idolatry and utopian-
ism. “Idolatry consists in mistaking the present situation of the state for
the accomplishment of the ideal. . . . [T]dolatry is the form taken by a politi-
cal imagination surrendered to pure immanence.”* I would go further: an
idol is the reification of an abstraction, and it is by constant reification and
abstraction that Weinrib comes to believe in the immanence of his idolatry.

Dworkin, despite his differences, also makes law reified and spatial. He
too believes in “law’s empire,” in “law’s ambitions for itself,” and even in
“law’s dreams.” *8 Admittedly, while Weinrib sees law as an entity to be de-
clared and thus discovered, Dworkin sees it as an entity to be interpreted and
thus developed. This interpretative turn peoples the landscape in a way
quite different from the empty planes of Weinrib, though often enough
one finds myths and archetypes rather than human beings.#’ But in both
cases, “law” is understood as a thing, a tangible and finite reality that can
be mapped with some precision. It is in this sense that the yearning for co-
herence is an aesthetic based on the desire for order in reified space.

The guiding image is of linear geometry, a field that has always had an
association with ideas of social ordering and with the image of truth as ab-
straction. What, after all, is geometry but the abstraction of spatial form,
land without people and shape without context? Geometry is the paradigm
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of pure abstract reasoning. Early modern “legal science” in particular used
geometry as a point of reference and of inspiration. The comparison of Eu-
clid to the great scholars of Roman law was something of a commonplace
in the eighteenth and nineteenth centuries. It was by no means unusual to
see mathematicians engaged in legal thought. Leibniz, to give only the most
celebrated example, perceived of the ideal legal system as a moral derivative
of his calculus.?®

Weinrib takes the metaphor further, referring approvingly to “shapes”
of moral experience. Law, on this account, is a distinct “form” or “shape”
which, to be adequately realized, must be kept “internally coherent.” 5! The
intrusion of external values would constitute a violation of geometry—
an attempt, as he says, “at squaring the circle.” > The circle, the corral, en-
closes all within it and excludes all those beyond its pale. Any pluralism of
forms or multiplicity of justifications would constitute a deterioration in
condition.>

An interest in coherent time (history) as well as coherent space (geom-
etry) marks out the terrain of Dworkin’s jurisprudential project. But it is
modernist time, unidirectional and linear. He wishes to show that, despite
the undoubted ambiguity of meaning in legal texts, there is a coherence in
the history of the common law which provides it with legitimacy. History
has always served this legitimating function, a belief in the authority of the
past which distinguishes English tradition from Continental reason. Thus
Blackstone treated lex non scripta as the building blocks of law, and Coke
appealed to the power of “immemorial usage.” >*

The high point of this tradition came in 1898, when the House of Lords
proclaimed that it was bound by its own decisions.”® It is no surprise that
that case should have emerged when and as it did. The conjunction of a sys-
tem based on tradition and hierarchy with the high modernist desire for
consistency and truth logically required that the decisions of the final ar-
biter of the system be irrefutable. A system which had evolved on the basis
of earlier values of power and stability could thus be reconciled with mod-
ernist ideals of progress and truth simply by insisting that the holders of
ultimate power were the repositories of ultimate truth. That other great me-
dieval institution, the Catholic church, faced with the same pressures at the
same time, responded in like fashion by transforming supremacy into in-
fallibility and authority into immutability.*¢

The rigors of infallibility have long since passed, in the common law if
not in the Catholic church, but the doctrine of precedent remains central.>”
This is what concerns Dworkin, who wants to legitimate the legal tradition
by demonstrating its coherence through time. “The chain novel” vivifies
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his understanding of interpretation, which is committed to the authority of
legal texts written in the past, though not to a particular meaning of those
texts. A judge interpreting a case, for example, must show maximal consis-
tency with earlier cases: they must render previous decisions coherent with
present ones.>® Dworkin does not respect the past as an authoritative guide
to its own meaning, as the doctrine of original intent does, or as a time of
special wisdom, as rhetoric about the U.S. Constitution often implies, or as
the purveyors of a tradition which we as its trustees are duty bound to pro-
tect, which one often finds in English decisions. Neither is he interested in
the purposes and forces which have in fact shaped the past.>® For very dif-
ferent reasons, all these approaches value the pastness of the past. Not so
Dworkin, who treats the past as present, as if all the relevant precedents had
been decided just yesterday. It is an approach which renders precedent ahis-
torical, time flattened and without dimension.

Despair

Critical legal studies on the contrary has insisted on the incoherence of le-
gal texts and the indeterminacy of legal judgment. It is hardly surprising
that these arguments have provoked visceral hostility. For someone devoted
to law as a beautiful story or a beautiful shape, CLS seems perverse. Why
would you want to see law in anything other than “its best light,” as any-
thing other than a “systematically intelligible” enterprise?® This is a criti-
cism not against their arguments but against their lack of desire to find sys-
tem in law.

Late modernity is characterized by an overwhelming anxiety, about los-
ing the past, about the incoherence of the present with respect to it. As the
other side of anxiety is alienation, so the other side of denial is despair. In
much contemporary musical composition, Levinson and Balkin argue, we
find a relentless search for novelty. There is no connection with a living tra-
dition here, either, but rather a detachment from it. Though reference may
be made to past styles, the past is treated as raw material to be plundered:
a process of appropriation which exactly highlights our distance from its
spirit. There is alienation and despair here borne of anxiety that our past
has been irretrievably lost.

These authors argue that the same can be said of CLS.5' Here too an
eclectic attitude toward the past accompanies a restless search for the future.
In CLS, there is a distance from the past—the coherent, innocent past—
tinged with yearning. Formalism is not nostalgic for lost certainty (one can
hardly be nostalgic for the immanent). Critical legal studies is. Nostalgia is
just this sense of impossible contrast, a disjunction between our aesthetic
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vision (a continuing desire for coherence) and our philosophy (a cynical
contemplation of its contemporary impossibility).

One senses this despair in CLS’s nihilism and in its so-called trashing
of the existing conceptual order.®? Yet beneath such efforts at obliteration,
traces of desire remain. The substitution of “new” rights for old, or “new”
hypotheses about human nature and human society for old, does nothing
to transcend the indeterminacy of rights or the vacuity of abstraction: it
merely replicates them.

Sometimes the desire for certainty suggests little more than a sneaking
suspicion, as when Arthur Leff confesses, sotto voce, “And yet: some things
are evil.” ® Sometimes the whole intellectual edifice comes tumbling down.
Unger, at the end of his seminal book Knowledge and Politics, turns to the
question of “the imperfections of knowledge and politics.” He mourns this
lack of perfection; he yearns for “a complete and perfect understanding of
reality.” ® But only God can achieve this; only God can “complete the change
of the world” which humanity by itself cannot accomplish. Unger ends with
despair: “But our days pass, and still we do not know you fully. Why then
do you remain silent? Speak, God.”® Demand? Entreaty? Chastisement?
This appeal to a higher reality assumes all that it has been the earnest am-
bition of critical legal studies, among a host of other movements, to abol-
ish once and for all.

The aesthetic of transcendence and unity has survived despite the most
earnest attempts at its exorcism. Having been so vigorously swept out the
front door, the hope of right answers, of determinacy, and of objective truth
somehow sneaks in through the back. It is an aesthetic envisioned as union
and order. But it is an aesthetic experienced as despair and nihilism, because
it is everywhere observable only by its absence.

Critical legal studies therefore shares with its brethren an aesthetic ideal
but differs as to its perception of reality. Robin West comes to a similar con-
clusion in her “aesthetic analysis of modern legal theory.” ¢’ For those op-
posed to the “dangerous and limiting cynicism” which the “tragic” disjunc-
tion between reality and idealism provokes, this perspective can appear, as
Roscoe Pound said of legal realism, “a cult of the ugly”—a critique which
foreshadows precisely the distaste which some find in CLS.%3

Accommodation: Space and Geography

Legal pluralism provides a striking contrast in temperament. If CLS di-
verges from formalism on the question of the “reality” of the legal sys-
tem, CLS and pluralism diverge on the question of their ideals. Pluralism
welcomes incoherence. Conventional accounts of the legal system argue
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that particular products of the state alone count as “law.” Legal pluralism
says otherwise. John Griffiths declares, “Legal pluralism is the fact. Legal
centralism is a myth, an ideal, a claim, an illusion.” In a similar vein, Marc
Galanter attacks centralism as an “ideology” attempting to delegitimate al-
ternative sources of normativity.*® But ideology always affects our under-
standing of the world.”® What if the “myth,” the “illusion,” of a single nor-
mative order were universally believed? Would not any alternative norms
thus have lost their power to guide conduct and affect behavior? Would they
not, in other words, have ceased to be norms for that society? All law is in
fact “a claim” to normative authority, more or less effective.

Legal pluralists therefore resist the claim not just because it is untrue
but because they do not wish it to be true. It is desire again, in this case the
desire for incoherence, which governs their interpretation. There is a trust
in disorder here and an attraction to the small-scale, contingent, and even
contradictory workings of what Clifford Geertz called “local knowledge.” 7!
Accordingly, legal pluralism matches its philosophical critique of “the big
system” with its aesthetic vision. Unlike in CLS, in legal pluralism desire
and thought are, to some extent at least, companionable.

The denial of incoherence is legal geometry—abstraction and reification;
the accommodation of incoherence is legal geography —specificity and con-
textualization.”? Legal pluralism acknowledges the indeterminacy of the
way law claims to control space. Nevertheless, the priority of the spatial in
an analysis of law is never questioned. Consequently, there are significant
limits to the degree to which legal pluralism analyzes this incoherence. Plu-
ralism therefore accommodates indeterminacy and conflict within a mod-
ernist framework.

The connections between space and pluralism are immediately evident.
In its simplest form, pluralism posits that more than one legal order inhab-
its the same physical territory. In this, it stands directly against both the
explicit construction of legal space in formalism and that implicit in ideas
of the “province” of law, or “law’s empire.” On any such construction, “law”
is understood to be the monopolization by a state, within a discrete physi-
cal territory, of a particular species of norm creation. It is just this exclu-
sivity which pluralism rejects.

Multiplicity in legal space is pluralism’s organizing image. Law on this
analysis is not an empire but a contested terrain. This is not just metaphor.
Modern legal pluralism originated in a far more literal argument over ques-
tions of empire and terrain. It emerged out of the colonial experience: out
of the attempt to impose imperial legal order onto the existing, and some-
times resilient, indigenous legal system of a colony.”® Pluralism connoted
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the complex interaction of native legal systems with the imposed law of the
metropolis. Until recently, the Journal of Legal Pluralism bore everywhere
the marks of this history.”# Its articles are empirical and anthropological in
perspective, and they are spatial in orientation because they see the prob-
lem of law as the clash between “indigenous” and “state” laws within the
same space.

When later scholars began to explore the plurality of law within devel-
oped societies themselves, therefore, they brought with them a framework
forged in the colonial experience.” Peter Fitzpatrick and Leopold Pospisil in
Papua New Guinea, Boaventura de Sousa Santos in Brazil, and others are
scholars who began by chronicling the interaction of indigenous and im-
posed law and only later translated their perspective to include developed
or “core” societies themselves.”® Furthermore, in what we might call a first
stage of “modern pluralism,” a clear political agenda reified the legal order.
Whether in colonial societies, Brazil, or the inner city, “pluralism” stood
for resistance to the established legal order. Consequently, the analysis was
driven by totalizing power asserted by that order in the first place. The mo-
nopoly of legal space, according to this political pluralism, was both the
problem and the solution.

The metaphors of pluralism have accordingly been spatial: “spheres of
justice,” “legal levels,” “competing, overlapping, constantly fluid . . . asso-
ciations,” and “semiautonomous social fields.””” The image of reified legal
space recurs, whether in Marc Galanter’s reference to “the legal order” or
“indigenous ordering” as preexistent and independent entities or in Sally
Engle Merry’s definition of legal pluralism as “two or more legal systems
[which] coexist in the same social field.”7® The world is here imagined as
overlapping objects in space. “Law”—whichever law is meant—is under-
stood as an object with a definite and determined content. It is not the mean-
ing of law but its sources, its claim to authority, which is questioned. The
very language that suggests that alternative processes of norm creation ex-
istin or as the “shadow” of law reveals this.”” Legal pluralism multiplies le-
gal systems, but it does not doubt their objective and defined meaning in
their own terms. On this analysis, we can know what a particular “legal or-
der” demands of us, although there may be several such orders in compe-
tition or engagement.

A second phase of pluralist writing, including that of Sally Falk Moore
and Pospisil, for example, managed to disanchor pluralism from the poli-
tics of resistance.®® Now it was not just a case of a state legal order against
a subjugated group but rather of the conflict between varying orders claim-
ing normative authority—unions, businesses, syndicates, communities,
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churches. But when faced with the need to explain what made these orders
“legal,” pluralism fell back on precisely the criteria of authority and certain
meaning claimed by legal centralism. Legal pluralism presented alternative
legal orders as mirrors of the state, thereby replicating its conceptual ap-
paratus. It is certainly true that Moore, for one, rejects the positivistic con-
ception that law passes from lawmaker to individual without being trans-
figured. The social space between legislator and subject is not a vacuum. Yet
even here Moore conceives of law as the interaction of semiautonomous
fields and not of semiautonomous individuals. In other words, the indi-
viduals who are subject to law are understood as the inhabitants of inter-
acting social fields and not their authors.

The third phase of pluralism includes the literature on “law and geogra-
phy.” Santos, who has done more than most to radicalize pluralism in re-
cent years, also continues to conceive of pluralism as a problem of over-
lapping space, of multiple “maps” of the law—each, to belabor the point,
independent and objective. Although his latest work discusses “the time-
spaces of law,” the examples he gives of plurality—"local,” “national,” and
“transnational” law—remain resolutely spatial and reified in orientation.®!

This modernist conception of law as composed of determinate fields is not
unavoidable. Notably in the work of Nicholas Blomley, space and law are
both treated as indeterminate and mutually engaged. Blomley attempts to
move from a model of “law” and “space” as two separate variables affecting
each other toward an understanding of their mutual construction.®? Never-
theless, this sensitivity to the relativity of space remains an exception. Even
among pluralist theories, law has been reified. Whether “state law,” “local
law,” or “people’s law,” legal systems are typically understood as separate
and determinate objects in contention.

TANGLE OF RAINBOWS, FOR THE ANGEL
ANNOUNCING THE END OF TIME —
AGAINST REIFICATION: LEGAL THEORIES
IN POSTMODERNISM

“In my colored dreams I become dizzy, bathed in the gyration of
sound and color, combinations of blue-red, blue-orange, or gold-
green, these daggers of fire, these shooting stars, and here lies the
tangle, here are the rainbows.”

Two critiques emerge from this discussion of the abyss of legal theory. The
first is aesthetic, because it addresses the imagery through which we ex-
perience the world. Legal theories, whether of geometry or geography, re-
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main governed by the reification of law which we have seen in both for-
malism and pluralism. Its rejuvenation requires a more sophisticated rec-
ognition of the indeterminacy of “the law” and of legal systems.

The second is a question of aesthetics, because it addresses vision and de-
sire. Legal theories, whether of denial or despair, remain governed by the
desire for order and coherence. The rejuvenation of legal theory requires a
new aesthetics, which appreciates the value of disorder by developing al-
ternative metaphors for legal ideals. This question of vision is by no means
secondary. A paradigm shift is marked by an aesthetic no less than an epis-
temological shift. The shift from the premodern to the modern was marked
by a change in music and art no less than in science and technology. We are
going through such a change now, and clues to the metaphors which we will
need in order to make sense of it lie all around us.

To combine these two critiques requires an integration of CLS and le-
gal pluralism. This integration has two aspects. On the one hand, pluralism
must take from CLS an indeterminacy of meaning to accompany its famil-
iar insistence on an indeterminacy of sources. Such a project serves to un-
dermine the reification of legal space: this is the first critique, which I ad-
dress in this movement. On the other hand, CLS must take from pluralism
its celebration of disorder and multiplicity. Such a project serves to advance
anew aestheticideal in tune with the tenor of the age: this is the second cri-
tique, which I address in the movement which follows.

Dimensions of Indeterminacy

On the indeterminacy of legal meaning, CLS has been exceedingly vigor-
ous. On the other hand, as we have seen, pluralism has tended to reify a
particular “legal system,” of whatever kind, as if its internal principles and
meaning—"the law of the state” or “customary law,” “
local Mafia,” or the law of England or of a tribe in Papua—could be de-
termined with precision. This then has been the strength of CLS and the
weakness of legal pluralism. But when it comes to the multiplicity of legal
sources, CLS has yet to incorporate the insights of pluralism. There is still,
in much “critical” writing, an overweening faith in the exclusive authority
of “mandarin materials” to determine legal ordering.

To avoid the reification of law, we need therefore to combine these as-

the tax laws of a

pects. The sources of law no less than the content of laws are indeterminate
and multiple. Moreover, these elements of indeterminacy are mutually in-
teractive. Law does not just exist in four dimensions but as a human intel-
lectual creation: a product of five dimensions. We are not located “in” law
any more than we are located “in” time and space but rather consistently
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reinventing them through acts of symbolism and interpretation. This can
be understood on three different levels.

First, indeterminacy is a function of the multiple entities, formal and in-
formal, responsible for the interpretation of legal texts. Let us not imagine
that there is a magical osmosis been word and world, between what “the
king ordaineth” and what his citizens experience. Not only legislators and
judges decide what a law “means”; academics and lawyers, journalists and
politicians, policemen and bureaucrats also do. As Robert Gordon writes,
“We'll never understand the power that legal form holds over our minds
unless we see them at work up close, in the most ordinary settings|,] . . . the
field levels of lower-order officials, practitioners, or private law-makers.” 84
At each step along the way, there are acts of legal interpretation. For ex-
ample, perhaps the single most important development in the history of
Western law was the reception of Roman law into medieval Europe, a pro-
cess accomplished above all by academics in a movement distinct from ei-
ther the political or the narrowly “legal” professions.®> Academic influence
on the meaning of law today exists not through the articles scholars write
but simply by misleading generations of trainee lawyers.

To take as another example the question of bureaucracy, let me turn once
more to drug policy. One central issue that arose throughout the world in
the administration of new drug laws in and after the 1920s was whether it
was legal for doctors to prescribe “dangerous drugs” simply to “maintain”
addicts on a controlled dose of their drug of addiction. Australian regula-
tions in several jurisdictions expressly prevented this.®¢ Despite the clear
words of the statute, the maintenance of a sizable number of middle-class
addicts continued for over thirty years as a settled policy requiring the con-
nivance not only of state law-enforcement agencies and health departments
but of the Commonwealth government. Provided the addicted user was be-
ing prescribed the drug by a medical practitioner and being supplied by only
one chemist, the government authorized an additional amount of the drug
needed to fulfill their requirements.

What was “the law” in this case? Was the Department of Health
“wrong” ? This mischaracterizes the situation. Law is a matter of authorita-
tive interpretation, and in a world of conflicting interpretations the ques-
tion of meaning resolves itself into the question of who decides.’” The sit-
uation might be different if there is no genuine belief in the legitimacy of
the interpretation being acted upon, for in that case the “internal aspect” of
law, the belief that the legal obligation in question “ought” to be followed,
might be absent.®® But that is not the case here. Law does not exist without
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legal interpretation, exercised by a raft of institutions, all of which refract
and influence what is experienced as law.

Second, not only institutions, but communities, serve an interpretative
role. This is Bob Ellickson’s argument, in bringing R. H. Coase’s simplistic
but celebrated story of the rancher and the farmer out of the realm of fable
and into the “real” world. According to Ellickson, questions of cattle tres-
pass, fencing rules, and so on are not resolved “in the shadow of the law,”
as Coase had argued, but in fact through the application of norms consti-
tuted by a variety of social mechanisms. Ellickson argues that the commu-
nity of Shasta County, his case study, continually “got the law wrong” in
the principles it applied, but the cattlemen, despite all evidence to the con-
trary, believed that it was the insurance companies and the courts who were
making the mistake.®

Here, I think, Ellickson misses the point. The practice of cattlemen and
farmers demonstrated a consistent understanding of “the law,” and, al-
though it might have been different from the principles applied in the courts
from time to time, their understanding had a shared and binding meaning
for them. The legal texts of judicial decisions may be an important aspect of
what counts as “law,” but social practices are also interpretive. In this con-
text, it is not helpful to try to contrast “official” with “unofficial” law or
“law” with “nonlaw.” There was no such conflict, by and large, in the con-
sciousness of the Shasta County community.

Third, the proposition that law involves both a multiplicity of interpre-
tations and a multiplicity of norms applies to individuals as well as to groups.
Law involves the interpretation of norms and the mediation of concepts in
a way which is experienced differently for each of us. For the most part, I do
not experience “law” as saying one thing and “informal norms” as urging
another. On the contrary, the two come together in my mind and influence
each other. The result is that law means something to me which is different
from what it means to you, just as does a piece of music or a book. This psy-
chological and personal dimension of legal meaning most actively under-
mines the reification of “the legal system” as an entity which could ever be
capable of objective definition.

As Marc Galanter said, law is to be found in the courtroom no more than
health is to be found in hospitals.®® From time to time law is an external au-
thority which may arrest us or fine us. In these cases, or even in the face of
the threat of such action, we might characterize law as a code marked by the
dyad legal /illegal or as principles marked by specific procedures of justicia-
bility.”! From the legal realists to postmodernists such as Dragan Milovano-
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vic, from CLS’s hermeneutics of suspicion to Ronald Dworkin’s herme-
neutics of credulity, law is treated almost exclusively in its juridical, not to
mention juridogenic, dress.?? But for most of us most of the time, law wears
mufti. Undoubtedly, in the process of the social construction of law which
marks our most typical experience of it, we are all gravely affected by le-
gal texts and judicial decisions—either because we read them or hear about
them—and by the pronouncements of law made by judges, lawyers, or
academics. But these influences are at the same time intermingled with our
other normative beliefs, cultural, religious, literary, or personal; and with
myths, archetypal and urban alike, about legal obligation.”> All these influ-
ences affect our individual understanding of what we believe the law re-
quires of us.

How we think about law is relevant to its character as law. The attitudi-
nal aspect of law was, in fact, one of Hart’s most important insights. In draw-
ing attention to the “internal aspect” of law he acknowledged that law is a
question of self-regulation as well as of the imposition of order by an ex-
ternal power. But Hart never pursued these ideas as an aspect of meaning
rather than simply of legitimacy.?* Just as our ethics are created by the com-
plex interaction of authoritative texts (such as the Bible or Aristotle) and
significant interpretations (such as those of priests or philosophers) with
social norms and personal values, so too the law is subject to interpretation
on all these levels. The result is that law is a psychological phenomenon in
which we all interpret its claims upon us in a slightly different way or form.

The human dimension is necessary to any genuine pluralism, for it re-
jects the reification of “system,” “society,” or “community” as a thing which
can think or read. Law is not manufactured by “a multiplicity of closed dis-
courses” % because it is only realized in the actions of particular human be-
ings who exist simultaneously in several discourses and who are, therefore,
themselves plural. We must go beyond understanding law as a system, a
clash of systems, or even as the interaction of subsystems if we are to take
full account of the lessons of indeterminacy.

In these ways, therefore, it is evident that the insights of pluralism must
be extended to combine a pluralism of sources with a pluralism of mean-
ing. Legal pluralism in its original incarnation operated according to a spa-
tial understanding of “law’s empire.” It saw informal norms as operating
first “under the law” and then in the “shadow of the law.” ¢ Later writers
have suggested that norm creation is a process which goes on “without the
law.”%” We need to take another step and recognize that pluralism in fact
operates “within the law” and indeed within the law within ourselves.®

We see some glimmers of this more radical pluralism within rather than
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between social systems in a variety of recent scholarship. Peter Fitzpatrick,
for example, has recently turned his attention to the inherent problems of
legal interpretation. The notion of “integrative pluralism” suggests that ul-
timately the interpretation of law’s meaning is a question for each of us to
resolve, integrating in our minds a whole variety of normative demands.”
The need to extend ideas of indeterminacy to legal pluralism has perhaps
been most suggestively explored by Santos, who moves toward an idea of
“interlegality” according to which codes and norms are mixed in reality
and in the contents of our minds.'®

[W]e see at work not one legality, but a network of different and
sometimes conflicting legalities: local informal legality, state legality,
transnational human rights legality, “natural” law legality, insurgent
and revolutionary legality, and top-down terrorizing legality.'o!

In the favela of Rio, for example, state law, the law of the shanty, and moral
and procedural principles are all interconnected and form a complete and
different whole. There is no conflict between the demands of one system of
law and another here, only an interplay which finally resolves itself as “the
law”: a manifestation in response to a particular conflict.'°?

Reimagination: Space and Chaotics

The map is an appropriate metaphor for the reimagination of legal theory
by critical legal pluralism. It is a metaphor about how we understand space
and therefore in keeping with one of the main themes of this chapter. For-
malism, I have suggested, is legal geometry and pluralism is legal geogra-
phy: they are each ways of mapping space. But the spatial metaphor best
suited to this reimagination is legal chaotics. Now chaos is a grand and mul-
tifaceted idea. Chaos theory itself is a collection of perspectives in a wide
variety of disciplines rather than a single body of knowledge.'%> The science
that emerged through and out of the rubble left over from the cataclysmic
clash of modernist ideologies— capitalist, fascist, socialist—had many as-
pects: indeterminacy, uncertainty, and quantum theory come to mind. But,
to overgeneralize, chaotics displays an interest in space relativized rather
than reified, nonlinear rather than linear, complex rather than simplified.

Take the fractal.'®* A fractal is a way of measuring the degree of rough-
ness or irregularity in an object; a fractal maintains that complexity regard-
less of the scale of analysis adopted. A coastline is a good example. If you
look at a map, say of a country, it has a certain irregularity to it: you see
tangled lines that represent rugged cliffs or meandering rivers.'®> If you
enlarge the scale, this tangled quality does not disappear. Bays and inlets
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turn out, on closer inspection, to have bays and inlets of their own. At
every level, there is a certain degree of complexity—a fractal dimension—
which does not change. No matter how detailed the map, the fractal di-
mension remains the same. The measurement of the length of a coast de-
pends entirely on the scale of measurement adopted, which determines
those irregularities which get noticed and measured and those which do
not. There is no final answer. The map of a coast is an infinite line nested
in a finite space.

In the humanities, the image of the fractal bears a striking similarity to
the approach of Foucault. He too is concerned to draw our attention to simi-
larities in contour between different disciplines; he too insists that the de-
gree and character of the implementation of strategies of power of a certain
time remain constant regardless of the level of analysis.'* The “disciplinary
society” surveys and controls its members at every level from the most in-
timate to the most general.’”” There is a seamless constancy to this process
which is, perhaps, fractal in nature.

In law, legal chaotics adds complexity to the geometry and the geogra-
phy of the map.1%® All maps—all theories of law or the legal “system”—
are metaphors whose worth varies depending on their function. For some
purposes, it is useful to focus on law as a system of rules, or as a series of
judgments, or as a species of practice. For some purposes we need general-
ity and for others, specificity.

Santos develops the metaphor in just this way. Each of us carries many
maps around with us, varying in scale, projection, and symbolism. One
need only recall the elaborate symbolism and ornamentation of medieval
maps, their interlaced portrayal of spaces physical, relational, and mytho-
logical, to appreciate how various, political, and deceptive is the work of
map making.'® The different symbolism of modern maps, the equality of
perspective they attempt to achieve in their efforts to capture a part of the
world as seen from beyond its boundaries—from some all-seeing and ex-
ternal point—all this does not suggest that maps are now any less selec-
tive than they were but only that the contours of that partiality have
changed.'1°

So it is with law: there are many maps, each of which draws attention to
various features, scales, relationships, and values to the utter exclusion of
others. At times it is relevant to think about law as an emanation of the state,
and at other times the customs of a small community are what concerns
us.!'"* The only perfect map, as any cartographer will tell you, is drawn on
the scale 1:1. To ask “what is law?” is like asking what map to use; it de-
pends utterly on why we want to know:
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The large-scale legality is rich in details and features; describes behav-
iour and attitudes vividly; contextualizes them in their immediate sur-
roundings; is sensitive to distinctions and complex relations between
inside and outside, high and low, just and unjust. . . . On the contrary,
small-scale legality is poor in details and features, skeletonizes behav-
iour and attitudes, reducing them to general types of action. But, on
the other hand, it determines with accuracy the relativity of positions
(the angles between people and between people and things), provides
sense of direction and schemes for short-cuts and finally it is sensitive
to distinctions (and complex relations) between part and whole, past
and present, functional and non-functional .2

Further, to concentrate on the statewide—or the supranational—ema-
nations of law is to ignore the differences in how different communities, for
example, understand and receive law. To focus on the “community” as a
homogeneous group of perceptions is to ignore the divisions without that
community. Even to focus on subgroups is to ignore the differences be-
tween individuals’ own understandings of law. It is a problem which femi-
nist legal theorists, in particular, have been forced to face in recent years,
confronted from within by critics who resist the essentializing project of
making generalities about what it is to be a “woman” in the world.’ In re-
sisting the reification of law, pluralism no less than chaotics must appreci-
ate that the process of segmentation is never ending. The law is a network
of interactions characterized by a high fractal complexity. This suggests not
only a purposive approach to theory but a humble one. Law is an infinite
line nested in a finite space.

A second aspect moves the discussion from theory to praxis and from the
present to the future. Chaos develops because many biological systems are
dynamic: the rules which govern their operation interact with each other. It
is this interaction which makes the function they describe nonlinear. Most
typically, interaction occurs because the output from applying the rules
which operate in the system becomes an input in the next operation of the
system, thus creating a vast feedback loop.!

Let us think of law as a series of actors in a web of influential communi-
ties: judges and lawyers, bureaucrats and police."® Each of these “variables”
has its own responses to a legal question, and these responses influence the
responses of other actors in a never-ending cycle of intensifying perturba-
tion. It serves us well to understand that this process is itself a dynamic one
and its results therefore nonlinear. For law is generated by the constant it-
eration and reiteration of rules and understandings, a feedback loop as in-
herently unpredictable as Chinese whispers.
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The legal regulation of “drugs” again provides an example. Drug laws
were enacted to lessen use. Yet this legislative framework has instead been
responsible for the impoverishment of inner cities, the sickness and death
of drug users, a vast drug market, and in many places a hopelessly corrupted
political and judicial system."1¢ From its beginnings in a few countries such
as the United States, the ramifications of this legislation have encompassed
the globe in an ever-expanding sequence of unintended consequences, un-
foreseen alliances, and the perturbation of good intentions.''” It is a story
that evidences the ultimate failure of the modernist ideal of law as control.

To accept the limits of predictability in law is perhaps to recommend a
certain caution in the implementation of legal regulation. It contrasts the
modernist dream of order with the significance of the practical limits to hu-
man knowledge.® The natural world—and a fortiori the human world—
is not a giant clock, nor are we but cogs within it."*® This approach, then, is
not quietism; on the contrary, it is the standard model which encourages
passivity. Modernism assumes almost without exception that “systems”
are normally linear in function. Imagine a diagonal line on a graph, the end
product of a linear equation: the implication of this model of the world is
that the scale of action corresponds to the scale of transformation.'2° A small
input will have a proportionately small output. But nonlinearity turns that
on its head. Small variables have disproportionate results as they magnify
and feed back through the system. The model of chaos implies the impor-
tance, and indeed the imperative, of “local knowledge” and local action.!?!
Its message is, in part, the interdependence of every scale of human inter-
action. There is an endemic overstating of the power of law on a macrolevel
in our society. But as pluralism and chaotics alike attest, social change does
not take place by legislative pronouncement.

CRYSTAL LITURGY—TOWARD AESTHETICS:
NEW METAPHORS FOR LEGAL THEORY

“Around five o’clock in the morning, a lone bird improvises,
surrounded by fine fragments of sound, by a halo of harmony lost
high in the trees. Transposing that to a religious level, you have
the harmonious silence of heaven.” 122

From Newton to Mandelbrot

We are all products and producers of our era; as legal theory by and large
has matched the beliefs and anxieties of modernism, so this emphasis on il-
lusion and metaphor, indeterminacy and incoherence, pluralism and sub-
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jectivity, is part of the new spirit of the times.'?> We are living through a
paradigm shift in the epistemological foundations of society. A shift in in-
tellectual paradigms requires a shift in aesthetics, which will not deny, de-
spair, or merely accommodate change but will rather embrace and develop
it.1?* Legal theory always embodies an aesthetic element, as we have seen,
and to date this aesthetic has been resolutely modernist in character. The
transition to a critical legal pluralism, therefore, requires new metaphors
and a new way of seeing.

The change from linear to nonlinear aesthetics has been a fundamental
element of both the intellectual appeal of chaos and of its intellectual tra-
jectory.'?> Benoit Mandelbrot and Heinz-Otto Peitgen, for example, have
both intentionally contrasted the image of the fractal with the “geometric
straight-line approaches” of modern art and have thus defended the new
sciences on aesthetic grounds.'?¢ John Briggs similarly insists that “art has
always been fractal. The science of chaos is helping to newly define an aes-
thetic that has always lain beneath . . . changing artistic ideas.” 1?7

The aesthetics of modernity—in legal and political theory as in science
and music—spoke to the necessity of order and coherence. It was the beauty
of clockwork time and geometric space. This paradigm of beauty, Hobbes-
ian and Newtonian,'?® established a dichotomy between anarchy and order
as it did between tradition and reason. Here Arnold Schoenberg, in some
senses the herald of modernism in music, proves himself to be a complex
figure. A system builder, certainly, but at the same time he believed his
compositional structures created order not of the human kind but rather
(like the order within chaos) one that could not be deciphered or predicted.
[t was rather a subterranean order, beyond the powers of the analytic mind,
felt but not perceived. Schoenberg set his face against the static and the
beautiful and advocated instead a new aesthetic built on change, dynamism,
and responsiveness.!?

In this new aesthetics, which has been emergent through the century,
the dichotomy of anarchy and order has been shattered. “Is this the face of
chaos?” asked the front cover of Scientific American, somewhat astonished
at the gorgeous technicolor mathematical models of fractals it had pub-
lished. Chaos, it turns out, is beautiful and colorful; in architecture, art, and
human life, we value the nonlinear and the fractal and find, on the con-
trary, linearity to be deeply alienating.’®® Chaos, then, is not to be feared
and not to be confused with anarchy. It is above all an appeal to complex-
ity and to the surprise it promises. These elements of unpredictability —
our expulsion from the divine and unchanging order of Paradise—asks us
to abandon the relentless and arrogant system building of modernity and
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direct our attention instead to the poetry and power of the local and the par-
ticular.’®! In this sense, chaos theory is ultimately empowering. Butterflies
matter.

The aesthetic dimension provides a valuable tool for understanding law,
as [ have argued. But it is also an essential element of what the normative
means and an essential element in how that normative vision gains accep-
tance. If the “abyss” into which legal theory has plunged has been its yearn-
ing for coherence, it is on the other hand only by an embrace of complexity
that we will truly have come to the “end of modern time” and the begin-
ning of something else.

The aesthetic of pluralism, in keeping with the aesthetic spirit of the
time, celebrates multiplicity in stark contradiction to the legal trinity of co-
herence, order, and control. Uncertainty, indeterminacy, unpredictability,
particularity: these are not failures of analysis if we abandon the equation
of order with beauty and chaos with ugliness. Pluralism is local knowledge
and local action, a recognition of the cultural, communal, and individual
construction of legality.

Though modernist liberal theory claims to value pluralism, it does so as
a kind of safety valve: unprepared to decide which “good life” is objectively
to be preferred, we allow people and communities to make their own choices
with a minimum of interference—not because these differences are them-
selves desirable but because liberalism has no way of arbitrating between
them. Pluralism is valued as a necessity and as a process, because it allows
us to live the kind of life we want.'3

Social communities often seem to be expected to position themselves in
one of two characteristic ways: by assimilating or through the creation of
kinds of ghettos. Both are static conceptions which limit social change ei-
ther by expecting one tradition to absorb another or by isolating one from
another. The assimilation valued by modernist monism is in denial. It con-
ceives of a single community as a product of homogeneous space and lin-
ear time. The ghettoization of modernist pluralism is in despair, for it con-
ceives of multiple communities as a product of reified space and frozen
time—as unchanging and impermeable. The so-called pluralism of the
Internet or of niche marketing, for example, every person connected to a
“virtual community” of interests in the privacy of their own home, is not
a critical pluralism at all. There is no interaction here; it is the multiplica-
tion of monisms, the ghettoization of the mind. It limits and controls our
interaction with difference and encourages a retreat into stasis and solip-
sism. The nightmare of this image can be well imagined, a city of a million
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unconnected lights, each of us alone and typing silently in the half-light of
a computer screen which reflects back only ourselves.'??

The aesthetics of critical pluralism must go further. It is not about pre-
serving intact the hermetic integrity of any particular community. On the
contrary, beauty lies in their conjunction, in the way tiny perturbations may
have unpredictable results. The result is a vibrancy and anticipation which
is worth celebrating not just in spite of but because there is no predicting
where it will end up. Unger and Santos have written in utopian vein on the
creative and spiritual benefits to be obtained by living on the margins and
the frontiers, by living a life governed by reinvention and destabiliza-
tion.'3* The study of chaos and its marvelous complexity is a study of the
wonderful things that happen when the going gets turbulent.

The connection is clear: both chaos theory and pluralism aim to mul-
tiply and to weaken boundaries.'* Even more generally, “chaos is a science
of process rather than [of] state.” 13 If capitalism celebrates “having” and
communitarianism celebrates “being,” then pluralism celebrates “becom-
ing.” Instead of denying the loss of control or despairing at it, we can wel-
come the question marks it brings.'>” Within the aesthetic of modernism,
diversity and nonlinear change have always been seen as threatening. Mod-
ernism encourages fear at the thought of unpredictable movement, and we
see this fear all around us: in the fear of social change, the fear of drugs, the
hatred of immigration. The new aesthetic, on the contrary, sees the beauty
of turbulence and, in our own lives as in our societies, appreciates the
whorls and eddies of everyday life. As Messiaen and Schoenberg in their
own ways recognized, there is a beauty to dissonance and an order to change,
though it is not an order that can ever be predicted or subjected to human
control.

From Bach to Messiaen

These ideas are not just descriptive: no legal theory ever is. It is a norma-
tive vision which gains strength from its aesthetic vision. Aural metaphors
in particular express in aesthetic language the aspirations of pluralism. Plato
warned that “when modes of music change, the fundamental laws of the
State always change with them.” 1% Jacques Attali said something similar:
“For twenty-five centuries, Western knowledge has tried to look upon the
world. It has failed to understand that the world is not for beholding. It is
for hearing. It is not legible, but audible.” 13

“Sight isolates, sound incorporates,” wrote Walter Ong.'* Sight is the
most specific and the least diverse sense. It provides a single perspective, a
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unitary point of view, and a sense of distance. On the other hand, we hear
from every direction at once. To see is to see one thing at a time. To hear is
to be enveloped by diversity. So too, colors, like smells, commingle when
mixed and amalgamate to form something completely new. Sounds do not
operate like that. They do not, in fact, blend at all but maintain instead their
integrity.14!

The Middle Ages were tactile and aural, but dramatic technological de-
velopments such as printing, and spectacles, for example, heralded the birth
of an intensely visual culture.’? Philosophy has laid great store in the cen-
trality of sight and the eye at least since the Enlightenment: for its ratio-
nality, for its distance, for its monism. For Foucault in particular, but by no
means exclusively, sight has been central in the development of power re-
lations in modernity. The gaze is an act of objectification, distancing, and
surveillance; the ideal instrument of modern discipline is the Panopticon, a
structure which enables all within it constantly to be seen by unseen au-
thority."*> Modernity is the condition of the tyranny of the eye and Luis
Bufiuel’s razor-sharp assault upon it a sacrilege.#*

Marshall McLuhan argues that we are becoming again a culture of hear-
ing, and Bernard Hibbitts emphasizes the changing metaphorical nature of
American law, the growing use of metaphors of “hearing” and of “voices”
in legal doctrine and legal theory.'*® The changing paradigms of our age in-
volve a movement from the visual to the aural, which is itself a movement
from monism to pluralism.'#® But the character of music itself is changing.
When we try to think about “time” or “space,” our understanding is ini-
tially overborne by our modernist interpretation of it. So it is with music.
How then has the paradigm shift away from this intellectual framework af-
fected music? And what might this change tell us about a new pluralism?

Let us go back, from World War II to World War I and from the confla-
gration of modernity to the first intimations of its flammability. Vladimir
Nabokov writes about Sounds. It is 1914; the sounds of change knell Ro-
manticism’s doom: “An instant passed. During that instant, much happened
in the world: somewhere a giant steamship went to the bottom, a war was
declared, a genius was born. The instant was gone.” ¥ That was the year
that Alban Berg began his revolutionary opera Wozzeck. The development
of atonality, though still shocking to the ear, does not mark the death of
modernity any more than trench warfare or Guernica, Auschwitz or the
gulags.'*® On the contrary, they each manifest the inexorable unfolding of
its rationality. In the case of the twelve-tone system, that is particularly evi-
dent. Arnold Schoenberg is insistent that his work, far from undermining
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Beethoven and Brahmes, is their natural heir and successor: here the democ-
racy and finitude of the musical staff—the impossibility of any sound other
than the twelve semitones which it depicts, and the radical equality and
independence of these notes—is pursued relentlessly.'** But as Theodor
Adorno wrote, Schoenberg marks the turning of modernity against itself,
“the suppressing moment in the domination of nature, which suddenly
turns against subjective autonomy and freedom itself.” '** Modernist poli-
tics and music—and legal theory, too—share an aestheticlove of the reified,
the abstract, the individualized, the austere, the systematic.

For Nabokov, the anticipation of those acoustic traumas, let alone the
demise of modernism that was to follow its excesses, fills him with intima-
tions of loss. He looks instead to the past for comfort.

You were playing Bach. . . .

I had a feeling of enraptured equilibrium as I sensed the musical re-
lationship between the silvery spectres of rain and your inclined shoul-
ders, which would give a shudder when you pressed your fingers into
the rippling lustre. And when I withdrew deep into myself the whole
world seemed like that—homogeneous, congruent, bound by the laws
of harmony. I myself, you, the carnations—at that instant all became
vertical chords on musical staves. I realized that everything in the
world was an interplay of identical particles comprising different kinds
of consonance: the trees, the water, you. . . . All was unified, equivalent,
divine.’>!

Nabokov’s view is predicated on the assumption that harmony is a question
of the configuration of “vertical chords on musical staves.” That is, each
note is married to those that sound at the same time (vertical chords), ac-
cording to predetermined principles of order (musical staves).

[ want to interrogate that phrase “vertical chords” first. Nabokov’s un-
derstanding is Romantic. For him, one starts with the melody—only one
at a time allowed. From the melody derives the harmony which supports
it. And the harmony having been decided upon, the other musical parts are
simply slotted in to their relevant supporting roles. Each part is but a ser-
vant of the harmony determined by the melodicline. Nothing could be more
monist, more modernist, than the melody, whose supremacy throughout
the nineteenth century relegated every other voice to the role of a vertical
—a pillar—in its support. And though the number of “voices” to be heard
at one time grew and grew, the independence and clarity of each individual
voice was accordingly lessened.

Nabokov listens to Bach, then, with the ears of a late-Romantic Russian.
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He listens to polyphony, but he hears vertical harmony; hearing harmony,
he understands it to mean vertical unity. On the contrary, the polyphony
of a Bach fugue grants to each part a radical independence and equality. Each
line develops according to its own internal dynamics, and there is therefore
a pluralist and horizontal rather more than a monist and vertical impera-
tive. Of course, there is a harmonic coordination at work, but we must be
careful not to misstate it. In polyphony, the many voices come together at
the same time as they remain apart. Harmony is not alchemy.

The message of polyphony is far more complicated than a mere “verti-
cal chord,” and it is a message with which the contemporary world finds it-
self much more in tune than the modernists and Romantics ever were. That
is why Bach had such a mixed reputation until Felix Mendelssohn began the
process of rehabilitation almost a century after his death and why Bach’s
canonization has never been so secure as now. It will not do to say that we
were right and the past was wrong; we have experienced a shift in aesthetic
paradigms and find ourselves, in some ways, closer in ear to the eighteenth
century than to the nineteenth.

The strength of the metaphor of polyphony is that it provides a model
for the diversity and fragmentation of the contemporary legal order which
currently provokes much disquiet. A fugue is, literally, flight, parts tum-
bling one upon the other in independent and turbulent conversation. Lis-
ten to Bach, and let its infinite complexity astonish you, its whorls and ed-
dies, subplots, new directions, and sudden reunions.

Polyphony has on occasion been cited as a model for law, though often
without much understanding of how it actually works.'>? The very word
polyphony—*plural voices” in interrelationship—is a key to understand-
ing legal pluralism: it tolerates difference and conflict as a melodic model
does not. It would see the interaction of different social groups and individ-
uals as mutually constitutive, as the notes in a chord are, in a quite physi-
cal sense, mutually constitutive. It would celebrate diversity and indepen-
dence rather than coherence and unity. Above all, the image of “voice” is
about harmony, not silence and “peace.”'>* The image of voice is a noisy
one, and it connotes sounds constantly in contention.

What of the “musical staves” which ground Nabokov’s harmony? Here,
on the contrary, we find ourselves much more distant from Bach than from
the modernists. A staff is a kind of a grid which marks the parameters of the
possible in music. It establishes norms and limits, customary and shared
expectations within which the composer functions. From the development
of modern notation codified by Franco of Cologne, which T discussed in
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“Motet,” to the very recent past, composers despite their radically differ-
ent sensibilities have worked within a common framework, a common law.

For Nabokov, the existence of these staves is assumed—in music, and in
society. They are the common norms of which we are all part. When he
writes of our basic consonance, an “interplay of identical particles,” he sees
us all taking our place against a shared field. We are all notes on the same
staff of life. It is this shared background which configures his empathy. This
reflects Foucaults characterization of the modernist mentality, in which
everything—the species, the coin, the alphabet, the atom, and the human
subject—is understood as unitary, equal, individual, modular, regular.'>*

We live in a world in which those staves have faded away to nothingness.
Compositional techniques have burst the bounds set down by Franco of
Cologne: new sounds are now possible, but at the same time the reinven-
tion, by every composer, of tonality, sonority, and notation has led to a rad-
ical individualization of musical language, an interiority of meaning. With
the death of the shared reality which those musical staves represented, in-
evitably the author has become alienated from the audience. Much music
now expresses but does not communicate. Here we are faced with the para-
dox which Derrida has done so much to expose. In inventing a language
which is unique, cleansed of the ambiguity which pollutes any vocabulary
shared among others, we create a purely personal and therefore ultimately
incomprehensible symbolism."*® The insularity of Western “classical” mu-
sic, caused by its loss of a shared language, may eventually lead to silence.
But on the other hand there remains a creative possibility opened up by the
constant reinvention of communicative codes, of musical syntax as well
as musical semantics.'> This possibility is essentially a pluralist and cha-
otic one. It requires reinvention on an entirely localized and specific basis,
through “individuals and small groups [who] dare to reclaim the right to
develop their own procedures, their own networks.” 157

Nabokov’s “musical staves” have been lost in law as in music. As Franco’s
notation and the totalizing ambitions of state law arose together, so also are
they in decline. Speaking literally, we have lost the common law, a sense
of widely shared and understood values: pluralism exists in the subjective
comprehension of legal meaning as in the multiple sites of legality. This
then is the preeminent task of law in the postmodern era: to provide the fa-
cilitation and freedom of polyphony, understood as more than obediently
vertical chords, through a world in which the musical staves on which we
build our life are invented by each of us anew. The beauty of any legal sys-
tem built on these principles will not be homogeneous, congruent, unified.
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It will not even be coherent. Rather, it will resemble chaos in its unpre-
dictability and its interactive complexity. But there is more to harmony
than peace and more to beauty than coherence.

The end of modern time is neither a moment of despair nor a retreat into
silence. Itis the promise of something different, something disorganized but
liberating. We hear a glimpse of that vision of the future in Messiaen where
a surprising beauty shrouds his work. First, there is the value he places on
an individual note, a single note or repeated note going on almost eternally,
it seems, loaded with a weight of emotion which seems only to intensify the
longer it continues.'%®

Second, the piano in particular often has “tangles” of notes thick with
dissonance. Not one, but crowds of notes compete for attention under the
hand of the pianist. Yet Messiaen makes of this cluster of discord some-
thing lustrous: “ Tangles of rainbows.” There is something spiritual in these
dissonances which makes me wonder whether the most beautiful sound
might not be the most various, the most discordant. Dissonance here is not
experienced as rivalry or irresolution but as an infinite and all-inclusive
unity. The “harmony of heaven” might not be silence but on the contrary
the capacity—and the willingness—to hear every note, to the fullness of
its truth, at once. Again, there is a strong sense in which reading Schoen-
berg only as the creator of an authoritarian order, a musical fascist, does an
injustice to his role in developing this new aesthetic. For Schoenberg, long
before Messiaen, claimed to be involved in the “emancipation of disso-
nance” and the destruction of the old order of human certainty. In its place
he founded a vast new palette of expressive possibilities on which compos-
ers such as Messiaen have been able to build with imagination and freedom.
As Schoenberg wrote, “here, liberated dissonance became anew harmony,
psychological chaos, a meta-sensuous order.” 1> Releasing the potential of
dissonance from the shackles of Romantic harmony is emblematic of what
amounts to an ultimate pluralism.'¢

Finally, Messiaen always focuses intently on the symbolic and emotional
meaning of rhythm. Rhythmic forms are charged with extraordinary sig-
nificance throughout his work: “As a musician, I have worked on rhythm.
Rhythm, by its very essence, is change and division. To study change and
division is to study Time.” 161

Modern time is one thing: linear, absolute, objective, and reified. It di-
vides the world into isolated and equal parcels, symbolized by clockwork,
the metronome, and serial composition. But for Messiaen, time is rhythm,
changeable and subjective. It exhibits a care for relationship for it exists
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only in combination. As one becomes absorbed in rhythm, one can learn
the lesson of our interdependence and mutual constitution. Here then is a
final contemporary metaphor for critical pluralism: a theory which does
not conceive of human beings as equal and abstract but instead as related,
interdependent, and context-specific. Exemplified in the work of Messiaen,
the “end of time” may also be the beginning of rhythm.



Quodlibet

Just Aesthetics and the Aesthetics of Justice

Quodlibet [a. L. quodlibet (f. quod what + [ibet it pleases (one)) . . . ]
1. Any question in philosophy or theology proposed as an exercise
in argument or disputation, hence, a scholastic debate, thesis or
exercise on a question of this kind. . ..
2. A fanciful combination of several airs; fantasia, medley.

—Oxford English Dictionary

Variatio 30. Quodlibet. a 1 Clav.
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Music is not just noise: it has rhythm, harmony, tone, and so forth. But an
important difference between the two is form, which is always a system for
the channeling and control of power.! Noise without form is a weapon.?
This is why the relationship of form to content, and the speaking of each
through the other, has been such an integral aspect of these Songs without
Music. Formally, I have attempted to communicate my understanding of
the meaning of law, the forces which influence it, and the nature of inter-
pretation precisely through the structures I have developed and the meta-
phors I have adopted. Substantively, and in light of the understanding of
the aesthetics of change outlined in the “Quartet for the End of Time,” I
have urged a broad pluralism, a joy in difference for its own sake, a restraint
on legislative social control and regulation, and a focus on local knowledge.
But none of this is to say that there is no place for “law” in society. Law is
one of the ways in which form is developed in society, and law expresses it-
self through form and structure and style and ritual. Form and content are
bound together. To abandon form altogether is to abandon creative tension,
foritis through the constraint of form that content forms. Peter Brooks puts
it this way:

The realm of the aesthetic needs to be respected, by an imperative that

is nearly ethical. . . . [Plersonality must be tempered by the discipline

of the impersonal that comes in the creation of form. “Form” in this

sense is really an extension of language, which is itself impersonal in

the same way. . . . To understand that [language] possesses and defines

us—that it is a formal system in which and through which we speak—
is a necessary condition of subjectivity.?

We come now to an exercise in disputation. If aesthetics is about lessen-
ing and pluralizing laws, what does it say about justice? Is aesthetics silent
as to the contours and meaning of justice? Is aesthetics, ultimately, of ana-
lytic but not of normative significance? Does it describe but not choose
among different values? On the contrary, the aesthetic suggests very
strongly a particular normative dimension in the pursuit of justice. This is
the argument I will pursue in the fantasia which follows. A quodlibet was
frequently used as the short, concluding section of a set of variations, in-
tended to play on the themes of the rest of the piece, but in a more liberal
and reflective style. The same is true here.

Justice is inevitably connected with aesthetics. We might begin by noting
that they share a history of contention. The literature on both is vast, yet
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there is no agreement as to their meaning. The philosophy of aesthetics
seems to be a series of false starts and new beginnings. So too with justice,
which is described according to a wide variety of different frameworks
—as procedure or as content, as desert or as fairness—while the adherents
of one have little to say to the advocates of another.* One begins to suspect
that “justice” is nothing but a rhetorical spice used to mask the stench of
festering prejudices.

The meaning of justice and of aesthetics is not, then, a matter for agree-
ment. [t seems to encompass a variety of contradictory impulses, and we
can concede, with Plato, that the good is never entirely knowable, “for it
does not admit of verbal expression like other branches of knowledge.” > Yet
the history of aesthetics is replete with dogmatic assertions as to the “in-
herent” nature or necessary shape of beauty. Now, undoubtedly both jus-
tice and aesthetics are felt to be unarguable in our lives. Beauty, says Kant,
is experienced as something so compelling that we take it to be universal:

Since the judgment of beauty or of taste must be universally and neces-
sarily valid for all men, its ground must be something identical in all
men. . . . For the fact of which everyone is conscious, that the satisfac-
tion [in the judgment of beauty] is for him quite disinterested, implies
in his judgment a ground of satisfaction for all men. . .. For it has this
similarity to a logical judgment that we can presuppose its validity for
all men.

The same feeling of “oughtness” overwhelms us in the face of justice. An
appeal to justice, like an appeal to beauty, is hard to explain exactly because
it is felt to be bedrock and self-evident. Justice or beauty admit of assertion
but not of definition because they are felt to be axiomatic in our lives. Kant’s
error, however, lay in confusing the experience of universal truth with its
reality. There is nothing absolute or acultural in what counts as beauty or
justice—though it feels as if there is.

It is this absolutism which accounts for the questionable lineage of those
who have sought to incorporate aesthetic arguments into the ethical and
political realm. For Friedrich Nietzsche, the idea of aesthetics was a way of
approaching a world “beyond good and evil.” Through aesthetic arguments,
Nietzsche glorified the beauty of power, the triumph of will over morality,
and those “artists of violence . . . who build states.”” Yet although Nietz-
sche’s aesthetic values are very different from Kant’s, he is equally guilty of
universalizing his preferences. For Nietzsche the “will to power” which
guided his life was never questioned.
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Nazism likewise treated a love of power and force as somehow intrinsic
to the idea of beauty. Joseph Goebbels used the power of aesthetics to quell
resistance, inspire conformity, and subjugate the individual to the state.
“The aestheticization of politics”—Walter Benjamin’s devastating indict-
ment—sums up, on the one hand, the chilling immorality of treating the
state as a work of art and, on the other, the victory of spectacle over mean-
ing, “providing imaginary reconciliations to contradictions that remained
unresolved in the real world.”®

Nazism demonstrates the power of aesthetics but also its corruption. In
fact, what we see in Nazism is above all the manipulation of the modernist
spirit in art. Benjamin argues that “reproducibility” is the essence of mod-
ernism, manifested in the cult of the signature as a guarantor of value and
in the importance of the artist reproducing some trademark style from can-
vas to canvas. Baudrillard likewise declares that the “serial character of mod-
ern art [is] precisely that which assigns value to the singular object.” Not
uniqueness but rather constancy of “gesture and signature” has been the
hallmark of modernism.’

It is this characteristic which was played upon with such success by the
Nazis, gaining emotional force precisely by the massification of gestures
—of salutes and swastikas and blue-eyed blonde youths multiplied divi-
sion upon division. Ironically, the Nazi suppression of modernism in art was
wholesale and vicious. But “degenerate art,” as the famous Munich exhibi-
tion of 1937 called it, included everything generative in the artworld. All
that was left was “art” and rituals which, for the most part, had been ren-
dered deracinated and static.’® Although Nazism was able to successfully
appropriate some of the symbolism and emotional techniques of modern-
ism, it saw only danger in the process of artistic creation itself.

“Process” is the key. To see what aesthetics and justice share, one must
move to a higher dimension of analysis, away from the deeply contingent
claims as to what beauty or fairness “really is” and toward the common
process by which they structure a discourse.! We can draw conclusions
about how aesthetics and justice are experienced and exercised rather than
about what they are said to require. Both are modes of apprehension and
expression: a way of seeing, and not a thing to be seen.’

There are two ways in which the aesthetic process relates to our ideas of
justice and can help to inform it. First, the aesthetic dimension is part of our
best understanding of the nature of justice in our society. This is the aes-
thetic nature of justice. Second, the aestheticis, in itself, a liberatory process
which aims “to retrieve the totality and harmony of the human personal-
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ity.” 13 Appreciating aesthetics is part of the work of making a better soci-
Y %Y g p g
ety. This is the just nature of aesthetics.

The aesthetic nature of justice is suggested by several different perspectives.
Both are kinds of judgments. They weigh up the merit of a thing or a per-
son. Kant’s discussion of aesthetics, for example, is to be found in his Cri-
tique of Judgment. The postmodern “return” to aesthetics, therefore, par-
ticularly in relation to law, far from constituting an abandonment of ethics,
is a recognition of their intimate alliance.'*

Such judgments are in fact closely connected. Let us focus on justice as
a way of knowing. Kurt Godel may provide a useful insight. Roger Penrose
puts it helpfully: “Human mathematicians are not using a knowably sound
algorithm in order to ascertain mathematical truth.”'® Gédel’s theorem
proves, from within the logic of the mathematical system, that certain things
which are true according to its premises nevertheless cannot be logically de-
rived from it. All systems have “metamathematical properties” which can-
not be observed from within.'¢

Our knowledge of these truths, then, stems from some understanding
of the system of rules and axioms which the system does not itself replicate
and cannot either manufacture or comprehend. It relates to an awareness
of the “why” of the system to which the system itself—mute sequence of
rule-following algorithms—has no access, just as a computer can carry out
rules but cannot display a consciousness of what it is doing.!” The most rig-
orous and analytic theory or system requires a supplement which is both
necessary to its functioning and yet cannot be admitted by its structure.®

This supplement is an awareness of the “purposes” which motivate the
system, an argument most closely associated with Lon Fuller. Fuller’s point
is nothing but an analogous case of Gidel’s theorem and vice versa. Posi-
tivism conceives of specific rules or a whole legal system as an algorithm
and nothing but an algorithm: “some system of formalized procedures for
which it is possible to check, entirely computationally, in any particular
case, whether or not the rules have been correctly applied.” ' But well be-
fore CLS, Fuller insisted that the process of interpretation always requires
an understanding of the reasons we are engaged in interpretation. For Godel
and Fuller alike, the “is” and the “ought,” the how and the why, of legal
interpretation are inextricably linked:?° “Human lawyers are not using a
knowably sound legal rule in order to ascertain legal truth.”

Godel’s theorem demonstrates that legal meaning exceeds rule following.
Even from the point of view of law as a system of rules itself, legal meaning
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requires another element which, by definition, cannot be defined in terms
of those rules and systems and remains an indigestible supplement or re-
mainder to them. Justice is one name for this supplement, something both
utterly apart from and yet embodied in the operation of law. It is a mistake
(nonetheless frequently made) to conflate the two, as if an exacerbated quan-
tity of the latter could somehow accelerate the former.?! Neither the rote
application of law nor the random exercise of mercy constitutes justice.
Justice can never be found through the application of an abstract rule. It
is understood as the application of general principles, but at the same time
—and especially within the common-law system —it demands an acknowl-
edgment of the “irreducible singularity” of each individual context:??

This other—insofar as we can apprehend it at all—is the familiar,
strangely lit, refracted, self-distanced. . . . It is, in each text, a singular
process; otherness cannot be generalized—which would mean that it
could be coded, carried away, replicated—but must be staged as unique-
ness, as untranscendable contingency.??

A just decision, therefore, is not an act of rule following but of the redis-
covery, as an act of free will, of the appropriateness of a general principle
in the particular case:

In short, for a decision to be just and responsible it must in its proper
moment, if there is one, be both regulated and without regulation: it
must conserve the law and also destroy it or suspend it enough to have
to reinvent it in each case, remystify it, at least reinvent it in the re-
affirmation and the new and free confirmation of its principle.?*

The same is true of the work of art. The judgment of aesthetics, as I ar-
gued in the “Prelude,” sees the object on which it is focused as a statement
of the universal and as an incommensurable singularity. But it is not a trea-
tise. The universal nature of its content must be fused with and arise or-
ganically out of the singularity of its form. For the grounds of beauty, like
the grounds of justice, may be felt, but the specifics of what is being articu-
lated lie always fractionally out of reach. The meaning of justice and the
meaning of the aesthetic may both be sensed, but they can never be codified
or entirely understood. They lack an essence, or a definition; they exist in
specific performances rather than as general propositions.?> The aesthetic
and the just alike deny the application of a priori models or abstract under-
standings and instead focus on the tangible and unrepeatable experience of
singular events. The artwork and the moment of judgment come each time
differently. Reproduction is forgery.

Above all, the idea of aesthetic value provides us with an important clue
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as to what people mean when they demand “justice.” On the one hand
“justice” sounds an appeal to sympathy or fairness, whether formal or sub-
stantive. But justice has a hard edge that ought not be dulled by politeness.
The “revolutionary justice” that supposedly legitimated the terrors of the
French or Russian revolutions found expression in secret executions and
public massacres. The language and practice of “popular justice” implies
peremptory and violent retribution. It is a term which scarcely invites ei-
ther formality or compassion.?¢ But it would seem that this “rough justice”
is genuinely understood to be a kind of justice, however arrogant and mer-
ciless its practitioners.

This is what we need to explain: not what you or I believe justice de-
mands in any case but rather what those who use the language of justice
share despite their substantive differences. The answer, I suspect, is that the
process of justice appeals to aesthetic values. One of those values is the idea
of proportion or balance. This is to say no more than Montesquieu: “jus-
tice is a relationship of fitness.” 2 Justice is never understood as being about
pragmatism; it focuses exactly on establishing, in a universe devoid of other
considerations, a “fit” between the individual subject (a criminal, for ex-
ample) and the social response. To return to the “Requiem,” supporters of
the death penalty, for example, resort to the rhetoric of justice, specifically
in terms of the lex (or lexicon) talionis. “An eye for an eye, a tooth for a
tooth” proclaims the importance not only of enforcing responsibility for
acts committed but of enacting that responsibility in a way which balances
the two. The act of execution is seen to balance the act of murder. The
promise of closure derives from an appeal to symmetry. Opponents of capi-
tal punishment differ on just this point. State-sanctioned murder is for them
not seen to balance the act of murder but on the contrary to compound it.
Far from being symmetrical, the second death merely multiplies the im-
balance and disproportion.?

The question of balance is but one aspect of a broader point. Justice is in
fact a kind of aesthetics because it operates by a language of symbolic
meaning expressed in sensory form. To say that “justice is done” is there-
fore not simply to say that the right result has been achieved but also that
it has been done in the right way—a question of form and imagery. In
Othello, the Moor and Tago plot Desdemona’s murder:

IAGO: Do it not with poison, strangle her in her bed, even the
bed she hath contaminated.

OTHELLO: Good, good; the justice of it pleases; very good.?
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At times, and especially in periods of revolution or turbulence, the sym-
bolic aspect of punishment becomes even more significant. The “popular
justice” of the poor in eighteenth-century England typically took symbolic
form.?° Look at the burning of wealthy farmers in their silos during the
rural terror of revolutionary France. Neither do such acts live only in the
distant past. Here is a case of so-called popular justice during the Vietnam-
ese revolution, a young man whose eyeglasses raised in his interrogator the
hackles of suspicion and enmity: “Are you trying to act blind? We are the
people; we are the justice. We know you so well, traitor. Why don’t you come
and get them?” . . . [He] dropped the glasses into the dirt, lifted his foot,
then brought it down, grinding glass into the dust.” 3!

[ am not for a moment suggesting that this was a just or a justified act.
But it was an act which was believed to be “justice.” In this case, the rheto-
ric was extremely complicated and stemmed from the accuser’s belief that
the victim was an “intellectual.” His glasses thus represented both the
knowledge which alienated him from the peasantry and his blindness,
therefore, to their plight. The act of destroying the glasses was therefore
intensely symbolic, and it is precisely because of its symbolic dimension that
it was claimed to be an act of justice and not of law or of vengeance.

Itis, I think, the symbolism of the act which is most horrific. At the same
time, when I think about what I want when demanding of others “justice,”
they are the ones who genuinely confront the nature of their actions. This
internal reckoning is not accomplished simply by external acts of confes-
sion or punishment.®? It is more likely to be accomplished by the way in
which symbolism speaks to the heart; that is, by the power which aesthetics
has to reach us as nothing else can. The aesthetic element of justice there-
fore has two aspects. For the claimant, the combination of the sensory ex-
perience of punishment and its symbolic meaning promises fit and some
kind of symmetry. And for the recipient, it is meant to induce a jarring and
personal recognition of a truth. Even a trial, with its enactment of the ritu-
als of presence and its statement of public values, involves important ele-
ments of symbol and memory. The public process of a trial is an aspect of
the cry for justice and not just law, or retribution, or administration.

Justice and aesthetics share important characteristics as processes of
symbolic judgment. Now we can consider the way in which aesthetic judg-
ment is exercised as a model for the exercise of justice. First, as [ argued in
“Variations on a Theme,” the central characteristic of a symbol is that it is
double-sided and ambiguous. This uncertainty is part of the strength of the
artwork, for it creates its own resistance.’® In a work of art there is poten-
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tial for alternative interpretations which goes beyond intention and beyond
convention. The symbolic and the nondiscursive invite a freedom which
cannot be stamped out. So it was even with an event as stage managed as a
public execution; the aesthetic meaning of the scaffold threatened to foment
such countercultural acts of defiance that it had, finally, to be abandoned al-
together.>* The symbolic realm stands, at least potentially, outside the ped-
antry of social control.

Justice should provide a space for resistance too. It ought to listen to the
voices which express alternative concepts of right and wrong. That is the
value of a dissenting judgment or an open-ended one. There is a long his-
tory of lawmaking as a revolutionary mode of radical transformation, al-
though it is a tradition now subjugated by the ideology of law as order.?® I
do not say that this should be the sole concern of the idea of justice, but it
is an aspect which is too often ignored in the headlong rush toward a blind
and reductive faith in the meaning of rules. Justice is a species of symbol-
ism and of aesthetic judgment. A radical resistance to univocal meaning is
the heart of the value that the aesthetic has for us, so too it ought to be the
heart of the value we place on justice.

Second, aesthetic judgment is empathetic. There is an “otherness” to a
work of art, a painting, a poem, or a quartet, an otherness that begins with
the work’s very artifice and its formal quality, which continues in its sym-
bolic depth and refusal to spell out what it means and which is intensified
by the way it is set apart for special contemplation.? Yet in striving to un-
derstand it, we are invited to engage with it on its own terms, to appreciate
its worth despite that difference. It requires us, as observers or as creators,
to treat the object of contemplation not simply as something of utilitarian
value for us but as a thing of worth itself. Justice too must be construed as
a recognition of the individuality and difference of others. Justice is not in-
strumental; it does not treat people as means; it does not demand confor-
mity. On the contrary, it attempts to understand people and communities
precisely on their own terms, no matter how hard that might be. This is not
to say, of course, that the requirement of justice always results in forgive-
ness, but it must begin with an effort at comprehension. A refusal to under-
stand is never under any circumstances just.

Third, the aesthetic is part of the task of community building in society.
Art creates a shared discourse, a compendium of cultural references which
bind together a community or even a collection of otherwise disparate com-
munities. One can see this in the reception of Shakespeare or Bach. Their
works have become a common currency—a shared vocabulary that allows
a vast range of ideas and experiences to be understood, exchanged, and val-
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ued.”” Even if we just go and see a concert, the mutual experience of the au-
dience creates a shared field for discussion and thus mediates communica-
tion. At the same time, the very act of witnessing creates among the audi-
ence a sense of belonging. The presence of the symbols binds together those
in its gaze, even as their interpretations differ. In this way, the aesthetic me-
dia “both compose and reflect community.” 3 Justice likewise can be under-
stood as an effort to create community through symbolic performance. A
trial is a field in which different visions of the right and the good are, again,
translated into a common currency —a shared vocabulary that allows those
visions to be understood, exchanged, and valued.® For the participants and
for the broader community, the performance of justice, if successful, pro-
vides us with a canvas for communication and with a sense of belonging
through witnessing.

“Tustice” is always “poetic,” always expressive and symbolic. To propose
the aesthetic nature of justice is not therefore a surrender to emotion and
feeling. As Schiller made clear, the aesthetic constitutes a way of under-
standing and not a denial of thinking. It is a question of what the aesthetic
can teach us rather than what it forces us to abandon, for “if man is ever to
solve the problem of politics in practice he will have to approach it through
the problem of the aesthetic.” 4

Now to the just nature of aesthetics. A society which values aesthetics will
itself be progressing toward justice. Consider the question of empathy. Ac-
cording to Schiller, the lesson of learning to appreciate natural beauty is
transferable to intersubjective relations. In both cases, individuals come to
respect the otherness of different objects and subjects rather than dominate
them.*! The approach we adopt to color and sound, to beauty and ornament,
affect us throughout our lives, encouraging a habit of apperception and ap-
preciation, a way of looking which becomes a capacity of understanding.
Aesthetic appreciation, moreover, is a way of looking which is inherently
about empathy, simply because it operates on the level of representation.
What is representation but the attempt to portray something by way of
something else? The experience of aesthetic observation is always an expe-
rience of distance and therefore is intrinsically about the communication of
otherness.

Art requires effort to accomplish and to understand; it exemplifies the
difficulty of intersubjective communication and the leap of understanding;
it suggests the complexity of meaning and the possibility of alternatives.
These elements of complexity and resistance lie at the very heart of West-
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ern art, whose canonical works continue to resist the attempt to define what
they “really” mean. But these elements are also to be found in new art and
symbolization. The beauty and meaning of the Messiaen Quartet lies in its
difficulty, in the very opacity which demands the engaged participation of
the listener, and in the rich variety of interpretations it offers as reward.

The symbolism and resistance inherent in the artwork have a social ef-
fect. A work of art requires the art of work. It is an act of revolt against the
generic and the complacent. This bodily habit of perception and recognition
influences our lives. It has nothing to do with what is being perceived but
with the process by which perception comes about. The more we listen to
music, the more we listen; the more we look at art, the more we look; the
more we are accustomed to engagement, the more we are prepared to en-
gage in the transformation of the structures around us. There is a further,
and still more elemental, level to this relationship. Aesthetics does not just
talk about these things: it does them. And the doing is a becoming, in which
we are also participants. Aesthetics does not just reflect justice, it exempli-
fies it; it does not just exemplify justice, it realizes it.

Why do the aesthetic dimensions of law and justice matter? Robin West
emphasizes that legal theory, because it is a narrative, is an exercise in world
making. The theories we adopt will depend on our aesthetic values and on
the images of beauty through which we feel and understand and judge the
world:

We are not compelled to accept or reject an aesthetic vision of human
nature that appears in a novel or in a legal theory. . . . [W]e must ask
whether the imaginative vision [it] presents is attractive or repulsive,
whether it is “true” not to this world, but to our hopes for the world.
To the extent that legal theory is narrative, however, it is also art. There-
fore we must decide not whether the worlds we envision are true or
false, right or wrong. Rather, we must decide whether they are attrac-
tive or repulsive, beautiful or ugly.#?

More than this, a recognition of the relevance of aesthetics is of norma-
tive as well as analytical significance because if we value the aesthetic in the
life-world, we ought to value certain features of the legal world, too. Re-
spect for aesthetics demands a certain kind of theory of law which I have
summed up as critical and pluralist. Respect for aesthetics demands a cer-
tain kind of approach to justice which I have summed up as symbolic and
empathetic. To take aesthetics seriously demands that we respect the par-
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ticular, the diverse, the local. Aesthetics is a process, a realm of apprehen-
sion, but it is not neutral as to values. It is a way of engaging with the world
to which we should aspire.

The preceding chapters attempted to unfold some of the dimensions of
that idea. If you want to understand what “the law” means and where it is
to be found, you have to explore the aesthetic—formal and stylistic—ele-
ments of law’s meaning. That is a methodology which explores the depth of
legal meaning. If you want to understand what people believe and why, you
have to explore the aesthetic influences which are central to their values.
That is an epistemology which explains human motivations and values. And
aesthetics is also a normative framework which mandates of people a cer-
tain stance to law and to each other. Nietzsche, on the genealogy of morals,
mutatis mutandis: “[aesthetics] as consequence, as symptom, as mask, as
tartufferie, as illness, as misunderstanding; but also [aesthetics] as cause, as
remedy, as stimulant, as restraint, as poison. ...” %

These are difficult tasks because the aesthetic, although of visceral power,
is a submerged discourse in modern society, and one sees its operations in-
directly, sideways, or through a looking glass. Yet this is also the advantage
of such an analysis. For the sudden glimpse of a concealed discourse comes
as a revelation. The aesthetic, inadvertent and habitual, has much to teach
us. Such an approach has something, therefore, in common with the psycho-
analysis of law, in which the symbolic meaning of sensory experience is
understood as the discursive manifestation of deep desires.*

Aboveall, and uniting all these aspects, the aesthetic dimension is of great
force: something about the particular moment, the concrete case, and the
symbolism it connotes shakes us to the depths of our being. The aesthetic
makes ideas tangible, and in giving them form it gives them meaning and
power. Whether a metaphor or a painting or a piece of music, the aesthetic
creates meaning through concrete sensation and belief through feeling.

Aesthetics helps us apprehend the meaning of form, style, and meta-
phor. It is a discovery of the significance of these ways of understanding.
Aesthetic judgment satisfies the desire for expression, enriching sensory
experience with symbolic meaning. Where is the aesthetic in law? The an-
swer is, everywhere. Law is a cultural medium of expressive form, through
which senses and symbols are combined, communicated, and interpreted.
In the multiple levels of that expression are to be found the aesthetic di-
mensions of law and justice.
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Eagleton’s book.

18. Earl of Shaftesbury, quoted in Hofstadter and Kuhns, eds., Philosophies
of Art, 274.

19. See, for aspects of the vast project of the critique of rationalism with a
particular bearing on the aesthetic, Jacques Derrida, The Truth in Painting, trans.
G. Bennington and I. McLeod (Chicago: University of Chicago Press, 1987);
Martin Heidegger, Poetry, Language, Thought, trans. A. Hofstadter (New York:
Harper & Row, 1971); Friedrich Nietzsche, The Birth of Tragedy/The Case of
Wagner, trans. Walter Kaufmann (New York: Vintage Books, 1967); idem, Be-
yond Good and Evil, trans. R. Hollingdale (London: Penguin, 1990); idem,
Thus Spake Zarathustra; Jacques Derrida, Of Grammatology (Baltimore:
Johns Hopkins University Press, 1976); Michel Foucault, The Order of Things:
An Archaeology of the Human Sciences (New York: Vintage Books, 1973).

20. Much can be explained if we understand philosophy itself as a battle be-
tween contrasting aesthetics: Kant saw beauty in order and the purity of rea-
son, while Nietzsche saw it in power and force. In Marx there is a remarkably
similar understanding of the world as a play of conflicting forces; the difference
here, too, is aesthetic. For Marx, the masses have a nobility and beauty, but
Nietzsche sees them only as slavelike and impoverished; in Marx class conflict
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is a stage on the journey toward a utopia of peace and plenty, while for Nietz-
sche struggle is the life-force itself. It is not their approach but their sympa-
thies which differ: see the discussion of Nietzsche and Marx in Eagleton, Ide-
ology of the Aesthetic, 240— 44.

21. Thus for Arthur Schopenhauer, for example, “the impetuous and blind
striving of will” and the “eternal, free, serene subject of pure knowing” are lo-
cated at opposite poles (see Hofstadter and Kuhns, eds., Philosophies of Art,
463; see also p. 457). Nietzsche would not reject this polarity, only the hierar-
chy it implies.

22. See the marvelously self-centered Ecce Homo in Friedrich Nietzsche,
On the Genealogy of Morals and Ecce Homo, trans. Walter Kaufmann (New
York: Vintage Books, 1989), replete with chapter headings such as “Why I Am
So Wise,” “Why I Am So Clever,” and “Why I Write Such Good Books.”

23. Nietzsche, Birth of Tragedy. Italics in original.

24. Compare Samuel Taylor Coleridge: “We declare an object beautiful, and
feel an inward right to expect that others should coincide with us. But we feel
no right to demand it” (Adams, ed., Critical Theory, 467).

25. See George Santayana, The Sense of Beauty (New York: Dover, 1955),

26. “With this sense of the splendour of our experience and of its awful
brevity, gathering all we are into one desperate effort to see and touch, we shall
hardly have time to make theories about the things we see and touch” (Wal-
ter Pater [1839—94], Studies in the History of the Renaissance, in Adams, ed.,
Critical Theory, 645). Cf. Santayana, Sense of Beauty; Rudolf Arnheim, The
Phenomenology of Aesthetic Experience (Evanston, Ill.: Northwestern Univer-
sity Press, 1973). This approach, with its emphasis on aesthetics as an expres-
sion or invocation of feeling, so typical of the late Romantic spirit, has not of
course been without its critics. Anti-Romantics such as Irving Babbitt have seen
this approach as a flatulent sentimentality, a mawkish self-indulgence and (along
the lines of Plato) even a threat to the search for truth.

27. Cassirer, Essay on Man, in Adams, ed., Critical Theory, 994, 998, 1007.

28. See for example the discussion of Pierre Corneille and John Dennis in
Adams, ed., Critical Theory. In the work of Nelson Goodman there is the same
systematizing and taxonomic instinct, although without the normative impli-
cations for value claimed by Beardsley (see n. 29). In Goodman most of all the
aesthetic becomes reduced to a question of definition: Nelson Goodman, Lan-
guages of Art (Indianapolis: Hackett Publishing, 1976).

29. Monroe Beardsley, Aesthetics: Problems in the Philosophy of Criticism
(New York: Harcourt, Brace, & World, 1958), discusses these criteria at 190 —
209 and 328-29; Beardsley claims a canonical status for them at 456 —64.

30. Ibid., 456 =70, where similar arguments are made.

31. Mary Mothersill, Beauty Restored (Oxford: Clarendon Press, 1984), 96,
108-9, 119—22; see generally “The First Thesis,” 100—122.

32. Gadamer, Relevance of the Beautiful; Dewey, Art as Experience; and see
Victor Kestenbaum, The Phenomenological Sense of John Dewey: Habit and
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Meaning (Atlantic Highlands, N.J.: Humanities Press, 1977). For more on the
primacy of experience as the preconceptual fountain of meaning, see also Mau-
rice Merleau-Ponty, The Phenomenology of Perception, trans. C. Smith (Lon-
don: Routledge & Kegan Paul, 1962). We find antecedents to what appears to be
thus an almost phenomenological approach to the sensory experience of life in
Kierkegaard, discussed in Eagleton, Ideology of the Aesthetic, 173-95.

33. See the introduction to Gadamer, Relevance of the Beautiful; see also
Pierre Bourdieu, Language and Symbolic Power (Cambridge, Mass.: Harvard
University Press, 1991), discussed at greater length below.

34. See the discussion of the relationship of art to aesthetics in Stanley Ca-
vell, “Music Decomposed,” in Must We Mean What We Say? (Cambridge:
Cambridge University Press, 1969), 180 —212.

35. Dewey, Art as Experience, 3—15.

36. See Stanley Cavell, “A Matter of Meaning It,” in Must We Mean?,
213—37. See also Monroe Beardsley and Wim Wimsatt, “The Intentional Fal-
lacy,” in Wim Wimsatt, The Verbal Icon (Lexington: University of Kentucky
Press, 1969).

37. For more on the presentational meaning of art, see in particular Su-
sanne K. Langer, Philosophy in a New Key (Cambridge, Mass.: Harvard Uni-
versity Press, 1942); Goodman, Languages of Art.

38. Eagleton, Ideology of the Aesthetic. As Thomas Munro puts it, “Aes-
thetic experience is directed, more or less continuously, by a group or series
of outside sensory stimuli,” although this emphasis on the sensory initiation
of the aesthetic does not deny the relevance of “association, understanding,
imagination, conation, and emotion” (Form and Style in the Arts: An Introduc-
tion to Aesthetic Morphology [Cleveland: Case Western Reserve University,
1970], 12).

39. Santayana, Sense of Beauty, is imbued with this emphasis.

40. For more on the differential force of the senses in various cultures, see
David Howes, ed., The Varieties of Sensory Experience: A Sourcebook in the
Anthropology of the Senses (Toronto: University of Toronto Press, 1991); David
Howes, “Odour in the Court,” Border/Lines (Winter 1989—90): 28.

41. Howes, ed., Sensory Experience; Marshall McLuhan, The Gutenberg
Galaxy: The Making of Typographic Man (New York: Signet, 1969); David
Howes and M. Lalonde, “The History of Sensibilities: Of the Standard of Taste
in Mid-Eighteenth Century England and the Circulation of Smells in Post-
Revolutionary France,” Dialectical Anthropology 16 (1991): 125.

42. See Jack Goody, The Logic of Writing and the Organization of Society
(Cambridge: Cambridge University Press, 1986); Ivan Illich and Barry Sand-
ers, ABC: The Alphabetization of the Popular Mind (London: Penguin, 1988);
McLuhan, Gutenberg; Stephen Pinker, The Language Instinct: How the Mind
Creates Language (New York: William Morrow & Co., 1994). On the paradox-
ical status and hierarchy of writing and speech in the Western philosophical
tradition, see Derrida, Of Grammatology; Jacques Derrida, The Post Card, trans.
A. Bass (Chicago: University of Chicago Press, 1987); and extracted in Peggy
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Kamuf, ed., A Derrida Reader: Between the Blinds (New York: Columbia Uni-
versity Press, 1991), 486 -516.

43. See the discussion of Gadamer’s aesthetics of language, as sound and
as metaphor, in J. Weinsheimer, Gadamers Hermeneutics (New Haven: Yale
University Press, 1985), e.g., 68, 238. Pinker (Language Instinct, 167—68) also
discusses the “phonetic Symbolism” of words, the way in which, for example,
the compressed physical space made by the tongue in forming the short ‘i’ or
‘ee’ sound leads to its association with words connoting littleness—mice squeak
while elephants roar (although, of course, they don't, they trumpet).

44. See Arthur Schopenhauer, The World as Will and Idea, trans. R. Hal-
dane (London: K. Paul, Trench, Tubner & Co., 1927), extracted in Hofstadter
and Kuhns, eds., Philosophies of Art, and see the discussion of his work in
Eagleton, Ideology of the Aesthetic, 153—72. But note that Schopenhauer was
equally disturbed by the notion of desire in aesthetic experience and accord-
ingly insisted upon aesthetics as a distanced and neutral phenomenon—see
further, below. Schopenhauer understands “Will” as an objective phenomenon
and is afraid of its subjective power in a way which differs markedly from the
emphasis on the will as a human characteristic in Hegel.

45. Santayana, Sense of Beauty, 28—31.

46. Munro, Form and Style, 15.

47. Martin Heidegger, “The Origin of the Work of Art” in Poetry, Lan-
guage, Thought, 69.

48. Tbid., 26. Gadamer makes the same point about sound: see Weinsheimer,
Gadamer, 94. T am indebted to Nicholas Horn for pointing out to me the inter-
esting parallels to this in the poetry of Gerard Manley Hopkins, who writes of
the “inscape” of things as a discovery of their essence:

... Each mortal thing does one thing and the same;

Deals out that being indoors each one dwells;

Selves—goes itself; myself it speaks and spells,

Crying, “What I do is me: for that [ came ... "
“As Kingfishers Catch Fire”

49. Dewey, Art as Experience, 27ff., 100-101.

50. Heidegger, “Origin of the Work of Art,” 65.

51. A contrast made by the French symbolist poet Valéry in Adams, ed.,
Critical Theory, 921.

52. Charles Taylor, Hegel (Cambridge: Cambridge University Press, 1975);
G. W. F. Hegel, Lectures on Aesthetics, in Hofstadter and Kuhns, eds., Philoso-
phies of Art, 379ff. See also the discussion and expansion of these points in Rob-
ert Nozick, Anarchy, State, and Utopia (Totowa, N.J.: Rowman, 1974); Ernest
Weinrib, “Causation and Wrongdoing,” Chicago-Kent Law Review 63 (1987):
407; idem, “’Legal Formalism’: On the Immanent Rationality of Law,” Yale
Law Journal 97 (1988): 984; idem, “Right and Advantage in Private Law,” Car-
dozo Law Review 10 (1989): 1283; idem, “The Jurisprudence of Legal Formal-
ism,” Harvard Journal of Law and Public Policy 16 (1993): 583; and see Terry
Eagleton, “The World as Artefact” in Ideology of the Aesthetic, 120—52.
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53. Hegel quoted in Albert Hofstadter, “Introduction,” in Heidegger, Po-
etry, Language, and Thought, xvii. The consequences of this kind of approach
have come under considerable attack in recent years in relation to the implica-
tions such an anthropocentric view has for the treatment of animals and the
environment.

54. While I have emphasized the broad range over which Hegel’s under-
standing of the thing in this way extends, it is nonetheless true that he particu-
larly had in mind an understanding of art as essentially creative self-expression:
Hegel, Lectures on Aesthetics, in Hofstadter and Kuhns, eds., Philosophies of
Art, 79.

55. Mothersill too makes this mistake, treating the artist’s knowledge as if
it were merely technical and the appreciation of the connoisseur as of a higher
order: Mothersill, Beauty Restored, 287—93. In contrast, see Tolstoy’s “What
Is Art,” discussed in Munro, Arts and Their Interrelations, 64ff.

56. Cavell, Must We Mean?, 198.

57. Immanuel Kant, Critique of Judgment, “First Division, Analytic of the
Aesthetical Judgment,” is extracted in Hofstadter and Kuhns, eds., Philosophies
of Art, 283ff. Eagleton (Ideology of the Aesthetic, e.g., 31— 40, 70—100) dis-
cusses not only Kant but Hegel and David Hume in this light and emphasizes
the relationship of the idea of distance to the universalization of the aesthetic
which T have already elaborated. See also the somewhat glib but perspicacious
critique of aesthetic distance in Goodman, Languages of Art, 241; G. Dickie,
“The Myth of the Aesthetic Attitude,” American Philosophical Quarterly
(1964): 1; Mothersill, Beauty Restored, 320-22.

58. For more on the way in which tuberculosis— consumption—was given
an aesthetic, even glamorous, gloss in the nineteenth century, especially among
women, see Susan Sontag, Illness as Metaphor/AIDS and Its Metaphors (New
York: Anchor Books, 1990).

59. Schopenhauer, World as Will, quoted in Hofstadter and Kuhns, eds.,
Philosophies of Art, 458. We see here a fear of personal will and an objectifica-
tion of cosmic “Will” which provides an interesting parallel with the thought
of Hegel: see Munro, Arts and Their Interrelations, 177. Clive Bell likewise de-
clares that “to appreciate a work of art, we need bring with us nothing from life,
no knowledge of its ideas and affairs, no familiarity with its emotions” (quoted
in Mothersill, Beauty Restored, 223)—this seems to me near enough to a re-
ductio ad absurdum as makes no difference.

60. Gadamer, Relevance of the Beautiful, xv.

61. Discussed in Mothersill, Beauty Restored, 323—24. For Munro (Form
and Style, 69), “Attention is always a focusing of conscious awareness,” an ap-
proach which clearly connects the idea of addressing the aesthetic object with
that of respect.

62. At the same time, we must guard against a too trite “perception of phe-
nomenology.” Even Merleau-Ponty insists that “the relationship to the other en-
ters into the very essence of the conscious act,” in which “self and world are mu-
tually and reciprocally determinative” (quoted in Kestenbaum, Dewey, 25, 91).
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63. Gadamer, Relevance of the Beautiful; see also George Steiner, After Ba-
bel: Aspects of Language and Translation (Oxford: Oxford University Press,
1992). Gadamer makes the hermeneutic point in relation to aesthetics specifi-
cally in Truth and Method; see Weinsheimer, Gadamer, 6. Further, the notion
of a “fusion of horizons” is key to Gadamer’s understanding of the hermeneu-
tic process.

64. From Gadamer, Truth and Method, discussed in Weinsheimer, Gada-
mer, 159—61. The collapse of the subject—object dichotomy in the closely analo-
gous context of game playing is discussed in Weinsheimer, Gadamer, 103.

65. Munro, Form and Style, 20.

66. Beardsley, Aesthetics, 52; see also 534—35.

67. Mothersill, Beauty Restored, 145-76, 323—66. Thus for Mothersill an
appreciation of the color or line of something can lead to a claim of beauty —
although not everyone will agree that the line is in fact beautiful—but an ap-
preciation of the context in which you first saw it cannot be. Hers is thus an
argument which seeks to define the discourse of beauty and not to defend a par-
ticular vision of the beautiful.

68. See especially the phenomenological perspective: José Ortega y Gasset,
“On the Concept of Sensation,” in Phenomenology and Art, 106.

69. Santayana, Sense of Beauty, 30—-31.

70. Thus see Beardsley, Aesthetics, 52—53. Kant also, according to Dewey,
treated perception as a one-sided phenomenon, as if beauty had only to be rec-
ognized and not constructed. It was his quest for the objective and the rational
in beauty which led him to this passive understanding of aesthetic experience:
Dewey, Art as Experience, 252.

71. Cavell, Must We Mean?, 185-86.

72. Mothersill, Beauty Restored, 400.

73. Even this is of course not always the case. There are many pieces of mu-
sic that T immediately associate with those memories and ideas of it which other
people have shared with me. These second-hand images have sometimes trans-
formed profoundly my understanding of the piece and greatly enhanced my
feeling for it.

74. Here again I overstate the point for the purpose of the argument. The
“aesthetic properties” of an artwork are not inherently shared by everyone who
listens, though they are more likely to be. Even among experienced listeners,
there may be very different understandings of the tone or structure of a piece,
and of course an assessment of the virtue of such aspects is entirely subjective.

75. Dewey, Art as Experience, 53—67. “It takes the wine press as well as
grapes to express juice, and it takes environing and resisting objects as well
as internal emotion and impulsion to constitute an expression of emotion” (64).

76. W. A. Mozart, Requiem Mass, K. 626 (1791).

77. See Munro, Form and Style, 66—67, for whom the “apperceptive pro-
cess will tend to spread out along paths of associations,” some the result of
“previous intense, emotional experience,” others from “repetition, learning,
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and habit” or from the “socially established meanings” of symbols and ideas
entrenched in a culture.

78. Heidegger, “Origin of the Work of Art,” 33-34.

79. Ibid., 35.

80. See Jacques Derrida, “Restitutions of the Truth in Painting,” in Kamuf,
ed., Derrida Reader, 277-307.

81. Ibid. Interestingly, in the context of language, Pinker also suggests that
if understanding were also governed by listener expectations rather than sound
perception, it would be a “barely controlled hallucination”; he argues for the
objectivity of words (though not necessarily of meaning), although even on
this limited point he is not entirely convincing: see Pinker, Language Instinct,
185-88.

82. The same is surely true of our aesthetic appreciation of nature. It does
not simply appear to us as beautiful; rather, when we look at the natural world
aesthetically, we impose certain forms and ideas upon it. Far from finding in
nature the aspects in art we value, we impose those values upon nature by look-
ing at it with an artist’s eye. Thus it is that, as our values have changed, the as-
pects and features of the natural world which we have chosen to value have also
changed, at times radically. Nature is an artistic construction and not vice-versa.
Our approach to the idea of “wilderness” stands as a case in point: see Cas-
sirer in Adams, ed., Critical Theory, 1002; Gadamer, Relevance of the Beauti-
ful, 30-31; see also the discussion of Nietzsche in Eagleton, Ideology of the Aes-
thetic, 250.

83. See in particular the introduction to Eagleton, Ideology of the Aesthetic.

84. Foucault, Order of Things, 27; generally, see 3—45. Michel Foucault,
The Birth of the Clinic: An Archaeology of Medical Perception, trans. A. M.
Sheridan Smith (New York: Vintage Books, 1975).

8s5. Foucault, Order of Things, 57.

86. Seeibid., 166 —211. The idea of money as an abstract tool of conversion,
whose intrinsic value (its gold or silver content, for example) is unrelated to its
value in exchange, awaits this conceptual shift.

87. See Goody, Logic of Writing; Illich, ABC; McLuhan, Gutenberg.

88. See Stanley Sadie, ed., Groves Dictionary of Music and Musicians, 5th
ed. (London: St. Martin’s Press, 1952); Llewellyn Lloyd, Intervals, Scales, and
Temperaments (London: Macdonald & Jane’s, 1978); James Barbour, Tuning
and Temperament: A Historical Survey (New York: Da Capo Press, 1972).

89. See Foucault, Order of Things, 78—120.

go. Toby Miller, The Well Tempered Self: Citizenship, Culture, and the Post-
modern Subject (Baltimore: Johns Hopkins University Press, 1993).

91. Martin Heidegger, “The Thing,” in Poetry, Language, and Thought,
165—86.

92. Thus Heidegger (Poetry, Language, and Thought, 69) writes of “the
thing’s thingness” and says that “the thing things”; Foucault insists that, on the
contrary, it is we who give whatever thingly character they possess and create
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an order of knowing in which the verb itself is possible. It is only humans
which have be-ing (Order of Things, 92—110).

93. This we see in particular in Santayana, Sense of Beauty, who distin-
guishes between different aspects of beauty, of which the beauty of form is only
one. He goes on to speak of “beauty in expression,” emphasizing the symbolic
effects of the aesthetic, and thus makes an argument similar to the one T am de-
veloping here.

94. Julia Kristeva, Proust and the Meaning of Time, trans. Stephen Bann
(New York: Columbia University Press, 1993), 53—67.

95. See Langer, Philosophy in a New Key; idem, Feeling and Form: A The-
ory of Art (London: Routledge & Kegan Paul, 1953); Goodman, Languages of
Art. In Goodman, the symbolic nature of art is particularly explored and its pa-
rameters defined. Goodman emphasizes a kind of symbol which he calls “ex-
emplification,” by which he means symbols which do not merely denote their
referents but in fact possess them: thus a painting of a blue bird denotes (is a
symbol of ) a bird (and, we may go on, connotes happiness) but exemplifies blue-
ness. The symbolic force of art, for Goodman, arises especially in the ways in
which it exemplifies qualities (such as color, shape, speed, and so on), although
he concedes that any symbol which is taken to be possessed by or intrinsic to
the artwork becomes “metaphorically exemplified” by it. It would seem, there-
fore, that, although useful from the point of view of definition, these distinc-
tions are not crucial to the argument I make here: see Goodman, Languages of
Art, 53-86, 252—53 (arguing that there is a tendency toward exemplification
in art but that this is not a “crisp criterion”).

96. Santayana, Sense of Beauty, 119.

97. Beardsley, Aesthetics, appears particularly confused on this point. He
concedes the symbolic meaning inherent in art (see, e.g., 289—90) and then pro-
ceeds to radically cauterize both the symbolic and the subjective reasons for a
work’s appeal from the question of aesthetic merit. But if, as he concedes, the
lasting effects of, for example, literature “take place through the formation of
beliefs” (568), how then is it possible to try to distinguish this force from aes-
thetic appreciation? Clearly, for spectator or reader, the two are bound together
so that in our experience we cannot distinguish between its “pure aesthetic
value” (570) and its effect on our lives.

Again, let us consider the question from the point of view of the artist.
Surely she is not capable of distinguishing what she means by something from
the form in which that meaning is expressed. Can we imagine the creator sub-
jugating her symbolic meaning to an interest in unity or complexity? Not at
all: for the artist as for the audience, symbolism and form are bound together.
She says what she says in the way that she says it. To speak of the meaning of
the artwork, its symbolism, and its effects on our “beliefs” as merely “the side
effects of aesthetic objects” (570) is nonsensical, for the “magnitude” of the
aesthetic experience lies not in its formal qualities alone but in the emotional
and life-changing—and therefore meaning-ridden—force it exerts.

98. Isay this in implied critique of the thin view of the formative and meta-
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phorical capacities of language expressed in Noam Chomsky, Syntactic Struc-
tures (The Hague: Mouton, 1957), and Pinker, Language Instinct, 88, 93—94.
The power of the metaphor is indeed shown here in its ability to generate
thought and transform nonsense into new meaning—*what occurs is a trans-
fer of schema, a migration of concepts. . . . Indeed, a metaphor might be regarded
as a calculated category-mistake” (Goodman, Languages of Art, 73).

99. See Dewey, Art as Experience, e.g., 290; the paradox inherent in the
idea of communication—that is its embodiment of the possibility of the failure
of communication and the necessity of the imperfection of communication—
is explored inter alia in Derrida, Of Grammatology; Jacques Derrida, “Scribble
(Writing-Power),” Yale French Studies 58 (1979): 117; Derrida, Post Card.

Tolstoy in particular has argued for the communicative power of art: but at
the same time we need to be cautious inasmuch as this word might imply an
overemphasis on the intent of the artist. When dealing with the aesthetic gen-
erally, we are better to say that an object means something (for us) rather than
that it communicates (to us). “In that way, we would not be assuming that the
picture is an actual putting out of the artist’s own state of mind” (see Munro,
Arts and Their Interrelationship, 79—8s).

100. See the critique of Goodman, Languages of Art, in Mothersill, Beauty
Restored, 7—11.

101. See Cleanth Brooks, The Well Wrought Urn (New York: Harcourt,
Brace & Co., 1947), 179ff.; Stanley Cavell, “Aesthetic Problems in Modern Phi-
losophy,” in Must We Mean?, 73—96; Adams, ed., Critical Theory, 1032, 1036.

102. Cavell, Must We Mean?, 78-79.

103. Santayana, Sense of Beauty, 31.

104. Cavell, Must We Mean?, 191—92.

105. Martin Jay, ““The Aesthetic Ideology” as Ideology,” Cultural Critique
21 (1992): 41, presents a more nuanced approach to postmodern aesthetics than
that of the critique mounted by Eagleton; and see Josef Chytry, The Aesthetic
State (Berkeley: University of California Press, 1989).

106. Cavell, Must We Mean?, 91.

107. See also the somewhat parallel approach to “habit” in the work of John
Dewey discussed in Kestenbaum, Dewey; Dewey, Art as Experience.

108. Bourdieu, Language and Symbolic Power, 13.

109. Itisin Schiller, Sentimental Education, XXIII.5, that we first find refer-
ence to “the aesthetically tempered man.” See also Miller, Well Tempered Self.

FUGUE

1. As Wallace emphasizes in discussing the comparison between musical
and literary forms, the use of a fugue metaphor is often claimed but rarely ex-
plored seriously: Robert Wallace, Jane Austen and Mozart: Classical Equilib-
rium in Fiction and Music (Athens: University of Georgia Press, 1983), 19. In
this chapter, as throughout this work, I intend to develop the musical metaphor
with some deliberation.
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2. This is true of the preludes and fugues of Johann Sebastian Bach, Das
wohltemperierte Klavier, BWV 822845 (1722) and its companion book, BWV
846—869 (1744), such as that in C major from book 1, which is extracted above.
But it is equally true of those written by Dmitri Shostakovitch, op. 87 (1950 -
51), or indeed of the magisterial fugues in the late piano sonatas of Ludwig van
Beethoven, which to some extent serve a similar structural role of development
and expansion of musical themes. I write of an “intensified use of musical re-
sources” with some care since most often a fugue uses thematic material differ-
ent from that of its prelude. The feeling of expansiveness, intensity, and growth
it conveys is nonetheless unmistakable.

3. Exposition, stretto, diminution, and augmentation are standard devices
of the fuguist’s art. The “Crab Fugue” from The Art of Fugue uses its theme in
reverse, and there are fine examples of inversion in several of the toccatas.

4. See Peter Read Teachout, “The Soul of the Fugue: An Essay on Reading
Fuller,” Minnesota Law Review 70 (1986): 1073, e.g., 1128.

5. Autism is by no means always accompanied by a lack of creativity, and
at times there is an extraordinary degree of artistic ability, but this is always
intensely focused, as if the whole aesthetic energy of the person were being
tightly controlled and directed toward a single point. See certain parts of Oliver
Sacks, The Man Who Mistook His Wife for a Hat (London: Picador, 1985), and
especially Oliver Sacks, “An Anthropologist on Mars,” New Yorker 69 (27 De-
cember 1993/3 January 1994): 106.

6. Mark Tushnet, “An Essay on Rights,” Texas Law Review 62 (1984): 1363.

7. J. L. Austin, How to Do Things with Words (Cambridge, Mass.: Harvard
University Press, 1962), and John Searle, Speech Acts: An Essay in the Philos-
ophy of Language (London: Cambridge University Press, 1969).

8. Samuel Johnson, quoted in Wallace, Austen and Mozart, 9. “More than
one reckless soul has embarked upon an extended inter-art comparison only to
founder on the Scylla of dilettantism or the Charybdis of over-specialization” (1).

9. See, for example, Leslie Bender, “A Lawyer’s Primer on Feminist Theory
and Tort,” Journal of Legal Education 38 (1988): 3; Lucy M. Finley, “A Break in
the Silence: Including Women’s Issues in a Torts Course,” Yale Journal of Law
and Feminism 1 (1990): 41; Judith Grbich, “The Body in Legal Theory,” Uni-
versity of Tasmania Law Review 11 (1992): 26.

10. See Nguyen v. Nguyen (1990), 91 ALR 161; Young v. Woodlands Gle-
nelg (1979), 85 LSJS 15.

11. See Del Ponte v. Del Ponte, New South Wales Court of Appeal, 6 No-
vember 1987; Finley, “Break in the Silence,” 65: but see Grbich, “Body in Legal
Theory,” 56.

12. Grbich, “Body in Legal Theory,” esp. 50—51. Grbich bears no respon-
sibility for the heavy-handed metaphor.

13. See, for example, David Saunders, “Approaches to the Historical Rela-
tions of the Legal and the Aesthetic,” New Literary History 23 (1992): 505;
perhaps the richest of these, which uses the analysis of Rogers v. Koon, 960
F.2d 301 (2d Cir., 1992) to meditate on the conceptual and experiential differ-
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ence between the mere look and form of art, and its inner strength and mean-
ing, is Louise Harmon, “Law, Art, and the Killing Jar,” lowa Law Review 79
(1994): 367.

In relation to the aesthetics of the environment, see James Carter, “They
Know It When They See It: Copyright and Aesthetics in the Second Circuit,”
St. John’s Law Review (1991): 773; Deborah Krieger, “The Broad Sweep of Aes-
thetic Functionality: A Threat to Trademark Protection of Aesthetic Product
Features,” Fordham Law Review 50 (1982): 345; John Costonis, Icons and Ali-
ens: Law, Aesthetics, and Environmental Change (Urbana: University of Illinois
Press, 1989); James Charles Smith, “Review Essay: Law, Beauty, and Human
Stability: A Rose Is a Rose Is a Rose,” California Law Review 78 (1990): 787.

14. In Re St. Stephen Walbrook discussed in Costas Douzinas, Shaun Mc-
Veigh, and Ronnie Warrington, “The Alta(e)rs of Law: The Judgment of Legal
Aesthetics,” Theory, Culture, and Society 9 (1992): 93; Costas Douzinas and
Ronnie Warrington, Postmodern Jurisprudence (London: Routledge, 1991).

15. See James Boyd White, Heracles” Bow: Essays on the Rhetoric and Po-
etics of Law (Madison: University of Wisconsin Press, 1985); idem, The Legal
Imagination (Boston: Little, Brown, & Co., 1973); Richard Posner, “Law as Lit-
erature: A Relation Reargued,” Virginia Law Review 72 (1986): 1351; idem,
Law and Literature: A Misunderstood Relation (Cambridge, Mass.: Harvard
University Press, 1988). For various critiques of Posner, see James Boyd White,
“What Can Lawyers Learn from Literature?” Harvard Law Review 102 (1989):
2014; Daniela Pacher, “Aesthetics v. Ideology: The Motives behind ‘Law and
Literature,’” Columbia-VLA Journal of Law and the Arts 14 (1990): 587; Robin
West, “Authority, Autonomy, and Choice: The Role of Consent in the Moral
and Political Visions of Franz Kafka and Richard Posner,” Harvard Law Re-
view 99 (1986): 384; and see R. Weisberg, “The Law-Literature Enterprise,”
Yale Journal of Law and the Humanities 1 (1988): 1.

16. See the taxonomy of law and literature in Pacher, “Aesthetics v. Ideol-
ogy.” We find a similiar distinction in Thomas C. Grey, The Case of Wallace
Stevens: Law and the Practice of Poetry (Cambridge, Mass.: Harvard Univer-
sity Press, 1991), 22, where he speaks of the justifications of law and literature
as either “psychological” (i.e., related, as I explain it, to what literature shows
us about human beings and empathy) or “linguistic” (i.e., related to how litera-
ture illuminates the use and nature of language).

17. Naturally, the distinction is itself a problematic one, and the writings of
Derrida and de Man in particular have been dedicated to questioning and cross-
ing the boundaries which delineate literary theory (in the case of de Man) and
philosophy (in the case of Derrida) on the one hand from literature on the
other. This is indeed the heart of the contribution of “literary theory” to law:
all genres of writing share the same fundamental problems and concerns; all
are creative and re-creative; all involve an ambiguous collusion between authors
and readers; writing is always rhetorical and meaning always ambiguous: see
for example Jacques Derrida, “Scribble (Writing-Power),” Yale French Studies
58 (1979): 117; idem, Of Grammatology (Baltimore: Johns Hopkins University



216 / Notes to Pages 30—-32

Press, 1976); Paul de Man, Blindness and Insight: Essays in the Rhetoric of
Contemporary Criticism (New York: Oxford University Press, 1971).

18. Albert Camus, The Plague (New York: Knopf, 1948); Franz Kafka, The
Trial (New York: Schocken Press, 1956); see the review of the debate between
Posner and West on the meaning of The Trial, discussed in Pacher, “Aesthetics
v. Ideology,” 604 —6.

19. Ronald Dworkin, Law% Empire (Cambridge, Mass.: Belknap Press,
1986), e.g. 45—86. For further on the question of hermeneutics, see Hans-
Georg Gadamer, Truth and Method (New York: Crossroads, 1988); and see also
David Couzens Hoy, “Interpreting the Law: Hermeneutical and Poststructur-
alist Perspectives,” Southern California Law Review 58 (1985): 136.

20. Dworkin, Law’s Empire, 22829, and generally 228-38.

21. See, for example, Larry Alexander, “Striking Back at the Empire: A
Brief Survey of Problems in Dworkin's Theory of Law,” Journal of Law and
Philosophy 6 (1987): 419; Anne Bottomley, Susie Gibson, and Belinda Mete-
yard, “Dworkin; Which Dworkin? Taking Feminism Seriously,” Journal of
Law and Society 14 (1987): 47; David Couzens Hoy, “Dworkin’s Constructive
Optimism v. Deconstructive Legal Nihilism,” Journal of Law and Philosophy
6 (1987): 321; Alan Hunt, ed., Reading Dworkin Critically (New York: Berg,
1992); Allan Hutchinson, Dwelling on the Threshold: Critical Essays in Mod-
ern Legal Thought (Toronto: Caswell, 1988); Joseph Raz, “Dworkin: A New
Link in the Chain,” California Law Review 74 (1986): 1103; Denise Réaume,
“Is Integrity a Virtue?: Dworkin’s Theory of Legal Obligation,” University of
Toronto Law Journal 39 (1989): 38; C. Silver, “Elmer’s Case: A Legal Positivist
Replies to Dworkin,” Journal of Law and Philosophy 6 (1987): 381.

22. Dworkin, Law% Empire, at several places, for example 229; and see gen-
erally 228-38.

23. See also Hoy, “Dworkin’s Constructive Optimism,” 344 —46. Dworkin
responds to the harshness of the judicial criticism leveled by critical legal stud-
ies in just this way, insisting that a skeptical analysis of law can only hold if
“the flawed and contradictory account is the only one available” (italics added).
For Dworkin then, it is enough to say of an interpretation that it “may want to
show law in its worst rather than its best light,” to invalidate it (Dworkin, Law
Empire, 274-75).

24. See James Boyd White, Justice as Translation (Chicago: University of
Chicago Press, 1990), 23567, and esp. Legal Imagination, 56—76, Heracles’
Bow, 116 —32.

25. For general or introductory material in a large and growing literature,
see Alan Hunt, “The Big Fear: Law Confronts Postmodernism,” McGill Law
Journal 35 (1990): 507; Anthony Cook, “Reflections on Postmodernism,” New
England Law Review 26 (1992): 751; “Postmodernism and Law: A Sympo-
sium,” Colorado Law Review 62 (1991): 433 —598; Gary Minda, Postmodern Le-
gal Movements: Law and Jurisprudence at Centurys End (New York: New York
University Press, 1995); Douzinas and Warrington, Postmodern Jurisprudence;
Costas Douzinas, Peter Goodrich, and Yifat Hachamovitch, eds., Politics, Post-



Notes to Pages 32—-34 / 217

modernity, and Critical Legal Studies: The Legality of the Contingent (Lon-
don: Routledge, 1994).

26. Costas Douzinas, Justice Miscarried: Ethics, Aesthetics, and the Law
(Hemel Hempstead: Harvester Wheatsheaf, 1994). See also Peter Goodrich,
Oedipus Lex: Psychoanalysis, History, Law (Berkeley: University of California
Press, 1995); Piyel Haldar, “In and Out of Court: On Topographies of Law and
the Architecture of Court Buildings,” International Journal for the Semiotics
of Law 7 (1994): 185—200; Jonathan Ribner, Broken Tablets: The Cult of Law in
French Art from David to Delacroix (Berkeley: University of California Press,
1993).

27. Forarecent discussion, see Peter Goodrich, “Signs Taken for Wonders,”
Law and Social Inquiry 23 (1998): 707; Alan Hunt, Governance of the Consum-
ing Passions (New York: St Martin’s Press, 1996).

28. Saul Levinson and Jack M. Balkin, “Law, Music, and Other Performing
Arts,” University of Pennsylvania Law Review 139 (1991): 1597—1658; Jerome
Frank, “Words and Music: Some Remarks on Statutory Interpretation,” Co-
lumbia Law Review 47 (1947): 1259.

29. For celebrated examples, see Richard Posner, Economic Analysis of Law
(Boston: Little, Brown, 1972); idem, “A Theory of Negligence,” Journal of Le-
gal Studies 1 (1972): 29; Guido Calabresi, The Costs of Accidents: A Legal and
Economic Analysis (New Haven: Yale University Press, 1970); idem, “Con-
cerning Cause and the Law of Torts,” University of Chicago Law Review 43
(1975): 69; R. H. Coase, “The Problem of Social Cost,” Journal of Law and Eco-
nomics 3 (1960): 1.

30. See C. Edwin Baker, “The Ideology of the Economic Analysis of Law,”
Journal of Philosophy and Public Affairs 5 (1975): 3; Morton Horwitz, “Law
and Economics: Science or Politics?” Hofstra Law Review 8 (1980): 9o5; Arthur
Leff, “Unspeakable Ethics, Unnatural Law,” Duke Law Journal (1979): 1229.

31. One finds this idea of metaphysics as the pre-understandings of a com-
munity in Heidegger: see “ The Undermining of Western Rationalism through
the Critique of Metaphysics: Martin Heidegger,” in Jiirgen Habermas, The
Philosophical Discourse of Modernity, trans. F. Lawrence (Cambridge, Mass.:
MIT Press, 1991), 131—34.

32. White, Legal Imagination, 762—73; Heracles’ Bow, passim and 32—53.

33. Fisher v. Lowe, No. 60732 (Mich.), Journal of American Bar Associa-
tion 69 (1983): 436, in Christopher Stone, Earth and Other Ethics (New York:
Harper & Row, 1987), 5.

34. See for celebrated examples Carol Gilligan, In a Different Voice (Cam-
bridge, Mass.: Harvard University Press, 1982); Sandra Harding, ed., Feminism
and Methodology (Bloomington: Indiana University Press, 1987); Patricia Wil-
liams, “Alchemical Notes,” Harvard Civil Rights—Civil Liberties Review 22
(1987): 1401; idem, The Alchemy of Race and Rights (Cambridge, Mass.: Har-
vard University Press, 1991).

35. Duncan Kennedy and Peter Gabel, “Roll Over Beethoven,” Stanford
Law Review 36 (1984): 1.



218 / Notes to Pages 34—37

36. R. Macdonald, “Office Politics,” University of Toronto Law Journal 40
(1990): 419; idem, “Academic Questions,” Legal Education Review 3 (1992):
61; “Theses on Access to Justice,” Canadian Journal of Law and Society 7, no. 2
(1992): 23.

37. Teachout, “Soul of the Fugue.”

38. For a different overview of the same material, see Janice Toran, “ Tis a
Gift to Be Simple: Aesthetics and Procedural Reform,” Michigan Law Review
89 (1990): 352, 3641f.

39. Louis Schwartz, “Justice, Expediency, and Beauty,” University of Penn-
sylvania Law Review 136 (1987): 141; see also 149, 152-53, 154, 156.

40. For further ideas of ugliness in law, see Toran, “'Tis a Gift,” 364—66.

41. Drucilla Cornell, “Toward a Modern/Postmodern Reconstruction of
Ethics,” University of Pennsylvania Law Review 133 (1985): 291, 380. There is
a clear connection here with what Pacher (“Aesthetics v. Ideology,” 598-99)
has characterized as the “utopian” stream of law and literature, an approach
which mines literature for the vistas of the future it opens up.

42. Robin West, “Jurisprudence as Narrative: An Aesthetic Analysis of
Modern Legal Theory,” New York University Law Review 60 (1985): 145,
209—10.

43. Ibid., 148-51. See Northrop Frye, Anatomy of Criticism: Four Essays
(Princeton: Princeton University Press, 1957).

44. West, “Jurisprudence as Narrative,” 151—58.

45. Toran, “'Tis a Gift,” 393, and generally, 375ff.

46. Tbid., 360, and generally, 357ff.

47. Robert Hodge, “Monstrous Knowledge: Doing PhDs in the New Hu-
manities,” Australian Universities Review 2 (1995): 35—39.

48. Goodrich, “Signs.”

49. Pierre Legendre, “ The Other Dimension of Law,” Cardozo Law Review
16 (1995): 943 —61; Peter Goodrich, “Law’s Emotional Body: Image and Aes-
thetic in the Work of Pierre Legendre,” in Languages of Law: From Logics of
Memory to Nomadic Masks (London: Weidenfeld & Nicholson, 1990), 293; see
also 271-72 and passim 260—-96. See also Pierre Legendre, Ecrits juridiques
du moyen age occidental (London: Variorum, 1988); Jacques Derrida, “Force of
Law: The Mystical Foundation of Authority,” Cardozo Law Review 11 (1990):
919.

50. Pierre Legendre, quoted in Goodrich, “Signs,” 294.

51. Pierre Legendre, quoted in ibid., 295; see also 276.

52. Peter Fitzpatrick, The Mythology of Modern Law (London: Routledge,
1992), 11—12. See also Robert Young, White Mythologies: Writing History and
the West (London: Routledge, 1990); Jacques Derrida, “White Mythology,” in
Margins of Philosophy, trans. Alan Bass (Chicago: University of Chicago Press,
1982); Edward Said, Orientalism (London: Routledge & Kegan Paul, 1978).

53. In general, see Peter Goodrich, Reading the Law (Oxford: Blackwell,
1986); idem, Legal Discourse: Studies in Linguistics, Rhetoric, and Legal Analy-



Notes to Pages 38 —42 / 219

sis (Basingstoke, Hampshire: Macmillan, 1987); idem, Languages of Law; idem,
Oedipus Lex.

54. See, for example, “Eucharist and Law,” “Grammatology,” and “The En-
chanted Past: A Semiotics of Common Law,” all in Goodrich, Languages of Law.

55. Goodrich, Languages of Law, 233.

56. Bernard S. Jackson, Semiotics and Legal Theory (London: Routledge
& Kegan Paul, 1985); Roberta Kevelson, “Semiotics and Methods of Legal In-
quiry,” Indiana Law Journal 61 (1985): 355; idem, The Law as a System of Signs
(New York: Plenum Press, 1988).

57. Umberto Eco, quoted in Robert Benson, “The Semiotic Web of the Law,”
in Roberta Kevelson, ed., Law and Semiotics, vol. 1 (New York: Plenum Press,
1987), 42—43; and in R. Benson, “How Judges Fool Themselves,” in Roberta
Kevelson, ed., Law and Semiotics, vol. 2 (New York: Plenum Press, 1988), 39;
and see Umberto Eco, Semiotics and the Philosophy of Language (Blooming-
ton: Indiana University Press, 1984).

58. See the critique of legal semiotics in Douzinas and Warrington, Post-
modern Jurisprudence, 99—100.

59. Charles Peirce, quoted in Kevelson, The Law as a System of Signs; Kev-
elson, ed., Law and Semiotics, 2:206.

60. Goodrich, “Signs,” passim.

61. Thus Goodrich emphasizes the importance of law not just as an instru-
mental text but as something spoken, listened to, and lived: “This is a question
of mnemonics and of the aesthetics of law, a question of the oral and of the vi-
sual quite as much as it is of the text” (Languages of Law, 2).

62. Haldar, “In and Out of Court”; Douglas Hay, “Property, Authority, and
the Criminal Law,” in D. Hay, P. Linebaugh, and E. P. Thompson, eds., Albion’s
Fatal Tree: Crime and Society in Eighteenth-Century England (London: Allen
Lane, 1977); Goodrich, Reading the Law; idem, Languages of Law; idem, Oedi-
pus Lex; David Howes, “Odour in the Court,” Border/Lines (Winter 1989—
90): 28.

63. Natanson v. Kline (1960), 350 P. 2d 1093 (Cal.); see also Canterbury v.
Spence (1972), 464 F. 2d. 772; Reibl v. Hughes (1980), 114 D.L.R. 3d 1; Des-
mond Manderson, “Following Doctor’s Orders: Informed Consent in Austra-
lia,” Australian Law Journal 62 (1988): 430.

64. Jay Katz, The Silent World of Doctor and Patient (New York: Free Press,
1984), 66.

65. Tbid., 62—67.

66. Donald Preziosi, The Semiotics of the Built Environment (Indianapolis:
Indiana University Press, 1979).

67. Hay, “Property, Authority”; E. P. Thompson, Whigs and Hunters (Lon-
don: Allen Lane, 1975); Wilf Stevens, “Imagining Justice: Aesthetics and Pub-
lic Executions in Late Eighteenth-Century England,” Yale Journal of Law and
the Humanities 5 (1993): 51.

68. Macdonald, “Office Politics.”



220 / Notes to Pages 42—48

69. Peter Goodrich, “Modalities of Annunciation,” in Kevelson, ed., Law
and Semiotics, vol. 2; and see also in Goodrich, Languages of Law, 184ff.; Hal-
dar, “In and Out of Court.”

70. See also “Eucharist and Law,” in Goodrich, Languages of Law, 53.

71. Dworkin, Law’s Empire, 407 and passim; see Oliver Wendell Holmes,
“The Path of the Law,” Harvard Law Review 10 (1897): 457; H. L. A. Hart, The
Concept of Law (Oxford: Clarendon Press, 1961); Karl Llewellyn, Jurispru-
dence: Realism in Theory and Practice (Chicago: University of Chicago Press,
1962); Alvin Ruvin, “Does Law Matter? A Judge’s Response to the Critical Le-
gal Studies Movement,” Journal of Legal Education 37 (1987): 307. Dworkin,
of course, goes on to say, “but not its seers and prophets,” a role he sees played
by philosopher kings such as himself.

72. Peter Gay, Style in History (New York: W. W. Norton, 1974), makes co-
gent arguments for the meaning of style, in a related discipline.

73. See “Eucharist and Law,” “Grammatology,” “The Enchanted Past: A
Semiotics of Common Law,” all in Goodrich, Languages of Law; see also the
exploration of the idea of “presentational meaning” in Susanne K. Langer, Phi-
losophy in a New Key (Cambridge, Mass.: Harvard University Press, 1942);
idem, Feeling and Form: A Theory of Art (London: Routledge & Kegan Paul,
1953).

74. Cornell, “Modern/Postmodern Reconstruction,” passim; West, “Juris-
prudence as Narrative,” 209-10.

75. See Ivan Illich and Barry Sanders, ABC: The Alphabetization of the
Popular Mind (London: Penguin, 1988); Marshall McLuhan, The Gutenberg
Galaxy: The Making of Typographic Man (New York: Signet, 1969).

76. Jacques Derrida in particular has been at pains to emphasize that de-
construction is to be understood as a practice which unfolds a text from within
rather than a method or theory imposed from without: see his “Letter to a
Japanese Friend,” in Peggy Kamuf, ed., A Derrida Reader: Between the Blinds
(New York: Columbia University Press, 1991), 270—76. See also Matthew H.
Kramer, Legal Theory, Political Theory, and Deconstruction (Bloomington: In-
diana University Press, 1991), 35—36; Christopher Norris, “Law, Deconstruc-
tion, and the Resistance to Theory,” Journal of Law and Society 15 (1988): 169.

77. See in particular Jacques Attali, Noise: The Political Economy of Music,
trans. Brian Massumi (Minneapolis: University of Minnesota Press, 1985).

78. See Jean-Frangois Lyotard, The Postmodern Condition: A Report on
Knowledge, trans. Geoff Bennington and Brian Massumi (Minneapolis: Uni-
versity of Minnesota Press, 1984).

79. See Michel Foucault, The Order of Things: An Archaeology of the Hu-
man Sciences (New York: Vintage Books, 1973); idem, Discipline and Punish,
trans. A. M. Sheridan Smith (New York: Vintage Books, 1979); idem, Power/
Knowledge: Selected Interviews and Other Writings 1972—1977 (New York:
Pantheon Books, 1980); David Couzens Hoy, ed., Foucault: A Critical Reader
(Oxford: Basil Blackwell, 1986).



Notes to Pages 4852 / 221

80. Stanley Fish, “Dennis Martinez and the Use of Theory,” Yale Law Jour-
nal 96 (1987): 1773, 1782—83, 1785, and passim.

81. This argument may be broadly said to include both postmodernist fem-
inists and that critique of essentialist feminism in which questions of race and
other differences among women has been explored: see Mary Belenky, Women
Ways of Knowing (New York: Basic Books, 1986); Sandra Harding, ed., Femi-
nism and Methodology; Linda Nicholson, ed., Feminism /Postmodernism (Lon-
don: Routledge, 1990); Brenda Crossman, “The Precarious Unity of Feminist
Theory and Practice: The Praxis of Abortion,” University of Toronto Faculty
Law Review 44 (1986): 86; Angela Harris, “Race and Essentialism in Feminist
Legal Theory,” Stanford Law Review 42 (1990): 581; Martha Minow, “Learn-
ing to Live with the Dilemma of Difference,” Law and Contemporary Prob-
lems (1985); Linda Alcoff, “Cultural Feminism v. Post-structuralism,” Signs 13
(1988): 405; Sandra Harding and Merrill Hintikka, eds., Discovering Reality:
Feminist Perspectives on Epistemology, Metaphysics, and Philosophy of Sci-
ence (Dordrecht: D. Reidel, 1983); M. Hawkesworth, “Knowers, Knowing,
Known: Feminist Theory and Claims of Truth,” Signs 14 (1989): 533.

82. De Man, Blindness and Insight. See also the critique of postmodern
localism in Hunt, “Big Fear,” 532—39. So also Grey (Case of Wallace Stevens,
74), who writes that “impassioned prophets turn . . . a more intense light on
certain aspects of experience than will ever be provided by more tolerant and
catholic thinkers.”

MOTET
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thority of Law [Oxford: Clarendon Press, 1979], 47—50, 150—53, 233 —61; see
also idem, “Authority, Law, and Morality,” The Monist 68 [1985]: 295).

10. See, for example, Michel Foucault, The Order of Things: An Archaeol-
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in relation to metaphors and boundaries.
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467-531.
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