includes the

Family Law Act, Child Support Guidelines,
Divorce Act, Arbitration Act, and
Arbitration Act Regulations

EDITION

CANADIAN

FAMILY LAW

An indispensable, clearly written guide to Canadian law on
* marmiage * separation » dhvorce » spousal and child support = child custody
and access = property rights = estate rights » domestic contracts
* anfgroameant * same-sax relationships * alfermate dspute resolution

MALCOLM C. KRONBY






Includes the

Family Law Act, Child Support Guidelines,
Divorce Act, Arbitration Act, and
Arbitration Act Regulations

EDITION

An indispensable, clearly written guide to Canadian law on
® marriage ® separation e divorce e spousal and child support e child custody
and access ® property rights e estate rights ¢ domestic contracts
e enforcement ® same-sex relationships e alternate dispute resolution

MALCOLM C. KRONBY

WWILEY

John Wiley & Sons Canada, Ltd.



Copyright © 2010 by Malcolm C. Kronby

All rights reserved. No part of this work covered by the copyright herein may be
reproduced or used in any form or by any means—graphic, electronic or mechanical
without the prior written permission of the publisher. Any request for photocopying,
recording, taping or information storage and retrieval systems of any part of this book
shall be directed in writing to The Canadian Copyright Licensing Agency (Access
Copyright). For an Access Copyright license, visit www.accesscopyright.ca or call toll
free 1-800-893-5777.

Care has been taken to trace ownership of copyright material contained in this book.
The publisher will gladly receive any information that will enable them to rectify any
reference or credit line in subsequent editions.

This publication is designed to provide accurate and authoritative information in re-
gard to the subject matter covered. It is sold on the understanding that the Publisher is
not engaged in rendering professional services. If professional advice or other expert
assistance is required, the services of a competent professional should be sought.

Library and Archives Canada Cataloguing in Publication Data

Kronby, Malcolm C., 1934-
Canadian family law / Malcolm C. Kronby.—10th ed.

ISBN 978-0-470-73682-1
1. Domestic relations—Canada—Popular works. I. Title.
KE539.2.K76 2009 346.7101°5 C2009-905292-X KF505.ZA2K76 2009

Production Credits

Cover design: Joanna Vieira
Interior text design: A. So
Typesetter: Pat Loi

Printer: Printcrafters

John Wiley & Sons Canada, Ltd.
6045 Freemont Blvd.
Mississauga, Ontario

LSR 4J3

Printed in Canada

12345PC1413121110



To M. again and always

Table of Contents

Preface to the 10t Edition vi
Introduction to the 10* Edition 1
1. The Legal Remedies 3

2. Marriage 6

Age of Consent 6

Mental Capacity to Marry 7

Consent of the Parties 7
Consanguinity 7

Prior Marriages 8

Annulment 8

An Exception to the Rule 9

Rights and Obligations of Marriage 9
Common-Law Marriage 10

The Same-Sex Marriage Litigation 13
The Courts’ Decisions 14

The Federal Government Reference 16

3. Separation 19

Separation Agreements 19

Financial Provisions 23

Support and Custody of Children 23

Access 24

Other Possible Provisions 24

Alteration of the Terms 25

Why Is a Separation Agreement a Good Idea? 25
Duration of the Terms 26

4. Spousal Support 27

Alimony 27

Spousal Support and Variation under Provincial Statutes
Same-Sex Spouses: The Decisions in M. v. H. 37

Spousal Support and Variation under the Divorce Act 40
Income Tax Considerations 61

Canada Pension Plan Benefits 62

Spousal Support from an Estate 63

The Spousal Support Advisory Guidelines 63

30



iv | Canadian Family Law

5. Custody and Access 70
How to Apply for Custody 75
1. Children’s Law Reform Act (Ontario) 75
2. Divorce Application 75
3. General Jurisdiction 76
The Guiding Principle in Custody Cases 76
Kidnapping Is No Solution 77
Who Speaks for the Children? 78
Review of Custody Orders 79
Guiding Sub-Principles 80
Custody by Agreement 81
Joint Custody 81
Criminal Charges (Domestic Violence) and Custody 83
Effect of Adultery 85
Visiting Rights (Access) 86
Adoption 90
Death of a Custodial Parent 92
Mobility Rights: Relocation of Children 92

6. Child Support 103

The Child Support Guidelines 107

If You Have A Child Support Agreement Or Court Order Made Prior to
May 1, 1997 108

The Amount of Child Support under the Guidelines 109

Split Custody 114

Shared Custody 114

Undue Hardship 116

Disclosure Requirements on Application 117

Annual Disclosure Requirements 118

Form of Payments and Security 119

Can You Make an Agreement for Child Support That Is Not in Accordance
with the Guidelines? 119

Variation of Child Support 120

The Problem of Retroactive Child Support 121

7. Property Rights 127

Equalization of Net Family Property (Part |, Family Law Act, Ontario) 128
Retroactivity 128
Limitations 128
The Basic I[dea 128
Definitions 129
Equalizing Payment 134
Statement of NFP: Concepts of Value 138

Estate Rights 141

Trust Interests 144



Table of Contents | v

8. Divorce 146
Procedure 147
Corollary Relief 149
Grounds for Divorce 150
Adultery 150
Cruelty 152
Separation 155
Reconciliation 156
The Hearing and Judgment 157
Appeals 159
Recognition of Divorce Judgments 160

9. Annulment 161
Grounds for Annulment 162

10. Domestic Contracts 165

11. Enforcement 171
Enforcement of Separation Agreements 172
Enforcement of Custody and Access 173
Enforcement under the Family Responsibility and Support Arrears
Enforcement Act 174
Enforcement under the Family Law Act 176
Enforcement under the Divorce Act 178

12. Alternate Dispute Resolution 180
Mediation-Arbitration 181
Enforceability of Arbitration Agreements 187
Enforceability of Arbitration Awards 188
Challenges and Appeals of Arbitration Awards or Agreements 189
Appeals Under Section 45 of the Arbitration Act 189
Setting Aside an Award: Section 46 of the Arbitration Act 191

Appendix A: What Your Lawyer Will Probably Want to Know 193
Personal Data 193
Financial Data 194

Appendix B: Comparative Analysis of Family Property Legislation 223
Statutes:
Divorce Act R.S., 1985, c. 3 (2nd Supp.) 236
Federal Child Support Guidelines 278
Family Law Act 306
Arbitration Act, 1991 S.0. 1991, Chapter 17 378
Arbitration Act, 1991, ONTARIO REGULATION 134/07,
FAMILY ARBITRATION 415

Mediation/Arbitration Form: 420
Canadian Family Law 10th Edition URLs 424



Preface to the 10" Edition

“What’s a legal separation?”
“Doesn’t the mother always get custody of the children?”
“Will I lose my property rights (whatever they are) if I break up the marriage?”

In my practice, I've been asked these questions and others like them
hundreds of times.

Most laymen who attempt to achieve some understanding of family
law are burdened by myth and confused by misconception. They hear third-
hand stories of the complexity and cost of divorce proceedings. They are
intimidated by the prospect of having to appear in court and put off by
technical legal language. That’s why this book was written—to explain the
rights, obligations, and remedies of family law.

WHAT IS FAMILY LAW?

Family law is the entire range of statutes, regulations and precedents that
govern the relations between spouses and among parents and children. This
includes (but is not limited to) the body of law on marriage, divorce, annul-
ment, on custody of children, separation, spousal support, child support,
and property rights within the family. This vast and complex field of law
touches the lives of all of us.

The law relating to formation and solemnization of marriage is con-
tained in provincial statutes, which are roughly the same all across the
country. The Divorce Act is a federal statute, so that there is, thankfully, only
one divorce law for the whole of Canada. However, the regulations govern-
ing the procedure of granting a divorce vary somewhat from province to
province.

The law concerning the custody of children is partly contained in pro-
vincial statutes and regulations, which are pretty similar from Newfoundland
to British Columbia. The Divorce Act also has sections dealing with custody
of children, but these only apply in connection with divorce proceedings. As
we’ll see, the Divorce Act states that orders for “corollary relief”—the things
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that may go along with a divorce, such as custody, support payments and
visiting rights—should be nationwide in scope and effect, but there is also
a large body of provincial law in these areas that is not linked to divorce.
Property rights are under provincial law.

When the Divorce Act of 1968 came into force, it created grounds for di-
vorce that had never previously existed in Canada. For practical purposes,
prior to June 1968, the only ground for divorce was adultery. If you lived in
Quebec or Newfoundland, there was no way to get a divorce under provin-
cial procedures; a petition had to be presented to the federal Senate to pass
a private Bill dissolving the marriage. These restricted grounds created many
cases of hardship. For example, a husband and wife might have been sepa-
rated for ten years, in which time the husband might be living with another
woman by whom he had children, but there couldn’t be a divorce unless his
estranged wife saw fit to sue him on the grounds of his obvious adultery.
Frequently she wouldn’t do it, simply out of grief or spite. In other cases, a
wife might be the victim of sadistic cruelty, but she couldn’t get a divorce
unless her husband committed adultery. Even in marriages destroyed by in-
curable insanity of one of the parties, the other had no hope of divorce in
the absence of adultery.

The Divorce Act of 1968 created grounds of cruelty and marriage break-
down (meaning, at a minimum, separation for a period not less than three
years) along with adultery. Other grounds were established as well, but
these rarely arose in actual practice; the grounds of adultery, cruelty and
separation probably covered 99 percent of the cases that came to court.

The current Divorce Act, in force as of June 1, 1986, establishes only one
ground for divorce: marriage breakdown, which arises as a result of adul-
tery, cruelty, or separation for a period of one year. The procedure has also
been considerably simplified. But divorce is still a complex business (which
is not to say it should be that way), despite the claims of those who sell
do-it-yourself divorce Kkits or offer so-called divorce-aid services with sup-
posedly guaranteed results.

* kK

I've tried to make the information in this book as accurate as my know-
ledge and the state of the law will permit. But laws change. Statutes are
amended, appeal courts overturn long-standing precedents, and, especially,
circumstances alter results. Often a fine factual distinction between two cas-
es produces two markedly different judgments.

There are, of course, limitations to the scope and content of this book.
Some subject areas are not treated at all: paternity suits, child welfare legis-
lation, and family aspects of criminal law are three such areas. Adoption is
only touched on.
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Not a week goes by without an interesting new decision being reported.
That’s one reason why family law is so interesting and challenging.

A second reason is the emotional load carried by so many cases. Two
businessmen can sue each other, but have lunch together during a break in
the trial. On the other hand, a parent fighting for custody of a child may feel
(wrongly) that the only way to succeed is to destroy the other parent.

There’s a third reason why this field of law is fascinating. Many cases
in family law are what I would call “hinge points” in the lives of the par-
ties. The course of a lifetime can be determined by the judgment in a divorce
case; it’s even more obviously so in a child-custody case.

A word of caution: If you have a family law problem, go to a lawyer.
This book is no substitute for the working relationship between lawyer and
client, nor can it possibly give you legal advice. In presenting a general sur-
vey of family law in Canada, it’s quite impossible to deal with every aspect,
or to deal with the narrow factual distinctions that may distinguish one judg-
ment from another. At the end of the text you will find Appendix A:“What
Your Lawyer Will Probably Want to Know,” which is intended to save you
and your lawyer time and effort in the first interview.

This book has been written from the point of view of a lawyer practic-
ing in Ontario. The principles in the text derive from cases from all across
Canada, but I don’t pretend to be intimately familiar with the statutes of
each province. Although the broad principles of family law are similar in ev-
ery province and territory, differences are often hidden in the interstices of
provincial statute law.
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Since the publication of the 9" edition of Canadian Family Law in 2006, statu-
tory amendments and many court decisions necessitate this extensive revision.

The legal battle over same-sex rights and marriage is finished. The Child
Support Guidelines have been clarified, and revised support figures came
into force in May 2006. The binding effect of separation agreements and
marriage contracts has been the subject of a number of appellate decisions.
The difficult question of determining child support in shared custody has
been addressed by the Supreme Court of Canada. The principles for awarding
retroactive child support were the subject of an appeal in a group of Alberta
decisions in the Supreme Court of Canada. A decision of the Ontario Court
of Appeal, in which the Supreme Court of Canada refused leave to appeal,
and which has been followed in other provinces, deals with the limited
circumstances in which spousal support can be varied after an agreement
between the parties. In Ontario, an appeal decision says, in effect, that no
court order that either grants or refuses spousal support is immune from
review; the British Columbia Court of Appeal rules the opposite. Another
decision in the Ontario Court of Appeal permits a variation of an equal-
ization payment to reflect market conditions after separation. The growth
and demand for mediation and arbitration (alternate dispute resolution) and
possible faith-based arbitrations resulted in the controversial Boyd Report in
Ontario. Although many recommendations in the Boyd Report were rejected,
the Family Law Act and Arbitration Act have been amended to make signif-
icant changes in aspects of family arbitration.

In January 2005, the Department of Justice released draft Spousal
Support Advisory Guidelines (SSAG) intended to bring national consistency
to spousal support awards. The SSAG, now finalized, are not law, and,
it appears never will be; they are advisory only, unlike the Federal Child
Support Guidelines, which are law. However, the SSAG have been discussed,
considered and applied in many decisions, and now are taking hold as an
unlegislated aspect of the law.
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All of these (and more) will be discussed in the text.

Again, I have included some material on same-sex rights and obliga-
tions and on the same-sex marriage litigation that derives from memoranda
written by my colleagues Martha A. McCarthy and Joanna Radbord, and is
used with their permission and my gratitude. Even if there is now little legal
controversy, the historical and constitutional context is worth preserving.
Following the decision where the Supreme Court of Canada decided that
exclusion of same-sex partners from spousal support rights under the Ontario
Family Law Act is unconstitutional, eight Ontario statutes were amended to
reflect and implement the decision. Soon afterward, similar amendments
(more or less) were passed in other provinces and territories, but the terms
differ significantly from one to another. Within the scope of this text, it
reflects these changes and those that followed the ratification of same-sex
marriage by the Supreme Court of Canada and Parliament.

There is still no significant body of law on torts (civil wrongs) in
connection with family law or domestic disputes. These claims might arise,
for example, from spousal abuse, assault, or transmission of sexual disease.

* * *

As in previous editions, there are some topics that this book does not cover.
Derivative claims for personal injury or death, although included in Part V
of the Family Law Act (Ontario), are properly left to other texts. Paternity
suits are usually resolved by blood testing, now so accurate through DNA
matching as to establish virtual certainty. Child welfare proceedings, such
as protection and child wardship, are comprehensively treated elsewhere.
Adoption is only touched on. Criminal matters are left to specialized texts
and annotations to the Criminal Code.

The law evolves, of course. In an imperfect metaphor, one may compare
an important decision to oil spilled on water. The slick spreads, until it may
be only a molecule in thickness. It reflects and refracts light in different
ways. Then a detergent—say, a decision of the Supreme Court of Canada
or a statutory amendment—cleans it up or mixes it up—and we start again.

There is a vast body of data—statutes, decisions and regulations, and
as in all previous editions, my greatest problem is deciding what to put
in and what to leave out. One standard reference text for Ontario lawyers
cites more than three thousand decisions. This book, having more modest
ambitions, must be as accurate, comprehensive, and lucid as possible, but
not overwhelming in bulk and scope. I am responsible for the inclusions and
omissions, and for the accuracy of the text.

M.C.K.
June 2009
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The Legal Remedies

A range of alternative or cumulative remedies is available in matrimonial
disputes. Roughly in order of severity or finality, they are:

(a)

A separation agreement, which is a voluntary contract between the
parties. It is a private matter, not needing court sanction or ap-
proval. A marriage contract, entered into before or during marriage,
may also contain terms effective on the separation of the spouses.

(b) An application by either spouse for support in a “family court.” This

©]

includes applications to a court set up under provincial law, not in
connection with divorce proceedings. The actual name of the court
varies from province to province, as do the rights of the parties.
Typically, the court has the power to make orders for custody, ac-
cess and support. In Ontario, the Ontario Court of Justice has these
powers under the Family Law Act, referred to below.

An application by either parent (or sometimes by another “interested
party,” perhaps a grandparent or uncle) for custody of children, with
or without child support, and subject to awarding or refusing visiting
rights (access) to the other parent. The court always has the power
to look at arrangements for the children, even if there is a separation
agreement or a previous court order. In that sense, a custody order
is never final but is always open to review, because the court never
loses its power to make an order in the best interests of a child. An
application for custody can be made independently of any other le-
gal remedy or can be combined with a claim for divorce or support.
Usually, the location of the habitual residence of the child deter-
mines which court has exclusive jurisdiction to deal with custody,
but an exception may be made in favour of another court when, in
extreme circumstances, the court must act to protect the child.
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(d) An application for spousal support, with or without a claim for cus-

(e)

(0

tody and child support. In Ontario, all jurisdiction to award support
not linked to a divorce application for either husband or wife is gov-
erned by the Family Law Act, in force as of March 1, 1986. The right
to support is independent of conduct, and is determined principally
by the need of the applicant, the applicant’s ability to provide self-
support, and the respondent’s capacity to pay, although there are
many other factors that the court can consider in accordance with
section 33(9) of the Family Law Act. There are roughly similar sup-
port provisions in statutes of every province.

The Superior Court of Justice, the Unified Family Court and
the Ontario Court of Justice all have power to award support and
custody under the Family Law Act and the Children’s Law Reform
Act. The significant difference in jurisdiction is between the Ontario
Court and the others. While all of these courts have a broad power
to make orders for periodic payments or lump sums of support or
combinations of these, the Ontario Court has no jurisdiction over
divorce or property matters.

A claim in respect of “property rights,” for example, to equalize the
net worth accumulated during the marriage, force a sale of a home,
divide its contents, or recover property in the hands of the other
spouse. This is provincial rather than federal law. In Ontario, it is all
under the Family Law Act, and is covered in Chapter 7. The jurisdic-
tion to deal with matrimonial property is in the Superior Court of
Justice or the Unified Family Court, and not in the Ontario Court.
There are some such property statutes in every province of Canada.
It is beyond the scope of this book to analyze and comment fully on
the similarities and differences, but the wording of each individual
provincial statute may create significant differences in the rights
and obligations of the parties.

A claim for property rights can be made in several forms, either
independently or combined with a claim for support, custody or
divorce.

An application for divorce, with or without claims for support, cus-
tody and property rights, or, more rarely, a claim for annulment of
marriage, which might also include claims for custody, support and
property rights. The law of divorce is under the federal Divorce Act.
Jurisdiction under that Act is given exclusively to the superior court
of each province; in Ontario it’s the Superior Court of Justice or the
Unified Family Court.
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A separation agreement may settle as between the parties any of the
above matters that otherwise would be dealt with in the courts, except for
divorce or annulment, which can only be granted by a court. You can’t get
a divorce or annulment by agreement or consent; there must be some kind
of court process, which in undefended divorces, usually does not require a
hearing or trial. A valid, subsisting separation agreement is conclusive as to
property rights between the parties, but is not strictly binding in matters of
support, custody and access.

You don’t need a separation agreement in order to proceed with an ap-
plication for divorce, but in most cases, the existence of an agreement will
greatly simplify divorce proceedings, because the only remaining issue will
be dissolution of the marriage, and people rarely argue about that.

In Ontario since 1978, and, I believe, now in every province of Canada,
there is no longer any right to claim damages for seduction or breach of
promise to marry. An offended husband can no longer sue for damages for
“criminal conversation,” which was neither criminal nor conversation, but
was a claim for money damages against another man arising from adulter-
ous intercourse with his wife. It required a jury trial, and usually the wife
would willingly testify on behalf of her paramour.
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Marriage

A “valid and subsisting marriage” carries with it legal rights and obligations
that may not exist between unmarried partners.

A valid and subsisting marriage depends on having the capacity to
marry, and usually (but not always) observing the formal requirements for
solemnization of marriage according to the laws of the province in which
the marriage is performed, such as obtaining a licence or publishing banns
(the announcement within a church of intention to wed), and going through
some form of ceremony with a person licensed to solemnize marriages.
Marriage may be solemnized between two persons of the opposite or the
same sex.

AGE OF CONSENT

You have to be old enough to get married. The laws of each province establish
an “age of consent,” meaning that persons below this age are supposed to
obtain permission to marry from one of their parents. By province, the age
of consent is as follows: Nova Scotia and Prince Edward Island, sixteen;
Alberta, Manitoba, New Brunswick, Ontario, and Quebec, eighteen; British
Columbia, Newfoundland, and Saskatchewan, nineteen.

If nobody has status to give consent, the licence may be issued without
it. Nobody under age fourteen has capacity to marry unless to prevent il-
legitimacy of an expected child. By regulations in each province, if a person
is over the minimum age but younger than the age of consent, he or she
may marry with written consent of the parents. Where parental consent is
unreasonably or arbitrarily withheld, or if it isn’t clear who should be giv-
ing consent, an application may be made to a judge for an order dispensing
with consent.
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MENTAL CAPACITY TO MARRY

You must have the mental capacity to understand the nature of the marriage
contract, and the duties and responsibilities that it creates. A person who
is demonstrably insane at the time of the solemnization has not formed a
valid marriage.

CONSENT OF THE PARTIES

You must truly consent to the marriage as a free agent. This means that there
must be no duress or force inducing the marriage, or any misunderstanding
as to the effect of the marriage ceremony.

CONSANGUINITY

Marriage is prohibited between persons closely and lineally related by blood.
The prohibited degrees of consanguinity and affinity are set out in the
federal Marriage (Prohibited Degrees) Act, which came into force in 1991.!
The Hansard Report when the bill was at its third reading in the Senate,
contains this statement about the intention of the Bill:

In the case of persons related by blood, Bill S.14 reaffirms the law
that persons may not marry if they are related lineally or if they are
brothers or sisters, but otherwise relaxes the law to allow marriage
between persons who are related as uncle and niece or as aunt and
nephew. In the case of persons related by marriage it clarifies the
law by providing that a person whose marriage has been dissolved
by divorce may marry the brother or sister, nephew or niece, or
uncle or aunt of the divorced spouse; something that is not now
permitted under the law. There would be no prohibition against
marriages involving step-relationships.

The Bill was amended to treat adoptive relationships within the family
as if they were natural relationships.

The prohibition against marriage in step-relationships was abolished,
so that now it is possible, for example, for a step-father to marry his step-
daughter. As distasteful as this may be to some, in a submission to the
Senate—one of many—Professor H. Albert Hubbard said, “ . . the inability
to marry is hardly likely to deter sexual desires that persons are otherwise
inclined to indulge, and if their mutual affection is sufficiently strong, they
will cohabit outside the bonds of matrimony.”

1. The complex history of consanguinity legislation is admirably treated in the Canadian Parliamentary Review;
see www2.parl.gc.ca/Sites/LOP/Infoparl/english/issue.asp?param = 62&art =47.
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The statutory amendment does not interfere with prohibitions against
marriage between relatives that religious bodies may continue to maintain.

PRIOR MARRIAGES
You mustn’t still be married to someone else. If you were previously married
and your spouse is still alive, that prior marriage must have been effectively
dissolved by divorce or annulment before you can marry again.>

This is no problem if, say, the prior marriage was solemnized in
Saskatchewan, the spouses always lived there together, and later got di-
vorced there. But the situation can become greatly complicated where the
prior marriage or marriages were solemnized in one place and dissolved
in another. Suppose, for instance, that the woman was first married in
California, moved with her husband to New York, got a Mexican divorce,
remarried in Florida and got a second divorce in Massachusetts after several
years of separation. Now she wants to marry again in Ontario. Before she
can remarry, she’ll have to satisfy the authorities that the divorces validly
dissolved the prior marriages. In order to apply for a marriage licence, the
woman in question must obtain an opinion from a lawyer that she’s validly
divorced, and file an affidavit—a sworn statement—that says, in effect, that
she and her proposed new husband accept sole responsibility in the event
that she isn’t properly divorced. If it’s absolutely necessary to clarify the
effect of previous divorces, an interested party can apply to court for a de-
claratory judgment stating that this is so, but that may be an expensive and
lengthy process.

Sometimes people can’t be bothered to straighten these matters out, so
they say nothing about prior marriage when applying for a license. They run
the risk of committing bigamy, which is still subject to criminal prosecution.

ANNULMENT

In Chapter 9 we’ll consider the distinction between marriage that is void ab
initio (from the beginning) because of lack of capacity, and a marriage that
is merely voidable. The latter arises most frequently in a situation where
the parties had the capacity to marry, but the marriage couldn’t be consum-
mated by at least the minimal sexual relationship (penetration of the vagina
and emission of semen) that the law requires in order to complete and
validate the marriage. Nobody yet knows how this principle would apply to
a same-sex marriage.

2. There is another way. If your spouse has disappeared and been absent for at least seven years without any
information whatever about the spouse in that time, you can apply for a court order permitting remarriage.
If the spouse turns up later, your first marriage is still valid and your second marriage is void. However, you
haven’t committed bigamy. The Divorce Act now permits a divorce after one year of separation, so applications
merely to allow remarriage are unlikely.
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AN EXCEPTION TO THE RULE

At the beginning of this chapter, it was stated that parties usually have to
observe the formal requirements of a licence or banns and the prescribed
ceremony, but there are exceptions. A valid marriage may exist where the
parties had the capacity to marry, neither obtained a licence nor published
banns, but went through some form of ceremony followed by cohabitation
and particularly by birth of children. In one case, this validated a marriage
where the husband specifically and intentionally avoided the formal require-
ments of solemnization, in the hope that his wife would not gain rights to
any of his property.?

RIGHTS AND OBLIGATIONS OF MARRIAGE
Although a full survey of the legal effects of marriage is beyond the scope of
this book, some should be noted.

A valid and subsisting marriage confers the right, and perhaps the duty,
to cohabit—to live together in a conjugal relationship—although, as we’ll
see, this may be ended without misconduct and by agreement.

During cohabitation, the spouses have a mutual obligation of financial
support, and an individual obligation of self-support. One aspect of cohabi-
tation is the expectation of a sexual relationship. A persistent and unjustified
refusal of sexual relations by one spouse may constitute “cruelty” as a basis
for divorce.

In Ontario, the concept of desertion has been made obsolete by the
Family Law Act. The right or obligation of support is virtually independent
of conduct.* The only area in which desertion may still be significant is in
possession of a home; for instance, if a husband moves out without cause,
he may find it difficult to force the wife out of the home.

No proprietary rights are created by marriage, in the sense that no
spouse becomes the owner of the other’s property, in whole or part, just
because of marriage. Marriage does create a statutory right on breakdown
of marriage to share in the value of property acquired during the marriage,
and a right of possession (not ownership) of the matrimonial home (see also
Chapter 7: Property Rights). These rights differ from province to province.
In Ontario, they are codified in the Family Law Act.

Husbands and wives have rights to share in the estate after the death
of the other, whether or not the deceased left a will. Under the Ontario
Succession Law Reform Act and under similar legislation in every province,

3. See for example Alspector v. Alspector (1957), 9 D.L.R. (2d) 679, and Harris and Godkewitsch (1983), 41 O.R.
(2d) 779.

4. Conduct does not affect the obligation to provide support, but it may (in rare cases) affect the amount of
support “having regard to a course of conduct that is so unconscionable as to constitute an obvious and gross
repudiation of the relationship” as provided in section 33(10) of the Family Law Act (Ontario).



10 | Canadian Family Law

a spouse and dependent children can apply for a court order awarding them
support from an estate even though the will of the deceased excludes them
as beneficiaries or makes inadequate provision for them.

COMMON-LAW MARRIAGE

Through a long period of English history, competent individuals could marry
without the intervention of any civil or religious authority. If there was at
the time a statute governing marriage, this was not the only way a marriage
could be formed. Parties could be married at “common law” quite apart
from “legal” marriage or compliance with the formal requirements of a
marriage statute, such as issuance of a licence and a ceremony of solemni-
zation conducted by some person officially empowered to do so.

To create a common-law marriage, there had to be an agreement be-
tween the parties, as in some exchange of promises; legal capacity to make
a contract, for example, sufficient age, sound mind, and free will; cohabi-
tation; consummation by sexual intercourse; and public and continued
recognition of the relationship.

After a lengthy controversy, a statute was passed in England in 1753
aimed at the abolition of common-law marriages and secret marriages, and
that contained strict requirements for a valid marriage. By 1844, as a result
of judicial decisions, it was clear that no valid marriage could be formed at
common law in England, and that this was the state of the law at least back
to the 1753 statute.

The effect of the English statute in Canada is not as clear as it should be
after all these years. Probably the statute was not imported into Canada, so
that in every province except Quebec it is possible to have a valid marriage
in very special circumstances without strict compliance with the provincial
marriage statutes. For instance, parties may not absolutely need a marriage
licence if they go through a ceremony of some sort with the intent to be
validly married and then live together, particularly if there are children of
the union. This body of law is extremely technical. Our courts have a long-
standing tendency to narrow the possibility of a valid marriage of this sort.

Also, the courts will interpret formal validity of marriage in accordance
with the law of the place where the marriage was solemnized. Many places
do not have procedures as strict as our provinces, or adverse conditions such
as war make these procedures impractical.

So, although it is possible to create a common-law marriage recognized
in Canada in the sense that common-law marriage hasn’t been specifical-
ly abolished, no one who wants the legal state of marriage should fail to
comply with all of the statutory rules of the place where the marriage is
performed.
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We generally use the term “common-law marriage” to describe the vol-
untary union of a man and woman (or two persons) in a lasting relationship
resembling marriage. The parties may indeed behave as if married, refer to
each other as if married, and be recognized or assumed to be married in
their community. In fact, they are not married, no matter how long they
have lived together, no matter how many children they have.

They may have specific rights as conferred by statutes. For instance,
they may treat each other as dependants for tax purposes, and take the same
deductions as if they were married. They have mutual obligations to their
children, with all rights of custody and access as if married. They receive
Child Tax Benefits. They can insure each other’s lives and qualify for pen-
sion benefits.

In Ontario, they have a mutual support obligation at law because of the
Family Law Act. This arises because the Act states: “Every spouse has an
obligation to provide support for himself or herself and for the other spouse,
in accordance with need, to the extent that he or she is capable of doing so,”
and defines “spouse” to include two persons who have cohabited continu-
ously for a period of not less than three years, or in a relationship of some
permanence, if they are the natural or adoptive parents of a child.

Almost exactly the same words are used in the Ontario Succession Law
Reform Act to permit an unmarried dependent “spouse” to claim against an
estate (see Chapter 4).

* * K

Some years ago a remarkable case dealt with the effect of an incomplete
sex change. The parties, both born female, had in the course of their lives
married and had children. After that, they formed a relationship together that
endured for twenty years. One of them, taking the male role, had extensive
psychotherapy, hormonal injections, a double mastectomy and a panhyster-
ectomy, but no genital surgery. He (she) had changed the gender designation
on his (her) birth certificate. They separated, and the male partner claimed
support from the female. The court held that they were not a man and
woman who had cohabited, since the sex change was incomplete, and
reversible if hormone injections were stopped. The mastectomy and hyster-
ectomy were inconclusive, since many women have this surgery without
any question of their gender. The result might well have been different if
there had been genital surgery, and today each of the “two persons” would
have spousal support rights and obligations

Except for residents of Manitoba and Saskatchewan, parties who live
together as if married have no statutory entitlement to sharing of assets if
they separate. This had been the subject of constitutional challenges to sev-
eral provincial statutes. The problem was resolved nationally when a Nova
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Scotia case was appealed to the Supreme Court of Canada, which ruled that
persons who choose not to be married have elected a different property re-
gime than those who choose to be married.®

Persons who live together may have property rights against each other
based on the same legal principles that govern property rights between any
unrelated people. This law is founded on the idea of compensating a person
for the contribution he or she makes to the property of another, by imposi-
tion of a constructive or implied trust from the recipient in favour of the
contributor. The idea is that if the contributor is not compensated, the recipi-
ent of the contribution will be “unjustly enriched.” This topic is dealt with
in Chapter 7: Property Rights.

In a landmark decision,® the Supreme Court of Canada considered
the case of a couple who lived together unmarried for about twenty years,
during which they worked together to build a successful and prosperous
beekeeping business, registered in the name of the man. The Court found
that the woman’s contribution in equal work and effort gave rise to a con-
structive trust in her favour for one-half of the property and business assets.
Since then, there have been many other cases where the court has awarded
a constructive trust, which may be a share of property or a money amount.

Parties who live together may create their own support obligations and
property regime by signing a “cohabitation agreement.” The Family Law Act
specifically permits this, in the following words:

Two persons of the opposite sex or the same sex who are cohabiting
or intend to cohabit and who are not married to each other may en-
ter into an agreement in which they agree on their respective rights
and obligations during cohabitation, or on ceasing to cohabit or on
death, including:

(a) ownership in or division of property;

(b) support obligations;

(c) the right to direct the education and moral training of their children,
but not the right to custody of or access to their children; and

(d) any other matter in settlement of their affairs.

5. See Walsh v. Bona (2002), 32 R.F.L.(5") 81.
6. See Pettkus v. Becker (1980), 117 D.L.R. (3d) 257.
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To be valid, a cohabitation agreement must be in writing, signed
by the parties and witnessed. Under the FLA if the parties to a co-
habitation agreement subsequently marry, in the absence of specific
words to the contrary their agreement becomes a marriage contract,
as discussed in Chapter 10: Domestic Contracts.

THE SAME-SEX MARRIAGE LITIGATION’

It is fundamental to the understanding of the litigation that there was no
statutory definition of marriage in Canada as between persons of the opposite
sex. It was legally taken for granted, or relied on in a British decision in the
House of Lords,® where in connection with the legal effect of a polygamous
marriage in Utah, it was stated that marriage is the union of one man and
one woman. As we will see, the opponents of same-sex, or as its proponents
prefer to say, equal marriage, often argue that marriage “just is” between one
man and one woman. This is often referred to as “definitional preclusion.”

In the spring and summer of 2000, three groups pursued same-sex mar-
riage in Canada. Their cases were Halpern’ in Ontario, EGALE in British
Columbia, and Hendricks in Quebec.

In Toronto, the eight applicant couples applied for marriage licences,
which were summarily rejected by the City Clerk. In response to a demand
for written reasons for the rejection, the Clerk forwarded the issue to the
City legal department. The legal department said it was unsure whether
licences should be granted to the couples. There was no statutory impedi-
ment to equal marriage. A Divisional Court decision excluding same-sex
couples from marriage, Layland v. Ontario," predated M. v. H.," the Court of
Appeal decision that strongly suggested that same-sex couples were entitled
to equal relationship recognition. The Province had issued a directive not to
issue licences. The Clerk decided to seek directions from the Court whether
the City should issue licences. The applicants filed for directions on the
same day as the City did.

The Court ruled that the applicants would have carriage of the case. The
British Columbia and Quebec equal marriage cases started shortly after that.

~

. See Joanna Radbord, “Lesbian Love Stories: How We Won Equal Marriage in Canada,” (2005) 17 Yale J. L. &
Feminism 99. Ms. Radbord along with Martha McCarthy were the leading co-counsel in the Ontario litigation.
Ms.Radbord’s article is a rare combination of legal scholarship and autobiography. I have truncated and
revised some material about the litigation from that article with her permission.

@®

. See Hyde v. Hyde and Woodmansee (1866), L.R. 1 P.&D. 130.

o

. See Halpern v. Toronto (2002), 28 R.F.L. (5") 41, and Halpern v. Attorney General of Canada (2003), Docs.
C39172,39174.

10. [1993] O.J. No. 575.
11. (1996), 25 R.F.L.(4") 116.
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In all three provinces, the applicant couples faced formidable opposition
from the federal government. The government was joined by two intervenor
coalitions opposing equal marriage, The Interfaith Coalition on Marriage and
the Family and The Association for Marriage and the Family. The federal
government and these intervenors made similar arguments. They alleged
there was no discrimination in excluding same-sex couples from marriage;
marriage just is the union of one man and one woman. A philosopher of
language deposed that the marriage of a same-sex couple was an oxymoron.
In the same way as applying the descriptor “women” does not discriminate
against men, limiting the application of the word “marriage” to the unions of
men and women did not discriminate against same-sex couples.

The government also argued that there was no substantive inequality.
There was no offence to dignity. Same-sex couples had access to all the
same rights and obligations as married couples, at least at a federal level.
The provinces could cure any remaining differences in treatment. All that
same-sex couples lacked was identical nomenclature. A formal difference
in language, without more, did not create discrimination in a substantive
sense. The federal government also proposed that each province ought to
introduce registered domestic partnerships, while the federal government
would preserve marriage for heterosexuals only.

The applicants argued that the discriminatory impact of exclusion from
marriage was clearly revealed “in the context of the place of the group in the
entire social, political, and legal fabric of our society.” In this context, the
exclusion of same-sex couples from the institution of marriage was a denial
of equal membership and full participation in Canadian society. It attacked
self-respect, self-worth, psychological integrity, and empowerment. It denied
substantive equality.

All of the applicant couples emphasized that the denial of the freedom
to marry stigmatized gay and lesbian relationships. It promoted a culture
of intolerance. Marriage is “the institution that accords to a union the pro-
found social stamp of approval and acceptance of the relationship as being
of the highest value.” They argued that only full and equal inclusion in
marriage would promote substantive equality; that if they won equivalent
rights and obligations, but were denied the status of marriage itself, the
case would be lost.

THE COURTS’ DECISIONS

With litigants seeking equal marriage in three provinces, the British
Columbia decision, EGALE, was released first. Justice Pitfield held that there
was an invisible yet constitutionally entrenched meaning to marriage, so
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that recognizing the marriages of same-sex couples would require a consti-
tutional amendment. Constitutional scholars immediately rejected his
reasoning.

The Ontario and Quebec decisions followed shortly after. The three-
judge panel in Ontario found that the common-law definition of marriage
discriminated in a manner that could not be justified in a free and democratic
society. The Quebec court declared of no force and effect the opposite-
sex requirement for marriage in section 5 of the Federal Law-Civil Law
Harmonization Act, No. 1, and Quebec’s Civil Code. The Ontario Divisional
Court was divided on the appropriate remedy, but a majority of that Court
and Justice Lemelin in Quebec suspended their declarations for two years to
give the government time to pass appropriate legislation.

On May 1, 2003, the British Columbia Court of Appeal rejected the fro-
zen rights argument adopted by Justice Pitfield. The B.C. Court of Appeal
held that the common-law definition of marriage discriminated on the basis
of sexual orientation and the rights violation could not be justified. The
Court adopted the same remedy as the Ontario and Quebec lower courts, re-
formulating the common-law rule and suspending the remedy for two years.

One month later, and less than two months after argument, the Ontario
Court of Appeal upheld the Divisional Court decision in Halpern, and held
that the common-law definition of marriage was unconstitutional. The Court
also allowed the applicants’ cross-appeal and gave its judgment immediate
effect. Marriage, as of June 10, 2003, was now “the voluntary union for life
of two persons to the exclusion of all others.” The City Clerk was ordered to
commence issuing licences immediately.

A week later, the Prime Minister announced there would be no appeal
to the Supreme Court of Canada. He and the Minister of Justice noted that
marriage is a fundamental right and that discrimination is intolerable under
the Charter. The government said it would introduce legislation to make
equal marriage available across the country.

The B.C. and Quebec Courts of Appeal came to the same conclusion.
Same-sex couples across the country continued to litigate for the freedom to
marry and won province by province, first in the Yukon, and then without
opposition by the federal Attorney General in Saskatchewan, Nova Scotia,
Manitoba, and Newfoundland.

No Ontario statutes were changed to recognize equal marriage for
same-sex couples until March 9, 2005, when Bill 171, an act to amend vari-
ous statutes in respect of spousal relationships, received Royal Assent. This
omnibus legislation amended all Ontario legislation so that all married cou-
ples are treated the same, regardless of sexual orientation. At the same time,
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as part of this legislation the government eliminated all “same-sex partner”
language from the statute books. Now, same-sex couples are spouses in ex-
actly the same way as heterosexual couples.

Same-sex divorce is now available (see Chapter 8).

THE FEDERAL GOVERNMENT REFERENCE

After announcing its intention not to appeal, the federal government asked
the Supreme Court of Canada to hear a Reference on its proposed equal
marriage legislation. The Reference initially posed three questions with
respect to the government’s draft equal marriage legislation:

1. Whether the proposed legislation was within the exclusive legisla-
tive authority of the Parliament of Canada?

2. Whether extension of the capacity to marry to persons of the
same sex was consistent with the Canadian Charter of Rights and
Freedoms?

3. Whether freedom of religion under the Charter protected religious
officials from being compelled to perform a marriage between two
persons of the same sex that is contrary to their religious beliefs?

After Paul Martin replaced Jean Chretien as Prime Minister, and shortly
before he called an election, a new question was added:

4. Whether the opposite-sex requirement for marriage for civil pur-
poses was consistent with the Charter?

Some observers construed the addition of the fourth question as an
attempt to re-litigate Halpern. The Court of Appeal had ruled on the uncon-
stitutionality of exclusion of lesbians and gays from marriage, the appeal
period had expired, and the government had publicly affirmed the correct-
ness of the decision. The government was a party to the ruling that finally
determined that issue. It should be bound.

A Supreme Court bench ordinarily interested in strictly limiting inter-
venors granted leave to twenty-eight interest groups, more than in any case
ever before the Court. The Court heard from civil liberties associations, a
group of seven people interested in civil unions, human rights commissions,
faith groups supporting and opposed to equal marriage, gay and lesbian
equality rights groups, and the Canadian Bar Association. Even one Martin
Dion, a resident of Quebec and heterosexual married father, was granted
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leave to intervene. He argued that marriage for same-sex couples demeaned
his marriage and submitted that all marriages of same-sex couples that have
occurred in Canada should be declared illegal.

On December 9, 2004, the Supreme Court of Canada issued its advi-
sory opinion in Reference re Same-Sex Marriage. The Court affirmed that
marriage for same-sex couples flows from the equality guarantee of the
Charter. The Court ruled that the meaning of marriage is not a frozen
concept limited to heterosexual unions, but has evolved to include the
marriages of same-sex couples.

The Court answered that the power to define marriage to include same-
sex couples is exclusively within federal jurisdiction, that equal marriage for
same-sex couples is not contrary to the Charter, and that religious officials
cannot be compelled to perform marriages for same-sex couples contrary
to their religious beliefs. The Court refused to answer the fourth question,
whether the old common-law definition of marriage was constitutional, on
the basis that the federal government had promised to introduce equal mar-
riage legislation regardless of the Court’s answer and because the couples
who had already married had vested interests that ought not be brought into
question.

The Court confirmed that any alternative forms of partnership recogni-
tion such as civil unions were different from equal marriage and outside
of federal jurisdiction. It also made it clear that no province has the power
to legislate to deny same-sex couples the freedom to marry, even through
the use of the override clause of the Charter. The Reference opinion gave
the federal government the green light to proceed with its equal marriage
legislation.

The federal Civil Marriage Act is now in force. The legislation states:

1. This Act may be cited as the Civil Marriage Act.

2. Marriage, for civil purposes, is the lawful union of two persons to
the exclusion of all others.

3. It is recognized that officials of religious groups are free to refuse
to perform marriages that are not in accordance with their religious
beliefs.

4. For greater certainty, a marriage is not void or voidable by reason

only that the parties are of the same sex.

The Civil Marriage Act includes a number of consequential amendments
to seventy statutes. Among other things, it amends the definition of spouse
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under the Divorce Act to read, “Either of two persons who are married to
each other” may apply for divorce. The Marriage (Prohibited Degrees) Act
now provides that “no person shall marry another person if they are related
lineally, or as brother or sister or half-brother or half-sister, including by
adoption.” In the Income Tax Act, the concept of natural or adoptive parent
is replaced by the phrase “legal parent.”

Same-sex marriage is now available in every province and territory of
Canada. Outside of Canada, same-sex marriage is accepted and recognized
in a few jurisdictions. This leaves same-sex married partners with a legal
quandary. If they are ordinarily resident in, say, Colorado, and come to
Alberta to get married, they are validly married under the laws of Canada,
but when they return they are not validly married under the laws of their
home state.



Sepamtz’on

SEPARATION AGREEMENTS
When a marriage is in trouble or the parties have separated, they often first
consult a lawyer because they want a “legal separation.”

What they usually mean is a separation agreement. This is a voluntary
written contract between two persons, much like any other contract in law,
in which they agree to live apart and on other matters referred to below.
Nobody can be forced to sign a separation agreement or have one imposed
on him or her by a court or any other authority.

The amount that should be paid under an agreement must necessarily
be determined by negotiation, but in considering the amount and advising
the client, a lawyer will be thinking what a court might award in the cir-
cumstances of the case. What you pay must somehow be related to what
you might be ordered to pay. For this reason, and to avoid repetition, these
matters have been included in Chapter 4: Spousal Support; Chapter 6:
Child Support; Chapter 7: Property Rights; and extensively in Chapter 10:
Domestic Contracts.

In Ontario until 1978, spouses could not validly enter into an agreement
in contemplation of future separation. Such an agreement was considered to
be destructive of family relationships, and was void as against public policy.
It was possible to enter into a prenuptial agreement, but this had to be very
carefully worded as a property settlement in contemplation of marriage, not
separation.

The Ontario Famnily Law Act permits four classes of “domestic contract”
available to two persons of the same or opposite sex, and, as to the first
three, similarly in all provinces.

(a) a “marriage contract,” entered into in anticipation of marriage or
during marriage, in which two persons agree on their respective
rights and obligations under the marriage or upon separation, di-
vorce, annulment or death, dealing with ownership in or division
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of property, support obligations, the right to direct the education
and moral training of children (but not custody), and any other
subject matter. A marriage contract cannot validly limit the rights of
a spouse to possession of a matrimonial home.

(b) a “cohabitation agreement,” entered into between two persons who
are living together or intend to live together but who are not married,
covering exactly the same subject matter as a marriage contract. If
they subsequently marry, the document automatically becomes a
marriage contract unless they specifically agree otherwise.

(c) a “separation agreement,” entered into between two persons who
have cohabited, married or unmarried, and who are now living
separate and apart, covering all of the subject matter of a marriage
contract, plus custody of and access to children.

(d) a “family arbitration agreement,” discussed in Chapter 12: Alternate
Dispute Resolution.

A domestic contract must be in writing, signed by the parties and their
signatures must be witnessed. The court has the power to disregard terms of
a domestic contract dealing with children where the court is of the opinion
that to do so would be in the best interests of the children. Chastity clauses
in separation agreements or in marriage contracts to take effect on separa-
tion are invalid.

Notwithstanding a domestic contract, the court can make any appropri-
ate support order under the Family Law Act where a provision in the contract
for waiver of support is unconscionable, or the spouse is receiving welfare
payments, or there has been default in payment of support under the terms
of the contract itself. But properly drafted release clauses in a separation
agreement are conclusive as to property rights under the Family Law Act.

A domestic contract may be set aside or repudiated, like any other con-
tract, if it was procured by fraud, duress, misrepresentation, or coercion,
and under the Family Law Act (a) if a party failed to disclose to the other
significant assets or significant debts or other liabilities existing when the
domestic contract was made; or (b) if a party did not understand the na-
ture of consequences of the domestic contract. This is extensively treated in
Chapter 10: Domestic Contracts.

It has been frequently stated that in negotiations towards a separation
agreement, the parties must act in utmost good faith, meaning that they
have an obligation to make total financial disclosure. This may extend to
making detailed financial disclosure even where it is neither requested nor
needed by the other party.
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Sometimes one party to a separation agreement will try to invalidate
it on the basis of fundamental unfairness (unconscionability). In a 1992
Ontario case, the trial judge set aside a separation agreement because of the
unequal bargaining position of the spouses and the unconscionable result
of the agreement, even though the wife had independent legal advice, was
reasonably aware of her true entitlement, and entered into the contract en-
tirely on her own volition. When the case came to the Court of Appeal in
1994, the trial judge was reversed, and the wife was held to the bargain she
had made. The Court said that the validity of the agreement should depend
on two general principles:

(a) It is desirable that parties settle their own affairs. Parties will enter
into settlement agreements only if they expect the terms to be up-
held. Therefore, as a general rule, courts should uphold agreements
reached between the parties.

(b) The proper test of unconscionability, as set out in an earlier decision
is the equitable rule is that if a party is in a situation in which he is
not a free agent and is not able to protect himself, a Court . . . will
protect him, not against his own folly or carelessness, but against
his being taken advantage of by those in a position to do so. If the
bargain is fair, the fact that the parties were not equally vigilant of
their interest is immaterial. Likewise, if one was not preyed upon by
the other, an improvident or even grossly inadequate consideration
is no ground upon which to set aside a contract freely entered into.
It is the combination of inequality and improvidence which alone
may evoke this jurisdiction. Then the onus is placed upon the party
seeking to uphold the contract to show that his conduct throughout
was scrupulously considerate of the others interests.

But please note the very different approach taken by the courts in
considering variation of spousal support under the Divorce Act. This very
important topic is discussed in Chapter 4: Spousal Support and Variation
under the Divorce Act.

In Ontario, there is no requirement of independent legal advice in con-
nection with a marriage contract, cohabitation agreement or separation
agreement (although there is for a family arbitration agreement), but that
requirement exists in Alberta. This is just another example of statutory dif-
ferences from province to province. Whether required or not, independent
legal advice is strongly indicated, since it effectively prevents either party
from later claiming that he or she didn’t really understand the agreement.
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Sometimes a party simply refuses to get independent legal advice, and if this
occurs, he or she should expect to be asked to sign a specific acknowledg-
ment to that effect.

Many judgments establish that what a separation agreement says about
support cannot bind the divorce court. The court may make any appropriate
order in a divorce decree or on an application to vary a support provision
under the Divorce Act; however, separation agreements are not lightly disre-
garded. This principle has extended to situations where the judge felt that
she or he would have ordered somewhat more for the support of the wife
than the separation agreement provided, but thought she or he should prefer
to follow the contract that the parties had worked out for themselves. This
is as it should be, because our courts always tell litigants that they should
settle their own disputes if possible, rather than leave the result to be im-
posed on them by a judge. Also, there may be all kinds of consideration
for a separation agreement that are not apparent on the surface. A sim-
ple clause might cover the release of a valuable claim to share in property.
Ownership of a house or other property may have been transferred as part of
the agreement. A well-meaning attempt to change the terms of a separation
agreement might be like trying to unscramble an omelette. However, rulings
from the Supreme Court of Canada say that on an application for support or
variation of a support order under the Divorce Act, the weight to be given to
a separation agreement will depend on the extent to which it carries out the
provisions of sections 15 and 17 of the Act: see Chapter 4.

In an old British Columbia case, the wife was applying for divorce and
claimed support greater than provided in a separation agreement. The court
decided that in all the circumstances she was entitled to somewhat less
than the agreement called for. At that point the wife tried to withdraw her
claim, preferring to rely on the separation agreement, but the court held that
once she had invoked the jurisdiction of the divorce court she was bound
by its award, and could no longer go back to the terms of the separation
agreement.

The first matter to be covered in a separation agreement is the covenant
of the parties to live apart from each other. This can be expressed at greater
or lesser length, but essentially it will say that the spouses intend to live
apart and be free from each other’s control and authority as if they were
unmarried, and that neither will molest nor harass the other, for example,
by seeking unilaterally to restore the married relationship.

The Family Law Act (Ontario) empowers the court to make an order
restraining the spouse of the applicant from molesting, annoying, or harass-
ing the applicant or children in the lawful custody of the applicant, and for
exclusive possession of a matrimonial home and its contents.
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FINANCIAL PROVISIONS

Usually a separation agreement will contain financial provisions; perhaps
a covenant by the husband to pay support for the wife and children, or it
may contain a release of any claim for such payments. Payments may run
for a fixed term of years, or may be expressed to continue while both parties
are alive and so long as the wife does not remarry. It used to be the style to
include a clause that the wife would be entitled to payments only while she
remained chaste, but would lose her right to payments if she had a sexual
relationship with another man. Chastity clauses are no longer valid. If a
husband who enters into a separation agreement really wants to limit his
financial obligations, he should encourage his wife towards remarriage.

Now separation agreements more often obligate the husband to pay
support for the wife as long as she is not remarried or living with another
man in a husband-and-wife type of relationship.

Some interesting cases have arisen involving separation agreements
that, perhaps defectively, lacked any limiting clause. In one, the wife was
living in what judges used to call “open adultery” and the husband applied
to be relieved of his obligations to pay her under the separation agreement.
The effect of the judgment was that he had made a deal and it was his own
fault if he failed adequately to protect himself, so the payments continued.
The effect of remarriage in these circumstances has led to different results in
different cases. In some, it has been held that a woman should not be sup-
ported by two men, and the ex-husband was excused from support on public
policy grounds. In other cases, the ex-husband has been held to the strict
terms of the agreement, especially where the wife has remarried a man far
less able to support her. The leading case is now Bhupal v. Bhupal (2008),
discussed in the Chapter 4 under Variation of Spousal Support.

SUPPORT AND CUSTODY OF CHILDREN

Support for children is usually fixed until the children reach an agreed age.
Often this age is eighteen, with a provision that the children are entitled to
support after age eighteen and until age twenty-one or possibly longer, as long
as the children are ordinarily living at home and attending school and have
not themselves married. The Child Support Guidelines are very often followed
in an agreement, and if they are not, it is prudent to say why the parties chose
terms of child support that are at variance with the Guidelines [see Chapter 6].

Custody of the children can be either to one parent or jointly to both.
The latter arrangement is strongly indicated when the children are in their
early teens or older, and both parents are involved and concerned with su-
pervision and guidance. Sometimes a separation agreement won’t refer to
custody at all, but will set out a “parenting plan.”



24 | Canadian Family Law

Older children usually make their own decisions. They just aren’t going
to be controlled by the agreement of their parents that one or the other has
custody. Also, as children grow up, there’s a better chance that the relation-
ship between parent and child can survive the separation. If the parents split
when the child is, say, three years old and the parent with custody remarries,
often the new spouse will completely replace the natural parent. But if the
child is older, the step-parent may never become a full substitute. And if the
children are old enough to truly understand what’s happening, they may be
extremely upset that one parent has, so to speak, given them up. An agree-
ment for joint custody would be indicated in such a situation.

Custody is extensively treated in Chapter 5.

ACCESS
Visiting rights can be undefined, often called “reasonable access,” or de-
fined, so that the parent who doesn’t have custody is entitled to visit and
have the children with him or her at specifically agreed periods. Reasonable
access often works well, but it depends on reasonable people. Where the
parents are hostile to each other, access had better be defined. An agreement
for reasonable access can contain a clause to permit either parent to invoke
mediation or apply to court for a definition of access in the event of trouble.
But the court probably has the power to make an access order on whatever
terms may be appropriate, even if the agreement omits this provision.

Alternatively, the agreement may contain terms that access be reason-
able, but not less than some specific visiting rights, effectively combining
the two forms of access.

Access is extensively treated in Chapter 5.

>

OTHER POSSIBLE PROVISIONS
The separation agreement may contain clauses covering division of property,
possession of a home and contents, payment of debts, responsibility for car-
rying insurance, release of any interest in each other’s estate, and anything
else that the situation may require. A great advantage of a separation agree-
ment is to make a creative and mutually advantageous, perhaps tax-driven,
deal that a court, simply following the statutes, will not do for the parties.
If you need a separation agreement, don’t try to undertake it yourself,
even if you and your spouse agree (or think you agree) on all the terms. You
may have to live with your agreement for many years. Only a skilled lawyer
has the competence to handle this job, not least by pointing out possible
rights and obligations that the parties may have overlooked.
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ALTERATION OF THE TERMS
Can the terms of a separation agreement be altered afterwards? The answer,
like so many answers to legal problems, is that it depends.

Quite apart from the power of a court to modify or disregard a separa-
tion agreement in restricted but appropriate circumstances, as noted above,
the answer is yes, if the agreement contains clauses that permit variation, as
many do. Variation provisions may require the husband to pay an additional
percentage of his income if it rises above an agreed level, and may allow
him to reduce payments if it falls below that level. Fluctuation of payments,
up or down, may be tied to the official cost-of-living index. The agreement
may contain broad and general variation provisions, recognizing the poten-
tial need to make other arrangements for the benefit of the parties and their
children as circumstances change. A modern tendency is to include a clause
stating that in the event of a material change, either party has the right to ap-
ply to the other to renegotiate; if the parties can’t agree on a variation, then
either has the right to submit the problem to a mediator, or to an arbitrator
or judge, who will hear the submissions of the parties and make a decision.

Yes, a separation agreement may be altered also if a court needs to
make an order contrary to the terms of the agreement for the benefit of the
children. The parties can agree on custody, access, and maintenance, but no
court is bound by this if, on hearing evidence, the judge concludes that the
welfare of the children demands some other arrangement.

Also, under the provisions of the Family Law Act (Ontario), on the ap-
plication of the dependent party, the Ontario Court has the power to impose
cost-of-living indexing on support payments in a separation agreement.

The provisions of a valid separation agreement for sharing of property
are conclusive.

WHY IS A SEPARATION AGREEMENT A GOOD IDEA?

There seems to be a common misconception that husband and wife must
have a separation agreement before they can embark on a divorce. Even so,
it’s a good idea to work out a separation agreement if divorce is contem-
plated. Parties who have an agreement usually have nothing left to fight
about when the divorce application is launched, so that the divorce can
proceed as an undefended case. The clauses of the separation agreement
that deal with custody, access, and financial matters can be incorporated
right into the divorce judgment or, if the parties choose, those terms can be
omitted from the divorce judgment and the parties will simply rely on their
contract. It’s quicker and far less expensive to settle by negotiation and a
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resulting separation agreement than it is to fight it out in court. And it’s very
important to note that a separation agreement can cover areas beyond the
jurisdiction of a court that grants support or corollary relief, areas such as
insurance, providing a car, club memberships, use of charge accounts, and
anything else that the needs and imaginations of the parties may suggest.

DURATION OF THE TERMS

The terms of a separation agreement generally are expressed to continue
after the parties are divorced, so that the divorce as such will not end, say,
the husband’s obligation to pay support, provide life insurance, etc. Also, if
the corollary relief provisions of the agreement are included in the divorce
decree—that is, support, custody, and access—the other terms are severable
and survive in full force.

Even if it doesn’t say so specifically, a separation agreement ends in all
its terms if the parties effect a genuine reconciliation. If they break up after
that, the agreement is not revived. They must go back to square one and
start again. So as to avoid any wrangling over the genuineness of a reconcili-
ation, many separation agreements provide that if the parties at any time
resume cohabitation for a given period, for example, more than ninety days,
the agreement will be void, but that any payments or property transfers
under the terms of the agreement will not be reversed.

If the husband wants out, especially where there’s another woman
waiting for him, the best separation agreement is likely to be the quickest
one. A husband who feels guilty about leaving his family often wants to
ease his conscience by paying the maximum support and agreeing to all
sorts of fringe benefits. Wait a few weeks and he’ll realize that he loathes his
wife and can do without his children. Guilt turns to relief, and he becomes
tougher about money.



Spousal Support

This chapter is a survey of the rights and obligations of spousal support.
Child support is very different in principle, and is treated in Chapter 6.

First we will put spousal support in historical context by reviewing the
old common-law rights of alimony, replaced in each province by a statutory
code. Next we’ll deal with spousal support under provincial statutes. Then
we’ll review spousal support under the federal Divorce Act. We’ll also look at
variation of spousal support where there is a previous order or dismissal of a
claim for support, or an existing agreement between the parties under both
provincial statutes and the Divorce Act; there are differences.

The reader is again warned that these rights and obligations vary from
province to province, although the underlying principles are similar across
the country. If you are concerned about financial support, by all means
consult a lawyer or an intake worker at a family court. If legal fees are a
problem, don’t hesitate to take advantage of whatever legal-aid assistance
is available in your province, and don’t assume that you can’t get legal aid
if you have some income and assets. Legal Aid may still help you, although
this assistance may be conditional on your making some contribution.

ALIMONY
Alimony was the allowance awarded by a court to a wife for her own sup-
port, payable by the husband. The power to award alimony stemmed from
common law, deriving in turn from ecclesiastical law of England prior to
1857 when the church still had jurisdiction over marital disputes.

The award of alimony was limited to cases where it was proved that
(1) the parties were living separate and apart; and (2) that the husband had
been guilty of adultery, cruelty, or desertion. If there was a separation agree-
ment, a wife could only sue for alimony if the husband was in breach of its
terms. In Canada, only a wife could sue for alimony, but curiously enough, if
a husband had been awarded alimony under the special laws of some other
country, he was entitled to enforce his judgment in Canada.



28 | Canadian Family Law

In order to be entitled to alimony, an absolute requirement was a valid
and subsisting marriage. Sometimes a claim for alimony could be defended
where the marriage appeared on the surface to be valid, but where an annul-
ment was available. Many years ago I was consulted by a man whose wife
had just served him with a claim for alimony. There was no question about
the validity of the marriage in the sense that the parties both had the capac-
ity to marry and had gone through a proper form of solemnization, nor was
there any question that the husband had deserted his wife. He had simply
walked out on her, making no financial provisions for her at all. But in the
course of our first interview, in groping for some explanation, the husband
in great embarrassment told me that although he and his wife had lived
together for nearly five years, their marriage had never been consummated.
Apparently she had an aversion or repugnance to sex that she simply could
not overcome. The lawsuit was quickly withdrawn when the wife’s lawyer
heard about this; his client hadn’t bothered to tell him. Later, the husband
obtained an annulment.

Alimony was awarded on the basis of financial need. This meant that
if the wife had assets and income sufficient to maintain herself, the court
would either refuse to award alimony or might make a nominal award,
regardless of the husband’s conduct, assets, or income.

Alimony actions were fraught with technical traps and difficulties.
For many years, it was believed that a demand for “restitution of conjugal
rights,” meaning, roughly, a reconciliation, was necessary before the wife
could be awarded alimony. Supposedly the wife had to make this demand in
writing, and, of course, sincerely and in good faith, to keep the offer open.
There were exceptions to this rule and exceptions to the exceptions.

The wife also had to prove the husband’s adultery, cruelty, or
desertion. Proof of adultery followed the same principles as in divorce pro-
ceedings. Cruelty had to be proved to a higher standard than for a divorce.
The wife had to prove that the husband subjected her to treatment likely
to produce, or that did produce, physical illness or mental distress of such
a nature calculated to affect permanently her bodily health or endanger her
reason, and that there was a reasonable expectation that such treatment
would continue. This derived from an 1897 decision that set the standard
followed until 1978.

Cruelty in one marriage might have been unobjectionable in another,
and the line of demarcation was blurred. Of course, there were obvious
cases of physical cruelty, but many situations presented subtle and diffi-
cult problems. In some cases, one isolated act of cruelty was held to be an
insufficient ground, where the parties continued to live together for a time
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afterward. No doubt an isolated act of, for example, stabbing would not be
so lightly regarded.

Mental cruelty was often very difficult to prove sufficiently to satisfy the
1897 rule. Certainly if the husband’s conduct had caused the wife to have a
nervous breakdown or become a patient in a mental hospital, the lawyer’s
job was made easier, so to speak; in such a case, there likely was avail-
able psychiatric evidence. But mental cruelty might have existed where the
wife felt degraded or tyrannized and had to get out. She would need a sym-
pathetic psychiatrist to testify that the husband’s conduct was actionable
mental cruelty, and not every judge would have agreed.

Desertion existed in law when the husband was living separate and
apart from the wife, without sufficient cause, and at least theoretically,
when she had a genuine desire for reconciliation. “Sufficient cause” for the
husband to leave included the wife’s adultery, cruelty, or desertion of him.
Forgiveness of the husband’s misconduct by the wife, called “condonation”
(meaning resumption of the marriage relationship with knowledge of his
misconduct), was a complete defence to an action of alimony. So was the
existence of a separation agreement.

A wife’s desertion of a husband might occur, in an obvious case, where
she just walked out for no good reason known to law, or for reasons not
arising from his misconduct. In more subtle cases (constructive desertion),
desertion was said to have occurred where the wife persistently refused
sexual relations or otherwise failed to carry out her “domestic duties.” As
in cases of cruelty, the facts of each alleged desertion were critical to a
correct assessment of liability and responsibility. The wife might have com-
mitted adultery, but justified it as a result of the husband’s misconduct—her
defence to his defence.

An alimony judgment was always subject to a chastity clause, the very
same (now invalid) clause that we observed in connection with separation
agreements. Otherwise, the judgment ordinarily ran during the joint lives of
the parties, or until further order of the court. The judgment could be altered
on the application of either party, who was expected to show a material
change in circumstances, the exact nature of which, like so many problems
in family law, depended on the facts of the individual case.

In Ontario, the right of a married woman to claim alimony was abol-
ished in 1978 by the Family Law Reform Act, the predecessor to the Family
Law Act, 1986, in favour of gender-neutral support entitlement that is inde-
pendent of conduct, which is pretty much what prevails in every province.
A judgment for alimony granted under the pre-1978 law is effective, and
treated as if it were a support order made under the Family Law Act (FLA).
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SPOUSAL SUPPORT AND VARIATION UNDER
PROVINCIAL STATUTES

The Divorce Act is a federal statute that provides for spousal support and
child support linked to divorce. In every province and territory there is as
well a provincial or territorial statute that provides for spousal support and
child support not linked to divorce.

This section deals with the rights and obligations of spousal support
(which completely replace the former rights of alimony), using as an exam-
ple the Ontario FLA in force as of March 1, 1986. Under the FLA, these rights
and obligations apply in same-sex and opposite sex relationships equally,
and similarly across Canada except in P.E.I. and Nunavut. In the latter prov-
ince and territory, the support statutes have not yet been amended to include
same-sex couples.

For the purpose of support applications, the definition of a spouse
includes either of two persons who:

(a) are married to each other; or

(b) have entered into a marriage that is voidable or void, in good faith
on the part of the person asserting a right under the FLA (for further
discussion of this please see Chapter 9: Annulment).

For purposes of support obligations (but not property rights), the defi-
nition of “spouse” also includes either of two persons not married to each
other who have cohabited:

(a) continuously for a period of not less than three years; or

(b) in a relationship of some permanence, if they are the natural or
adoptive parents of a child.

“Cohabit” means to live together in a conjugal relationship, whether
within or outside marriage.

“Child” means a person under the age of eighteen, and includes, in the
words of the statute, “a person whom a parent has demonstrated a settled
intention to treat as a child of his or her family, except under an arrangement
where the child is placed for financial consideration in a foster home by a
person having lawful custody.” And “parent” is defined to conform to this.
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Note particularly the limitation periods established by the FLA:

1. No action or application for an order for the support of a spouse
shall be brought under this part after two years from the day the
spouses separate.

2. If the spouses provided for support on separation in a domestic con-
tract, subsection (1) does not apply and no application for an order
for the support of a spouse shall be brought after default under the
contract has subsisted for two years.

The FLA is expressed to be retroactive in the sense that it applies to any
marriage, whenever solemnized, and even if the parties separated before the
FLA came into force. The retroactivity of the FLA means that these periods
became operative as at March 1, 1986. There is no such limitation period on
claims for support as “corollary relief” under the Divorce Act.

These limitations may be flexible, since the FLA provides that “The
court may, on motion, extend a time prescribed by this Act if it is satis-
fied that a) there are prima facie grounds for relief; b) relief is unavailable
because of delay that has been incurred in good faith; and c¢) no person will
suffer substantial prejudice by reason of the delay.”

Pursuant to the FLA, every spouse has an obligation to provide support
for himself or herself and for the other spouse, in accordance with need, to
the extent that he or she is capable of doing so. Note the wording here; the
primary obligation of support rests on oneself.

As well, every parent has an obligation to provide support, in accor-
dance with need, for his or her unmarried child who is a minor or is enrolled
in a full-time program of education, to the extent that the parent is capable
of doing so. This potentially extends the obligation of support for a child
well beyond age eighteen, but it is not clear where it stops. The FLA says
nothing about continuing obligations for a disabled child over eighteen years
of age. It does, however, state that the obligation of child support does not
extend to a child who is sixteen years of age or older and has withdrawn
from parental control. Under section 32 of the FLA, there is also an obliga-
tion for a child who is not a minor to provide support, in accordance with
need, for his or her parent who has cared for or provided support for the
child to the extent that the child is capable of doing so.

The power to order support under the FLA is concurrent in the Superior
Court, the Unified Family Court, and the Ontario Court, regardless of the
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amount claimed. Depending on the nature of the case, the claim for sup-
port may be asserted together with or independently of claims for custody,
equalization of net family property, and divorce in the higher courts, but the
Ontario Court has no jurisdiction in divorce or equalization of net family
property. In the context of divorce proceedings, support is usually claimed as
“corollary relief” to dissolution of the marriage. The Court may order a per-
son to provide support for his or her dependants and determine the amount
of support. A dependant is defined as a person to whom another has an obli-
gation of support.

An application for support may be made by the dependant or the
dependant’s parent or by the Ministry of Community and Social Services
or a municipal corporation, if the dependant is receiving or has applied
for welfare assistance. The purpose of bringing agencies in is that welfare
assistance is made subject to whatever the agency can recover to defray its
expenses from a person who has a support obligation, and the proceeds of
the support order will be assigned to the agency.

In determining the amount of support in relation to need, the court is
directed to consider an array of facts and circumstances, at least some of
which will apply to anybody, so that the effect is to give the court the broad-
est and most flexible discretion.

Among these factors are the assets and means of the parties; the capac-
ity of each of them to provide for his or her own support and the support
of the other; their age, physical and mental health; the length of time they
cohabited; the dependant’s capacity to become financially independent; the
accustomed standard of living while the parties resided together; and the
obligation of the respondent to provide support for any other person. For the
full text of these provisions, please see section 33(9) of the FLA.

The conduct of the respondent is not a factor in determining the entitle-
ment to support, but the FLA says, “conduct that is so unconscionable as
to constitute an obvious and gross repudiation of the relationship” may be
considered in determining the amount of support. Of course, it is very dif-
ficult to distinguish between entitlement and amount of support, and no
reliable precedents exist as to the interpretation and administration of this
rule, although it is a very high threshold, calling for something outrageous,
or, at a minimum, the formation of an economic union between that claim-
ant and a third party.

Note that the statutory criteria for a spousal support award are different
under section 15 of the Divorce Act.

Under the FLA, “compensatory support” has been awarded for the
economic loss suffered by a claimant because she stayed home to care for
children and thus lost working income or career advancement. In one case,
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the compensatory support award was one-half of the economic loss (less
tax as if it were income) on the theory that because the claimant agreed
to stay home, she should bear one-half of the risk of loss. In other cases,
compensatory support was granted to redress the contribution made by the
wife to the husband’s career. As a result of a decision in the Ontario Court
of Appeal, the award of lump-sum compensatory support may be regarded
as exceptional, but it does happen. Periodic support, without an element of
“compensation,” is more common.

Spousal support does not automatically terminate on the recipient’s
remarriage or cohabitation. The court has the power to order financial sup-
port in the form of periodic payments, for example, so much per week or
month, either for an indefinite period or until a specified event occurs,
together with a lump sum to be paid directly to the dependant or held in
trust for the dependant, or any combination of these awards. There is also
power to order the transfer of property as an element of support; to give
exclusive possession of a matrimonial home and contents; to make the order
effective to any retroactive date; to order that the payments be made to a
welfare agency or municipal corporation; to order payment of expenses for
prenatal care and birth of a child; to order that a dependant be designated
the irrevocable beneficiary of an insurance policy; and to order that the pay-
ments be secured as against any property or asset, including a pension fund.
The court may make the payments variable in accordance with the cost-of-
living index either at the date the order is granted, or at some future time.

The latest (and controversial) case on the effect of remarriage on spou-
sal support is Bhupal v. Bhupal.'! The parties had been married for sixteen
years. The wife had been working as a television reporter, earning about
$70,000 a year. The husband was a physician, earning over $300,000 a year.
The divorce was acrimonious because the wife had an intimate relationship
with a wealthy dentist who had been a friend of the husband. At the trial the
wife said that she and her paramour spent three or four nights together each
week, and they might marry in the long-term but not in the near future. The
case was settled during the trial. Under the terms of the settlement, spousal
support was set at nearly $5,000 a month with cost-of-living increases. The
terms also provided for a review of spousal support in 2011, and before that
date, spousal support could only be varied if there was a material change
in circumstances. The agreement said nothing about the effect of future
cohabitation or remarriage by either spouse. Three weeks after the case was
settled, the wife and her paramour jointly bought land where a new house
was to be built. A few months later, she told the husband she would be

1. (2008), 97 O.R. (3d) 211.
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moving into the new house with her paramour. In February 2008, she mar-
ried him, and gave birth to a child a few months later. The former husband
applied to suspend spousal support on the basis that the wife’s remarriage
was a material change of circumstances.

The judge considered the foreseeability test that we have noted in the
Willick and L.G. v. G.B. cases, and noted that the test has not been uniformly
applied in a number of later decisions. But the trial judge found that the wife
had disclosed her other relationship, and that it was “serious, long-standing
and likely headed towards marriage,” which is arguably an incorrect conclu-
sion based on the wife’s testimony. Therefore, according to the trial judge,
the remarriage was foreseeable, so that there was no alternative but to dis-
miss the former husband’s application.

Note too that in the absence of a specific order to the contrary, support
obligations automatically continue to be binding on the estate of the payor
after death. This is not so under the Divorce Act, although one can apply
during the lifetime of the payor to have the support order binding on his
estate. Absent such an order, after the death of the payor, one must apply as
a dependant under the provincial Succession Law Reform Act [see below].

* * *

Income is defined under the Child Support Guidelines, but is not defined by
statute for the purpose of spousal support. It is defined under the Spousal
Support Advisory Guidelines in divorce proceedings as discussed at the end
of this chapter.

Income from stock options is allocated to the year in which the options
were vested. This is more important in the calculation of child support than
spousal support, and is discussed in Chapter 6.

It follows that each case must be individually weighed. There is no rule

of law that income must be divided in accordance with any fraction or per-
centage or formula for spousal support, although there is some case law
that speaks of presumptively equalizing income after a long marriage. An
advisory attempt to establish a spousal support formula in divorce cases is
within the Spousal Support Advisory Guidelines, discussed at the end of this
chapter, which, if applied, would equalize available income after a long mar-
riage where there are no dependent children. In contrast, there is a statutory
formula when determining child support, where both federal and provincial
Child Support Guidelines apply (see Chapter 6).
As well as the power to make permanent orders (subject to review or varia-
tion), the court may make interim orders of support until a full hearing or
disposition of the matter, and may restrain any disposal or wasting of assets
that would impair or defeat the claim or the order for payment.



Chapter 4: Spousal Support | 35

The terms of a domestic contract, such as a marriage contract or sepa-
ration agreement, are not necessarily binding on the court that considers a
support application, even if the contract says they are. The court can make
any order it thinks appropriate where a contract contains an unconscionable
waiver of support, or where the applicant qualifies for welfare assistance, or
where there has been a default in the payment of support under the contract.

One will sometimes see in a newspaper a notice that purports to inform
the world that a husband will not be responsible for his wife’s debts there-
after. This follows from an old common-law principle, now part of the FLA,
that during cohabitation a spouse has authority to render himself or herself
(since it cuts both ways) and the spouse liable to a third party for necessi-
ties of life, unless he or she has notified the third party that this authority
has been withdrawn. A specific notice delivered to that third party would
therefore be effective, but it is doubtful if a notice in a newspaper has any
reliable legal effect.

An application for support can be made in a number of ways:

(a) in the Ontario Court by filling out an application and form of finan-
cial statement, in documents as provided by the Clerk of the Court.
These documents are served on the respondent, together with a
Notice of Hearing specifying the date when the matter will come
before the court. The application can be commenced in the local
court where either of the parties resides. The respondent is required
to file an answer to the application and a form of financial state-
ment. In default of an answer, the matter may be heard and decided
without further notice to the respondent. The court has power to
make whatever interim orders may be necessary, and to order that
there be a pre-trial examination or disclosure of facts material to the
case; and

(b

=

in the Superior Court or in the Unified Family Court by application
with some difference in the form of presentation. The applicant has
to fill out and swear a financial statement, a comprehensive sched-
ule of assets and liabilities, present and proposed expenses and will
give notice to the other party requiring him or her to file a similar
statement. (At the end of this book, in Appendix A you will find a
financial statement and a typical letter of instruction that we give to
clients to assist them in filling out the financial statement.)

The application is usually served by physical delivery to the respon-
dent, who must respond and file financial information as required, or suffer
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the consequences of default. With permission of a judge, the parties may
be questioned about the contents of their financial statements and other
aspects of the claim or defence before the case is heard, and may have to
deliver an affidavit that sets out every document they now or ever had that
bears upon the issues in the case. The financial statements must be accurate,
up-to-date, and meaningful, so that nothing less than full financial disclo-
sure will suffice.

A party need not have a lawyer to proceed with an application for sup-
port—a person can always represent himself or herself—but in the Superior
Court or Unified Family Court the complexities are likely to baffle all but
the most resourceful and resolute. In the Ontario Court, the organization
includes intake and support staff, so that a lawyer is not necessary, but of
course may contribute greatly to the effectiveness of the application, since
parties rarely know what evidence should be presented, or how to do it
properly.

The Ontario FLA, and similar statutes in each province, contain pro-
visions for the variation of spousal support. The FLA states that a support
order may be discharged, varied, or suspended, prospectively or retrospec-
tively, if there has been a material change in the circumstances of either of
the parties, or new evidence has become available. An application is made
to the level of court from which the order originated, although the locale
may change as the residence of the parties changes. Except with leave of the
court, no such application shall be made within six months of the original
order or another variation application, so trivial or multiple applications are
discouraged. An application for variation may include indexing the order to
the cost-of-living index, if this was not previously provided.

The FLA also gives power to the Ontario Court and the Unified Family
Court to vary the terms of an agreement: see sections 35, 37, and 38. Under
section 33(4) of the FLA, a court may set aside a provision for support or a
waiver of the right to support in a domestic contract and may determine and
order support although the contract agreement contains an express provi-
sion excluding the application of this section,

(a) if the provision for support or the waiver of support results in un-
conscionable circumstances;

(b) if the provision for support is in favour of or the waiver is by or on
behalf of a dependant who qualifies for an allowance for support
out of public money; or

(c) if there is default in payment of support under the contract or agree-
ment at the time the application is made.
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By way of comparison, and to emphasize that the principles differ from
one province to another province, the British Columbia statute empowers
its court to vary an agreement if it is found to be unfair, having regard to:

(a) the duration of the marriage;

(b) the duration of the period during which the spouses have lived sep-
arate and apart;

(c) the date when property was acquired or disposed of;

(d) the extent to which property was acquired by one spouse through
inheritance or gift;

(e) the needs of each spouse to become or remain economically inde-
pendent and self-sufficient; or

(f) any other circumstance relating to the acquisition, preservation,
maintenance, improvement, or use of property or the capacity or
liabilities of a spouse.

The presumptive entitlement to spousal support runs from the date a
person gave notice of the claim. This is not considered a retroactive claim.
A spousal support claimant does not have to show that he or she had to
encroach on capital or incur debt in order to be entitled to spousal support
for the period of time when it was first requested to the disposition of the
claim. The situation will be different if the claim is for a period before notice
was given.

SAME-SEX SPOUSES: THE DECISIONS IN M. V. H.

M. v. H.? is the case that directly raised constitutional challenges to the
definition of the word “spouse” in Part III of the FLA, involving a claim
for spousal support by one woman who had cohabited with another for
many years. The Act allowed opposite-sex couples to claim support if they
have cohabited for more than three years or, been in a relationship of some
permanence, if they are the natural or adoptive parents of a child. In the
case, the applicant asserted that the lengthy period of cohabitation and the
inherent sharing of roles and responsibilities created the same pattern of de-
pendency and need for support that results from opposite-sex relationships.

2. At trial (1994), 1 R.F.L. (4") 426.; affirmed on appeal (1996), 25 R.E.L. (4") 116 (C.A.).
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The applicant told the Court:

e sexual orientation is a personal characteristic, and that people in-
volved in same-sex relationships constitute a discrete and insular
minority which suffers discrimination by stereotyping, historical dis-
advantage, and vulnerability to political and social prejudice, and that
accordingly, sexual orientation is an analogous ground of discrimina-
tion to those enumerated in section 15(1) of the Charter of Rights and
Freedoms;

the then existing definition of “spouse” in section 29 of the FLA cre-
ates a regime of differential treatment and discriminates against the
applicant as a member of a same-sex spousal relationship by impos-
ing a disadvantage that is not imposed on members of opposite-sex
spousal relationships and by withholding opportunities, benefits, and
advantages which are available to members of opposite-sex spousal
relationships, and accordingly, the definition of “spouse” in section
29 of the FLA is unconstitutional and offensive to her rights to equal
treatment or benefit under or before the law pursuant to section 15(1)
of the Charter; and

the definition of “spouse” in section 29 of the FLA is underinclusive
and should be read to include two persons who are not married to
each other and have cohabited continuously for a period of not less
than three years.

The responding party said that there was no section 15 infringement;
that alternatively, any infringement was justifiable under section 1 of the
Charter; and further that the remedy proposed by the plaintiff was inap-
propriate considering many factors, including the recommendations that
had been made by the Ontario Law Reform Commission for a system of
“Registered Domestic Partners.”

The Attorney General for Ontario first took a position that the applicant
was correct, but with a change in government from NDP to Conservative,
reversed that position and supported the responding party.

All of the parties agreed that the present definition of “spouse” is dis-
criminatory, but the responding party argued that any change is better left
to the legislature.

The trial judge ruled that the definition was indeed discriminatory and
that the legislative remedy was inappropriate. She said that the proper course
is to “read in” to the FLA the phrase “two persons” instead of “a man and
a woman” in the extended definition of spouse. Therefore, two persons in a
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same-sex relationship that resulted in continuous cohabitation for a period
of at least three years would have rights and obligations of spousal support.
The responding party spouse and the Attorney General both appealed this
decision to the Court of Appeal.

In December 1996, the Ontario Court of Appeal released