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Introduction

David P. Forsythe

A review of the literature in English on international human rights in the
mid-1990s concluded among other things that more attention needed to
be paid to state foreign policy and human rights, especially in compara-
tive perspective.! At about the same time as that bibliographic essay
appeared, an overview on human rights and foreign policy was published
by a Dutch author which provided a useful primer.? Then a couple of
years later a Canadian author published a study about whether human
rights considerations affected the development politics of three indus-
trialized states in their dealings with various lesser developed countries.?
The present project marks a further step toward responding to the chal-
lenge of providing a relatively broad but reasonably detailed and advanced
treatment of human rights and foreign policy in comparative perspective.

The subject is important. We live in an era in which there is much dis-
course about the demise of the state and the anachronism of state sover-
eignty. We chart the growth over time of intergovernmental organiza-
tions, many of which deal with human rights. We note the proliferation of
private human rights groups, some of which are transnational in mem-
bership and scope of action. It has become commonplace to note the
power and presumed independence of multinational or transnational
corporations. The independent communications media are a factor of
considerable importance. But the state remains central to all such devel-
opments. It is states that create intergovernmental organizations, defin-
ing their authority and perhaps loaning them some elements of power.

1



2 INTRODUCTION

When the United Nations Security Council declares that to interfere with
humanitarian assistance in Somalia is a war crime for which there is in-
dividual responsibility, states collectively take that decision. States pro-
vide legal and political space for private human rights groups to operate
in the first place, give them access to international organizations, and
decide whether to cooperate with them and to what degree. States decide
whether private for-profit corporations can trade with Iraq, Libya, or
Yugoslavia, and states implement economic sanctions and assign penal-
ties for their violation. States regulate the media and seek to manipulate
them beyond that point, even if in return the media pry into state
behaviour and report what they can. It is certainly true that the state
shares the world stage with a variety of other actors. But the state is
hardly withering away, even if its de facto independence of policy-making
is increasingly restricted by a variety of factors. Even in Europe, where
the state is considerably restricted by the European Union and the
Council of Europe, there is still the political reality of a Netherlands, for
example, with a relatively independent foreign policy on many issues —
including global human rights.

Any state’s foreign policy is the result of a two-level game in which
domestic values and pressures combine with international standards and
pressures to produce a given policy in a given situation for a given time.
This combination of domestic and international factors varies from state
to state, from time to time, and from place to place, making general-
izations difficult to fashion with reliability. The West European democ-
racies are greatly affected on human rights by regional international
developments, especially the workings of the Council of Europe and also
the European Union. There is also the Organization for Security and
Cooperation in Europe. By contrast, on human rights matters the United
States is more insular, and thus relatively more influenced by domestic
factors. Unlike its democratic partners in Europe, the United States is
subject neither to a regional human rights court, nor to a regional eco-
nomic court that also makes human rights rulings on labour rights and
other subjects affecting economic activity.

Yet commonalities exist. One of the major themes of this book is to
confirm that most nations, if not all of them, harbour a self-image.* This
self-image affects attention to human rights, both at home and in foreign
policy. National self-image may be part and parcel of a nation’s political
culture — the sum total of a people’s attitudes toward political values and
processes. This self-image may be fruitfully discussed in terms of the roles
that states choose to play in international relations. Canada, seeing itself
as a progressive and middle-range power, chooses to play the role inter-
nationally as a major peacekeeping nation and catalyst for treaties ban-
ning land mines or creating an international criminal court.
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Dominant American political culture, for example, sees the United
States as a global beacon and shining example of personal freedom, re-
gardless of evident blemishes on its national record concerning slavery,
racial and gender discrimination, and various forms of other bigotry. The
dominant political classes in the Netherlands tend to see that state as a
progressive actor with a special history of support for international law
and free trade in peaceful international relations. The Dutch dominant
self-image in modern times provides support for human rights concerns in
foreign policy, whether as linked to development assistance to the poorer
countries of the global south, especially former Dutch colonies, or as
linked to second-generation UN peacekeeping that contains human rights
dimensions.

Some countries may contain a fuzzy self-image or conflicted political
culture, as yet not fully distilled into clear international roles. This is evi-
dently the case in Russia. A strong Slavic tradition of authoritarianism
and suspicion of the West, inter alia, competes with a weaker Petrine
tradition (from the time of Peter the Great) endorsing cosmopolitan
human rights and openness to the West. One result of this conflicted
political culture is vacillation in Russian foreign policy on various human
rights issues, especially those linked to cooperation with the West. Even
when conflicted or less than fully distilled, the notion of self-image as
part of political culture is a useful way to begin to discuss the domestic
or national factors that affect a state’s foreign policy on international
human rights issues.

There are a few states such as Iran where reigning notions of self-image
and the dominant political culture mostly reject secular universal human
rights. As an Islamic theocracy, Iran at times makes two different argu-
ments. It can be an outspoken advocate for cultural relativism and na-
tional particularism. Thus it argues that internationally recognized human
rights, not being grounded in Islam, do not apply to it. It sees itself as a
bulwark against the misguided notions of secular human rights, inspired
by the despised United States. On the other hand, in its revolutionary
phase, Islamic Iran argues for its version of Islamic universalism, and tries
— if necessary by force and subversion — to compel others to follow its
religious vision.

But there are not many states in the world today that reject the very
notion of secular and universal human rights — at least at the level of
principled debate. Even those states at the 1993 UN Conference on
Human Rights at Vienna that raised questions about the applicability of
the International Bill of Rights to their states in the 1990s eventually
accepted Conference language reaffirming the universal character of hu-
man rights norms. By 1998 even China had ratified the 1966 International
Covenant on Economic, Social, and Cultural Rights and had promised
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likewise to endorse the companion Covenant on Civil and Political
Rights. Thus all states, regardless of national history and mythology, were
compelled to confront the international law and diplomacy of human
rights. Still, national history and resultant political culture affected the
interaction between national self-image and international human rights.

National domestic factors beyond self-image were almost always
supremely important in the making of foreign policy on human rights. In
the United States, and most probably in other liberal democracies, public
opinion polls showed that the general public endorsed protection of
human rights and advancement of democracy abroad as legitimate and
even important foreign policy goals. But at the same time the general
public was not inclined to support a costly crusade for human rights
abroad. It was not only the United States but also other Western states
that had proven reluctant to engage in decisive — and perhaps costly —
intervention to protect human rights in places such as Bosnia prior to
1995 and Rwanda during 1994. Even an evident pattern of gross viola-
tions of rights to personal security, including genocide and systematic
rape as a weapon of war, had not moved these countries to decisive
action.

Readily available evidence, in addition to polls where they existed,
showed that Western publics might endorse human rights in the abstract
and even support routine diplomacy for their advancement. But expend-
ing national blood and treasure in their behalf was another matter. Public
and legislative clamour for an exit from Somalia after American casu-
alties in the fall of 1993 was symptomatic of what the polls were telling us
about American public opinion and support for costly foreign ventures.
Since Western states were the motor to interventionary protection of
human rights through the United Nations Security Council and other
international organizations, the nature of Western — especially American
— public opinion was an important brake on protective possibilities. Sys-
tematic sacrifice in behalf of international human rights could be sustained
in the liberal democratic states only with the support of public opinion
translated into legislative opinion. And, as noted, public support for
costly foreign policy for human rights was not much in evidence — espe-
cially after about 1993. If this situation prevailed in the liberal democ-
racies, it should not be so surprising if other states were less than daring
and steadfast in their efforts to see internationally recognized human
rights implemented.

A certain public reserve about sacrifice for the rights of foreigners,
which in other terms meant that moral interdependence across nations
seemed weaker than material interdependence, did not preclude action
by private groups active in support of international human rights. Indeed,
in all the liberal democracies numerous human rights groups, and other
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private groups such as labour unions and churches that became active on
certain human rights questions, were an evident feature of civil society.
While maintaining their ‘“‘non-political” status, they tried to ‘“‘educate’ —
or lobby — various state officials. Media coverage also provided an inde-
pendent if spasmodic spur to attention to human rights issues.

In states without a strong tradition of civic society, and particularly
in those states dominated in the past by illiberal governments, the activity
of private human rights groups was weak. Economic difficulties also
impeded the development of a vigorous human rights network in the
private domain. Yet almost everywhere the historical trend was toward
more rather than less education by human rights groups, and more rather
than less media coverage of the subject. Mexico was an interesting case in
point. Long hesitant about the role of international as well as truly inde-
pendent domestic human rights groups, the Mexican government in the
1990s found itself more and more having to explain its human rights rec-
ord to a transnational or intermestic coalition made up of churches, the
media, and human rights actors.> The government finally agreed to meet
with the Executive Secretary of Amnesty International from London, and
then later with UN Secretary-General Kofi Annan.

This is not to say that private human rights groups always generated
significant influence on the making of foreign policy in a particular state.
The groups themselves regularly complained about their impotence.
Other factors might be more important for a given time, place, or policy.
Executive preferences, military opinion, business interests, or national
moods and traditions might control policy at the end of the day. But the
presence or absence, the number and resources, the emphases and ori-
entations of private human rights groups were subjects worthy of analysis
in understanding foreign policy and human rights.

Likewise, in a number of states the analysis of political parties and their
position on human rights issues was an important topic. In some states,
such as the Netherlands, perhaps because of coalition governments, it
might be possible for the state to manifest a more or less enduring foreign
policy on human rights across time and changes in the coalition. Professor
Peter Baehr appears to suggest this in chapter 3. In presidential systems
like that in the United States, institutional conflict between the executive
and legislative branches was at least as important for foreign policy and
human rights as differences between the Democratic and Republican
parties. But in states like the United Kingdom and India, party differ-
ences on human rights abroad were clear and important. In chapter 4,
Sally Morphet shows clearly that the British Labour Party was far more
likely than its Conservative counterpart to take numerous initiatives on
international human rights. And the rise to power of the BJP or Hindu
nationalist party in India in the late 1990s carried with it the prospect of
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important departures from previous Indian positions on several human
rights subjects both at home and abroad, as shown in chapter 7 by Sanjoy
Banerjee.

Likewise the very structure of the state merits analysis for an in-depth
understanding of human rights policy abroad. On the one hand, a small
state such as Costa Rica, with no military establishment and a small for-
eign policy bureaucracy, might manifest a dominant presidency in foreign
affairs. Cristina Eguizabal is very clear on this point in chapter 11 on
Latin America. The structure of the state might not matter much in such
countries. On the other hand, a superpower such as the United States,
with a sizeable military-industrial complex, presented quite different
influences on the making of foreign policy in general and foreign human
rights policy in particular. In the United States in the late 1990s, diffi-
culties in Somalia reinforced the Vietnam syndrome, leading the Penta-
gon to try to continue to avoid involvement in low-intensity armed con-
flict. The Pentagon clearly preferred operations like Desert Storm (1991)
rather than “operations other than war” in which political restrictions
and objectives other than the military defeat of an enemy might be im-
portant. Given the considerable influence of the Pentagon in Washington,
a President such as Clinton — who had no personal military record — could
deploy military force in places such as Haiti and Bosnia only with con-
siderable political risk at home and strict rules of engagement abroad.
This situation hampered any move toward quick and decisive protection
of human rights abroad through military action. By comparison, in Japan,
as shown by Chiyuki Aoi and Yozo Yokota in chapter 5, a strong foreign
policy bureaucracy wedded to strictly economic pursuits might prove a
formidable obstacle to the development of an active and broad national
policy on human rights abroad.

On the other hand, the United States did manifest a human rights
bureau in the Department of State, as of the late 1990s called the Bureau
of Democracy, Human Rights, and Labor. There was also a standing
subcommittee of the House of Representatives, the lower house of the
Congress, with explicit mandates pertaining to international human
rights. These permanent features of the policy-making process enhanced
the probability of regular review of foreign human rights issues, while
giving those interested in such issues a focal point for trying to influence
legislative and executive decisions. Britain, by comparison, had no such
specialized agents in either the Foreign Office or Parliament, as Sally
Morphet shows in chapter 4. The Netherlands, by way of further com-
parison, manifested for a time a Citizens’ Advisory Council on Human
Rights, which reported to the Foreign Minister, discussed by Peter Baehr
in chapter 3.

There were other features of state structure that could be important
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from time to time for international human rights. The constituent states
of the federal United States occasionally developed their own unofficial
foreign policies related to human rights. Many internal states, Nebraska
being the first, developed disinvestment and other financial policies
designed to impede economic growth in the Republic of South Africa
under white minority government.® Cities, counties, and states within the
United States eventually blocked some US$20 billion in resources that
might have been otherwise transferred to South Africa during the era of
apartheid. When the federal Congress voted economic sanctions on
South Africa in 1986, it explicitly decided to let stand, and not pre-empt
on the part of the federal government, this decentralized pressure on
white authorities. Numerous sub-federal units in the United States
enacted similar policies designed to promote equitable labour rights and
non-discrimination in the private sector of Northern Ireland, a province
of the United Kingdom. Also in the 1990s, some internal states of the
United States, such as Massachusetts, enacted legislation designed to
curtail trade with Burma/Myanmar because of the human rights situation
there. Thus in some federal nation-states, the sub-national governments
might take action on human rights abroad that was uncoordinated by the
central or federal or national authorities. Such action was not possible in
countries like Britain with a unitary or centralized foreign policy process.

In a number of liberal democracies the corporate sector showed
increased attention to international human rights toward the turn of
the century.” Heineken, based in the Netherlands, pulled out of Burma
because of the military government’s continuing refusal to honour the
outcome of elections a decade earlier. Levi Strauss, based in San Fran-
cisco, refused for a time to utilize cheap Chinese labour in the making of
blue jeans, citing labour and other rights violations in that massive mar-
ket. Reebok, based in the United Kingdom, certified that its soccer balls
were not manufactured using child labour in places such as South Asia.
Consumer boycotts in a number of states, as well as lobbying efforts by
private human rights groups, were closely linked to these corporate
decisions.

It was certainly true that not all for-profit corporations showed the
same sensitivity to human rights issues noted above. A coalition of
American companies combined to challenge the Massachusetts law on
Burma cited above, hoping that some court in the United States would
strike down the law as a violation of the US constitution, under which
regulation of foreign commerce is arguably a prerogative of the federal
Congress. The Massachusetts law was also the subject of various chal-
lenges within the World Trade Organization. Be all that as it may, the
fact remains that, in a number of states, the role of the corporate sector
was changing. It could no longer be assumed that for-profit corporations
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would always oppose attention to international human rights, or would
always lobby against human rights legislation at the state and federal
levels of government. Indeed, some corporations were banding together,
and working with governments, to adopt codes of conduct for all corpo-
rations doing business in a particular industry, country, or region.

A review of the various domestic factors that frequently impinged on
foreign policy-making regarding human rights did not always lead to the
conclusion that such factors were decisively controlling for the fate of that
policy. In Latin America, for example, it might be the case that at least
governments in small countries were more affected by relations with
Washington than by their own domestic factors. Cristina Equizabal
stresses this point in chapter 11. That is to say, Latin governmental con-
cerns about both maintaining good relations with the hemispheric
hegemon and resisting US tendencies toward hemispheric intervention
might outweigh the impact of at least some domestic factors at least some
of the time. To take another example, it might also be the case that the
communications media and private human rights groups generated less
pressure on British governments than was the case in other North Atlantic
democracies. Sally Morphet suggests this interpretation in chapter 4. A
British government with majority support in the House of Commons
could hold to a given policy despite criticism from the public and interest
groups. Also, British governments benefited from a long tradition of
parliamentary rather than popular sovereignty, and from a considerable
tradition of widespread deference to the government in foreign affairs.

Nevertheless, in general most foreign policy decisions on human rights
usually reflected to some degree various domestic influences beyond the
calculations of national interest held by foreign policy officials. In general,
domestic politics beyond officials’ preferences mostly mattered in the
making of foreign policy.® A nation’s self-image, current public opinion,
extent and nature of bureaucratic in-fighting, legislative independence,
political party platforms, authority of sub-federal units, and the like
combined to affect national human rights policy abroad.

These factors complemented, and frequently complicated, more strictly
international influences on human rights policy abroad that stemmed
from other governments, international organizations, and multinational
corporations. Indeed, the very condition of anarchic international rela-
tions, lacking as it does a supranational centre, generated its own struc-
tural pressures on foreign policy for human rights — making coordinated
policy difficult but not impossible. The operation of the principle of state
sovereignty meant that any given state might chart its own independent
course, based on its own perceived interests, rather than support a gen-
eral policy in the name of human rights. Almost all international efforts
to apply economic sanctions in behalf of human rights, for example, were
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met by some ‘‘cheating” or “‘sanctions busting” in pursuit of national
economic advantage. Or to take another example, almost all efforts to
coordinate policy toward China on human rights issues in the 1990s
floundered on the hard rocks of varying perceptions of raison d’état. It
was the nature of the international relations, and its rule of state sover-
eignty, that gave rise to this persistent condition.

It is against this background of the interplay of domestic and interna-
tional conditions and pressures that we can chart state foreign policy and
human rights.

I. Foreign policy and multilateralism

Very few states openly reject the International Bill of Rights and many of
its supplemental treaties. No state has ever sought to adhere formally to
the United Nations Charter but reserve against Articles 55 and 56 dealing
with human rights. Almost all of the eight states that abstained in voting
on the 1948 Universal Declaration of Human Rights have repudiated
their position at that time — Saudi Arabia being the notable exception.
There is something about the intrinsic attractiveness of the abstract
notion of human rights that deters formal rejection — even by states prone
to violate specific human rights rules in specific situations. This pattern
may represent only the homage that vice pays to virtue. Nevertheless, we
should recognize the hegemonic quality of the idea of human rights.

Yet there is variation among states in how seriously they take interna-
tional human rights instruments, in which obligations they accept, and in
the extent to which they attach reservations and other conditions to their
acceptance. Whereas Hungary’s constitution, for example, proclaims the
superiority of international law, including human rights law, over national
law, dominant legal tradition is otherwise in the United States. In the
latter state, it is only with considerable difficulty that the state agrees to
be bound by international human rights provisions, if at all. US subordi-
nation to the international law of human rights certainly does not happen
by constitutional proclamation. Other comparisons are useful. Whereas
almost all states accept economic and social rights in the abstract but treat
them as “‘step-children” or ““poor cousins’ in practice, the United States
has never officially accepted economic and social rights as real rights that
the state is obligated to respect. Various states have appended various
reservations to various human rights treaties, but only the United States
has so qualified its formal acceptance of the International Covenant on
Civil and Political Rights as to have other states call into question the
validity of its original acceptance under the international law of treaties.

We can also compare states in terms of the importance of regional
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arrangements on human rights. In general, the states most affected by
regional organizations on human rights are the European ones. While all
of them are now subject to the human rights standards and application
measures in the Council of Europe (CE) and the Organization for Secu-
rity and Cooperation in Europe (OSCE), especially affected are the
states that are members of the European Union (EU). These 15 states are
subject to the supranational human rights rulings of the both the EU’s
European Court of Justice and the CE’s European Court of Human
Rights. The sum total of the effects of the EU, CE, and OSCE means that
human rights issues have a higher profile in Europe than in other regions.
Most of the states in the western hemisphere, Africa, the Middle East,
and Asia do not have to face the prospect of binding judgments on human
rights by international courts, as is true in regard to the European Court
of Human Rights and the European Court of Justice. (There is the Inter-
American Court of Human Rights, but it handles few cases compared
with Europe — and the United States is not subject to its jurisdiction.)
Some states such as Britain may be far more affected by the need to bring
domestic laws and conditions into compliance with regional standards
than by the need to adjust national law to domestic pressures, although
this particular comparison is a difficult one to make with certainty.

It is also illuminating to compare the pattern of foreign policy regard-
ing human rights in the international financial institutions (IFIs) such as
the World Bank. Some states like Germany have obviously been in
favour of some “‘political conditionality”” in which some loans are made
conditional on certain human rights developments. Other states, particu-
larly the borrowing states like India, have objected. The latter group of
states tends to see such international human rights conditionality as a
violation of the original terms of agreement of the IFIs and as a violation
of the state sovereignty and domestic jurisdiction of the borrowers. For
those states in favour of linking developmental loans to human rights
conditions, important questions can be raised about whether or not such
conditionality is being pursued with clarity and consistency. The answer
in general is almost assuredly in the negative,” raising the issue of
whether those states with paramount influence in IFI circles need to
revisit their policy on this question.

During the first decade after the end of the Cold War, an important
question concerned the interaction of state foreign policy with the United
Nations organs most active on human rights issues. Especially if states
were permanent members of the UN Security Council or elected to it,
were they in favour of expanding the scope of Chapter VII and peace and
security issues to encompass human rights matters? Were they in favour
of a new permissibility for ‘“‘humanitarian intervention” and thus over-
riding state consent in the interest of protecting persons inside states from
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gross and systematic violation of their rights recognized in international
law? Some states, such as India, were clearly opposed, fearing the use of
the discourse on human rights in the cause of rather narrow interests by
the permanent five members. After all, in the past several centuries it was
difficult to discover very many, if any, cases of truly principled humani-
tarian intervention in which the stronger powers acted for the real rights
of foreigners without pursuit of narrow commercial or strategic issues.
Ironically, India had rationalized its forcible dismemberment of old
Pakistan in 1981 by reference to humanitarian intervention — namely, the
need to stop the slaughter of Bengalis. Other states, such as the United
States, seemed supportive of new thinking on humanitarian intervention
at least during the 1991-1993 period, but more cautious after the 1993
events in Somalia. Still other states, such as Japan, in places like Cambo-
dia, had certainly participated in UN field missions with human rights
components, but had sought to maintain as much deference to state sov-
ereignty as efficient politics would allow. The Japanese, for example,
were not in favour of trying to use force to secure the compliance of the
Khmer Rouge with the human rights and other agreements they had
signed. Thus the matter of state cooperation with a Security Council
sometimes prone to take a broad interpretation of its rights under Chap-
ter VII pertaining to “peace and security’’ remained an important point
of analysis.

Another important question was whether or not states really supported
international criminal prosecution for those who had engaged in grave
breaches of the 1949 Geneva Conventions, genocide, and crimes against
humanity. Which states were in favour of a standing UN criminal court,
with an independent prosecutor capable of initiating a broad range of
indictments stemming especially from events in armed conflicts? On the
other hand, which states saw emerging international criminal law as a
grave infringement of the prerogatives of state sovereignty and some-
times an impediment to the diplomacy that could put an end to atrocities
by political rather than juridical means? Britain under a Conservative
government in the mid-1990s publicly endorsed international criminal
justice in the former Yugoslavia, but behind the scenes worked to block
the operation of the relevant Tribunal. London preferred a diplomatic
rather than a juridical agreement that would end most of the fighting and
associated violations of human rights. The United States supported inter-
national criminal justice in the former Yugoslavia and Rwanda, but the
Pentagon and key conservatives in the Senate vigorously opposed any
notion that US personnel should be subjected to trial by a standing inter-
national criminal court. Thus the United States voted against the statute
for such a court at a diplomatic conference in Rome during July 1998.

Yet another set of questions that was related to state foreign policy
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at the United Nations concerned the use states made of the General
Assembly. What initiatives, if any, did they take on human rights issues in
that forum? Costa Rica, for example, had initiated a draft resolution on
human rights education. How typical was this? Other states in the 1990s
had introduced resolutions with wording favourable to a collective inter-
national right to receive humanitarian assistance, especially in times of
armed conflict and similar situations. Which states supported such mea-
sures, and which states voted in opposition in the name of traditional
notions of state sovereignty? On the outcome of answers to such ques-
tions rested the prospects of codification of new humanitarian principles.

In the UN Human Rights Commission, the traditional hub of UN rou-
tine diplomacy on human rights, which states pursued which agendas with
what results? Which states, for example, wished to adopt resolutions
critical of China’s human rights record in order to pressure that perma-
nent member of the Security Council to liberalize or perhaps even de-
mocratize? Which states wanted to pursue dialogue with China on human
rights through other, less confrontational means? And which states sided
with China in wanting to reduce as much as possible the international
dialogue altogether about China and human rights? What were the long-
term trends regarding use of the UN Human Rights Commission to try to
see international human rights standards applied? And which states were
primarily responsible for these trends? Which states, for example,
pressed for emergency Commission sessions on former Yugoslavia and
also Rwanda, with what results? To take another example, which states
led the move toward enhanced legal protections for indigenous peoples,
and again with what results?

A closely related question focused on state policies toward the Office
of the UN High Commissioner for Refugees (UNHCR). It was reason-
ably well known that the OECD states were the largest contributors to
UNHCR’s budget, which in the 1990s was more and more devoted to
humanitarian assistance. The UNHCR increasingly sought to provide
socio-economic help not just to conventional refugees fleeing persecu-
tion, but also to those who found themselves in a refugee-like situation
regardless of legal niceties — such as displaced persons inside a country’s
borders and those fleeing disorder rather than individually targeted per-
secution. But beyond financial support, which states — if any — afforded
the UNHCR remarkable influence in the awarding of refugee status and/
or at least temporary asylum? Which states most closely and consistently
followed UNHCR guidelines for decision-making on these delicate ques-
tions? Which states manifested considerable friction with the UNHCR,
and over what issues?

Given that the promotion and protection of human rights increasingly
constituted one of the main activities of the United Nations, which was
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entirely consistent with its Charter adopted in 1945, it was important to
understand the intersection of state foreign policy with this principal
purpose of the Organization.

II. Bilateral policy and human rights

In the shrinking and interconnected world that exists as we prepare to
enter the twenty-first century, it is frequently not possible fully to sepa-
rate multilateral from bilateral foreign policy. The difference is frequently
one of degree rather than an absolute kind. When a state seeks to un-
dertake a foreign policy apart from formal international organizations,
increasingly it often seeks to coordinate that policy with its political
friends and usual allies. The old maxim about safety in numbers has some
relevance to the subject at hand, since collective approval and support,
even outside intergovernmental organizations (IGOs), confers some po-
litical legitimacy and otherwise helpful backing to a state’s goals. Thus
when, in the early 1990s, the United States took up the possibility of some
sanctions on military government in Nigeria because of its continuing
repression, Washington discussed matters with especially its European
political allies. (Finding little support for its ideas, the United States was
not able to maximize its objectives.) Nevertheless, states do pursue some
foreign policy objectives largely on a bilateral basis, even if at some point
these national initiatives may become entangled in multilateral develop-
ments or take place against the background of multilateral standards and
organizations. This pattern certainly holds for human rights abroad.

One of the more important questions in contemporary international
relations is the extent to which various states make the creation and
consolidation of liberal democracy one of their salient foreign policy
goals. By liberal democracy we refer to a polity manifesting free and fair
elections for national office, on the basis of almost universal suffrage, with
the winners actually governing the country; accompanied by the rule of
law and constitutionalism (government limited by law); with protection of
those civil and political rights that reasonably protect against the tyranny
of the majority. Whether a liberal democracy is also a social democracy
depends on its implementation of socio-economic rights. There are multi-
lateral programmes on this subject, such as supervision of elections by
the United Nations and the Organization of American States (OAS) and
the OSCE. But here we are concerned with bilateral developments.

It can actually happen that an authoritarian state displays a foreign
policy supportive of some type of democracy abroad. Nigeria under mili-
tary rule has operated in some neighbouring countries to oppose coups
that deposed elected officials (Sierra Leone), and to create elected gov-
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ernments out of failed states (Liberia). But surely this is an exception that
tends to prove the general rule that authoritarian foreign policy is not
much interested in the creation and consolidation of liberal democracy.

It is also unhappily true that liberal democracies do not always support
democratic developments abroad — certainly in the short term. It is well
known, and reiterated in most of the chapters that follow, that liberal
democracies often perceive economic, strategic, and other reasons to
support authoritarian and otherwise repressive leaders in foreign coun-
tries. Historically it was war and other threats to national security tradi-
tionally defined that caused democracies to support authoritarian states.
Allied support for Stalin’s Soviet Union during the Second World War is
a classic example.

In the modern world, however, many liberal democracies at least artic-
ulate a desire to create and consolidate liberal democracy as part of their
foreign policy. This may be because such a goal is seen to reinforce global
peace; the proposition of the democratic peace — that liberal democracies
do not war inter se — has received much attention. This articulation of
support for democracy abroad may occur because liberal democracies are
seen to reinforce business and trade objectives; limited governments with
large private sectors and a free electorate may be good for business and
international trade. Articulating a pro-democracy foreign policy may
occur because liberal democracies, at least in their public pronounce-
ments, find it difficult to practise democracy at home and not preach it
abroad; states do like to be, and do tend to be, similar in their domestic
and foreign policies much of the time.'° After all, domestic and foreign
policy are made by the same elected leaders in liberal democracies.

In any event, most of the Western liberal democracies go beyond
rhetoric and take a position on liberal democracy abroad in two ways.
States such as the United States have a proactive, programmatic
approach to this subject, helping to fund various activities in foreign
countries designed to promote ‘liberal market democracies.” The ques-
tion arises as to the record of other states in this regard. Secondly, when
there is an attempted or real change of government abroad, Washington
takes a position on whether to recognize and otherwise support the new
situation. The presence or absence of liberal democracy informs US
decisions on these matters. This is not to say that liberal democracy is
the only question on the agenda. It is to say that a discussion of liberal
democracy is part of Washington’s decision-making process — whether the
precise subject is an auto-golpe or attempt to seize excessive power by the
President in Guatemala in 1993, a coup in Sierra Leone in 1997, a change
of government in former Zaire in 1997, a grab for power by Hun Sen in
Cambodia in 1998, and so on.
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Given that liberal democratic rights are enshrined in the International
Bill of Rights, as well as in various resolutions by the United Nations,
OAS, CE, EU, OSCE, etc., it is important to enquire into state foreign
policy and liberal democracy. International standards call for liberal de-
mocracy, whatever its impact on international peace or free trade and
prosperity. To what extent does a state seek to advance stable liberal
democracy abroad on either a programmatic or an ad hoc basis? What
resources, if any, are devoted to this objective? What policies might sub-
stitute for this objective as a central goal of foreign policy, and why?
What is the state’s pattern in finding reasons for recognizing, tolerating,
or even actively working with authoritarian and repressive regimes? Over
time, does a state show more or less attention to the question of democ-
racy abroad, and why?

A related question is the extent to which a state will try to alter its
various foreign assistance programmes, and regulate foreign direct in-
vestment and/or trade by the private sector, because of human rights
issues. Again if we take the United States as an example, since the mid-
1970s the Congress has required that US economic and military assis-
tance to foreign states be linked to several human rights considerations or
to unspecified human rights in general. Because of this legislation, and
indeed because of shifting executive desires, the United States has some
25 years of experience with trying to use the levers of foreign assistance
to advance certain human rights concerns. This is in addition to collective
economic measures taken through the United Nations and other IGOs
in the name of human rights protection. Washington has also sought on
occasion to manipulate direct foreign assistance and trade by the private
sector because of human rights, although in general it is reluctant to
do this. It did so, however, regarding Uganda under Idi Amin and the
Republic of South Africa under white minority rule from 1986.

One would think a clear picture has emerged as to the relationship of
foreign assistance and other economic measures to human rights, and
vice versa. Alas, as shown in chapter 2 on US foreign policy, efforts to
track these relationships have led to somewhat elusive conclusions. Other
states, too, such as Britain and the Netherlands, have from time to time
made clear to other states that the latter should not count on continued
foreign assistance as long as certain human rights problems remain. In
particular, chapter 3 by Peter Baehr on the Netherlands shows that it is
not always easy for a state to manipulate a relationship involving foreign
assistance into influence for the donor over human rights matters.

Nevertheless, states continue to try to manipulate foreign assistance
and regulate foreign investment and trade in the light of their foreign
policy goals, including advancement of human rights. To generate influ-
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ence is arguably the main point of, especially, foreign assistance, pure al-
truism on the part of states being in rather short supply. It is frequently
difficult to sell a purely altruistic foreign policy to many taxpayers at
home, who demand or expect some expedient return. And in some situ-
ations, say US relations with Guatemala in 1993, or US relations with
Croatia during most of the late 1990s, the US threat of or actual with-
holding of foreign assistance because of human rights issues did appear to
have some effect on the recipient state. The auto-golpe was rolled back
(although more factors were at work than just US foreign policy); the
Tudjman government in Croatia did turn over some indicted and thus
suspected war criminals to the UN ad hoc criminal tribunal at The Hague.
Thus it is important to continue to make a comparative analysis of the
extent to which states seek to protect human rights through foreign as-
sistance, and with what results. Likewise, although there is a large litera-
ture trying to assess the effect of sanctions that interrupt investment and
trade, there is much left to learn about, in particular, prohibition of in-
vestment/trade on a bilateral basis and advancement of human rights.
States, because of political culture, geographical position, or con-
structed national interests, may take a variety of essentially national ini-
tiatives on human rights in foreign policy. We would hypothesize that the
number of such initiatives is growing by an ever larger number of states,
given the extent to which the discourse on human rights, and at least
diplomatic action in its behalf, has been institutionalized in international
relations.!’ We need to test that hypothesis with careful enquiry.

III. Conclusions

The chapters that follow, undertaken on the basis of the questions out-
lined in this introduction, should begin to give us a better picture of state
foreign policy and human rights on a fairly broad scale. We should arrive
at a comparative evaluation of real as opposed to pro forma state views of
the International Bill of Rights and of the most important human rights
treaties ancillary to that core standard. On the basis of our enquiries, we
should be able to say something about the prospects of consistency and
perhaps even coordination concerning human rights in foreign policy. Is
it true that most states seek to address human rights problems abroad
only in small or weak states, or those perceived to be unimportant to
national interests — however defined? Is it true that most states, in so far
as they take action on human rights abroad through their foreign policies,
do so almost exclusively in relation to civil-political rights rather than
socio-economic rights? Even with various problems and deficiencies in
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conceptualization and execution, is it not true that more states are taking
more action for international human rights than ever before in their
histories?

These are important questions. This volume seeks to make a first step
in answering them. No doubt it will not be the last word on the subject.
Improvements will no doubt be made in conceptualization, methodology,
and substantive findings. Nevertheless, given the lack of studies of human
rights and foreign policy in comparative perspective to date, we are con-
fident that the current project will provide a useful foundation on which
others can build.

With some 190 states in the world, it is unclear what a perfect sample
would look like for the purpose of examining the place of human rights in
contemporary foreign policy. We wanted to include some major powers,
and thus we included the United States, Japan, the Russian Federation,
and the United Kingdom. We wanted to include some liberal democ-
racies, members of the OECD, and thus we included the Netherlands
along with the United States, the United Kingdom, and Japan. We
wanted to include some states in the process of transition from authori-
tarian to democratic rule, and thus we included Hungary and South
Africa, along with Russia. We also wanted to include some states that
were critical of universal human rights as recognized through the United
Nations, or critical of the way in which the Security Council had acted in
relation to these rights, and so we included Iran and India. We wanted to
pay attention to equitable geographical representation, and thus we
included states from Latin America, Africa, East Asia, South Asia, the
Middle East, Eastern Europe, Western Europe, and North America. We
wanted to include a collection of states that did justice to population
factors, and thus we included India, the United States, South Africa, and
Russia, while not ignoring the smaller or middle range states such as
Costa Rica and the Netherlands. Our original plans included attention to
Chinese foreign policy and human rights, but for personnel reasons we
were reluctantly forced to change course.

With an unlimited budget and a multi-volume project, we could
have added numerous states that merit study: France, Norway, Germany,
Nigeria, Kenya, Mexico, Brazil, Pakistan, Israel, the Philippines, etc.
Constrained by finances and also by a desire to produce a single mono-
graph at a reasonable price, so that our analyses might indeed circulate
relatively widely, a steering committee in consultation with UNU officials
finally decided upon the present 10 states. As stated in the earlier pages
of this introduction, we believe the results comprise a carefully consid-
ered advance in our understanding of human rights and foreign policy in
comparative perspective.
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US foreign policy and human
rights: The price of principles after
the Cold War

David P. Forsythe

The United States, like virtually all other states, has constructed a posi-
tive self-image. This self-image centres on defence of personal freedom,
understood as civil and political rights. The notion of the United States as
symbol of individual civil and political rights, an idea not without some
relative and historical validity, has been problematic enough in a domes-
tic context — given such historical facts as slavery and racial segregation,
racist immigration laws, anti-Semitism, and gender discrimination, inter
alia. But the question of whether the United States should champion civil
and political rights through an activist foreign policy has been much more
problematical, giving rise to considerable debate since the founding of
the Republic. Moreover, the United States mostly rejects any necessary
relationship between socio-economic rights and the classical civil and
political rights so central to Western liberal philosophy — aside from a
commitment to the economic (civil?) right to private property. After the
Cold War, the United States has continued to identify with leadership for
civil and political rights in world affairs. But it has not always, or even
very often, been willing to pay even a moderate price, in either blood or
treasure, to see these rights implemented in foreign countries — as seems
true for other democracies as well. It has also continued to reject a clear,
consistent, and meaningful endorsement of most socio-economic rights.
The United States, although making some positive contributions to the
advancement of internationally recognized human rights through its for-
eign policy, still struggles to institutionalize attention to human rights

21
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abroad, especially as defined in the International Bill of Rights, and es-
pecially when even moderate costs are entailed.

1. Introduction

Rare is the ruling élite that does not manipulate national opinion to pro-
duce a positive self-image. The United States is no exception to this gen-
eralization. The United States sees itself as standing above all for per-
sonal freedom. In this view the American revolution from 1776 and
especially its Constitution from 1787 represented the broadest and most
practical endorsement of individual human rights then known to political
man. Given the subsequent cultural, economic, and political accomplish-
ments of the United States, most Americans accept the view that the
country represents a shining city on a hill, a beacon to all others; in this
view the United States has much to teach others about the proper con-
duct of public affairs.® That other countries like France make similar
claims to being a universal model for human rights with a mission civili-
trice has not diminished the United States’ sense of itself as positively
unique. The core conception of what it means to be American entails
allegiance to the US Constitution and the personal freedoms entailed in
that document and its Bill of Rights.> Thus dominant American political
culture is inseparable from a conception of human rights within a rule of
law. The notion of civil and political rights is intrinsic to US political
history.

Obvious defects in American society have done little to undermine the
dominant view that the United States stands for personal freedom and
has constructed an admirable society based on this principle. Systematic
and legally approved discrimination against racial minorities, women, and
certain foreign nationalities trying to immigrate to the United States has
not undermined an American informal ideology that sees the country as
representing equal freedom and opportunity for all. Part of this amor-
phous ideology holds that, if an individual is assertive and works hard,
individual freedom will produce material good things. Thus there is little
need for socio-economic rights, such as the right to publicly provided
national health care.® Dominant American opinion is not very sympa-
thetic to the idea that there can be too much personal freedom, so that
those with power and wealth exploit those without. The presence in the
United States of inner cities and rural areas with a poor quality of life is
mostly attributed to the deficiencies of the inhabitants, not to any failings
of the society or the political-legal system as a whole. The alleged lack of
an American sense of community, by comparison with countries such as
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Canada, is not given much attention and is certainly not attributed to an
excessive commitment to individualism.* Criticisms of American individ-
ualism from various foreign parties, whether Canadian, West European,
or Asian, inter alia, have yet to make notable inroads on traditional
thinking. After the Cold War the Democratic Party joined the Republi-
can Party in reducing welfare benefits for the poor and vulnerable, while
emphasizing the individual work ethic and the need to grow the economy
through governmental support for the business sector. The Reagan revo-
lution persists, entailing an emphasis on individual freedom and compe-
tition — and American greatness. At the 1997 Denver summit of the seven
largest industrialized democracies, plus Russia, President Clinton trum-
peted this belief in the superiority of the American example, to the ob-
vious reserve of the other participants.

Despite this self-image of leadership for human rights, it is by no means
clear that the United States is easily given to moral crusades for personal
freedom abroad in actual policy. It is true that distinguished analysts such
as George Kennan and John Spanier have identified a moral strain in
American rhetoric about foreign policy, such as Woodrow Wilson’s
“crusade” to make the world safe for democracy after the First World
War.® But the noted historian Arthur M. Schlesinger, Jr. has shown that
from the beginning of the Republic there has been debate about whether
it should have an activist foreign policy in behalf of individual free-
dom abroad, or should lead by the more introverted model of construct-
ing the good society at home.® A few examples suffice to make the point
historically. The United States did not actively support various demo-
cratic movements abroad, as in 1848, and was one of the last states of the
Western world to abandon slavery at home and then oppose it elsewhere.
Neither in 1914 nor in 1939 did the United States rush to defend its
democratic partners in Europe, but rather clung to a commercially
inspired neutrality until attacks on its shipping and military installations,
respectively, brought it into the two world wars. During the Cold War the
United States undermined a number of elected governments and engaged
in other anti-humanitarian interventions in order to increase its power
vis-a-vis the Soviet Union.” Although some authors feared that increased
rhetoric in behalf of human rights during the 1970s would lead to a moral
crusade in US foreign policy,® the overall evidence strongly suggests that
US concrete support for human rights abroad is a matter to be demon-
strated rather than assumed.® The United States, like other states with a
relatively serious (but far from perfect) commitment to certain human
rights at home, may sometimes not be inclined toward a rights-supportive
foreign policy — as French policy toward various contemporary African
states so clearly demonstrates.*®
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II. Domestic factors

A variety of domestic factors in the United States combined after the
Cold War to ensure some attention to human rights in foreign policy, but
also to ensure that the government did not pay a high price to see those
principles advanced in world affairs.

President Bush spoke of a ““new world order” with increased attention
to international law and human rights,'! and President Clinton spoke of
enlarging the global democratic community as one of the pillars of his
foreign policy.!? This was to be expected. Since the Nixon—Kissinger
years (1969-1976), all Presidents have paid lip-service to advancing in-
ternational human rights as part of a moral dimension to US foreign
policy. Both principal political parties realized that a Kissinger-like em-
phasis on a realist or power politics approach to world affairs did not
resonate well with American society.

Public opinion polls showed that the general public as well as opinion
leaders did indeed list promoting and defending human rights in other
countries, as well as helping to bring a democratic form of government
to other nations, as “very important” goals of US foreign policy.!* But
in 1995 these goals were in 13th and 14th place, respectively, with only
34 per cent and 25 per cent of the general public listing them as very im-
portant. In contrast, 80 per cent or more of the general public listed
stopping the flow of illegal drugs into the United States, protecting the
jobs of American workers, and preventing the spread of nuclear weapons
as much more important, inter alia. Analysts concluded that there was
considerable American popular support for pragmatic or self-interested
internationalism, but not a great deal of support for moral inter-
nationalism.*

There were many non-governmental organizations active in Washing-
ton on human rights questions. Two of the most prominent were Amnesty
International-USA and Human Rights Watch. They were quite different.
AI-USA used a general figure of 350,000 for its American membership,
relied on public pressure to achieve its goals of specific protection on the
ground, and manifested a restricted mandate focusing on prisoner mat-
ters — a mandate that had displayed “mission creep’ over the years since
its founding in the United Kingdom in 1961. Human Rights Watch relied
on élite action rather than a mass movement, focused traditionally on a
broad range of civil and political rights with some slight attention to
socio-economic factors, and aimed more at affecting public policy than
releasing specific prisoners. Legally oriented groups, such as the Lawyers’
Committee for Human Rights, were especially numerous. Physicians for
Human Rights frequently used forensic science to testify in Congress
about such subjects as political murder in places like El Salvador and
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Bosnia. American labour, ethnic, and religious groups also were active on
international human rights issues. And foreign-based human rights
organizations, such as Doctors Without Borders (Médecins Sans Fron-
tieres), were much in evidence in various policy debates. But Amnesty
International, among others, bemoaned its lack of ability to orient US
foreign policy toward more support for various human rights issues.'>

The communications media based in the United States covered foreign
human rights and humanitarian issues with such apparent influence
sometimes that one spoke of “‘the CNN factor” in the making of US for-
eign policy. This was especially true after media coverage of the Kurdish
plight in Iraq in 1991 and the plight of many starving Somalis in 1992
helped to produce US and international action on these issues. But the
failure of media coverage to propel international involvement in Rwanda
in 1994 and in eastern Zaire in 1997 showed the limits of the CNN factor.
If an administration had a firm view of its interests, and especially of the
dangers of involvement, it might not be much influenced by media cov-
erage of foreign human rights problems.

The American business community is difficult to characterize on for-
eign human rights issues. Some American corporations, such as Levi
Strauss, had a clear human rights policy. Strauss, based in San Francisco,
refused to make blue jeans in China for human rights reasons. They were
willing to pay whatever costs were involved in such decisions. The
American garment industry was under increased pressure in the 1990s to
do something about child labour and other issues about exploitation in its
foreign operations. But most American corporations seemed not to sup-
port the interruption of business as usual for human rights purposes.
Most American businesses interested in contracts in China, for example,
came down on the side of delinking China’s human rights record from
questions of trade and especially questions about most-favoured-nation
(MFN) status. Under heavy business lobbying, a majority in Congress
pushed for a delinking of China’s human rights record from MFN status,
and the Clinton administration shifted gears to accept this orientation.

The Congress paid considerable attention to human rights in foreign
policy from the mid-1970s, and on the House side — but not the Senate —
there was a subcommittee of the Foreign Affairs Committee that tracked
international human rights issues. The Congress acted in independent
fashion on many foreign policy issues, relative to other legislatures. It had
pushed the executive branch into action on a variety of human rights
issues in the past in places such as Eastern Europe and South Africa. It
had created a special bipartisan and bicameral Helsinki Commission to
work for human rights in communist Europe during the Cold War. This
Helsinki Commission continued its existence after about 1990 in efforts to
promote democracy and the protection of national minorities in Europe.
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But especially after 1994 the Republican-controlled Congress seemed to
reflect a certain fatigue with many foreign policy initiatives, especially
those involving expenditure of money. Forty years of Cold War produced
a wave of budget-cutting on foreign spending that made it difficult to un-
dertake costly human rights programmes.

Although the Department of State manifested a human rights bureau
from the mid-1970s because of congressional instructions, this office —
renamed the Bureau of Democracy, Human Rights, and Labor — had
little special clout in most administrations whether Democratic or Re-
publican. Foreign Service Officers preferred assignment in other parts of
the State Department as a faster track to career advancement. The office
did compile annual country reports on the human rights situation in all
other countries of the world, which received considerable domestic and
foreign attention when submitted to Congress each year. Under congres-
sional pressure, itself generated primarily by American conservative
Christian groups, the office also started putting out an annual report on
the persecution of Christians abroad. This report contributed to the sali-
ency of the issue of religious freedom, which had long enjoyed a special
status in the United States, given that many early settlers came to North
America to escape religious persecution in Europe.

More important was the general opposition at high levels of the De-
fense Department to involvement of the US military in operations other
than war or in low-level irregular warfare where the full power of the US
high-tech, industrialized military establishment could not be brought to
bear. The Pentagon was more comfortable fighting the Persian Gulf War
against Iraq than in deploying limited force for limited and complicated
human rights purposes in places such as Somalia, Haiti, and Bosnia. Es-
pecially after Madeleine Albright became Secretary of State, the Clinton
administration was the scene of much debate between a Secretary of
State who favoured military deployment for human rights purposes on
occasion, and a Secretary of Defense and military staff who agreed with
Michael Mandelbaum when he wrote that foreign policy was not social
work and the United States was not Mother Teresa.'® The Pentagon’s
reluctance to engage itself in less than all-out warfare led one commen-
tator to observe that, since the United States wanted no casualties except
in defence of traditional and narrow national interests, which was true of
major European states as well, there were no Great Powers any more."’
No state wanted to pay any significant price to control the outcome of
most controversies that arose in international relations.

Because of this mix of domestic factors, one can better understand why
human rights remained a fixture on the agenda of US foreign policy, but
also why there were no crusades for human rights abroad entailing even
moderate, much less high, financial and human costs. One can thus un-
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derstand why the United States was reluctant to engage decisively while
killing raged in places such as Bosnia and Rwanda, especially after
American loss of life in Somalia. One can equally understand why the
Clinton administration was mostly hesitant to pursue the arrest of war
criminals, especially in the former Yugoslavia, fearing costly retaliation
that would undermine public, congressional, and military support for the
presence of US military forces in that complicated and unstable situation.
One could fashion moral, legal, and even pragmatic arguments for US
activism on a number of human rights issues abroad. One could argue, for
example, that it would have cost the United States less money to stop the
genocide in Rwanda than it paid out in subsequent years to help care for
the refugees from genocide. The Clinton administration did take politi-
cally risky action for human rights in Haiti, since there was little support
for that action in Congress and the Pentagon, although it was also pushed
toward military deployment by domestic political forces — i.e. the con-
gressional Black caucus demanding attention to the plight of Haitians,
and politicians from south Florida demanding an end to unwanted
Haitian immigration. But the central fact remained. Important parts of
the American body politic — the general public, the business community,
the Pentagon, and the Congress — were highly pragmatic and prudent
about any costly crusade for international human rights. Clinton himself,
a capable domestic politician and one not much given to sustained inter-
est in foreign affairs, demonstrated no great personal passion on the issue
of internationally recognized human rights.

ITI. Multilateral human rights policy
The International Bill of Rights

Although the United States pictures itself as a leader for human rights in
the world, it has long manifested an uneasy relationship with the Inter-
national Bill of Rights, made up of the human rights provisions of the
United Nations Charter, the 1948 Universal Declaration of Human
Rights, the International Covenant on Civil and Political Rights, and the
International Covenant on Economic, Social, and Cultural Rights. In
1945 the United States was in favour of general human rights language in
the UN Charter, but opposed more specific language creating enforceable
legal obligations. Likewise, the United States took the lead in the UN
Human Rights Commission in pressing for the adoption of the Universal
Declaration, but insisted it was only a statement of aspirations.

The two basic Covenants, and other UN human rights treaties like the
one on genocide, have been especially controversial in Washington.'®
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American nationalists fear that the preferred status of the US Constitu-
tion will be superseded by treaty law. Those in favour of internal states’
rights fear that treaty law will excessively empower the federal govern-
ment. Conservatives fear that international human rights principles will
weaken American individualism and respect for private property. Racists
fear further attention to principles of racial equality and multiculturalism.
Unilateralists fear the further enmeshment of the United States in inter-
national (read, foreign) decision-making.

The prominence of these views during the 1950s, reflected in lobbying
by the American Bar Association, caused the Eisenhower administration
to eschew ratification of human rights treaties and to abandon a leader-
ship role in human rights within international organizations.'® The
Kennedy administration successfully obtained ratification of several non-
salient human rights treaties. The Carter administration, after Congress
partially reversed itself and began to emphasize human rights abroad in
some of its legislation from 1974,2° submitted the two basic Covenants to
the Senate for advice and consent, but did not lobby effectively for them.
Things began to change superficially thereafter.

The Reagan administration, despite being the most unilateralist ad-
ministration since the Second World War, secured ratification of the 1948
Genocide Convention in 1989. The Bush administration secured ratifica-
tion of the 1966 Covenant on Civil and Political Rights in 1992. Both
formal adherences were accompanied by senatorial reservations, under-
standings, and declarations of a highly restrictive nature.?! In fact, the
Dutch government challenged US actions as being violative of interna-
tional law. In the Dutch view, shared by others, the reservations, under-
standings, and declarations were incompatible with the basic purposes of
the treaties in question. It appeared to these critics that the United States
was trying to appear to accept the human rights treaties in question
without actually having to incur any real and specific legal obligations. It
was clear that, on the subject of civil and political rights, the United
States did not want to expand on the provisions in the US Constitution
and Bill of Rights. Moreover, the United States did not want to give the
International Court of Justice at The Hague the jurisdiction to handle
genocide petitions, or the UN Committee on Human Rights in Geneva
the jurisdiction to receive individual complaints from Americans. The
United States did finally agree, under the Civil and Political Covenant, to
submit a report on its civil and political rights to the UN Committee on
Human Rights and to respond to questions about that report. Such a
process transpired for the first time during the Clinton administration.
This exchange immediately led to conflict between the Senate Foreign
Relations Committee and the UN Human Rights Committee. Senator
Jesse Helms, the Chair of the Senate Foreign Relations Committee,
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challenged the right of the UN Human Rights Committee to make gen-
eral statements about US policy decisions.

Although both the Carter and Clinton administrations have endorsed
the UN Covenant on Economic, Social, and Cultural Rights, it remains
especially controversial in Washington. Its values are in fact quite differ-
ent from traditional American values, as noted above. The Republican
Party and conservatives in general remain strongly opposed to the notion
that the US government should be obligated, without the fundamental
discretion to choose otherwise, to provide such things as food, clothing,
shelter, and medical care to those who cannot purchase them in private
markets. There is zero prospect, as of 1999, that the Senate Foreign
Relations Committee would recommend to the full Senate that the latter
give its advice and consent to this treaty. Even absent the Chair of that
committee in 1997, Senator Jesse Helms of North Carolina, a strong critic
of the United Nations and its human rights activities in general, Senate
approval would be highly difficult to obtain.?? Thus far no President,
including Carter, wanted to use up limited presidential influence vis-a-vis
Congress in fighting for ratification of this Covenant.

Regional developments

The United States is a member both of the Organization of American
States (OAS) and of the Organization for Security and Cooperation in
Europe (OSCE). In the former it has displayed sporadic diplomacy for
human rights while avoiding as many legal obligations as possible under
both the American Declaration on the Rights and Duties of Man and the
Inter-American Convention on Human Rights. In the OSCE, including
its predecessor diplomatic process, the Conference on Security and Co-
operation in Europe (CSCE), the United States has been highly active on
human rights. One sees in these two regional organizations the same US
pattern in foreign policy that one finds more generally. The United States
frequently pushes civil and political rights for others through diplomacy,
but is reluctant to reconsider its domestic laws and policies under inter-
national human rights instruments.

The inter-American system for the promotion and protection of human
rights is complicated.??® The United States has not been, and is not in the
1990s, a hegemonic leader for human rights in this regional arrange-
ment.>* The same domestic factors that caused reserve toward the Inter-
national Bill of Rights at the United Nations caused the United States to
reject the Inter-American Convention on Human Rights, with its atten-
dant Court, and to contest the judgment that the American Declaration
of the Rights and Duties of Man was legally binding on members of the
OAS. Also, the United States during the Cold War saw the OAS as pri-
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marily a security arrangement for the containment if not rollback of
communism. This view required the United States to downgrade the im-
portance of specific human rights in the hemisphere, since many of its
security allies were also brutal authoritarians. Moreover, given the his-
tory of US military interventions in the hemisphere, many hemispheric
states refused to defer to US leadership on a variety of issues including
human rights, fearing US motivations and intentions.

From time to time the United States has utilized the OAS to advance
human rights concerns. The Carter administration did so in its efforts to
oust the dictator Anastasio Debayle Somoza from Nicaragua in the 1970s,
supporting the Inter-American Commission on Human Rights in its crit-
ical reports and diplomacy. The Bush administration did so in supporting
the Santiago Declaration that declared any attack on democratic govern-
ment in states of the hemisphere to be an international, and not domestic,
matter — meriting a regional response. The Bush and Clinton admin-
istrations utilized the OAS, along with the United Nations, for electoral
assistance and expanded peacekeeping operations (which include addi-
tional human rights programmes) in such countries as Nicaragua, El Sal-
vador, Guatemala, and Haiti. Although the OAS has few programmes on
the ground in the hemisphere and is not an organization that one can rely
on for either military security or sustainable economic development, its
human rights programme is the bright spot of the organization. This pro-
gramme the United States has supported as it sees fit, but without fully
integrating itself into OAS human rights activities — much less being a
hegemonic leader for human rights. If US deployment of force is con-
templated in relation to hemispheric human rights, as in Haiti or El
Salvador, for example, the United States normally acts via the United
Nations. This is because of OAS sensitivity to past uses of force in the
hemisphere as controlled by the United States.

The old CSCE from 1974 manifested a human rights focus as one of its
three main areas for diplomacy between the European communist and
democratic states (with the United States and Canada as honorary
Europeans). The third section of the Helsinki Accord (Basket Three) on
human rights was devised by certain West European states, with the
United States, under the influence of Henry Kissinger, being reserved
about the wisdom of discussing such “internal” questions as human rights
violations by the Soviet Union and its allies.?> Once established, Basket
Three came to be warmly endorsed by subsequent US administrations,
which, prodded by private human rights groups such as Helsinki Watch,
found it desirable to press the European communists on their human
rights records. Because the old Soviet Union wanted certain security and
economic arrangements from the West, a number of Western parties
found it logical and advantageous to press the communists on human
rights as a quid pro quo.
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From the mid-1970s to about 1990, the European communists obtained
very little through the CSCE pertaining to security and economics. But,
although scientific analysis is difficult, there is reason to believe that con-
stant US and Western pressure for human rights via the CSCE helped
erode the legitimacy of communist authority in Europe. It is plausible
to argue that communist endorsement of the Helsinki Accord, with its
human rights and humanitarian provisions, including an obligation to
disseminate the accord in all CSCE states, encouraged dissent from
communist authoritarian rule. Numerous observers and participants have
concluded that the CSCE process encouraged East European defection
from the Soviet alliance circa 1989, and helped undermine the very exis-
tence of the Soviet Union up to 1991.2° Many factors were at work, not
least the many defects of the communist systems. And the United States
was only one of many actors involved in highlighting communist defi-
ciencies. Nevertheless, US foreign policy should be given some credit for
developments, even if the CSCE provisions on human rights and hu-
manitarian affairs were of West European origin.

After the Cold War, the United States was hesitant to transform the
CSCE into the OSCE, given US concerns about the growing number of
international organizations, bureaucracies, and budgets. Once the OSCE
was created, however, the United States supported its efforts to protect
minorities and advance human rights more generally throughout member
states. The OSCE was especially active on human rights issues in coun-
tries of the former Yugoslavia. These efforts drew strong US support, as
Washington was the primary player trying to make effective the provi-
sions of the 1995 Dayton Accord. The Clinton administration had bro-
kered that accord and had self-interested reasons for making it work. It
thus welcomed efforts by the OSCE, along with others, to secure a liberal
democratic peace in especially Bosnia and Croatia.

Space limitations preclude analysis of two other regional develop-
ments. The North American Free Trade Agreement (NAFTA) included
provisions affecting labour rights in the United States, Canada, and
Mexico. And the US push for an expanded North Atlantic Treaty Orga-
nization (NATO) sometimes entailed human rights arguments, namely
that such expansion would provide another international framework for
advancing democracy and managing minority problems. Significantly, the
argument was made in connection with an expanded NATO that inter-
national security ultimately meant the security of persons inside states
through protection of their human rights.?’

International financial institutions

For anyone concerned with the implementation of internationally recog-
nized human rights, one of the great problems has been the role of the
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World Bank and the International Monetary Fund (IMF). These inter-
national financial institutions (IFIs) have historically seen themselves as
strictly economic organizations that are precluded from acting on political
grounds. Human rights, including socio-economic rights to adequate
food, clothing, shelter, and health care, have been considered political
factors by these two agencies, which control sizeable resources. The
World Bank has come to accept that ecological concerns should be in-
corporated into its loan decisions as a regular part of its policy. The Bank
has not come to a similar conclusion about various human rights. The
Bank began to address issues of good governance, but tended to define
this concept in accounting terms such as transparent economic decision-
making. The IMF has been even more resistant than the Bank in
addressing human rights issues, although some (inconsistent) shift might
be taking place by the late 1990s. The United States has always been the
most important state in these two IFIs and bears considerable responsi-
bility for their record on human rights.

The crux of the problem is that the World Bank and the IMF may
adopt loan policies that make it more difficult, rather than less, for a
state to consolidate liberal democracy and protect a wide range of socio-
economic human rights. The Bank and/or the IMF may insist on struc-
tural adjustment programmes (SAPs) that cause the state to shrink pro-
grammes and services to the people, particularly the most vulnerable
people, for the sake of balancing the national budget, and thus increasing
the private sector and particularly its exports. Such SAPs may cause
popular dissatisfaction with, even riots or rebellions against, weak demo-
cratic governments. The Bank may make social assessments and provide
some relief for social adjustments, but continues to resist the idea that it is
obligated under international law to meet internationally recognized
human rights. There is some evidence that IMF policies correlate with
increased governmental repression in the short term, as governments
under SAP conditionality seek to suppress popular discontent about
harsh readjustment programmes.?® If a weak democratic government, as
in El Salvador, needs resources to carry out land reform and other costly
programmes in order to satisfy various parties that have been in rebellion
against past injustices, SAPs are definitely contrary to the implementa-
tion of socio-economic rights within a democratic framework.?°

The United States has frequently pursued a contradictory foreign pol-
icy in a number of situations, working in general for civil and political
rights but voting for SAPs in the two IFIs under discussion that under-
mine the prospects for implementation of international human rights
standards. In some cases the United States has resolved this contradiction
by using the Bank as leverage to advance civil and political rights. Thus,
in a limited number of instances, the United States has joined some of its
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democratic partners in the Bank to bring pressure on governments in
places such as China, Kenya, or Malawi to improve the implementation
of these rights. Yet in other situations the United States and its demo-
cratic allies have not insisted on political conditionality via the Bank. The
overall record of the Bank on these matters is thus highly inconsistent.
The Bank staff, composed mostly of traditional economists, resists sys-
tematic linkage with internationally recognized human rights, being will-
ing to address social assessment only in the form of increased public par-
ticipation in Bank projects. In this connection the Bank has created an
Inspection Panel that can be triggered by private complaint. Periodically,
state members of the Bank, however, compel it to delay or suspend loans
because of massacres, repression, or authoritarianism.*® In 1997 the
United States succeeded in blocking an IMF loan to Croatia, because of
that state’s failure to do such things as protect minorities and arrest those
indicted for international crimes. The United States had previously held
up a Bank loan to the Serbian Republic within federal Bosnia, for similar
non-implementation of the Dayton Accord. Thus under US pressure the
Bank and Fund addressed some human rights factors, but on an incon-
sistent basis. The fact that the United States has never accepted the
Covenant on Economic, Social, and Cultural Rights contributes to this
highly problematic situation.

The European Bank for Reconstruction and Development, which was
supported by the United States diplomatically and financially, contained
an explicit clause on human rights in its articles of agreement. Thus this
European regional bank was always supposed to factor human rights
considerations into its loan decisions. On the other hand, the Inter-
American Development Bank, which was greatly affected by US policy,
was similar to the World Bank, with only sporadic and inconsistent at-
tention to human rights considerations.?!

United Nations action

We have noted the United States’ ambivalent attitude toward the Inter-
national Bill of Rights. There has been more general US ambivalence
toward the United Nations as a whole, especially with the increased in-
fluence of conservative circles of opinion in Washington in the 1980s and
1990s.3? This ambivalence toward the United Nations was deepened
when, during the Cold War, the majority of states in the UN General
Assembly used the language of human rights to try to undermine gov-
ernments allied with the United States in South Africa, Israel, and Por-
tugal and its colonial territories.

Since the ending of the Cold War, the United States has persistently
sought to advance its views about human rights through the Security
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Council, the General Assembly, and the Human Rights Commission. As
the one putative superpower during this era, it has met with considerable
success in its policy objectives at the United Nations, and has broken
some new legal and political ground in the process. Although the United
States has been primus inter pares in the Security Council, it has met with
more opposition in the Commission. In this latter body a strong under-
current of reserve about US human rights policy has surfaced, articulated
primarily by non-Western critics.

In the Council during the first decade after the Cold War, the United
States has pushed with some success for three changes of major impor-
tance involving human rights. First, it has led in expanding the scope of
Chapter VII of the Charter, involving matters on which the Council can
take a binding decision, if necessary entailing coercive measures. In the
process, the Council has shrunk the domain of exclusive state domestic
jurisdiction. In dealing with Iraq’s repression of Iraqi Kurds in 1991, So-
malian starvation in 1992-1994, the breakup of former Yugoslavia during
1992-1995, the nature of government in Haiti during 1993-1996, and
genocide in Rwanda in 1994, the United States led the Council in adopt-
ing a very broad scope to the notion of international peace and security.
In effect, many human rights violations essentially inside states came to
be viewed as constituting a threat to or breach of international peace and
security, permitting authoritative Council decisions including the deploy-
ment of force and sometimes limited combat action. The 1992 Security
Council summit of heads of state officially endorsed this expanded view
of international responsibility, declaring that international peace could be
disrupted by economic, ecological, and social developments, not just by
traditional military developments.®® The consequences of these Council
decisions are potentially quite far reaching, leaving much less subject
matter to be essentially within the exclusive domain of supposedly sov-
ereign states. The United States has been central to all these develop-
ments, taking the lead in dealing with Iraq, Somalia, and Haiti, and being
supportive of broad-reaching Council resolutions in the other relevant
cases.

Secondly, the United States has also led in expanding the notion of UN
peacekeeping that occurs mostly under Chapter VI of the Charter per-
taining to the peaceful settlement of disputes. At the end of the Cold War
the Council began to authorize complex or second-generation peace-
keeping missions in countries such as Namibia, El Salvador, and Cambo-
dia. Lightly armed military contingents, deployed with the consent of the
parties in conflict, were increasingly accompanied by civilian personnel,
and entailed considerable human rights duties. In places like El Salvador,
deployments of human rights monitors actually preceded cease-fire
agreements and the deployment of cease-fire monitors. Especially in in-
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ternal rather than interstate conflicts, where the behaviour of the pre-
ceding government was a major cause of unrest, UN peacekeeping was
mostly directed to improvement of human rights conditions and the cre-
ation and consolidation of a liberal democratic peace. Electoral assistance
in various forms was frequently a part of these field missions. Narrow
military or quasi-military functions were only a small part of most com-
plex peacekeeping operations, although some of the operations were
expanded to limited enforcement operations under Chapter VII. While
the United States might or might not provide military elements to these
field missions, it was always a key player in the authorization of second-
generation peacekeeping. It was still true that the UN Security Council
had never in its history deployed military force without the support of the
United States.** Thus in many situations the United States led the United
Nations in seeking not just peace based on the constellation of military
power, but a liberal democratic peace based on many human rights.

Thirdly, the United States led the Council into the creation of two in-
ternational criminal courts, one for the former Yugoslavia and one for
Rwanda, the first such courts since 1946 and the international tribunals at
Nuremberg and Tokyo.?* In using the Council to create the 1993 and
1995 ad hoc courts with jurisdiction to prosecute and try individuals for
certain violations of international law, the United States displayed mixed
motives. On the one hand the United States did not want to engage in a
costly intervention into the complicated situations of former Yugoslavia
and Rwanda, where people of ill-will showed little hesitation in commit-
ting gross violations of human rights. In October 1993, events in Somalia
had demonstrated to the United States that good intentions could lead to
further death and injury. The two courts were created precisely because
the United States in particular eschewed more decisive action. Here was
further evidence that the United States was not interested in a costly
crusade for human rights. On the other hand, the United States led the
way in believing that some response had to be made to the evident killing
and abuse of civilians on a massive scale. Thus the United States
rejuvenated the idea of individual criminal responsibility for violations of
the laws of war, crimes against humanity, and genocide. It provided more
financial and personnel support to the two courts than any other state did.
The United States eventually but successfully got agreement that NATO,
embodied as SFOR, should arrest indicted suspects in the former Yugo-
slavia from mid-1997.

At the same time, the United States as a whole displayed consistent
caution about a permanent UN criminal court.*® It participated in nego-
tiations for such a court, but in July 1998 it voted against the draft statute
for such a court, which was approved by 120 states. Only six other states,
mostly repressive, voted in the negative. The United States had tried to
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weaken the projected court, and had engaged in heavy-handed lobbying
in defence of its views. But Washington found itself isolated at the Rome
diplomatic conference, much as it had been isolated at the 1997 Ottawa
diplomatic conference that agreed to ban anti-personnel land mines.
Clinton essentially caved in to a Pentagon that did not want an interna-
tional criminal court pressing it to court-martial US military personnel
who might commit war crimes. Clinton was also under pressure from the
nativists in the Congress like Jesse Helms who refused to accept in prin-
ciple that US personnel and policies should be subject to international
review and control. Once again we see the United States using the United
Nations when the issue is human rights for others, as in former Yugosla-
via and Rwanda, but hesitant to put itself under UN human rights law
and authoritative agencies.

Since the ending of the Cold War, the General Assembly has not been
terribly important to US foreign policy. The United States prefers to
focus on the Security Council, where it has a preferred position, where it
has important allies making up a high proportion of members, and where
it can utilize the authority of Chapter VII. From time to time the United
States has supported certain initiatives in the Assembly, such as the at-
tempt to have clarified a presumed right to humanitarian assistance for
individuals in armed conflict and what at the United Nations are called
complex emergencies. This initiative resulted in several Assembly reso-
lutions whose combined effect was ambiguous. Whereas the United
States and others succeeded in having adopted by consensus some lan-
guage addressing humanitarian need in these situations, developing
countries insisted on including language endorsing state consent before
assistance could proceed.?” The United States has supported other As-
sembly resolutions on human rights and humanitarian affairs, but their
impact on world politics has been mostly marginal.

The United States used the Assembly to create the new office of High
Commissioner for Human Rights during fall 1993. The United States
lobbied hard for this position, but so did other actors both public and
private. The United States was especially pleased when Secretary-
General Kofi Annan named the former Irish President, Mary Robinson,
as the second High Commissioner. However, the United States has not
been a leader in efforts to increase the UN human rights budget, which
remains at about 1 per cent of UN regular spending, or under US$20
million. Congressional pressures have sought to reduce, not increase,
most UN finances.

In recent decades the United States had displayed a highly active dip-
lomacy in the UN Human Rights Commission. In the 1940s and 1950s in
the Commission, to which the United States has always been elected by
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the Economic and Social Council (ECOSOC), Washington was content
with the Commission’s self-denying ordinance by which it refused to take
up specific human rights problems in specific states. The executive’s pol-
icy was shaped by its attempt to appease a non-cosmopolitan Congress in
the 1950s and 1960s, noted above. From about 1970 the United States
was part of the bargaining that led the Commission to shift its orientation,
as it agreed to address human rights issues not only in Israel, South
Africa, and, somewhat later, Chile, but also in other countries such as
Greece and Haiti.*® From that time the United States has, in principle,
led or supported efforts to create a focus on particular countries and
subject matter through such mechanisms as rapporteurs and working
groups. The United States cooperated with the UN rapporteur on racial
discrimination when he paid an extended visit to the country, but the
subsequent report resulted in very little American media coverage. The
United States has also supported the 1503 resolution, by which ECOSOC
authorized the Commission to process private petitions alleging a sys-
tematic pattern of gross violations of human rights, and eventually to give
some sort of publicity to offending states. The main exception to this US
record of support for Commission diplomacy of a specific nature occurred
during the first Reagan administration when Washington sought to block
attention in the Commission to some of its more brutal authoritarian
allies in places such as Chile, El Salvador, and Guatemala.

If one looks at the list of countries during the Cold War targeted by
way of Commission resolutions and decisions to create rapporteurs and
working groups, that list is more or less balanced according to geography
and ideology. This suggests some US success, along with the Western
Group, in directing attention to a number of communist states and other
adversaries. Since the Cold War, the overall list of states that has drawn
Commission concern remains a reasonable one. However, the United
States has been unable to get the Commission to adopt a resolution crit-
ical of China’s human rights record. China has effectively mobilized a
blocking coalition of states, appealing to a number of non-Western states
with the argument that the United States and certain other Western
states focus too much on individual civil and political rights, without suf-
ficient attention to underdevelopment and cultural differences. In histor-
ical fact, the Commission has focused mainly on civil and political rights
since about 1970, with relatively little attention to economic, social, and
cultural rights. China has also utilized its growing economic leverage to
threaten states with loss of business contracts if they vote for critical res-
olutions in the Commission. These threats were quite explicit with regard
to Denmark and the Netherlands in 1997. While these and other states
like Britain continued to align with the United States in efforts to censure
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China, other European states such as France, Germany, Italy, and
Greece refused to support the United States in the Commission during
1997 on the China question.

At the 1993 Vienna Conference on Human Rights sponsored by the
United Nations, these same sorts of debates were played out.?® The
United States took the lead in trying to reaffirm the validity of universal
human rights — while reserving to itself the discretion not to become a
party to the Socio-Economic Covenant, not to allow individual petitions
under the Civil-Political Covenant, not to ban the death penalty for
common crimes, and not to give special protection to convicted minors
under the age of 18. The Clinton administration did rhetorically endorse
a right to development, although previous administrations had contested
such a right in UN debates. A group of states led by China, Indonesia,
Singapore, and Malaysia, inter alia, argued for a strong version of cultural
relativism and national particularism, suggesting that universal human
rights should yield to local conditions. At the heart of the public debate
was the argument that the US conception of human rights was too indi-
vidualistic and strictly Western, and thus inappropriate to, in particular,
crowded Asian countries with a history of elevating duties to the com-
munity over individual rights. The final document of the Vienna Confer-
ence proved more satisfying to the United States than the Commission
debates on China in the mid-1990s. The Vienna Final Act reaffirmed
universal human rights for all, stating that all countries had the obligation
to respect them. The universal nature of these rights and freedoms is
beyond question. But some language in the Final Act indicated that
national and regional particularities and various historical, cultural, and
religious backgrounds must be borne in mind.

The United States, with the world’s largest economy, is usually among
the leading countries, or is the leading country, in supporting certain
agencies that work for human rights and humanitarian progress. It is, for
example, the largest contributor to both the International Committee of
the Red Cross, which works for victims of war and of complex emergen-
cies, and the Office of the UN High Commissioner for Refugees, which
works with not only legal refugees but those who find themselves in a
refugee-like situation. It should be noted, however, that the United States
supports certain humanitarian programmes, which can be said to imple-
ment various human rights, precisely as a substitute for more decisive
involvement. Some observers have estimated that it would have cost the
United States less money to lead a military deployment in Rwanda in
1994 to stop genocide than it subsequently spent in helping to provide for
the refugees from genocide. This type of analysis omits from the calcula-
tion of cost the probability of American military casualties from such an
enforcement operation.
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IV. Bilateral policy
Foreign assistance

From the mid-1970s the US Congress, in an ironic volte-face, required the
executive to link US foreign security assistance, then later economic as-
sistance, to internationally recognized human rights.*® These laws were
permissively written, with the executive able to utilize loopholes to avoid
applying the statutes. Congress also lacked the will power, through
follow-up oversightlegislation, to compel various administrations to comply
with the general standards that had been established in law. Congress
then turned to more specific legislation. Perhaps the best known of these
provisions was the so-called “Jackson—Vanik” amendment, requiring
communist states desiring most-favoured-nation trading status with the
United States to permit reasonable emigration. In addition to these and
other congressional initiatives, various administrations on their own have
manipulated US bilateral foreign assistance to reflect some concern with
human rights.

Since 1981 a number of scholars have sought to establish the effect of
human rights considerations in decisions about bilateral US foreign as-
sistance. A general or summary effect has been difficult to prove. Some
students of the issue have found that human rights concerns are evident
in a first stage of decision-making, called the gate-keeping function, about
which countries are eligible to receive foreign aid. Other studies looking
at a one-stage process of foreign aid allocation have found little general
and persistent influence from human rights considerations. A 1994 study
covering Latin America found that human rights considerations did affect
the disbursement of US economic and security assistance, as one factor
among several, as long as a country was not deemed of major importance
to the United States. But if a country, such as El Salvador in the 1980s,
was considered highly important to US security, then other consid-
erations like human rights fell by the wayside.*! A 1995 study found that,
with regard to US economic assistance to a broad range of countries,
there was no correlation between levels of that assistance and the human
rights record of recipient countries.** Likewise, a 1989 study showed no
correlation between levels of US economic assistance and recipient
countries’ records on either political rights (democracy) or right to life
(summary executions and forced disappearances).*?

A study published in 1999 argued that “human rights considerations
did play a role in determining whether or not a state received military aid
during the Reagan and Bush administrations, but not for the Carter and
Clinton administrations. With the exception of the Clinton administration,
human rights was a determinant factor in the decision to grant economic
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aid, albeit of secondary importance ... Human rights considerations are
neither the only nor the primary consideration in aid allocation.”**

Moving away from macro or summary interpretations, one can easily
observe that on any number of occasions the United States will at least
temporarily link economic and security assistance to various human rights
concerns — almost always pertaining to civil and political rights.*> In 1997
the United States suspended foreign assistance to Cambodia after the
Hun Sen coup that interrupted coalition government in a fragile and im-
perfect democratic political system. In that same year the United States
made foreign assistance to the Kabila government in Zaire/Democratic
Republic of the Congo dependent upon progress concerning several
human rights issues, including an investigation into alleged massacres of
refugees during fighting to oust the Mobutu government. As suggested by
the broader studies, rarely is such US decision-making decisive in fully
controlling a situation. Other states may not follow the US lead, thus
lessening the impact of Washington’s policy. The US aid programme may
not be large enough to affect foreign decision-making. But in some cases
the US impact is great enough to cause foreign leaders to think seriously
about whether or not they wish to forgo Washington’s support in order to
continue their policies of the past. In 1993 the United States helped pre-
serve movement toward liberal democracy and a winding down of civil
war in Guatemala by suspending foreign assistance after an auto-golpe or
attempt to seize excessive power by the existing President.

Humanitarian intervention

Historically the United States has made claims to a unilateral right to
humanitarian intervention in order, presumably, to protect lives and
property in foreign states. Recent Presidents did so, for example, in 1965
in the Dominican Republic, in 1983 in Grenada, and in 1989 in Panama.
President Carter, in authorizing the attempted rescue of Americans from
Iran in 1980, made claims to self-defence rather than humanitarian inter-
vention.*® There being no codified right of humanitarian intervention in
international law to rescue either one’s own nationals or foreigners,
owing to the widespread and well-justified fear of its misuse, the United
States is left with consideration of controversial exercises of power
accompanied mostly by claims of self-defence (Iran, 1980) and/or of in-
vitation to act by the consent of the government (Grenada, 1983). Presi-
dent Bush’s assertion of an additional right to use force to restore a
properly elected government in Panama was met with widespread oppo-
sition. President Clinton later side-stepped this issue in Haiti by obtaining
UN Security Council authorization to use all necessary means to remove
an unelected government, which had deposed an elected one, because of
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an alleged threat to international peace and security. Some uses of the
US military to rescue both US nationals and foreigners have not been
controversial in places such as Liberia and Somalia, because US action
was met by widespread deference.

Democracy assistance

The United States has manifested a long history of concern with democ-
racy abroad — at least via rhetoric.*” Since the end of the Cold War the
United States has stitched together a crazy-quilt of bits and pieces of
legislation and executive decisions that with some overstatement can be
called a programme of official democracy assistance.*® Because of its
disjointed nature, no one in Washington could give a firm figure of how
much was being spent in toto to advance liberal democracy abroad. The
Agency for International Development estimated that it was spending
almost US$500 million per annum as of 1995. The State Department and
the Justice Department also had their own programmes and budgets.
Funding remained small relative to benchmarks such as the Marshall
Plan of the late 1940s, or German spending on democracy in the area of
former East Germany and its 17 million persons. The George Soros
foundations spent more money for democracy and civic society in Russia
than did the United States.

These official US activities were directed at three general targets: sup-
port for civic societies and the private groups found therein; support for
state building, primarily via strong legislatures and independent courts;
and support for free and fair elections with party competition. The ab-
sence of a compelling theory about what factors produced stable liberal
democracy over time and place contributed to a lack of systematic gov-
ernmental planning. The variety of conditions evident in Russia, Eastern
and Central Europe, and the Western hemisphere, the principal areas of
US interest, also led to a scatter-shot approach.

Evaluating the impact of the US democracy assistance programme is
no easy task. The US role is intertwined with intergovernmental orga-
nizations such as the United Nations, the OSCE, and the OAS. The United
States shares objectives with numerous private groups. US programmes
are quite similar to those of the National Endowment for Democracy, a
quasi-independent Washington-based agency funded by congressional
appropriation. Other states have their own pro-democracy policies. Even
in one country such as Romania, it is difficult to say what is the precise
influence of US decisions for democracy, given the short time-frame so
far, the plethora of other influences, and the absence of a proven theory
of causation as a check-point.*°

Several hypotheses suggest themselves for further enquiry. Particularly
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in the new states emerging from the former Soviet Union, and in much of
Eastern Europe, US programmes in the name of democracy seemed
more oriented to market restructuring for privatization than for democ-
racy per se. Washington’s semantics about market democracies seemed
designed to legitimize this emphasis on economic reform. Some research
suggests no automatic correlations between economic growth via markets
and liberal democracy.’® Absent a concerted push to make privately
generated wealth compatible with democracy, private wealth can be
easily combined with authoritarianism. This line of research and rea-
soning casts some doubt on the US emphasis on extensive privatization
as a necessary precondition for liberal democracy. Although all stable
democracies are based on some version of capitalism, a number of rela-
tively stable democracies, such as France and Sweden, manifest relatively
large public sectors.

In the Western hemisphere especially, relative lack of US attention to
the economic resources of the public sector has hampered the consolida-
tion of liberal democracy in places like El Salvador. This was noted above
in the section on international financial institutions. US determination to
shrink the public sector, in the name of an efficient private and for-profit
sector, may not be what emerging democracies need in order to obtain
popular support through expensive programmes of land reform, educa-
tion, etc. In Eastern Europe, several electorates have returned to power a
somewhat reformed communist party in protest against shrinking public
services and in quest for a better quality of life. US democracy assistance
may be driven as much by a bias against big government and in favour of
big markets as by a programme that is appropriately tailored to the needs
of the recipient. The fact that the United States is not a social democracy
and does not recognize socio-economic human rights contributes to this
situation.’!

The amount of US spending for democracy abroad, and in general the
real importance of this objective in US foreign policy, may be too small to
generate profound influence in many countries. In a number of countries
the United States may be more interested in traditional military security
and economic arrangements advantageous to the United States than in
liberal democracy. This hypothesis is difficult to test. Is the expansion of
NATO to provide a check on the Russian Bear in the event of a more
nationalistic and militarized government in Moscow, or is that expansion
to provide an additional framework for the management of problems of
democracy and other human rights in former European communist
states? In any event, it is highly probable that, given the absence of con-
gressional and public sentiment in support of further spending on foreign
assistance, it would be desirable for the United States to concentrate on
certain key or pivotal states. If the United States decides to leave the
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basic question of guaranteeing public order in Albania to an Italian-led
coalition of European states, it is difficult to understand why the United
States should have a democracy assistance programme in Albania rather
than transferring that spending to Indonesia.

Finally, it should be noted that the United States takes many decisions
in its foreign policy apart from official democracy assistance that have an
impact on democracy abroad. We noted above the US reaction to Hun
Sen’s coup in Cambodia in 1997, and to the Guatemalan auto-golpe in
1993. We could also note US deference to French policy in supporting the
cancellation of national elections in Algeria in 1992; or US support for
controlled Algerian elections in 1997. These ad hoc or reactive decisions
do not present one pattern in support of, or opposition to, free and fair
national elections. In some cases, e.g. Syria or Saudi Arabia, the United
States does not push for liberal democracy, giving preference to tradi-
tional security and economic interests. In other cases, e.g. Albania or
Kenya, the United States does support electoral freedoms. In still other
cases, e.g. Nigeria, the United States endorses liberal democracy in the
abstract but does not much push for it in quotidian diplomacy.

V. Conclusions

The United States professes to be a leader for human rights in the world
but displays an ambivalent attitude toward the International Bill of
Rights and numerous other international human rights documents. In
American society there is much scepticism not only about international
rights standards in general, as compared with US constitutional norms,
but also about economic rights and a claimed collective human right to
development in particular. Nevertheless, in the United Nations, the OAS,
and the OSCE the United States has either initiated or supported much
diplomacy at least for civil and political rights. And in Somalia President
Bush took significant action to respond to starvation and malnutrition,
even if he did not address the issues in terms of socio-economic rights.
Somalia notwithstanding, however, by emphasizing civil and political
rights to the almost total exclusion of socio-economic rights, US diplo-
macy tends to spotlight repression while mostly ignoring oppression.>2

Particularly noteworthy was US leadership, at least during 1991-1993,
for an expanded UN programme of complex peacekeeping with over-
tones of Chapter VII enforcement action on issues that were substantially
human rights issues. In other words, the United States agreed that inter-
national peace and security could sometimes refer to the security of per-
sons inside states. This latter view logically entailed a far-reaching con-
sideration of human rights.>?
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The United States appears to be belatedly addressing the interplay of
economic and political rights through a debate about policy toward the
international financial institutions. The United States, like its democratic
partners, appears to be slowly moving away from the view that the World
Bank and the IMF, inter alia, should be strictly economic organizations
without a human rights component. As noted, the United States has
sought to link both the Bank and the Fund to its human rights concerns in
the former Yugoslavia (where human rights are intertwined with security
issues). The United States may even eventually recognize that in places
such as El Salvador, shrinking the resources of the public sector in
the name of private markets and export-led economic growth, under the
umbrella of structural adjustment programmes, may in fact impede the
consolidation of liberal democracy. On balance, US foreign policy makers
in various administrations and political parties do not display a consensus
on the relationship between economics on the one hand and civil and
political rights on the other. The bias is toward the primacy of market
restructuring. This is evident in US bilateral programmes for democracy
abroad, where more funds have been spent on market reform than on
civic society, state building, and electoral assistance. In part this lack of
careful attention to the interplay of economics and democracy is because
social scientists lack consensus on the same subject.

The most notable feature of US foreign policy on human rights after
the Cold War, whether multilateral or bilateral, is the desire to avoid
significant costs of either blood or treasure. This is quite evident in
Washington’s desire to avoid even small-scale casualties after its Soma-
lian experience, and in spending for official democracy assistance that
falls far short of the expectations generated by the accompanying rheto-
ric. It is one thing for the United States to engage in the easy diplomacy
for human rights that is detached from finances and coercion. It is an-
other thing to take rights so seriously in foreign policy that one’s diplo-
macy on the subject is in fact linked to means of implementation, beyond
jawboning, in the face of obstacles.

It is persuasive for moralists to argue that, in the twenty-first century,
an age of rights should demand at a minimum that there be no mass
murder and no mass starvation. Insofar as the 1990s are concerned, when
we review US foreign policy in places such as Bosnia, Somalia, and
Rwanda, we are forced to conclude that one cannot rely on US foreign
policy consistently to help ensure this minimal respect for international
human rights. Some countries, like Rwanda, seem beyond the scope of
American humanitarian concern. Others, like Bosnia, seem not worth the
candle — too costly in terms of American vested interests. A third prob-
lem, evident in places such as Turkey and China, is that American eco-
nomic and security interests dictate a lower priority to human rights.>*



US FOREIGN POLICY AND HUMAN RIGHTS 45

This record cannot help but detract from a more positive US record, at
least for civil and political rights, in some countries like Guatemala and
Burma.

The most fundamental problem blocking a consistently progressive
stand on international human rights issues stems from a lack of political
will at home to pay the necessary price to see even American, much less
international, rights principles realized abroad. The real problem is the
danger not of moral crusade but of moral abnegation. In this sense the
American self-image of a nation standing for individual freedom for all is
at considerable variance with international reality. The world is still a
large and imperfect place, but states can set priorities and distinguish
between gross and more minor violations of human rights. Extensive
rhetoric about universal human rights, however, generates its own pres-
sures over time to close the gap between rhetoric and reality.
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Trials and errors: The Netherlands
and human rights

Peter R. Baehr

I. Introduction

Certain West European countries have the reputation of pursuing an
active human rights policy. They are often referred to as ““like-minded”
in their foreign policy. The Scandinavian countries — Denmark, Finland,
Norway, and Sweden — are mentioned in this regard. The Netherlands
has, for many years, had a similar reputation. The Norwegian human
rights activist and present deputy foreign minister Jan Egeland once
described this as follows:

The Netherlands has probably become the most effective human rights advocate
today, because she ambitiously combines her favourable image as small state with
allocating considerable resources to the planning, implementation and follow-up
to an innovative and ambitious policy.... In the UN Human Rights Commission,
the General Assembly and other UN bodies, the Dutch are always in the fore-
front in initiating new substantive mechanisms to monitor, mediate or improve
when human rights problems are on the international agenda.!

To what extent is Egeland’s positive description — positive as seen from
the perspective of the promotion and protection of human rights — still
true?

This chapter does not pretend to cover the subject of Dutch human
rights policy in its entirety. An effort has been made to present material
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that gives a picture that is representative of the subject. Inevitably, a
selection had to be made. In the multilateral area, emphasis is put on
activities in the United Nations, including the Netherlands’ role in the
former Yugoslavia under the auspices of the United Nations. Some atten-
tion is also paid to relations within the European Union, the Organization
for Security and Cooperation in Europe, and the Council of Europe. The
section on bilateral relations deals with Turkey and with the linkage be-
tween human rights and development assistance policy, with particular
reference to the former Dutch colonies of Indonesia and Surinam.

I1. Historical background

The foreign policy of the Netherlands is characterized by a sense of in-
ternational engagement. In the Netherlands — perhaps more than in other
countries — there has always been a strong interest in events abroad. This
phenomenon, which has been observed by many commentators at home
as well as abroad,” has been explained in various ways. There is the
physical location of the Netherlands on the shores of the North Sea, in
the Rhine estuary, in the immediate neighbourhood of the three most
important West European powers, Germany, France, and Great Britain.
This location, with relatively few natural resources, in combination with a
relatively large population in a small area,® led to an early emphasis on
international trade as a source of income. This explains the great interest
in the development of the rule of law in the world — a traditional feature
of Dutch policy dating back to the time of Hugo Grotius (1583-1645).
From time immemorial, the Dutch economy has been dominated by its
dependence on international trade. This trade has always greatly
depended on the freedom of the high seas — mare liberum. The develop-
ment of international law was not only a fine principle, but also in the
national interest of a small, militarily weak state such as the Netherlands.
The seventeenth-century statesman Johan de Witt summarized the Dutch
position in the following often-quoted sentence: ‘“The interest of the
State demands that there be quiet and peace everywhere and that com-
merce be conducted in an unrestricted manner.” These words have
remained a maxim of Dutch foreign policy ever since.

Since the seventeenth century, that maxim has been translated into the
maintenance of international peace and the furtherance of international
trade as tenets of Dutch foreign policy. The achievement of international
peace and prosperity was seen as a national interest of the Netherlands.
In modern times, this has received a new application in the form of fur-
nishing development aid to poor countries and the promotion and pro-
tection of human rights. The long-standing international legal tradition
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and the desire to contribute to the improvement of international living
conditions were mutually reinforcing factors that were expressed in the
Dutch support of international organizations.* This idea has been given a
legal foundation in the Netherlands Constitution (article 90): “The gov-
ernment promotes the development of the international legal order.”

The implementation of these objectives has not always been easy.
Dutch foreign policy has often been compared to a struggle between the
clergyman and the merchant: although wanting to do good all over the
world, commercial interests are never lost sight of. In the early 1960s, in
political circles to the left of the political spectrum, it was customary to
describe the Netherlands as a gidsland, a ‘“‘guiding country,” that was
expected to provide guidance to the world.” In the end, however, com-
merce usually gained the upper hand.®

In 1947 and 1948, the Netherlands was confronted with its own princi-
ples regarding the establishment of the rule of law, when the question of
Indonesian independence came before the United Nations. The Nether-
lands considered its two “‘police actions” against the newly established
(but not yet internationally recognized) Republic of Indonesia as strictly
a matter of domestic jurisdiction over which the Security Council had no
authority. Furthermore, in the view of the Dutch government, the situa-
tion did not present a threat to international peace and security. The
majority of the members of the Security Council were not, however,
convinced by the Dutch arguments. Under considerable pressure from
the United States and other Council members, the Netherlands was
eventually forced to agree to the transfer of sovereignty over the Indies
to Indonesia. For a number of years, it held on to Western New Guinea
(nowadays called Irian Jaya), but in 1962 it was forced to give up its rule
over this remnant of its former colony.

To this day, the events leading to Indonesian independence in the
years 1945-1949 have remained an issue of controversy in the Nether-
lands. Not so long ago, proposals were launched (and subsequently
rejected) to hold a “‘national debate” to come to terms with the issue.
The immediate cause for the controversy was the granting of a visitor’s
visa to a former Dutch soldier who had defected to the Indonesian forces
back in 1948 and who had subsequently adopted Indonesian nationality
and become a well-known human rights activist in Indonesia. The dis-
cussions on this issue and the emotions it entailed illustrate that for the
Netherlands the relationship with Indonesia remains a very special one.”

Voorhoeve has linked the internationalist attitude of the Dutch to “a
tinge of Calvinist penance.” He refers to similar attitudes in countries
such as Sweden, Norway, and Denmark, which share with the Nether-
lands a Northern Protestant political culture that tells them to do good
in the world.® In the case of the Netherlands, an additional factor is



52 SOME LIBERAL DEMOCRACIES OF THE OECD

undoubtedly its colonial past. This has two aspects. On the one hand,
next to hard-boiled commercial interests, there was always an aspect of
moralism in the way the Dutch approached their colonial burden, fuelled
not in last instance by the Roman Catholic and Protestant churches,
which laid great emphasis on their missionary activities in the colonies.
On the other hand, since the loss of the colonies, there has also been, at
least in some circles, a certain feeling of guilt, of wanting to make up for
the past, which is translated into efforts in the fields of development as-
sistance and the promotion of human rights. The traditional Dutch inter-
est in human rights policy stems from the same roots — what Voorhoeve
has called the Dutch internationalist-idealist tradition.® This has been
strongly pushed by national domestic actors. But before turning to these
domestic actors, we shall discuss some basic elements of Dutch human
rights policy.

ITI. Basic elements of Dutch human rights policy

The government of the Netherlands has expressed its ideas about human
rights in foreign policy in a formal policy document.!® That document
was issued in 1979 and updated in 1986, 1991, and 1997. According to the
present Foreign Minister, it still contains the basic elements of govern-
ment policy in this field.!*

General principles

The government of the Netherlands has stated that in “international
relations the conduct of States may be examined in the light of their ob-
servance of the elementary rights of their own subjects.”!? This is based
on the principle that “man does not exist for the state but that the state
exists for man.”!?® The government considers civil and political rights of
equal importance to economic, social, and cultural rights: ““A person who
has material prosperity but no political freedom and who is defenceless
against arbitrary action by the State does not enjoy an existence worthy
of human dignity any more than does a person who is free in formal terms
but has neither work nor shelter and is on the verge of starvation.”!*
It has opted for evenhandedness and non-selectivity in applying the
principles of its human rights policy: “A policy which seeks to counter
specific human rights abuses should be impartial and non-selective in that
it must not concentrate on abuses in countries of one particular political
colour.”?> A final point of consideration is the extent to which Dutch
economic, cultural, or other interests restrain the raising of human rights
considerations. Although the government ‘“regards the promotion of
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human rights as an essential part of its foreign policy,” that “does not
alter the fact that this is a part of its total policy and cannot under all
circumstances enjoy priority over the other aims of that policy.”*® Such
limitations are for instance (1) “the promotion of other values and inter-
ests the government has to care for,” and (2) the political sensitivity of
the issue, ““because in principle human rights affect profoundly the inter-
nal affairs of all States. A policy which seeks to counter specific abuses
abroad regarding human rights ought to avoid arrogance. One should
have understanding for the problems that other countries are faced with.
At the same time one should be free from moral complacency.”*”

The human rights discussed so far all refer to the rights of individuals.
The Netherlands government, like most other Western governments, has
been reluctant to accept the notion of collective rights, considering col-
lectivities such as nations, peoples, or indigenous peoples as beneficiaries
but not as bearers of human rights. In a letter to the Advisory Committee
on Human Rights and Foreign Policy, which at his request had reported
on the notion of collective rights,'® the Foreign Minister explicitly
rejected the notion of collective rights as human rights:

I am not inclined to add the category of collective rights to the human rights cat-
alogue. ... [Clollective actions to protect individual human rights can meet exist-
ing needs. Solutions should be sought departing from that approach. I prefer a
strengthening of existing mechanisms to protect already existing human rights,
giving specific attention to the position of collectivities.!®

I have already mentioned the principle that man does not exist for the
state, but that the state exists for man. From this principle the govern-
ment concluded that ““the individual as an autonomous entity [is] entitled
to certain rights and freedoms” because “‘he is a human being and not
from his being part of a larger whole such as a title, a class, a people or a
State.”2° Therefore, when collective rights do not coincide with individ-
ual rights, the government will give priority to individual human rights.!

Development aid and human rights

Should development assistance policy be used as a means for promoting
human rights elsewhere? The government considered ‘‘that there is an
indissoluble connection between human rights and development policy,
as the aim of the latter is to create the basic preconditions for human
development in the third world, both materially and spiritually.”?? The
government has emphasized that human rights involve all the elementary
preconditions for an existence worthy of human dignity, which ‘“‘requires
not only protection from oppression, arbitrariness and discrimination but
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also access to such matters as food, housing, education and medical
care.”?? Should aid be used to reward countries that respect human rights
and conversely withheld to punish countries that disregard such rights? In
the shaping of development cooperation, one must consider in what ways
development aid could be made to serve the best possible realization of
human rights. In this respect it may be necessary to take account of the
human rights situation in recipient countries, including the policy pursued
by the authorities. The aid-giving countries should, however, “act with a
certain restraint and without presumption in this delicate area. In cases
where abuses derive directly from government policy, one should take
care at any rate to ensure that aid does not contribute directly to the
perpetuation of repression. Where there is a pattern of gross and persis-
tent violations of fundamental human rights, non-allocation or suspension
of aid may be considered, but other relevant policy considerations must
be taken into account before such exceptional measures are taken.”?* In
general, however, development aid will not be used ‘““as an instrument for
manipulating recipient countries” because ‘‘the government rejects the
idea that aid should be used to reward countries which respect human
rights and conversely withheld to punish countries which disregard those
rights.”’? The human rights situation in the recipient country is on the
other hand relevant at the moment of shaping development cooperation.
The more positive a country’s human rights policy, the greater the chance
that it will be selected as a target country for development cooperation.?®

Mr. Jan Pronk, who was the Netherlands Minister for Development
Cooperation from 1973 until 1977 and again from 1989 until 1998, was
one of the main architects of policy in this field. In his 1990 policy paper,
A World of Difference: A New Framework for Development Cooperation
in the 1990s,>” human rights received a great deal of attention.?® An ex-
plicit choice was made for freedom and human rights. Human rights were
said to play an essential role as a guiding principle and moral founda-
tion for democratization processes. Classic human rights are the basis of
democracy and provide opportunities to the lower levels of society to
present and, if possible, legalize their justified claims and interests.?® The
argument that governments must be allowed to restrict civil and political
rights in order to make progress in the field of socio-economic rights
is explicitly rejected: “There is no freedom without food, but freedom
prevails.”3° Political and civil rights are seen as preliminary conditions
for achieving social and economic rights. Poverty must be fought by
strengthening the autonomy of marginal groups. An explicit choice is
made in favour of “development of, for and by the people.”?!

At the same time, the paper noted the weak position of the state in
many developing countries, which makes it impossible for governmental
bodies to prevent violations of human rights. Therefore, a plea is made
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for strengthening institutional frameworks. In that respect, the training of
judges and public prosecutors and support for human rights organizations
should be given priority.>?

The 1993 government paper, also written by Mr. Pronk, A World in
Dispute,*? stated that freedom and democracy are necessary to achieve
manageable growth in the world. “Good governance” must be stimu-
lated, which means support for governmental services and private orga-
nizations in developing countries that aim for sustainable growth of legal
security and of civil and political liberties. ‘“Furthermore,” Mr. Pronk
wrote, ‘it is justified on grounds of development policy, in case of a
serious relapse of democratization or in case of sustained excessive mili-
tary expenses, to cut or stop fully the giving of aid to the country in
question.”3*

The two policy papers clearly emphasize the importance of promoting
human rights on the one hand, and of emphasizing aid to poor countries
on the other, and their mutual relationship. The Netherlands government
directed its development aid policy in the 1980s to the promotion of
human rights as well. It did not exclude that, in the case of serious viola-
tions of human rights, development aid might be decreased, suspended,
or even fully terminated.

Economic relations may affect human rights in two major ways. They
may have a direct negative effect on human rights in the country in
question, or they may on the contrary be used to contribute in a positive
way to improve that situation. In the end, international economic rela-
tions may be used to improve respect for economic, social, and cultural
human rights in another country. That is especially true in the case of
trade relations with developing countries. Seen from that perspective,
there is indeed a direct relationship between economic relations and re-
spect for human rights.

Grave and systematic violations of human rights may under certain conditions
constitute grounds for restrictions on economic relations with the country in
question. One of those conditions is that other methods of improving the human
rights situation concerned have proved clearly inadequate. Another condition is
that economic restrictions can genuinely be expected to lead to improvements. ...
An interesting as well as very important observation is the caveat that the mea-
sures must not disproportionately damage Netherlands interests.*>

Preconditions for action

The government of the Netherlands tried to clarify in the 1979 memo-
randum when, where, at what time, how, and under what restrictions it
would react to specific situations in which human rights are abused:
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“Wherever possible the government wishes to help counter specific
human rights abuses abroad, particularly in cases of gross and persistent
violations.””3® Tts efforts are ““‘in principle concentrated on cases where
there are grave violations of fundamental human rights, particularly when
such violations appear to proceed from a systematic policy.””*” This can
be considered a necessary condition for any Dutch reaction. To break
diplomatic relations completely*® or to refrain from customary export-
promoting actions*° are two instruments that the government has ex-
cluded from any reaction.

The next step in decision-making is ‘‘to take account of the other values
and interests which the government has to promote” and ‘“‘the repercus-
sions on bilateral relations”*° of any Dutch reaction to human rights
violations. There is a constant need to examine the possibility of a reac-
tion in relation “to other considerations of government policy.”*! The
reaction ‘““should be impartial and non-selective” and free from moral
complacency.*?

Considering all these constraints on a governmental reaction, the gov-
ernment prefers “to combine forces with other countries: this applies
both to confidential approaches and to public action”*? “through inter-
national organizations such as the Council of Europe and the United
Nations.”** Common action is preferred because ‘“‘our country can exert
only limited influence through bilateral channels,”** while “the chance of
finding a positive response’” when specific human rights situations are
raised in confidential talks ‘“‘is greatest in the case of governments with
which the Netherlands had a certain relationship of trust as a result of
cooperation between the two countries.” A further consideration is
“whether action by the Netherlands is likely to have any effect at all on
the situation concerned”*® and ‘“‘it must not be counterproductive by
unintentionally harming those whom one is trying to help.”*’

When all or most of these deliberations have resulted in an affirmative
answer towards action, the action itself will be restricted, because only in
‘““exceptional circumstances there may be reason to restrict diplomatic
relations temporarily with the country concerned.”*® Economic sanctions
will be applied only if “other methods of improving the human rights
situation concerned have proved clearly inadequate’ and these “‘economic
restrictions can genuinely be expected to lead to improvements’ whereas
“it can be assumed that maintaining these relations would contribute
towards a continuation or increase of the human rights violations.”*°

The most recent follow-up memorandum, issued in 1997, basically
reaffirmed the principles listed in the 1979 paper. The government re-
iterated human dignity as the nucleus of the concept of human rights.
It stated that it continued to subscribe to the equivalence of the different
categories of human rights. In its policy, it would continue to emphasize
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the right to life and the inviolability of the human person. These rights
were seen as specimens of the universality of human rights, which
remained the point of departure. Thanks to the disappearance of the
East—-West conflict, human rights are now seen as one of the regular
“tracks” of foreign policy: there is a responsibility to ensure that this
human rights track has a content and is not marginalized in relation to
other tracks of foreign policy. In addition, ways must be found to raise the
issue of violations of human rights and to seek ways of cooperating to
prevent violations.>°

IV. Domestic factors
Non-governmental organizations

In the Netherlands, as in other countries, the issue of human rights has
been put on the political agenda mainly thanks to the efforts of non-
governmental organizations (NGOs). More than the traditional political
parties, NGOs have stimulated activities in this field and reminded the
government of its obligations in this area. It is not an overstatement to
suggest that it is largely owing to their efforts that the Netherlands began
to play a leading role in the international human rights debate.

In the period 1960-1980, activities in the field of human rights mainly
concerned situations in particular countries, such as apartheid in South
Africa, the struggle for liberation in the Portuguese colonies in Africa,
the military junta in Greece, human rights violations by military regimes
in Chile and Argentina, and the suppression of political opponents by the
Suharto regime in Indonesia. In all of these cases, “‘country committees”
were formed in the Netherlands that concentrated their activities on the
political and human rights situation in their country of concern. Herman
Burgers, who was at the time himself an official with the Foreign Ministry,
even calls the Vietnam protest movement “‘essentially ... a human rights
campaign, although it was seldom presented in those terms.”>!

The activities of NGOs that deal with human rights concerns of a more
general nature, such as Amnesty International, date mainly from the late
1970s, when the Netherlands government issued its policy paper in which
it set out the principles of Dutch human rights policy. Since then, NGOs
have played an important role in the formation of Dutch human rights
policy. They submit suggestions and proposals for strengthening human
rights as part of foreign policy. The papers and memoranda of the Min-
ister of Foreign Affairs are commented on. NGO representatives appear
at hearings and approach officials of the ministry and members of parlia-
ment. The ministry usually pays a great deal of attention to the views
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Table 3.1 Amnesty International membership, 1996

Country Population size Size AI section
Netherlands 15,800,000 185,000
Belgium 10,000,000 16,000
Denmark 5,000,000 29,000
Sweden 8,000,000 76,000
Norway 4,200,000 36,000

Source: Amnesty International Membership Statistics, Al Index: ORG 40/02/96,
June 1996.

of these organizations. For example, the Dutch delegation to the 1993
World Conference on Human Rights in Vienna included two NGO
representatives.

Among the non-governmental organizations in this field is the Dutch
section of Amnesty International. This important organization has over
185,000 members in the Netherlands. In table 3.1, membership data are
given for a few comparable West European countries.

Other important human rights organizations are the Netherlands
Jurists Committee for Human Rights (NJCM), which is the Dutch section
of the International Commission of Jurists, and the Humanist Committee
on Human Rights (HOM). These and similar organizations®* work to-
gether with organizations in the field of foreign policy in the Breed Men-
senrechten Overleg (BMO, or ‘“Broad Human Rights Platform”’). This is
a loose form of cooperation that meets periodically. Its activities become
more intensive at times, for instance during the debates over the 1979
government memorandum (for which purpose it was actually established)
and subsequent policy memoranda, in the preparation for the 1993 World
Conference, and in the preparation of the activities on the occasion of the
fiftieth anniversary of the Universal Declaration of Human Rights, in
December 1998.

Advisory Committee

Between 1983 and 1996, an Advisory Committee on Human Rights and
Foreign Policy provided the Foreign Minister with advisory reports on
human rights issues, at his request or on its own initiative.’®> The Advi-
sory Committee had been the result of intensive lobbying activities on the
part of human rights organizations. Its independent members came from
the ranks of non-governmental organizations, former diplomats, labour
unions, employers’ organizations, and academics. The Committee pub-
lished 23 advisory reports®* plus a number of shorter advisory letters.
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The Minister of Foreign Affairs issued written commentaries on most of
the advisory reports, which sometimes led to further oral communica-
tions. The Committee acquired a position of its own by the quality of its
reports as well as by serving as an intermediary between the ministry and
non-governmental organizations.

In 1993, however, the government decided on a major reform of the
entire system of policy advisory committees. Henceforth there would be
only one advisory committee per ministerial department. For the Minis-
try of Foreign Affairs this meant that its three advisory committees
(peace and security, development cooperation, and human rights) were
merged. By the end of 1996, the advisory committees were replaced by a
new Advisory Council on International Affairs, which was to be assisted
by four consultative committees: peace and security, development coop-
eration, human rights, and European affairs. The result seems to be
mainly an administrative downgrading of the previous system, basically
maintaining the original advisory structure.

Political parties

The four major political parties represented in parliament®> emphasize
their commitment to the place of human rights in Dutch foreign policy.
The radical liberal party D66 devotes comparatively the largest segment
of its electoral programme to human rights, while the more conservative
Liberal Party (VVD) has the shortest text on the subject.

The Christian Democratic Party (CDA) states that the promotion of
respect for human rights must have a central place in foreign policy.
Human rights are universal, because the dignity of every human being is
not related to his or her country or culture. The human rights situation in
a country serves as a criterion for giving bilateral aid. Gross and system-
atic violations of human rights are a threat to international peace and
security and may be reason for international intervention. Such inter-
vention may vary from diplomatic steps to economic sanctions and in the
last instance to military action.’®

The Labour Party (PvdA) sees foreign policy as the promotion of not
just national economic interests, but also pluriformity, tolerance, democ-
racy, and openness. In view of changing international power relations, the
promotion of human rights may cost an ever higher price. The recent
conflicts with Indonesia and China serve to show that in order to promote
human rights one needs allies. The Netherlands must make an effort to
intensify European cooperation in the field of human rights as well. This
is the only way to avoid becoming isolated.>’

The Liberal Party (VVD) states that serious and continuing violations
of human rights may lead to interference in the domestic policy of other
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countries. To achieve a positive outcome, caution is prescribed. Inter-
ference by a group of states is to be preferred.®®

Finally, the draft electoral programme of the radical liberal party D66
devotes eight paragraphs of its section on foreign policy to human rights,
the protection of which should be “‘fully integrated in foreign policy.” It is
the task of the Ministry of Foreign Affairs to raise human rights aspects
with other ministries. Human rights policy should be conducted with the
use of all national and international bilateral and multilateral instru-
ments. Effectiveness should determine the selection of such instruments.
Universal human rights should be valid always and everywhere and must
not depend on culture-bound interpretations by national authorities. If in
a certain country terror reigns against its own subjects and neither the use
of customary diplomatic channels nor NGO activities result in sufficient
progress, international isolation of such a country may be considered.>’

Parliament

Dutch members of parliament used to be very active in human rights
matters. On the basis most often of information provided by non-
governmental organizations or of what they had seen or read in the
media, they questioned the Foreign Minister on such matters. As already
noted, NGOs direct a considerable part of their activities toward main-
taining contact with, and trying to influence, members of parliament. The
1979 policy paper on human rights and foreign policy was the direct result
of a parliamentary request. Sometimes, parliament gets directly involved
in the organization of the governmental machinery. When it debated
the 1979 paper, it asked for the appointment of a high-level officer within
the Ministry of Foreign Affairs to deal with human rights. From then
on, the deputy director-general for international cooperation, later the
director-general himself, was charged with human rights affairs. His
“high-level” position meant that he had also to deal with a great number
of other issues and therefore could not give human rights his undivided
attention. Consequently, in day-to-day practice it was a deputy coordi-
nator who dealt with human rights matters in the ministry.®° Parliament
was also instrumental in the reactivation of the defunct Advisory Com-
mittee on Human Rights and Foreign Policy. It was less successful in its
efforts to have the ministry publish annual reports on the human rights
situation in other countries, following the model of the US State Depart-
ment. Then Foreign Minister Hans van den Broek rejected this request,
because in his view enough public information was already available and
Dutch diplomatic posts abroad should continue to provide him with con-
fidential information. Public reports would expose them too much in their
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country of accreditation — something that the United States as a major
power could afford, but the Netherlands could not.®*

Under the Dutch constitutional system, government ministers are ac-
countable to parliament. As no political party has ever achieved an ab-
solute majority in the parliamentary elections, cabinets are always formed
on the basis of party coalitions that reflect the composition of parliament.
That makes their position relatively secure. Government ministers are
seldom forced to resign during their term of office. The position of the
Foreign Minister is even stronger, because it is recognized that he is often
engaged in sensitive negotiations with other governments, which may not
always make it possible for him to give a full account to parliament.®?
Members of parliament tend to give the Foreign Minister considerable
political freedom. Although non-governmental human rights organiza-
tions tend to be critical of what they perceive as parliamentary weakness,
it is in fact a reflection of the Dutch constitutional system. This having
been said, it remains a fact that parliament seems to pay less attention to
human rights matters now than it did in the late 1970s and early 1980s.°3

Conclusion

On the whole, it can be said that in the Netherlands domestic public
opinion,®* as expressed by political parties and NGOs, favours human
rights. At times, pressure is put on the government to react strongly to
human rights violations abroad or to take initiatives to extend the inter-
national promotion and protection of human rights. This means that the
government could ill afford to ignore human rights altogether, even if it
wanted to do so.

V. Multilateral policy
The United Nations

From 1980 until 1986 and again from 1992 until 1997, the Netherlands
served as a member of the UN Commission on Human Rights. In that
capacity it developed a considerable number of initiatives and pro-
posals.®® The Netherlands was active in the drafting of the Principles of
Medical Ethics in Relation to Detained Persons. During the 1979 session
of the General Assembly, it requested the Secretary-General to send
these draft principles to the Member States for comment and then
repeatedly requested consideration of the draft text. This led in 1981 to
an unusual procedure: together with Sweden, Denmark, Portugal, and
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the United States, the Netherlands took the initiative to incorporate the
comments that had been received into a new draft text. This revised text
was again sent to the Member States for comment, and then discussed in
a working group of the Third Committee under the chairmanship of the
Dutch delegate. He succeeded in drafting a final version which was then
adopted by the General Assembly.®®

Another major initiative was its collaborative effort with Sweden to
steer a draft Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment through the Commission. In the
General Assembly, it was again the Dutch delegation, with considerable
help from a number of third world countries, that managed to achieve
agreement on a text that was adopted by consensus on 10 December
1984.67

Furthermore, the Netherlands was one of the countries that worked on
drafting the (Second) Optional Protocol to the International Covenant on
Civil and Political Rights on the Abolition of the Death Penalty as well as
the draft principles on Conscientious Objection to Military Service. For
many years the Netherlands has endeavoured to get included such prin-
ciples in the right to freedom of conscience. In 1985, the Netherlands
introduced a draft text that established the possibility of refusing to per-
form military service and of creating an alternative service. Faced with
strong opposition from some of the East European states, the delega-
tion proposed to adjourn the discussion of the proposal. In 1987, how-
ever, the Commission adopted a text, co-sponsored by the Dutch dele-
gation, in which conscientious objection to military service was defined as
a legitimate exercise of the right to freedom of thought, conscience, and
religion.®®

In 1979, a working group of the Commission on Human Rights was
established to prepare a draft Convention on the Rights of the Child,
originally a Polish draft. The Netherlands supported the adoption of such
a Convention and made considerable contributions to the draft. It took
until 1989, however, before the draft text was finally adopted by the
Commission on Human Rights and referred to the General Assembly,
which adopted it by consensus on 20 November 1989. It was ratified by
the Netherlands as late as 1995. The Netherlands delegation also played
an important role in the drafting of the Principles Relating to the Pro-
tection and Welfare of Children, with special reference to foster place-
ment and adoption, nationally as well as internationally.

Another issue in which the Netherlands was actively involved was the
Declaration on the Right to Development, in which it played the role of
mediator between the third world countries on the one hand and the
Western countries on the other. In 1979, the General Assembly adopted
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a resolution sponsored by a number of third world nations that named
the right to development a human right. In following years, the Dutch
expert Paul de Waart was one of the key negotiators in the drafting of the
Declaration on the Right to Development, which was adopted by the
General Assembly in 1986.

The Netherlands played a role in the drafting of the Declaration on the
Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Belief (1981). As early as 1962, the General Assembly had
asked the Commission on Human Rights to draft such a declaration. Al-
though there was still a considerable amount of opposition on the part of
the East European countries, the Dutch delegation to the Commission on
Human Rights introduced a draft resolution aimed at the adoption of the
declaration. In the General Assembly, the Dutch delegation, acting as
coordinator of the group of Western countries, succeeded, after intensive
negotiations with the Islamic states, in getting the declaration adopted.

The Netherlands was also very active in further developing the role of
UN organs in the supervision of respect for human rights. The proposal
for a Special Rapporteur on Torture of the Commission on Human
Rights was drafted by the Dutch delegation. The chairman of the dele-
gation, Professor Kooijmans, was the first person to be appointed to that
position.®® In 1980, the Commission on Human Rights decided, on a
proposal mainly developed by the Australian, Canadian, and Dutch del-
egations, to establish a Working Group on Involuntary Disappearances.
Since its establishment, the Netherlands has actively supported the annual
renewal of its mandate. A Dutch Foreign Ministry official, Toine van
Dongen, served as a member of the Working Group between 1984 and
1993. Similar strong support was given to the establishment of a Special
Rapporteur on Summary or Arbitrary Executions (1982). Dutch support
for this organ received additional stimulus from the summary execution
of 15 political opponents of the military regime in the former Dutch
colony of Surinam in December 1982 (see further below).

On the whole, it can be said that the Netherlands government gave
support to most of the proposals to strengthen UN supervision mecha-
nisms. In 1996, it adopted and circulated among members of the UN Sub-
Commission on the Prevention of Discrimination and Protection of
Minorities a report from the Advisory Committee on Human Rights and
Foreign Policy on “The Role of the UN Sub-Commission on Prevention
of Discrimination and Protection of Minorities.”’® A second report from
the Advisory Committee, which dealt with reporting procedures, com-
plaints procedures, inquiry procedures, Charter-based procedures, and
mechanisms,’! was adopted by the government and circulated as a docu-
ment of the UN General Assembly.”?



64 SOME LIBERAL DEMOCRACIES OF THE OECD

Former Yugoslavia

Since 1963, the Netherlands has put military units on stand-by to be
used for UN peacekeeping operations. Between 1979 and 1985 Dutch
military units participated in the UN peacekeeping operation in Lebanon
(UNIFIL). After the end of the Cold War, the Netherlands contributed
military units, observers, and police monitors to UN peacekeeping oper-
ations in Namibia, Angola, Cambodia, Uganda—Rwanda, and Mozam-
bique. It was directly confronted with the practice of gross human rights
violations”? through its involvement in the United Nations peacekeeping
efforts in the war in Yugoslavia. As part of its contribution to the United
Nations Protection Force in Yugoslavia (UNPROFOR), the Netherlands
government decided in early 1994 to station a lightly armed small military
unit (630 persons, later reduced to 430) in the Bosnian enclave of Sre-
brenica, which had been named a ‘‘safe area” by the Security Council.
The idea was that such a safe area should be free from any armed attack
or any other hostile act.”* The enclave was overrun by Serb Bosnian
forces on 11 July 1995. NATO aircraft stationed in Italy, which included
Dutch fighter aircraft that might have repelled the attack, were not called
into action. It has remained unclear whether this was due to inaction on
the part mainly of the United Nations command or of the Dutch govern-
ment. One Dutch soldier was killed when the town was taken, and the
Dutch contingent was allowed to leave the enclave without further
losses.”® During the first two weeks of July, the Serbs expelled 23,000
Bosnian Muslim women and children and captured and executed several
thousand Muslim male civilians.”® The degree to which the Dutch gov-
ernment and the Dutch forces share indirect responsibility for this war
crime has been the subject of public debate in the Netherlands ever since.
The government managed to survive a number of parliamentary debates,
among other reasons because a parliamentary majority shared responsi-
bility, because it had in the past always given its support to the gov-
ernment’s policy in regard to the former Yugoslavia. At the request of
parliament, the government approached the United Nations Secretariat
and some members of the Security Council to conduct a thorough study
of the matter. This request was, however, turned down.”” Thereupon, the
government requested the National Institute for War Documentation in
Amsterdam (RIOD), which has a reputation for its specialized knowl-
edge on the role of the Netherlands in the Second World War, to under-
take a major study of the issue. This action on the part of the government
was widely interpreted as a move to take the issue out of the political
debate.”®

The Srebrenica operation was a disaster because of the massacre of
thousands of unarmed Muslim civilians, who, though residents of a UN-
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proclaimed “‘safe area,” did not receive the necessary protection from the

UN troops. For the Dutch it was a truly traumatic experience,’® as it ran

counter to cherished Dutch views in favour of contributing to UN peace-

keeping operations and undertaking activities on behalf of human rights

and humanitarian law. Many questions have so far remained unanswered:

¢ Could and should the Dutch battalion have tried to resist the Serbian
onslaught, at the risk of major losses among Dutch soldiers?

e If it was impossible to defend the enclave, could and should the Dutch
soldiers have done more to prevent the massacre of the Muslims?

e Why was the Dutch unit only lightly armed, which included the dis-
mantling of the 25 mm cannons on its armed personnel carriers and
their replacement by machine guns?®°

e What truth is there in newspaper reports that the Dutch military dis-
played considerably more sympathy for the supposedly well-disciplined
Bosnian Serbs than for the Muslim civilian population, whom they
were meant to protect?

e Why was no NATO air support given to the Dutch at the time of the
Serbian onslaught?8*

¢ Why were the Dutch soldiers not immediately debriefed on their return
to the Netherlands, but sent on leave first?2?

® Who should ultimately be held responsible: the United Nations or the
Dutch government?

It remains to be seen whether the study by the Amsterdam institute will

provide answers to these and many other sensitive questions. At the time

of writing this chapter, the study is still under way.

In a more positive vein, also relating to Yugoslavia, since 1993 the
Netherlands has hosted the International Criminal Tribunal for the for-
mer Yugoslavia in The Hague. In addition to making available courtroom
and other facilities to the Tribunal, the Netherlands supplies detention
facilities for the accused. This involved considerable costs to the Dutch
taxpayer.®? The position of Registrar of the Tribunal is held by a Dutch
citizen.®* Whatever one may think of the achievements of the Tribunal so
far,®> the Netherlands government considers it of great importance to
make The Hague, which also houses the International Court of Justice
and the Permanent Court of Arbitration, and will house the soon to be
established Permanent International Criminal Court, into what former
UN Secretary-General Boutros Boutros-Ghali once called the ‘‘inter-
national legal capital of the world.”

The European Union

The original treaties that form the basis of the European Community
(nowadays the European Union) did not contain specific references to
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human rights. Gradually, the main European organs, the Council of
Ministers, the European Commission, and the European Parliament,
began to pay greater attention to the subject. This resulted in a number of
declarations®® and in the provisions of a Common Foreign and Security
Policy of the Treaty on European Union (the ‘‘Maastricht Treaty’),
which entered into force in 1993. Its objectives include explicitly “‘to
develop and consolidate democracy and the rule of law, and respect for
human rights and fundamental freedoms.” Most of this Common Foreign
and Security Policy is still in a preparatory stage. For the time being,
foreign policy-making remains more a matter of intergovernmental co-
operation than of real common European policy.®’

At meetings of international organizations and at international confer-
ences, EU member states meet on a regular basis to consult with each
other and exchange information. At meetings of the United Nations
Commission on Human Rights, joint statements are delivered by the
government that holds the presidency of the European Council of Min-
isters and on occasion the EU members may jointly sponsor draft reso-
lutions. In 1997, the Netherlands, on behalf of the European Union, co-
sponsored draft resolutions on Iran, Iraq, Burma, Zaire, East Timor,
Nigeria, and the rights of the child.®® Also in 1997, the European Com-
mission addressed the session of the UN Commission on Human Rights
for the first time. Commissioner Hans van den Broek, himself a former
Dutch Foreign Minister, spoke about various aspects of the Union’s
human rights activities. These included its support for international and
regional initiatives (international tribunals, human rights observation
missions), positive measures to promote human rights in developing
countries, election assistance, and conflict prevention and limitation.®®

On occasion, however, such efforts may fail, as the Netherlands found
to its regret in the case of its attempt to introduce a joint resolution on
China during the 1997 session of the Commission on Human Rights. The
Netherlands, as President of the Council of Ministers of the European
Union, proposed to introduce a resolution on behalf of the EU criticizing
China’s record in human rights. Such a resolution had been proposed —
and not acted upon by the Commission — by the EU during previous ses-
sions.?® This time, however, France, later joined by Germany, Italy,
Spain, and Greece, refused to support this initiative.®! It was left to EU
member Denmark to introduce the resolution on its own behalf. As in
previous years, China managed to block consideration of the resolution
by having a “‘no action” proposal adopted. The lack of agreement among
the European partners was widely assumed to be connected to a planned
visit by French President Jacques Chirac to China, during which he was to
conclude a profitable contract for the European Airbus company. Den-
mark and the Netherlands were strongly criticized by China for what it
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considered as involvement in its domestic affairs. China cancelled a
number of visits by Danish and Dutch ministers and threatened to sus-
pend trade relations.

Organization for Security and Cooperation in Europe

The Netherlands played a leading role in the adoption of supervision
mechanisms with regard to the “human dimension” in the 1989 Vienna
follow-up meeting of the Conference on Security and Cooperation in
Europe (CSCE; now the OSCE). The Dutch proposal for a High Com-
missioner on National Minorities was adopted by the summit meeting of
the CSCE participating states in Helsinki in July 1992. A Dutchman was
the first — and up till now the only — person to be appointed to that posi-
tion: former Foreign Minister Max van der Stoel. He conducts most of his
activities beyond the glare of publicity, laying emphasis on an approach
of quiet diplomacy. As an instrument of conflict prevention he must call
for early warnings and, if necessary, for early action, whenever the posi-
tion of national minorities might lead to tensions. This presents him with
a dual task: he must try to contain the tensions that fall within his man-
date and he must warn the OSCE when the tensions could escalate to a
level that he can no longer contain with the tools at his disposal.®? Mr. van
der Stoel’s role has been widely appreciated and he is reputed to have
helped to contain a number of potential conflicts. His success is hard to
estimate, however; it lies in the non-occurrence of events that would have
taken place had he not acted. The number of states in which he has been
involved is to say the least impressive. Among these were: Albania, Cro-
atia, Estonia, Macedonia, Hungary, Kazakhstan, Kyrgyzstan, Latvia, Lith-
uania, Moldova, Romania, Slovakia, and Ukraine.’® The establishment
of his office has probably been the most successful Dutch initiative within
OSCE.

The Council of Europe

The Council of Europe has built up a reputation of harbouring the most
effective regional instrument of human rights supervision: the European
Convention for the Protection of Human Rights and Fundamental Free-
doms. The findings of its main organs, the European Court of Human
Rights and the European Commission of Human Rights,’* are generally
respected by the States Parties. In recent years, the number of states that
are party to the Convention has greatly increased through the accession
of the former members of the communist bloc in Eastern Europe. Ad-
mission to membership of the Council of Europe used to be seen as a seal
of approval by the European states that the new member had met certain
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minimum criteria of democratic government and observance of human
rights. This seems nowadays to be no longer true. Experts have ques-
tioned whether such newly admitted member states as Croatia, Romania,
Ukraine, and the Russian Federation have actually met these minimum
requirements. The Netherlands, together with Greece, was at first
opposed to Romania’s membership, but in the end sided with the major-
ity. After that, the admission of the other states mentioned was politically
more or less a foregone conclusion. Many of these states see membership
of the Council of Europe as an approach toward membership of the
European Union — which may be legal nonsense, but is politically sound
reasoning. With the accession of these new members, the nature of the
Council and its organs may change drastically, moving away from the
strict application of the human rights rules of the European Convention.

The Netherlands government has said that it will continue to support
the human rights activities of the Council and try to prevent duplications
with the European Union and the Organization for Security and Coop-
eration in Europe. It will continue to bring about the best possible effec-
tiveness of the supervisory mechanisms.”>

In 1996, 12,143 cases were lodged with the European Commission on
Human Rights. At the moment, 140 cases against the Netherlands are
being dealt with by the European Commission. Annually, about five such
cases reach the European Court.?®

VI. Bilateral policy

In a parliamentary debate in June 1997, the Dutch Minister of Foreign
Affairs, Hans van Mierlo, made the point that, in the field of human
rights, multilateral policy had a greater chance of success than bilateral
policy:

Although the government does not tend to let the bilateral policy disappear alto-
gether, it remains a fact that a powerful state can achieve more bilaterally than a
less powerful state. It should not be forgotten that the Netherlands is a member of
the EU [European Union], a forum that gives more and more emphasis to the
field of human rights.®’

Turkey

One case in which the tension between considerations of human rights
and other foreign policy considerations was at issue has been relations
with NATO ally Turkey. For many years, Turkey has been criticized for
its violations of fundamental human rights, for example through the
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practice of torture occurring in places of detention. The Western states
have on the whole been rather reluctant to express public criticism of
Turkey. A state complaint, which was lodged under the rules of the
European Convention on Human Rights by Denmark, Norway, Sweden,
France, and the Netherlands in 1982, ended in 1985 with a friendly set-
tlement. In this settlement, Turkey committed itself to submit three
reports on the measures it had taken to ensure the prohibition of torture
practices. Critics felt at the time that the Turkish government had made
little or no commitment to improve the human rights situation and was let
off far too easily.?® Recent efforts by non-governmental organizations to
revive the state complaint have so far come to naught.’® Although human
rights violations in Turkey have continued, especially with regard to the
Kurdish population, it seems obvious that security interests have pre-
vailed over human rights considerations.

Human rights and development assistance

In its bilateral policy, the Netherlands has found it especially hard to
combine the two policy objectives of the promotion and protection of
human rights on the one hand, and the giving of financial support to poor
countries in the form of development assistance on the other.!°® Other
countries, such as Norway, struggle with the same problem.'°! Should aid
be continued in the face of gross and systematic human rights violations?
Should it be used as an instrument on behalf of the promotion of human
rights? The Minister for Development Cooperation, Jan Pronk, men-
tioned in a parliamentary debate the following examples of such policy:
to certain countries, such as Syria, Burma, Zaire, and Kazakhstan, no
development assistance was given because of the human rights situation
in those countries; in respect of other countries, such as Chile, Maur-
etania, Sri Lanka, Mali, Sudan, Niger, and the Gambia, development as-
sistance was suspended because of the human rights situation; because of
the improvement in the human rights situation, aid to Cambodia,!°?
Haiti, Malawi, Chile, and Guatemala was resumed.!?3

Relations with Indonesia

The problem of the linkage between human rights and development as-
sistance has manifested itself especially in the relationship of the Neth-
erlands with two former colonies, Indonesia and Surinam.'®* The sup-
pression by the Indonesian army of a coup d’état of left-wing officers on
30 September 1965 led to a period of gross violations of human rights.
Between 1965 and 1968 more than 1 million people were killed.!°?
Arrests took place on a massive scale. According to official statistics,
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750,000 people were arrested in this period. These huge numbers of
political prisoners were not put on any kind of trial, or only after a long
time. Many were detained in camps and tortured, which often led to their
death. Hygiene and nutrition in the camps were grossly deficient. The
survivors were only gradually released, often after many years of deten-
tion. After their release, these ‘“‘ex-Tapols” remained subject to all sorts
of restrictions.!%¢

At the time, the question was raised in the Netherlands whether and
to what extent development aid should be used to put pressure on the
Indonesian authorities to get the political prisoners released. The inter-
national position of the Netherlands was strengthened when it became
chairman of an international donor consortium for Indonesia, the Inter-
Governmental Group on Indonesia (IGGI), established in 1967. Non-
governmental human rights organizations repeatedly requested that the
human rights situation in Indonesia be put on the IGGI agenda, but this
was rejected by the Netherlands and the other IGGI members. The
human rights situation in Indonesia deteriorated further in the early
1970s, when death squads wantonly killed opponents of the Suharto re-
gime. In 1975, Indonesia invaded and incorporated the former Portu-
guese colony of East Timor, suppressing the East Timorese independence
movement. The Indonesian army also acted mercilessly against separatist
movements in Aceh and Irian Jaya.

What should the Netherlands do in these circumstances? Economic
and business relations with Indonesia had improved after 1966. Almost
10 per cent of Dutch development aid went to Indonesia. Trade with In-
donesia rose from 450 million guilders in 1966 to more than 1,500 million
guilders in 1984. Cultural relations showed a growing improvement. In
1970, President Suharto paid an official visit to the Netherlands, which
was returned by Queen Juliana in 1971.

On the other hand, non-governmental organizations urged the Dutch
government to do something about the deteriorating human rights situa-
tion in Indonesia. Also, within the Dutch Labour Party and the smaller
Radical Party (Politieke Partij Radicalen), both of which formed part of
the governing coalition, voices were heard in favour of cutting or sus-
pending development aid to Indonesia to express Dutch concern about
the human rights situation. In 1975, Minister Pronk did indeed cut de-
velopment aid to Indonesia, claiming that Indonesia’s need for aid had
decreased. He announced that he would shortly review the entire devel-
opment aid programme for Indonesia in a policy review paper. The gov-
ernment fell before Pronk’s policy review paper was issued, but its con-
tents were widely leaked. He concluded that he would not discontinue
development aid to Indonesia because the Indonesian government, under
international pressure, had announced that it would do something about
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the problem of the political prisoners. He did argue in favour of the dis-
solution of IGGI and its replacement by a development consortium of the
World Bank, which would not be chaired by the Netherlands.!°” The
latter recommendation was not taken up by the successor government, in
which the Labour Party was not represented. The development aid pro-
gramme for Indonesia was continued without changes.

The human rights situation in Indonesia received renewed inter-
national attention in 1985 when four former bodyguards of President
Sukarno, who had been detained because of their involvement in the
1965 military coup, were executed. Many people felt that it was against
basic humanitarian principles to execute them after so many years of de-
tention. Other aspects of the human rights situation in Indonesia caused
international concern as well. Between 1982 and 1984, a number of
“mysterious murders”’ took place, which President Suharto, in his auto-
biography published in 1989, later said had occurred on official orders.
There were reports of human rights violations by the security forces in
Irian Jaya, Aceh, and East Timor. On East Timor, matters came to a
head when the Indonesian military opened fire on a funeral procession in
the East Timorese capital of Dili, killing an estimated 100 people.*°®
Since then, both intergovernmental and non-governmental organizations
have reported on continued human rights violations in East Timor.

In the Netherlands, Mr. Pronk had returned as Minister for Develop-
ment Cooperation in 1989. He reacted to the execution of another four
former bodyguards of President Sukarno by withdrawing 27 million guil-
ders of additional aid for Indonesia. This announcement was of little
financial importance, but it was generally seen as a cause for renewed
tension between the Netherlands and Indonesia. The announcement that
Indonesia was planning to execute another six former bodyguards — later
denied by the Indonesian authorities — led to démarches by the President
of the Council of Ministers of the European Communities as well as by
the governments of the Netherlands and other European countries.
Pronk discussed the matter during his visit to Indonesia in April 1990 and
in informal meetings at the IGGI meeting in June 1990. Pronk was per-
haps encouraged by his alleged “success’” when the bodyguards were in
fact not executed.'®® He publicly expressed his aversion to the human
rights situation in Indonesia.

A first preliminary investigation of the Dili affair by a national Indo-
nesian commission was widely seen as inadequate. In the Dutch parlia-
ment and the press critical questions were raised. The Netherlands gov-
ernment reacted by suspending another 27 million guilders of aid for
1992. At first, the Netherlands did not stand alone in this. Two other do-
nor countries, Denmark and Canada, announced that they would stop
their aid programmes for Indonesia. However, no consultations about
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this took place among the three countries. Portugal, the former colonial
ruler over East Timor, led the efforts to arrive at an international con-
demnation of the Dili massacre. Also the European Communities sus-
pended its aid programme and in the European Parliament the estab-
lishment of an arms embargo was being urged.!!° A second investigation
took place, this time by the military, which by Indonesian standards was
very critical: the military response to the demonstration in Dili was
described as excessive and not in line with instructions. President Suharto
reacted by firing two generals and by having a number of lower-ranking
officers prosecuted.

In these circumstances, the Netherlands government announced in
January 1992 its willingness to resume its aid programme for Indonesia. It
stated that it assumed that the Indonesian—Portuguese negotiations about
the future of East Timor, which were to take place under the supervision
of the Secretary-General of the United Nations, would lead to a satisfac-
tory solution. But it added that, should these negotiations not lead to
satisfactory results, it would discuss possible consequences with its Euro-
pean partners. This threat caused Indonesia to postpone negotiations
about the distribution of the new Dutch development money and to start
a diplomatic offensive in order to prevent other donor countries from
associating themselves with the Dutch approach. The Indonesian Minis-
ter of Foreign Affairs, Ali Alatas, visited a number of foreign capitals and
succeeded in receiving the support he requested. On 13 February 1992,
President Suharto, on the occasion of accepting the credentials of the new
Dutch ambassador, spoke of Dutch ‘“‘colonial” behaviour, as had become
apparent from the continued Dutch interference in the domestic affairs of
Indonesia. The establishment of a link between human rights and eco-
nomic aid he termed “typically Western.”” At the same time, Mr. Pronk
made preparations for his annual visit to Indonesia, which this time was
to include Aceh, where human rights violations by the Indonesian army
were allegedly still taking place. He was clearly not prepared for the
announcement by the Indonesian government on 25 March 1992 that
henceforth it did not want to receive Dutch aid any more and that it
had asked the Netherlands to discontinue its chairmanship of IGGI. By
way of explanation, Indonesia referred to the “reckless use of devel-
opment aid as an instrument of intimidation or as a tool to threaten
Indonesia.”!!!

Double standards?

Non-governmental criticism of the Netherlands attitude towards Indone-
sia did not diminish when, in December 1982, the Netherlands govern-
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ment unilaterally suspended its development aid to Surinam, another
former Dutch colony, where 15 known opponents of the military regime
had been killed in cold blood.''? The then Minister for Development
Cooperation, Mrs. Schoo, informed parliament that the bilateral treaty!*?
had been suspended, because circumstances had changed so much that
the continued supply of development aid could not be demanded of the
Netherlands.

From the beginning, it was alleged by critics of the government that the
suspension of aid to Surinam, when this was initially not done in the case
of Indonesia, reflected a policy of double standards. The Netherlands
government has, however, steadfastly denied that such was the case. It
emphasized the unique, treaty-bound character of the development rela-
tionship with Surinam. Aid to Surinam not only was very extensive, but
also formed the lion’s share of total international aid to that country. A
further important consideration for suspending aid was the seriousness of
the human rights violations in a country that had always had a tradition of
an absence of violence in politics. The December 1982 assassinations
destroyed in one blow the core of the political opposition in Surinam.

Apart from these factors mentioned by the government, there were
undoubtedly other political considerations as well. Surinam is a rela-
tively small, powerless country, and the Netherlands is one of the few
foreign states that has shown some real interest in its fate. The case of
Indonesia is entirely different. That country is large and potentially pow-
erful, located in a geographically important strategic position. For Dutch
business interests Indonesia is far more important than Surinam.!'#
Annual Dutch aid to Indonesia was small in comparison to the size of its
population and represented only a small proportion of total international
aid given to Indonesia.

To a certain extent the Netherlands government has definitely applied
double standards with reference to Surinam and Indonesia. It claimed at
the time that the assassinations in Surinam had changed the situation
so drastically that continuation of the aid effort was impossible. It also
pointed out that, according to its policy principles adopted earlier, de-
velopment aid should never be used to support repressive regimes or lead
to complicity in gross violations of human rights. The government did not
say, however, that it had suspended the treaty with Surinam in order to
improve the human rights situation in that country. It mentioned other
means that it had used for that purpose, including the circulation of a
memorandum at the 1983 session of the UN Commission on Human
Rights in Geneva. In Surinam, however, the suspension of aid was seen
as a sanction in reaction to the violation of human rights. It certainly did
not contribute to the credibility of Dutch human rights policy, especially
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as in both cases the same kinds of violations of human rights (summary
and arbitrary executions, disappearances, torture, arbitrary arrests) were
at stake.

The Dutch argument that the situation in Surinam had changed so
much that, according to the international law principle “‘rebus sic stanti-
bus,” it was not obliged to continue its aid programme has been ques-
tioned.''® For instance, the Advisory Committee on Human Rights and
Foreign Policy has pointed out that the picture offered by Surinam before
the events of 8 December 1982 was one of a continuing deterioration in
the human rights situation: “The December murders should thus not be
seen as an isolated incident, but as a climax in a chain of events.”” 16

No doubt, the Netherlands government exposed itself to criticism by
suspending aid to Surinam while at the time not doing so in the case of
Indonesia. It ““solved” this dilemma by denying the similarity of the two
cases. This did not of course silence its domestic critics. One may wonder,
however, whether the government had any viable alternative. It could
have avoided the accusation of applying double standards either by sus-
pending aid to Indonesia, which at that time it did not want to do, or
by continuing aid to Surinam, which was domestically not acceptable.**”
Theoretically, there was a third possibility: to admit that it was indeed
applying double standards, which in the circumstances would have been
the most sensible thing to do. It is not likely, however, that this third
possibility was ever seriously considered. Governments prefer to present
their policies as consistent and coherent. Applying double standards has
no place in such a presentation.

The Advisory Committee on Human Rights and Foreign Policy has
called development aid to Surinam a “‘classic example of a dilemma,”
stemming from the 1979 policy paper Human Rights in Foreign Policy.
On the one hand, the Netherlands did not want to use development aid
or its suspension as a reward or sanction for human rights performance
(policy conclusion no. 35). On the other hand, it did not want its devel-
opment aid to contribute to the continuation of repression (policy con-
clusion no. 38).1'® Nevertheless, the Dutch measure was widely inter-
preted as a form of sanction. The dilemma received extra emphasis
because of the obvious comparison with the situation in Indonesia.

The Netherlands government had to face strong domestic political
pressure at times. Human rights organizations have repeatedly pointed
to the deficiencies in the human rights situation in Indonesia. This criti-
cism was led by the non-governmental Indonesia Committee, which has
exerted constant pressure on the Dutch government. In addition, within
the Dutch Labour Party — which at times formed part of the governing
coalition — and the smaller political parties of the left, continued refer-
ence was made to Dutch commitments to human rights and the con-
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sequences thereof for its relations with Indonesia. On the other hand, the
Netherlands had clear economic interests that demanded extension of
trade relations with Indonesia and an improved climate for investments.
These interests were not served by explicit criticism of Indonesian gov-
ernment policies, in the realm of human rights or elsewhere.

The various Dutch governmental agencies did not always see eye to
eye. The Ministry of Foreign Affairs was traditionally strongly engaged in
the promotion of human rights, while at the same time pursuing a policy
of combating poverty as a main aim of development policy. The Ministry
of Economic Affairs was mainly interested in restoring mutual trade
relations. The Ministry of Education and Sciences stressed cultural rela-
tions, while the Ministry of Justice wanted to be involved in the elabora-
tion and extension of the Indonesian legal system, which is mainly based
on the old Dutch system.

VII. Conclusions

On the whole, the Netherlands government has given strong support to
internationally recognized human rights, especially in the field of civil and
political rights. Although it has repeatedly claimed that economic, social,
and cultural rights should hold a position of equality with civil and polit-
ical rights, this has been less the case in actual policy decisions. For ex-
ample, the Netherlands — like most other governments — has so far
refused to support the idea of an optional protocol to the International
Covenant on Economic, Social, and Cultural Rights on a right to com-
plaint for individuals.'!® In its support for human rights, the Netherlands
government has on the whole preferred individual over collective rights.

Is there going to be a future for Dutch human rights policy? That re-
mains to be seen. The member states of the European Union have lost
some of their former ability to carry out a policy of their own. For in-
stance, in the field of international commercial policy the European
organs hold exclusive authority. This means that the member states can-
not independently impose economic sanctions. Also the extension of
common external powers has limited the possibilities of the member
states to carry out a foreign policy of their own. This does not mean,
however, that a joint European foreign policy already exists. The Maas-
tricht Treaty on European Union (1992) states that there is a Common
Foreign and Security Policy that explicitly includes human rights. The
recent Treaty of Amsterdam has reaffirmed that position. Whether this
will indeed lead to such a common foreign policy is still very much a
matter of speculation. So far, this common foreign policy has been more a
matter of pious sermons than of concrete actions.!?? The failure on the
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part of the member states to sponsor a joint resolution on China at the
1997 session of the UN Commission on Human Rights serves as an illus-
tration of the failure to reach a common position on an issue of human
rights. It seems fair to assume that, at least in the near future, there will
be room for the Netherlands to conduct a human rights policy of its own.
One of the more “positive”” consequences of the China incident was that
the Dutch Foreign Minister, Hans van Mierlo, who had been the target of
domestic criticism before for his alleged lack of initiative in the area of
human rights, from now on was regarded at home as an active figure in
the struggle for human rights in China. His third follow-up memorandum
on human rights and foreign policy, which was shortly afterward debated
in parliament, consequently met with little comment or criticism. With
regard to human rights violations in Turkey, the Netherlands has in re-
cent years been as cautious as most other Western governments.

In Dutch political life, human rights — and development assistance
policy — remain an almost sacred subject. The least the government must
do — like many other governments — is to pay lip-service to the issue.
Members of parliament, the press, and informed public opinion want
more than that, however. The government is expected to take initiatives
on a world-wide scale to show its commitment to human rights. However,
there are also countervailing tendencies to put more emphasis on na-
tional (economic) interests. In the original report that resulted from the
major review of foreign policy, more attention was paid to such interests
than to human rights. Within the Ministry of Foreign Affairs, a thematic
directorate for ““conflict, humanitarian assistance and human rights” was
to be created, which was to combine perspectives of foreign policy, de-
velopment cooperation, and military considerations.'*! The protests, es-
pecially from human rights NGOs, with which these proposals were
received forced the government to revise them. What resulted was the
creation of a thematic directorate “Human Rights, Good Governance
and Democratization,” whose aim is ‘‘to promote a strong and consistent
bilateral and multilateral policy in the field of human rights, good gover-
nance and democratization.”'?? This directorate comprises 21 people,
which makes it — at least quantitatively — one of the stronger sections
within the ministry. A separate directorate now deals with Crisis Man-
agement and Humanitarian Assistance. The incident does not necessarily
prove that more attention will be paid to human rights — that depends in
the end on the political leadership given by the Foreign Minister. But it
does show that the activities of the minister in the field of human rights,
including the organization of his department, are closely watched by the
human rights community, which continues to possess a considerable
amount of political leverage. The amount of attention that is paid to
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issues of human rights does not tell us much about what policy decisions
will be taken.

Foreign policy in general and human rights policy in particular gener-
ate policy dilemmas that are not easy to resolve.!?® An illustration is the
conflict that can arise between human rights policy and development as-
sistance policy, as occurred in the relations of the Netherlands with its
two former colonies, Indonesia and Surinam. Its policy toward both
countries has not been very successful. Indonesia showed its disdain for
Dutch human rights considerations by unilaterally breaking off the de-
velopment aid relationship. In the case of Surinam, the Netherlands
seems to have influenced the domestic political situation only marginally
— if at all.'?* If there was a case of applying double standards, as has
widely been suggested, this has not helped the credibility of Dutch poli-
cies. However, in the case of foreign policy, some degree of double stan-
dards is not always avoidable. It may be true that Dutch policy-makers
lacked a degree of subtlety and refinement in dealing with Indonesia, but
that was mainly a matter of political style, not of content. The content of
human rights policy towards Indonesia was fully in accordance with the
principles and objectives set out in the 1979 policy memorandum.

In the case of Srebrenica, Dutch foreign policy-makers’?® were, for the
first time since the failed reaction to the Indonesian independence
movement in the late 1940s, directly confronted with gross human rights
violations. It is difficult to say whether the civilian and military leaders,
the officers, and the enlisted men could or should have done more. What
may be learnt from the experience is that, before becoming engaged in
such an operation, one should weigh the political and military risks one is
going to face even more carefully. It seems to be certain that the Dutch
military in the field were singularly unprepared for what eventually hap-
pened. With the benefit of hindsight one can say that it might have been
wiser or smarter not to participate in UNPROFOR in the first place.
However, for a country that prides itself on international engagement
and its role in the promotion and protection of human rights, what is
smarter is not necessarily the most noble policy. The experience in Sre-
brenica created a collective trauma that will not easily be overcome.

Has the human rights policy of the Netherlands lived up to the admir-
ing description by Jan Egeland, quoted at the beginning of this chapter?
It may be that Egeland was already exaggerating a bit when he wrote his
article in 1984. The Netherlands is not a holy country and the dilemmas it
faces are not easier to resolve than those of other countries. It may be
true that the Netherlands government pays somewhat more attention to
the views of an enlightened public opinion, which does not mean that it
always acts according to the wishes of that public opinion. As has been
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shown in this chapter, the record has been one of successes and failures.
Therefore, rather than subscribing to Egeland’s glowing account, it seems
to be more correct to describe the Netherlands human rights policy as one
of trials and errors. Both should be seen as part of a learning experience.
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British foreign policy and human
rights: From low to high politics

Sally Morphet

1. Introduction

British foreign policy on human rights has been driven primarily by three
factors: Britain’s own national development; its perceived national inter-
ests; and international discourse and action on human rights. Under-
standing Britain’s national development helps to explain why there is
no general consensus on human rights within Britain and how this has
affected the main political parties. In general there are both differences
and similarities between British human rights foreign policy and that of
its main partners — certain continental Europeans and the United States.
British governments have normally concentrated on the promotion and
protection of civil and political rights plus occasionally a few economic
and social rights (e.g. the right to education).! Arms sales and aid policy
in the 1990s are discussed in the section on bilateral policy.

The chapter begins by looking at the historical development of
Britain’s interest in human rights both domestically and internationally
before it joined the European Economic Community (EEC, now the
European Union) in 1973 and became a founding member of the Con-
ference on Security and Cooperation in Europe (CSCE, now OSCE) in
1975. It goes on to discuss the presentation of British foreign policy in this
area in three Foreign Policy Documents of 1978, 1991, and 1996 following
British ratification of the International Covenants on Civil and Political
Rights (ICCPR) and Economic, Social, and Cultural Rights (ICESCR) in
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1976, and the new directions introduced by the incoming Labour govern-
ment in 1997 and the means through which it operates. It then explores
the major domestic factors influencing British human rights foreign policy
and goes on to delineate British multilateral and bilateral human rights
policy (on both a global and a regional level).

In many ways the analysis bears out the contention that foreign policy
may be most usefully considered not in terms of the legal and constitu-
tional framework of sovereignty and statehood, of law-making and war-
making, but rather as the product of a complex interplay of international,
transnational, and domestic influences.? But, as will also be seen, law
(both national and international) and respect for law remain central to
the development of human rights foreign policy in Britain? for all politi-
cal parties. This is why the main emphasis in this chapter is given to the
rights from the Universal Declaration that were put into legally binding
form in the ICCPR and the ICESCR and the similar rights in the Euro-
pean Convention on Human Rights and its concomitant Social Charter.

II. The historical context

In terms of human rights Britain has been particularly influenced by its
distinctive history and its concern for precedent as well as by its general
Western and conservative orientation on human rights questions.

The basic history

The English Bill of Rights of 1689 is usually regarded as the first major
document of modern constitutional history. Lauterpacht argues that, al-
though it was the work of Churchmen and of the rich Whig gentry who
perpetuated their hold on the country to the exclusion of the masses of
the people by submitting the Crown to the supremacy of Parliament and
by enthroning the right of resistance as part of a fundamental constitu-
tional document, it accomplished the greatest thing done by the English
nation.* It contained such civil rights as equality before the law, trial by
jury, and the prohibition of inhuman treatment and of excessive bail or
fines.> (Freedom from arbitrary arrest had already been secured by the
Habeas Corpus Acts of 1640 and 1679.) Political rights proclaimed
included the prohibition of the levying of money without the consent of
Parliament, and provision for the free election of Members of Parliament,
for frequent sessions, and for immunity of the proceedings of Parliament.
However the Bill was not designed to “‘establish a comprehensive set of
rights for the people as a whole” and tended to reinforce ‘“‘existing
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inequalities and discriminations” by, for example, giving special rights to
Protestants, “who alone were allowed to bear arms.”®

Freedom of the press was established by the decision not to renew the
Licensing Act in 1695, and the beginning of religious freedom was estab-
lished by the Toleration Act of 1689. Independence of the judiciary was
established by the Act of Settlement (1700).

This British tradition stemmed from constitutional charters of liberty
(in particular the Magna Carta), a strong legal framework, and the ideas
of men like Locke who considered that sovereignty pertained to the
people as a whole and that the individual conveyed to society as a whole
the right to exercise certain functions best exercised collectively.” This
tradition was one of the principal factors behind the major eighteenth-
century declarations on rights in the United States (the 1776 Virginia Bill
of Rights and the Declaration of Independence) and France (the Decla-
rations of 1789 and of 1793, which included references to economic and
social rights).®

These latter influenced a number of European and Latin American
constitutions in the nineteenth century. By contrast, the rights that came
to the fore in Britain and the United States at the same time were those
concerned with political participation, a transformation linked to democ-
ratization.’ Solutions to the problems posed by the industrial revolution
were often couched in terms of economic and social rights. Trade unions
were legalized in Britain progressively from 1871. The International
Labour Organization (ILO; now a UN specialized agency) was set up by
the Treaty of Versailles in 1919, though it was not controlled by the
League of Nations.

These developments had been enriched by a long-standing tradition
of Western thinking going back to the Greeks, followed by Stoic con-
ceptions of natural law and the emergence of Christianity with its as-
sumption that Christians must distinguish between service to God and the
State; to the affirmation of the existence of a natural higher law in the
Middle Ages and its tradition of charters of liberties, rights, and fran-
chises; and to Vitoria, who in the sixteenth century argued that primi-
tive peoples were entitled to the protection of law. These ideas were put
into a modern international context with the Peace of Westphalia (1648),
which contained provisions about the rights of religious groups and ush-
ered in the system of equal sovereign states with the ending of the Thirty
Years War and the claims of superiority of the Holy Roman Empire.
Grotius had already maintained (1625) that standards of justice applica-
ble to individuals were valid in relation to states and originated the idea
of humanitarian intervention for the protection of individual rights. Ideas
on self-determination for states began to be expressed during the nine-



90 SOME LIBERAL DEMOCRACIES OF THE OECD

teenth century with the setting up of states such as Greece and the unifi-
cation of Germany and Italy. They were given an even greater promi-
nence by President Wilson after the First World War and were behind
the institution of mandates by the League of Nations.

The 1940s to the 1960s

The carnage of the Second World War propelled human rights ideas for-
ward, giving rise to the making of the UN Charter (1945), the Universal
Declaration (1948), and the two succeeding major Covenants — the
ICCPR and the ICESCR — which put the rights in the Human Rights
Declaration into binding legal instruments. Britain played a major part in
this standard-setting and in the making of similar regional instruments —
the European Convention on Human Rights (ECHR) of 1953, which set
up a Court of Human Rights, and its accompanying Social Charter
(1965).

One major British interest that then needed to be protected was its
colonial inheritance. Both its major political parties considered in the
1940s that colonial rule was not an oppressive relationship, but rather a
partnership between Britain and its dependent territories.'® This concern
influenced British policy towards the right of individual petition and self-
determination. The government feared that individual petition might be
used as a weapon of political agitation in the Cold War and that it might
subvert the respect of dependent peoples for the established imperial
authorities.’! They therefore made sure that individual petition was added
to the first Protocol of the ICCPR (which Britain has never ratified) and
not to the ICCPR itself or to the draft ECHR.'? The government also
tried, unsuccessfully, to ensure that the article on self-determination was
not added to the draft Covenants by the United Nations’ third world
constituency. By the early 1960s, however, decolonization had made the
issue less urgent and the political implications of the articles on self-de-
termination seemed less important.'® Britain accepted the right of peti-
tion for individuals in Britain under the ECHR as early as 1966,'* and for
individuals in its Crown Dependencies and dependent territories in 1967.
It signed both the Covenants in 1968.

By the 1960s human rights were given more publicity as international
outrage over the South African government’s apartheid policies grew in
the United Nations (particularly after the admission of 16 Black African
states in 1960) and in the Commonwealth — fanned by non-governmental
organizations (NGOs) such as the British-based Anti-Apartheid Move-
ment founded in 1959.'% The British government voted for the prepara-
tion of a UN Convention against Racial Discrimination in 1963, and in
1965 passed the first British Race Relations Act and voted for the ensuing
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Convention. In 1966 it decided ‘‘that Articles 55 and 56 of the Charter
impose on member Governments of the United Nations a positive obli-
gation to pursue a policy designed to promote respect for and observance
of human rights and to co-operate within the United Nations to that
end ... The South African government’s policy over apartheid is a clear
breach of obligation according to this interpretation.”” This generous in-
terpretation of Articles 55 and 56 enabled the British government both to
avoid using Article 2.7 (on intervention in the domestic jurisdiction of a
state) and to express concern more appropriately over human rights
breaches in other states. The British government went on to ratify the
Racial Discrimination Convention in 1969 and presented its first report to
the monitoring Committee in 1971.

ITI. Basic elements of British human rights foreign policy

There is much continuity between aspects of British human rights policies
in the 1970s and subsequently. Britain was influenced by its new mem-
bership of the European Economic Community, which it joined in 1973,
and its participation in the 1973-1975 diplomatic meeting that launched
the on-going Conference on Security and Cooperation in Europe. Overall
the main thrust of its policy moved from concern with colonial issues and
standard-setting to the problems raised by the implementation of human
rights legal standards at both international and regional level, and the
continuing debate on the place of human rights in foreign policy follow-
ing British ratification of both the ICCPR and the ICESCR in 1976 — the
year they came into force. In 1977, a Foreign and Commonwealth Office
(FCO) minister, Evan Luard, began a detailed examination of British
human rights policy. This, in a new departure in 1978, was given a partial
public airing in a Foreign Policy Document on British Policy towards the
United Nations.!” This document and two subsequent Foreign Policy
Documents of 1991 and 1996 (both called Human Rights in Foreign Pol-
icy) issued after the end of the Cold War, described below, remain some
of the most useful sources for British government thinking about human
rights and foreign policy over this period. They have been built on by the
new Labour government since May 1997.

The Foreign Policy Documents — 1978, 1991, 1996

The 1978 Foreign Policy Document included a 13-page British paper on
“Human Rights and Foreign Policy,” which tried to answer a number of
questions on a range of human rights foreign policy issues. What steps
can be taken in relation to other countries where glaring violations of
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human rights occur? This looked at 14 categories of possible actions that
could be taken, as well as the United Kingdom’s legal and political
standing to raise human rights with foreign governments; policy consid-
erations; possible aid adjustments; arms exports; and trade sanctions.
Should the government attempt a consistent application of rules or treat
each country on an ad hoc basis? The important answer was that Britain
should have a consistent posture on human rights throughout the world;
the government should undertake an annual consideration of the perfor-
mance of each country and the implications for British policy towards it;
posts should include regular reports on this area; submissions and brief-
ings to ministers on, for instance, arms and aid should refer to human
rights issues. Should the government concentrate particularly on the
worst offenders of all? The FCO should consider this but should avoid the
appearance of a vendetta. It should work with the EEC, the United
States, and Commonwealth partners.

On the UN side it asked: What action can Britain take to improve the
effectiveness of the UN Commission on Human Rights in dealing with
such questions? The government should try to improve the effectiveness
of the Commission in conjunction with other Western countries. What
other actions are open to the government to improve the United Nations’
performance in this field? It should continue to press for a High Com-
missioner for Human Rights and find ways of improving the United Na-
tions’ performance on human rights by pressing the British General As-
sembly initiative of 1974 on alternative ways of improving the enjoyment
of human rights in the UN system.

On other possibilities it noted, could the government expand the
activities of other organs? It should explore the possibility of establishing
regional commissions with Britain’s EC partners, beginning in Africa.
Are there particular human rights issues and abuses that the government
should press particularly hard to discuss? The British priority should re-
main violations against the integrity of the person. Britain should recog-
nize the third world emphasis on economic rights but should not allow
this as an excuse for the violation of basic human rights.

What can the government do to support the non-official organizations,
such as the International Commission for Jurists, Amnesty International,
and so on? It should continue to support them without infringing their
independence. What more can or should Britain do in public statements
to demonstrate its concern on such matters? The government should
continue making statements in appropriate venues, including the House
of Commons. What steps should it take to consult and cooperate with
other governments, especially its EEC partners and the United States, in
any or all of these actions? Britain should continue to work with the
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EEC, the United States and other NATO allies, the Commonwealth and
like-minded nations including non-Western countries with excellent
human rights records.

The 1978 Foreign Policy Document went on to give details of British
bilateral human rights policy in the context of aid, arms exports, and
trade. On aid it revealed that ministers had privately urged Indonesian
leaders to release detainees, and that at a recent meeting of the Inter-
Governmental Group on Indonesia (an international aid donors’ consor-
tium) the leader of the British delegation had pointed out that the early
release of detainees would make it easier to defend its aid to Indonesia. It
noted that the government had decided not to offer aid to the mining
equipment sector in Bolivia or to enter into new aid commitments to
Ethiopia. In two cases (both under the previous Conservative govern-
ment) Britain had phased out its aid entirely following serious human
rights violations: Uganda in November 1972 and Chile!® in March 1974
(except for a small educational technical cooperation programme). Britain
had also used its influence in the EEC on Uganda and Equatorial Guinea.
On arms exports it stated that there had been embargoes on arms sales to
South Africa since 1964 and to Chile since 1974. Exports of arms and
military equipment were subject to license by officials at the Department
of Trade after consulting the Ministry of Defence, the FCO, and, some-
times, ministers. More problems occurred in the context of trade, where
the only example was the special case of Rhodesia. Using trade as a
means of putting pressure created problems: the mechanics were difficult;
markets could also simply be handed to British competitors; retaliation
against British investments or exports could also be expected.

The pamphlet also supported the use of the confidential ECOSOC
1503 procedure (examining complaints against countries sent to the UN
Secretary-General by individuals and NGOs) by the UN Human Rights
Commission. It noted that Britain had used it to pursue the cases of both
Uganda and Chile.

The Labour government felt comfortable with the US Carter admin-
istration,’® which had both written the first comprehensive Country
Reports on Human Rights Practices, and, in October 1977, signed both
Covenants. In the section on human rights at the United Nations in the
Foreign Policy Document, the government welcomed the increased
attention being devoted to human rights and its agencies and shared the
US appreciation of regional human rights bodies. It considered that
measures to expand UN human rights activities should be based on
existing machinery and systems. It thought that the ECOSOC 1503 pro-
cedure was the most effective way of investigating human rights abuses in
the UN machinery, that the Human Rights Commission should concen-
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trate on the effective implementation of international instruments on
human rights, and that Britain should continue to press for a High Com-
missioner on Human Rights.

This initiative was not repeated until January 1991, when detailed
guidelines summarizing British policy and practice on human rights as
they had evolved in recent years were published in a further Foreign
Policy Document.?® They reflected not so much a change of policy as a
recognition on the part of ministers and officials, at home and abroad,
that there is a need for greater emphasis on the human rights dimension
of UK foreign policy. As its introduction pointed out, ‘““developments in
Eastern Europe have demonstrated both the corrosive effect that a pro-
longed record of human rights abuses can have on the stability of a re-
gime and that a consistent Western policy of support for human rights can
over time lend powerful impetus to forces working for political pluralism
and the rule of law.”

The 1991 Foreign Policy Document went on to discuss universal human
rights standards; the government’s standing to raise human rights; ways in
which the government raises human rights (bilateral action, joint action
with the EU, and multilateral action in the context of the United Nations,
the Commonwealth, the Council of Europe, and the CSCE - details are
given in the sections on multilateral and bilateral policy); aid; defence
sales; responding to public and parliamentary concerns; raising human
rights with other governments; responding to questions about Britain’s
own human rights performance, as well as the responsibilities of posts
abroad and departments within the FCO. A further Foreign Policy Doc-
ument on Human Rights in Foreign Policy was issued in 1996.%! This, as
in 1991, noted that it reflected a recognition on the part of ministers and
officials that there was a need for greater emphasis on the human rights
dimension of British foreign policy. It stated that Britain and other UN
members had a legal obligation under the UN Charter to promote and
protect human rights.

The new Labour government and human rights, 1997

On 12 May 1997 the new Labour Foreign Secretary issued a Mission
Statement for the FCO whose aim was to promote the national interests
of the United Kingdom and to contribute to a strong world community.
Four benefits were sought: security; prosperity; quality of life; and mutual
respect. For mutual respect it noted: “We shall work through interna-
tional forums and bilateral relationships to spread the values of human
rights, civil liberties and democracy which we demand for ourselves.” He
opened the press conference launching the Statement by stating: “‘the
Labour Government will put human rights at the heart of our foreign
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policy and will publish an annual report on our work in promoting human
rights abroad.” The government also announced that it would incorpo-
rate the ECHR into British domestic law.??

In early July 1997, a major review of British policy towards interna-
tional human rights instruments was announced, including the question of
accession to Protocols to the ECHR and the ICCPR and the acceptance
of the right of individual petition under other human rights treaties. The
government would also consider whether any of Britain’s reservations
to human rights treaties could be withdrawn. Britain would work to
strengthen the UN Register of Conventional Arms. This was followed by
a major speech?? by the Foreign Secretary on 17 July in which he dis-
cussed six core civil and political rights from the Universal Declaration
that he considered Britain had a duty to demand for those who did not
yet enjoy them. He noted that the World Bank had recently concluded
that the economies with faster growth were those where political equality
has produced the fairest shares of income, and that the separate Depart-
ment for International Development would soon publish a White Paper
setting out policies for tackling global poverty and promoting sustainable
development.

He then set 12 policies to put into effect the British human rights com-
mitment, including: giving support to measures within the international
community to condemn regimes that grotesquely violate human rights;
supporting sanctions applied by the international community; refusing
arms equipment to problematic regimes; ensuring trade measures did not
undermine human rights (e.g. in the context of child labour); supporting
measures at multilateral conferences and in bilateral contacts that criti-
cize abuses of human rights; calling for observance of universal standards;
supporting a permanent International Criminal Court and providing
more resources for international criminal tribunals; ensuring that the UK
Military Assistance Training Scheme better supports UK human rights
objectives; giving stronger support to the media under threat from
authoritarian regimes; publishing an annual report on the government’s
activities; and ensuring that Britain’s own record can be respected.

Means

The Foreign and Commonwealth Office (FCO), formed in 1968,%* takes
the lead on questions of human rights and foreign policy, though certain
legal issues may be discussed with the Lord Chancellor’s Department and
the Home Office. Human rights foreign policy is, of course, ultimately set
by ministers in the context of British legal obligations under the human
rights instruments to which Britain is a party. The Human Rights Policy
Department (formerly part of the United Nations Department) within
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the FCO deals with human rights issues on a regional level and through-
out the UN system. This was set up as a Human Rights Policy Unit in
1992 and became a Department (HRPD) two years later. Like other
FCO departments, it is advised by a Legal Adviser and has access to
researchers.

Members of HRPD and diplomats from New York and Geneva discuss
human rights questions at the UN Human Rights Commission (in the
spring); the resolutions adopted there are then discussed in the United
Nations’ Economic and Social Council (in the summer), and subsequently
discussed in the Third Committee of the UN General Assembly. HRPD
also takes the lead for Britain at major conferences on human rights
issues (e.g. Vienna in 1993). It provides briefing and advice to ministers
and organizes the submission of the British reports to the different mon-
itoring committees, which usually include major contributions from ap-
propriate domestic departments. Britain now reports to six such commit-
tees.?> HRPD officials also cover major meetings of EU members on
human rights and liaise closely on human rights matters with the depart-
ment that covers the Council of Europe (CoE) at Strasbourg (FCO Legal
Adpvisers are closely involved, particularly with proceedings under the
ECHR in which they act as agent for the government) and the OSCE.
The ILO, which deals inter alia with trade union human rights matters, is
covered by British diplomats at Geneva (as well as the Department for
Education and Employment, which send officials to its annual meetings).
UNESCO, which also deals with certain human rights questions, is (when
Britain is a member) handled by diplomats from the British Embassy in
Paris under the aegis of the Department for International Development.

Human rights matters at a country level are reported on from posts,
who send reports to appropriate FCO geographical departments, to the
HRPD, and to the OSCE/CoE Department. Civil servants in these and
previous departments have worked closely with certain NGOs since the
mid-1970s (see below). FCO researchers and others maintain close con-
tacts with academics.

IV. Domestic factors

British citizens and their governments, both Labour and Conservative,
have been highly influenced by their evolutionary inheritance, which can
be contrasted with the comprehensive codes dear to many continental
Europeans. As one recent book dealing with civil and political rights
notes, “Citizens of the United Kingdom believe that they are among the
freest people in the world, a belief going back to the ancient resistance
of Anglo-Saxons to the ‘Norman yoke’ and the Magna Carta ... Yet
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the British tradition of ancient ‘constitutional rights’ is a double-edged
legacy. This tradition conflates ideas of ‘strong’ government and public
order with civil liberties, and the first two are usually paramount in the
minds of the country’s rulers.”2° It has also meant that ““the revolutionary
ideas of collective enforcement and the right of individual petition to
independent outside bodies ... have undoubtedly proved unwelcome to
British governments.”2”

Another contemporary author notes the “philosophical gulf” between
the British and their fellow Europeans. She argues that British cases in
which the European Court of Human Rights has found a violation are
most often ““cases involving people in the custody of the state or who
have turned to it for help,” and she suggests that these cases “‘stem from a
failure to recognize that what are at issue are rights. In so far as the con-
stitutional system in the United Kingdom regards the interests as priv-
ileges, which need to be earned or which are residual and vulnerable to
legislative or executive removal, it denies their character as rights.”

She suggests that the incorporation of the ECHR will not provide a
solution to the failure to recognize that what are at issue are rights.
“What is needed is a change of attitude on the part not only of the insti-
tutions of government but also of the public at large. They need to learn
to think in terms of rights: the incorporation of the Convention could play
an educational role.”?®

Another laments “‘the absence of a charter of fundamental rights” to
provide ‘“‘a framework for individual identity and action when the ele-
ments of identity provided by custom and manners no longer suffice.””*?

Political parties

The intellectual inheritance noted above has affected both main political
parties and meant that rights language comes more naturally to Labour
supporters than to Conservatives. As will already be apparent, most of
the initiatives on human rights since the Second World War have been
taken by Labour rather than Conservative governments, though they
have subsequently been accepted by Conservative governments.>°
Certain differences between the parties are illustrated by their 1997
election manifestos. The Conservative manifesto did not mention human
rights except to state in the section on Parliament that a new Bill of
Rights would risk transferring power away from Parliament to legal
courts — undermining the democratic supremacy of Parliament as repre-
sentative of the people. The Liberal Democrats inter alia called for the
incorporation of the ECHR into British law, for the setting up of a
Human Rights Commission to strengthen protection of individual rights,
and for the promotion of an enforceable framework of international law,
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human rights, and the environment. Labour called for the incorporation
of the ECHR into British law, stated it would make the protection and
promotion of human rights a central part of British foreign policy, and
indicated it would work for a permanent international criminal court to
investigate genocide, war crimes, and crimes against humanity.

Parliament

Parliamentary interest in human rights questions has become greater
over the years as the subject has gained in political importance. A cross-
party Parliamentary Human Rights Group was formed in 1976. And a
colloquium sponsored by British and United States NGOs on ‘“Human
Rights in United States and United Kingdom Foreign Policy” was held in
the Palace of Westminster in November 1978.! Until 1997 the House of
Commons had never focused on human rights overall. The House of
Lords examined the question of human rights, democracy, and develop-
ment in the context of the Council of Europe in 1992.3? Questions of
human rights, of course, also came up in, for instance, the House of
Lords’ examination of relations between Britain and China in 1994. The
Parliamentary Foreign Affairs Committee decided, in 1997, to conduct an
inquiry on foreign policy and human rights. The report, which came out in
December 1998, covered international obligations, policy objectives, and
policy implementation.®® It attempted to assess the implementation and
effects of government policies against the initial policy commitments made
by the Foreign Secretary in July 1997 and made 47 specific conclusions
and recommendations. The government’s reply of March 1999 welcomed
the endorsement of the positive changes that had been made and set out
further detailed observations on the conclusions and recommendations.**

Non-governmental organizations

Domestic pressure groups (now often acting transnationally) have played
a role in the making of human rights foreign policy since the 1940s.
Pressure from pro-European groups appears to have been particularly
effective in the early 1950s.?> Other well-known pressure groups often
date back to the 1960s (e.g. Amnesty International founded in 1961). The
first parliamentary question that referred to these new pressure groups
was asked in 1966.° British governments have been working closely with
a number of these groups in the human rights arena since the Labour
government of the late 1970s first began to meet with them and discuss
aspects of human rights. Many are extremely involved with aspects of the
United Nations and the committees monitoring the major human rights
instruments.?” NGO representatives often meet Foreign Office officials;
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for example, there is an annual meeting between the leader of the Human
Rights delegation to the Human Rights Commission a few weeks before
its Geneva session begins. Important human rights NGOs active in Brit-
ish politics (not all of which are headquartered in Britain) include
Amnesty International, the Anti-Slavery Society, Article 19, Human
Rights Watch, Interrights, International Alert, the International Com-
mission of Jurists, the Minority Rights Group, Rights and Humanity, the
Charities Aid Foundation, Penal Reform International, British Refugee
Council, the Jubilee Campaign, the Commonwealth Human Rights Ini-
tiative, Index on Censorship, and the National Alliance of Women’s
Organizations.

NGO representatives have, on occasion, served as members of British
delegations to major conferences with a major human rights aspect (e.g.
the 1995 Women’s conference at Beijing) and have been involved with
the drafting of major conventions (e.g. the Convention on the Rights of
the Child).*® They also play a big part in hearings of the main committees
monitoring British reports. In July 1995 the UN Human Rights Commit-
tee reported that the evidence from ‘‘a wide range” of organizations
committed to human rights and democracy during its hearings on the UK
human rights record “‘not only greatly assisted the Committee, but [was]
also a tribute to the democratic nature of UK society” (CCPR/C/798/
Add.55, para. 3).%°

The media

The British media do not give a consistent picture of the human rights
activities of the British government. Governmental reports to the major
monitoring committees are usually not covered, and media reporting of
British government activity on human rights questions is exceptionally
patchy. However, on some issues which resonate emotionally, such as
apartheid, certain media campaigns have had a major influence on public
opinion.

V. Multilateral policy (regional and international)

It is important to emphasize the fact that British governments’ policy
towards human rights questions, both past and present, has also been
influenced by international factors and the international context (or cli-
mate of opinion) in which it operates. I share the analysis put forward by
Martha Finnemore in which she suggests that states are more socially
responsive entities than is recognized by traditional international rela-
tions theory. State policies and structures are influenced by inter-
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subjective systemic factors, specifically by norms promulgated within the
international system.*® Since the late 1970s when, it can be argued,
human rights started to become part of high politics (through British
ratification of the human rights covenants in 1976 and the major speech
by the Foreign Secretary in 1977), Britain has worked with regional and a
variety of multilateral partners to put the major norms into practice.

Britain and regional organizations

The Council of Europe

The parties to the 1948 regional Brussels Treaty (including Britain),
which reaffirmed “‘their faith in fundamental human rights ... and in the
other ideals proclaimed in the Charter of the United Nations,”*! agreed,
in London in May 1949, to establish the Council of Europe. After a series
of complex negotiations at official and cabinet level (and pressure from
pro-European NGOs), the government signed the ECHR (negotiated
through the Council) in November 1950 and ratified it in February 1951.
This outcome transpired despite the Lord Chancellor’s view ‘‘that we
were not prepared to encourage our European friends to jeopardize our
whole system of law, which we have laboriously built up over centuries, in
favour of some half-baked scheme to be administered by some unknown
court.”*?> The ECHR was subsequently complemented by the European
Social Charter, dealing with 19 economic and social rights similar to those
in the draft ICESCR. This was opened for signature in 1961, ratified by
Britain in 1962 (14 years before it ratified the ICESCR), and came into
force in 1965. Britain signed the revised, updated Social Charter in
November 1997.

The European Court of Human Rights was inaugurated in January
1959 and, as has already been noted, the British government allowed
petitions from individuals from Britain in 1966 and from its Crown
Dependencies and dependent territories in 1967. It also played a major
part at the first Council of Europe Ministerial Conference on Human
Rights in March 1985 just after it had ratified the Eighth Protocol to the
ECHR designed to reduce delays in the institutions. (In 1987 ministers
decided to ‘‘Strasbourg proof” all British legislation, i.e. ensure that it
could not be subject to a case in the European Court of Human
Rights.)*? Britain also ratified the European Convention for the Preven-
tion of Torture and Inhuman or Degrading Treatment or Punishment in
1988.

The revival of nationalism in post—-Cold War Europe soon led to con-
cern about minority questions in Eastern Europe. In February 1995 the
British government signed the Council of Europe Framework Con-
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vention for the protection of national minorities. The government also
raised concerns about the future constitution and functioning of the
machinery of enforcement for the ECHR in 1996. The Lord Chancellor
visited Strasbourg to discuss the question with the President of the
European Court in November. He said that he considered that it was
important that when Protocol 11 of the Convention was implemented and
the Commission and Court were combined, its procedures should be such
as not only to facilitate the work of the Court but also to be demonstrably
fair to all parties. The British government then opened discussion on the
selection of judges, court procedure, and the application of the doctrine
of margin of appreciation — which it saw as important for the continuing
support of the member states.** In 1997 the incoming Labour govern-
ment announced that the ECHR would finally be incorporated into Brit-
ish law.

The European Union

Since Britain finally joined the EC (now the EU) on 1 January 1973 it
has worked primarily with its EU colleagues in the United Nations and,
of course, in the EU itself on human rights matters. It was also in the
Chair in July 1986 when EC foreign ministers made their first major
overall Declaration on human rights (the 1957 Treaty of Rome had made
no specific reference to human rights). Ministers reaffirmed that respect
for human rights was one of the cornerstones of European cooperation.
They noted that “the promotion of economic, social and cultural rights as
well as of civil and political rights is of paramount importance for the full
realization of human dignity and for the attainment of the legitimate
aspirations of every individual.”*> EC divisions on the right to develop-
ment were, however, noticeable in the vote on the Declaration in the
General Assembly in December 1986. Denmark, Germany, and the
United Kingdom abstained; the other EC members voted in favour.
Britain finally accepted the right to development in 1993 at the Vienna
Conference.

The 1991 Foreign Policy Document*® on Human Rights in Foreign
Policy noted that the EC partners had taken action on human rights
through Declarations both general (e.g. on Sudan in March and Novem-
ber 1989) and specific (e.g. on the murder of six Jesuit priests in El Sal-
vador in November 1989), and démarches (around 70 in 1989 in all
regions of the world) by the Presidency, the Troika or all ambassadors of
the EC Twelve resident in a capital. These were usually confidential,
though officials were able to refer to them in correspondence with MPs,
NGOs, etc. On a multilateral level the EC states had taken joint and
separate action at relevant UN and CSCE meetings. In a limited number
of cases, concern among the EC states at human rights abuses had led to
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decisions on common action. These usually took the form of coordinated
diplomatic measures, for example against Burma, China, and Noriega’s
Panama, but could extend to actual measures taken by the Council (e.g.
the decision to rescind Romania’s benefits under the Generalized System
of Preferences before Ceausescu’s fall in 1989 and the Council decision in
April 1989 to suspend negotiations on an EC/Romanian agreement). In
1998 the EU, now with 15 members, took the common position that it
would not support a resolution in the UN Human Rights Commission
condemning China’s human rights policies. The previous year, EU mem-
bers had been badly divided on that same issue.

The 1991 Foreign Policy Document went on to explain that action by
EC states often followed from recommendations made by Heads of Mis-
sion in joint reports on human rights. Such reports were usually commis-
sioned by the Twelve’s regional working groups or when agreement on
the need for a report was reached. Guidelines for the preparation of
these reports were drawn up in 1987 by the EC Working Group on Hu-
man Rights.

The subsequent 1996 Foreign Policy Document referred to the further
comprehensive EU Declaration on Human Rights adopted in June 1991
and stated that to develop and consolidate democracy and the rule of law
and respect for human rights and fundamental freedoms was also one of
the declared objectives of Common Foreign and Security Policy. It also
noted that joint action by the EU often carried greater weight than bi-
lateral action. It stated that the European Union had made around 85
statements in 1995 besides taking coordinated diplomatic action against
Burma and Nigeria and issuing confidential démarches.

The Organization for Security and Cooperation in Europe

Five of the 10 Principles Guiding Relations between Participating States
in the final Helsinki Act (August 1975) of the Conference on Security and
Cooperation in Europe are to be found in the 1970 UN Friendly Rela-
tions Declaration, which was the fruit of a study of certain Charter prin-
ciples, including the principle of equal rights and self-determination of
peoples “with a view to their progressive development and codification,
so as to secure their more effective application.” The negotiators were
also able to use language already agreed in the two main human rights
Covenants. This explains why it was relatively easy to add a further
Principle VII on respect for human rights and fundamental freedoms,
including freedom of thought, conscience, and belief, to the Act. The
Helsinki Final Act also had similar participants (the third world being
represented by its European non-aligned members — Yugoslavia, Cyprus,
and Malta); it provided useful agreed language including on aspects of
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human rights; and it showed that negotiation on these kinds of issues
could be brought to fruition.*’

The achievements of the Conference, outlined in a House of Commons
debate by a Labour FCO minister in February 1976, were: the establish-
ment of a code of conduct between European states; the creation of
confidence-building military measures; and the fact that the CSCE had
“stipulated a number of ways in which the rights of individuals — the right
to free movement, the right to be reunited with their families, and the
right to receive information — should be safeguarded.”*® This change
from low politics towards high politics was highlighted in a speech given
by the new Labour Foreign Secretary, David Owen, in March 1977. In it
he discussed the usefulness of the Helsinki Final Act, saying that it had
already begun to be an inspiration and a point of reference for those who
wanted to see their societies evolve peacefully and constitutionally in a
more open direction. He went on to affirm that the Charter, the Universal
Declaration, the Covenants, and the Final Act ‘““demonstrate beyond any
shadow of doubt that abuses of human rights, wherever they may occur,
are the legitimate subject of international concern. The dignity of man
stands on values which transcend national frontiers. And in the democ-
racies of the West it is inevitable and right that foreign policy should not
only reflect the values of society, but that those who conduct foreign
affairs should respond positively to the weight of public opinion and
concern. In Britain we will take our stand on human rights in every cor-
ner of the globe ... We will apply the same standards and judgments to
Communist countries as we do to Chile, Uganda and South Africa.”*°

The incoming Conservative government in 1979 continued to play a
similar role on the question of human rights and foreign policy to its
Labour predecessor, though it did not give the issue such a high profile
and it shifted the emphasis, even more, to East—West relations by
underlining the human rights dimension of the CSCE process. In De-
cember 1980 the British minister at the CSCE Madrid review conference
suggested that the meeting should first consider matters in which the
framework of conduct had not been fully respected; and secondly insist
on better implementation of the seventh principle on respect for human
rights and fundamental freedoms — particularly freedom of thought, reli-
gion, information, and movement.>°

The Vienna CSCE Follow-up Meeting ended in January 1989 with
agreement on a new and continuous monitoring mechanism on human
rights within the CSCE process — the Conference on the Human Dimen-
sion (CHD) mechanism. This provided four separate ways of raising with
any other CSCE state specific human rights cases and situations within
that state’s territory. The mechanism has been invoked on a number of
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occasions by Britain nationally as well as jointly by the Twelve. CHD
meetings assess among other things the functioning of this mechanism,
and also offer a forum for reviewing other CSCE member states’ overall
implementation of their human rights commitments.

Britain and global international organizations

The United Nations

Britain, as one of the main Allied victors at the end of the Second World
War, was able to ensure that the language in its memorandum setting out
proposals for the proposed new UN Organization’s purposes and princi-
ples (including human rights) was incorporated with little change into
Article 1 of the UN Charter. These proposals were designed to appeal to
smaller powers because they would in theory prevent the Great Powers
from acting like tyrants.’! The ensuing UN Human Rights Commission’s
Drafting Committee agreed in June 1947 that the articles in a British
draft could be submitted as a basis for a draft convention with the addi-
tion of articles on torture, the right to a legal personality, and asylum.>>
This draft bill, agreed by a Cabinet Office committee, covered only civil
and political rights, and did not include provision for either individual
appeal or enforcement mechanisms. Economic and social rights (e.g. the
right to work and to social security) were mentioned in a further draft
General Assembly resolution, but it was noted that they could not by
their nature be defined in the form of legal obligations for states. Britain
voted for the Universal Declaration of Human Rights on 10 December
1948 even though it included references to economic, social, and cultural
rights, which were not in its draft bill.

Britain continued to take a prominent role in putting the rights set out
in the 1948 Universal Declaration into legal form. It also continued to
accept, though not enthusiastically, economic, social, and cultural rights.
The Human Rights Commission submitted draft texts of the articles on
economic, social, and cultural rights to the Economic and Social Council
(ECOSOC) and the General Assembly in 1954. Between 1956 and 1958
these draft articles were approved in the General Assembly with little
major amendment. These negotiations undoubtedly had an effect on the
negotiations then going on to complement the ECHR with a European
Social Charter.

The two Covenants on civil and political and economic, social, and
cultural rights were signed by Britain in 1968. This “implied an expecta-
tion that the United Kingdom would ratify the Covenants in due course.
It was also consistent with the United Kingdom’s view that its internal
law and practice must be carefully assessed and, if necessary, amended
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before undertaking international obligations.”>* The Labour Foreign
Secretary, in his speech to the General Assembly in September 1976,
called on all states to join Britain in ratifying the Covenants and to give
full support to its monitoring committee. ““Our task is to create a world in
which all men can live in peace, prosperity and freedom, guaranteed by
the rule of law.”%*

The Conservative government continued to press human rights con-
siderations in a number of forums and supported the appointment of a
Rapporteur in Afghanistan at the Human Rights Commission in early
1984.5° Tt ratified the Convention on the Elimination of Discrimination
against Women in 1986 and the Convention against Torture in 1988. On
the United Nations, it noted in the 1991 Foreign Policy Document that
UN mechanisms are inevitably cumbersome and slow but the cumulative
effect of the criticism at the United Nations can bring considerable pres-
sure on governments. It also ratified the Convention on the Rights of the
Child in December 1991 (it had come into force in 1990).%°

A Foreign Office minister, as is normally the case, addressed the UN
Human Rights Commission in February 1995. He pointed out that a year
ago they were celebrating both the outcome of the 1993 Vienna World
Conference on human rights and the creation of a High Commissioner
for Human Rights. At the conference the British government had
accepted both the right to development (as it had not in 1986) and also
that ““all human rights are universal, indivisible, and interdependent and
interrelated.” He hoped that the Commission would discuss the vital re-
lationship between democracy, development, and human rights. He sug-
gested that the Commission needed to pay close attention to economic,
social, and cultural rights, as well as to civil and political rights and to
look in particular at how governments implement them.>’

After the Labour government came into office in May 1997 it ended the
ban on free association, which had been applied to the civil servants at
the Government Communications Headquarters against ILO standards.

The Commonwealth

The 1971 Declaration of Commonwealth Principles at the Heads of Gov-
ernment meeting at Singapore noted, inter alia: “We believe in the liberty
of the individual, in equal rights for all citizens regardless of race, colour,
creed or political belief, and in their inalienable right to participate by
means of free and democratic political processes in framing the society in
which they live.” This was reaffirmed at the 1981 Commonwealth Heads
of Government meeting. Participants were urged to accede to the relevant
global and regional instruments. The Heads of Government also endorsed
in principle the recommendation of a Commonwealth Working Party on
Human Rights concerning the establishment of a special unit in the Sec-
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retariat for the promotion of human rights within the Commonwealth.
This was eventually set up in 1985.%

Within the Commonwealth, Britain was working after the end of the
Cold War to strengthen the Commonwealth role in promoting human
rights, notably by assisting the development of legal and administrative
infrastructures, by increasing understanding of the major international
human rights instruments, and by encouraging ratification of these
instruments by Commonwealth countries.’® In 1991 the Commonwealth
Heads of Government issued a Declaration at Harare stressing the need
to protect and promote democracy, the rule of law, just and honest gov-
ernment, and the independence of the judiciary; fundamental human
rights including equal rights and opportunities for all citizens regardless
of race, colour, creed, or political belief; equality for women so that they
can exercise their full and equal rights; provision of universal access to
education; and continuing action to bring about an end to apartheid and
the establishment of a free, democratic, non-racial, and prosperous South
Africa.®®

The G7

It is important to note that the Group of 7 industrialized nations (now a
Group of 8 including Russia), of which Britain is a member, also uses
human rights language. At Houston in July 1990 the governments stated:
“We welcome unreservedly the spread of multiparty democracy, the
practice of free elections, the freedom of expression and assembly, the
increased respect for human rights, the rule of law, and the increasing
recognition of the principles of the open and competitive economy. These
events proclaim loudly man’s inalienable rights: when people are free to
choose, they choose freedom.” ¢!

VI. Bilateral policy
Before the end of the Cold War

Many British bilateral actions on human rights questions were, and con-
tinue to be, enacted behind the scenes. A number on aid (relating to
Bolivia, Chile, Ethiopia, Indonesia, and Uganda), arms exports (Chile
and South Africa), and trade (Rhodesia) were noted in the 1978 Foreign
Policy Document (for more detail see section III). Since then, more and
more attention has been given to human rights in the House of Com-
mons. In the 1980-1981 session there were six subject entries, two of
which were devoted to specific countries (Pakistan and Syria). In the
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19881989 session there were 74 such entries, 51 of which were devoted
to specific countries.

The Foreign Secretary gave an account of the December 1984 guide-
lines for arms exports to Iran and Iraq in October 1985.%% Britain would
continue not to supply any lethal equipment but, subject to this, it should
attempt to fulfil existing contracts. In March 1986 the House was told
that the government had not provided any new aid to the governments of
Vietnam or Afghanistan since 1979 because of human rights violations
and related issues.®?

The British government’s response to the violent suppression of
peaceful demonstrations in Tiananmen Square was announced in the
House of Commons on 6 June 1989. The Foreign Secretary stated that all
Members of Parliament shared the worldwide sense of horror and would
join in the international condemnation of the slaughter of innocent
people. They condemned ‘““‘merciless treatment of peaceful demonstrators,
and deeply deplored the use of force to suppress the democratic aspira-
tions of the Chinese people.” The government looked to the Chinese to
fulfil their obligations to Hong Kong in the 1984 joint declaration. There
could be no question of continuing normal business with the Chinese
authorities. The government had decided that all scheduled ministerial
exchanges between Britain and China would be suspended; the proposed
visit of the Prince and Princess of Wales to China in November would not
take place so long as those responsible for the atrocities remained in
control of the Chinese government; all high-level contacts with China
would be suspended; and all arms sales to China would be banned.®*

After the end of the Cold War

Since the 1990s, British bilateral policy towards human rights issues has
been mainly confined to questions of arms sales and certain aspects of aid
policy. Other bilateral action is often carried out in conjunction with
other regional or multilateral action. In 1991 these included attendance at
trials (e.g. in Iran) and supporting training courses (in Honduras for
public security forces) and seminars (e.g. in the Cameroons). The 1996
Foreign Policy Document mentioned instances of confidential repre-
sentations up to and including the prime ministerial level; public state-
ments; curtailment of aid; enquiry about individual cases of concern to
the British public or Parliament; attending trials; sending observers to
elections; looking for opportunities to support local human rights work;
arranging sponsored visits of human rights related workers; and main-
taining contacts with and supporting local human rights organizations.
One major exception was the question of the former head of state of
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Chile, General Pinochet. His extradition was sought by Spain to face trial
for various crimes against humanity allegedly committed while he was
head of state. Two provisional warrants for his arrest were issued by
magistrates under the 1989 Extradition Act. These were quashed by the
Divisional Courts but the quashing of the second warrant was stayed to
enable an appeal to the House of Lords on the question of the proper
interpretation of the immunity enjoyed by a former head of state from
arrest and extradition proceedings in the United Kingdom in respect of
acts committed while he was head of state. Amnesty International was
granted leave to intervene in the proceedings. On 25 November 1998 the
House of Lords allowed the appeal by a majority of three to two and the
second warrant was restored. The Home Secretary subsequently gave
authority to proceed. However, this second order was set aside on 15
January 1999 on the ground that one of the Lords giving the judgment
had links with Amnesty International, which could give the appearance
of possible bias.®> The House of Lords decided on 24 March that a for-
mer head of state had no immunity from extradition from the United
Kingdom to a third country for acts of torture committed in his own
country while he was head of state and after the date that the Torture
Convention came into legal force in all three countries. At the time of
writing the matter had been referred back to the Home Secretary.

The 1991 and 1996 Foreign Policy Documents have practically identical
statements on policy regarding British arms exports. They ‘“‘require an
export licence and every proposed sale of defence or internal security
equipment is subject to strict vetting procedures,” which take into ac-
count inter alia the human rights situation in the country concerned. They
did not sanction the export from the United Kingdom of any defence or
internal security equipment likely to be used for internal repression.

Under the Labour government, in 1997 Britain announced the intro-
duction of new criteria for considering applications for the export of
conventional arms. This was to give effect to its manifesto commitment
not to export arms to regimes that might use them for internal repression
or international aggression. Under the new criteria there was a ban on
the export of equipment, such as electro-shock batons, where there is
clear evidence it has been used for torture.

Both Foreign Policy Documents of the 1990s noted that aid and devel-
opment assistance could be used to promote good government, including
accountability and respect for human rights, as an end in itself and as a
basis of economic and human development. There was an explicit linkage
between economic and political reform and human rights. In 1990, the
House of Commons was told that British development aid to Burma and
project aid to Somalia had been stopped on the grounds of human rights
abuses while project aid to the Sudan was being run down and pro-
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gramme aid promised to Sri Lanka had been postponed.®® In 1991 the
British government bilaterally curtailed aid to Malawi, Nigeria, and the
Gambia.

The Department for International Development issued a White Paper
in November 1997 entitled “Eliminating World Poverty: A Challenge for
the 21st Century.”®” This discussed the question under four headings: the
challenge of development; building partnerships; consistency of policies,
including giving particular attention to human rights, transparent and ac-
countable government, and core labour standards — building on the gov-
ernment’s ethical approach to international relations; and building sup-
port for development. Although it mentions human rights and
development, it does not attempt to promote any synthesis of human
rights ideas with those dealing with sustainable international develop-
ment.

VII. Conclusion

What are the main factors that have shaped British human rights foreign
policy since the Second World War? This chapter suggests that they can
be found in three separate areas: Britain’s interests; the way it has influ-
enced and been influenced by the developing international debate and
action on this subject; and the way it works domestically, including the
legacy of its historical development.

Over the period in question British governments have acted in the light
of both fixed and changing interests in the context of a long-standing
involvement with many corners of the globe. The process of decoloniza-
tion meant that British governments became progressively less concerned
about the problem of self-determination in their dependent territories in
the late 1950s as more became independent. They also found it easier to
accept the references to national self-determination that had been added
to both Covenants and were, despite these, finally able to sign both in
1968, and eventually ratify both in 1976. They also found it possible to
allow the right of individual petition to the European Human Rights
Commission and the compulsory jurisdiction of the European Court of
Human Rights to British citizens in 1966 and to citizens of its Crown
Dependencies (e.g. Jersey) and its dependent territories as early as
September 1967.68

The enduring interests continue to be Britain’s range of global con-
cerns (many of which can be seen in the way it acts as a permanent
member of the Security Council); its relationship with continental
Europe, both West and East; its relationship with the United States; and
the Commonwealth (though the weight given to it has changed both up
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and down over the years). The interrelationship between these was rec-
ognized in the 1950 House of Commons debate on the proposed Council
of Europe after the government had signed the Convention on 4 No-
vember. The FO minister then stated: “The policy of this government,
and the peculiar function of the United Kingdom, is to reconcile purely
European interests with the wider interests and connections upon which
European survival is dependent.” The Foreign Secretary sounded a note
of caution at the end of the debate when he noted that human rights
issues had got tangled up with Britain’s colonial troubles and its overseas
territories.®®

On a regional level, British governments have supported and become
more involved with the Council of Europe and the European Convention
on Human Rights. Their regional European interests have been strength-
ened since the 1970s through membership of the EU and their involvement
in the OSCE process. Human rights considerations have progressively
become more centre stage in both these European organizations.

British concern with the United States can be seen in their work with
President Roosevelt during the Second World War and subsequently.
They sought to ensure that two Covenants were drafted, in order to make
it easier for the United States eventually to ratify the ICCPR, and to co-
operate on human rights matters with the Carter administration in the
late 1970s. On the Commonwealth, as with other institutions, human
rights have slowly been pushed more centre stage.

Britain has also influenced and been influenced by the way the world
has developed internationally. British governmental concern for order
and justice in the world overall can be seen in its contribution to the
making of the UN Charter; the submission of a draft International Bill
of Human Rights to the United Nations in 1947; its determination to
develop international law, including appropriate global human rights
instruments (e.g. the Covenants; the Committee for the Elimination of
Racial Discrimination; and, most recently, the Convention on the Rights
of the Child); its changing attitude to self-determination; and its generally
constructive attitude to decolonization as well as its changed views on the
question of domestic intervention in the affairs of states. It is also notice-
able in the elaboration of Charter principles, and in the respect and co-
operation Britain has given to the treaty monitoring bodies.

Finally British governments’ attitudes to the human rights debate have
been affected by government’s historical development and the way it
works domestically. Both non-governmental organizations and the media
have affected its thinking. And the beginning of its racial legislation owed
much to the developments at the United Nations.

Labour governments have tended to take more initiatives in the field of
human rights and foreign policy. But, as Evan Luard pointed out in 1980,
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some double standards remained in effect, both from the government it-
self and in the context of public opinion. He maintained that the Labour
government’s close economic involvement in South Africa had con-
strained it to be cautious over sanctions. Its economic and strategic
interests had also prevailed in the context of Iran and of Argentina. He
also noted the effect of British need for oil on criticism of the Gulf states
and Saudi Arabia. He went on to state: “British governments have not
hesitated to express their condemnation of the policies of, for example,
the Soviet Union, Uganda, Chile and South Africa, because public opin-
ion at home demanded it. They have spoken out less strongly about the
policies of Equatorial Guinea, the Central African Republic, Uruguay,
Cuba and Ethiopia because British public opinion and even British
human rights organizations have not expressed themselves as strongly on
that subject, not because it is thought important not to prejudice relations
with those states.””°

These sorts of issues remain a challenge to the Labour government
now in office.
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Japan’s foreign policy towards
human rights: Uncertain changes

Yozo Yokota and Chiyuki Aoi

Japan’s foreign policy towards human rights was almost non-existent until
the 1980s. Japan avoided taking political risks in its external relations as
a matter of general principle, as exemplified by its single-minded pursuit
of economic self-interest. Human rights, being seen by Tokyo as highly
political and greatly complicating foreign relations, were not allowed to
interfere with central concerns such as the economy — and national secu-
rity. This posture resulted in contradictions with its pro-Western diplo-
matic allies in multilateral forums. Such a passive stance in human rights
diplomacy is, however, gradually giving way — albeit slowly — to a more
active one that gives some importance to human rights. This shift is still
uncertain. It ranges from support for the abstract principles of universal
human rights, and thus opposition to special Asian values, to a new for-
eign aid policy that sometimes includes considerations of democratization
and human rights in the recipient countries.

1. Introduction

In Japan, as in other nations, there is a contemporary effort to associate
national history with human rights. One can read that: “[E]ven before the
opening of doors to the world, under the Tokugawa Shogunate, there
were rules and customs in Japan related to human rights and humanitar-
ian concerns.”! These norms, however, sought to teach rulers principles
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of good governance, as in: “one should treat one’s subjects and subordi-
nates with benevolence and mercy,” based on Confucianism, Buddhism,
and traditional Japanese mores including Bushido. These norms were not
based on the concept of human rights as we understand them today. Such
norms reflected not entitlement of persons but wise guidelines for rulers.
They were thus very different from the concept of human rights found in
the writings of Western political philosophers such as Jean-Jacques
Rousseau, Montesquieu, and John Locke, or in such Western historical
documents as the English Magna Carta of 1215, the Petition of Right of
1628, the Bill of Rights of 1689, the Virginia Declaration of Rights of
1776, or the French Declaration of the Rights of Man and of the Citizen
of 1789.

It is therefore correct for Professors Kentaro Serita and Pierre-Marie
Dupuy to begin the analysis of Japanese practice in the field of human
rights by reference to the human rights provisions of the Meiji Constitu-
tion of 1889.% Indeed, the Meiji Constitution provided for some basic
freedoms and rights, understood as human rights in the Western sense of
the term, such as the freedom of residence and movement (Art. 22), the
principle of no arrest, detention, interrogation, or punishment except
under the law (Art. 23), the right to a fair trial (Art. 24), the right to
property (Art. 27), the freedom of religion (Art. 28), the freedoms of
expression, print, assembly, and association (Art. 29), and the right to
petition (Art. 30).

However, those rights and freedoms were subjected to the prerogative
of the Emperor in the event of war or national emergency (Art. 31).
Furthermore, many of those rights and freedoms were ensured only
within the scope of the law. In other words, such rights and freedoms
could be restricted by legislation passed by the Diet. In 1925, the infa-
mous Maintenance of Public Order Act (Chian-iji Ho) was promulgated,
and under this act serious human rights violations were committed by
special police and other governmental officials.?

The Meiji Constitution’s provisions for freedoms and rights had another
serious limitation. Such freedoms and rights were granted only to Japanese
subjects. Accordingly, foreigners in Japanese territories or non-Japanese
residents in territories under Japanese military occupation did not ipso
facto enjoy the constitutional rights and freedoms. Consequently, many
Koreans, Chinese, Filipinos, etc., suffered from serious human rights vio-
lations committed by Japanese military and civilian officials under their
rule without the protection of constitutional provisions.

The situation drastically changed after Japan’s defeat in the Second
World War. Under the occupation administration by the General Head-
quarters of the Allied Forces headed by General Douglas MacArthur, a
new Constitution was enacted. It did not abolish the imperial system itself
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but took away from the Emperor practically all of the political powers
and prerogatives he used to enjoy under the old Meiji Constitution. Ar-
ticle 1 of the new Constitution stipulates that “[TThe Emperor shall be the
symbol of the State and of the unity of the people, deriving his position
from the will of the people with whom resides sovereign power.”” Article
3 further provides that ““[T]he advice and approval of the Cabinet shall be
required for all acts of the Emperor in matters of state, and the Cabinet
shall be responsible therefor.” In other words, the new Constitution
clearly provides that Japan would henceforth be a democratic state where
the real source of power lies in the people rather than the Emperor.

Based on this democratic principle, the new Constitution contains
many provisions for the protection of human rights and fundamental
freedoms. Article 11 provides in general terms that “[TThe people shall
not be prevented from enjoying any of the fundamental human rights.
These fundamental human rights guaranteed to the people by this Con-
stitution shall be conferred upon the people of this and future generations
as eternal and inviolate rights.”” Professor Nobuyoshi Ashibe, a contem-
porary authority on the Japanese Constitution, writes that the expression
“inviolate rights” contained in this provision means: “contrary to the
rights and freedoms provided in the Meiji Constitution which could be
restricted by law, these fundamental human rights cannot be violated by
any State powers including not only the Government but also the Diet.””*

There are two more articles in the new Constitution related to human
rights that are of a more general nature. Article 13 provides: “All of the
people shall be respected as individuals. Their right to life, liberty, and
the pursuit of happiness shall, to the extent that it does not interfere with
the public welfare, be the supreme consideration in legislation and in
other governmental affairs.” Paragraph 1 of Article 14 further provides:
“All of the people are equal under the law and there shall be no dis-
crimination in political, economic or social relations because of race,
creed, sex, social status or family origin.”

On the basis of the general provisions referred to above, the new Con-
stitution contains many detailed provisions for the protection of human
rights, which can be classified for convenience into three categories under
the headings: (a) basic freedoms; (b) civil and political rights; and (c)
economic, social, and cultural rights.

First, the new Constitution guarantees to the people such basic free-
doms as: freedom of thought and conscience (Art. 19), freedom of reli-
gion (Art. 20), freedom of assembly and association as well as of speech,
press, and all other forms of expression (Art. 21), freedom to choose and
change one’s residence and to choose one’s occupation (Art. 22, para. 1),
freedom of all persons to move to a foreign country (Art. 22, para. 2), and
academic freedom (Art. 23).
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Secondly, the Constitution also ensures many civil and political rights,
which are much more detailed and comprehensive than those of the Meiji
Constitution. For example, the right of peaceful petition (Art. 16), the
right to sue for redress from the state in the event one has suffered
damage through an illegal act of any public official (Art. 17), the right not
to be held in bondage (Art. 18), the right to life or liberty, including the
principle of no criminal penalty except according to procedure estab-
lished by law (Art. 31), the right of access to the courts (Art. 32), the right
not to be apprehended except upon warrant issued by a competent judi-
cial officer (Art. 33), the right of all persons to be secure in their homes,
papers, and effects against entries, searches, and seizures (Art. 35), the
right not to be subjected to “torture” or “cruel punishments” (Art. 36),
the right (of the accused in criminal cases) to a speedy and public trial by
an impartial tribunal and to the assistance of competent counsel (Art. 37,
paras. 1 and 3), the right not to be compelled to testify against oneself
(Art. 37, para. 1), and the right not to be held criminally liable for an act
that was lawful at the time it was committed and not to be placed in
double jeopardy (Art. 39).

Thirdly, the new Constitution further provides for a number of basic
human rights that could be broadly characterized as economic, social, and
cultural rights. This category of rights was not found in the old Meiji
Constitution. Article 25, paragraph 1, of the new Constitution, for exam-
ple, stipulates that: “[A]ll people shall have the right to maintain the
minimum standards of wholesome and cultured living.” Article 26, para-
graph 1, provides that: “[A]ll people shall have the right to receive an
equal education correspondent to their ability.”” Furthermore, Article 27
provides for “the right to work,” while Article 28 provides for ‘“‘the right
of workers to organize and to bargain and act collectively.” Finally, Ar-
ticle 29 sets forth the “right to own or to hold property and the right to
just compensation in case private property is taken for public use.”

As shown above, the provisions for fundamental human rights in the
new Constitution of Japan are much more detailed and comprehensive
than those of the old Meiji Constitution. They are also without restriction
by the Emperor’s prerogatives, by the government’s powers, or by legis-
lation. As human rights advocates, activists, and specialists now point out,
however, legal provisions of human rights are one thing but the actual
protection of human rights is another.> Particularly when it comes to hu-
man rights consideration in Japanese foreign relations, the government’s
stance was more passive than active even after the Second World War
until the mid-1980s. The Constitution’s many detailed provisions for fun-
damental freedoms and human rights did not directly impact foreign
policy to any appreciable extent.
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II. Domestic factors
The traditional situation

As with any other state, Japan’s foreign policy can be considered as an
outgrowth of its domestic political and social dynamics, interacting with
the international environment.

One important domestic determinant of the Japanese approach to
human rights abroad is the legacy of its behaviour in the 1930s and 1940s.
After 1945, Japan, unlike some of its Western counterparts, did not feel
itself to be in a position to promote international human rights standards.
This was mostly owing to the recognition of its own serious and system-
atic violations of human rights committed before and during the Second
World War, particularly in neighbouring Asian countries. Japan thus felt
itself to be in a position to learn, rather than preach, about human rights,
which it acknowledged as an imported concept from the West. Such re-
serve fitted well with an emerging preference for quiet diplomacy and a
low-profile and non-confrontational approach, or equi-distance stance, to
international relations in general. Thus Japan’s “lessons of history” fitted
with its emerging national style in foreign policy. Both history and diplo-
matic style led to a desire to avoid the subject of human rights in the in-
ternational arena.

Other important factors also supported this orientation. For much of
the time between renewed independence (1952) and the 1980s, Japan was
ruled by the Liberal Democratic Party (LDP), which reflected primarily
business interests and emphasized a foreign policy of economic self-
interest. The destruction caused by the Second World War naturally led
to a central emphasis on economic growth and recovery. This emphasis
was generally endorsed by the United States, first Japan’s occupier and
then its principal security and trading partner.

These LDP conservative governments built up a strong bureaucratic
system that was itself devoted to traditional concerns in foreign policy
such as economic interest and national security (traditionally under-
stood). It should be stressed that dependence on bureaucracy in foreign
policy-making and its implementation was particularly notable in the field
of foreign economic aid, the single most visible foreign policy area for
Japan. In Official Development Aid (ODA) policy, 19 agencies including
the Ministry of Foreign Affairs (MOFA), the Ministry of Finance (MOF),
and the Ministry of Construction hold their own ODA budget.® In par-
ticular, with regard to highly technical multilateral economic assistance,
the Ministry of Finance has traditionally exercised the strongest authority
over aid policy. MOF and other economic bureaucracies, particularly the
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Ministry of International Trade and Industry (MITI), have never consid-
ered human rights as within their routine competence.

For its part, MOFA lacked a unit specialized in human rights issues
until 1984, when the Human Rights and Refugee Division was created in
what was then the United Nations Policy Bureau. The creation of this
division was clearly an important improvement, particularly given that
only a few officers had been assigned to human rights issues prior to its
creation. With its initial size of 10 persons, however, it was difficult for
such a small division to do much more than just meet various human
rights reporting obligations under various treaties, and deal with a grow-
ing number of Indo-Chinese refugees in the 1980s, and other related
issues.”

Economic ministries such as MOF, MITI, and the Economic Planning
Agency, strengthened relative to politics as well as other bureaucracies
during the period of rapid growth in the 1960s, became influential in
determining multilateral and bilateral foreign aid, but their authority and
mandate do not touch upon human rights aspects. Thus Japan’s bureau-
cracy lacked a structure suited to the formulation of foreign policies
that were sensitive to human rights and other political elements. The
Civil Liberties Bureau of the Ministry of Justice is responsible for do-
mestic human rights issues, but foreign relations do not fall under its
responsibility.

Finally, the mass public supported the élite’s orientation toward a
conservative and low-key foreign policy that emphasized economic self-
interest under the protection of the US security umbrella. There was
widespread public deference to a conservative and élitist democracy. In-
terest groups that demanded a different orientation, i.e. more emphasis
on human rights, were weak or mostly lacking in influence.

During this period domestic human rights issues were indeed debated.
But, ironically, this domestic debate served to reinforce passivity on
human rights abroad. Because the domestic debates revealed ideological
differences and great complexity, conservative governments found added
reason to remain mostly silent on international human rights. Domestic
debates covered such subjects as dowa issues (group of persons histori-
cally considered to belong to a lower caste, thus subject to serious dis-
crimination), labour rights, the treatment of Koreans residing in Japan,
and indigenous Ainu people. Less politicized human rights issues — free-
dom of expression, religion, and the press, children’s rights, women’s
rights, and rights of the mentally handicapped — remained strictly domestic
issues. Parts of the all-powerful bureaucracy that focused on domestic
issues might take up such questions, but the Foreign Ministry and other
related offices were indifferent.

However, some of these human rights issues that were debated in
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Japan began to be raised in various UN forums, usually triggered by a
number of non-governmental organizations, which often put the govern-
ment in a defensive position. For example, the International Labour
Organization took up the issue of labour rights in national corporations in
Japan during the late 1950s to 1960s at the request of the labour unions
(Sohyo). ILO investigations, although leading to some progressive
changes in Japan, certainly did not encourage conservative governments
to take a leadership position on other human rights issues at the United
Nations.

ITI. Indications of change?

Since the mid-1980s, Japan’s institutions have become more prepared to
deal with human rights concerns more systematically — at least relative to
the past. Japan’s more active participation in international human rights
forums contributed to this change. The size of the Human Rights and
Refugee Division was expanded to more than 20 by the 1990s.® The
Foreign Policy Bureau was created in 1993, supervising the United Na-
tions Policy Division, the Human Rights and Refugee Division, and other
divisions. A more integrated foreign policy resulted, with more attention
to human rights.

In the early 1990s, some signs of change in the conservative political
alignment also emerged. Most notably, the shift in the political power
alignment in the “‘reformist” era of 1993-1994 and the historic liberal—
conservative coalition era of 1994-1996 gave a momentum to addressing
issues that had not been dealt with under conservative one-party rule,’
including war reparation issues. In general, the historical consensus on
foreign policy preferences among the conservative political forces, the
bureaucracy, business, and the public became disrupted during these
eras. The LDP’s ties with the bureaucracy were weakened, and the pub-
lic, discontented with a number of corruption incidents involving public
officials, had less confidence in the bureaucracy.'®

One notable example reflecting this changed political environment
was the public attention given to the issue known as “‘comfort women,”
and the subsequent actions taken by the conservative—liberal coalition
government on this issue. Following the Miyazawa LDP government’s
initiative on starting an investigation — a measure considered to be ex-
tremely open by the standard of preceding conservative governments —
plans to deal with this issue gradually materialized under the coalition
government.!! The final compensation plan itself can best be perceived
as a result of inter-party negotiation within the coalition government,
indicating increased policy inputs from the former opposition parties
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and the changed role of the bureaucracy.'? The decision-making process
also involved independent experts and non-governmental organizations,
encouraging the government often behind the scenes to make a timely
decision and implement the plan. Such a political process was quite dif-
ferent from traditional foreign policy-making, which was heavily influ-
enced by the bureaucracy and business. This was also a case where non-
governmental organizations in the area of human rights were more active
and influential in their demands on the government. Given the rapid
changes in Japanese politics that brought the LDP back to power, how-
ever, one cannot make any firm conclusions about the political founda-
tion of Japanese foreign policy-making, particularly in the area of human
rights diplomacy.

Another case of important change may be in the area of foreign eco-
nomic policy. The Ministry of Finance and the Ministry of Foreign Affairs
seem to be cooperating more closely and giving more attention to human
rights. This tentative evaluation stems from the adoption of the 1992
ODA Charter (as explained below), with its provisions on human rights
and democracy, and from the expansion of Japan’s aid to former Soviet
Union republics and Eastern Europe, where transitions to market
democracies have required new thinking at MOF and MOFA. One study
suggests that Japanese involvement in the politicized East European
development encouraged closer coordination between these ministries.*?
Yet these collaborations appear at best ad hoc and selective. Thus,
national domestic factors in Japanese foreign policy-making exhibit some
sporadic changes in selected issue areas, necessitated by the changed
domestic and international environment. There are both continuities and
changes.

IV. Multilateral policy
Status of the International Bill of Rights

Japan did not become fully part of the international human rights regime
until the very end of the 1970s. This was yet another reason for Japan’s
mostly passive stance concerning the advancement of international
human rights up until that time. Japan ratified the two basic Covenants
on Civil and Political Rights and on Economic, Social, and Cultural
Rights in 1979, preceded by two treaties in the 1950s — namely, the Con-
vention on the Political Rights of Women (1955) and the Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others (1958). In the early 1980s Japan started to partici-
pate in various UN human rights mechanisms. Japan was elected by the
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Economic and Social Council (ECOSOC) to the UN Commission on
Human Rights for the first time in 1982, and two individual Japanese
experts participated in the UN Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities for the first time in 1984. In that
same year, in order to coordinate activities related to human rights, the
Ministry of Foreign Affairs established the Human Rights and Refugee
Division (noted above). Subsequently, Japan ratified a range of human
rights treaties: the Convention Relating to the Status of Refugees (1981);
the Convention on the Elimination of All Forms of Discrimination
against Women (1985); the Convention on the Rights of the Child (1994);
and the International Convention on the Elimination of All Forms of
Racial Discrimination (1995).

As of 1998 Japan had not ratified the First Optional Protocol to the
Covenant on Civil and Political Rights, based on the view that its provi-
sions are not compatible with the principles of the separation of power
and judicial independence.!* Japan also is not a party to Article 41 of the
Covenant on Civil and Political Rights. Although Japan has registered no
formal reservations with regard to the Covenant on Civil and Political
Rights, it has put a de facto reservation on its Article 22(2) on the labour
rights of public employees, as well as the related Article 8(2) of the
Covenant on Economic, Social, and Cultural Rights.** It has put the fol-
lowing reservations on the Covenant on Economic, Social, and Cultural
Rights: Article 7(d), in particular the right to remuneration for public
holidays, based on the domestic law that leaves the matter to each cor-
poration and labour union; Article 8, para. 1(d), the right to strike of the
police and armed forces, which is understood by the Japanese govern-
ment to include fire-fighters and state administrators; and Article 13,
para. 2(b) and (c), the government’s duty to introduce free education
progressively in higher education.

The gap between the provisions of the International Bill of Rights and
the Japanese domestic legal system and social practice in some issue
areas has been suggested as an explanation for the delay in Japan’s rat-
ifying some international human rights conventions. Domestic contro-
versy has been acute on such issues as nationality law, labour rights for
public workers, the death penalty, women’s rights, minority rights, the
rights of elders, and the rights of the handicapped.!® However, in contrast
to the case of the United States, where resistance is strong against
accepting meaningful international modifications of its national law,
Japan has had relatively few public controversies over adhering to inter-
national human rights instruments once the policy has been decided by
the government.

Joining the international legal regime on human rights has had some
positive effects on some areas of the Japanese legal system over the long
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run. For example, in 1985 Japan’s nationality law, which had denied na-
tionality to children born in Japan to Japanese mothers but non-Japanese
fathers, was changed in accordance with international standards so as not
to discriminate on grounds of gender. The Covenants and other human
rights conventions, particularly the Convention on the Elimination of All
Forms of Discrimination against Women, have served as a basis from
which to reassess family law and other domestic laws and practices con-
cerning women'’s rights, though improvements are still called for by vari-
ous civil groups.!” One notable event in the domestic application of these
international instruments was the case in which the Sapporo District
Court of Japan recognized the indigenous character of the Ainu people,
reflecting the debate on the rights of indigenous people at the United
Nations.

Japan’s earlier position concerning the drafting of the two central
Covenants, as expressed in debates in the General Assembly, is note-
worthy. Tokyo tended to see itself as a developing economy and thus
adopted some positions that were usually associated with the global
South. On other issues Tokyo sought a middle ground between Western
states and developing countries, in particular, neighbouring Asian
states.'® In the 1950s, for example, Japan participated in the debates
concerning the draft Covenant on Economic, Social, and Cultural Rights.
Tokyo emphasized its commitment to improving living standards and the
need for international cooperation to achieve it.'® At the adoption of the
Covenant on Civil and Political Rights and the First Optional Protocol
during the twenty-first session of the General Assembly, Japan generally
sided with the non-aligned nations. It argued against the proposed man-
datory arbitration system, based on the view that such a system might be
suited to advanced states but was difficult to accept for the majority of
states with different domestic circumstances.? Japan then abstained in
the vote on the First Optional Protocol, on the basis that individual peti-
tions would be an inappropriate system that would be difficult to admin-
ister, likely to be politically abused, and unlikely to be adopted.?!

As Japan joined other UN human rights forums, its activities in human
rights standard-setting accordingly diversified to include a wider range
of issues. Normally taking a pro-Western stance, Japan in principle
endorsed both International Covenants in the UN forums — as we have
seen. Until the 1980s, however, Japan’s position on human rights was
rather equivocal. Tokyo observed the politicization of human rights
issues during the Cold War, and especially the differing interpretations by
the Western states and the developing and socialist countries. The dif-
ferences were pronounced concerning group rights versus individual
rights, and universality versus cultural relativism and particularism.
Japan’s commitment to the international human rights principles and
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standards was nevertheless strengthened in the 1990s. Japan became
more outspoken in its assertion that international human rights standards
are universally applicable to all states, regardless of their social, cultural,
or economic particularities.

In official statements on the occasion of the World Conference on
Human Rights in Vienna held in June 1993, Tokyo supported the uni-
versality and indivisibility of human rights, carefully distancing itself from
those Asian states championing ““Asian values.” Japan also claimed that
human rights should not be sacrificed to development, and reaffirmed the
role of Official Development Assistance (ODA) in promoting the human
rights of individuals.?? Likewise in the Asia Regional Preparatory Meet-
ing for the World Conference on Human Rights, held in Bangkok in
March 1993, Japan defended the universality and indivisibility of human
rights. It contested the sections of the Bangkok Declaration that opposed
linking aid to human rights. The Japanese delegation stated: ‘“‘Japan
firmly believes that human rights are universal values common to all
mankind, and that the international community should remain committed
to the principles set forth in the Universal Declaration of Human Rights
... It is the duty of all States, whatever their cultural tradition, whatever
their political or economic system, to protect and promote these values.”??

Thus, in so far as abstract principles are concerned, Japan’s commit-
ment to international human rights standards became clearer in the
1990s, and its endorsements of international human rights norms became
more explicit.

Regional developments

There is no regional intergovernmental organization for human rights in
Asia, unlike most other regions of the world. There has been a consistent
tendency in the Asian region to detach human rights dialogues from
political and economic processes, especially within the Association of
South East Asian Nations (ASEAN). State sovereignty is a particularly
sensitive issue in Asia. Most Asian governments have argued that there
is a necessity to accommodate multiple types of political systems within
the region’s diplomatic and security frameworks. The complexity of the
region’s colonial experiences, ethnic compositions, and institutional his-
tory on which authorities are founded further adds to the sensitivity of
the issue of sovereignty.?*

Furthermore, relative economic success in the region — until the eco-
nomic crisis in 1998 — contributed to the growing assertiveness of some
policy-makers. They claim that human rights are Western concepts and
are not to be accommodated within “Asian ways” of promoting and
maintaining domestic stability, peace, and economic prosperity.>> Most
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Asian leaders have been extremely sensitive about what they regard as
Western attempts to influence their domestic affairs. Thus they have long
opposed linking trade or aid with human rights.

In this context the 1993 Bangkok Declaration on Human Rights can be
seen as yet another manifestation of such Asian leaders’ dislike of the so-
called human rights diplomacy as practised by the Western nations. In the
conference held in preparation for the Vienna World Conference on
Human Rights, Asian leaders emphasized that human rights implemen-
tation should also consider countries’ socio-economic and cultural back-
grounds. China specifically argued that development should be given
priority over civil and political rights in certain circumstances.?®

Japan’s main foreign policy interest in the region has traditionally been
economic and, even though Japan has recently sought to assume some
political role in the region, it has not been so active yet in promoting
human rights. Its approach to human rights violations in the region has
been pragmatic and country specific.?’

Three interrelated factors account for this pragmatism, in addition to
the general sensitivity over sovereignty in the region. The first factor is
the security concern. Japan has long considered it important to keep
China politically stable and economically ‘“‘modernizing.” Hence, it has
been hesitant to apply conditionality to its aid based upon China’s human
rights record. It believes that an isolated China is highly destabilizing
given the territorial disputes surrounding China, and given the unstable
political situation in the Korean peninsula and in Indo-China. In addition,
it understands China as a polity that is not susceptible to outside pres-
sures, thus negative human rights diplomacy — sanctions and other puni-
tive inducements — would be counter-productive. Other countries, such as
Indonesia, are both important exporters of natural resources vital to
Japan’s national security and economy as well as important markets for
its investment and goods, as Japan reduces its dependence on the US
market. These economic factors are closely linked to Japan’s security
concerns.

The second factor behind Japan’s pragmatic approach to human rights
in Asia is its identity as a mediator between East and West.?® From the
mid-1950s, Japan sought to identify closely with Asian countries as well
as to cooperate with the free democratic nations as the foundation of its
foreign policy.?® Further, it is seeking a more active role in Asia through
multilateral political and economic forums such as the Asian Develop-
ment Bank, the ASEAN Regional Forum, and the Asia-Pacific Economic
Cooperation network. Such a dual role, however, has been difficult to
play in human rights diplomacy. Japan has often found itself in the awk-
ward position of having to balance Asian and Western preferences. One
such example was the Tiananmen Square incident, where Japan’s inter-
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mediary efforts evoked considerable suspicion and criticism among the
Western nations.*® More recently, at the Bangkok meeting preceding the
World Conference on Human Rights, Japan, having supported the uni-
versality of human rights, was subject to considerable criticism by some
Asian representatives including China.>!

The third element behind the Japanese reluctance to play Western-
style human rights diplomacy in Asia is its colonial and military history,
as we noted earlier. Owing to its historical relations with its Asian
neighbours, Japan has not been in a position to speak strongly for human
rights. Even though Japan has vigorously pursued its goal of establishing
friendly relations and a leadership role in Asia, its true intentions have
often been viewed with suspicion by its neighbours.

In sum, unlike Europe, Asia is far from building a common framework
for dealing with human rights issues within the region. Japan has been re-
luctant to assume leadership for human rights largely owing to economic
and security considerations, a desire to mediate between Western and
Asian states, and its historical record. True, in recent years, Tokyo has
exercised leadership in conflict-resolution and peace-building activities
in Cambodia, in peace-making in the Korean peninsula, and in actions
against nuclear testing in China. But, with the exception of Cambodia,
where considerable attention to human rights was involved, Japan’s
leadership was shown mainly in the areas of security and development.

At the time of the admission of Myanmar (Burma) to ASEAN, a major
event concerning ASEAN, Japan quietly observed the event, signalling
its approval of the ASEAN argument for constructive engagement, in
contrast with some Western governments which were more critical of
Myanmar’s admission. With regard to the coup in Cambodia in July 1997,
when the then Second Prime Minister, Hun Sen, expelled the First Prime
Minister, in violation of the Paris Peace Agreement and the prior election
results, Japan also took a position largely in line with the ASEAN
approach to Cambodia. Unlike some Western states, Japan did not offi-
cially freeze its Official Development Aid to Cambodia, though much of
its implementation in effect ceased after the event. Japan also supported
the ASEAN decision to postpone Cambodia’s entry to ASEAN and
continued dialogues with the Cambodian government, expressing its view
that peace in that country was indispensable and that human rights must
be respected.?? Japan then provided both financial contributions and
personnel to supervise the general election held in 1998.

In this regard, it is noteworthy that the Japanese government has sup-
ported the idea of establishing a regional human rights mechanism. In the
UN General Assembly as well as in the UN Commission on Human
Rights, it has sponsored resolutions that state that any region without
regional arrangements for human rights protection should promote dis-
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cussions towards establishing one.??® Since 1995 the Japanese government
has also held an international symposium for human rights experts from
the region, with a view to promoting further discussions concerning the
possibility for a regional mechanism for human rights in the Asia and
Pacific region. Such an effort may be seen as Tokyo’s cautious but in-
creasingly active stance in the field of human rights.

International financial institutions

Multilateral economic aid through the World Bank, the International
Monetary Fund (IMF), and regional development banks has been an im-
portant element in Japan’s foreign policy. In addition to bilateral aid,
multilateral aid has served to advance Japan’s interests, such as increas-
ing its multilateral influence, developing Asian markets, promoting
favourable relations with recipient countries, and reducing a large mone-
tary surplus that had attracted considerable international criticism. The
importance Japan attaches to multilateral development agencies has
increased in the post-Cold War era,** and is likely to remain high in the
near future — even though Japan decided to reduce its contribution to
multilateral agencies by some 10 per cent in 1998 as a result of economic
difficulties.

Japan has practically been silent on issues related to human rights in
international financial institutions. Under the banner of ‘“Seikei Bunri,”
meaning the separation of economic issues from political considerations,
a slogan that has dominated Japanese foreign economic policy since the
1960s, Tokyo has been rather careful not to be seen as pursuing political
objectives through multilateral financial institutions. Japan likewise tends
to oppose any political conditionality argument in multilateral financial
institutions designed to induce recipient governments to curb human
rights violations, especially pertaining to ASEAN states.?> This tendency
corresponded to the basic thinking in Japan — until the adoption of the
1992 ODA Charter — that political and human rights conditionalities
in development aid were inappropriate in light of the principle of non-
intervention in the internal affairs of recipient states. This tendency can
also partly be attributed to the fact that the economic ministries, which
have considered human rights issues as outside their competence or con-
cern, hold direct responsibility for matters related to development banks.
Further, the complexity of the development assistance process in Tokyo,
involving close to 20 ministries and agencies, adds to the difficulty of
achieving the coordination required for the integration of human rights
with development aid.

The Asian Development Bank (ADB) is the only notable multilateral
financial institution initiated and shaped by Japan, albeit under the gen-
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eral US tolerance particular to the era around the time the Bank was
created and developed.®® Since the establishment of the ADB in 1966,
Japan has been one of the two largest shareholders of the Bank, co-equal
with the United States.’” All ADB presidents have been Japanese,
mostly seconded from the Ministry of Finance. Since the mid-1980s, as
Japan became particularly keen to increase its influence in the Bank to
suit its general diplomatic agenda,*® its financial presence became stron-
ger in the Bank. In 1996, Japan’s contribution to the Asian Development
Fund (ADF), a soft-loan arm of the Bank, stood at US$9,351.70 million
out of total contributed resources of US$18,203.26 million. The US con-
tribution was only US$2,287.91 million.*° Japan’s contribution to the
Technical Assistance Special Fund in 1996 amounted to about 56 per cent
of the total supplied.*® Between 1988 and 1996, Japan contributed
US$633.9 million to the Special Fund.*! Thus Japan’s potential leverage
in ADB is great, should it choose to link human rights conditions to such
financial contributions.

In line with most international financial institutions, however, the ADB
has followed strictly ““non-political” objectives, with particular emphasis
on developing infrastructure and industries in the region. The ADB has
been particularly reluctant to link human rights with its operational
objectives in any way. This reluctance can partly be attributed to the
sensitivity of the Bank’s shareholders, which include Asian states that
particularly disfavour human rights diplomacy. Furthermore, the nature
of Japanese leadership in the Bank can also be considered as a factor
behind such reluctance to link aid to human rights in the Asian context.
As noted, human rights did not receive much attention in Japanese for-
eign economic policy until 1992 when the ODA Charter was adopted.
Even after 1992, Japan’s interest in the ADB’s policies and operations
remained primarily economic and strategic. As Woo-Cumings points out,
Tokyo’s rationale for creating and supporting the Bank was primarily to
augment the market in Asia for Japanese capital and goods.*? Japan
remained committed to trying to achieve a vertical integration of Asian
markets.

The Bank’s lending patterns suggest that they reflect Japanese prefer-
ences. Indonesia, one of the main recipients of Japanese bilateral aid, has
also been a main recipient of the Bank’s multilateral loans. Indonesia
received the highest percentage of Ordinary Capital Resources (OCR)
loans among all recipient countries between 1978 and 1992, receiving
more than 30 per cent of total OCR loans between 1983 and 1992.43
China has also consistently been a major recipient since it joined the
Bank in 1986, receiving 12.3 per cent of total OCR loans in the 1988—
1992 period and 31.5 per cent in the 1993-1996 period.** Smaller but
growing countries in South-East Asia such as Thailand, Vietnam, and
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the Philippines received approximately 6 per cent of total loans in 1996,
which coincided with Tokyo’s interest in the South-East region.*?

Some point out that such lending patterns at times conflicted with
socio-economic rights in certain poorer countries in the region. The
Bank, however, has put more emphasis on poverty reduction and social
infrastructure since the 1980s and, more recently, on governance issues to
increase transparency in economic management. But, like the World
Bank, the ADB continues to resist overt and explicit linkage to human
rights. As at the World Bank, governance issues are understood mostly in
accounting terms like transparency, not in terms of democracy and civil
rights.

The general reluctance in the ADB to implement political condi-
tionality based upon human rights records can be overcome in the case of
exceptionally severe human rights violations, under the pressure of some
key shareholders such as the United States. One such case was China,
where after the Tiananmen Square incident in 1989 Japan followed the
United States and other Western donors in suspending ADB loans to
China. World Bank loans were also frozen after the event. In general,
however, Japan played an intermediary role between China and major
Western donors in the post-Tiananmen ADB process. This was consistent
with Japan’s intermediary role in getting China to join the ADB in
1986.*° After Tiananmen, having supported an early partial freeze on
ADB loans to China, Japan then successfully lobbied in November 1990
for an approval of a US$50 million agricultural loan and a US$480,000
technical assistance (TA) grant to China.*” In April 1991, at the ADB
Board of Directors’ meeting, Japan pressed for a full resumption of loans
to China.*® These actions inside the ADB coincided with Japanese
actions outside the Bank. The ADB, nevertheless, was not the only
agency to resume loans to China. The World Bank also decided partially
to resume loans to China in February 1990, a move that indicated waning
US interest in continued sanctions against China through multilateral
banks as well as through private transactions.*’

After the 1997 coup in Cambodia by Second Prime Minister Hun Sen,
the processing of ADB loans and TA grants was suspended, although the
implementation of existing loans and TA projects continued. No expla-
nation was given by the Bank about its position in response to the coup.
Given the complexity of the problems this coup entailed, there was a
general lack of consensus on what measures could realistically and legiti-
mately be taken among the ADB shareholders.

Since the 1990s Japan’s traditional development philosophy has been
in some disarray, mainly because of the new thinking about development
stemming from the East European situation. There had been a tendency
among the economic ministries in Tokyo to argue that there is an Asian
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model of development, which favours political stability and an active and
large governmental role, and that this model is more suitable to devel-
oping countries. Preference for this Asian or non-Western model of
development persisted in the Japanese economic bureaucracy, despite
rhetoric from other parts of the state rejecting Asian values and endors-
ing universal human rights. Japan’s continuing support for this model can
be compared to Western liberal models of development integrating lib-
eralization, democratization, and other human rights simultaneously.

As Japan started to provide economic aid to Eastern Europe, where
democratization was an official objective of the transition from commu-
nism that was supposedly as important as the introduction of a market
economy, it found itself supporting both development models — the lib-
eral one in Eastern Europe and the illiberal one in the non-Western
world. This was not necessarily irrational, but it was not fully consistent
with the new rhetoric, as at Vienna in 1993, in favour of universal human
rights.

In 1990, for example, then Prime Minister Toshiaki Kaifu visited
Europe and agreed that Japan would provide economic assistance to
Eastern Europe aiming at democratization and privatization.’® He also
agreed to support the European Bank for Reconstruction and Develop-
ment (EBRD). The EBRD is the only development bank that includes
advancing democracy and human rights in its mandate. The Bank does
take democracy and human rights into account in its loan making, and
Japan has been supporting these policies, holding a share of 8.5 per cent,
second to that of the United States and the same as that of Germany,
France, and England.>!

Japan’s support for the EBRD can be understood as compatible with
its policy to collaborate with the Western states. Japan’s involvement in
the EBRD is also quite limited compared with that of ADB, where Japan
holds a predominant status and influence in management. However,
these developments in the context of Eastern Europe are adding another
dimension to Japanese multilateral aid policy, even though opinions are
not at all uniform among policy-makers about the compatibility of such
developments with the older approach.

United Nations

Since it joined the United Nations in 1957, Japan has attached particular
importance to the organization, placing it in the centre of its foreign
policy concerns together with cooperation with Western states.’? Tokyo
has considered it imperative to cooperate with other states in the United
Nations to endorse the purposes of the organization, including human
rights, partly as a means to heighten its international status, which suf-
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fered greatly under the legacy of Tokyo’s policies in the 1930s and 1940s.
As already noted, Japan’s policy towards human rights at the United
Nations became more active from the early to mid-1980s when the gov-
ernment and private experts became members of various UN human
rights bodies. Against the background of membership in the General
Assembly, Japan’s participation in the Human Rights Commission from
1982, and its nationals’ involvement in the Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities from 1984, enabled
Japanese, whether as instructed governmental representatives or as
uninstructed individual experts, to take part in the regular UN forums
concerning human rights, thus diversifying its activities in the field of
human rights. As is true for other states, most uninstructed Japanese
experts, although not state officials, are drawn from a social network that
broadly includes state officials, and they normally stay in close contact
with state officials. Japan was also sometimes elected to the UN Security
Council, which increasingly dealt with human rights issues after the Cold
war. In addition, after the ratification by Japan of the two Covenants in
1979, Japanese nationals began to be elected to the Human Rights Com-
mittee that monitors the International Covenant on Civil and Political
Rights.

Even though, as we shall see, Japan tends to be clearly cautious in
openly practising human rights diplomacy in bilateral relations, in the UN
forums it has maintained in essence a liberal position on human rights
very similar to that of other Western-style democracies. This tendency
became clearer as the 1990s progressed, partially reflecting Tokyo’s
greater interest in a more active multilateral diplomacy. This activism, in
turn, was said to be linked to Japan’s interest in securing a permanent
seat on the UN Security Council.

In grave humanitarian crises in the post—Cold War period, such as in
the former Yugoslavia, Rwanda, Somalia, Zaire (Democratic Republic of
the Congo), and elsewhere, Japan was in general supportive of all UN
Security Council resolutions and decisions, providing large financial con-
tributions to UN peacekeeping and humanitarian activities. It has also
supported the establishment of international tribunals for the former
Yugoslavia and Rwanda. It voted in favour of the draft statute for a
standing international criminal court, linked to the United Nations, at a
diplomatic conference in Rome in July 1998. Even though it has not made
special efforts to increase the small budget allocated for the Office of
the UN High Commissioner for Human Rights, a budget amounting
to merely 1 per cent of the total UN budget, it has contributed special
resources for its technical assistance and handling of information. Japan
has made major contributions to the UN Office of the High Commis-
sioner for Refugees, where a Japanese national, Sadako Ogata, heads the
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agency centrally involved in many human rights and humanitarian issues.
Yet, within this broader framework of liberal multilateral diplomacy,
Japan reserves some degree of flexibility in its approach towards certain
individual countries, as exemplified by its attitude to China — and more
recently to Myanmar.

Since the Tiananmen incident, Japan has joined other Western states
in the UN Commission on Human Rights to sponsor draft resolutions
critical of China’s human rights record. The draft resolutions, initiated
by the United States and European states such as Denmark and the
Netherlands, nevertheless were never adopted owing to Chinese blocking
actions supported by much of the global South. The attempt to pass a
critical resolution gradually lost impetus even among Western states after
1995, however, mainly owing to shifts in the policies of the larger Euro-
pean states to favour access to the Chinese market. Japan was among the
defectors in 1997, together with France, Germany, Greece, Italy, and
Spain, and did not co-sponsor the draft resolution on China, even though
it voted against the Chinese blocking, or no-action, motion.>* The loss of
Western cohesion on the issue was one factor that encouraged Japan to
prioritize the improvement of its bilateral relations with China, which had
deteriorated in 1996-1997 over events that heightened Japan’s security
concerns in East Asia.>*

With regard to Myanmar, both the Commission on Human Rights and
the Third Committee of the General Assembly expressed concern over
its human rights situation. It was an uncontested fact that the State Law
and Order Restoration Council (SLORC) government had ignored the
1990 general election results and repressed political opponents. In the
Commission on Human Rights, Japan has not co-sponsored the resolu-
tion on the situation of human rights in Myanmar, adopted every year
without a vote, even though it has welcomed its adoption and endorsed
it.>> Likewise, Japan has endorsed, without becoming a co-sponsor, the
Third Committee’s consensus resolution on the situation on human rights
in Myanmar.>® Yet, in 1990 and in 1991 Tokyo attempted to mediate the
positions of the Western sponsors and Myanmar in the Third Commit-
tee.”” When Sweden introduced a draft resolution in 1990 in the Third
Committee, demanding that the Burmese military government hold new
elections and release political prisoners,® Japan proposed that the
Committee refrain from taking action that year in view of the forthcom-
ing completion of the report by the UN Independent Expert on Myanmar,
appointed by the Commission on Human Rights. The reasoning given by
the Japanese government was to avoid prejudging the consideration of
that report, or any decision it might lead to.? In the following year,
Sweden introduced a new text again addressing the continuing repression
of the political opposition. Japan then proposed to soften the language of



134 SOME LIBERAL DEMOCRACIES OF THE OECD

the resolution and, with Sweden’s concession, the resolution was adopted
without a vote.®°

Thus in UN meetings in New York and Geneva Japan usually adopted
a position in favour of human rights, but occasionally tried to mediate
between Western states and the targets of critical resolutions in Asia.
Even more important was Japan’s leadership for human rights in Cam-
bodia, where it led a second-generation or complex peacekeeping mis-
sion.®! This major field operation, between 1992 and 1996, was headed
by a Japanese and largely funded by Tokyo. It sought to organize and
supervise national free and fair elections for the first time in Cambodian
history, as well as to carry out human rights education and to reform the
police and military establishments so as to make them more sensitive to
human rights. This is not the place for a detailed analysis of the activities
of the UN Transitional Authority in Cambodia (UNTAC). Suffice it to
say that its long-term record of success was mixed, particularly given the
unwillingness of some of the major Cambodian political leaders and
movements to live up to human rights provisions in the related agree-
ments. Nevertheless, Japan was certainly a major player, perhaps the
most important state, in trying to create and consolidate democracy with
human rights in Cambodia. Likewise Japan was quite active, including
the supplying of military personnel, in a UN effort to bring a liberal
democratic peace to Mozambique.®? These extensive activities, which in
Cambodia included the placing of Japanese military personnel on the
Asian mainland for the first time since the days of Japan’s misguided
policies during the 1930s and 1940s, were generally regarded to be linked
to Japan’s quest for a permanent place on the Security Council.

V. Bilateral policy
Linkage to trade/aid

It was in the middle of the 1970s that some aid agencies such as the World
Bank began to question the wisdom of extending financial assistance to
countries that were under authoritarian rule and characterized by cor-
ruption. They were pushed into this new orientation by certain Western
states such as the Netherlands and the Scandinavians. They focused on
countries such as Chile under Pinochet and the Philippines under Marcos,
and on some African states. For Japan, however, which was becoming
one of the leading donor countries, this policy of linking foreign aid to the
human rights record of a recipient country was not yet a reality. This is
confirmed by the fact that annual reports of the Japanese government on
foreign aid in the 1970s made no reference to the human rights situations
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of the recipient countries. As noted above, the main concerns of the
Japanese aid agencies at that time were economy and security.

Again as noted earlier, in the 1980s Japan began to pay more attention
to the human rights record and to the condition of the human environ-
ment when extending assistance to a developing country. The issue be-
came acute for Japan, as we have noted, when the Burmese/Myanmar
military took power in 1988, and also when the Chinese authorities used
violence at Tiananmen in 1989. There were strong pressures within and
outside of Japan, both public and private, to criticize such repressive acts
by the military and to stop extending foreign aid to these governments. In
the wake of these events, the Japanese government adopted the Official
Development Assistance Charter in June 1992, in which the government
regulates how military spending, human rights, and democratization re-
late to ODA.®? The core of the ODA Charter reads as follows:

Taking into account comprehensively each recipient country’s requests, its socio-
economic conditions, and Japan’s bilateral relations with the recipient country,
Japan’s ODA will be provided in accordance with the principles of the United
Nations Charter (especially sovereign equality and non-intervention in domestic
matters), as well as the following four principles:

1. Environmental conservation and development should be pursued in tandem.
2. Any use of ODA for military purposes or for aggravation of international
conflicts should be avoided.

3. Full attention should be paid to trends in recipient countries’ military expen-
ditures, their development and production of mass destruction weapons and mis-
siles, their export and import of arms, etc., so as to maintain and strengthen
international peace and stability and from the viewpoint that developing countries
should place appropriate priorities in the allocation of their resources on their
own economic and social development.

4. Full attention should be paid to efforts for promoting democratization and in-
troduction of a market-oriented economy, and the situation regarding the secur-
ing of basic human rights and freedoms in the recipient country.

Although the ODA Charter is clearly a step forward in the direction of
placing human rights as a central goal of the Japanese government’s for-
eign policy, it is by no means an ideal document from the viewpoint of
human rights. First of all, the human rights element is included as the
fourth principle instead of the first or second. Certainly there is no
wording to suggest that the consideration of human rights in the recipient
country is the sine qua non of Japanese ODA. As long as “[f]ull atten-
tion” is paid to “the situation regarding the securing of basic human
rights and freedoms in the recipient country,” the aid may continue. Even
more troubling, the application of the four principles is subjected to the
maintenance of Japan’s bilateral relations with the recipient country and
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the principle of “non-intervention in domestic matters.”” The wording of
the Charter suggests a certain reserve on the part of the Japanese gov-
ernment in addressing human rights abroad. According to one observer,
in “implementing these principles, however, Japan makes it a rule to
closely observe trends in the specific situation in which each country is
placed since the security environment surrounding each country and its
cultural and social conditions vary. When there are problems in the eyes
of the international community and the Japanese people, Japan will first
confirm the case by checking with the country involved and, if necessary,
express its concern. If the situation is not improved, Japan will review its
aid policy toward that country.”®* The policy toward Myanmar/Burma
and China illustrates this sort of flexibility. Tokyo’s willingness to act on
human rights is heavily conditioned by other considerations, not least of
which is pressure to act from the West.

As a general background factor behind this cautious flexibility, the im-
portance Japan attaches to the development of the Asian region in gen-
eral must be pointed out. In Tokyo’s bilateral ODA, Asia has long been
considered as the most important area given the economic and strategic
importance of the region. In the late 1960s, 90 per cent of Japan’s bilat-
eral ODA went to the Asian region, with about 70 per cent concentrating
on East Asia. As the recipients of Japanese ODA diversified to include
Africa and the Middle East after the 1970s, the figures went down to
between 40 and 50 per cent.® In the 1990s, Japan still provided around
55 per cent of its bilateral ODA to the Asian region, whereas Africa
received 12.6 per cent, Latin America 10.8 per cent, the Middle East 6.8
per cent, Europe 1.5 per cent, and Oceania 1.5 per cent (1995 figures).®®

China has been one of the largest recipients of Japanese bilateral
ODA. Since Japan normalized its diplomatic relations with China in
1972, Japan has sought to develop economic, cultural, and political ties
with the country. In his 1979 visit, Prime Minister Masayoshi Ohira
agreed that the first loan of ¥330.9 billion would be provided in 1979-
1983, to build up its economic infrastructure. A second loan followed in
1984-1989 totalling ¥470 billion, again including transportation, energy,
communication, and other infrastructures. On his visit to Beijing in
August 1988, Prime Minister Noboru Takeshita announced that Japan
was prepared to provide a third loan of ¥810 billion in 1990-1995.°7 Be-
tween 1982 and 1986, authoritarian and undemocratic China was the
largest recipient of Japanese bilateral ODA, and between 1987 and 1990
it was the second largest.®® After dropping to become the fourth-largest
recipient of bilateral aid in 1991 (largely owing to the Tiananmen inci-
dent), by 1995 China was again the largest recipient of bilateral ODA —
with technical cooperation in the amount of US$304.75 million (8.8 per
cent of all technical cooperation) and ODA loans of US$992.28 million
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(24.07 per cent).®® Grant aid however was reduced in 1995, following
China’s much criticized nuclear tests, from ¥7.79 billion in 1994 to ¥480
million (US$83.2 million) in 1995.7°

The Tiananmen incident on 4 June 1989 illustrated that, under pressure
from Western states, grave human rights violations in an aid recipient
country can affect Japan’s aid policy, despite the strategic importance of
the country.”! After the incident, though with a delay, Japan followed
Western countries on 20 June in freezing new economic assistance to
China. It stopped processing new grants and loans, while promising to
implement already agreed, on-going projects. Diplomatically, albeit in
milder language and with a slower reaction, many of the Japanese poli-
cies in the months following the event did not differ much in substance
from those of the Western states.”? Japan joined other members of the
Paris Summit of G7 states in issuing a communiqué expressing concern
over the incident and approving the punitive measures taken by individ-
ual countries. The Japanese Ministry of Foreign Affairs did try to restrict
the return of Japanese business to China, a process already under way
only one month after the incident, by issuing a special request to three
major Japanese business associations on 22 June that asked each corpo-
ration to decide “with prudence” whether to allow its employees to re-
turn to or visit China. The Ministry of International Trade and Industry
postponed the establishment of a business association for investment in
China, which had been planned for 7 June, and lowered China’s credit
rating to reflect the higher risks associated with commerce and trade.”?

Tiananmen, however, affected Japanese aid to China only briefly, and
Tokyo had already moved to normalize its relations with Beijing one year
later. Even during the Paris Summit, Japan was trying to persuade other
Western states not to pressure China into diplomatic isolation, referring
to the importance of China in maintaining security in the region, which
led to the adoption of a joint communiqué short of imposing new joint
sanctions, while encouraging China to do its utmost to avoid international
isolation.”* In August 1989, in the area of technical cooperation, Japan
began to resume some volunteer missions as well as emergency disaster
relief. In September, restrictions on travel to China were lifted. In
December, an agreement was reached concerning the continuation of
existing grant programmes.’> In early 1990, LDP leaders, in particular
former Prime Minister Takeshita, and Japanese government officials
started to discuss a partial resumption of the third yen loan to China.”®
This move was in a way stimulated by events in the United States,
including the approval by President Bush of the sale of three communi-
cation satellites to China in December 1989, as well as his decision earlier
in the year to renew China’s most-favoured-nation status for another
year. The World Bank also decided to ease the freeze of its loans in
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February 1990. At the Houston Summit of G7 states in July 1990, Japan
officially announced its decision partially to resume its loan programme
to China. In late 1990, Japan provided a loan of ¥120 billion, and in 1991,
¥120 billion.”” Further, on 18 December, a five-year trade agreement was
signed, promising China US$8 billion in technology, plant, and construc-
tion equipment in exchange for oil and coal.”®

Thus, after a brief halt in bilateral aid, Japan’s aid programme to China
returned more or less to normal. The resumption of ODA reflected, most
of all, Japan’s traditional concern for China’s importance for the security
and prosperity of the region, and, indeed, for world security. It was un-
derstood by the Japanese government that the isolation of China was a
serious matter, and suspension of Japan’s ODA, the largest in the world,
was more destabilizing to China than sanctions imposed by other coun-
tries.”® There was also profound business interest in China, even though
some business leaders, such as Takashi Ishiwara of Keizai Doyu Kai
(Japan Association of Corporate Executives), were vocal advocates of
Japan acting closely with other Western states.®°

Overall, the Tiananmen incident again illustrated the difficult balance
Japan maintained between its role as a Western partner and that as an
Eastern state. Although economic assistance was halted in line with the
policy of other Western states, Japan, from security concerns, refrained
from taking an overly critical stance verbally, and also from continuing
with the cancellation of its ODA to China for any length of time. Con-
cerns about avoiding criticism and isolation from other Western states
had to be balanced against the danger of isolating China. In addition, as
Prime Minister Uno himself remarked on 7 June, it was widely recog-
nized that past Japanese involvement in China made it inappropriate
for Japan to take sides. He observed as well that Japan’s relations with
China could not be understood in the same way as US relations with
China were.®! There was thus persistent support for the principle of non-
interference within the Japanese government and direct reference to
human rights was often avoided, even though there was constant mention
of humanitarian concerns.%?

In 1995, in protest against the nuclear tests that China had carried out,
the Japanese government applied the principles of the ODA Charter,
thereby withholding its grant aid — except for humanitarian and grass-
roots assistance. Despite this action, Japan was still the largest bilateral
aid donor to China, providing more than US$1.38 billion in 1995.%3

As for Myanmar, the Japanese government has applied a policy of
constructive engagement, as exemplified by its actions in the UN forums
noted above. However, in terms of bilateral aid, Japan’s action has been
more consistent than in the case of China.

Until the end of the 1980s, the Japanese government considered
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Myanmar (then Burma) to be an important recipient of Japanese bilat-
eral ODA, together with ASEAN states, for economic and strategic rea-
sons.®* After Myanmar was classified as a least developed country (LDC)
in December 1987, Japanese grants to Myanmar increased to about ¥10
billion in 1988. Loans to Myanmar started in 1969 with a yen loan of ¥10.8
billion and increased in 1976 to ¥20 billion, and in 1982 to about ¥40 bil-
lion.®> Dependence of Myanmar on trade with Japan was the highest in
the region, with its imports from Japan amounting to over 40 per cent of
its total in 1987. Japan was the largest aid donor to Myanmar, providing
more than 71.5 per cent of all aid the country received in 1987 and 80 per
cent in 1988.

However, in September 1988, Japanese ODA to Myanmar in effect had
to be halted,®® owing to the coup d’état and lack of normal relations with
the new military government. The Ministry of Foreign Affairs communi-
cated to the new government that Japan would be unable to resume
economic assistance until the political situation calmed down and efforts
were made to reform the economy.®” As a result, total bilateral ODA
dropped from US$260 million in 1988 to US$71 million in 1989, US$61
million in 1990, and US$85 million in 1991, while grant aid also dropped
from about ¥10 billion in previous years to ¥3.7 billion in 1988, no grant
aid in 1989, ¥3.5 billion for debt relief in 1990, and ¥5.0 billion for debt
relief in 1991.88 The freeze on new aid continues at the time of writing.
Nevertheless, Japanese aid to Myanmar remains by far the largest among
the countries of the Development Assistance Committee (DAC). In 1994,
Japan provided US$133.8 million of the total US$142.8 million the coun-
try received as ODA from DAC countries.®® Moreover, the Japanese
government split from the Western position in order to recognize the
SLORC government in February 1989 and started partially to resume
assistance to on-going projects as well as emergency humanitarian relief,
including food and disaster relief. The Japanese government maintains
that it has continued dialogues with the Myanmar government in order
to encourage it to release political prisoners. In response to the release of
the democratic leader Aung San Suu Kyi from house arrest in July 1995,
the Japanese government decided to implement suspended on-going
projects and those based upon the assessment of basic human needs. In
October 1995, it decided to provide grant aid for the expansion of the
Institute of Nursing in Myanmar. However, as the situation deteriorated
again in 1996, no new commitments of foreign assistance have been
made.°

Indonesia, Peru, and Thailand were cases that exhibited less flexibility
in Japanese aid policy. Indonesia has been one of the largest recipients of
Japanese bilateral aid, second only to China. In 1987-1990, it was the
largest recipient. In 1995, it was the second largest, receiving about
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US$892 million.’! In November 1991, the Indonesian military harshly
suppressed a generally peaceful demonstration in East Timor, which
resulted in more than 100 deaths. This incident did not lead to a halt in
Japanese aid to Indonesia, however, despite pledges by the opposition
party, based upon the judgement that diplomatic pressures from Japan
and the international community had led to a calming of the situation and
that the Indonesian government had taken measures to investigate, pun-
ish those responsible, and prevent the occurrence of similar events.’? In
this case, Japan officially took no stance with regard to the conditionality
of aid linked to the human rights performance of a recipient country.
Similarly, events in Peru in April 1992, when President Fujimori resorted
to emergency measures to dissolve parliament, or in Thailand in May
1992 did not lead Japan to reconsider its aid policy to these countries, on
the basis that they were heading back to normalcy under effective inter-
national pressures.®?

As regards North Korea, Japan has provided emergency relief, based
purely upon humanitarian concerns, despite persistent problems in the
normalization process. In 1997, Japan provided US$27 million in re-
sponse to the UN appeal and SFr 11 million in response to the Interna-
tional Federation of Red Cross appeal. However, North Korea’s firing of
a missile over Japanese territory in September 1998 forced Japan to halt
these transactions.

The spirit of the ODA Charter has been most closely followed in the
context of Eastern Europe. In 1990 Prime Minister Toshiaki Kaifu
promised to provide a US$150 million loan through the IMF to Poland,
technical cooperation of US$50 million, a five-year loan of US$500 mil-
lion from the Export-Import Bank, and export credits to Poland and
Hungary.’* Japan has expanded its aid to other East European countries
where democratization is a key issue, even though the sums remain small
in comparison with key Asian aid recipients. As regards African coun-
tries, Japan has suspended aid to Nigeria, the Sudan, and the Gambia, on
the grounds of serious human rights violations, and reduced aid to Kenya
and Malawi.”?

Such examples signify an inconsistent application of the 1992 ODA
Charter, which would suggest uneven political support for the text itself.
Although the ODA Charter is certainly a cornerstone of Japanese aid
philosophy, inconsistency in its application as well as ambiguity in its
content remain issues to be addressed in the future.

VI. Conclusion

This paper has attempted to demonstrate the change that has occurred in
Japan’s foreign policy on human rights. Because of various historical,
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domestic, and international factors, Japan did not have a clear-cut foreign
policy on human rights from the mid-1950s to the mid-1980s. But from
the 1980s a changing international environment and, to a lesser degree,
changing domestic politics moved Japan to pay more attention to human
rights in other countries. Japan presents an interesting case of a non-
Western state with a different political and foreign policy tradition grad-
ually moving to accommodate increasingly salient human rights issues.

As part of the Western coalition of liberal democratic states, Japan has
been under informal and formal pressure to act with them in order to
advance human rights in world politics. This has been especially so given
the importance of the Japanese economy and associated foreign assis-
tance programme. At times, and within certain limits, Japan has re-
sponded positively to these Western pressures for action on human
rights abroad. Tokyo spoke out for universal human rights when some of
its authoritarian neighbours were pushing ‘“Asian values.” It applied
some economic pressure on both Myanmar and China in the name of
human rights. It supported a transition to market democracies in Eastern
Europe. It made a major commitment to a liberal democratic state in
Cambodia, and a minor commitment to a liberal democratic order in
other failed states such as Mozambique. That Japan had other interests
in some of these situations, such as securing a permanent seat on the
UN Security Council, does not detract from the reality of its support for
democracy and civil rights in several situations.

At the same time, apart perhaps from Cambodia, it is difficult to chart a
bold policy of Japanese leadership in the field of international human
rights. Frequently its support for human rights has been tinged with cau-
tion and reservation. Often it has tried to play an intermediary or media-
ting role between those Western states willing to press for progress on the
human rights front and the targeted Asian states. Japan has frequently
combined its interest in human rights with other interests, particularly
economics and security. Thus its interruption of business with China was
brief after the events of Tiananmen Square, and Tokyo has also been less
willing than certain Western states to apply major and consistent sanc-
tions against Myanmar. For the most part, its policies on trade and aid
have not been seriously influenced by human rights considerations.

Although Japan has been under international pressure at times to play
a more active role on human rights, the nature of domestic politics in
Japan is a restraining factor. Public demand for more attention to human
rights abroad is relatively weak, especially as demonstrated by the lack of
interest among Japanese human rights NGOs and media in human rights
situations in other countries. Pressures from the Diet are also weak, and
the strong Japanese bureaucracy is still dominated by economic and
security interests — although there has been some slight change toward
incorporating greater concerns for human rights in agencies interested in



142 SOME LIBERAL DEMOCRACIES OF THE OECD

UN and refugee affairs. Still, in relation to many of the Western liberal
democracies, Japanese political culture is more deferential than demand-
ing on the issue of human rights in foreign policy.

There has indeed been change in Japanese foreign policy regarding

human rights in the past 50 years, but the future direction and strength of
that change remain uncertain on the eve of the twenty-first century.
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Russian foreign policy and human
rights: Conflicted culture and
uncertain policy

Sergei V. Chugrov

Two political myths concerning human rights in Russia are widely aired
in the West. According to one of them, Russia historically followed the
lead of the West towards liberalism, and only the 1917 Bolshevik revolu-
tion resulted in mass repressions and the negation of all human rights in
the Soviet Union. The other myth stipulates that Russia has never
developed the conditions for human rights and is hardly able to develop
them now. Both arguments appear to be wrong. For centuries, Russia was
torn by two cultural traditions. One of them, the Westernizing one, con-
siders rights of the individual to be its cornerstone. The other, Slavophile,
one accepts authoritarian government and severe restrictions on human
rights, while seeing the source of the country’s further development in its
own particular traditions. The Westernizing tradition embraces universal
rights, while the Slavophile tradition emphasizes cultural relativism and
national particularism.

The first tendency pushes Russia towards the West, while the second
one results in Russia pursuing a policy of self-isolation. The Westernizing
tradition has always been weaker than the Slavophile one. This does not
mean, however, that the seeds of liberal freedoms were eradicated from
the national political culture; they were always there and remain so today.
Rather, they are emerging from their suppression.

149
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1. Historical introduction

For about three centuries, up to 1480, the Muscovite principality was
under the domination of Tatars. Some students of the Russian mentality
see in this experience the sources of Russia’s traditional adherence to
non-freedom and its antipathy to human rights issues — as well as of
Moscow’s intrinsically aggressive attitude towards neighbouring princi-
palities and countries. Russian authoritarianism was perhaps personified
by Ivan the Terrible. Later, Peter the Great, while visiting one of the
British battleships, wanted to watch a traditional corporal punishment
in the fleet (whipping with a seven-tailed jack-o’-seven) and could not
understand why the captain opposed his wish, there being no sailors who
deserved to be punished. In Russia this circumstance might not have been
viewed as an obstacle.’ (On the other hand, Petrine Russia may serve as
an eloquent example of the controversial Westernization of the country).

Russia turned out to be one of the countries most hostile to the French
Revolution. The traditional Russian ideal society was a religious com-
munity that had no need to defend human rights because Love and Good
took the place of rights. In this model, ideals and not law were supposed
to be a guideline. In reality, there was a mixture of legal and religious
rules, resulting in an unstructured complex network of relations between
individuals and the state. This sort of collectivism paralysed much indi-
vidual responsibility. In the real life, ethical norms are often in conflict
with the law. In the extreme form, under Love, slavery is a happiness.
Russia’s strong peasant community (mir) emerged as a complex phenom-
enon with many elements of a parochial isolated community based on
the idea of sacrificing individual rights for the sake of collectivist values.
This imperative has turned out to be disastrous for Russia, leading to
bloodshed and martyrs.> Even many Russian intellectuals of the nine-
teenth century demonstrated their rejection of law and put ethical norms
in place of law. Thus the Russian legal tradition is weak.

Nevertheless, it is easy to see a counter-tendency. Catherine the Great,
inspired by her contacts with French Enlightenment figures, initiated
elections to a Legislative Commission in 1767 to consider the problems of
rights. After 1861, Tsar Alexander II initiated a discussion about
reforming the state’s legal system in order to give rights to the repre-
sentatives of new estates. It was Russia’s initiative that led to the first
world conference in The Hague on international law in 1899 to discuss
humanitarian issues. Peter Stolypin, Russia’s then controversial prime
minister, forcibly moved peasants to Siberia, but nonetheless paid special
attention to the problem of formal human rights and moved the country
closer to European standards.

The fear of excessive liberties facilitated the acceptance of a totalitar-
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ian style of government after 1917. The very first steps of the Soviet
leadership in 1917-1918 provide us with evidence of the new élite’s low
opinion of human beings and lack of respect for law. In the 1920s and
1930s, so-called ‘‘revolutionary expediency” was the clear excuse for
unbridled violations of human rights. Therefore, the new Soviet Russia
became isolated from the outer world. The division of the world into
“bourgeois democracies” and ‘“people’s democracies” explains many
conflicts with the outer world, including the 1956 invasion of Hungary
and the 1968 invasion of Czechoslovakia. As a counter-example, after
Stalin’s death, the Khrushchev “thaw’ opened a period of exchanges
with the West, thus undermining Soviet isolation. Some see every crack
in isolation as at least a long-term and indirect step forward in the pro-
motion of human rights. (The opposite is certainly true: any promotion of
human rights is a heavy blow to self-isolation).

The improvement in East—West relations in the early 1970s, known as
détente, stemmed from the military parity achieved by the Soviet Union
with the United States. But détente was quickly followed by a Western
foreign policy line emphasizing human rights issues, which forced them to
the front of Russian domestic policies. The human rights issue was im-
portant, though not always the key issue, in East—West relations. Soviet
dissidents contributed to the launching of the Helsinki process. The sign-
ing of the Helsinki Agreement on 1 August 1975 was an event of special,
albeit ambiguous, importance. On the one hand, Helsinki diplomacy
served as a source of the “new thinking.” On the other hand, provisions
on human rights in the Agreement were a source of constant irritation to
the Brezhnev leadership.

It has been said that: “It is only continuing and unremitting pressure by
the U.S. and the West on human rights that led to improvements in indi-
vidual situations and the possibility of long-term systemic change.”? I find
this argument one-dimensional and therefore not totally convincing. Of
course, pressure from the United States and other Western states was a
powerful driving force. However, all we know about the Gorbachev
period testifies that it was a bilateral process because Gorbachev saw more
clearly than any of his predecessors the links between domestic and for-
eign policy and appreciated that, as long as the Soviet Union persecuted
dissidents, Soviet relations with the West would be based on mistrust.*

Implementation of at least some human rights was a cornerstone of
Gorbachev’s new thinking.” Yet even after the attempted coup against
this new thinking by hard-line communists, he still saw a preferred role
for his communist party.® In May 1991, the notorious decree of 17 Feb-
ruary 1967 on repealing the Soviet citizenship of émigrés to Israel was
abolished.” In foreign policy Gorbachev rejected the existence of any one
correct model of socialism in the spring of 1987.
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In summary, Russia has faced great difficulty in coming to terms with
human rights in its own culture, hence the lack of coherence in Russia’s
foreign policy on rights — and its vacillations between East and West. The
Russian intellectual tradition is plagued by a paradox: the longing for
Russia’s modernization, which includes human rights, is matched in in-
tensity only by the fear of it.® The central thesis of this chapter is that the
complicated national attitude to human rights explains many of the
zigzags of Russian foreign policy.

II. Domestic factors

After the honeymoon of Gorbachev’s perestroika and the first year of the
Yeltsin—Gaidar liberal reforms, especially with the exacerbation of eco-
nomic hardships, the wave of enthusiasm concerning liberal values began
to fade in the new Russia. A drift towards relative isolation from the
West became more visible. As for domestic sources of the shift, two
major factors — cultural and institutional — were at work. Many Western
experts consider the strengthening of national institutions devoted to the
development of human rights to be the best prevention against grave
violations.® Russia’s case shows that the political culture is of major im-
portance. Russian society remains a distinctive hybrid system: it endorses
widely recognized liberal rights, while at the same time it is constantly
looking back to its traditions of authoritarian rule.!®

Political culture

The start of reform resulted in a substitution of civil-political for socio-
economic rights. Under communism, the general population, lacking
political freedoms, nevertheless benefited from social welfare. This welfare
system, although sometimes a disaster, with hours in line at a doctor’s
office, by and large guaranteed minimal standards of socio-economic
rights.'* The reform era brought in political freedoms but has also almost
demolished the old system of social guarantees. This replacement of
socio-economic by civil-political rights was immensely painful for the
general population, especially in the provinces. From the standpoint of an
average Russian, freedom of speech led to pornography and the propa-
ganda of violence, and freedom of conscience threatened to turn into
the importation of pathological sects. Thus those who lost out during the
reform period view liberal values mostly as involving moral decay, ex-
cessive luxury, and, above all, the ‘““Mafiaization of Russia.” These devi-
ations, being generally attributed to Western values, result in lingering
doubts concerning civil-political rights. Devoid of socio-economic rights,



RUSSIAN FOREIGN POLICY AND HUMAN RIGHTS 153

the general population is not in a position to benefit from the new politi-
cal freedoms. One can also see the widespread rejection of universal hu-
man rights norms, which are considered by many to be uniquely Western
ones. One can also understand the strong pressure upon the Kremlin to
assume generally anti-Western policies, and thus save Russia from
degeneration under the Western-dominated international system. Even
some politicians of the new generation stress the vital necessity for Russia
not to align only with the West but to search out its own path.

A major cleavage appears to have emerged between the notions of
“liberal rights” and “‘order.” In the nostalgic public view, the former
have become a synonym for disorder. As a result, many people appear to
believe that the government should control people speaking out against it
and foster appropriate social attitudes and values. Paradoxically, most
advocates of civil responsibility — a group one would expect to be partic-
ularly likely to support human rights — express concern at the excess of
political freedom and free speech, as well as a belief that the government
should take more of a role in guiding society.'?

What are the transmission belts of these anti-Western attitudes to
decision-making in foreign policy? Some interest groups and non-
governmental organizations (NGOs) try to pressure the Russian govern-
ment into pursuing more anti-Western policies, making use of negative
and sometimes distorted perceptions of the human rights issue by the
general public. A part of the Russian establishment, discouraged by mil-
itary cuts, stands to gain from the exacerbation of international tensions.
Vested interests of the military and the law enforcement organizations
make some of them hostile to respecting human rights. As for foreign
policy decision-making, a 1993 survey of 113 representatives of the
Russian foreign policy élite showed that 52 per cent adhered to Western-
type democratic principles while 45 per cent considered themselves to be
advocates of Russia’s distinctive way of development.'?

Conflicting views persist regarding human rights versus centuries-old
political traditions. The part of society that has been accustomed to per-
ceiving itself within a system of ideological categories feels the need for a
unifying, central idea. If the concept of human rights does not succeed
in establishing firm roots, especially in a situation of instability and im-
patience, the concept of national particularism will triumph. A lack of
respect for human rights leads to nostalgic protest, xenophobia, and anti-
Western diplomacy.

Institutions

From an institutional point of view, by and large Russia has already
brought its legal system into line with international standards. Some art-
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icles of the 1993 Russian Constitution concerning human rights (i.e. Art-
icles 15(4), 16, 18, and 42) declare the priority of international law over
national legislation and the right of any citizen to address the European
Court of Human Rights (once the European Convention on Human
Rights had been ratified by the State Duma).'* By a presidential decree'®
the Commission on Human Rights was formed. The Russian parliament
adopted a federal law for an Ombudsman. However, the leftist majority
in the State Duma did its best to replace the prominent human rights
activist Sergei Kovalyov because of his stance on Chechnya.'® The con-
frontation between the executive and legislative branches of power re-
mains one of the main domestic factors hampering a clear line on human
rights.

Major domestic problems

The impact of traditions and conflicting institutions makes the human
rights situation in Russia an object of criticism from international organi-
zations, Western governments, and NGOs. The issue of capital punish-
ment is a salient focus. In new penal legislation, adopted in the Soviet
Union under Gorbachev on 15 December 1988, capital punishment
remained an exceptional measure until its abolition as a sanction for high
treason and other most grave crimes.!” Since then, the problem has been
monitored by world public opinion, international organizations, and even
committees of the US Congress.'® After the demise of the Soviet Union,
responding to world public opinion, Russia declared its intention to
abolish capital sentences. A year-long moratorium was to be imple-
mented, but the State Duma has not confirmed this. Yeltsin declared a
moratorium by decree, and starting from the beginning of 1997 death
sentences have not been carried out.'® Society is split on the problem, as
elsewhere, and prospects for the adoption by the leftist Duma of legisla-
tion urging that the current moratorium on the death penalty be made
permanent are vague.?°

The struggle connected with the law on freedom of conscience and
religious organizations is a pointed example of the power of domestic
traditions and of the weakness of pressure from foreign human rights
groups. According to its opponents, the 1997 law curbs the activities of all
but four religions — the Russian Orthodox Church, Judaism, Buddhism,
and Islam — which are regarded as ‘‘traditional” to Russia. This contra-
dicts the 1981 Declaration on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or Belief. The ‘“‘newer reli-
gious groups” and denominations (among them are Catholics, Baptists,
Adventists, etc.) deplore the serious infringement of their rights — being
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forbidden to open bank accounts, convene religious meetings in public, or
hold property for 15 years. The President was under direct pressure from
the US Senate, which voted in July 1997 (by 94 to 4) to cut American aid
to Russia by US$195 million if the bill became law. Thus, US legislators
backed human rights militants and religious groups to urge Yeltsin to
veto the bill. Pope John Paul II also conveyed his deep concern over the
bill, which he believed discriminates against Catholics in Russia.

On the other side, the Orthodox Church threw its weight behind the
bill, openly saying that it needed the law to protect Russia from the
depredations of Western missionaries and to prevent the further spiritual
and moral destabilization of the country.?! The law has also mobilized
a strong anti-Western consensus in the Federal Assembly, where both
houses passed it with overwhelming majorities.

President Yeltsin at first vetoed the bill in the summer of 1997, but
eventually, in October, signed it after the Duma introduced some
amendments. Signing the bill was not only a symptom of a lack of respect
for the rights of religious minorities but also a new barrier between Rus-
sia and the West.?? In fact, it was a manifestation of the crucial impact of
domestic factors in human rights issues.

Among other serious domestic problems are high-profile murders
involving journalists, financial tycoons, and other prominent figures. In
November 1998, the country was shocked by the assassination of a promi-
nent liberal Duma deputy and human rights activist, Galina Starovoitova.

Human rights organizations around the world challenged the legal
judgment against the St. Petersburg environmentalist Alexander Nikitin
as being politically motivated. This former naval officer was detained in
St. Petersburg in February 1996 on suspicion of revealing state secrets to
a Norwegian environmental foundation, Bellona. Nikitin and Bellona
have demonstrated that all of the information they published was from
open sources. However, he was kept in jail for a long time.

Another source of concern for the West is the lack of independence of
the judiciary, which prevents it from acting as an effective counterweight
to the other branches of government. Judges in Russia traditionally remain
subject to some influence from the executive, the military, and the security
forces, especially in high-profile or political cases.??

Thus, as we can clearly see, the emergence of modern institutions such
as ombudsmen and human rights commissions is a necessary but not a
sufficient condition for Russia’s real adherence to human rights norms.
Unfortunately, Russian institutions reflect an underlying conflicted polit-
ical culture, and therefore their record is far from being in full conformity
with international rights standards. Constitutional declarations do not
change behaviour overnight.?*
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III. Multilateral policy
International Bill of Rights

From the very beginning of the Cold War, the Soviet Union demon-
strated a very controversial approach towards human rights issues. It
abstained on the Universal Declaration of Human Rights in the UN
General Assembly on 10 December 1948, stressing that some of its art-
icles ““ignored the sovereign rights of some democratic governments.”?>
Then Soviet diplomats worked hard to shape the two basic Covenants to
the USSR’s own views. Moscow formally adhered to both of the Cove-
nants;?° but, like the later US policy, it did not accept the Optional Pro-
tocol to the Civil-Political Covenant, which permitted individual com-
plaints about violations, and it argued that only national authorities, not
international agencies, were competent to pass judgement on the imple-
mentation of the standards. Russia’s voting for pacts dealing with liberal
values was quite formal and legalistic, since virtually all international
rights documents of the period stemmed from compromise between East
and West. This resulted in general language whose essence depended on
subsequent interpretation.?’

After the ending of the Cold War, according to the official view, the
initial contribution of the Russian Federation catalysed UN activities on a
number of human rights issues. Russia made the protection of human
rights, including the rights of national minorities, a priority of its foreign
policy, especially in the territory of the former Soviet Union.?® The new
Russia professes to emphasize especially civil and political rights both at
home and abroad.*®

Policy patterns

One can outline three different periods in Russian foreign policy and
human rights since 1991. From late 1991 to mid-1993 Russia appeared
simply to defer to the West in regard to human rights issues. Russian
delegations in UN institutions followed the lead of the West and voted
with the US delegation on the bulk of major issues. Russia was one of
the most energetic actors in creating new human rights infrastructures.
For example, it worked extensively on the Vienna Declaration and Pro-
gramme of Action, which was adopted by the World Conference on
Human Rights in June 1993. Also, being interested in more focused in-
ternational support for Russian-speaking minorities in the former Soviet
republics, Russia insisted on transforming the Conference on Security
and Cooperation in Europe into the more efficient Organization for
Security and Cooperation in Europe (OSCE).
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In mid-1993, important shifts in Russia’s foreign policy occurred. Mos-
cow’s proposed sale of cryogenic rockets to India may be regarded as a
watershed in its relations with the West. Washington not only rejected
Russia’s requests to share military and space technology markets, but
exerted obvious pressure in order to cancel Russia’s deal with Delhi.
Even ardent supporters of the Russian alliance with the West were
shocked and raised their voices in favour of Russia’s pursuing its distinct
national interests. After nationalists emerged victorious at the December
1993 general elections, they pressed the government to back Belgrade in
the violent struggles in the former Yugoslavia. Russian foreign policy
seemed torn between pleasing the West and protecting the Serbs. Later
on, Moscow gave diplomatic support to the Bosnian Serbs against the
Croats, the Muslims, and the West, openly challenging the United States.
The period of euphoria over cooperation with the West was over. Offi-
cially sticking to its line towards independent decision-making devoid of
double standards,*® Moscow has become more cautious about adopting
new human rights documents — in part because they make it more difficult
to implement previous obligations.*!

Since 1995-96, notwithstanding formal condemnation of authoritarian
regimes, Russia’s practical policies towards them have become more
pragmatic and flexible. Moscow demonstrates the legacy of its conflicted
political culture and its mixed record of cooperation with the United
Nations and its mechanisms. On the one hand, Russia usually sides with
other Western countries on general issues, such as the role of the United
Nations in the promotion of democratization, respect for the principles of
national sovereignty, etc.>? For instance, after the United Nations pro-
claimed 1998 to be the year of Human Rights, Russia was one of the first
countries to form a national committee for the celebration of the anni-
versary of the declaration.®® Russia has consistently abided by the UN
Security Council’s resolutions concerning arms embargoes on its tradi-
tional allies Iraq, Libya, and the former Yugoslavia at different stages of
UN-sanctioned operations. On the other hand, since 1995, Russia has
preferred to express an independent opinion in matters concerning spe-
cific issues. For example, having voted at the Security Council for pro-
longing the UN field mission in Eastern Slavonia, Russia also emphasized
the necessity to protect the rights of Serbian displaced persons. Con-
cerning applications filed by the Republic of Bosnia and Hercegovina in
the Registry of the International Court of Justice in 1993, instituting
proceedings against the Federal Republic of Yugoslavia ‘““for violating the
Genocide Convention,” the Russian judge took the side of Yugoslavia.
Judge Tarassov’s dissenting opinion was joined by ad hoc Judge Kreca,
who was appointed by, and represented the interests of, Belgrade.3*

Moscow continued to criticize what it considered the West’s excessive
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blaming of Serbia and the Bosnian Serbs for following the policy of
ethnic cleansing. In early 1994, when the United Nations called for the use
of force against the Serbs, Russian top analysts even advised that the State
Duma would abstain from ratifying the START-2 treaty in the event the
bombing went ahead.*> Moscow’s efforts to keep a high profile in foreign
policy notwithstanding, in post-Dayton Bosnia Russia has been routinely
ignored by the United States and NATO. As a result, Russia has secured
only the right to complain, not to decide.*® Russia does its best to make
UN resolutions less confrontational.>” At the 1997 session of the UN
Human Rights Commission (UNHRC), Russia joined the consensus
regarding the former Yugoslavia. But it made a special statement on
the motives of voting, pointing to the necessity of restoring Yugoslav
membership in the United Nations, the OSCE, and other international
organizations. On these issues Russia constantly resists the anti-Serb line
of the Western countries.

In its relations with Iraq, Moscow traditionally tries to appease the
West. After the General Assembly and UNHRC adopted resolutions
expressing strong condemnation of the massive violations of human rights
of the gravest nature in Iraq,*® the Russian Foreign Ministry tried to get
the United Nations to lift the oil embargo against Baghdad. When the
UN Security Council relaxed the embargo in 1996 so that Iraq could
purchase food and medicine, it turned out that there had already been
multiple contracts to provide these supplies, but none with Russian com-
panies. The consequences were also painful for Russian oil companies,
which, during the full embargo, had taken Iraq’s place in certain markets,
thanks to the similarity in the chemical composition of Russian and Iraqi
oil. Russia was forced to leave these markets when Iraq was allowed to
sell some oil once again. The UN Security Council having decided to
extend the oil-for-goods deal in September 1997, Russia abstained,
putting forward a specious excuse.*®

Russia’s support for Libya is limited and conditional. For example, on
10 July 1997, at the Security Council’s review meeting on Libyan sanc-
tions, Russia insisted on sending a representative of the Secretary-
General to Libya to compile a report on the humanitarian implications of
the sanctions regime for the general population of Libya.

Collective human rights such as the problem of self-determination of
peoples had been the focal point of Moscow’s foreign policy during the
Cold War, especially the rights of the Palestinian people and the Middle
East peace process. Russia generally tends to vote in favour of support
for the rights of the Palestinians. However, since normalization of rela-
tions with Israel, Russia has become far more sensitive about the wording
of related resolutions.*® When the General Assembly approved a reso-
lution on the rights of Palestinians in December 1995, by 145 to 2, Russia
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was among the 9 countries that abstained (only the United States and
Israel voted against it).*! At the 53rd session of the UN Human Rights
Commission in 1997, Russia supported a resolution condemning human
rights violations in southern Lebanon and in the Bekaa valley region (the
United States voted against it and one delegation abstained). Russia also
voted for a General Assembly resolution submitted by the European
Union (EU) on Israeli settlements in occupied Arab territory (the United
States voted against and two delegations abstained). These were not the
only examples of the cleavage with the United States on human rights
violations in the Middle East. For the first time, at the 1997 UNHRC
session, Russia was not among the co-authors of the so-called positive
resolution on the Middle East peace process, because the US delegation,
its major sponsor, refused to mention in the text the role of multilateral
mechanisms and the importance of sticking to the achieved Palestine—
Israeli agreements.

When a UN body takes up human rights abuses in Cuba, Russia quite
often sides with the United States on procedural matters, such as, for in-
stance, extending the mandate of the Special Rapporteur on the situation
of human rights in Cuba at the Human Rights Commission or the Eco-
nomic and Social Council session.*?> Russia also aligns with the United
States on some generalized matters, such as bringing the observance of
human rights and fundamental freedoms in Cuba into conformity with
international law and international human rights instruments.*® Russia
was among the states that abstained, however, when the 1997 UNHRC
session, by a vote of 19 to 10, with 22 abstentions, adopted the more
detailed and critical US-sponsored resolution on the situation of human
rights in Cuba.

Russia’s voting record concerning human rights in China is rather
contradictory. For example, at the 51st session of the UNHRC held
in Geneva in 1995, the Russian delegation first voted procedurally for
taking up the matter, but then voted against the Western-sponsored
resolution condemning human rights violations in China.** At the 1997
UNHRC session, Russia abstained in procedural voting on whether or
not to adopt any resolution concerning human rights violations in China.
This position was obviously dictated by a new rapprochement between
Russia and China and reflects Russia’s pragmatic stance. The situation
will tend to reproduce itself until real changes take place in China.

More generally, Russia’s voting record at the 53rd session of the
UNHRC in Geneva, 10-18 April 1997, may serve as a clear example of
Russia’s attempts to shape an independent policy on international human
rights issues. Russia’s official position was based on a presumption that
the human rights issues should bring nations closer together rather than
dividing them. In Russia’s view, a constructive dialogue between nations
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should draw on human rights as a universal principle and transform them
into a cornerstone of security and stability.

On Russia’s initiative, the UNHRC for the first time labelled the
repealing of citizenship as a violation of basic human rights (the co-
authors of the resolution were Mexico, Peru, Nicaragua, Colombia, Por-
tugal, and Belarus). Russia’s initiative condemning the barbaric practices
of taking hostages turned into a consensus resolution that won support of
multiple co-sponsors. Russia backed resolutions on human rights abuses
in Iraq, Iran, the Sudan, Burundi, Zaire, Nigeria, Rwanda, Equatorial
Guinea, and Myanmar. Russian diplomats stress that Russia’s stance is
far from blacklisting these countries but is a sort of invitation to a positive
dialogue with international organizations.

One of the characteristic traits of Russia’s foreign policy is consistent
support for the idea of the inseparability of democracy, development, and
human rights. Therefore, Russia was one of the most active co-authors of
the resolution on the right to development.

There was an intense struggle regarding an Italian draft resolution on
the abolition of capital punishment. The United States and a group of
Asian countries bitterly criticized the resolution, emphasizing the right of
sovereign countries to establish measures of responsibility. The resolu-
tion was adopted by 27 (including Russia and the EU) to 11 (including
the United States, Japan, and China), with 14 abstentions (including
Great Britain, Cuba, and India).**

Since the 1993 Vienna Declaration, ongoing political dialogue with the
Council of Europe (CoE) has been a priority for Moscow. Judging by
official statements, Russia’s foreign policy entrepreneurs needed mem-
bership in the Council in order to protect the rights of Russians in the
“near abroad.”*® Actually, an even more important rationale was to have
a say in European affairs. Russia’s joining the CoE has been one of the
most controversial decisions in the history of the organization. Vladimir
Zhirinovsky, leader of the mis-named Liberal Democratic Party of Rus-
sia, challenged the Parliamentary Assembly of the Council of Europe
(PACE) deputies in his mocking manner: “If you want to invite Russia,
you should know that you invite Russia as a state and not citizen Kova-
lyov who dislikes something. He is as sick as thousands of Europeans who
suffer from different diseases.”*” In its Opinion no. 193 on the Russian
request for membership in the Council of Europe, adopted in January
1996, note was taken of the Russian Federation’s intention to settle
international as well as internal disputes by peaceful means, as well as
of the commitment strictly to respect the provisions of international
humanitarian law, including in cases of armed conflict on its territory.*®

Russia has become more cooperative with Amnesty International in
matters of application of the Convention against Torture, illegal impris-
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onment and psychiatric confinement for political reasons, death senten-
ces, introduction of a civilian alternative to military service, restrictions
on religious activities, and the situation in Chechnya.*’

The International Red Cross took part in efforts to protect and assist
people in order to soften the consequences of the conflict in Chechnya. In
spite of the special status accorded it concerning the implementation of
international humanitarian law by the Geneva Conventions of 1949 and
Protocols of 1977, six Red Cross workers were Kkilled in late 1996. After
the incident, the remaining members of the Red Cross had to quit
Chechnya since neither the Russian troops nor the Chechen authorities
would provide them with guarantees respecting provisions of inter-
national humanitarian law.

Regional developments

Human rights groups have compiled a number of accounts of serious
abuses during the Chechen conflict. Human Rights Watch reported that
the Russian military “failed adequately to investigate, let alone prose-
cute, the most glaring combat-related violations of humanitarian law.”
Separatist forces also violated international humanitarian law by taking
and executing hostages and using prisoners as human shields. The Glas-
nost Fund established an international intergovernmental tribunal on
crimes against humanity and war crimes in Chechnya, which plans to
conduct investigations and forward its findings to the Council of Europe
and the European Court of Human Rights.>°

Moscow’s use of force in Chechnya, which showed no concern either
about human lives or about the reaction of public opinion inside or
outside Russia, became a test for Western human rights policies. The
reaction of the Western countries and international organizations sur-
prised the Russian leadership, being far more tolerant than Moscow had
expected. The West and international organizations condemned Russia
for excessive violence and human rights violations. However, no country
and no organization mentioned any sanctions or proposed exerting pres-
sure on Russia, considering the Chechen conflict to be Russia’s internal
affair or not an issue at all.>! This was interpreted in Moscow as a carte
blanche for such kinds of military operations not only in Chechnya but in
the vast space of the former Soviet Union.

After the Budapest summit of the OSCE held in November 1994,
Moscow clearly saw that it would not be possible to keep the West from
an expansion of NATO eastwards. In exchange for dropping attempts to
prevent it, Moscow welcomed the idea of dividing zones of responsibility
in Europe along the borders between the Central European states and
the former Soviet Union, with the exception of the Baltics, which were
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supposed to belong to the Western zone. This drift toward a more “Great
Power” stance and the ferocity of the military operation in Chechnya
were interconnected symptoms of the old imperial habit. The West chose
the lesser of the evils as a way forward, as noted above, but to the detri-
ment of the human rights issue.>?

After NATO’s official decision to expand eastward, the West was
stunned by the broad consensus in Russia against it. If we ignore security
considerations, we can see the psychological explanation for this nation-
wide anti-NATO consensus. Russian liberal intellectuals had an acute
feeling of having been betrayed by the West. It was a sort of psychologi-
cal trauma for advocates of rapprochement with the West, who were
shocked by the lack of Western respect for Russia’s sensitivities. In any
case, the Russian leadership concluded that Western states are rarely
guided by ethical norms in foreign policy. Thus Russian national interests
were increasingly emphasized in foreign policy during NATO’s post-
enlargement period.

International financial institutions

International financial institutions (IFIs) are in the limelight of political
discussions in Russia. Two major questions arise: Would the West sig-
nificantly increase its credits to Russia if Moscow more carefully observed
human rights? If the IFIs increased their aid to Russia, would Moscow be
more active in human rights observance?

The main international financial organizations appear to be preoccu-
pied more with economic reform — i.e. Russia’s budgetary indicators such
as inflation rates, currency reserves, etc. — than with the observance of
human rights. The International Monetary Fund (IMF) and the World
Bank consistently support the Russian government’s tight fiscal and
monetary policy to bring down inflation in spite of the fact that many
workers are not paid for months. The head of the IMF’s Second Euro-
pean Department, Yusuke Horiguchi, has repeatedly emphasized the
necessity for the Russian government to exert pressure upon huge cor-
porate debtors to cope with the problem of arrears. The head of the IMF,
Michel Camdessue, while visiting Russia, stressed that the ‘‘situation
when pensioners do not receive their pensions is really shocking.”>? Also,
the World Bank earmarked up to US$2 billion for urgent social prob-
lems, such as helping the government pay wage and pension arrears.>*

But, in general, the IFIs have not let human rights issues affect loans to
Russia. The major constraints for Western assistance to Russia lie not so
much in the sphere of human rights but in the economic sphere. If rela-
tions were blocked by poor human rights observance in Russia, the West
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would have no incentive to give the large amounts of assistance and
credits that it is currently giving. Given the fact that the West is already
giving substantial loans, there is no effective leverage on Russia’s human
rights policy. Moreover, in Russia, with the exception of a very narrow
circle, the effect of Western assistance is generally viewed as destructive
for Russia’s economy, stimulating corruption and criminality, as well
as ruining defence, the social system, science, culture, etc.”>®> The mass
media are sometimes extremely outspoken in their criticism of Western
assistance. For example, the Nezavisimaya Gazeta (Independent News-
paper), which is usually viewed as a pro-reform daily, blames the IFIs
for distortion of the economy, immense losses, etc. as well as political
manipulations.

The fact that the interests of the IMF and the World Bank are alien to
Russia’s interests derives not only from the poor results from reforming
the national economy in conformity with their standards. Missions of
these organizations are represented in all countries of the former Soviet
Union. It is not by mere chance that centrifugal trends keep growing
every year to the detriment of the countries’ economic and political
interests, first of all at the expense of Russia’s interests.>°

The linking of IFI activity and human rights would only increase criti-
cism in these circles.’” It is the Open Society Institute (George Soros
Foundation) that is clearly linking its grants to human rights, supporting
scholars and journalists involved in research or the reporting of human
rights issues. It is noteworthy that Russian humanitarian or human
rights centres are totally financed by foreign financial and charitable
organizations.>®

1V. Bilateral

Russia’s major human rights concerns in foreign policy are focused on the
former Soviet Union zone. In spite of the existence of the Common-
wealth of Independent States (CIS), there is still no viable mechanism for
solving these problems on a multilateral basis. The breakup of the Soviet
Union left about 25 million ethnic Russians and Russian speakers beyond
the new Russian borders. The years since then have shown that Moscow
remains deeply embroiled in the affairs of all the former Soviet republics.
Indeed, most of those in the Russian state today view the former repub-
lics as neither part of their state nor wholly foreign. Western scholars
tend to exaggerate Russia’s imperial ambitions. As Bruce Porter and
Carol Saivetz put it:
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The CIS is, moreover, only one of several tools Russia has employed to exert its
influence in the former Soviet sphere. Its efforts to retain a measure of hegemony
have included economic pressures, such as manipulation of Russian oil and natu-
ral gas deliveries; diplomatic support of Russians living in the Near Abroad; fiscal
inducements, such as debt relief and currency management; and outright military
blackmail, such as threats to keep troops stationed in the Baltic states or the re-
fusal in late 1993 to assist the government of Georgia against twin uprising unless
it agreed to enter the CIS.>®

The source of Russia’s diplomatic activities in the “near abroad” is that
Moscow in many respects appears to be extremely sensitive towards
developments in the former republics.®® Acknowledging Russia’s legiti-
mate interests in the region, Western foreign policy decision makers
hesitate to recognize what in any other context would be called a protec-
tion racket: encouraging separatist movements under the guise of defend-
ing embattled Russian minorities, and then intervening as a peacemaker
when the conflicts between the separatists and the successor regimes get
out of hand.®! A draft national security White Paper in 1996 listed among
the most serious problems for Russia in the “near abroad” kin ethnic
contradictions, deterioration of the economy, and loss of consumer markets,
as well as violations of the human rights and freedoms of the Russian-
speaking population.®? Violations of minorities’ rights within the “near
abroad” would endanger Russia’s key interests. Therefore the highest
priority for Russian foreign policy is the relationship with a number of
ex-Soviet republics, above all Ukraine, Belarus, and Kazakhstan.®?

Ukraine

The rights of the Russian minority in Ukraine have been a target for
Moscow’s diplomatic activities since 1992, especially in the Crimea. Eth-
nic Russians there have made enormous efforts to try to get the peninsula
to become a part of the Russian Federation, with Sevastopol as a strong-
hold of this movement. However, with the signing of the “‘big treaty” with
Kiev, Moscow has failed to achieve its main goal. The Crimea remains a
part of the independent Ukrainian state, and the problem of the Russian
minority remains unsolved.

The Crimea became part of Russia in 1783 after the Russian victory
over the Turkish Ottoman armies. Over the next century and a half
numerous people, mainly Russians, settled in the Crimea. In 1954, it was
transferred to Ukraine by the then Soviet leader, Nikita Khruschev, to
commemorate the 300th anniversary of Russia’s merger with Ukraine as
a propaganda symbol of the friendship of the two republics.

The forced deportation of the Crimean Tatars under Stalin fundamen-
tally changed the ethnic balance of the Crimea. Ethnic Russians were
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brought in to fill their place. The Tatars were allowed to return to the
Crimea only at the beginning of the 1970s. Up to 100,000 Tatars
subsequently sought to move to the Crimea, only to be prevented from
resettling by bureaucratic resistance, police harassment, and brutality.

According to the 1989 census, the ethnic composition of Crimea is as
follows: Russians 67 per cent, Ukrainians 25.6 per cent (almost half of
whom are Russian speakers), Crimean Tatars 1.6 per cent, other nation-
alities 6 per cent. Despite substantial regional and some ethnic diversity
in the Crimean political situation, the peninsula was very stable till 1992.
In May 1992 the Russian parliament passed a resolution declaring the
1954 transfer of the Crimea illegal. In July 1993 the Supreme Soviet of the
Russian Federation issued a declaration asserting control over Sevastopol
as a Russian town. Ukraine appealed to the UN Security Council, which
confirmed that these decisions were illegal because they contradicted
Ukrainian—Russian treaties and the aims and principles of the United
Nations.

At the same time, the passage of a law on language led to a drive for
separatism in the Crimea. The Crimean Republic demanded its reunifi-
cation with Russia under the guise of separate membership of the Com-
monwealth of Independent States. The turmoil in the Crimea demon-
strated the anger of the peninsula’s population towards the economic
situation and Kiev’s policies.

The internal situation has also been complicated by the return of the
Crimean Tatars creating additional social problems. Many Crimean
Tatars see the only solution to their socio-economic and cultural prob-
lems in the creation of a single ethnic Tatar state. Thus, Russia’s foreign
policy faces a series of challenges vis-a-vis Ukraine. The major challenge
is that the open backing of the Russian diaspora might push Ukraine
further in the direction of the West and NATO. This scenario is consid-
ered to be a nightmare by the Russian foreign policy élite.

Belarus

President Alexander Lukashenko, showing little tolerance for dissent and
having adopted a dictatorial style of government, has turned Moscow’s
relationship with the republic into a legal puzzle. Russian human rights
groups accuse Lukashenko of total disregard for the democratically
elected parliament, which was disbanded in 1996, and of strongly repres-
sing any opposition to his regime. In January 1997, the Council of Europe
excluded Belarus from candidature for membership. Russia insists on the
restoration of the Belorussian membership.

The major concern for Russian diplomacy has become Lukashenko’s
repressing the press.®* In June 1997, he made the authorities withdraw
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accreditation for Pavel Sheremet, the Minsk bureau chief of Russian
Public Television (ORT), accusing him of insulting and tendentious
reporting. Within a week, the journalist and his TV crew were arrested
and charged with illegally crossing the Belorussian—Lithuanian border
while filming a report on Belarus’s poorly guarded frontiers. Yeltsin bit-
terly criticized the president of Belarus, threatening to revise the Statute
on the Union between the two countries. This may be the strongest and
most sincere of Russia’s condemnations of human rights violations in a
neighbouring state.®’

Russia’s painful foreign policy dilemma is whether to strengthen coop-
eration with Belarus or to break with Lukashenko, who has amassed a
notorious human rights record. On the one hand, Belarus is the first real
candidate for integration. On the other hand, implementation of the
document on the forming of the union with Belarus, signed in April 1997,
could mean Russia’s losing status in the Council of Europe and losing
face in the world community — because the observance of human rights
in the newly emerging Centaurs cannot be guaranteed.®® Again we see a
pointed example of the Russian difficulty in meshing attitudes towards
human rights with other policy goals.

Kazakhstan

In 1997, ethnic Kazakhs accounted for only 51 per cent of Kazakhstan’s
population, and only about a third in its northern regions. The Russian
population is estimated at about 6.2 million. Yet many Russians say they
feel uncomfortable, notably because of an increase in broadcasting in
Kazakh and because their children have to study the Kazakh language
at school. Hard-line nationalists in Moscow are trying to blackmail the
Kazakh authorities with the threat of encouraging the secession of its
northern and eastern regions in order to prevent Muslim, Western, or
Chinese expansionism in the region.®” Diplomats are doing their best to
prevent further aggravation of the situation.

The Baltics

Russia’s most active diplomatic intervention for human rights reasons
occurs in the Baltic countries (Estonia, Latvia, and, to a lesser extent,
Lithuania), after their winning independence in 1991.°® The core of the
problem is that the plight of the Russian-speaking minorities and Russia’s
concerns with the shift of the Baltic states away from its sphere of influ-
ence towards the West are closely intertwined. It is clear that Russia
points to violations of human rights in the Baltics while keeping silent on
much worse situations in the Central Asian newly independent countries,
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such as Tajikistan and Uzbekistan, whose governments demonstrate
political loyalty to Moscow. Russia is certainly sincerely preoccupied with
the human rights situation in the Baltics. At the same time, it makes use
of the human rights issues in purely political terms to try to prevent the
Baltic states aligning with the West.

Many ethnic Russians, Ukrainians, Belorussians, and Jews have failed
to get citizenship in the Baltic states. Unfortunately, there is little love for
them among the indigenous citizens, who remember the “Soviet libera-
tion” in 1944 as the start of mass repressions and irritating Russifica-
tion.®® The situation in Estonia is, perhaps, the most extreme example of
the status of Russian speakers in the region.

Since 1991, Estonia has certainly made considerable progress towards
the fulfilment of its obligations and commitments in regard to the rights
of Russians living in its territory. In particular, Estonia has ratified the
European Convention on Human Rights. However, some problematic
areas concerning Estonia’s obligations under the European Convention
remain. Estonia entered into two commitments before accession to the
Council of Europe: to base its policy regarding the protection of historic
minorities on principles laid down in the Council’s recommendation and
an additional protocol on the rights of national minorities to the ECHR,
and to treat the ‘‘non-historic” Russian-speaking minority fairly. There
are no huge problems concerning ‘historic”” Russians (those who settled
before the Soviet invasion in the Second World War). As for the treat-
ment of the ““‘non-historic”” Russian-speaking minority, who settled during
Soviet rule, not all problems are being dealt with in a satisfactory manner.
Over 400,000 of Estonia’s population are Russians.”’® According to the
official Russian point of view, they are subject to special hardships, owing
to restrictions imposed on them that are more severe than those on
members of majority groups. As we shall see, in reality this large group is
devoid of principal rights.

According to the new Law on Citizenship adopted by the Estonian
parliament in January 1995, a person who wishes to obtain Estonian citi-
zenship cannot apply until he or she has passed two extremely difficult
tests: a general language test and a test on the Estonian constitution and
citizenship law.”* The Estonian authorities are thus in practice pursuing a
policy of discrimination with respect to the ethnic Russians and the Rus-
sian language, which is the second language spoken after Estonian.”?

Moscow has repeatedly issued diplomatic statements on minority rights
since late 1991. On 1 October 1991, the Russian State Council declared
that the Russian leadership was responsible for all Russians living in the
former Soviet republics. In February 1992, then Foreign Minister Andrei
Kozyrev made it clear in a speech at a UN conference on human rights
that Russia regarded this issue as a very high priority in its foreign policy.
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However, Russia has rather limited resources to influence the human
rights situation in Estonia and Latvia. The use of force is ruled out, so
Russia has only diplomatic and economic instruments at its disposal as a
last resort to prevent discrimination against Russians there. According to
then Foreign Minister Primakov, Moscow could slap economic sanctions
on states accused of mistreating their Russian minorities. Russia has
already linked agreement on an accord defining the border between the
two countries to an improvement in the plight of Estonia’s Russian-
speaking population. Moscow’s offer of security guarantees to the Baltic
states, made in early November 1997, was unanimously declined by all
three countries. Moscow is likely to develop less abrasive relations with
the Baltic states at all levels. However, desperate to keep NATO out of
the region, Moscow is likely steadily to increase political pressure on the
Baltic states in order to defend ethnic Russians and to pursue its political
interests there.

Refugees

Russia became a party to international refugee treaties when in 1993 it
ratified the 1951 Geneva Convention and the 1967 Protocol to it. Moscow
takes an active part in discussions and in drafting resolutions on refugees
and displaced persons. For example, Russia put forward a proposal to the
UN General Assembly for a conference to identify regional solutions as
supported by the international community, which was held in Geneva
on 30-31 May 1996.7° However, because of various pressures and over-
complicated formalities (often taking about three months to establish
refugee status) inside the Federation, Russia finds it hard to protect the
rights of refugees and displaced persons efficiently. According to a report
by the Human Rights Commission advising the President of the Russian
Federation, the number of asylum seekers in Russia from non-CIS coun-
tries comes to around 500,000, of whom some 46,000 have been regis-
tered by the UN High Commissioner for Refugees. The Federal Migra-
tion Service had given refugee status to only 70 of them by January 1997.
In the fall of 1997, the Office of the High Commissioner asked the
Moscow authorities to facilitate formalities for about 15,000 refugees.
This came after the office of the UN Centre for Refugees in Moscow had
been attacked and occupied by indignant Africans.’*

The position of CIS refugees and internal forced migrants is even more
complicated, in spite of the fact that in September 1993 Russia, Azerbai-
jan, Armenia, Belarus, Kazakhstan, Kyrgyzstan, Tajikistan, Turkmeni-
stan, and Uzbekistan concluded an agreement on assistance to refugees
and forced migrants. The main obstacle seriously undermining the safe-
guards that legislation affords to refugees is the propiska (residence per-
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mit) system. In July 1997, Russia’s Constitutional Court ruled that re-
gional governments cannot charge for the right to live on their territory.
However, the propiska system, which the USSR introduced in 1932, is
still widely used in the CIS countries. It was formally abolished in Russia
by Yeltsin in June 1993 and replaced by a system of ‘“notifying” the
authorities of the place of residence. The authorities concerned say they
are merely protecting the rights of the local community from influxes of
new arrivals who allegedly threaten economic stability (particularly wage
levels), cause an increase in crime, place too much strain on the infra-
structure, etc. According to the Civic Assistance Committee, a Moscow-
based human rights group, 30 provincial governments around Russia
(including Krasnodar and Stavropol provinces, Voronezh and Leningrad
regions, and the city of St. Petersburg) continue to restrict freedom of
residence. The tenacity with which many regions stick to the propiska
system suggests that Russia is not ready for the right to freedom of
movement that is enshrined in Article 75 of the Constitution.”?

If they are prevented from registering, new arrivals, who are mostly
refugees, are often unable to get access to public schools for their chil-
dren. It should be recalled that the International Bill of Rights provides
that everyone has a right to education, and the International Covenant on
Economic, Social, and Cultural Rights also reiterates that primary edu-
cation shall be compulsory, even for children of illegal immigrants.”®
Under Article 12 of the 1966 Covenant on Civil and Political Rights,
everyone lawfully within the territory of a state has the right to liberty of
movement and freedom to choose his residence, and that right can be
restricted only in the cases specified in that article.”” The Constitutional
Court was under the pressure of regional international law as well since
Russia joined the Council of Europe and was strictly obliged to stick to its
treaty norms.

About 9 million people have moved within the Commonwealth of In-
dependent States (CIS) since 1989, most of them involuntarily. This
plight has had various causes: violations of minority rights; economic,
social, and ecological problems; armed conflicts; virulent nationalism;
insecurity, etc. The number of people displaced by armed conflicts alone
in the CIS is over 3.5 million. Major conflicts are concentrated in the
southern regions. One of Russia’s most important foreign policy goals is
to play a leading role in mediating such conflicts in order to avoid further
unwanted migration.

For example, about 30,000 Ossets (100,000 according to the Ossetian
authorities) have moved from South Ossetia (Georgia) to North Ossetia
(Russian Federation). However, under Russian pressure, regional politi-
cians agreed in 1996 on the need to address the refugee problem.

Russia is playing a key role in the Georgian dispute with its Abkhazia
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region, whose leaders keep insisting on equal status with Georgia within a
federation or confederation. Abkhaz sources claim that as many as
320,000, the majority of the 525,000-strong population registered in the
1989 census, now live in Abkhazia. Over 100,000 people, including ethnic
Russians, have left Abkhazia and gone to Russia. For Russia, the case of
Abkhazia is not so much the problem of Russian refugees as a litmus test
for its foreign policy in regard to human rights violations. Georgia hopes
that Russia will bring its influence to bear for Georgia’s unity. Russia is
trying to expedite the return to their homes of ethnic Georgians who fled
from the region during hostilities. Moscow cannot openly support the
Abkhaz move to secede from Georgia for fear of the precedent this could
set for the many other multi-ethnic republics of the former Soviet Union.”®
However, it engaged in active diplomacy on the question. Under Russian
pressure, the UN Security Council adopted a resolution on 21 July 1992
approving a Russian peacekeeping mission in Abkhazia. According to
media reports, Russian representative Yuli Vorontsov said that otherwise
Russia would oppose US involvement in Haiti.”? During the G7/G8
meeting in Denver in 1997, Yeltsin called for an enhanced UN role in the
settlement of conflicts, including the Abkhazian war.°

In the Tajik war, some 700,000 people were displaced, and the country
has actually lost its Russian-speaking population.®! In June 1997, Tajiki-
stan and its Islamic opposition signed a peace accord, with Russia’s active
diplomatic mediation.

Some 100,000 people were displaced by the conflict in the Trans-
Dniester area. The Russian speakers left Moldova because of a threat of
“Romanization” of the mostly Russian population of the region, notably
the introduction of the Moldovan (Romanian) language as the official
language in this Russian-speaking area. The situation in the Trans-
Dniester region is basically frozen. It is still uncertain whether a political
compromise can be reached because the separatists aim at preserving the
de facto independence of Trans-Dniester, whereas Moldova is resolutely
against recognizing the region as enjoying statehood. Russia favours a
special status for Trans-Dniester within Moldova, but not full indepen-
dence for the region.®?

In both its legislation and its practice, Russia sometimes fails to apply a
number of basic human rights recognized by international law. One of
them is the prohibition on forced return based on Article 33(1) of the
Refugee Convention.®? There is also a general prohibition deriving from
Article 3 of the European Convention on Human Rights, prohibiting the
expulsion of anyone who is in serious danger of being subjected to torture
or to inhuman or degrading treatment or punishment. Similarly the Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treat-
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ment or Punishment (1984) prohibits the return, expulsion, or extradition
of any person to a third state when there is serious reason to believe that
he or she risks being subjected to torture there. For example, there have
been cases of the dangerous extradition of human rights activists to
Uzbekistan; the Russian authorities have also turned a blind eye to the
activities of the Uzbek secret services in Russian cities which target refu-
gees from that state.

It is clear that United Nations assistance programmes for the hundreds
of thousands of persons displaced as a result of ethnic conflicts in the
“near abroad” are far from adequate. In August 1994 Yeltsin signed a
decree on the major directions of state policy of the Russian Federation
regarding compatriots living abroad. This proclaims that stopping new
flights of refugees is one of the highest priorities of Moscow’s foreign
policy towards the “near abroad.” Russian attempts to promote the idea
of dual citizenship and also Russian as a second state language in the
former Soviet republics cause many accusations about Moscow’s imperial
ambitions to re-establish control over the post-Soviet space and represent
a constant headache for the Kremlin.®*

V. Conclusions

After the Cold War, Russia made a breakthrough in expanding its formal
acceptance of the international law of human rights. The long-term po-
tential of this breakthrough cannot be overestimated. Nevertheless, Rus-
sia’s attitude towards specific human rights issues remains controversial.
The authoritarian tradition remains strong, frequently overshadowing
liberal trends in its foreign policy. Therefore, Russian foreign policy on
human rights is marked by uncertainty, competition over values, and lack
of predictability.

Another major factor in Russia’s ambivalent behaviour in international
relations is that it has not yet formulated its foreign policy doctrine and
the place of human rights in it. Formally, Russian authorities are gener-
ally supportive of international law and human rights policies. In practice,
foreign policy institutions are highly selective about endorsement and
action (for example, in the former Yugoslavia).

Russia is being pressured by the West to take rights seriously in Iraq or
Serbia. The open linkage of financial assistance to Russia with observance
of human rights is an instrument with limited efficiency. In some rare
cases it may work, but more often it appears to be counter-productive.
However, the very existence of Western models and assistance may help
support the development of a political culture more conducive to Russia’s
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more consistent implementation of human rights standards. Human rights
education is especially needed in Russia, a country without a strong tra-
dition of respect for liberal and legal values.

One cannot say that Russia’s foreign policy is generally opposed to
human rights. In fact, Russian political entrepreneurs clearly understand
that a drastic change of political course and a rupture with the West
would result in Russia’s isolation. Therefore, Moscow does support some
human rights issues and is cautiously trying to find a niche for them in the
new system of international relations.

During the early 1990s in the sphere of foreign politics, the Soviet
Union/Russia demonstrated unlimited readiness to cooperate with the
West. Moreover, this often involved real sacrifice. The most spectacular
example was the Soviet consent to German unification with no political
conditions and with a hasty withdrawal of Soviet troops from Eastern
Europe. Former Minister of Foreign Affairs Kozyrev made serious uni-
lateral concessions to the United States and the West. In return he
counted strongly on Western support on issues of importance to Moscow.
Russia’s cooperativeness cannot be explained simply by Western pres-
sure and its victory in the Cold War. Much can be explained by the
euphoria of that time and Russia’s alleged joining the system of Western
political and social values — including human rights. In a sense, Moscow
offered sacrifices as a token of a common future. However, Russia would
also like to make money, pursue a high-profile policy, and be recognized
as more than a loser in the Cold War or a poor cousin of the United
States. The West has lacked imagination in dealing with Russia, and the
window of opportunity has almost closed.

An analysis of the key international factors — security issues and fail-
ures in international assistance to Russia — shows that they are not the
main sources of the anti-Western shift in Russian foreign policy. The
West could recognize Russian sensitivity to its loss of superpower status
and understand that Russia’s second-class treatment threatens Western
interests and human rights in Russia. Unfortunately, Russia is losing its
initial incentive concerning human rights issues in foreign policy.

One cannot change political culture overnight. Continuation of the
conflicted political culture has yet to resolve itself in favour of strong and
clear support for liberal rights in Russia — at home or abroad.
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India’s human rights diplomacy:
Crisis and transformation

Sanjoy Banerjee

I. Introduction

In the first decades after independence, India became an international
advocate of human rights. Opposing European colonialism and apart-
heid, and later Israeli actions against Palestinians, it was a leader among
non-aligned nations in a quest to end the state-enforced social inequality
that had characterized the world order in the preceding centuries. India
engaged in assertive diplomacy, criticizing states well beyond the reach of
its limited material power. It twice intervened militarily outside its bor-
ders, invoking human rights: opposing the government in East Pakistan in
1971 and aligning with the government in Sri Lanka in 1987. Before the
end of the Cold War, external human rights pressure on India was low,
in spite of events that might easily have occasioned such pressure. For
example, there were anti-Sikh riots in Delhi after the assassination of
Indira Gandhi in 1984, with the clear involvement of politicians in the
ruling Congress Party, yet India faced little criticism about this from
other states.

India’s foreign policy environment changed abruptly in 1991. The dis-
appearance of the USSR was accompanied by a multifaceted domestic
crisis in India. The USSR had been India’s primary arms supplier and its
rivalry with the West had created the possibility of non-alignment for
post-colonial states. India went from being a non-aligned country with
room for manoeuvre in a bipolar world to being a vulnerable state in a
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unipolar world. The US performance in the Gulf War demonstrated its
overwhelming military supremacy, and the continuing deadly sanctions on
Iraq after the war were a powerful demonstration of unipolar discipline.

The period after 1989 witnessed a profound transformation in India’s
human rights diplomacy, which switched from an assertive to a defensive
mode. The new world order brought in its train an invigorated but highly
inconsistent international human rights regime dominated by Western
states and by influential non-governmental organizations (NGOs) rooted
entirely or mainly in the West. India and other developing countries
struggled to preserve their sovereignty in the face of the changed regime.
The early 1990s saw the peak of secessionist insurgencies in the history of
independent India, and police and security forces committed human
rights violations while combating insurgents. The government faced the
dilemma that punishing members of the security forces severely or openly
was expected to harm their collective morale. India entered a severe
economic crisis in the early 1990s, which also brought home an awareness
of how far India had fallen behind its Asian neighbours in economic de-
velopment. The conjunction of international and domestic circumstances
led the Indian government to the conclusion that the diplomatic activism
of the past was no longer wise and India needed to put its own house in
order before giving advice to others.

Although retreating from assertive diplomacy, India became aggressive
in the preservation of its sovereignty, in both substance and appearance.
Sovereignty was understood as a necessary condition of democracy. The
structural changes in India during the 1990s did serve to reconstruct in-
ternal unity sufficiently to preserve effective sovereignty. Delhi mounted
an energetic diplomatic campaign to rebut some of the accusations and to
persuade several sections of the international community that it had no
deliberate campaign to violate human rights, and that the excesses of its
forces were being mitigated through administrative discipline. In the de-
fensive mode, India’s domestic policies and politics became more directly
linked to its diplomatic posture. As the Indian polity stabilized, human
rights violations began to decline and India began to enjoy a modicum of
success in its campaign of defensive human rights diplomacy.

India’s human rights diplomacy in all periods has been based on a
moral consensus of fluctuating strength within the polity. Through most
of the post-independence period the vast majority of people and parties
have agreed on certain broad values, in particular upon the desirability of
democracy within India'! and opposition to colonialism and racism
abroad. The point of Indian human rights diplomacy has been to pro-
mote, at least rhetorically, selected values in that moral consensus, and to
prevent foreign initiatives in India that would undermine its sovereignty
and the effective supremacy of those values. In the early 1990s the
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strength of the moral consensus in the Indian polity reached a nadir.
Centrally, the value of secularism came under effective assault as Hindu
nationalists broadened their popular support using anti-Muslim appeals
and as secessionist movements grew. This contraction of the moral con-
sensus diminished the credibility, even in the domestic scene, of assertive
human rights diplomacy. As the 1990s progressed, a moral and constitu-
tional consensus was restored. The challenge to secularism was politically
marginalized by the tide of lower-caste political mobilization and upper-
caste acquiescence, and by the moderation of Hindu nationalism. A
period of political leadership free from charisma enabled the judiciary
and other non-political institutions to establish unprecedented programmes
of action against various forms of illegality and corruption, with wide popu-
lar acclaim. The restored moral consensus strengthened domestic confi-
dence in India’s institutions and in its defensive human rights diplomacy.

There have been limits to the moral consensus, even within the state
apparatus. The inability of the political leadership to discipline the secu-
rity forces reflects the limitations in its own credibility. All major political
parties have agreed that the security forces should respect human rights
in their operations. Yet widespread corruption as well as divisive politics
has diminished the capacity of political leaders convincingly to represent
a national moral consensus in commanding the security forces. The result
is an enfeebled administration that must rely exclusively on bureaucratic
means and face a stringent tradeoff between morale and discipline in the
forces. This condition in turn generated a stream of human rights viola-
tions, especially in the first half of the 1990s, and forced Indian human
rights diplomacy on to the defensive.

Indian foreign policy on human rights

A state’s human rights diplomacy may be assertive or defensive. Assert-
ive diplomacy will use a variety of means to influence global human rights
practices, agreements, and institutions. It will accuse other states of vio-
lating human rights and pursue those accusations in international institu-
tions or in its direct relations with the accused and other states. Assertive
human rights diplomacy often entails the implication that the assertive
state has superior knowledge and practice of human rights compared with
accused states. In recent decades, the United States and other Western
states have conducted assertive human rights diplomacy with such broad
claims implicit or explicit. Pakistan, in spite of many domestic and inter-
national problems, has conducted assertive human rights diplomacy
against India regarding Kashmir. Defensive human rights diplomacy
opposes other states’ assertive diplomacy. It usually proclaims state sov-
ereignty and the adequacy of the state’s human rights performance under
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existing local conditions and global agreements. It denies the legitimacy
of intrusions by international human rights institutions and foreign
NGOs. Defensive diplomacy criticizes other states primarily to question
their standing to conduct assertive diplomacy. China’s human rights
diplomacy, especially after the Tiananmen Square incident in 1989, has
been defensive. The United States has pursued defensive diplomacy re-
garding Israel’s actions in its occupied territories.

Defensive human rights diplomacy may be the defence of democracy
and sovereignty against imperialist or aggressive stratagems disguised as
human rights concern. Or it may be the use of the state’s power and in-
ternational institutions of sovereignty to protect a programme of human
rights violations. Assertive human rights diplomacy, similarly, can range
from being what it claims to be to being imperialism or aggression in
disguise. One must independently judge the truth of the claims of the
instances of human rights diplomacy.

In the Indian case, the post—Cold War period has witnessed very little
in the way of assertive human rights diplomacy. Indian rhetoric about
human rights violations in Pakistan has been more muted than that of
Western human rights organizations. During the Cold War, India had
criticized actions resulting in civilian deaths in the course of Western
interventions in the third world. Indian rhetoric about civilian deaths
during the 1991 Gulf War and deaths due to the embargo on Iraq was
quite muted, couching its concerns as humanitarian, not invoking human
rights. Both the government and non-governmental observers in India
displayed limited sympathy for Western governmental, media, and NGO
criticisms of other states. Most Indian observers did not consider Western
criticism of India to be balanced, and concluded that Western criticism of
many other developing states was equally unbalanced. In addition to
disengaging from Western assertive diplomacy against other states, Delhi
was not eager to strengthen the institutions of international human rights,
expecting them to retain structures of adjudication disproportionately
influenced by the West.

India and China arrived at an understanding to undertake joint defen-
sive diplomacy on human rights, each remaining silent about the other’s
human rights violations. In the aftermath of the Tiananmen Square inci-
dent in June 1989, statements from Delhi avoided the suggestion that the
Chinese government had violated human rights. That period was one of
improving India—China relations. There was a series of meetings between
Indian and Chinese officials in subsequent months, and Indian official
statements avoided any comment on the incident.? China in turn came to
India’s aid at a crucial vote on a Pakistani resolution about Kashmir in
1994 at the UN Human Rights Commission.

Indian human rights diplomacy in the post—Cold War period has been
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primarily defensive. It has consisted of rebutting charges against India in
international forums, making common cause with some developing
countries, using its economic reforms to seek favour with wealthy nations,
and, to a degree, getting better at fighting insurgencies without killing
civilians. Although the Indian political establishment considered many
specific human rights accusations by Western sources to be politically
biased, its members were deeply embarrassed by them, and acknowledged
that Indian security forces were committing real human rights violations.
The several facets of the predominant Indian attitude on these matters
were well summarized by Atal Behari Vajpayee, a leader of the Hindu
nationalist Bharatiya Janata Party (BJP), after he led an Indian delega-
tion that successfully blocked Pakistani assertive diplomacy at the UN
Human Rights Commission in Geneva in 1994: “For a great nation like
us, there was a certain humiliation involved in having to go around
begging for votes on a human rights issue. Let us now use this reprieve
to clean up our act in Kashmir or there will be a Geneva every few
months.”?

India has faced numerous armed challenges from groups that are ex-
tremely small in relation to the whole of the country. Active militants in
Punjab never numbered more than about 10,000. In Kashmir, militants
have never exceeded 12,000, while the Indian security forces have num-
bered over 400,000. Secessionist insurgents have pinned their hopes in
part on the prospects of support from other states. Pakistan has supplied
these groups with arms and training, and in Kashmir has sent Pakistani,
Afghan, and other nationals in to fight with local insurgents. However,
Pakistan is widely recognized by militant groups as being an insufficiently
powerful ally. A long-term goal has been to gain US and Western sup-
port. It is significant that when Indira Gandhi’s Sikh bodyguards assassi-
nated her in 1984, a group of pro-separatist Sikh immigrants in New York
danced in front of the Indian UN mission waving American flags. Pro-
separatist Sikh and Kashmiri immigrant groups in the United States have
energetically lobbied members of Congress. Accusations of human rights
violations have been at the heart of the lobbying rhetoric. Groups aligned
with the insurgent movements have played a key role in generating
human rights accusations against the Indian state. These accusations are
part of the global political strategy of the insurgents. They understand the
West to dominate the international adjudication of human rights accusa-
tions. Their hope has been to mobilize the centres of world power in their
favour to the extent they can in an otherwise unequal struggle.

The Indian state and much of society have viewed Western and Islamic
accusations of human rights violations in the context of the international
strategies of the militant organizations and Pakistan. Indians, inside and
outside the government, have viewed international organizations, human
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rights NGOs, and foreign governments less as sincere adjudicators of
human rights accusations than as objects of political struggle and as
politically motivated actors.

Although India’s economic globalization and liberalization were under-
taken for mainly economic reasons, the benefits in terms of defensive
human rights diplomacy were well recognized. Further, throughout the
1990s there was a sustained government effort to reduce the number of
actual human rights violations, especially in Kashmir, again mainly for
domestic reasons, but with its international reputation being in second
place among the expected benefits.

India’s efforts to improve the international reputation of its domestic
human rights performance did enjoy some success. The US State
Department’s annual human rights report in 1996, although critical of
India on many issues, said of civilian deaths in Kashmir:

Civilian deaths caused by security forces diminished for the third consecutive year
in Kashmir. The explanation appears to lie in press scrutiny and public outcry
over abuses in previous years, increased training of military and paramilitary
forces in humanitarian law, and greater sensitivity of commanders to rule of law
issues. The improvement has taken the form of increased discipline and care in
avoiding collateral civilian injuries and deaths (i.e., deaths in crossfire).*

The international context of Indian human rights diplomacy

James Ron observes that in the period 1982-1994 the frequency of use of
the phrase “human rights” increased six-fold in Reuters World Service
news reports, seven-fold in British Broadcasting Corporation reports,
eleven-fold in the Xinhua General Overseas News Service, and four-fold
in stories in the Current Digest of the Soviet Press.’ This clearly reflects
its increasing frequency of use in overall international and national dis-
courses as well as a growing sensitivity of the international media to the
phrase. All this does not necessarily mean that states, weak or powerful,
are more willing now to make sacrifices to avoid violating the uncondi-
tional prohibitions of the doctrine of human rights in their conduct at
home and abroad. Nor does it mean that the international discourse on
human rights is gaining in honesty and consistency.

The adoption of the Universal Declaration of Human Rights without a
negative vote by the United Nations General Assembly in 1948 brought
into being a qualitatively new international regime of human rights.® It is
useful to define the term ‘“‘international regime” broadly. The regime as a
whole includes a complex of formal international agreements and insti-
tutions, a culture of diplomatic practice, as well as a global array of NGOs
advocating human rights. The reason for calling these various elements
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a single international regime is that they closely affect each other. In
particular, the NGOs can promote a climate of opinion that influences
diplomacy on certain issues, as well as the functioning of international
human rights institutions. For example, Human Rights Watch regularly
testifies before the US Congress.

The ending of the Cold War, in transforming international politics as a
whole, suddenly transformed the politics of the international human
rights regime. During the Cold War the regime had elaborately defined
norms and standards but weak enforcement.” After 1989 it became a
regime with elaborate norms and stronger yet selective enforcement, and
with asymmetrical informal roles for different states and NGOs within the
emerging monitoring and enforcement mechanisms. The international
human rights regime is a political structure, and its participants have un-
equal power and conflicting objectives.

India’s human rights diplomacy in the post-Cold War era has been
both constrained and enabled by the politics of the international regime
on human rights. The impact of the regime has been multifaceted. There
is a widespread perception in India that the international institutions,
diplomacy, and rhetoric of human rights are biased according to the
larger inequalities of power and wealth in the world. Indeed, many Indian
observers have expressed the suspicion that Western governmental and
non-governmental human rights accusations against India are part of a
strategy of Western power maintenance. At the same time, most Indian
observers perceive the institutions and practices of the regime at least
partially as reflecting values that India holds and cannot ignore in its
domestic or foreign actions. All actors, state and non-state, who have
impinged on Indian human rights diplomacy have also perceived a formal
and informal regime of human rights in the world and have acted on that
basis.

An assessment of the performance of the post—Cold War international
human rights regime must acknowledge some major failures and some
successes. At present, the regime is best judged not only by its limited
ability to prevent or stop human rights violations, but also by the consis-
tency and even-handedness with which it criticizes and punishes them. It
is clear that many genuine human rights violations have been criticized
and sanctioned by states and international human rights institutions in
the post—Cold War era. Violations in the former Yugoslavia, Haiti, and
Rwanda are such cases. In Haiti, the United States took action in 1994
with the support of the UN Security Council to remove a regime that was
violating human rights from power. Yet there have also been massive
failures of the international human rights regime since the end of the
Cold War.

The UN sanctions against Iraq after the Iraqi invasion of Kuwait in
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1990 have caused the largest number of civilian deaths of any coercive
programme in the 1990s and constitute a massive human rights violation.
The sanctions prevented the purchase of food and medicines by Iraq,
until they were relaxed slightly in 1997. Deteriorating nutritional and
health conditions in the nation of 17 million have led to sharply higher
death rates. The mortality rate for children under 5 in Iraq has risen six-
fold since 1989/90.%8 Two scientists from the United Nations’ Food and
Agriculture Organization estimated in 1995 that 567,000 children had
died as a result of the sanctions.® Adult deaths owing to the sanctions also
number in the hundreds of thousands. The sanctions against Iraq have
been the most effective and indiscriminate of the post-colonial period.
The UN sanctions resolution against Serbia and Montenegro in 1992 was
worded similarly to the resolutions against Iraq, but those sanctions were
expected to be and were far less effective.'® Thus the sanctions against
Serbia did not have a comparable human impact. The sanctions against
Iraq did not merely prevent weapons or industrial imports. Initially the
sanctions explicitly prohibited imports of food and medicine, and later
just prohibited exports, achieving similar results.'' The United Nations
Security Council is the legal agent of the sanctions, but the United States,
and to an extent the United Kingdom, are the principal political agents.
The United States used its political power to maintain the sanctions even
as other states have sought to loosen them. The United States viewed
the sanctions as a lever to force the Iraqi people to overthrow Saddam
Hussein. President Bush said to the United Nations General Assembly in
September 1991 that the sanctions should remain in place until Saddam
Hussein was out of power.'?

The principal moral debate about the sanctions against Iraq has been
not about the number of deaths in Iraq, but over responsibility for them.
The United States has advanced the argument that the Iraqi government
is responsible for the deaths because, had it agreed to the conditions set
by the United Nations, or had Saddam Hussein left office, the sanctions
would have been eased or lifted. The logic of human rights, as advocated
by the United States itself, is that certain actions are forbidden regardless
of the behaviour of others. The US position is tantamount to asserting
that there are no unconditional human rights constraints on economic
sanctions.

The international community has had very little to say about the
human rights implications of the sanctions against Iraq. The Security
Council votes on sanctions have usually been unanimous, with no state
prepared to challenge US power. India joined the rest of the international
community in its diplomatic silence on the human rights aspects of the
sanctions, voicing only “humanitarian’ concerns about the impact on the
Iraqi people. The gap between proclaimed values and performance has
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been even greater for leading Western human rights organizations. Am-
nesty International’s 1995 annual report, for example, has only two sen-
tences on the topic of the sanctions against Iraq, neither of which suggests
that there are any human rights constraints on the imposition of eco-
nomic sanctions.!® Human Rights Watch has been equally silent on the
issue. Physicians for Human Rights issued a strong and detailed criticism
of the sanctions on Iraq in 1991, but fell silent afterwards.'* The absence
of human rights pressure on the United States on this issue has been all
the more tragic because the interests the United States pursued through
the sanctions in their severe form were of secondary priority. Over the
years it became clear that the sanctions were not effective in forcing a
popular rebellion in Iraq, yet the United States felt no need to take fur-
ther action to that end. More carefully focused sanctions could have pre-
vented the rearmament of Iraq while sparing the lives of over 1 million
people.

The case of the sanctions against Iraq reveals a power structure and a
resulting bias in the international human rights regime in the post—Cold
War era. Because the sanctions were promoted by the dominant power
of the era — the United States — other states chose to maintain a discreet
silence. Western human rights organizations have largely excluded the
topic of civilian deaths in Iraq resulting from sanctions from their reports.
The regime has instead focused on accusing weaker states. Biases in the
international human rights regime were keenly recognized within India,
and its credibility suffered accordingly.

I1. Historical origins

Human rights concerns were central to the Indian independence move-
ment. Above all, the movement abhorred the systematic racial discrimi-
nation the British empire embodied. The independence movement also
promoted social reform within India. Of greatest concern was the elimi-
nation of caste discrimination and avoidance of religious bigotry. The
adoption of the Constitution in 1951 gave a legal basis to the quest for
social reform. Universal suffrage was implemented in India at a time when
European imperial states continued to disenfranchise their colonized
peoples and the United States disenfranchised most African-Americans.

Indian human rights judgements have been based on a set of traditions
and concerns rooted in Indian history. The independence movement, and
the leadership of Mahatma Gandhi, recovered from the long philosoph-
ical and religious debate of Indian history a political ideology that tran-
scended the opposition of a modern West and a traditional India that the
British empire had circulated.
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Mahatma Gandhi received his professional training as a lawyer in
London. He returned to India from South Africa as one who believed in
the ideals of civil liberty in the rhetoric of the British empire. The 1919
massacre in Amritsar of unarmed and peaceful Indian demonstrators by
troops of the colonial army was a turning point in Gandhi’s attitude
toward the British. The light punishment of General Dyer, the British
commander on the scene, and the indifference of the British public con-
vinced Gandhi and many Indians that the British rhetoric about the ideals
of civil liberty was insincere.

In Gandhi’s conception, freedom was indivisible. Freedom from colo-
nialism was morally inseparable from the elimination of untouchability
and other “social evils.” At the 1926 meeting of the Indian National
Congress, Gandhi debated with a party colleague about the link between
self-rule and untouchability. Srinivasa Aiyengar said: “Neither foreign
nor domestic critics are right when they assert that untouchability is a
formidable obstacle for Swaraj (self-rule). We cannot wait for Swaraj till
it is removed anymore than we can wait till caste is abolished.”*> Gandhi
responded that, although the existence of untouchability was not a valid
excuse for Britain to resist the move toward independence,

Real organic Swaraj is a different question. That freedom which is associated in
the popular mind with the term Swaraj is no doubt unattainable without not only
the removal of untouchability and the promotion of heart unity between different
sections but also without removing many other social evils which can easily be
named. That inward growth which must never stop we have come to understand
by the comprehensive term Swaraj.'®

In 1928, in an impassioned argument against untouchability, Gandhi
compressed his understanding of freedom into a metaphor: “No man
takes another into a pit without descending into it himself and sinning in
the bargain.”!’

The Gandhian conception of Swaraj was different in its logic from the
Western conception of human rights over the course of its evolution since
the seventeenth century. It was based on prevailing Indian assumptions
about the nature of persons. Conceptions such as ‘“heart unity” and
“inward growth” were more rooted in the Indian philosophical tradition.
The Gandhian prescriptions were directed at society and not the state. As
Donnelly correctly notes, what is distinctive about the Western concep-
tion of human rights is that is formulated as rights against the state.'®
Western liberal ideas arose as a philosophy for the regulation of bureau-
cratic states in the metropoles and colonies of empires. Comparable state
development or state-focused discourse outside the West was precluded
until the late colonial and post-colonial period because bureaucratic
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states developed in the West during the colonial era. Gandhi’s conception
of organic Swaraj, not divisible between the national and interpersonal
levels, stands in sharp contrast to imperialist and racist ideas and prac-
tices prominent within Western liberalism around 1926. The Gandhian
discourse of Swaraj was the leading edge of a profound transformation of
social thought over the course of the independence movement and, more
effectively than Nehruvian socialist rhetoric, provided the ideological
underpinning of a democratic state in a society with deep inegalitarian
traditions.

India’s moral reasoning about international human rights is guided by a
model of political evil that has been profoundly shaped by two experi-
ences and by the prevalent constructions of those experiences in Indian
political discourse. The two experiences are the British Indian empire of
1757-1947 and the separation of Pakistan at the end of the colonial
period.*?

British colonialism transformed India from one of the world’s wealth-
iest societies to one of the poorest, entailing a series of massive unprece-
dented famines. The first major famine of the British period was in colo-
nial Bengal in the early 1770s, in which 30-40 per cent of the population
of Bengal died.?° It was the first major famine in Bengal in 150 years.?!
In the nineteenth century, there were at least 20 million famine deaths in
the British Indian empire. The last major famine in India was in 1942—
1943, again in Bengal, and it cost 2—3 million lives. British actions during
this famine, such as refusing to allow food shipments into Bengal from
other parts of India, continuing wartime food procurement from Bengal,
and destroying parts of the food transportation system ostensibly to deny
its use to would-be Japanese invaders, clearly exacerbated the famine.??

The British empire also exacerbated, by deliberate action or by pre-
cluding or delaying corrective action, a host of social evils. There was a
resurgence of sati (widow immolation) mainly in and around Calcutta in
the 1790s after centuries of relative infrequency throughout India.?® The
British empire initially gave sati legal sanction and did not ban it until
1829. The British presided over an intensification of caste discrimination
during the first century of their empire. C. A. Bayly writes: “hierarchy
and Brahmin interpretation of Hindu society which was theoretical rather
than actual over much of India as late as 1750 was firmly ensconsed a
century later.”’>* The British colonial authorities, under the leadership of
Warren Hastings, began to enforce the Laws of Manu, a severely hierar-
chical ancient code, in 1794. The British also took other steps in this
period to give legal sanction to caste hierarchy. Finally, there is a record
stretching back to the mid-nineteenth century of high-level British state-
ments about the advantage to the empire of Hindu—Muslim disunity, and
a record of actions to match.?> The colonial experience, a combination
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of immiseration, political manipulation, and racism, deeply shaped the
Indian understanding of political evil in the twentieth century.

The rhetoric of the Pakistan movement and the violent partition was
the second experience that shaped the Indian understanding of political
evil. The conflict between the Indian National Congress and the Muslim
League in the decades before independence in 1947, and then between
India and Pakistan, was between an ideology of unity in diversity and one
of Muslim nationalism. The Indian conception of secularism took form
in opposition to the ideology of the Pakistan movement in the decade
before independence. The Congress spoke of Hindus and Muslims as
having a common Indian identity, common obligations and social bonds,
and equal rights. The League spoke of Hindus and Muslims as two sepa-
rate nations with no valued social bonds. For the League, the morality
linking the two states was to be international in form; their obligation was
to recognize their separation and for each nation to treat the other fairly
and to respect minority rights. On the subcontinent, tens of millions of
Hindus and Muslims lived in areas where they were intermixed. When
partition came, millions found themselves on the “wrong” side. The pro-
cess of separation just prior to independence turned violent and cost half
a million lives. The Indian secular view has been that there is a contra-
diction between proclaiming a religious basis for nationhood and equal
rights for religious minorities. A person officially defined as of a second-
ary religion could not be consistently treated with equality by the state.

The newly independent state became a strong voice in world affairs for
human rights concerns generated by the model of political evil described
above. India was a prominent and consistent supporter of independence
movements in the remaining colonies. It denounced the atrocities of
European imperialists in their colonial wars. India was the first state
to denounce apartheid in South Africa as a violation of human rights.
India’s criticism of Zionism was based on analogies to the Indian experi-
ence of both colonialism and religious nationalism. India also criticized
the bombing campaign by the United States in the Vietnam War for
causing civilian casualties. India’s major military intervention in the name
of human rights was in the war in 1971 to aid the secession of Bangladesh
after the Pakistani Army had killed, by conservative estimates, 1 million
civilians there and 10 million refugees had walked to India.

The focus on eliminating colonialism and neocolonialism and on
opposing religious nationalism made independent India less sensitive to
the new structures of human rights violations that emerged in the twen-
tieth century. Dictatorial states where oppression was not based on ethnic
inequality did not fit the Indian model of evil. Indians were relatively
uncritical of human rights violations in and by the Soviet bloc. One
reason was that the Soviet bloc buttressed India’s political autonomy by
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serving as a counterweight to Western power, but another was the misfit
between the bloc’s mode of human rights violations and the Indian model
of political evil.

III. Domestic factors

India’s human rights diplomacy after 1989 has been profoundly shaped by
structural transformation that has taken place within India in this period.
There was an unprecedented crisis with economic, political, and social
facets in 1991 and a new order afterwards. The year 1990 ended with the
collapse of a coalition government of anti-Congress parties that had
included both the BJP and secular parties. India nearly ran out of foreign
exchange in the first half of 1991. Economic growth in the year ending in
March 1992 was 1 per cent, after 15 years of growth averaging 5 per cent.
In May, Rajiv Gandhi was assassinated, ending the dynastic leadership of
the Nehru family. At that point it became difficult to envision effective
national leadership on the basis of historical experience.

The secular ethos that had governed Indian politics since independence
was gravely weakened in 1991. The BJP and its allies had chosen to claim
that a sixteenth-century mosque in the Hindu holy city of Ayodhya in
Uttar Pradesh was built on an important temple, although archaeological
evidence strongly suggests otherwise. This campaign triggered a wave of
Hindu—Muslim violence in many parts of India. The polarization between
Hindus and Muslims worked to the advantage of the BJP. India’s com-
munal crisis peaked in the period December 1992 to March 1993. In De-
cember, a mob assembled by BJP leaders destroyed the Babri Mosque in
Ayodhya, with the acquiescence of the BJP state government in Uttar
Pradesh. That triggered a wave of Hindu—Muslim violence. The central
government dismissed all four BJP state governments on the day after
the mosque demolition. The presence of such moral contradiction and
uncertainty within the Indian polity further disabled it from conducting
assertive human rights diplomacy. Instead, India had to defend itself
against human rights criticism from Muslim and Western sources.

The early 1990s witnessed the greatest level of separatist insurgency of
any period since independence, attracting the support of up to 5 per cent
of the Indian population. An insurgency in Punjab, seeking an indepen-
dent Sikh state to be called Khalistan, peaked in 1991. The Kashmir
insurgency, which began in late 1989, gained momentum in 1991. There
was also a significant insurgency in Assam, in the north-east. Although
the insurgents had little chance of seceding, the combination of terrorist
actions against local minorities loyal to India and strong support for
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insurgents from a majority or large minority of their co-ethnics created
conditions ripe for human rights violations by ill-disciplined security
forces.

The 1990s also witnessed some important social trends with human
rights implications. The 1991 census recorded an Indian literacy rate of 52
per cent, far below that in East and South-East Asian countries that had
had levels close to India’s decades earlier, but above the majority point
for the first time. The women’s literacy rate was only 39 per cent. In the
1990s a large literacy movement by the government and NGOs made
over 66 million people literate, about two-thirds of them women. By
1997, the Indian literacy rate had reached 60 per cent.?® The 1991 census
also recorded a decline in the ratio of women to men since 1981, down to
927 to 1000. This reflected profound discrimination against girls and
women within families and within society. Income distribution in India
remained one of the more egalitarian in the world, with the richest fifth of
households earning 4.7 times the income of the poorest fifth.?’

The conjuncture of the early 1990s precluded assertive human rights
diplomacy and made India vulnerable to human rights criticisms in a
variety of ways. The deterioration in the sex ratio as well as continuing
dowry murders, sex-selection abortions, and other discriminatory prac-
tices against females drew national and global attention to the severity
of discrimination against girls and women in India. There was also an
upsurge in actions by the security forces and mobs that violated human
rights. In the politics of the period, the erosion of the moral consensus,
especially on the question of secularism, made coherent moral judgement
by the polity difficult and undermined both assertive and defensive
human rights diplomacy. There was also a political polarization of society
that led dissatisfied minorities, and their kin living abroad, to appeal to
Western states and human rights organizations for support. And finally,
India’s heightened economic weakness reduced the cost of accusatory
human rights diplomacy toward India.

The Indian state reacted to the crisis of 1991 primarily by a series of
reforms, some planned from above, others initiated by middle levels of
the state. The period also witnessed the renegotiation of a moral con-
sensus through the workings of the democratic system. Economic liber-
alization brought an end to the foreign exchange crisis within a few
months. The crisis and the reforms intensified poverty in the first year,
but that was reversed in later years. After the reforms began, economic
growth accelerated, averaging 7 per cent per annum during the three
years before March 1997. One effect of the reforms was that India
became a far more attractive investment destination and export market
than it was before, though still far behind its neighbours in East and
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South-East Asia. The economic attraction of India proved to be a lever
by which it could limit Western human rights accusations and defend its
sovereignty.

Politics were also profoundly restructured in the 1990s, leading to new
patterns of empowerment and participation. That restructuring has
enabled a restoration of moral consensus on basic political questions. The
break in the rule of the Nehru—Gandhi dynasty in 1991 brought in its
train four critical trends with implications for human rights and human
rights diplomacy.

The first important trend is a substantial growth in parties based on
middle and lower castes, leading to the empowerment of these castes in
relation to the upper castes. Previously, most leaders of established par-
ties, especially in northern states, came from the upper castes, and they
sought support from the rest of society. In the 1990s, parties led by
middle and lower castes scored crucial victories. The most critical in-
stance was the 1993 state elections in Uttar Pradesh, the largest state. The
BJP, in the aftermath of the demolition of the sixteenth-century mosque
in Ayodhya, was riding a wave of militant Hindu nationalism in the state,
but in 1993 it was defeated by a coalition of middle- and lower-caste
parties. Subsequently, the BJP gave support during two brief periods to
governments in Uttar Pradesh of the Bahujan Samaj Party (BSP), led and
supported mainly by Dalits (ex-untouchables). The BSP used its brief
stints in power in Uttar Pradesh to make substantial and lasting changes
in the state administrative personnel, land reforms, and the development
of villages with large Dalit populations. The empowerment of the lower
castes has substantially reduced the social inequalities among castes.

The second trend is that militant Hindu nationalism, which had surged
in the late 1980s and peaked with the destruction of the mosque in Ayod-
hya in 1992, has subsided. The defeat of the BJP in the Uttar Pradesh
state elections in 1993 marked the turning point. Since then, the BJP and
other Hindu nationalists have moderated their stance toward Muslims.
They have ceased their emotional campaigns relating to contested places
of worship and otherwise toned down their rhetoric in relation to Mus-
lims. Popular support for the BJP has increased since 1993, but within the
framework of its moderation. This has greatly reduced the scale of
Hindu—Muslim violence. It has also restored a broad moral consensus
among parties, and has thus strengthened defensive human rights diplo-
macy. An example of this effect is that it was the moderate BJP leader
Vajpayee who headed the successful Indian delegation at the UN Human
Rights Commission meeting in 1994, at the invitation of the rival Con-
gress government.

The third important trend is that the non-political institutions have
gained strength in relation to politicians and parties. This trend began
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with the aggressive approach taken by the Chief Election Commissioner
T. N. Seshan from 1994 in enforcing election laws. He succeeded in
reducing the scale of illegal spending by candidates and reducing other
election abuses. That was followed by stronger action by the judiciary
against political corruption. The enhanced independence and credibility
of the Election Commission played a key role in giving some inter-
national credibility to the elections held in Kashmir in 1996.

The National Human Rights Commission was established in 1993 as a
quasi-judicial body to investigate human rights violations. It was widely
reported that this action was taken in response to international human
rights criticism of India. Foreign governments and NGOs have responded
positively to the establishment of the commission.?® Although the com-
mission has acted vigorously within its capabilities, it is fundamentally a
supplement to the established legal system.

The fourth trend is the abatement of the Kashmir insurgency. The
single most important issue in Indian defensive human rights diplomacy
has been the insurgency and counter-insurgency in Kashmir that began in
1989. The Kashmir insurgency grew steadily until it began to lose popular
support in the mid-1990s. India sent in 400,000 troops and the insurgents
failed to deliver a quick victory. Pakistan’s credibility as a power that
could and would give adequate aid to the insurgency waned. The attrac-
tion of joining Pakistan declined as conditions deteriorated there.
Pakistan’s favouritism toward the pro-Pakistan insurgency over the pro-
independence insurgency was unpopular. As the number of Kashmiri
volunteers waned, Pakistan began to send Afghan and Pakistani militants
into Kashmir.?® They proved unpopular among Kashmiri Muslims. By
the mid-1990s, Indian security forces succeeded in pushing the militants
out of most urban areas in Kashmir, and this reduced the number of
instances of troops killing civilians. In the Kashmir state election of Sep-
tember 1996, voter turnout was 55 per cent even though leading separat-
ist politicians campaigned door-to-door calling for an election boycott.>°
Several previous election attempts announced by the Indian government
had to be aborted owing to popular hostility and the insurgency. The
successful holding of elections reflects a changed political balance in
Kashmir. Moreover, voter turnout in the September 1996 elections can be
taken as an accurate reflection of public sentiment in Kashmir. There
were reports by Indian and Western journalists in Kashmir that in the
July 1996 national elections voters were forced to the polls in Kashmir.
There were few such allegations in the Indian or Western media about
the September 1996 state elections in Kashmir. In the case of the July
elections, no reporter in Kashmir claimed actually to have witnessed any
voter being led to polls at gunpoint; rather, several journalists reported
such claims by some people. There is some evidence of more subtle
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pressure to vote by security forces in the July 1996 elections. However,
there were no reports of the security forces taking action against any of
the majority of Kashmiris who did not vote in those elections. In both
elections the voting lines were long and voters had to wait for hours.
Kashmiri Muslims have a long record of public demonstrations, they had
safety in numbers on voting days, and there was a large international
media presence during voting. Given these conditions, it stands to reason
that, had a significant proportion of voters been coerced, there would
have been large protest demonstrations on voting days. There were not.

The stabilization after the early 1990s restored a moral consensus in
the polity. The moderation of the BJP and the mobilization of the lower
castes resurrected Indian secularism. The embracing of economic liber-
alization by the United Front government established a broad agreement
about the need for a capitalist developmentalist state, although that con-
sensus remains far from mature. Rival political parties agree on the need
to fight corruption actively and to let the non-political state institutions
function far more autonomously than before. There is a continuing con-
sensus on the need to avoid “‘a second partition” of India through the
secession of any region. This consensus set the agenda for India’s defen-
sive human rights diplomacy.

Yet this restored consensus carries its own contradictions. Although
the mobilization of the lower castes has deepened democratic participa-
tion and increased equality in the public sphere, caste and other divisions
in society continue. Relations between different castes and religions, and
between political parties rooted in these groupings, remain filled with
mistrust and manoeuvring. Marriages across traditional lines remain rare.
In these circumstances, the moral consensus is restricted.

IV. Multilateral policies
Diplomacy in international institutions

India’s human rights objectives within international institutions can be
understood from some aspects of its rhetoric in those forums. Indian
delegates to the UN General Assembly and UN Human Rights Commis-
sion have repeated certain themes during the 1990s. They have main-
tained that, in spite of differences in civilizations and culture, universal
norms of human rights are desirable. Salman Khurshid, then Minister of
State for External Affairs, said in 1996 to the Human Rights Commission
that newly independent countries were among the first to give uncondi-
tional approval to the Universal Declaration of Human Rights because
of their expectation that the comity of nations was finally proceeding to
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realize a common vision of a world based on the sovereign equality of
nations, where the same rights would be recognized and the same lib-
erties defended in all parts of the world, despite differences of language,
tradition, culture, and civilization. Khurshid added that “the course of
human history has been marked by the search in different civilizations for
ways of expressing and protecting the human dignity of every individ-
ual.”*! India did not intend to assert that cultural differences form the
basis of different human rights across countries.

Indian delegates have consistently criticized Western diplomacy in in-
ternational human rights institutions in the 1990s. Salman Khurshid con-
tinued in the speech cited above:

Today, we are concerned that the spirit of consensus and cooperation that had
marked the adoption of the Vienna Declaration [of the World Conference on
Human Rights of the UN General Assembly in 1993] is being steadily eroded
through the politicization of the human rights agenda (and) the selective targeting
of certain countries. Attempts to make human rights issues a matter of North—
South or bilateral confrontation are an anti-thesis to what we had agreed a few
short years ago. The politics of power in order to establish dominance and legally
suspect theories of the right of intervention on humanitarian grounds unfortu-
nately appear to have become popular with some countries.

Here Khurshid expressed perceptions central to India’s defensive human
rights diplomacy. Opposition to the unfair and intrusive use of the inter-
national human rights regime by Western countries has been conceived
as a key Indian objective.

Indian delegates have proclaimed that intolerance and terrorism are
both violations of human rights and have urged international human
rights institutions to tackle the problem in a manner more sensitive to
Indian concerns. For example, M. A. Baby, a Member of Parliament,
criticized the responses of developed countries to terrorism in a speech in
1997 to the UN General Assembly:

We are however, dismayed, that despite a growing international consensus
against the menace of terrorism and in favour of the need for collective action to
combat it, not enough is being done to counter it. There is justifiable outrage
against terrorist incidents when they occur closer to home. But when it happens
elsewhere, even in other democracies in the developing world, the victims become
pawns in a larger game of neutrality and causes, hostages of indifference, or an
unwillingness to comprehend the occurrence of the same phenomena elsewhere.??

Baby expressed India’s frustration that militancy directed at India did
not evoke a similar response from Western countries as militancy
directed at them, and sought more intense expressions of outrage in such
circumstances.



196 SOME OTHER STATES

Indian delegates have emphasized the right to development as an im-
portant right and have criticized its neglect by human rights institutions.
M. A. Baby, in the speech cited above, alluding to colonialism and the
need to rectify its damage, said that ‘““developing countries see the right to
development as the broadest conception of human rights, one that incor-
porates the notions of history and telos, of the deprivations of time past,
redress in the present, and the promise of the future.” Baby lamented the
marginalization of the right to development: “while the ICCPR [Inter-
national Covenant on Civil and Political Rights] and the ICESCR [Inter-
national Covenant on Economic, Social, and Cultural Rights], and even
their Optional Protocols, are seen as comprising an international bill of
rights, the Declaration on the Right to Development is not.” He proceeds
to argue that “the right to development, like the ICCPR and the
ICESCR, derives from concepts and values inherent in the Universal
Declaration of Human Rights.” The critical point in the right to devel-
opment is that it would restrict the rights of developed countries to im-
pose economic sanctions on developing countries, restrict protectionism
in developed countries, and impose other requirements on developed
countries in furtherance of perceived development interests.

Indian human rights diplomacy in international institutions served its
overall defensive posture. The examples of rhetoric quoted above reveal
a presumption of Western dominance of those institutions. Indian diplo-
matic rhetoric took the form of appeals to the West and signals to
non-Western countries to join India in a countervailing coalition. Indian
delegates repeatedly expressed concerns that the overall functioning of
international institutions was excessively directed by Western countries
and inadequately sensitive to Indian priorities. India sought to insert its
concerns into the dialogue of those institutions, and to prevent them from
intruding on its own sovereignty.

India’s defensive human rights diplomacy on Kashmir

United Nations bodies have emerged as critical arenas of Indian defen-
sive human rights diplomacy. This is the result of a Pakistani policy to
pursue its claim on Kashmir, especially in the context of the insurgency
there, in multilateral forums, where Pakistan’s size disadvantage might be
overcome. India has mounted defences and built international coalitions
to block Pakistani initiatives.

India and Pakistan have struggled over Kashmir since their indepen-
dence in 1947. Pakistanis have referred to the Kashmir dispute as the
‘“unfinished business of the Partition.” Because the British Indian empire
was partitioned along religious lines in 1947, and Kashmir has a Muslim
majority, Pakistanis reason that it should be part of Pakistan. Indians
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have rejected the theory that Hindus and Muslims form two separate
nations, and thus deny that Kashmir’s religious composition is a basis for
allocating it to Pakistan. Indians argue that Kashmir has been ruled from
Delhi for millennia and, further, that its inclusion in India is an important
symbol of Indian secularism. For Indian Muslims, who are approximately
as numerous as their co-religionists in Pakistan, India’s possession of
Kashmir is especially important since they more than anyone wish to
avoid creating the impression that India is exclusively Hindu. Further, the
accession to India by the Hindu king of Kashmir in 1947 following the
armed attack on Kashmir by raiders from Pakistan is the legal basis of
India’s claim to the territory.

The Indo-Pakistani struggle over Kashmir has been conducted by vari-
ous means, ranging from open warfare, to irregular warfare, to global
diplomacy. The most crucial episode in the diplomatic struggle over
Kashmir since 1989 was the meeting of the United Nations Human Rights
Commission in 1994 in Geneva. Pakistan had planned to introduce a
resolution critical of the Indian human rights record in Kashmir. The
stakes for both sides were modest but significant. A diplomatic victory for
Pakistan would likely have raised the morale and credibility of Muslim
militants in Kashmir. It was clear that all but a handful of states intended
to abstain on the resolution. However, the votes of some Muslim coun-
tries appeared likely to tip the scales in favour of Pakistan. India’s dele-
gation was headed by Atal Behari Vajpayee from the Hindu nationalist
Bharatiya Janata Party, Salman Khurshid, a cabinet minister with re-
sponsibility for foreign affairs, and Farooq Abdallah, who had been and
later became again chief minister of Kashmir. The delegation symbolized
the unity between Hindus and Muslims in India over the Kashmir issue.

Indian diplomacy in the months preceding the 1994 UN Human Rights
Commission meeting had worked on several tracks. A European Union
delegation of ambassadors had been invited to visit Kashmir and speak
with secessionists as well as Indian loyalists and government personnel.
This helped to seal the European abstention. Moreover, economic liber-
alization had increased European economic interest in India. Iran had
been a focus of Indian diplomacy as well. Narasimha Rao had visited Iran
in the previous year and had offered to aid it in the area of defence-
related technologies while challenging its fundamentalist ideology.** For
Iran, Pakistan’s quest for Western and US support against India under-
mined its own anti-American goals. Further, India had supported China
in the United Nations in the face of Western criticism of China’s human
rights record. All these moves reaped rewards for India in Geneva. Iran
and China, traditionally two crucial allies of Pakistan, pressured it to
withdraw its resolution altogether. The failure of Pakistan in Geneva
demoralized separatist militants in Kashmir.**
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The Organization of the Islamic Conference has regularly issued state-
ments critical of the Indian human rights record on Kashmir. Indian
diplomacy toward this organization as a whole has not been successful. It
has been more successful in regard to most Muslim states. No other
Muslim state has taken a vocal and consistent stand endorsing the Paki-
stani position on Indian human rights violations in Kashmir. Saudi Arabia
is relatively sympathetic to the Pakistani position, but is muted in its public
diplomacy on the issue. India has consistently sought to build ties with
Muslim counties. The main commonality has been secularism and third
world solidarity. This has been a key in building ties with Egypt, Malaysia,
and Indonesia. In the case of Shia Iran, secularism as such has not been a
factor, but the Sunni—Shia split and concern about third world solidarity
have motivated Iran to view the Indian position sympathetically.

One issue where India has undertaken some assertive diplomacy is in
the condemnation of international terrorism. The 1994 Human Rights
Commission meeting did pass a resolution condemning international ter-
rorism, with leadership coming from India. Accusing Pakistan of spon-
soring terrorism in Kashmir and other regions in India, the Indian gov-
ernment has sought to isolate Pakistan on the issue of international
terrorism.

Debates about human rights conditions in India

Several groups participate in the global debate about human rights con-
ditions in India: the Indian political establishment, constitutionalist
NGOs, private media, and some opposition parties; unarmed and armed
separatists; Western governments, NGOs, and media; South Asian im-
migrant groups; Pakistani government, parties, and NGOs; and Islamic
countries. An example of this debate is in a publication by Asia Watch
and Physicians for Human Rights that makes detailed claims about
human rights violations by Indian security forces and separatist militants
in Kashmir.?>> In an appendix, a press release by the Indian embassy in
Washington rebuts some of the factual claims and challenges the validity
of the report’s ways of gathering and assessing evidence.

The international debate about human rights in India entails disagree-
ment on the extent of violations by security forces. Indian governmental
and non-governmental observers contend that a large number of specific
accusations, including some endorsed by Western NGOs, are false pro-
paganda. Secondary debates on this point revolve around the validity of
evidence and the reliability of witnesses. Another debate involves the
question of responsibility for the actions of soldiers. The Indian govern-
ment has held that, when security personnel kill unarmed persons con-
trary to their orders, the sanction of dismissal is sufficient to absolve the
state of responsibility for the crime. Only in the second half of the 1990s
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have criminal prosecutions against security personnel for human rights
violations been pursued. Amnesty International and Asia Watch have
argued that a far more severe punishment than dismissal is required.

Most of the specific accusations of killing against Indian forces in pub-
lications by Western human rights organizations are by people claiming
to be witnesses.*® The Indian government and media have held that there
is a campaign among separatist organizations to plant disinformation by
inducing people to make false claims. In some cases the evidence is in-
controvertible, such as when the person making allegations has torture
symptoms, or when large incidents are described consistently by many
people and reported in the news media. But in allegations of extrajudicial
killings, the evidence that the militant in question was arrested and did
not die in battle is sometimes questionable. In the context of rebutting
rape allegations endorsed by Asia Watch, the Indian embassy in the
United States wrote:

Asia Watch’s tendency to accept allegations as genuine is inexplicable considering
that the report itself recognizes fear of militants among the population. It states
that “most Kashmiris are reluctant to discuss abuses by militants out of fear of
reprisal. It is the same fear and element of coercion which forces innocent civil-
ians to make false allegations against security forces.””?’

The Indian government has also challenged a number of generalizations
and analyses of motivations made by Asia Watch about conditions in
Kashmir.

The reports by Asia Watch and Amnesty International are vulnerable
to criticism on several points, but nonetheless present a picture of human
rights violations in Kashmir, Punjab, as well as other parts of India that
is broadly consistent with information from other sources, notably the
Indian news media. Indeed, what is distinctive about these reports is
not the information they present. Rather such reports compile partially
authenticated claims about human rights violations in India and present
them to the international media. The reports have been the occasion of
considerable embarrassment to the Indian government and concerned
sections of society. Criticisms by NGOs and other international criticism
of India’s human rights record have been a spur to some corrective
action, such as improved discipline among armed forces in Kashmir and
the establishment of the National Human Rights Commission.

V. Bilateral policy

Three important bilateral relationships in India’s human rights diplomacy
since 1989 are with the United States, Sri Lanka, and Pakistan. India has
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refrained from human rights criticism of the United States for either in-
ternational or domestic actions since 1989, in line with its shift to a de-
fensive posture. Instead India has sought to moderate US human rights
criticism of India. The post—Cold War era has been one of unprecedented
US criticism of India on human rights grounds. Although the level and
intensity of US criticism against India were a fraction of those against
China and some other states, Indian sensitivity to that criticism was high.

The United States began to criticize Indian counter-insurgency meth-
ods in Punjab and Kashmir. It also criticized India for child labour, dowry
murders, and other abuses. In the case of Kashmir, the Clinton adminis-
tration revived the formulation that Kashmir was a disputed territory. A
series of American statements in late 1993 and early 1994 were perceived
by Kashmiri separatists as indications that the United States was growing
more sympathetic to their cause.?® These statements raised fears in India
that the resolve of the militants would be strengthened by them. In the
case of Punjab, several resolutions in the US Congress, which came close
to passing, condemned India for alleged human rights violations there.
These were pressed at the behest of persons in the American Sikh com-
munity who had made significant campaign contributions to US Con-
gressmen. American newspapers harshly criticized India’s human rights
record. US news media accounts of Indian human rights issues in the
1990s were sharply negative and paralleled those of Western human
rights organizations.>’

The US Congress and administration, like some other developed
countries, pressed criticism of India for child labour. Child labour is far
from being eliminated in some of these developed countries, including
the United States and Britain, in spite of their wealth. The United States
has been especially concerned about child labour in export industries,
such as carpets, even though these account for a small fraction of overall
child labour in India. The majority of child labour in India is in agricul-
ture. The United States and other wealthy nations have taken steps to
reduce imports of carpets produced by child bonded labour, without
adequate provisions for alternative sustenance for the children. Govern-
ment programmes and NGOs within India that rescue children from
bonded labour educate and feed the children afterwards. Rescue efforts
that neglect to support the children afterwards have frequently failed,
with the children returning to bonded labour. India has opposed the
inclusion of clauses in the General Agreement on Tariffs and Trade
that ban trade in goods produced by child labour on the grounds that
these would do little actually to reduce the problem and would harm the
exports of developing countries. The only realistic remedy for child
labour is the universalization of primary education. Expenditure on pri-
mary education in India has increased sharply in the 1990s, and a national
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programme of free lunches for some schoolchildren began in 1995. Yet
India will take several years to attain universal primary education even if
the current growth rate of expenditure is maintained.

There have been some trends limiting US accusatory diplomacy against
India. India’s policies of economic globalization have played a key role.
Indiana Republican Congressman Dan Burton, who is on the right wing
of his party, introduced a bill every year from 1993 to cut US aid to India
on the grounds of human rights violations in Punjab. In 1995, his bill lost
by only 19 votes, whereas by 1997 the margin of defeat had broadened
to 260 votes, mainly owing to pro-India lobbying by US corporations.*°
Indian immigrants in the United States have also courted allies in the US
Congress. There are significant pro- and anti-India groups in the US
Congress, cutting across party lines, which fight regular skirmishes of
letters to colleagues.*! Finally, the growing power of China has made the
United States more conscious of the need to court other Asian states to
balance China’s power, and this has also limited America’s critique of
India’s human rights record.

In 1987, the Indian Peace Keeping Force (IPKF) was sent to Sri Lanka
as part of the Indo-Sri Lankan accord. The original intention was for the
force to disarm the Liberation Tigers of Tamil Eelam (LTTE) in order to
enable political reforms on the island to proceed. India itself had origi-
nally aided the LTTE in reaction to anti-Tamil action and sentiments
promoted by the Sri Lankan state.**> The Tigers chose not to disarm and
instead to fight, and the IPKF fought an unsuccessful three-year war
against them. Several aspects of Indian human rights diplomacy became
entangled with this intervention. T