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FOREWORD

Robert D. Tollison

Public choice and law and economics were distinct revolutions in economic
thought, expanding the economic method of homo economicus into areas
traditionally reserved for other disciplines. Both developments took place at
approximately the same time (the 1950s and 1960s), and many of the same
scholars participated in laying the theoretical foundations in both public
choice and law and economics. A partial listing in no particular order would
include Ronald Coase, James Buchanan, Gordon Tullock, Gary Becker,
Richard Posner, George Stigler, Henry Manne, Armen Alchian, Harold
Demsetz, and still others. Over time, as these new subdisciplines found
acceptance as “normal science,” the two areas of research evolved into courses
and research programs that were and largely remain independent of one
another. Recognizing that I am painting with a broad brush, the law and
economics subdiscipline grew into a largely normative enterprise of evaluat-
ing legal rules and institutions relative to some normative standard such as
economic efficiency. One branch of public choice produced what sometimes
seemed like never-ending and highly complicated analyses of voting rules
and other political institutions. But a second tradition of positive public
choice also emerged, in which economic methods were applied to politics
and political decision-making in order to understand how government
worked as opposed to how it “ought” to work. In the positive economic
approach, government is not decried as being “inefficient” in some sense,
but rather is seen as a purposeful enterprise organized, staffed, and run by
the children of Adam Smith and Bernard Mandeville.

The maintained hypothesis here is that law and economics shied away
from the positive economic analysis of law and its attendant actors and insti-
tutions. This is not to say that there have been zero contributions in this
vein. The point is simply that there is more than ample room for develop-
ment here, which brings me to this volume.

Edward Lépez and his co-authors have produced an original book that
contributes significantly to the positive economics of law and economics.
This to me is a valuable and useful undertaking, and it will hopefully stimu-
late additional work along these lines. Rather than, for example, looking at
law and economics as a critique of legal decision making vis-a-vis an eco-
nomic efficiency standard, these authors seek to model and explain/predict
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judicial behavior with the standard tools of economics and econometrics.
Not only do these papers model and derive testable implications in a wide
variety of legal settings, they offer tests of the models, often with extensive
and unique data sets. Many different legal actors are analyzed—judges, law-
yers, regulators, district attorneys, plaintift attorneys, juries, and so on.

Some of the chapters (chapters 7 and 9) follow the format of critiquing
legal decisions and processes from a normative perspective, and this is unob-
jectionable. The bulk of the chapters, however, are new and interesting stud-
ies of legal issues in the tradition of positive economics. Even if one is
interested in reform, the law of unintended consequences has a corollary—
you cannot fix something if you do not know how it works. The chapters in
this volume are ultimately the type of research that will provide key guidance
to those who seek to improve our legal system. I say “our” because the chap-
ters are basically about legal processes in the United States with the excep-
tion of an interesting historical chapter about the evolution of the British
legal system (chapter 2).

The Pursuit of Justice, as the title suggests, will also be of value to reform-
ers because it shows how reform requires a finely tuned awareness of the
incentives and constraints that shape our legal institutions. Unfortunately,
as this book shows, the U.S. legal system is not immune to the problem of
government failure. Moreover, when the legal system fails the result is not
just inefficiency but also injustice.

As the original generation of public choice and law and economics schol-
ars fade into the history of economic thought, a new generation steps up to
carry on, defend, and extend the hard-earned intellectual gains. That is why
reading The Pursuit of Justice is such a refreshing intellectual experience.
There is still much to do and miles to go, but the work demonstrates conclu-
sively that there is a group of young scholars who are on the case and that
there are interesting and engaging issues to examine as far as the eye can see.
As my old professor and colleague, James M. Buchanan, always says, you
have to keep the counters interesting. The Pursuit of Justice passes this test by
bringing positive economic methods to bear on issues in law and economics
not previously addressed from this perspective.
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CHAPTER 1

AN INTRODUCTION TO
THE PURSUIT OF JUSTICE

Edward ]. Lopez

The romance is gone, perhaps never to be regained. The socialist paradise is
lost. Politicians and bureaucrats are seen as ordinary persons much like the rest
of us, and “politics” is viewed as a set of arrangements, a game if you will, in
which many players with quite disparate objectives interact so as to generate a
set of outcomes that may not be either internally consistent or efficient by any
standards.

James M. Buchanan (1979 [1999], 57)

INTRODUCTION

This book presents new research in the study of legal systems as they per-
form in practice. All the chapters in this volume recognize that judges,
lawyers, juries, police, and forensic and other experts, all respond to incen-
tives. In short, the players of the legal game are “ordinary persons much like
the rest of us.” Thus if we want to understand why the legal system some-
times fails to perform up to our ideals and expectations we must analyze the
incentives available to actors in the legal arena and the institutions that set
the “rules of the game.” Of course, if we want to reform the legal system,
we must change the rules of the game so that the individual incentives of
judges, lawyers, juries, and other legal actors motivate them to act in the
larger social interest. The eleven chapters that follow apply this framework
to wrongful convictions, frivolous lawsuits, government corruption, tak-
ings, criminal sentencing, regulation of the legal services market, and many
other issues.

The Pursuit of Justice takes its scholarly inspiration from applying to the
law the methods of public choice theory, which emerged in the 1960s
when scholars like James M. Buchanan, Gordon Tullock, and Mancur
Olson applied the tools of economic theory to areas of collective action,
namely politics and government. The new economics of collective action
posed a challenge to the implicit tendency of mid-century scholars to
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assume that government was both willing and able to correct market fail-
ures and generate efficient outcomes (i.c., Pareto improvements). To pen-
etrate that black box, public choice scholars developed a framework to
study how political institutions create incentives for political actors—voters,
interest groups, politicians, and bureaucrats. This scholarship showed that
government policies do not generally lead to efficiency improvements of
markets, however imperfect the latter may be. Thus, the field of public
choice has become well known for the argument that the possibility of
government failure must be scrutinized in comparison with market fail-
ure. This comparative framework naturally lends itself to the study of legal
institutions. The Pursuit of Justice applies individual rationality to key
decision-makers in the law, just as public choice does to political actors
and, in turn, just as economics does to consumers, firms, and
entrepreneurs.

The modern law and economics movement also emerged in the 1960s
when scholars like Ronald Coase, Richard Posner, and Gordon Tullock
began to treat legal rules as having economic causes and consequences. Law
and economics showed, for example, that legal sanctions act like implicit
prices on people’s behavior. Economic models were developed to explain
decisions such as whether a plaintift files a suit, whether a person commits a
crime, and whether bargaining between private parties can resolve a dispute
better than regulation or litigation. When transaction costs exceed levels that
allow such bargaining, the process of governance becomes a collective action
problem and public choice theory kicks in. Law without romance predicts
that key decision-makers in the law will resolve collective action problems in
favor of groups that have lower costs of influencing the legal process. The
chapters in this volume lend much evidentiary and argumentative support to
this claim.

In summary, what does public choice offer to the economics of legal
institutions? First, when the unit of analysis is an agent in the legal sys-
tem—Iawyers, judges, juries, and so on—ecach is analyzed through its
rational choice facets. Incentives matter to key decision-makers in the law.
Second, public choice provides a framework for analyzing legal institu-
tions as collective action problems. Third, public choice emphasizes com-
parative institutional analysis, which lends itself nicely to reform
considerations. The public choice revolution brought new analysis to the
study of public law, wealth redistribution, and political institutions that
control politicians. By comparison, the modern law and economics move-
ment brought new analysis to common law, dispute resolution, and legal
institutions that control citizens. In this book, the approach is to maintain
the toolkit for analysis while shifting the locus of inquiry: How can the
common law be used to redistribute wealth; how effectively do legal
institutions control key decision-makers in the law? How do judges respond
to the political institutions surrounding their offices? What types of
reforms would be potentially beneficial? These are the kinds of questions
that are considered in the chapters that follow. To lend specific context to
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this new locus of inquiry, I next lay some necessary groundwork and then
discuss recent trends in the law. I then preview the contents of The Pursuit
of Justice in detail.

PuBLic CHOICE AND LAw AND EcoNoOMICS:
ONE VIEw OF THE CATHEDRAL

One of the most famous essays in law and economics bears the subtitle, “One

View of the Cathedral.” The metaphor depicts economic analysis as one view

for looking at a large, ancient, complex, beautiful, mysterious, sacred object.
Cooter and Uhlen (2004, 4)

By convention, public choice has been viewed as a school of thought separate
from the modern law and economics movement. Partly this is due to aca-
demic tradition, which draws boundaries around disciplines by subject mat-
ter. Yet these two schools of thought share strong historical, methodological,
and ideological foundations. So it can be argued that the two traditions pro-
vide a single view of the law. By the economic approach taken in this book, it
becomes apparent that public choice and law and economics are not distinct
ways of viewing legal institutions but in many respects one and the same.

Mueller’s classic textbook Public Choice II in the field defines public
choice as “the economic study of nonmarket decision-making, or simply the
application of economics to political science” (Mueller 1989, 1). This migra-
tory description has gradually lost meaning as public choice got intertwined
with disciplines such as philosophy (Pincione and Tesén 2000), history
(Hummell 1996), finance (Mulherin 2005), psychology (Caplan 2007,
Cowen 2005), development (Boettke et al. 2007), linguistics (Reksulak,
Shughart, and Tollison 2004), and other fields. Thus, co-founder James
Buchanan recently characterized public choice as an approach to social sci-
ence rather than a part of economics: “Public choice should be understood
as a research program rather than a discipline or even a subdiscipline of
economics” (Buchanan 2003, 1). One could apply the argument to other
schools of thought that have emerged over the past half century. It is con-
fining to say that public choice is about politics, in a similar sense as saying
institutional economics is about organizational structure, or neoclassical
economics is about the firm, or behavioral economics is about experiments.
Each of these fields can be viewed as broad frameworks for understanding
interactions of social systems, including business, law, legislation, and con-
stitutional design. Thus, one can view each of these disciplines as an
approach to social science.

As a social science, public choice emphasizes certain principles or tools of
analysis. First, people evaluate nonpecuniary costs and benefits in the same
way in which they respond to economic profit and loss. In other words,
political calculations act as shadow prices on rational (or purposive) behavior.
Acting as political pressure groups, business firms, for example, use the
market and government systems as complementary means to maximize
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profit. Policymakers respond to rent seeking pressure, subject to their own
ideologies and a host of political constraints, by redistributing wealth toward
groups that most effectively organize their collective members into unified
action. Under these conditions, the benefits of policy tend to fall in concen-
trated areas while the costs are diffused among dispersed interests. This
wreaks havoc on viewing politics as noble deliberation and highlights its
resemblance to everyday transfers of wealth.

Second, legal rules and policies can be evaluated in terms of their eco-
nomic and political efficiency. A policy that results in a net loss of wealth in
the economy is economically inefficient. In contrast, a policy is politically
efficient if it achieves a given transfer of wealth at least cost to the affected
parties.! Thus, public choice provides a framework for explaining how poli-
cies that create net losses for society still get passed. For example, import
tariffs and antitrust enforcement can be viewed as alternative instruments for
restricting the competition of well-organized business groups. The instru-
ment that imposes less lobbying, enactment, and enforcement costs is politi-
cally efficient, even though restricting competition by either means is
economically inefficient.

Third, public choice emphasizes institutional structure—rather than, say,
policymaker ability or intent—to understand the origins of policies. For
example, since the U.S. political system is geographically based on single-
representative districts, each legislator has a strong incentive to advance bud-
get items that impart benefits to their home district while imposing the costs
on the general tax fund. In this system, logrolling and omnibus bills enable
policies that would otherwise fail if voted on individually. The institutional
structure, not the bad politician, is the root cause of economically inefficient
policies such as pork barrel spending. Thus, in order to achieve fewer bad
policies, public choice analysis would suggest institutional change—divorcing
representation from geography, for example (Shughart and Tollison 2005).

As suggested by its traditional moniker, law and economics is a dyadic
intellectual enterprise. Economic theory provides a framework for analyzing
the law, and in turn, the law provides fertile ground for testing and thereby
further advances economic theory. The framework provided by economic
theory essentially consists of three broad concepts and their application to
legal problems.? First, law and economics treats subjects of the law as rational
agents, which are best illustrated by the following startling example.

[Suppose you] live in a state where the most severe criminal punishment is life
imprisonment. Someone proposes that since armed robbery is a very serious
crime, armed robbers should get a life sentence. A constitutional lawyer asks
whether that is consistent with the prohibition on cruel and unusual punish-
ment. A legal philosopher asks whether it is just. An economist points out that
if the punishments for armed robbery and for armed robbery plus murder are
the same, the additional punishment for murder is zero—and asks whether
you really want to make it in the interest of robbers to murder their victims.
(Friedman 2000, 8)
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In approaching criminals as rational agents, law and economics examines
crimes by applying cost-benefit analysis to the prospective criminal. If a
change of legal rule decreases the marginal cost of murder over armed rob-
bery, we should expect to see more armed robberies escalate to murders.
More generally stated, people respond to the law as they respond to other
incentives. In other words, legal rules act as shadow prices on rational (or
purposive) behavior. This in turn can help support the preference for one
rule over another.

Second, economics provides a framework for evaluating the societal
impacts of legal rules—that is, economic efficiency. In many ways, the law
shapes incentives such that individual decisions promote socially beneficial
outcomes. Suppose, for example, you sell your car and accept a personal
check as payment, without realizing that the buyer is intentionally defraud-
ing you with a forged check. Suppose further that the buyer immediately
disappears after reselling the car, which then changes hands several times.
Eventually the police locate the car in the hands of the last owner, who has
just purchased the car—your car!—from a used dealer nearby. Can you
recover the car by suing the last owner? The law says no. In the precedent for
such a case, the court reasoned that “while the...rule may seem harsh, it is
in line with the purposes of the [law], to promote commerce and busi-
ness...”% The rule supports exchange by promoting within buyers a level of
trust that they can acquire good title from reputable sellers. Such a rule helps
resources to flow to higher-valued uses, and offers strong incentives for sell-
ers to guard against fraudulent mediums of exchange. Economic efficiency
helps understand the basis for and social value of such legal rules.

Third, law and economics also analyzes distributional issues, for example
by applying the concept of incidence that is familiar from tax burden analy-
sis. Suppose there is a proposal to shift the punishment of white-collar crime
from imprisonment to monetary fines. Furthermore, the proposal recom-
mends spending little on enforcement while imposing severe fines on the
convicted offenders. Assume that the decrease in enforcement efforts is
matched by a proportionate increase in fines so that the number of crimes
remains constant. Enforcement is costly to taxpayers and fines are less costly
to them than prison terms, and so under these circumstances, the proposal
will be an efficiency improvement. However, fewer criminals will be con-
victed. Thus, the total punishment costs are redistributed to the fewer indi-
viduals who get convicted and away from individuals who escape because of
relaxed enforcement.* Economic analysis helps clarify such distributional
issues in the law as well.?

There is little fundamental difference between public choice and the mod-
ern law and economics movement in their methodological approach. It seems
quite natural, therefore, to assess government versus market failure within
the legal system—that is, legal failure—as this book aims to do.

Where public choice and law and economics may differ is in the character
of reforms they recommend. Both traditions emphasize efficient design of
broad institutions and legal rules. But public choice favors constraining
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lawmakers to minimize their inefficiency, whereas law and economics implies
freeing up markets to maximize their efficiency. For example, public choice
suggests fundamental changes to constitutions—that is, rules of the game
for policymakers—such as a move from majority rule to supermajority rule
for legislative bodies on salient issues (Buchanan 2005). Normative law and
economics suggests arranging institutions to minimize transaction costs in
markets (Cooter and Uhlen 2004). Due to its broader reform emphasis,
applying public choice to the law should help support broad market-based
reform. One trend in recent legal reform is a focus on narrow, issue-specitic
changes such as asbestos at the federal level and venue, joint/several liability,
hedonic damages, and other narrow points at the state level. In contrast,
recent broad-based legal reform (the Class Action Fairness Act) seems more
positioned on public choice theory than on insights from law and economics.
This suggests not only a role for public choice in analyzing the law, but also
a need for doing so in order to gird future broad-based, efficiency-enhancing
reform efforts.

RECENT TRENDS AND REFORMS

Recent trends in the legal system clamor for the kind of scholarly attention
that the approach taken here provides. In criminal law, scores of federal
judges have been grappling with new federal sentencing guidelines, which,
under the January 2005 Supreme Court decision in U.S. ». Booker, are
deemed advisory rather than mandatory.” Meanwhile, federal, state, and
local agencies continue to lock horns over medicinal marijuana under the
controversial June 2005 Gonzales v. Reich decision, which expands com-
merce clause applicability. In response to Reich, California’s attorney general
issued a statement that “Today’s ruling does not overturn California law
permitting the use of medical marijuana,” and nine other state attorneys
general followed suit.® These kinds of rulings and similar issues suggest a
new federalism in which it is debatable how such intergovernmental tensions
will be resolved. In property, the Kelo v. New London (June 2005) decision
has markedly changed the incentives facing local policymakers; on the one
hand, they were initially emboldened to more readily threaten and use emi-
nent domain, but on the other hand, they have been constrained by a wave
of new state legislation. In tort, despite the Class Action Fairness Act (CAFA),
large settlements and damage awards continue to rally the cries of venue
shopping, frivolous claims, and abuse. Meanwhile asbestos, tobacco, health
care, and pharmaceuticals remain broad areas of waste through litigation.’
Recent reforms of the legal system also invite further study. At the fed-
eral level, Congress passed laws limiting the liability of firearm manufac-
turers and makers of certain pharmaceuticals, and judicial procedures were
rewritten to instill greater consistency between state and federal courts in
class action lawsuits. At the state level, voters and legislators responding to
the Kelo backlash have enacted numerous legislative restrictions on emi-
nent domain.!? These actions and other reforms offer the chance to assess
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their effects at a scholarly level and outline the trade-offs associated with
future reform.

Through a cascade of ideas put into action, public choice analysis of the
law has been successful at promoting efficiency-based reforms: from theo-
retical to empirical research, to broad dissemination, to policymaker absorp-
tion, to reform. The CAFA became law in February 2005. This law alters
plaintiffs” and their attorneys’ incentives by restricting certain forms of attor-
ney compensation and closing loopholes in interstate diversity rules for
determining jurisdiction. As a general rule of thumb, plaintiffs prefer state to
federal court because in nearly half the states, judges are elected and thus
more sensitive to opportunities to transfer wealth from out-of-state defen-
dants to in-state plaintiffs. Prior to the enactment of CAFA, plaintiffs could
easily avoid federal courts, in favor of plaintift-friendly state courts, by find-
ing a single nondiverse class member, or by limiting the claim amount of one
member, and so on. CAFA also installed congressional oversight, requiring
the Judicial Conference of the United States to report to the House and
Senate Judiciary Committees.

CAFA is a public choice reform. Public choice research illuminated the
poor incentive structure that prevailed in the pre-CAFA era. Theoretical work
in public choice provided the necessary context for understanding civil law
partly as a mechanism for transferring wealth in a manner close, if not identi-
cal, to rent seeking in politics (Farmer and Pecorino 1999, Rubin et al. 2001,
Osborne 2002). In turn, rigorous empirical evidence demonstrated that real-
world patterns in tort awards were consistent with theoretical rent-seeking
predictions. For example, states with elected judges featured greater award
amounts against out-of-state defendants (Tabarrok and Helland 1999). Other
evidence showed that the tort system was being used as a mechanism for
social justice, for example, the grant of higher awards to states with greater
poverty and racial minorities (Helland and Tabarrok 2003). This type of
argument was conveyed to a broader audience in the successful book The Rule
of Lawyers (Olson 2003), and ultimately through policy papers to the person-
nel who rewrote the rules of civil procedure and codification of the CAFA
reform. Public choice ideas have consequences for the legal system.

PLAN OF THE BOoOk

It seems to be nothing more than simple and obvious wisdom to compare
social institutions as they might be expected actually to operate rather than to
compare romantic models of how such institutions might be hoped to
operate.

Buchanan (1979 [1999], 47)

Observing how the law evolves is a useful method for investigating which
interests can effectively influence the law in their favor. Beginning with
chapter 2 by economists Nicholas Curott and Edward Stringham, for exam-
ple, we see legal institutions evolving as a result of fiscal expedience to kings.
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Curott and Stringham present an economic history of the gradual
centralization of English law. Starting from its pre-Norman origins, the law
was polycentric and customary with voluntary participation enforced largely
by the threat of outlawry made credible by social norms. Incrementally, the
law was centralized over time into coerced statutory law. The motivations
were largely fiscal demands of kings. Curott and Stringham are thus in the
tradition of Bruce Benson (1990) and other economic histories of the rule of
law.!! Chapter 2 provides a new contribution in further informing these ideas
with an extensive analysis of noneconomic histories that point generally to
the same interpretations. One implication of this body of work involves the
viability of voluntary institutions to enforce contract and property—
essentially private law—an issue that has received sustained scholarly treat-
ment for decades (e.g., Greif 2008, Dixit 2004, Ellickson 1991, Ostrom
1990, Benson 1990). A common presumption among many theorists is that
the formation of a state generates public benefits—a “commodious” life—
that would not otherwise be attained. As the body of private law scholarship
continues to grow, the effect may be to broaden scholarly views on the rele-
vant trade-offs in analyzing the law of the state. The law of the Hobbesian
jungle may not be the singular, necessary alternative. Rather, it is an empiri-
cal question whether and in which circumstances law is a pure public good,
versus circumstances when private, voluntary enforcement can produce
cooperation in basic modes of social interaction.

To be sure, efficiency is but one of several criteria on which to judge the law.
In fact, many areas of the law are non-efficient by design. For example, the
high burden of proof in criminal procedure is for reasons of justice intention-
ally biased in favor of protecting the rights of the accused. Traditional pur-
poses for doing so are (a) to protect citizens from the potential of overzealous
prosecutors; (b) to counter the imbalance of resources that usually exists
between prosecutors and defendants; and, most importantly, (c) to be more
hawkish about wrongtul convictions (Type II errors) than wrongful acquittals
(Type I error).!? The law intentionally elevates these other values—especially
the avoidance of wrongful convictions—above the value of efficiency. However,
certain aspects of legal institutions can give decision-makers bad incentives—
self-interested reasons to distort the social ordering of values and instead create
biases that generate bad outcomes, such as more wrongful convictions.
Chapters 3 and 4 address these points and similar issues.

In chapter 3, economists Russell Sobel, Joshua Hall, and Matt Ryan scru-
tinize the effects of different types of selection methods for prosecutors and
judges. Across the American states, three different selection methods are
used: appointment by governor and/or legislature (29 states); nonpartisan
elections (13 states); and partisan elections (8 states). The authors present
survey-based data on the perceived quality of each state’s overall legal system
and estimate the influence of selection type on quality (controlling for popu-
lace education, judges’ salaries, lawyers per capita, and voter ideology). They
find that states with elected judges fare systematically worse on the quality
survey, and that almost all of this effect is driven by partisan election states.
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We have more to say about judicial selection mechanisms in later chapters.
Sobel, Hall, and Ryan also examine the electoral effects on prosecutors. They
examine data on district attorneys (DAs) in the state of New York, where
DAs are elected every odd fourth year. The authors also present time series
data on wrongful murder convictions and conduct a string of statistical tests
to see whether wrongful convictions are sensitive to election periods.
Succinctly put, the authors find that wrongful murder convictions spike
upward in the period just prior to elections, then spike back down in the
period that directly follows. This discussion provides some of the first evi-
dence to explore electoral cycles in wrongful convictions, and goes a long
way in demonstrating the adverse consequences that can result when legal
institutions become too vulnerable to politicized incentives. This chapter
calls into question the exact role of electoral incentives in judicial and pros-
ecutorial decisions, and its chain of influence on key judicial outcomes such
as wrongful convictions. This contribution seems sure to spark further
empirical research on the topic.

Like political institutions and electoral incentives, the industrial organiza-
tion of the legal system can also be the source of the bad incentives that bias
decision-makers toward undesirable outcomes. Chapter 4, by economist
Roger Koppl, inspires us to innovate cost-effective changes to make such
undesirable outcomes easily preventable. Professor Koppl examines wrongful
convictions from the perspective of forensic science administration and its
systematic links to error rates in fingerprinting standards.'®* Koppl estimates
that “false positives” (Type II errors) in fingerprinting are to blame for up to
4,762 wrongful felony convictions per year.!* Current best practices allow for
duplicate fingerprinting examinations, but even so, the incidence of wrong-
ful convictions is high. Our forensics procedures lack genuine independence
among fingerprint experts, the police, and prosecutors. Koppl’s empirical
work presents a cost-benefit analysis that, under conservative assumptions,
shows that adopting a system of independent triplicate testing would save
tens of millions of dollars per year. As the chapter states, “Triplicate finger-
print examinations in felony cases in the US would cost about $9 million
annually. By eliminating over 98 percent of the false felony convictions
resulting from errors in fingerprint examinations, however, the redundant
examinations would save more than $61 million per year in direct expendi-
tures on incarceration.” This is the most conservative of plausible estimates:
it assumes the lowest error rate of 0.8 percent and does not include the recov-
ered nonpecuniary costs and productivity losses of false imprisonment. Koppl
makes a strong case for a conceptually simple institutional reform that would
improve the value of the legal system to society.

Chapters 5 and 6 feature empirical treatments of the effects that political
institutions have on incentives in the judiciary. Consider first the institutions
that are used to achieve judicial independence. Legislative review has the
advantages of placing principled constraints on democratic majorities—to
essentially increase the costs to the state of violating individual rights or
becoming too corrupt. Using data from the American states and up to
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165 countries, chapter 5 by economist Adriana Cordis empirically investi-
gates the relationship between measures of judicial independence and
observed or perceived government corruption rates. The judicial indepen-
dence measures are judge’s pay, judicial selection method, and term length.
The chapter also provides results that indicate significant effects of constitu-
tional rigidity (measured as less frequent amendment) on corruption. Cordis
generally finds that greater independence and rigidity are related to lower
corruption among government officials. That suggests some support for the
argument that the judiciary can and does act as a check on the other branches
of government. As with other good things enjoyed in moderation, a balance
must be struck between a judiciary that is independent enough to exercise
principled judicial review and a powerful court that becomes susceptible to
mischief and difficult to remove.

Chapter 6 by economists Aleksandar Tomic and Jahn Hakes sheds further
empirical light on how the behavior of judges responds to the formal institu-
tions chosen for the judiciary. Tomic and Hakes model U.S. county-level
incarceration and sentencing decisions as a function of judicial selection
mechanisms. They use a rich data set of over 70,000 cases in 54 large-
population counties between 1990 and 1998. The empirical tests are moti-
vated by a novel argument that develops one of two channels through which
fiscal politics can influence judges’ decisions. In elected jurisdictions, judges
have higher incarceration rates but they issue shorter sentences compared to
judges appointed by statewide officials. The reason, argue Tomic and Hakes,
is that the principals of elected judges (local county voters) enjoy the benefits
of “tough on crime” judges locally, but share overall costs of the corrections
system in a statewide fiscal commons. Appointed judges, answering to state-
wide politicians, are more sensitive to budget pressures because they are
competing with other state expenditures (highways, education, etc.). Longer
sentences help spread the average cost per conviction onto future administra-
tions. These are powerful results demonstrating the incentive effects that
different institutions have on key decision-makers in the legal system.

Common law decisions also establish many of the rules of the game for
the society, as in the case of a fraudulently purchased car discussed earlier.
Some of the most important rules set by judges are the limits placed on gov-
ernments against infringing on individual rights. Chapters 7 and 8 take up
these problems within the context of the generally expanding powers of emi-
nent domain. The most familiar form of taking is when the government
acquires title to real property for public use such as common carriage rights
of way (roads, rail, power lines). The doctrine for these types of takings is
evident in early U.S. jurisprudence, which institutionalized the principle that
the government’s chief function is to protect private property.'> Thus, the
government’s takings power was limited in several key respects. Most impor-
tantly, the Supreme Court of the nineteenth century prohibited takings that
transferred property from one private owner to another and upheld the fun-
damental fairness doctrine that no individual property owner should bear
too much of the burden in supplying public uses. Takings restrictions were
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gradually eroded beginning in the Progressive Era and accelerating in the
New Deal, as the Supreme Court increasingly deferred to legislative bodies
and an ever-expanding notion of public use. By the middle of the twentieth
century, the stage was set to green-light takings for such “public uses” as
urban renewal (Berman v. Parker, 1954), divestiture of oligopoly power in
real estate (Hawaii Housing v. Midkiff, 1984), expansion of the tax base
(Kelo v. New London, 2005), and other types of economic development tak-
ings. By the final decade of the twentieth century, one prominent legal
scholar described the public use clause as being of “nearly complete insignifi-
cance” (Rubenfeld 1993, 1078).

While it may be true that the public use clause has become “of nearly
complete insignificance,” at least two administrative checks do remain in
federal law on the takings power. First, governments are required to pay
“just compensation.” Second, under Berman and Kelo, governments must
demonstrate adherence to pluralistic democratic deliberation when defining
public use. The Berman and Kelo opinions repeatedly refer to government’s
responsibility to design “a carefully considered development plan,” and also
to the Court’s long-standing position of deference to such plans. Writing for
the Kelo majority, Justice John Paul Stevens points out:

Given the comprehensive character of the plan, the thorough deliberation that
preceded its adoption, and the limited scope of our review, it is appropriate for
us, as it was in Berman, to resolve the challenges of the individual owners, not
on a piecemeal basis, but rather in light of the entire plan. Because that plan
unquestionably serves a public purpose, the takings challenged here satisfy the
public use requirement of the Fifth Amendment.!

Beyond just compensation and democratic deliberation, federalism also
checks the takings power. Every state has its own eminent domain law, and
many states do effectively constrain against takings for economic develop-
ment (Lopez, Jewell, and Campbell 2009).

Against this backdrop, chapters 7 and 8 make critical assessments of the
institutional arrangements supporting expanded takings powers. Economist
John Britland argues that the concept of just compensation is necessarily
inconsistent with a coerced transfer of property, regardless of the amount of
compensation. Only by observing exchange by mutual assent can anyone be
assured—on either epistemic or ethical grounds—that the amount of com-
pensation was just. Fair market value is not just compensation for the same
reason that every house is not fronted with a for-sale sign: subjective value.
One of the undesirable effects of legislative deference is that the law with-
holds adequate recognition of the legitimacy of subjective value. This is a
degree of majoritarian tyranny that the U.S. Supreme Court has deemed
appropriate. Experience shows that holdout problems are not as severe as
theory makes them out to be (Benson 2005). Thus, the conventional (mar-
ket failure) argument for takings turns out to be weak on epistemic, ethical,
and empirical grounds.
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Strong takings powers also create scope for excessive government failure.
Using different methods, chapter 8 by law professor Ilya Somin raises several
pragmatic issues associated with allowing Kelo-style takings for economic
development purposes. Urban renewal programs, exemplified by Michigan’s
historic Poletown decision,!” generally fail to generate the promised economic
benefits. Yet under the favored rational basis test, the economic development
rationale can justify almost any taking that has potential to promote eco-
nomic benefits. Governments and courts routinely ignore the economic and
subjective costs of condemnation and the whole process invites rent seeking
and corruption of otherwise sound government officials. By contrast, there
is a rich history in the United States of developers using market incentives
and strategies to assemble tracts necessary for genuine economic develop-
ment. One must wonder at the current expanse of eminent domain powers
when even Niccolé6 Machiavelli cautions against it:

The Prince should nonetheless make himself feared in such a mode that if he
does not acquire love, he escapes hatred, because being feared and not being
hated can go together very well. This he will always do if he abstains from the
property of his citizens and his subjects, and from their women; and if he also
needs to proceed against someone’s life [blood], he must do it when there is
suitable justification and manifest cause for it. But above all, he must abstain
from the property of others, because men forget the death of a father more
quickly than the loss of a patrimony. Furthermore, causes for taking away
property are never lacking, and he who begins to live by rapine always finds
cause to seize others’ property; and, on the contrary, causes for taking life are
rarer and disappear more quickly. (Mansfield 1998, 67)

The chapter by Somin points to the many problems introduced, and the
general harm imposed, by strong takings powers for economic development
purposes. Yet the chapter also catalogs recent trends in the state courts sug-
gesting a healthier skepticism toward such exercises of eminent domain. If
more state courts were to follow the very recent leads of Michigan!® and
Ohio,' both of which have in the past few years overturned decisions allow-
ing development takings, this would be beneficial to individual rights and
long-term growth.

The book’s last four chapters ofter a series of perspectives on the political
economy of lawyers and judges. The chapters deal with the issue raised ear-
lier about the legal system being biased toward the enrichment of those
groups who have comparative advantage in influencing the legal system. The
opening sentence of chapter 9 by Benjamin Barton, a law professor who has
written widely on the topic, puts it bluntly: “if there is a clear advantage or
disadvantage to the legal profession in any given question of law, judges will
choose the route that benefits the profession as a whole.” Barton proceeds to
demonstrate an array of broad areas of the law in which the lawyer-judge
hypothesis appears to hold. These areas include the law profession’s generally
broad powers to self-regulate, to the relatively high degree of confidentiality
ascribed to client privilege, to Supreme Court decisions that tilt the scales in
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favor of extant lawyers. This is not intended to indict either judges or law-
yers. By all means, the rule of law depends on them (Baumol 2002). Rather,
lawyer-judge draws attention to the incentives on offer for decision-makers
in the legal system, and what potential biases may result. As Barton writes,
for example, a case on advertising restrictions “evinces a patent sympathy for
the plight of lawyer public image and a clear deference to the findings and
desires of bar associations on these issues. It is hard to imagine that accoun-
tants or pharmacists would possibly have received the same treatment...”
(Barton, 181). The incentives motivating this action at least partially involve
judicial selection mechanisms. Judges selected by the merit plan, for example,
have more to gain by ruling in favor of lawyer interests (Hanssen 2002). But
consistent reluctance to “work with” lawyers may cause problems for these
same judges at time for reappointment. Furthermore, most judges were law-
yers earlier in their careers, so there is a natural tendency toward identifying
with lawyer’s concerns.

Circumstances under which lawyer-judge can impose significant social
costs are when there is much to gain from using the law to redistribute
wealth. In chapter 10, economist Jeffrey Haymond argues that certain types
of class action tort cases create tempting opportunities to extract wealth.
Haymond draws attention to the increasing number of states that use settle-
ments with corporate defendants as a subsidy to general tax revenues. The
biggest examples of this were the thwarted attempts at Microsoft and the
“big tobacco” settlements of the late 1990s, which many states have parlayed
into huge increases in cigarette taxes. As vilified as tobacco has become, such
revenue-generating policies not only have larger deadweight loss than
revenue-neutral alternatives, but they create adverse incentives for fiscal poli-
cymakers and undermine the separation of powers within states. They also
unfairly place the burden of general revenue on a small minority (e.g., smok-
ers). Haymond illustrates this by joining the concept of “tax farming,” an
ancient practice of using indirect ways to raise tax revenue,? with the public
choice theory of rent extraction (McChesney 1987; 1997). In rent extrac-
tion, politicians make threats of harming a private interest, such as a firm,
through regulation. The firm can pay or defy the politician’s threat. If the
firm pays, its cost is certain. However, if the firm calls the threat, its costs are
probabilistic (depending on amount, duration, and probability of both). The
same principle applies to class actions. Filing the legal complaint is the threat,
and the settlement attempt is the payment. Rent extraction in the McChesney
sense has also been applied to explain executive compensation (Bebchuk
etal. 2002), but the idea has not been adequately explored in a general analy-
sis of the legal system, or a more particular analysis such as class action claims.
Haymond’s chapter discusses several existing contributions and provides a
sketch of an important future research agenda on this area. As Paul Rubin
has commented, “if public choice scholars can help understand the sources
of existing tort law and of the impetus for reform, they may be able to make
important contributions to the policy debate” (Rubin 2005, 224). The chap-
ter recommends itself particularly in this regard.
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Other circumstances cause lawyer-judge problems if judges are not given
clear rules to insulate them from succumbing to too much wealth redistribu-
tion. In chapter 11, law professor Charles Keckler describes how judges and
plaintiff attorneys can together devise innovations to legal doctrines for their
own enrichment. In certain class action awards, identifying and compensat-
ing individual class members is infeasible or prohibitively costly. In such
cases, the distribution of damage awards may be determined from the bench
according to the doctrine of ¢y pres (“as near as possible”). Judges ideally
attempt to identify surrogate groups that represent the interests of the
harmed class, but in practice, these types of awards tend go to concentrated
interests within the legal profession. This chapter examines the notorious
Price v. Phillip Morris (Madison County, Illinois), in which a $10 billion
judgment was awarded to light cigarette buyers for fraudulent advertising.
Identifying individual claimants and sorting their claim amounts, which
requires evidence like cigarette purchase receipts, would be impossible. So
after the state’s share of 30 percent and the plaintiff attorneys’ share of
25 percent of what remained, the court established a fund of over $5.3 billion
and preannounced how it would be distributed, cy pres. Of this, 91 percent
would be distributed to the legal profession, including the Illinois Bar
Foundation, eleven law schools, legal aid, and the Illinois judiciary. The left
over 9 percent would be distributed to the American Cancer Society and
domestic violence programs.

The alignment of incentives between judge and plaintiff counsel (both
want to avoid reversal on appeal) creates scope for judicial logrolling. Indeed,
in Price, the judge sought advice from plaintiff counsel in determining the
distribution. Moreover, preannouncing the future distribution creates a set
of well-organized interests who (1) are in support of maintaining the judg-
ment; and (2) have close ties to the decision process at appeal. This is a sort
of instantaneous transitional gains trap (Tullock 1975). Indeed, the prean-
nounced groups in the Price award all filed amicus briefs with the appeal
court, a form of rent seeking to minimize the chance of reversal. The Keckler
chapter models this innovation in legal doctrine and recommends reforms
especially on the preannouncement strategies.

Finally, chapter 12 by policy analyst Adam Summers investigates some of
the many ways that lawyers rationally employ the law for their own benefits.
Summers recounts the intriguing history of legal services regulation. From
the American founding through the Civil War, legal services were nearly
completely free labor markets. In the late nineteenth century, states began
gradually to enact legislation establishing minimum education require-
ments, mandatory admission to bar associations, unauthorized practice of
law statutes, and so on. Today, all 50 states require licensure. Reciprocity is
rare. Practitioners of the law must comply with a web of regulations, from
attending a law school accredited by the American Bar Association (ABA),
to limitations on advertising, to continuing legal education and even a
“moral character” standard in some areas. These regulations have the famil-
iar feel of somehow, at least by intention, of being in the public interest.
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After all the law is complex, and uninformed consumers might innocently
fall victim to shoddy or opportunistic practitioners. Licensure and other
quality standards may help alleviate some of these asymmetric information
problems. But those regulations also restrict the supply of lawyers, increasing
their compensation and creating new scope for opportunism. Meanwhile,
there is little basis in theory or practice to expect those regulations to assure
quality services. There is at least a small amount of evidence that they impose
significant costs on consumers. Summers works systematically through the
economic arguments that suggest why quality might be inversely related to
more stringent licensing requirements. The presumed public benefits of
licensure regulations also promote a lack of attention to the effect of market
competition in legal services at producing better quality and more consumer
value. Thus, like chapter 2 by Curott and Stringham, the Summers chapter
invites us to consider alternatives to constructivist rules that are intended to
serve, but actually harm, the public interest while enriching organized
groups that happen to achieve lower costs by influencing the law. In contrast,
a system of voluntary certification would tap into market forces and give
lawyers strong reputational incentives while providing consumers better
information and choices of alternatives.

CONCLUSION

The Pursuit of Justice is a realistic yet hopeful study of legal institutions,
which as a whole provides a rigorous analysis of an array of topics and
argues for reform of currently socially wasteful aspects of the law. The
chapters that follow are original contributions, not reprints. I have tried to
organize the book so that it is of interest to a range of audiences, including
economists, political scientists, legal scholars, and practitioners such as
policy analysts, policymakers, and government officials. These profession-
als and other readers will find in the book a thoroughgoing analysis of a
range of important legal rules, their associated incentive effects, and the
resultant outcomes. Judges, lawyers, forensic experts, and government offi-
cials constrained by legal rules, all respond to the incentives that the legal
system provides. Wherever we observe undesirable outcomes, we should
aim to analyze the incentive structure and to consider alternative institu-
tional arrangements that may offer better incentives to key decision-makers
in the law.

NOTES

1. As T am using these terms, economic efficiency most closely resembles allocative
efficiency as determined by the Pareto and Kaldor-Hicks criteria. In practice,
these standards tend to be reduced to measures of Marshallian surplus (Friedman
2000, Posner 1998). In contrast, political efficiency as used here resembles the
standard of productive efficiency, or cost-benefit analysis, as applied to the
government institution that effectuates the given wealth transfer.
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. Certainly other tools of the economics trade are routinely applied to the law,

such as game theory, econometrics, and risk analysis. But the core elements of
the economic analysis of law are as discussed in the text—rationality, efficiency,
and incidence.

. Paschal v. Hamilton, 363 So. 2d 1360; 1978 Miss. Cole and Grossman (2005,

93) provide further discussion.

. The distributional analysis can be pushed further. Fines could be more or less

costly than prison terms to the convicted, depending on the value of their time
and wealth effects (even very high fines might not affect wealthy criminals as
much as their less wealthier counterparts), so wealthier individuals may commit
a greater share of crimes.

. In his textbook, Law’ Order, David Friedman also argues that the economic

analysis of the law is a threefold intellectual enterprise: (1) predicting the effects
of particular legal rules; (2) explaining rationally the origins of particular legal
rules; and (3) arguing for certain legal rules over others based on their societal
costs and benefits.

. Joanne McMahon, “Year in Review: Legal Reform Momentum Continues,” GE

Insurance Solutions, undated.

A major problem is redundant resentencing, in which an appeals court vacates
lower court sentences for misapplying federal guidelines, only to eventually
reach the same sentence under Booker.

. Available online at www.mpp.org., Accessed September 4, 2007.
. The Class Action Fairness Act was enacted February 2005. The Council of

Economic Advisors in 2002 estimated the annual “tort tax” (higher prices
imposed by business sector to cover costs of litigation) at nearly $200 billion.
Of the $40.7 billion that states have so far received in the $246 billion tobacco
settlement, 95 percent has gone to fund public works projects or property and
sales tax relief. (Howard Markel, “Burning Money,” New York Times,
08-22-05, p. A13).

The so-called Kelo backlash has been the subject of a great number of studies since
the Supreme Court decision in June 2005. The chapter in this volume by Ilya
Somin is an excellent entry point into this literature. For an empirical analysis of
the determinants of state legislation, see Lopez, Jewell, and Campbell (2008).
See North and Weingast (1989), Pipes (1999), and Baumol (2002).

The traditional purposes are discussed further in Cooter and Uhlen (2004)
(chapter 11).

This chapter is part of Kopp!’s overall project of scrutinizing and reforming the
institutional and organizational structure of forensic science (e.g., Koppl 2005).
The exact number is not directly observable and depends on the rate of error in
fingerprinting identification. As Koppl shows in chapter 4, that rate is some-
where between 0.8 and 2.0 percent.

“The country that became the United States was unique in world history in that
it was founded by individuals in quest of private property....[T]he conviction
that the protection of property was the main function of government, and its
corollary that a government that did not fulfill this obligation forfeited its man-
date, acquired the status of a self-evident truth in the minds of the American
colonists.” Pipes (1999, p. 240).

Stevens, J., Kelo v. City of New London, Conn., 545 U.S. 469 (2005), at 13.
Poletown Neighborhood Council v. Detroit, 410 Mich. 616, 304 N.W. 2d 455
(1981).
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18. County of Wayne v. Hathcock, Mich. 684 N.W. 2d 765 (2004).

19. City of Norwood v. Horney, 161 Ohio App3d 316, 2005-Ohio-2448.

20. As Richard E. Wagner explains, “the central idea of tax farming...was...a ruler
wanted to extract revenue from his subjects, and hired someone to do the extrac-
tion...It would seem as though a form of tax farming has erupted recently in
the United States. It takes the form of lawyers filing class action suits, where the
results of those suits replace what otherwise would have required legislation to
accomplish.” (Wagner 2004, p.378).
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CHAPTER 2

THE RiISE OF GOVERNMENT LAw
ENFORCEMENT IN ENGLAND

Nicholas A. Curott and Edward P. Stringham

INTRODUCTION

Public choice economics is often referred to as the study of “politics without
the romance” (Buchanan 1999). Instead of simply assuming that govern-
ment agents are benevolent pursuers of the public good, public choice mod-
els them as real-life individuals who have desires and concerns of their own.
From this perspective, it becomes natural to consider the possibility that any
given government policy may have been created to satisty private special
interests rather than the interest of the general public (Buchanan and
Tullock 1962). With its insistence on rigorous analytical tools and realistic
methodology, the ascendance of public choice has simultaneously modern-
ized research on the political process as well as engendered a healthy dose of
skepticism regarding the desirability of previously accepted government
functions. Curiously, the romantic, public interest notion of government
retains a lingering influence in the scholarship on law. The romantic view of
the law can even be found in the writings of the founders of public choice.!

The general premise of the public interest approach is that government
courts and police exist because it is impossible to adequately provide these
services in any other way, and therefore the government is merely acting
beneficently to fulfill demands of the polity that would otherwise not be
met. Theorists argue that only government can create the rules that reduce
conflict, facilitate exchange, and bring order to society. Without government
law enforcement, conflicting claims to scarce resources would lead to vio-
lence, and society would degenerate into the Hobbesian “nasty, brutish and
short” outcome. According to this view, government law is necessary so that
individuals can coordinate their actions to undertake the complicated
arrangements that enable a modern division of labor in society and the wealth
it engenders.

This sort of reasoning is evident in the writings of early public choice
economists, particularly James Buchanan, Winston Bush, Gordon Tullock,
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and others at the Center for the Study of Public Choice in the early 1970s
who sought to develop a theory of the origins of government (Tullock 1972,
1974, Buchanan 1975). In the absence of government-created rules, society
is a prisoners’ dilemma with a Nash equilibrium in which individuals do not
respect property rights. The resulting distribution of property is suboptimal
because each person must devote time and effort toward plunder or defense
against predation. In Buchanan’s (1975, 67) view, all individuals would agree
to form government to secure property rights and prevent predation.

They agree to appoint a referee or an umpire, inform him about the specific
rules under which they choose to play, and ask that he enforce adherence to
these designated rules. This is precisely the functional role assigned to the
state and its law enforcement task. The state becomes the institutionalized
embodiment of the referee or umpire, and its only role is that of insuring that
contractual terms are honored.

The foregoing story is not too dissimilar from the one told in most high
school civics textbooks. Since the 1970s, however, many public choice schol-
ars have questioned this public interest story altogether (Benson 1990, 1994,
de Jasay 1989, Ekelund and Dorton 2003). The first economist to develop a
self-identified “public choice approach” to analyze the rise of the govern-
ment provision of law enforcement was Bruce Benson (1990, 85). If self-
interest explains how individuals behave within the legal system, it should
equally explain how they interact with one other to establish the legal system
itself. Benson (1990, 1994) and more recently Ekelund and Dorton (2003)
examine the history of law enforcement in England through a rational choice
perspective and find a completely different story from that in high school
civics textbooks. Centralized police and courts were created to bring revenue
to the state.

Nearly one thousand years ago, before the existence of centralized gov-
ernment police and courts in England, disputes were settled in a decentral-
ized and in many ways voluntary manner.> When disputes occurred, private
groups would ask the wrongdoer to pay restitution to the victim, and if the
wrongdoer refused, he would be viewed as an outlaw. Decisions that were
successful at resolving conflict became embedded in the customary practices
of the community. In this way, rules of law emerged outside of the govern-
ment to foster social order and provide strong incentives for individuals to
interact peacefully with one another (Hasnas 2008).3

Over time, however, kings saw the court system as a potential source of
revenue. Rather than having the full restitution go to the victim, they
declared that fines must be paid to them for more and more offenses because
they violated the King’s Peace. After the Norman Conquest of England in
AD 1066, restitution was completely replaced by a system of fines and pun-
ishments. Under this new arrangement, individuals no longer had sufficient
incentive to voluntarily participate in the maintenance of law and order. The
effectiveness of the old institutions gradually broke down, and the central
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government created new institutions to fill the void. In this version of the
story of government-provided law, public policing emerged due to the altera-
tion of property rights that occurred when government precluded
restitution.

According to the accounts of Benson, Ekelund, and Dorton, the idea that
government police and courts were created to address a market failure is
simply a post hoc justification of what government currently does. The rec-
ognition that government did not always provide law opens the door for
further scientific examinations of alternative possible institutional arrange-
ments for providing law enforcement, including the relative desirability of
private versus public methods of provision. Rules governing conduct can
come into being in two different ways. One is by investing a single agency
with a monopoly power to create and enforce rules that everyone in society
must obey, but a second, often overlooked method is to allow individuals to
follow rules that emerge over time through human interaction. The latter
collections of rules are frequently enforced by an array of people. If law is
defined according to noted legal philosopher Lon L. Fuller’s (1964, 106)
classification as “the enterprise of subjecting human conduct to the gover-
nance of rules,” then the provenance of law does not lie solely in
government.*

Law developing outside a coercive monopoly of power, whether it is cus-
tomary or private, is commonly called “polycentric.”® Examples of polycen-
tric legal order are abundant. Historically, a large number of societies were
essentially stateless, yet managed to enforce commercial contracts and
develop rules for protecting individuals and their property. To take but a few
examples, consider the Massims of the East Papuo-Melansian region
(Leeson 2006), the Ifugao of the Philippines, various Native American tribes
such as Yuroks of Northern California (Benson 1991), or precolonial African
tribes such as the Tiv or Nuer (Leeson and Stringham 2005), all of which
were stateless social orders or nearly so. Furthermore, large areas of the mod-
ern world operate in the absence of governments strong enough to provide
effective third party enforcement of contracts or even basic protection of
private property.°

This fertile field of study has given rise to a large and growing body of
scholarly research documenting how institutional mechanisms have evolved
in many situations, both modern and historical, to create incentives for indi-
viduals to cooperate in the provision of law enforcement in the absence of a
government monopoly.” The customary law of ancient and primitive societ-
ies, which arose before state law, furnishes an ample source of case studies on
how polycentric law functions in practice. These societies exhibit surpris-
ingly complex legal systems that recognize freedom of contract, individual
autonomy, and private property rights, as well as sophisticated ways of
enforcing legal rules. The institutions enabling social order within this con-
text have a wide variety. They have been based on kinship or religion, as with
the Kapauku Papuans of West New Guinea (Popisil 1974); on surety, as
developed by the &rebonsin Celtic Ireland (Peden 1977); and on contractual
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agreement, such as between the godi and thingmen in medieval Iceland
(Friedman 1979, Solvason 1992, 1993).3

The widespread efficacy of polycentric law is also evident in an examination
of the history of commerce. Greif (1989) examines how the Maghribi traders
of the eleventh century Mediterranean were able to enforce contracts in
extragovernmental institutions even using asymmetric information. Landa
(1981) more generally describes how intermediaries can provide an institu-
tional alternative to contract law when formal government enforcement is
weak or nonexistent. Of particular note is the Lex Mercatoria, or Law
Merchant, a sophisticated and extensive system of polycentric commercial
law that emerged to meet the needs of international commerce in medieval
Europe. The very system of legal rules that governed trade between mer-
chants and provided the impetus for the Commercial Revolution was
established, arbitrated, and enforced privately (Benson 1989, Milgrom
etal. 1990). Even today no state-made supranational authority enforces com-
mercial contracts between traders of different nations (Plantey 1993).
Polycentric legal order is a ubiquitous feature of human interaction. Legal
institutions operate so uniformly in the absence of government provision
that scholars such as de Jasay (1989), Friedman (1989), and Holcombe
(1997) have questioned the public goods justification of government law
altogether.

The widely held belief that only government can provide law and order is
perhaps due to a facet of human psychology, often conspicuous in former
communist countries, in which after the government provides something for
a long time it becomes difficult for the populace to imagine any alternative.
As an attempt to remove the status quo bias, this chapter reexamines the
story of the evolution of government law enforcement in England, as previ-
ously examined by Benson, Ekelund, Dorton, and others. Relying on books
written by historians and legal scholars who have studied this area, but not
necessarily from an economic point of view, we provide additional details
about how the polycentric system functioned and what happened after the
state monopolized it. Monopolization of law did not occur because govern-
ment wanted to address a market failure. It occurred because it was a way to
enhance revenue for the state. The idea that government law enforcement
was chosen by individuals in need of a referee is a myth.

The chapter proceeds as follows. The next section discusses the polycen-
tric system of law enforcement in pre-Norman England, followed by a sec-
tion that provides details about the rise of government law as kings wished
to find ways to enhance revenue and consolidate their power. Conclusions
are given in the final section.

BEFORE MONOPOLIZATION: THE POLYCENTRIC
HisTORY OF ANGLO-SAXON LAaw

Imagine a time when the population of England was less than one-fiftieth of
what it is now and less than 10 percent of residents lived in towns. A
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thousand years ago, England was quite rural and undeveloped compared to
modern society, with most people being what moderns would describe as
peasants. Nevertheless, compared to other countries at the time, England
was relatively rich, and “the staple trade of London was already in such com-
monplace goods as timber, fish, wine, dairy produce, eggs and hens, wool
and cloth” (Sawyer 1965, 161-163). People used oxen with a wheeled and
iron-bladed plough to farm the earth (Lacey and Danziger 1999). As they
said at the time, “The ploughman gives us bread and drink” (quoted in
Alexander 2002, 241). Englishmen had a relatively good diet and were also
about as tall as most people are today (Lacey and Danziger 1999). More
important, for the purposes of this chapter, the English people began devel-
oping many important legal concepts that influence our law today
(Zywicki 2004).

The origins of Anglo-Saxon law can be traced back to earlier Germanic
customary law. The Anglo-Saxons descended from a group of Germanic
tribes that invaded England in the middle of the fifth century AD. These
invaders brought with them an elaborate and developed legal system. Legal
rights and obligations were based on customary practices and enforced by
kinship groups (Lyon 1980, 59). Germanic tribes were divided into pagi,
each of which consisted of a hundred men or households. Each pagus was
further divided into kinship groups called ici, which were responsible for
policing. The men who made up the rici were bound by custom and the ties
of kinship to protect each other and to pursue and capture criminals after an
offense was committed. Such reciprocities formed the basis of a voluntary
system for ensuring the rights and protecting the property of individuals in
the community. When the vici successfully captured and convicted an
offender, custom governed that he makes restitution according to a well-de-
fined system of payments. To ensure compliance, offenders who did not pay
restitution were outlawed. This was a large private cost, as outlaws could not
seek restitution or protection from the legal system, and they might be killed
withimpunity. This Germanic system formed the foundation for Anglo-Saxon
law (Lyon 1980, 11-18). The conversion of the Anglo-Saxons to Christianity
resulted in many modifications, particularly in family law, but the basic
underlying Germanic legal structure remained largely unchanged until the
Norman Conquest in 1066 AD (Whitelock 1952, 134).

The Anglo-Saxons, like their Germanic ancestors, did not have a standing
body of professional law enforcers similar to modern police. It was the vic-
tim’s duty to seek justice after a crime was committed against him. However,
a number of institutions, including the borh system and the hundred, evolved
to effectively provide law and order and to ensure the protection of individuals
and their property.” These institutions came into existence privately and
relied primarily on mechanisms outside of the government.

Anglo-Saxon law rested on a foundation of a surety system known as bo7h
(Morris 1910, Cam 1930, Plucknett 1956, 628—632). The borh system was
essentially law employed among neighbors (Morris 1910, Liggio 1977,
273- 274). Neighbors formed into groups of 10 or 12 through a process of
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decentralized and more or less spontaneous association. Each individual was
responsible for the overall good behavior of the group and agreed to pay the
fines of any member who was convicted of violating the law. Every free man
thus stood in pledge or surety (borh) to his fellow men (Stenton 1950, 251).
Members of the pledge associations thus had a powerful financial incentive
to monitor and police the behavior of everyone in the group and to exclude
individuals with a poor reputation. In this way, each man enjoyed some mea-
sure of protection for his own life, person and property, and he also had a
reciprocal duty to protect the life, person, and property of others.

Furthermore, surety associations formed a strong basis for ensuring
social order, as individuals of bad character could be excluded from partici-
pating in trade and exchange. As Liggio (1977, 273) explains, “Every person
either had sureties and pledge associates or one would not be able to func-
tion beyond one’s own land, as no one would deal with one who had no
bond or who could not get anyone to pledge their surety with him.” Since
the choice to pledge on behalf of another was voluntary, individuals had a
strong incentive to maintain good reputations and abide by the law.
Furthermore, since it was impossible to capture the benefits of social inter-
action without belonging to a surety, it was in the individual’s own self-in-
terest to join the association. As Benson (1990, 23) puts it, “...anyone who
wanted to participate in and benefit from the social order was bonded.”
Mechanisms of reputation and exclusion were therefore sufficient to ensure
a measure of security, order, and respect for the law through purely voluntary
means.

In addition to the borh system, by the tenth century a legal institution
called the hundred had come into existence; this became the primary means
for dealing with theft and personal injury. The hundreds were largely con-
cerned with violent offenses and theft, particularly the theft of cattle, and
with dispensing justice (Pollock and Maitland 1899, vol. 1, 556-560). In
effect, these largely voluntary associations of free men provided the police
system for all of Anglo-Saxon England (Stephen 1883, 66).

The origins of the hundred are somewhat obscure, but there is little doubt
that the institution has roots dating back even before the tenth century
(Blair 2003, 236). The earliest description of the hundred appears in an
anonymous royal decree compiled between AD 945 and 961, which enjoined
that a meeting be held every four weeks and that “every man do justice to
another” (232). The royal nature of the decree may give the impression that
the hundred was a governmental body brought into existence by the central
law-making authority to function as an organ of the state. However, this
interpretation would mistake the essence of the hundred. As Loyn (1984,
146) explains: “It had full official support and sanction, but has to be read in
a context of voluntary self-help, of rural peace guilds brought into being to
protect property and life.” It is only reasonable to infer that a formal meeting
had been established in custom long before it was enshrined by the
mid-tenth-century ordinance (Blair 2003, 235-236). Thus, the hundred
came into being as a local organization for taking action against theft and
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dispensing justice, largely with nongovernment enforcement, as detailed
below.

To carry out policing duties, the hundreds were composed of 10 tithings
of 10 men each. One of the 10 men in each tithing, called a tithingman,
would be effectively in charge. Similarly, a hundredman stood in charge of
the hundred. The 10 tithingmen, the hundredman, and a clerk met every
four weeks, mostly for administrative purposes. However, they also formed
what might be considered the principal law enforcement body. The hundred-
man, for example, was responsible for preventing cattle theft. He was to be
informed when a theft occurred, and he would charge one or two men from
each tithing to pursue the thieves and bring them to justice. To ensure that
individuals performed their duties for the hundred, a system of increasing
fines punished shirking (Blair 2003, 232-233).

In addition to providing law enforcement, the hundred also held a court,
called a moot, for settling local judicial matters (Whitelock 1952, 139; Pollock
and Maitland 1899, vol. 1, 42). The judicial function at that time was divided
between the hundred court and a higher shire court. The shire court was
one of the principal tools used by kings to raise money and exert the neces-
sary influence to defend against foreign conquest. At first an ealdorman, and
then later a shire reeve or “sherift”—the king’s main representative in the
shire at different points—presided over the shire court. As Warren (1988, 43)
emphasizes, however, although the hundred and shire courts “met at the
behest of royal authority and were answerable to the king for defaults of jus-
tice, they cannot in any meaningful sense be described as ‘royal’ courts.
They did not administer a body of royal law under the direction of judges
appointed by the crown: they operated by customary procedures in applying
customary law.”

The shire court met only twice per year and was primarily concerned with
administrative tasks. In addition, the shire court would hear a few lawsuits,
including some that the hundred court passed up, presumably when it was
unable to reach a verdict or when the dispute ranged across the jurisdictions
of two different hundreds. The hundred court, however, was the primary
court for settling day-to-day disputes, “the judicial unit, so to speak, for
ordinary affairs” (Pollock and Maitland 1899, vol. 1, 42).

Interestingly, the customary legal system enforced by the hundred court
shared many of the characteristic features of archaic law as well as advanced
customary legal systems, such as the ones developed in medieval Iceland and
Ireland.!® Law is recognized in customary legal systems because individuals
have a private incentive to bind their actions in accordance with predeter-
mined rules. Each individual realizes that there are benefits to be had from
restricting his behavior so that it conforms with others’ expectations, as long
as they behave as he expects, as well. Thus, as Benson (1990, 12) has put it,
“reciprocities are the basic source both of the recognition of duty to obey law
and of law enforcement in a customary law system.”

Since Anglo-Saxon law was largely based on a voluntary recognition of
mutual benefit, instead of being coercively imposed from above, the hundred
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was primarily concerned, in essence, if not in all of'its aspects, with the pro-
tection of individual rights and private property (Benson 1990, 20).
Infractions of the rules, which included provisions for many offenses that we
now define as crimes, were treated as torts. Although some public offenses
did exist in Anglo-Saxon society at this time, the law was primarily con-
cerned with righting private wrongs. The laws treated homicide, rape, theft,
and all manner of wounding in great detail, and since participation and
enforcement relied upon voluntary cooperation, punishment of offenses was
geared toward providing restitution to the victim.

The court itself served primarily as a place for obtaining good witnesses.
The court was presided over by tithing representatives called thegns. Four
men from each tithing acted as sustors of the court. A representative body of
twelve suitors formed a judicial committee, which arbitrated disputes between
members in its jurisdiction (Stephen 1883, 68). This service was a duty
incumbent upon the office holders, for which the king gave patronage in
return. However, neither the king nor his thegns forced individuals to use
the hundred court (Pollock and Maitland 1899, vol. 1, 43). Executive power
was too weak at this time to compel individuals to do so, even if it had
wanted to. Instead, the hundred had to rely mainly on positive incentives to
incite cooperation (Benson 1994, 253). Compensation for the victim, in
particular, provided a strong incentive to use the legal system, although the
hundred system also provided several other private benefits, such as the
return of lost or stolen cattle.

The procedure for lawsuits was stringent, and the slightest misstep at any
stage could result in the loss of the case (Pollock and Maitland 1899,
vol. 1, 38; Whitelock 1952, 139-142). Trials of evidence in the modern sense
were virtually unknown. Instead, guilt or innocence was determined by a
system of oath giving. Lawsuits began when a party who thought he had
been wronged came to the hundred court and made a charge against some-
one in the form of an oath. If the court decided the case was valid and wor-
thy of hearing, they would set a date of appointment and summon the
defendant to appear.

On the day of the hearing, the plaintiff began with what was called a fore
oath, and then he would make his accusation in front of witnesses and the
accused party. Usually, the defendant would then be allowed to establish his
innocence by swearing an oath. To clear himself, the defendant required cor-
roboration, which varied according to the nature and severity of the accusa-
tion, from a prescribed number of compurgators or “oath-helpers.”

Neither the defendant nor his compurgators were required to present any
evidence to the court. For obvious reasons, therefore, accusations carried less
weight than denials, which was established in custom as a basic principle of
the law (Whitelock 1952, 140). A defendant who was able to muster the
requisite number of oath-helpers was declared innocent and absolved of any
wrongdoing. In a few cases, however, the defendant was not deemed worthy
of making a valid oath. This would happen if, for example, he had been the
subject of previous infractions or frequent accusations, or if he was caught in
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the act. In such cases, it was sufficient for the plaintiff to produce witnesses
who would swear an oath that they were present at the scene of the crime
and had observed the act with their own eyes.

The system of oath giving may appear unsophisticated and open to exploi-
tation, but it could actually serve as a reasonable method for tapping local-
ized knowledge. The hundred was responsible for relatively few individuals,
and members of its jurisdiction had continual interaction with one another
and were bonded together by mutual pledges and duties. Reputation effects
were significant. Oath-helpers knew the character of the person they were
helping and were likely to know the facts of the case, or at least were in a
position to know them better than anyone else. Furthermore, perjury was
subject to stiff penalties. Anyone found to be a perjurer was no longer con-
sidered “oath-worthy”, and thereafter could only be tried by ordeal or pay a
heavy fine (Whitelock 1952, 141). For all these reasons, a guilty person
would have difficulty obtaining sufficient oath-helpers.

Defendants who failed in making a successful oath, either because they
were unable to procure the requisite number of oath-helpers or because they
were not deemed oath-worthy, were given the option of proving their inno-
cence by way of ordeal. The trial by ordeal was intended to elicit the judg-
ment of God, who acted as an arbitrator and, who it was thought, revealed
the innocence or guilt of accused parties. The ordeal should not be viewed
simply as a torment imposed on unwilling defendants, as it also provided a
new opportunity to clear oneself of accusations. Notably, the mass-priest
administered the ordeal after three days of fasting, during which time the
defendant could change his mind and confess (Whitelock 1952, 142).11

To modern sympathies, the ordeal system appears primitive and even
inhumane. Considered within the context of its own time, however, it may
have been an effective mechanism for facilitating the peaceful resolution of
disputes (Benson 1998, 199). Since existing technology made it difficult to
gather evidence and definitively establish guilt or innocence, violent conflict
could easily break out between disputing groups. However, under the ordeal
system, individuals had a strong incentive to confess transgressions and make
restitution. Belief in God was prevalent, so most lawbreakers would have
feared that the ordeal would expose their guilt. In addition, the prospect of
having to face an ordeal may have been an effective deterrent for potential
lawbreakers. So, although it was an unsound method of determining inno-
cence, the ordeal may have been an effective solution for some unique prob-
lems confronting dispute resolution in medieval times.

All of the procedures mentioned thus far existed simply to establish a
judgment. If a defendant was found guilty, the court would order him to
make monetary restitution to the victim or his family, called b0z (Pollock and
Maitland 1899, vol. 2, 451). The amount of compensation required for vari-
ous offenses evolved through custom and then became formally enshrined in
codes of law, which kings issued at regular intervals. A first time offender
could make restitution for any crime except for a few, including arson, open
theft, and concealed murder, called “bootless”; the punishment for these
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crimes was death and forfeiture of property (Pollock and Maitland 1899,
vol. 2, 457-458). Each man in Anglo-Saxon England was ranked according
to his wergeld, or the fixed price that was required to make restitution for
killing him.!? In a homicide case, the transgressor could make amends by
paying the price of the victim’s wer to his family. Similarly, compensation or
bot was prescribed for other crimes as well. Often this was a fixed amount.
For example, the economic compensation required for inflicting different
kinds of wounds was preestablished and treated in great detail. So much
would have to be given for the loss of an eye, so much for the loss of a par-
ticular finger, so much for a toe, and so on. In the case of theft, the offender
would often have to pay the market price of the stolen goods.

Anglo-Saxons did not have jails for the regular incarceration of criminals.
Unlike today, the legal system then was tailored to represent the interests of
the victim. Indeed, to an Anglo-Saxon, incarceration would have seemed
like a particularly unsuitable means of making amends for a crime, as it does
nothing to make the victim whole again (Berman 1983, 55). Nevertheless,
institutions developed to prevent violence even when an individual could not
pay his debt. In some cases involving large payments, a reprieve would be
granted to the offender, and he would be given up to a year to come up with
the money (Pollock and Maitland 1899, vol. 2, 451). A form of indentured
servitude, or temporary slavery, was another means of ensuring pay-
ment (449). The term would be set for a given period, usually a long one,
after which the criminal was cleared.

A particularly interesting feature of Anglo-Saxon law enforcement is that
courts had no power to coerce compliance with their decisions. As Pollock
and Maitland (1899, vol. 1, 37) explain, “An Anglo-Saxon court, whether of
public or private justice, was not surrounded with such visible majesty of the
law as in our own time, nor furnished with an obvious means of compelling
obedience.” Instead, refusal to comply with judicial decisions put an indi-
vidual outside the protection of the law. Outlaws could be killed with impu-
nity, and heavy penalties could be assessed to anyone caught aiding them.
Outlawry added the necessary weight to the decisions of the hundred court
to ensure regular compliance. Individuals who did not pay restitution were
outlawed (Stephen 1883, 62). Likewise, seeking personal vengeance instead
of accepting restitution would also result in outlawry (Pollock and Maitland
1899, vol. 1, 47-48). Thus, individuals on both sides of a dispute had a
strong incentive to accept a peaceful settlement. Refusal to submit to the
decision of the hundred court also carried the potential for a blood feud,
which was only lawful when a convicted offender defaulted on his payment
of wergeld (Polack and Maitland 1899, vol. 2, 451).

Outlawry was usually a sufficiently stiff penalty to ensure compliance with
the law. Sometimes, however, a wronged party had to face the opposition of
a strong lord who would be tempted to shelter himself or his men from the
justice of the law. In such cases, the wronged individual could go to a more
powerful lord, such as an ealdorman or even the king, who would then
ensure that the case was brought before the court. The king, however, did
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not have the sovereign power to compel obedience and did not enforce rul-
ings. As Pollock and Maitland (1899, vol. 1, 48) explain, “His [i.e., the
king’s] business is not to see justice done in his name in any ordinary course,
but to exercise a special and reserved power which a man must not invoke
unless he has failed to get his cause heard in the jurisdiction of his own hun-
dred.” When it was necessary for the wronged party to ask for assistance, the
offender was required to make an extra payment to the facilitating king or
ealdorman, called wite, in addition to the proscribed restitution of wer to the
victim or his kin.

The legal system of the Anglo-Saxons had many appealing features. In the
early nineteenth century, the economist Edwin Chadwick wrote, “It must be
acknowledged that the early state of the general police of this country pos-
sessed a degree of efficiency” (quoted in Ekelund and Dorton 2003, 275).
The legal system was oriented at least fundamentally, if not in many of its
aspects, toward the protection of individuals and their private property. The
punishment for harming an individual or stealing his property was monetary
restitution, which provided at least a measure of compensation for the vic-
tim. Moreover, while the actual process by which law is enforced under a
system of outlawry should not be romanticized, it created, along with the
ancillary institutions of the ordeal and the blood feud, a set of incentives that
ensured at least a tolerable level of compliance. In essence, it was a system
built upon the interests and preferences of the individual participants.

GOVERNMENT MONOPOLIZATION OF LAw: KINGS SEEING
COURTS AS A SOURCE OF REVENUE FOR THE STATE

Anglo-Saxon society was highly decentralized. Government existed, but
there was no nation-state. Communities were largely left to govern them-
selves, and its various functions and duties were typically carried out at the
lowest levels. This condition particularly applied to the activities of gover-
nance that were concerned with the application of justice. Social norms and
customs, as well as economic and religious factors, regulated society more
than mandates of the rulers did. Local institutions, which consisted mainly
of private inputs supplied by neighboring individuals, provided for the bulk
of the courts and law enforcement. The incentive of self-interest ensured the
effective operation of this system since participation provided private bene-
fits. Overall, the influence of the royal authority on governance was slight.
As Warren (1987, 52) explains, “...there was no central direction of the
shires themselves, no system of supervision by visitation, no central office for
controlling the king’s officers in the shires. This was not decentralized gov-
ernment; it was merely uncentralized.” The king’s agents appealed to the
sovereign’s power on occasion to ensure the sanction of force, but they did
not dictate the substance of the law, provide police, or administer local
communities.

Royal prerogative insinuated itself into everyday affairs to the extent
necessary for maintaining the preservation of the realm, but the office of
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kingship did not evolve for the specific purpose of providing internal law and
security. Instead, kingship emerged as an outcome of competition for power
and in response to constant threats of external conquest (Blair 1956,
196-198; Benson 1990, 26-30). During the Anglo-Saxon period, however,
royal institutions gradually played an increasingly larger role in the adminis-
tration of law.

From the beginning, the crown was involved in some pleas, called the
“king’s pleas” (Warren 1987, 43). These included both cases in which the
king was the wronged party as well as certain serious offenses that were
reserved by royal decree to be the king’s prerogative. King’s pleas were tried
in the same courts as regular cases, but they required the presence of an
authorized representative of the king. A guilty ruling did not require com-
pensation, but instead involved punishments such as fines, forfeiture of prop-
erty, and sometimes mutilation or death. The proceeds went directly into the
king’s treasury. Anglo-Saxon kings thus began to view law enforcement as a
potential source of revenue.

As monarchical power grew stronger and more secure, so did the king’s
effective ability to wring profit from the legal system.!® The first step in this
process was the incorporation of wite as a regular feature of the legal process.
At first, an ealdorman or the king received wite only if his services were
called upon to ensure that a victim could get his case heard in court. Very
carly during the Anglo-Saxon period, a payment of wite to the king became
institutionalized and was required in addition to the regular compensation
of bot to the victim.

More substantially, kings found an opportunity to raise funds by declar-
ing various acts to be violations of the “king’s peace”; these required making
a payment of wite to the king instead of compensation to the victim.
Embedded in Anglo-Saxon law was the idea that every free man’s house was
protected by a peace, called mundbyrd, that entitled him to special compen-
sation from intruders or anyone who burst into violent behavior on his prop-
erty. This compensation was scaled according to each individual’s rank, with
the highest sum protecting the king’s residence. Thus, originally, the king’s
peace merely referred to the peace of the king’s own household, in the sense
that he was afforded the same sort of rights as anyone else. But as royal power
expanded, so did the king’s peace. First it was extended to the king’s lodg-
ings as he traveled. Then gradually it began to apply to places where he
wasn’t even present, such as highways and bridges, to churches and monas-
teries, and even to markets and towns. By the eleventh century, royal officials
had the power to assert that the king’s peace extended over wherever it was
expedient (Lyon 1980, 42).

The overall profits from justice became one of the three main sources of
royal revenue, along with profits from the king’s estates and from his vassals’
feudal obligations. Revenue from the king’s jurisdictional rights in justice
comprised a small part of the king’s income at first, but it became increasingly
significant. Furthermore, as Benson (1994, 255) has pointed out, funds
obtained in this way were expedient because they were more liquid and easy
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to modify than income generated from other sources. Land was the largest
source of royal revenue, but until the eleventh century, payment consisted of
agricultural produce and payments in kind by tenants (Lyon 1980, 44).
Taxation was liquid, but relatively light. Moreover, incremental increases and
adjustments in the amount collected through justice could be made relatively
easily by increasing wite or expanding the king’s peace.

Even more importantly, rights to the proceeds from pleas and forfeitures
became something that the king could hand out to his supporters (Pollock
and Maitland 1899, vol. 2, 453-454, Benson 1994, 255). The ability to
exchange these rights played a pivotal role in the kings’ expansion of power.
Ealdormen received profits from justice in return for providing support in
war and representing the king’s interests in shire courts. Ealdormen consoli-
dated their influence, and, becoming known as earls, began to lord over
multiple shires. The office of sherift evolved such that he became the chief
representative of the king within each shire. The sheriff received land from
the king but also a share of the profit generated by judicial proceedings.

The process of royal involvement in the justice system begun by Anglo-
Saxon kings accelerated after the Norman Conquest of England in 1066 AD.
Nominally, William I retained and ratified the legal system that he found,
and most of the offenses under the Anglo-Saxon customary law were retained.
However, Norman rule brought about a radical shift in the nature of legal
governance.

The invaders scrapped the restitution-based system of wergeld, which
served as the foundation of all of Anglo-Saxon law, in favor of the Norman
system of fines and punishments. The range of violations treated as breaches
of the king’s peace was consequently greatly expanded. Indeed, cases that
the general procedure of the hundred court had customarily decided could
be transferred to a hearing in a royal court if the victim simply decided to
add to his charge that he had suffered the wrong “against the king’s peace”
(Warren 1987, 135). At this time the Normans also introduced into
England the concept of felonies, and acts of betrayal or treachery against
one’s lord. The sum of these changes altered the character of the king’s
relation to the law. As Lyon (1980, 190) describes it, “the fortuitous yet
conscious combination of the royal prerogative with the concepts of the
king’s peace and felony gave royal justice a flexibility that enabled the royal
court to spread its jurisdiction over all sorts of places and men and over
almost any type of offense.” A plausible motivation for implementing these
legal changes was the Norman kings’ desire to increase their income as
much as possible.

The elimination of restitution also removed the most important private
benefitaccruing fromvoluntary cooperationin the legal system. Consequently,
individuals no longer had a strong enough incentive to perform their duties
for the hundred and tithings. The Anglo-Saxon o) and tithing gave way to
the Anglo-Norman system of frankpledge (Morris 1910). Under this new
organization, the surety and policing functions were merged and made
compulsory. The lack of sufficient positive incentives induced Norman kings
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to resort to fining nonparticipation to ensure that criminals were pursued
and members of the court did not shirk their duties.

Frankpledge was introduced to deal with many of the same problems as
the borh, but it differed from the earlier institution in several important
respects. First of all, royal fiat seems to have supplied the impetus for the
adoption of frankpledge. Furthermore, whereas before a pledge group could
refuse to admit an individual who was untrustworthy in the same way that a
modern insurance company may refuse to cover an individual whom it con-
siders a bad risk, the frankpledge system removed this element of choice
(Warren 1987, 41). The displacement of voluntary association based on posi-
tive incentives by indiscriminate and coercive grouping undermined the abil-
ity to apply social sanction, which was essential to the bork’s effectiveness as
an assurance agency for keeping peace and social order.

The centralization of law continued under the Angevin kings, particularly
during the reign of Henry 11, which included a great deal of legal innovation.
This period saw the culmination of the complete transformation of the legal
system. As Warren (1987, xiv) describes, under the Anglo-Saxons “There
was no hierarchy of royal officials and there were no formally constituted
offices of state....In contrast, by the middle of the thirteenth century royal
authority was constantly exercised through an elaborate, bureaucratic,
administrative system which reached out regularly into local communities
and could deal directly with individuals.” Subsequent extensions of the king’s
pleas provided a major avenue for the expansion of royal government into
communities, and the royal court grew into a hierarchy of three separate
tribunals due to the vast increase in the scope and number of cases tried in
the king’s name (Warren 1987, 133).

The principal cause of the centralization of law was that visiting royal
justices, called eyres, replaced local officials as supervisors of the king’s pleas.
The role of itinerant justices had been waning, but Henry II vigorously
revived them organizing them into circuits and sending them off on regular
visitations of the shires. The king’s justices adjudicated royal pleas, including
new categories specifically created by legislation called “the king’s assizes”
(Warren 1987, 133). They also served as an administrative intermediary, and
in so doing created a new relationship between the Crown and its subjects.
The justices were responsible for fining tithings of frankpledge groups that
they found lax in their policing, and they fined communities in which every-
one was not a member of a tithing (Lyon 1980, 284). The fining function
was particularly important, as it was becoming quite common for tithing
members to fail their duties. For example, they might fail to call attention to
a dead body or to put in surety those who were about to stand trial. In such
cases those responsible would be put “in mercy,” and amerced an arbitrary
sum decided by the eyres (Warren 1987, 139).

The increasing need to rely on such fines is explained by the dwindling
benefits of voluntary participation. The elimination of restitution was sig-
nificant in this regard, but additional factors were also involved. For exam-
ple, unsuccessful suits resulted in the amercement of the plaintiff for false
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accusation (Lyon 1980, 295). Furthermore, to ensure use of their courts,
and thus to get their profits, kings found it necessary to impose penalties for
attempting to circumvent the system. For example, they made it a crime for
a victim to accept restitution from his injurer in lieu of taking him to a hear-
ing before the justice of the king, or to accept the return of stolen goods
(Laster 1970, 76).

The end result of the Angevin legal reformation was the complete subju-
gation of local custom and procedure to royal authority. The shires were no
longer independent and self-contained units, as they had been on the eve of
the Norman invasion. The hundred courts continued to play a central role in
legal affairs, but they were completely subsumed and integrated into royal
governance (Warren 1987, 199).

The local shires also continued to provide policing, in which they played
an important role until the establishment of publicly funded police forces in
the nineteenth century. However, coercive inducements to ensure victim and
community participation were not adequate. The dissatisfaction among the
populace and rising crime rates induced the creation of the public office of
Justice of the Peace in 1326. Benson (1994, 258-260, 1998, 212-213)
describes how public policing came to dominate law enforcement over the
next several centuries. The course of this trajectory was inevitably set by the
breakdown in efficiency due to the institutional shift that removed the incen-
tives for victims and local communities to produce order.

CONCLUSION

The history of medieval England demonstrates, contrary to common belief,
that law and order can be provided in a decentralized manner. It also
demonstrates that government law enforcement in England was not created
for public interest, but for public choice. Law should not be categorized as
necessarily requiring government provision, nor should it be assumed that
government provides law to advance solely or even primarily the public
interest.

From a positive analysis perspective, legal history casts doubt on the pub-
lic interest view that government created law enforcement to address a mar-
ket failure. From a normative perspective, history also undermines the public
interest view that ascribes legitimacy to government law enforcement because
the public voluntarily chose it. Many of the early contributors to the field of
public choice granted special legitimacy to government law enforcement
because they believed that it is necessary for order (Gunning, 1972). However,
these assumptions may not be true, as history shows. In James Buchanan’s
more recent work, he seems to recognize that government law enforcement
is not necessarily the only source of order. Buchanan (2004, 268) writes that
the 1970s public choice scholars’ Hobbesian assumptions “led us to neglect
at the time any effort to work out what the alternative of ordered anarchy
would look like. What would be the results if persons should behave so as to
internalize all of the relevant externalities in their dealings among themselves?”
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The history of policing in England provides a partial answer to this question.
It certainly was not perfect, but the polycentric system of one thousand years
ago shows that order is possible without the government monopoly that we
have today. Government control of law enforcement may simply be a means
to enhance revenue and consolidate power for the state.

Of course, the foregoing history does not itself settle whether private pro-
vision is superior to that of the government. However, just as when Coase
(1974) famously pointed out that lighthouses were originally private, it does
cast doubt on whether the public aspect of the good is enough to justify
government provision. An advocate of government could argue that govern-
ment lighthouses and government courts are superior to private lighthouses
and private courts, but these are separate arguments. The legal-economic
history presented here suggests shifting the debate to these separate argu-
ments. This area of political economy is deserving of further careful theoreti-
cal and empirical study. The idea that government law enforcement was
created for the benefit of the public is a myth.

NOTES

We are grateful to Bruce Benson, John Hasnas, and Leonard Liggio for informing
us of the existence of the history described in this chapter. We thank Edward Lépez,
Alex Tabarrok, Eduardo Helguera, and an anonymous referee for helpful comments
and suggestions. All remaining errors and misinterpretations are our own.

1. See the Center for the Study of Public Choice monograph Explorations in the
Theory of Anarchy (Tullock, 1972) and the follow-up Further Explorations in the
Theory of Anarchy (Tullock, 1974). For a discussion of these works, see the edited
volume Anarchy, State, and Public Choice (Stringham, 2005).

2. The system was decentralized and had many voluntary elements, but it definitely not
a voluntaryist utopia. We will refer to it as polycentric to mean law was provided by
more than one center, but we do not want to imply that all of the relationships were
voluntary. Lords asserted coercive power over peasants who were not free in any
modern libertarian sense. The relevant comparison, however, would not be how
much liberty the typical person had then compared to the typical American today.
The relevant comparison would be how much liberty the typical person had during
those times compared to the typical person in other regions during those times or to
the typical person in that region throughout the first half of the second millennium.

3. As Hasnas explains, “It is true that, beginning in the late twelfth century, the
common law developed in the royal courts, but this does not imply that either the
king or his judges made the law. On the contrary, for most of its history, the com-
mon law was entirely procedural in nature. Almost all of the issues of concern to
the lawyers and judges of the king’s courts related to matters of jurisdiction or
pleading; that is, whether the matter was properly before the court, and if it was,
whether the issues to be submitted to the jury were properly specified. The rules
that were applied were supplied by the customary law.”

4. Fuller (1964, 123) himself noted that “A possible objection [to his definition of
law] .. .is that it permits the existence of more than one legal system governing the
same population. The answer, of course, is that such multiple systems do exist and
have in the history been more common than unitary systems.”
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. The term “polycentric” is generally attributed to Michael Polanyi (1951), and

was brought into the study of law by F. A. Hayek and Lon Fuller. See Barnett
(1998, 257-297) for a detailed exposition of polycentric legal order.

. According to the 2007 Failed State Index, 32 countries have governments on

the verge of collapsing. Somalia has intermittently lacked any central govern-
ment at all since 1991 (Little 2003).

For an overview of this literature, see the edited volumes Stringham (2005) and
Stringham (2007).

Further examples of polycentric legal order include the self-enforcing institu-
tions created by seventeenth- and eighteenth-century pirates (Leeson 2007a)
and the Leges Marchiarum of the Anglo-Scottish borderlands in the sixteenth
century (Leeson 2007b). From more recent history, Anderson and Hill (1979)
describe how property rights were formed and protected in the early American
West under voluntary associations, including private protection agencies, vigi-
lantes, wagon trains, and mining camps. Similarly, Umbeck (1981) describes
how secure property rights were established spontaneously during the California
gold rush in the absence of formal legal authority. From the present day, Ellickson
(1991) explains how ranchers and farmers in Shasta County, California manage
to settle disputes outside of the formal legal system. Sobel and Osoba (forth-
coming) discuss how youth gangs act essentially as protection agencies by
enforcing rules in the face of government failure to protect young people from
violence.

A well-known application of the “folk theorem” is that individuals have an
incentive to cooperate in reciprocal provision even without external enforce-
ment when they are sufficiently patient and expect to interact repeatedly
(Axelrod, 1984, Sugden, 1986).In addition, many economists have argued
that reputation mechanisms may be sufficient to ensure cooperation in interac-
tions between all individuals, even those who are not involved in repeated
dealings, because cheaters can be excluded from all forms of social interaction
with the members of groups with whom they do have ongoing relationships
(Williamson 1983, Goldin 1988; Brubaker 1988, Schmidtz 1991, Ellickson
1991). The history of Anglo-Saxon England illustrates how folk theorem-type
institutional arrangements were sufficient for establishing law and order under
moderately complex conditions characterized by a relatively small number of
individuals.

See Benson (1990, 11-41) for an in-depth discussion of customary legal systems
with voluntary enforcement. Friedman (1979) discusses in detail the private
creation and enforcement of law in Iceland, and Peden (1977) similarly describes
Celtic Irish law.

Anglo-Saxons, unlike other Germanic tribes, did not have an ordeal of trial by
combat (Pollock and Maitland 1899, vol. 1, 39). Instead, the main forms of
ordeal were fire or water (Berman 1983, 57, Whitelock 1952, 142). In the case of
fire, the accused party was required to carry a red-hot iron bar nine feet. After
this his hand would be enveloped, and after three days the envelope would be
removed and the wound inspected to see if it was clean or festering. Those with
a clean wound were presumed to have been preserved by God, indicating their
innocence, and were absolved of all wrongdoing. The ordeal of water could
involve hot water or cold water. In the hot water ordeal, the defendant was
required to plunge his hand into a boiling hot cauldron of water and take out a
stone, and he was declared innocent if his wounds were not festering after three
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days. In the case of cold water, the defendant would be thrown into a river, and
if he sank he would be found innocent.

See Seebohm (1902) for a detailed description and account of the wergeld system
in Anglo-Saxon England.

It should be noted that while there is direct evidence that the king received
significantand increasing revenue from the legal system, no systematic accounting
record of its cost exists, so the exact amount of profit thereby obtained is
indeterminate.



CHAPTER 3

ELECTORAL PRESSURES AND THE LEGAL
SYSTEM: FRIENDS OR FOES?

Russell S. Sobel, Matt E. Ryan, and Joshua C. Hall

INTRODUCTION: PoLIiTICS, ELECTIONS, AND
THE EFFICIENCY OF GOVERNMENT ACTION

Decisions made within the legal system are typically viewed as being
impartial informed only by the testimony and evidence presented and
legal precedent. For this reason, many scholars treat legal decisions as
exogenous events, that is, that they are independent of preexisting condi-
tions (see, for example, Baicker and Gordon 2006). However, political
scientists and legal analysts have long understood that in many cases fac-
tors outside what is presented in the courtroom affect the outcomes of
legal cases.! The race, gender, and political affiliation of individuals
involved in the legal process have all been found to play a role in determin-
ing legal outcomes.?

For example, at the federal level, the ideology of justices (typically inferred
from the political party of the person who appointed the justice) has been
found to be important in both opinion structure and outcome in adminis-
trative law cases (Cross and Tiller 1998). In addition, Republican appointees
have been found to rule against the Environmental Protection Agency in
environmental law cases more often than Democratic appointees (Smith and
Tiller 2002). Schanzenbach (2005, 59-60) aptly categorizes the research on
the effect of judicial characteristics when he states that “the literature has
consistently established that when judges have discretion, they indulge per-
sonal policy preferences.”?

Politics plays a role in influencing legal outcomes at other points in the
legal process as well. District attorneys (DAs) are elected officials with
considerable influence over case outcomes. Not only do DAs decide when
there exists enough evidence to charge a defendant, they also decide the
level of resources to devote to prosecuting the case. The legal system gives
considerable leeway to district attorneys to exercise personal judgment,
from the decision to prosecute to the decision to offer a plea bargain.
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Simon (1991) details how pressure from district attorneys increases the
man-hours devoted to finding a suspect in high-profile homicide cases.
Despite the clear pressure that elections place on DAs, little empirical
work has been done on this issue, with the exception of Dyke (forthcom-
ing), who finds the probability that a defendant will be prosecuted increases
in an election year. His work suggests that DAs are more likely to prose-
cute cases in election years that they otherwise might dismiss in nonelection
years.

Elections are commonly viewed as the primary means through which vot-
ers can hold public officials accountable for their actions. According to
authors such as Donald Wittman (and others from the “Chicago School”),
elections are effective in this role (Wittman 1995). When elections are con-
testable, and competition within the political process is strong, this school
holds that elections promote outcomes that are efficient and consistent with
voter preferences. In contrast, authors from the “Virginia School” tradition
hold a much more critical view, in which voter ignorance, interest groups,
and barriers to entry result in democratic failures—inefficient outcomes that
may not mirror voter preferences. However, even in the limited cases where
electoral outcomes are driven by voter preferences, the question whether
these majority preferences are truly accurate or rational in the first place
remains (Caplan 2007).

Empirical research has consistently shown that the incentives of elected
officials are distorted around election time. Garrett and Sobel (2003), for
example, find that presidential decisions regarding disaster declarations to
release Federal Emergency Management Agency FEMA funding to states
are influenced by whether the president is currently seeking reelection. In
addition, Kubik and Moran (2003) find a gubernatorial election cycle in
state executions in which states are significantly more likely to conduct exe-
cutions in gubernatorial election years. These are just two examples in which
the empirical literature has found distorted incentives around the time of
elections in areas of government policy that would, at first glance, seemingly
be the least susceptible to these influences. In this chapter, we explore
whether elections in the legal system tend to be efficiency-enhancing or
instead result in democratic failures that compromise the quality of the legal
system. In particular, we explore how electoral pressures faced by judges and
district attorneys impact legal outcomes in the United States.

JuDICIAL SELECTION: THE EFFECT OF
SELECTION PROCEDURE ON OUTCOMES*

The question of how judges should be selected has been an important one
throughout the history of the Unites States. During the 1787 Constitutional
Convention in Philadelphia, an ardent debate focused on who would select
members of the judiciary (Farber and Sherry 1990). More recently, the last
several decades have seen many states change their method of selecting
judges, primarily moving away from electing their justices to some form of
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appointment system. From 1940 to 1990, for example, 15 states switched to
a merit form of judicial selection (Hanssen 2004) in their highest appellate
courts. Today, the governor or legislature appoints state supreme court jus-
tices in 29 states and popular elections are used in the remaining 21 states.
In states that elect their supreme court justices, 8 use partisan elections in
which candidates run on political platforms as Democrats or Republicans,
and 13 use nonpartisan elections in which candidates run on their name and
reputation alone (American Judicature Society 2007).5

An enduring question in legal scholarship is the importance of judicial
selection method to judicial outcomes, with the primary focus being on the
difference between appointing and electing judges. Among the many argu-
ments put forth by those in favor of appointing judges instead of electing
them is the hypothesis that judicial elections undermine public confidence in
the judiciary and thus are incompatible with a strong and independent judi-
ciary.®* While numerous studies have found significant differences in legal
outcomes between appointed and elected judiciary systems, the differential
between partisan and nonpartisan elections is generally ignored in the
empirical literature.”

Partisan elections, in particular, have a reputation for producing ideo-
logically biased judges. West Virginia’s 2004 supreme court election—the
most expensive judicial election in the nation that year—is but one recent
example. The incumbent and the challenger combined spent nearly $1 mil-
lion and independent political action organizations spent approximately
$3.5 million in total. Interest groups lined up on opposite sides of the judi-
cial race, with organized labor supporting the Democratic incumbent and
business associations supporting the Republican challenger. Both the
incumbent and the challenger explicitly ran on political platforms reflecting
their party’s ideology, with the incumbent stressing his reputation for being
a friend of labor and the challenger touting his business-friendly judicial
philosophy.

Partisan elections where candidates receive public support from organized
interest groups and run on political party platforms thus appear to run con-
trary to the notion of an unbiased and fair judiciary. Do states with partisan
elections have lower judicial quality than states using nonpartisan elections?
If so, are the previously found differentials between states using judicial
appointment and elections really due only to the poor legal systems in the
handful of states with partisan elections?

To examine this question we employ a new survey-based ranking of state
legal liability systems conducted by the U.S. Chamber of Commerce. This
index scores state judicial quality on a scale of zero to 100 based on a nation-
wide survey of lawyers.® Table 3.1 provides the average state ranking and the
average score by state for the year 2004, stratified by method of judicial
selection.

The data thus seem to confirm the commonly held belief that appointing
justices leads to superior outcomes compared to judicial election. Appointive
states have an average ranking of 21.1 out of the 50 states measured with an
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Table 3.1 Average Judicial Quality Ranking by
Selection Process, 2004

Type of System  Average Ranking  Average Score

Appointed 21.1 61.0
Elected 31.5 53.5
Partisan 399 47.9
Nonpartisan 26.4 56.9

Source: U.S. Chamber of Commerce, State Liability Rankings
Study: 2004.

average score of 61.0 out of 100. States electing their judges have much lower
scores, with an average state ranking of 31.5 and overall judicial quality score
of 53.5. Looking at the breakdown between partisan and nonpartisan elec-
tive states, however, clarifies that the really significant decline in legal quality
occurs in states that select judges using partisan elections. Partisan election
states have an average ranking that would place them 40th out of the 50
states, with an average legal quality score nearly 15 points below the average
appointive states. While nonpartisan election states are still below appointive
states, the difference is small compared to the decline in legal quality observed
for partisan elective states. Consistent with the previous literature, elections
lower judicial quality compared to appointment, and partisan elections con-
siderably lower judicial quality compared to appointive systems. What is clear
is that the majority of the differential between appointed and elected systems
is due to the significantly worse legal quality in the states with partisan
clections.

To ensure other factors that differ across states are not driving the results
in table 3.1, we now turn to regression methodology. The dependent vari-
able is the state’s liability system ranking. As control variables, we use the
number of lawyers per capita, percent voting for the Democratic nominee
in the 2000 presidential election, the percentage of state residents over 25
with a college degree, and judicial salary level.” We begin by first simply
including a dummy variable for whether the state employs elections (of
cither type) to select judges. The results of this basic regression analysis are
presented in column 1 of table 3.2. The sign on Elective is negative and
statistically significant, with the interpretation of the coefficient being
fairly straightforward. A state changing from judicial elections to judicial
appointments would be expected to have a 4.5 point increase in legal qual-
ity, or about the difference between the 9th ranked state and the 26th
ranked state.

Columns 2 and 3 include two additional explanatory variables to the
basic model. In column 2, we add a measure of racial diversity commonly
employed in the developmental economics literature. A number of studies
have found that ethnic, linguistic, and racial diversity can lead to poor
economic, legal, and social institutions (see Alesina et al. 2003 for an
excellent overview of this research). According to this literature, different
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Table 3.2 Determinants of State Legal Liability Rankings

Variables OLS Estimates
1 2 3
Constant 43.64*** 42.77*** 145.81***
(4.05) (4.26) (3.71)
Elective —4.52% —5.32%* —4.40**
(1.92) (2.54) (2.07)
Education 1.06*** 1.00%** 1.21%**
(3.65) (3.29) (4.05)
Salary 0.00003 0.00011 0.00013
(0.26) (1.098) (1.38)
Democrat -0.17 —-0.16 —-0.07
(1.05) (1.11) (0.49)
Lawyers —2.45* -2.35 —-1.29
(1.84) (1.65) (0.93)
Racial Diversity —0.00204*** —-0.00039
(2.83) (0.42)
Income Inequality —22.17**
(2.60)
R? Adjusted 0.26 0.36 0.40
Observations 50 50 50

Note: * indicates significance at the 10% level, ** at the 5% level, and *** at the 1% level. Absolute value of
heteroskedasticity corrected z-statistics in parentheses.

ethnic, linguistic, or racial backgrounds in a society can generate disagree-
ment over the provision of publicly provided goods such as courts and
schools.

The racial diversity variable is calculated using population by race from
the Census Bureau and constructed according to the following formula:

Racial Diversity = 10,000 - 3 (Race,)’

where Race; is the percentage of a state’s population belonging to a particular
race. A racially homogenous state would receive a score of zero and as racial
diversity increased, so would its score. Thus the expected relationship
between the measure of racial diversity and legal system quality is expected
to be negative, which is what we find in the regression reported in column 2
of table 3.2. More racially diverse states are associated with lower legal qual-
ity, other things being equal. More importantly, inclusion of racial diversity
in the empirical model does not weaken the finding of a negative relationship
between judicial elections and the quality of a state’s legal system.

Finally, in column 3, we include a measure of how “extreme” the income
distribution is within a state. Measured as the natural log of the product of
the percentage of families earning less than $25,000 and the percentage of
families earning above $100,000, this variable measures how large the upper
and lower tails of the income distribution are within a state. States where the
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tails of the income distribution are larger might have lower judicial quality if
income polarization leads to subversion of the judicial system. For example,
the poor could subvert the legal system by using the courts to engage in
redistribution.!® Or alternatively, the rich can use their wealth to influence
the courts, leading to corruption instead of justice. Glaeser, Scheinkman,
and Shleifer (2003) present cross-country evidence consistent with inequal-
ity leading to poor legal institutions. As can be seen in column 3, the inclu-
sion of income inequality in the regression does not change the finding that
elections lower the quality of a state’s legal system. The inclusion of income
inequality does make the measure of racial diversity statistically insignificant,
suggesting that the statistically significant finding in column 2 was the result
of omitted variable bias and that it is income inequality that exerts a negative
influence on judicial quality and not racial diversity.

In table 3.3, we estimate all three specifications from table 3.2, this time
breaking up Elective into Partisan and Nonpartisan to see if the difference in
judicial quality is the result of the difference between elective and appointive
states or between partisan and nonpartisan. The results presented in table 3.3
suggest that the partisan nature of judicial elections is what matters for legal
quality. While a negative and significant difference exists between partisan
clections and judicial quality, the relationship between nonpartisan elections
and judicial quality is not significant. The difference between elective and

Table 3.3 Comparison of Partisan vs. Nonpartisan Election States

Variables OLS Estimates
1 2 3
Constant 42.37*** 41.43*** 121.46***
(4.12) (4.38) (3.38)
Partisan —9.36** —10.38*** —8.79**
(2.45) (2.87) (2.36)
Nonpartisan -2.09 -2.80 —2.53
(0.82) (1.19) (1.006)
Education 0.93%** 0.87*** 1.05%**
(3.53) (3.37) (3.85)
Salary 0.00005 0.00014 0.00015
(0.57) (1.45) (1.62)
Democrat -0.15 —-0.15 —0.08
(1.07) (1.18) (0.64)
Lawyers —2.07* —-1.96 —-1.20
(1.76) (1.56) (0.96)
Racial Diversity —0.00209*** —0.00080
(2.79) (1.12)
Incomc' 177
Inequality
(2.19)
R? 0.30 0.41 0.43
Observations 50 50 50

Note: * indicates significance at the 10% level, ** at the 5% level, and *** at the 1% level. Absolute value of
heteroskedasticity corrected #-statistics in parentheses.
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appointive states appears to be driven by the subset of states using partisan
elections, with there being little difference between appointive and nonpar-
tisan states. The findings of all other explanatory variables are consistent
with the findings in table 3.2.

The larger question addressed in this chapter is whether electoral pressures
are efficiency-enhancing or efficiency-reducing within the legal system. The
results from our analysis suggest that elections indeed do impact legal out-
comes, but that not all electoral systems are the same. The underlying nature
of the elections (here partisan vs. nonpartisan) appears to also have an impact
on whether electoral pressures matter. Partisan elections appear to lower
judicial quality far more than nonpartisan elections.

The debate over the appropriate method of judicial selection has been
contentious. On the one side are individuals arguing in favor of appointive
systems of selecting judges. On the other side are individuals who argue that
judges should be held accountable to the public for their judicial decisions,
especially in an era where considerable policy change occurs through the
court system instead of through the legislature. Both of these viewpoints
have their merits. Our findings suggest that a compromise position would be
to use nonpartisan elections as they lead to outcomes similar to appointive
systems while still retaining electoral checks on the judiciary.!! However,
judicial elections marred by party politics are clearly detrimental to a state’s
legal system quality.

WRONGFUL CONVICTIONS AND THE ELECTION OF
DISTRICT ATTORNEYS

While the previous section showed the effect of elections on state judicial
quality, this section aims to analyze another aspect of the judiciary—how
DAs are influenced by the prospect of an upcoming election.

As members of the judicial branch of government, DAs determine which
cases they deem meritorious of prosecution. They also choose how to proceed
in prosecuting any particular case. DAs, therefore, have the opportunity to
manipulate their granted power of case choice and prosecutorial discretion
for personal gain. District attorneys could have a number of individual goals
in mind, be it an improved public image, experience-gaining for a better
private-sector position or, as we posit in this section, an increased likelihood
of reelection.

The incidence of wrongful convictions, while impossible to quantify with
certainty, is likely to be at a nontrivial level. Over 40 years ago, Radin (1964)
cited a highly respected (but unnamed) judge who estimated that wrongful
convictions occur at a rate of 14,000 per year. Attributing even a small por-
tion of these wrongful convictions to election pressures yields hundreds of
innocent citizens convicted for the personal political gain of the local district
attorney.

The concept of public servants such as DAs using their influence for per-
sonal gain is not new, as many popular examples exist of DAs manipulating
the judicial process for personal gain. Mike Nifong, the DA presiding over



44 RusseLL S. SoBEL, MATT E. RYyaN, AND JosHUA C. HALL

the infamous Duke lacrosse scandal, did so in the midst of a heated reelection
campaign.'? Ultimately disbarred for his actions, Nifong was found by the
North Carolina bar to have engaged in considerable misconduct including
withholding exculpatory DNA evidence (Neff and Blythe 2007).1* In an
apology made the day after the attorney general of North Carolina dropped
the case, Nifong admitted that there was no credible evidence with which to
prosecute the accused students (West 2007). District attorneys citing their
conviction records as basis for reelection are nearly as common as the elec-
tions themselves (see, for example, Murray 2007 and Lapinski 2001), and
even cases of district attorneys aggressively prosecuting their political oppo-
nents exist (see Glaberson 2005).

We focus our empirical analysis of the electoral pressure on district attor-
neys on a measurable facet of judicial system error: wrongful convictions. In
being able to set the judicial agenda, as well as playing a large role in many
facets of the trial itself, district attorneys have many opportunities to adversely
affect the process of legal justice. It is our conjecture that election pressures
encourage greater prosecutorial misconduct that leads to more wrongful
convictions.

In this study, we use a sample of cases found in Innocent: Inside Wrongful
Conviction Cases, a collection of 109 wrongful convictions from the state of
New York (Christianson 2004). The cases span most of the twentieth cen-
tury and the vast majority of the cases concern a charge of murder. The
sample of wrongful convictions spans 16 counties. In New York, DAs are
elected at the county level by the public, and 63 district attorneys currently
hold oftice. Though concerning a fundamentally different function of gov-
ernment—a different branch, in fact—DA elections are quite similar to elec-
tions for both the executive and legislative branches. Local media cover the
candidates extensively, and the ready use of political rhetoric in public com-
ments highlights the role of the district attorney as politician, particularly
when elections approach. Finally, as in all elections, district attorney races
can vary from effectively unopposed (Kings County, 2005) to tightly con-
tested (Westchester County, 2005).

Table 3.4 presents a preliminary look at the role of DA elections on the
wrongtul convictions. DA elections occur every four years in New York, so
the incidence of wrongful convictions in election years is easy to identify.
Thirty-nine of our 109 wrongful convictions occurred during an election

Table 3.4 Election Years vs. Nonelection Years

Total wrongful convictions—Election years 39
Total wrongful convictions—All years 109
Z-statistic value (vs. Null) 2.60**
Z-statistic value (vs. Historical murder conviction rates) 2.47%*

Note: * indicates significance at the 10% level, ** at the 5% level, and *** at the 1%
level. The null hypothesis is that wrongful convictions occur in election years and
nonelection years at the same rate.
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year, or about 36 percent.'* As a null hypothesis we might expect the cases
to be uniformly and randomly distributed throughout the years. Testing
against this null hypothesis of 25 percent (since one-quarter of wrongtful
convictions should occur every fourth year), we find, with statistical sig-
nificance, that wrongful convictions occur more often during election
years.!®

However, this finding could have come as the result of more cases being
tried during election years than otherwise; after all, if more cases are heard
and convicted in election years than in other years, it would be logical to
conclude that in election years we should observe greater number of wrong-
ful convictions too.!® Using data on the number of New York state murder
convictions from 1975 to 2006, we can see whether there are electoral con-
viction cycles.}” We find that electoral conviction cycles do seem to (weakly)
exist. While the average number of convictions in a nonelection year is 296.3,
the figure rises in an election year to 303.5; however, this increase does not
constitute a statistically significant difference between election and nonelec-
tion years. Nonetheless, we can utilize this modest difference to modify our
previous hypothesis of wrongful convictions by year being evenly distributed
across all years regardless of whether there is an election or not. Instead of
assuming a flat 25 percent, we can scale expected wrongful convictions in
election years to the higher rate of convictions in election years. Since
25.5 percent of convictions occur during election years, we can test the
hypothesis that more than 25.5 percent of wrongful convictions occur dur-
ing election years. Table 3.4 shows that the difference in wrongful convic-
tions between election years and nonelection years, considering the variation
in overall convictions, is significant at the 5 percent level.

While wrongful convictions by year provide evidence of an election-year
effect, additional evidence can be found by looking at the time of year that
these wrongful convictions take place. Rows 1 and 2 in table 3.5 present the
month of the wrongful convictions that occurred during an election year,
along with the respective percentage that month comprises of the entire elec-
tion year as a whole. Rows 3 and 4 correspond to the same breakdowns, only
for the average figures for nonelection years. After including historical trends
in convictions by month, we test three forms of our hypothesis that electoral
pressures lead to excessive wrongful convictions.

The first test is that of the null hypothesis—that all wrongful convictions
are spread evenly over the 12 months of the year. Row 6 displays these results.
A significantly greater number of wrongful convictions occur in the month
of May along with a statistically low number of wrongful convictions in the
month of April.!¥ While interesting in its own regard, our study concerns the
incidence of wrongful convictions around election times.!® Therefore, of
more direct importance to our analysis is that a statistically very high num-
ber of wrongful convictions occur in the month of October, immediately
prior to general elections during the first week of November—and a statisti-
cally Jow number of convictions occur during the month of November. The
data show district attorneys rushing to bring cases to completion prior to the



Table 3.5 The Monthly Timing of Wrongful Convictions

Row Description Months
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

(1) No. ofiwrongful convictions 3 3 3 0 5 4 5 3 4 8 1 3
(election year)

(2y  Percentage of wrongful 7.7% 7.7% 77%  0.0% 12.8% 10.3%  5.1% 77% 10.3% 20.5%  2.6% 7.7%
convictions (election year)

3)  No-of wrongful convictions 2 2 267 2 2 233 1.33 333 267 067  2.67 3.67
(avg. all other)

(4)  Dercentage of wrongful 0.1 0.1 0.1 0.1 0.1 0.1 0.0 0.1 0.1 0.0 0.1 0.1
convictions (%) (avg. all other)

(5)  Percentage of murder 7.8% 78% 10.1%  9.8% 10.1%  10.3%  7.8%  52% 6.6%  78%  8.7% 8.0%
convictions by month

(6)  Z-statistic (vs. Null) -024 -024 -024 -315 170 073 -121 -024 073 4.60 -2.18 —0.24

(7) ~ Zstadstic (vs. History of ~0.05 -003 -0.85 -3.44 094 —-003 -105 119 155 499 -227 -012
murder convictions)

(8)  Z-statistic (vs. all other 0.15 015 -073 -293 221 064 012 -144 018 1223 -2.53 -1.75

nonelection years)

Note: Bold type equals statistically significant beyond the 10% level.
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polls opening in early November, creating both a surge of wrongful
convictions in October and a dearth of wrongful convictions in November.

Our second hypothesis tests whether wrongful convictions are spread
throughout the year in accordance to monthly trends in caseload. Whereby
the first hypothesis implicitly assumed that all months see the same num-
ber of convictions (and therefore the null hypothesis that wrongful con-
victions are evenly spread over the year), this hypothesis adjusts for monthly
variation in conviction rates. For example, if the number of people con-
victed in June is twice that of September, it would be natural to assume
that twice the number of wrongful convictions would occur in June as
well. To take into account monthly fluctuations in convictions, we calcu-
late the percentage of murder convictions that occur on average by month
over the 32 years of New York state murder convictions data. We then use
this figure—found in row 5—as the null hypothesis to test whether we are
observing an abnormal level of wrongful convictions in certain months. In
the first hypothesis, when we assume evenly distributed wrongful
convictions, we test the incidence of wrongful convictions in every month
against the constant null value of 8.33 percent (1/12th). For this hypoth-
esis, the null values range from a low of 5.2 percent (August) to a high of
10.3 percent (June). Row 7 presents the results. Once again, October is
shown to exhibit a very high number of wrongful convictions, statistically
significant at the 1 percent level. The November-shifting effect is also
observed here as it was with our previous test, with a significantly low
number of wrongtul convictions in November to accompany the higher
level in October.

Our third and final test now assumes that nonelection years are the
norm—that is, the distribution of wrongful convictions in nonelection years
should be the benchmark by which election year wrongful convictions are
judged. This test differs from the previous two in that we are now generating
a null value from the characteristics of wrongful convictions in nonelection
year. We utilize this final hypothesis to discern whether wrongtul convic-
tions tend to aggregate around certain months both in election and nonelec-
tion years. Row 8 shows the results of this test. October still exhibits a
statistically higher level of wrongful convictions along with the November-
shifting effect—the same result we have observed in all three tests performed
on the monthly data. A December-shifting effect is observed in this final
hypothesis test as well.

It is now common knowledge that public servants use their positions of
power for personal gain—after all, they, like all other actors in the economy,
are utility-maximizing individuals. Public servants in the judicial branch are
separated from those in the other branches only by the different scopes of
influence that they possess. While favoritism in taxation, expenditure, and
regulation allow for enhanced reelection prospects for legislators, district
attorneys have no such authority. Instead, district attorneys use their discre-
tion in selecting cases to pursue, and the process of prosecuting them, to
increase their personal goals and well-being. We have shown that the incidence
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of wrongtul convictions rises sharply immediately prior to elections. We feel
that this empirical reality is strong evidence that district attorneys increase
their scope of influence nearer to election times in order to be perceived as
strong public servants. Unfortunately, this effort toward increasing the
perception of their worth to the public comes at the cost of greater number
of innocent defendants going to jail.

CONCLUSION

The results presented here confirm previous research showing that judicial
quality is lower in states that utilize elections to select their judges.
Utilizing a new data set measuring judicial quality across the 50 U.S.
states we also find it is the partisan nature of judicial elections that is the
primary reason for lower judicial quality in elective states that utilize par-
tisan elections. Our research suggests that efforts to improve legal quality
by “taking the politics” out of the judiciary are somewhat misguided
because the primary force that lowers judicial quality is the partisanship.
Moving to nonpartisan elections is likely to achieve much of the desired
gains in judicial independence and quality while maintaining voter
accountability over justices.

In addition, we show that the influence of elections on the judicial branch
of government extends beyond judges to district attorneys. By having the
power to determine not only which cases to prosecute but also how to pros-
ecute them, DAs can choose a caseload that maximizes their personal well-
being. As the incidence of wrongful murder convictions rises sharply prior to
elections, we suggest that district attorneys take more aggressive measures to
prosecute borderline cases as a means of appearing to be a more worthy pub-
lic servant. This results in greater number of innocent defendants being
found guilty.

Ultimately, these results point more specifically toward the exact impact
that elections have on different sections of the judicial system. While the role
of elections in influencing the outcomes of the executive and legislative
branches of government have been heavily analyzed, the results presented
here show that electoral forces also play a significant role on the outcomes of
the judicial branch of government. These electoral pressures appear to be
detrimental; our findings, thus, support the theories held by the “Virginia
School” regarding the (in) efficiency of elections. It is time to view the judi-
ciary in a similar light as we view the other branches of government and to
consider institutional changes that might mitigate the influence of politics
on the legal system.?’

NOTES

1. In their paper on the effect of state school finance reforms on total local resources,
Baicker and Gordon (2006) somewhat disturbingly note that constitutional
language regarding the state’s education system has little predictive power in
determining the outcome of state school finance cases.
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. For a nice overview of the literature on the impact of the characteristics of judges

on outcomes, see Schanzenbach (2005).

. Other important research in this vein is Tabarrok and Helland (1999), Helland

and Tabarrok (2002), and Hanssen (2000).

. This section draws on Sobel and Hall (2006).
. Partisan election states are Alabama, Illinois, Louisiana, Michigan, Pennsylvania,

Ohio, Texas, and West Virginia. While party affiliations do not appear on the
ballot in Ohio, candidates do receive party nominations to be placed on the
ballot.

. An example of this would be Link (2004).

One notable exception is Helland and Tabarrok (2002) who point out that
judges elected in partisan elections have an incentive to redistribute wealth
from out-of-state defendants (who cannot vote against them) to in-state plain-
tiffs (who can). An in-depth discussion of their research on the courts,
together with some legal reform suggestions, can be found in Helland and
Tabarrok (20006).

. State Liability Systems Ranking Study (2004), U.S. Chamber of Commerce,

Washington, D.C. The ranking uses a random survey of approximately 1000
lawyers throughout the United States. The lawyers were asked to name the
states they were familiar with and then asked to evaluate those state’s legal sys-
tem on a variety of criteria pertaining to the overall quality of a state’s legal
system.

. The sources of our data are as follows: the number of lawyers per capita comes

from The Lawyer Statistical Report (2004); the percent voting Democratic and
the percentage of residents over the age of 25 with a college degree were obtained
from The Statistical Abstract of the United States 2004-05 (2004); and the judi-
cial salary level on the court of last resort in a state was obtained from The Book
of the States (2004).

See Tabarrok and Helland (2003) who provide some insight into the role that
poverty plays in tort awards.

An additional point to note in favor of non-partisan elections is that there does
not appear to be any organized lobby in favor of non-partisan elections, unlike
appointive systems. Hanssen (2002) finds evidence that the self-interest of law-
yers explains state bar association support for appointive ‘merit’ plans since
appointive systems introduces additional uncertainty that increases billable
hours for lawyers.

See Grose (2007) for an excellent discussion of the role of racial politics in help-
ing get Nifong reelected.

The Chairman of the State Bar Disciplinary Hearing Commission specifically
pointed to election pressures as a reason for Nifong’s actions (Neff and Blythe
2007).

Note that the dates assigned to each wrongful conviction correspond to the
original date of wrongful conviction, not the date of eventual exoneration.

The test statistic is 2.5992, showing a 95 percent level of significance.

Of course, the fact that more cases would be heard during election years could
also be political in nature. However, since we are focused on the incentive for
wrongful conviction, we do not address this issue here.

Data obtained by direct contact from the New York State Division of Criminal
Justice Services, March 15, 2007.

Statistically significant with 90 percent confidence.
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What may be observed here is an effect of primary elections upon the rates of
wrongful convictions.

A good example of research in this vein is the work of Roger Koppl. In a series
of papers, Koppl looks at the role of institutional structure on the forensic science
and has come up with several suggestions on how to change forensic science as
an institution in order to minimize outright fraudulent forensic science (see, for
example, Koppl 2005).



CHAPTER 4

RoMANCING FORENSICS: LEGAL FAILURE
IN FORENSIC SCIENCE ADMINISTRATION

Roger G. Koppl

Oh, no, my dear—I’m—1I’m a very good man.
I’m just a very bad Wizard.
The Wizard of Oz

INTRODUCTION

Replacing romance with realism in our picture of the law helps us to recog-
nize problems in the legal system and design ameliorative measures. This
point applies to an area of the law profoundly neglected by economists,
namely, forensic science. Romanticized images of forensic science diminish
our capacity to notice problems and respond to them with proposals for
improvement. In the romanticized vision of television shows such as
CSI: Crime Scene Investigation, forensic scientists are infallible wizards.
Realism, however, requires us to see forensic experts as ordinary people who
respond to the same incentives as people in other areas of human action, and
in the same ways. Peart and Levy (2005) call such realism “analytical egali-
tarianism.” Occasional bad apples notwithstanding, forensic scientists are
good men and women who apply themselves diligently, often in spite of low
pay and poor working conditions. They are good people, not good wizards.
Because our legal system expects them to be infallible wizards, however,
error rates greatly exceed readily attainable levels.

A properly designed system of redundant testing in forensic science would
reduce both error rates and the direct money costs of administering the
criminal justice system. It is not surprising that redundancy reduces error
rates. If one forensic scientist has a 10 percent chance of erring, then the
chance of two independent forensic scientists both erring is only 1 per cent.
As in information theory, when communicating over a noisy channel, redun-
dancy is necessary for error correction. While it is not surprising that
redundancy reduces error rates in forensics, it is quite surprising that redun-
dancy reduces the costs of administering the criminal justice system. In the
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proposal detailed below, redundancy is cost saving because wrongtul convic-
tions are cost inducing. The costs of redundant examinations are swamped
by the savings they produce in the costs of incarcerating the wrongly con-
victed. In this sense, forensic tests are cheaper than prisons.

Below, I show that even if the relevant error rate in forensics is merely
0.8 percent, triplicate fingerprint examinations would reduce both error
rates and the costs of administering the criminal justice system. Triplicate
fingerprint examinations in felony cases in the United States would cost
approximately $9 million annually. By eliminating over 98 percent of the
false felony convictions resulting from errors in fingerprint examinations,
however, the redundant examinations would save more than $61 million per
year in costs of incarceration. The net savings to the criminal justice system
alone exceeds $52 million annually. Larger initial error rates would imply
both more errors corrected and more cost savings for the criminal justice
system.

My proposal for redundant testing is similar to the “blind technical
review” that Budowle et al. (2006) suggest might be made a part of “routine
casework.” They say, “A blind verification process will have a significant
impact on resources; therefore, a study should be carried out to determine
the best and most cost-effective approach to accomplish the objective.” This
chapter constitutes such a study and it shows that the “significant impact on
resources” within forensic science would be more than offset by cost
reductions in another part of the criminal justice system, namely the prison
system.

The problem of error is real. Below, for example, I discuss the case of
Cameron Todd Willingham, which has become cause célebre since this chap-
ter was accepted for publication in this volume (Grann 2009, ABC 2009,
Kaye 2009). Willingham’s execution seems to be clear case of wrongful con-
viction and execution based on discredited forensic techniques. In profi-
ciency tests conducted from 1978 to 1991, “[f]ibers, paints (automotive and
household), glass and body fluid mixtures” all had “improper comparison
rates exceeding 10 percent” as did “animal and human hair” analysis
(Peterson and Markham 1995b, 1028). Although the best group includes
fingerprints, the rate of false positives there was 2 percent (1028). Peterson
and Hickman (2005) report that in “the Nation’s publicly funded forensic
crime laboratories,” 238,135 requests for latent print analysis were completed
in 2002 (6). Thus, a 2 percent rate of false positives would have implied as
many as 4,762 false convictions or guilty pleas. No magic prevents errors in
DNA testing either. Josiah Sutton, for example, was falsely convicted and
imprisoned for over four years because of a bogus DNA test performed in the
Houston Crime Lab. DNA testing in the Houston Crime Lab was halted in
2002 when it was revealed that their DNA tests were unreliable.

I have proposed a system of “competitive self regulation” to improve
forensic science (Koppl 2005). The key to this suite of reforms is redundant
testing. I have often been told that my program would be too costly. One of
the purposes of the calculation made in this chapter is to show that this
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objection is mistaken. I show that the proposed system of redundant testing
would reduce the costs of criminal justice under a wide variety of assump-
tions about the error rate in fingerprint examinations and the costs of each
redundant examination. In this sense, the calculation is robust. My calcula-
tion does not consider the social costs and benefits of my proposed system
of redundant fingerprint examinations; it addresses only the direct money
cost to the state from administering the criminal justice system. In this
sense, it is an extremely conservative calculation. Ignoring the cost of com-
pensating wrongly convicted persons who are later exonerated increases the
conservatism of the calculation. In part, then, it is an “even if” argument:
Even if you make optimistic assumptions about the likelihood of forensic
error and even if you care only about the taxpayer costs of administering the
criminal justice system, you should support redundant forensic examina-
tions. The proposal, however, can be implemented relatively easily and rela-
tively soon. I put it forward not only as an illustration of the benefits of
redundancy, but as a proposal in its own right that can be implemented
almost as soon as officials in a given jurisdiction choose to do so. I explain
my proposal and cost calculations in relative detail after reviewing some
evidence on forensic errors.

How BAD Is THE PROBLEM?

The NAS report, Strengthening Forensic Science in the United States: A Path
Forward (NAS 2009), documents serious deficiencies in forensic science in
the United States today. The report does not exaggerate when it says that
“there is a tremendous need for the forensic science community to improve”
and the “current situation” is “seriously wanting” (NAS 2009, S-9). Some
facts illustrate this claim.

The case of the Houston Crime Lab may be the most spectacular recent
example of forensic error. From December 2002 to July 2006, DNA testing
in the DNA /Serology section of the lab was halted and Houston police
began using a private lab for DNA tests (Bromwich 2005, 2, Khanna 2006,
Glenn 2006). Testing was halted in the wake of a scandal revealing that
DNA work in the lab was not reliable. Josiah Sutton, for example, was con-
victed of rape largely on DNA evidence that was later shown to be bogus. He
was convicted and imprisoned at the age of 16 and released over four years
later (Koppl 2005, 276-277). One remark in an important audit of the lab
suggests the scope of the problem. “The audit team was informed that on
one occasion the roof leaked such that items of evidence came in contact
with the water” (FBI Director, 2002, 21).!

The main study of proficiency tests, covering the period 1978 to 1991,
shows high false-positive error rates. Specifically, for “animal and human hair”
analysis, “[f]ibers, paints (automotive and household), glass and body fluid
mixtures” over 10 percent of test responses gave a positive conclusion that was,
in fact, false and mistaken (Peterson and Markham1995b, 1028). In this
period, the rate of false identifications for fingerprints was at least 2 percent.
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In 2004, the FBI declared a “100 percent match” of Brandon Mayfield to
a latent print lifted from the scene of the Madrid train bombing. The Spanish
authorities objected to this identification. They seem to have been correct as
the FBI later withdrew its identification and released Mayfield (Office of the
Inspector General 2006).

Mayfield’s print came under scrutiny because it was one of 20 “candidate
prints” produced by an automated search of the “FBI’s Criminal Master
File” by the “FBI’s Integrated Automated Fingerprint Identification System
(IAFIS)” (OIG 2006, 11). Mayfield was a convert to Islam; his wife was
Egyptian; he worshipped at a mosque where radical Islamists also wor-
shipped; and, as an attorney, he had defended a radical Islamist in a legal
action. An OIG (Office of the Inspector General) report on the case expressly
denies that such facts played a role in the misidentification of Mayfield, say-
ing, “the FBI examiners were not aware of Mayfield’s religion at the time
they concluded Mayfield was the source” of the latent. FBI examiners did
not know “his religion, his marriage to an Egyptian immigrant, or his repre-
sentation of other Muslims as an attorney” until “after the identification had
been made and verified by the FBI Laboratory” (OIG 2006, 11). Only skep-
tics would question this conclusion.

In March 2007, Tara Williamson, a fingerprint examiner for the Seminole
County Sherift’s Office in Florida, wrote a memo accusing her co-worker
Donna Birks of misbehavior and incompetence (Williamson 2007). Her
accusations seem to be correct. As of June 4, 2007, investigators from the
Florida Department of Law Enforcement (FDLE) have discovered eight mis-
identifications (Seminole County 2007, 9-11, 34-36). In at least six cases,
Birks made a positive identification from prints that should have been con-
sidered inconclusive. In at least one case, she identified someone who should
have been excluded.? Such judgments, of course, assume that the FDLE
fingerprint examiners have made correct analyses. Williamsons’ memo says
that Birks “reported numerous identifications without verification,” that she
“had a trainee with three weeks of experience verify latent print identifica-
tions,” and that on one occasion she sought out a third, retired examiner to
verify an identification after two “examiners in the office were not able to
verify the print,” that is to say, disagreed with her analysis. Williamson notes
that these actions violated “basic ethical guidelines” governing fingerprint
examination (Williamson 2007, 3). Birks had been promoted to latent print
examiner in 1998. It is estimated that she “completed approximately 5,000
examinations and 1,500 identifications since 1996” (Seminole County
2007, 9). As of June 4, 2007, the Florida Department of Law Enforcement
is reexamining 317 of those cases (Seminole County 2007, 9). (For newspaper
coverage, see Stutzman 2007a, 2007b.)

In October 2007, a Maryland court ruled that the standard “ACE-V
methodology” of fingerprint examination is not reliable enough for capital
cases (State of Maryland). Judge Susan Souder’s decision seems to reflect a
scholarly literature challenging the validity of fingerprint evidence. For
example, Haber and Haber (2008) say, “We have reviewed available scientific
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evidence of the validity of the ACE-V method and found none.” The issue is
not whether fingerprints are unique and constant over time, but whether
ACE-V reliably connects smudged, distorted, and partial latents to prints
carefully rolled in a police station. Judge Sounder’s decision cited evidence
that prominently included the Mayfield misidentification. She concluded
“that ACE-V was the type of procedure” that Maryland rules of evidence
“intended to banish, that is, a subjective, untested, unverifiable identifica-
tion procedure that purports to be infallible” (State of Maryland).

Judge Souder’s opinion was highly critical of the standard “ACE-V meth-
odology” of fingerprint examination, according to which a fingerprint
examiner who finds a match between a latent and a known print should seek
“verification” of the match. “Verification is the independent examination by
another qualified examiner resulting in the same conclusion” (SWGFAST
2002a, 4). Unfortunately, “independent” does not mean “blind.” “Blind
verification is the confirmation of an examiner’s conclusion by another com-
petent examiner who has no expectation or knowledge of the prior conclu-
sion” (SWGFAST 2002b, 5). Blind verifications are “encouraged,” but not
required (SWGFAST 2002b, 5). Thus, it is expected that an “independent”
verification may be made even though the second examiner knows the prior
conclusion of the first examiner. Judge Souder noted such infirmities and
pointed to a further important flaw, saying that “in the event the first veri-
fier declines to confirm the identification, a second verifier can be selected.”
As we have seen, on at least one occasion, Donna Birks was able to shop her
verification. When a fingerprint examiner has the opportunity to reject failed
verifications and search for successful verifications, we have something simi-
lar to the situation analyzed by Feigenbaum and Levy (1996), who show that
narrowly reproducible results may be almost as good as direct fraud for a
biased and unscrupulous researcher who has a choice of techniques and the
ability to report results selectively.

PusLic CHOICE CAUSES OF THE PROBLEM

Public choice theory predicts the sort of the problems I have noted above. In
the United States and most common law countries, forensic laboratories are
typically organized under law enforcement agencies. “The majority of foren-
sic science laboratories [in the United States] are administered by law enforce-
mentagencies, such as police departments, where the laboratory administrator
reports to the head of the agency” (NAS 2009, 6-1). Budgets and perfor-
mance reviews come from the police, the FBI, or the sheriff’s office.
(Presumably, an analysis such as that given here would apply in most other
countries.) “Forensic scientists who sit administratively in law enforcement
agencies or prosecutors’ offices, or who are hired by those units, are subject
to a general risk of bias” (NAS 2009, 6-2).

A law enforcement agency is a government bureau like any other and
subject, therefore, to the same public choice analysis. Such analyses of law
enforcement have been made by several scholars, beginning with a few
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passing remarks in Gordon Tullock’s The Politics of Buveancracy (1965,
164, 210, 224). Recent literature (Baicker and Jacobson 2007, Benson and
Rasmussen 1995, Benson, Rasmussen, and Sollars 1995, Makowsky and
Stratmann 2007) recognizes that law enforcement agencies have an incen-
tive to expand their budgets in more or less the way described by Niskanen
(1971). Following Breton and Wintrobe (1982, 27), Benson, Rasmussen,
and Sollars (1995, 24) rightly note that several other motives such as secu-
rity and status may compete with budget maximization. Like profit maxi-
mization, however, the goal of budget maximization is steady, sure, and
almost always at work alongside others. Benson, Rasmussen, and Sollars
(1995, 38-39) find evidence that police departments acted strategically to
increase their discretionary budgets through asset forfeitures in drug
cases. Makowsky and Stratmann (2007) reach a similar result using data
on traffic tickets. They find, for example, that “officers will issue more
frequent and larger fines when the net impact of revenue raised through
speeding fines is greater and when other sources of revenue are
restricted” (33).

If a crime lab’s budget and performance reviews come from a budget-
maximizing law enforcement agency, personnel in the lab have an incentive
to serve the interests of that agency, rather than abstract and pristine truth.
The point is illustrated by the first three entries from a list of “government
entities” that are supposed to provide “independent external investigations
into allegations of serious negligence or misconduct substantially affecting
the integrity of forensic results committed by employees or contractors of
any forensic laboratory system” (Title I of the Ommnibus Safe Streets and
Crime Control Act of 1968, Part BB, codified at 42 U.S.C. § 3797k(4) as
cited in OIG 2008). Oversight of the Alaska Department of Public Safety,
Scientific Crime Laboratory is provided by Alaska State Troopers. Oversight
of the Anchorage Police Department, Forensic Crime Laboratory is provided
by the Municipality of Anchorage, Internal Auditor and by the Anchorage
Police Department, Internal Affairs. Oversight of the Alabama Department
of Forensic Sciences is provided by the Alabama Attorney General’s Office,
the Alabama Bureau of Investigation, and the Alabama Department of
Forensic Sciences.

Once a suspect has been identified, the police may acquire a sincere
conviction that suspect is guilty. “Success” comes to mean convicting the
suspect rather than revealing the truth. Material interests complement this
psychological factor if the police or prosecutor’s conviction rate is an impor-
tant budget-influencing performance statistic. For these psychological and
material reasons, the police and prosecution frequently desire confirmation
from crime labs, not truth or objectivity. As we have seen, crime labs typi-
cally answer to law enforcement authorities who determine budget and per-
formance reviews. This situation may also cause forensic scientists to
psychologically identify with law enforcement (Koppl 2007). Crime lab
personnel have, therefore, both a psychological bias and a material interest in
supporting the police theory in any case. All forms of error from honest error
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to willful fraud are more likely to be made in favor of the prosecution than
the defense.

This position of servitude to law enforcement may help explain why “law
enforcement officials,” including forensic scientists, “involved in what are
later determined to be wrongful prosecutions across the nation often face
few repercussions” (Possley and Armstrong 1999). Forensic scientist Pamela
Fish, for example, was promoted “to oversee biochemistry testing at the
Illinois State Police crime laboratory,” even though it had been revealed
about a year earlier that Fish had testified in a 1992 rape case that blood tests
were “inconclusive” when her own laboratory notes show that the results
excluded the suspect (Possley and Armstrong 1999). Later, Dr. Edward
Blake and criminalist Alan Keel of Forensic Science Associates would call
Fish’s discredited work in a separate murder case “scientific fraud” (Mills and
Possley 2001). In 2004, Youngstown State University hired forensic scientist
Joseph Serowik to head its forensic science program even though Serowik
had been suspended from his job as a lab technician in the Cleveland crime
lab after his work had been discredited. His erroneous analysis led to the
false conviction of Michael Green for rape. Serowik was recommended for
the academic post by “Cuyahoga County Common Pleas Judge Timothy
McGinty, the former prosecutor who sent Michael Green to prison for rape
in 1988 with the help of the now discredited testimony from Serowik”
(Gillispie and Mills 2004).

I do not claim or believe figures such as Serowik and Fish are representa-
tive of forensic science. They are not. Their histories illustrate the apparent
fact, however, that the consequences of forensic error are low, at least when
such errors tend to favor he prosecution’s case. Most forensic scientists strive
vigorously to produce true and objective results. Indeed, the professional
culture of forensic science places great emphasis on integrity. My personal
observations support the view that most forensic scientists sincerely adhere
to a rigid norm of integrity. Their urgent desire for integrity makes it all the
more unfortunate that the organization of forensics creates incentives and
psychological biases that encourage forensic scientists to err in favor of the
police theory in the cases they work on.

The law-enforcement incentives of forensic science may help to explain
why some scientifically groundless techniques have become standard prac-
tice before being debunked. The leading example may be comparative bullet-
lead analysis. Since 1963, the FBI claimed that analysis of trace metals in
bullet lead allowed them to match a bullet fragment to a given manufacturer
or even a specific box. A 2004 study issued by the National Academy of
Sciences found that the FBI’s claims for the technique were inaccurate. The
FBI abandoned it a year later (Solomon 2007).

Scientifically unsound techniques of forensic analysis can lead to miscar-
riages of justice as illustrated by the case of Cameron Todd Willingham, who
was executed in Texas in 2004. Charged with murdering his three small
children by arson, he was convicted with forensic techniques that were
current at the time of the fire in 1991, but discredited by the time of his
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execution in 2004. The presence of “crazed glass,” for example, was thought
to indicate that an accelerant had been used. It has since been shown that
these intricately patterned cracks can also be caused by dowsing hot glass
with water, which may happen when a house fire is put out. The Chicago
Tribune reports, “Before Willingham died by lethal injection on Feb. 17,
Texas judges and Gov. Rick Perry turned aside a report from a prominent fire
scientist questioning the conviction” (Mills and Possley 2004). We are not in
a position to know whether he was innocent, but Willingham’s execution
seems to be a clear case of wrongful conviction and wrongful execution.

As I noted above, the Willingham case has become a cause célebre since
this chapter was accepted for publication in this volume (Grann 2009, Beyler
2009, ABC 2009, Kaye 2009). Claims of Willingham’s actual innocence
should not be exaggerated. It seems unambiguous that the evidence was
inadequate to eliminate reasonable doubt of Willingham’s guélt. This fact
alone, however, cannot put the hypothesis of his innocence beyond reason-
able doubt. Judgments regarding Willingham’s guilt or innocence will nec-
essarily be more subjective and fallible than current scientific judgments of
the scientific evidence brought against him.

The local fire chief in Corsicana, Texas (the scene of the crime), has writ-
ten a spirited letter to the Commission Coordinator of the Texas Forensic
Science Commission defending the hypothesis of Willingham’s guilt on sev-
eral grounds. These grounds include not only scientific matters, but also
circumstances such as apparent inconsistencies in Willingham’s statements
over time (McMullan 2009). However we judge such evidence, the fire
chief’s letter expresses an investigative opinion, rather than a scientific opin-
ion. An editorial in Crime Lab Report attempts to defend the original fire
investigators in the Willingham case by saying, “It is a mistake, however, to
prematurely assume that the investigators’ conclusions were based entirely
on physical evidence” (Crime Lab Report 2009). Such mixing of scientific
and investigative opinions is inappropriate (OIG 1997).

REFORM PROPOSALS

Many scholars, journalists, activists, and others have recognized the need to
improve forensic science. The three leading proposals for reform are probably
independence, masking, and oversight.

Paul Giannelli is a leading figure who has called for independence. In an
important article on forensics, he says that crime labs “should be transferred
from police control to the control of medical examiner [ME] offices”
(1997, 470). Admirably, Giannelli notes that although his proposal “is a
substantial step in the right direction,” it “is not a panacea” (478).

Krane et al. (2008) call for “sequential unmasking,” which requires
“sequencing the laboratory workflow such that evidentiary samples are inter-
preted, and the interpretation is fully documented, before reference samples
are compared” (Krane et al. 2008). In other words, examiners are exposed
to potentially biasing information only after making decisions that might be
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biased by such information. Risinger et al. (2002), who support the same
general idea, appeal to a large empirical literature in psychology. The point
may be best illustrated, however, by an important study of Dror and Charlton
(20006), in which the authors had experienced fingerprint examiners analyze
evidence from cases they had decided in the past. The subjects did not know
they were looking at their own earlier cases. In one half of the cases they
replaced the original case information with information suggesting a conclu-
sion opposite to the original judgment. In the other half, no such contextual
information was supplied. The examiners of their study reversed themselves
in 6 of 48 cases. Two of the six reversals were from the 24 cases in which no
biasing information had been given.

Peter Neufeld and Barry Scheck founded the Innocence Project, which has
participated in over 200 DNA exonerations of persons wrongly convicted.
They are important figures in any discussion of how to improve forensic sci-
ence. Neufeld has argued, “Government oversight and the creation of inde-
pendent academic centers to validate technologies and techniques, encourage
best practices, and enforce appropriately cautious standards for the interpreta-
tion of data could dramatically enhance the reliability of forensic science and
engender greater public confidence in the outcome” (2005, S113). Neufeld’s
plea for more scientific research is proper, I believe, but beyond the scope of
this chapter. His call for oversight is representative of the “repeated calls” for
“oversight” noted in a Science editorial (Kennedy 2003, 1625).

Students of public choice will recognize an important problem with
“oversight.” Quis custodiet ipsos custodes? Who will guard the guardians
themselves? I have attempted to address this question by proposing “com-
petitive self regulation,” a suite of reforms that would institute checks and
balances in forensic science (Koppl 2005). Some evidence (Pyrek 2007,
480-487) suggests my proposals may be gaining ground. As I noted earlier,
structural redundancy is the key to my proposal. I favor greater attention to
the role of social and institutional structures in influencing the reliability of
forensic examinations.

REpunDANCY Is CoSsT REDUCING

Some general considerations suggest that a well-designed system of struc-
tural redundancy would lower the costs of forensic testing (Koppl 2005,
274-275). In the system I have proposed, redundant testing would occur in
only a fraction of cases. In the current system, each lab’s scale of operation is
determined by the size of the jurisdiction it serves. Competitive self-
regulation would exploit economies of scale and scope. Finally, the direct
and indirect costs of injustice are likely to exceed any costs of redundant test-
ing under competitive self-regulation.

Two points in this connection deserve emphasis. First, competitive self-
regulation would require little or no increase in the number and size of crime
labs in the system. In the current system, we have, essentially, one lab per
jurisdiction.® Under competitive self-regulation, a given jurisdiction might
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be served by, say, six separate crime labs. Each of these labs, however, might
serve six separate jurisdictions. Thus, given that redundant tests would occur
in only a fraction of cases, we can introduce the external epistemic control of
redundant testing with little or no increase in the physical plant and person-
nel required to perform forensic tests.

Second, privatization of competing crime labs would give suppliers an
incentive to discover the cost-minimizing scale and scope of operation.
Should traditional serology be provided by the same lab that performs DNA
tests, or should these functions be separated? Should a DNA lab perform one
test per day or 2002 Such questions can be answered correctly only through
the discovery process of the market.* Today, the scale of operations is deter-
mined by the coincidental matter of the population size and crime rate of a
given jurisdiction. The boundaries of political jurisdictions were determined
by many considerations having nothing to do with the optimal scale of oper-
ation for a modern crime lab. Similarly, the scope of operation of a crime lab
is decided by bureaucratic and political decisions unconnected to the
economics of forensic science services.

Far from adding to the costs of forensic science services, competitive self-
regulation in forensics would 7educe the cost of forensic science services.
Further research is required to find a good set of detailed design features for
competitive self- regulation. My co-authors and I have developed an experi-
mental research program aimed at hammering out such particulars (Koppl
2006: Koppl, Kurzban, and Kobilinsky 2007).> In the meantime, however,
it is possible to formulate a reasonable estimate of the costs and benefits of
redundant fingerprint examinations. I will estimate the costs of triplicate
examination of fingerprint evidence in felony cases in the United States.

WHAT I PROPOSE

For forensic science in general, I support random, independent, multiple
examinations. This study examines a different proposal regarding only fin-
gerprint evidence. I propose a regime in which we will have triplicate exami-
nation of fingerprint evidence in all felony cases going to trial in the United
States. My proposal requires redundant testing only in felony cases that actu-
ally go to trial. Two features of my proposal distinguish it sharply from the
current ACE-V methodology of fingerprint examination, namely, masking
and the separation of preparing and comparing. I discuss them now.

The benefits of redundant examinations depend on redundant tests being
truly independent. Under the current “ACE-V methodology” of fingerprint
examination, verifications are not independent. As we have seen, it is
expected that an “independent” verification may be performed even though
the verifying examiner works with the initial examiner and knows what
conclusion was previously reached. Indeed, the fact that “verification” is
required only for identifications ensures that the verifying examiner knows
what analysis his or her colleague prefers. Haber and Haber say that “if the
first examiner has made an identification which is erroncous, the second



RoMANCING FORENSICS 61

examiner is likely to ratify the error, rather than discover it” (2004, 349).
Thus, the regime I imagine requires a mechanism to ensure independent
evaluations.

The mechanism I propose would separate the preparation of a print from
its analysis in all cases, whether going to trial or not. To avoid an uncon-
scious bias toward identification, rather than exclusion, it would be necessary
that all comparisons, not just those for cases going to trial, be made by per-
sons who did not prepare the materials for comparison. Information hiding,
what Risinger et al. (2002) call “masking,” would also be necessary. Case
information would be “masked” or “hidden” from the examiners doing
comparisons to avoid the creation of both conscious and unconscious bias.
Examiners would not know whether they were making comparisons in antic-
ipation of a felony trial; nor would they know how many (zero, one, or two)
other examinations of the same evidence were being made.

What Does “The Error Rate” Mean?

Throughout this study, I speak of “the error rate.” In reality, of course there
are different sorts of errors. The examiner may declare an “individualiza-
tion,” an “exclusion,” or that no judgment can be made. There are thus six
types of errors to be made. One might declare an individualization when the
truth is exclusion, an individualization when the truth is that no judgment
can be made, an exclusion when the truth is individualization, and so on. For
this chapter, however, we need only worry about “false positives” and “false
negatives.” A false positive occurs when an examiner declares an individual-
ization when the truth is either exclusion or that no judgment can be made.
A false negative occurs when an examiner declares either exclusion or that no
judgment can be made when the truth is individualization.

Some Preliminary Assumptions

My estimate will use data for 2002. At the time this chapter was accepted for
publication in this volume, I was not aware of and did not have access to a
complete data set for later years. In particular, I rely in part on the “Census
of Publicly Funded Forensic Crime Laboratories, 2002” (Peterson and
Hickman 2005), which is a vital source for costing forensic science services
under their current organization and seems to have been the most recent
such census at the time I wrote this chapter.

I make the plausible assumption that the majority opinion prevails in each
case. In other words, I assume that the trier of fact (be it judge or jury) will
believe that the latent and known print come from the same source if two or
three experts say so; otherwise the trier of fact will believe they come from
distinct sources. This assumption seems sure to be approximately correct,
and some such assumption is necessary to make numerical calculations.

Triplicate testing would reduce the costs of cases going to trial because it
would sometimes quickly exonerate persons whose trials would otherwise be
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longer. Indeed, if prosecutors were obliged to conduct two redundant
fingerprint examinations (for a total of three tests overall) in each case com-
ing to trial, then conducting the redundant tests would be an early step on
the way to trial and it is likely that when such redundant tests exonerated the
suspect, no trial would be held and nearly all the costs of trial would be
saved. In order to construct a conservative cost estimate, however, I ignore
the cost savings that would come through such a channel.

I noted earlier that my proposal requires masking and the separation of
preparing and comparing. This mechanism would involve costs and benefits.
The costs would seem to exist in two areas. First, there might be some
increase in the time spent on clerical matters, for example, to track a longer
chain of custody. Second, in some fraction of cases there may be shipping
costs required to deliver prepared materials to geographically distant finger-
print examiners. On the other hand, the increased division of labor implied
by masking would improve efficiency in two ways. First, by allowing special-
ization between those preparing and those comparing prints, masking would
encourage increased skill levels in each area, thereby reducing the time
required for each separate task (Smith 1981, vol. 1, 17-18). Second, this
same specialization would eliminate the time spent switching from prepar-
ing to comparing and back again (Smith 1981, vol. 1, 18-19). Smith says
that “the advantage which is gained by saving the time commonly lost in
passing from one sort of work to another, is much greater than we should at
first view be apt to imagine it.” He says, “A man commonly saunters a little
in turning his hand from one sort of employment to another. When he first
begins the new work he is seldom very keen and hearty; his mind, as they say,
does not go to it, and for some time he rather trifles than applies to good
purpose” (1981, vol. 1, 18-19). Modern experiments support the view that
task switching has a time cost (Rubinstein, Meyer, and Evans 2001,
especially 766-769).

On net, this mechanism would probably be costless or nearly so. The
work of preparing fingerprint evidence for comparison must be done. The
work of comparison must be done. No cost attaches to separating them as
long as there are multiple examiners. As I have indicated, there are only some
minor clerical costs and occasional shipping costs. These mild costs would
probably be at least fully offset by the efficiencies of an improved division of
labor. For the current chapter, I set the net costs of this change at zero,
which seems a conservative value.

What Is the Correct Error Rate?

The error rate in forensics is a fundamental assumption of the analysis. Cole
(2005) and Haber and Haber (2004) have thoroughly reviewed the topic. As
both Cole (2005, 1033) and Haber and Haber (2004, 358) note, we are not
now in a position to reliably calculate an error rate for fingerprint analysis.
Haber and Haber call for research on error rates in fingerprint examination,
noting “that no estimate of the magnitude of the error rate can
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be determined” (2004, 358). Similarly, Cole says, “The existing data are
inadequate to calculate a meaningful error rate for forensic fingerprint
identification” (2005, 1033).

Cole (2005) reviewed the CTS tests studied by Peterson and Markham
(1995a, 1995b), but for the period up to and including 2003. For this period,
Cole reports, the overall rate of “false positive” identifications is 0.8 percent
(2005, 1073). Cole sclects this value as “only a lower bound” for the error
rate in the field (2005, 1034). Each year’s test is presented as evidence from
one case, with prints coming both from suspects and from others who are
not suspects. Cole’s 0.8 percent rate is calculated as the number of false posi-
tives per comparison. It is not clear why this is a better measure than the
number of examiners who make a false positive, which would measure the
number of false positives per case. Cole reports that rate, the “examiner false
positive rate,” to be 5.5 percent.

Haber and Haber give strong reasons to infer a higher rate from the CTS
proficiency exams. The tests were not blind, thus they were “taken with full
knowledge that the fingerprint examiners and the lab as a whole are being
tested.” Haber and Haber note that when tests are not blind, “test score
results are inflated” because “[t]est takers are more attentive, follow instruc-
tions better, and check and review their work more carefully” (2004, 346).
They argue that if a “consensus error rate” of 2 percent emerges from the
collaboration of two examiners, then the “individual error rate” would have
to be 14 percent, calculated as the square root of 0.02. And if three persons
collaborated on each test, then a consensus error rate of 2 percent would
imply individual error rates of 27 percent. (Cole 2005, 1031 mislabels these
inferred individual error rates as “The Habers’ ‘consensus error rate.””)

It is not clear how to evaluate claims of Haber and Haber on “consensus
error rates.” Elsewhere in the same article, as we saw earlier, Haber and
Haber point out that the “verifications” of daily practice are flawed because
errors in verification will be correlated with initial errors in identification.
There is some tension, though no strict contradiction, between assuming
independent errors in proficiency tests, but correlated errors in daily practice.
Haber and Haber are probably right, however, to claim that the CTS error
rates underestimate true error rates.

Neither Haber and Haber nor Cole had access at the times of their writing
to the important study of Dror and Charlton (2006) discussed earlier. Dror
and Charlton report that in 2 out of 24 cases in which they provided no
particular contextual information, experienced fingerprint examiners never-
theless reversed their earlier decisions. One examiner changed from individ-
ualization to exclusion, another changed from exclusion to individualization.
(Dror and Charlton correctly note that the absence of contextual informa-
tion from the experimenters does not mean these cases are somehow “con-
text free.”) Thus, in 8.33 percent of the cases without contextual information,
experienced fingerprint examiners nevertheless reversed earlier decisions. As
far as I know, this figure is our only direct measure of an error rate in
fingerprint examination in which two important conditions held: (1) the
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parties were being tested, but did not know it, and (2) they were not willfully
misled by potentially deceptive contextual information. In one case, the
examiner switched from “individualization” to “exclusion” and in the other,
a different examiner switched from “exclusion” to “individualization.” Thus,
these data suggest that the rate of false positives and the rate of false negatives
are equal. Unfortunately, the sample size is very small for the Dror and
Charlton study involving only six experts. These were skilled and experienced
experts who were willing to be given blind tests at some unknown point in
the future. Thus, we may wonder whether their error rates are not low in
comparison to the global average. Moreover, the absence of biasing contex-
tual information for the second examination contrasts with the daily practice
of fingerprint examination, in which domain-irrelevant information is regu-
larly supplied. Nevertheless, the small sample size makes it impossible to
draw from the study any precise estimate of global error rates in practice.

It is difficult to judge whether the rate of false positives in fingerprint
identification is 0.8 percent, 2 percent, 8.33 percent, or something higher
still. For the moment, I adopt 0.8 percent as a highly conservative bench-
mark. Later, I will note how different assumed error rates influence my cal-
culations. As we shall see, even assuming Cole’s highly conservative value of
0.8 percent, my proposal for redundant examinations would be cost saving.

Presumably, the caution of examiners would make false positives rarer than
false negatives. In seeming confirmation of this logic, proficiency tests seem
to show that false negatives are more common than false positives. Simon
Cole, however, has noted a reason to doubt the significance of this reported
difference in the rates of false positives and false negatives. “Test-takers who
are far more concerned about false positives than false negatives can in effect,
‘game’ the test by reporting with extreme conservatism” (Cole 2005, 1031).
Moreover, the important FBI fingerprint expert Bruce Budowle and his coau-
thors report, “a latent print examiner tends to approach the comparison to
‘make an ident,” rather than to attempt to exclude.” (Budowle et al. 2006).

The quoted statement from Budowle et al. (2000) is surprising. The
authors do not seem to recognize that it may seem to express a strong and
inappropriate bias. Nor was the article just one, perhaps aberrant, opinion
that happened to get in print. The opening paragraph says, “In response to
the misidentification of a latent print, senior management of the FBI
Laboratory tasked a three-member review committee to evaluate the funda-
mental basis for the science of friction ridge skin impression pattern analysis
and to recommend research to be considered to test, where necessary, the
hypotheses that form the bases of this discipline.” Thus, the statement must
be viewed as authoritative. I do not know how to square the statement with
that of Harmon and Budowle, who say, “There is as much incentive in
obtaining a true result when it is an exclusion as there is in achieving a
match” (2006, 607).

The higher the assumed rate of false negatives, the greater would be cost
saving of triplicate examinations, because there would be more false
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exonerations created by independent triplicate fingerprint examinations. If
one imagines a relatively high rate of false negatives, the implied false exon-
erations would seem to raise an obvious objection to my proposal. They do
so, however, only if we neglect the fact that false convictions often corre-
spond to implicit false exonerations. If we mistakenly convict Jim, John goes
free. As long as the number of direct false exonerations created by indepen-
dent triplicate examinations is less than the number of implicit false exonera-
tions created by false convictions, my proposal will reduce the number of
both false convictions and false exonerations.

Several other considerations suggest that false exonerations may not be a
strong objection to my proposal. The cost savings identified by my calcula-
tions might be used to find the guilty parties who would otherwise go free;
the exonerations would probably increase the likelihood of catching and
convicting the truly guilty parties; and, in Blackstone’s famous formula,
“presumptive evidence of felony should be admitted cautiously: for the law
holds, that it is better that ten guilty persons escape, than that one innocent
sufter” (1765-1769, Book 1V, chapter 27).

In the interest of making my initial calculation as financially conservative
as possible, I assume that the rate of false negatives is equal to the rate of false
positives at 0.8 percent. Later, I will show that my proposal improves justice
(while reducing costs) even when we assume an 8 percent rate of false
negatives.

What Would Each Comparison Cost?

The cost of each new comparison, using 2002 values, is $52.50. This value
comes from multiplying the hourly cost of fingerprint examiners by the time
required to conduct a fingerprint comparison. (In the case of fingerprint
examination, unlike some other forensic disciplines, labor seems to be the
only substantial variable cost.)

According to Peterson and Hickman (2005, 9), the estimated cost of hir-
ing an additional 300 full-time fingerprint examiners in publicly funded
forensic crime laboratories “exceeds $10.4 million.” Dividing 10.4 million
by 300 yields $34,667 per fingerprint examiner. Because the estimated cost
reported “exceeds” the stated value of $10.4 million, we may round the fig-
ure up to $35,000 per examiner. If an examiner costing $35,000 per year
works 2,000 hours per year, which is 40 hours per week for 50 weeks, then
the examiner costs $17.50 per hour. (Peterson and Hickman 2005 report the
figure of $10.4 million as the “cost,” not a salary.)

California Investigation Services offers fingerprint examinations.
According to their Web page, “An average case can involve approximately
3 to 4 hours of processing and /or examination time.” If many cases involve
3 to 4 hours of processing and examination time, then it would be
conservative to assume that the average time for comparison alone is three
hours.
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Multiplying $17.50 per hour by 3 hours, yields a cost of $52.50 per
comparison.

An Estimate of the Savings from Redundancy

Durose and Langan (2004, 1) report that there were 1,114,217 felony con-
victions in the United States in 2002. According to the Bureau of Justice
Statistics (BJS 2005, Table A9, 31) in 2002, prosecutors enjoyed a 91 percent
success rate in felony cases ending in U.S. district courts. Thus, there were
approximately 1,211,105 felony prosecutions in 2002, of which 1,111,217
ended in conviction.

Peterson and Markham estimate that fingerprints appear “in about
7 percent of the felony case filings” each year (1995b, 1028). Thus, there
were approximately 84,778 felony prosecutions in 2002 involving finger-
print evidence, of which 77,147 resulted in conviction. Given our assump-
tion of a 0.8 percent error rate in fingerprint identification, in 678 of these
cases the fingerprint evidence is a false positive and likely to produce a false
conviction.

Consider one of these 678 false positives going to trial. The prosecutor
would request the fingerprint evidence be sent to two new examiners, each
of whom, we have assumed, has a 0.8 percent chance of repeating the error
of false identification and a 99.2 percent chance of correctly declining to
declare a match. Given our assumption of independence, based on our pro-
posed mechanism of separating comparing from preparing, the probability
of two examinations failing to find a match in such a case is the square of
992, which is just over 0.98. Thus, triplicate testing will “save” over
98 per cent of the false felony convictions attributable to errors in fingerprint
identification. In other words, of the 678 false convictions implied by our
assumed 0.8 percent error rate, 667 would be prevented by triplicate com-
parison of fingerprint evidence.

To thus prevent 667 false convictions, it was necessary to perform an addi-
tional 169,556 fingerprint comparisons, 2 for each of the 84,778 felony
prosecutions in 2002 involving fingerprint evidence. At $52.50 per compari-
son, the total cost comes to $8,901,690, which is $105 per case or almost
$13,338 per “save.”

According to the Bureau of Prisons (2002) “The fee to cover the average
cost ofincarceration for Federal inmates is $21,601.” in 2002 (Bureau of Prisons
2002). According to Federal Criminal Case Processing, 2002 (BJS 2005, 33,
table A14), in 2002 the “mean number of months of imprisonment imposed”
on convicted felons was 58.4, which is over four years and ten months.® It
would be an exaggeration to count the cost of 58.4 months of incarceration as
$105,124.87, because these costs are spread out over time. Employing a 5 per-
cent annual discount rate, the present value of the costs of incarcerating one
prisoner, at 2002 values, is $91,358. (I assume annual compounding, and an
annual interest rate of 5 percent for the first four years. For the final 10 months
and 12 days I prorate the annual fee and the annual discount rate.)
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Triplicate fingerprint comparisons would produce an average savings of
$91,358 for each person who escapes conviction because redundant finger-
print exams. Until now we have focused on the 667 persons saved from false
conviction. To be complete in our accounting, however, we should recognize
that some persons will enjoy a false exoneration from the system. Given our
assumptions, a false exoneration would occur only when both of the redun-
dant tests required for felony prosecutions produce a false negative. With our
assumed 0.8 percent error rate, that would happen in 0.0064 percent of the
cases. (This number follows from 0.008 X 0.008 =0.000064.) This value
implies five false exonerations in 2002. (There would be 84,777 cases requir-
ing two redundant tests. In 0.8 percent of them the damning fingerprint
evidence is false. Thus, in 99.2 percent or 84,099 of the cases the damning
evidence is true. Multiplying these 84,099 cases by the 0.0064 percent
chance of two false negatives gives us 5.38 false exonerations.) Thus, redun-
dant fingerprint comparisons would produce savings of $61,465,498.69
annually. ([667.42 “saves” +5.38 false exonerations] X $91,358 costs of
incarceration = $61,465,498.69 reduction in costs of incarceration.) From
this figure we must deduct the $8,901,690 required to fund triplicate fin-
gerprint comparisons. The net savings from triplicate fingerprint examina-
tionsis thus $52,563,808.69 per year, which is $620.02 per felony prosecution
and $78,757.21 per person saved from false conviction.

Recall that false convictions may often produce implicit false exonera-
tions. The proposed system of redundant fingerprint examination would
eliminate up to 667 such implicit exonerations, but create 5 new false exon-
erations. It seems likely that there would be a net reduction in the number of
false exonerations. There will be, in fact, as long as more than 5 of the 667
false convictions avoided, that is, 0.75 percent, would result in the true crim-
inal being convicted.

What If the Rate of False Negatives Is Higher?

My proposal improves justice (while reducing costs) even when we assume a
much higher rate of false negatives. If we assume pessimistically that false neg-
atives are 10 times more likely than the assumed 0.8 percent rate of false posi-
tives, and zo avoided false convictions result in the true criminal being
convicted, we would let 538 guilty persons escape to avoid 667 innocents suf-
fering, thus placing us well within Blackstone’s 10:1 formula. If avoided false
convictions could result in the true criminal being convicted, the net reduction
in the number of false exonerations could be as high as 129 per year.

Robustness of the Calculation

The precise calculations just completed are subject to error. But the conclu-
sion that triplicate comparisons would be cost saving is robust. If the error
rate in fingerprint examinations is 2 percent, for example, then the number
of false felony convictions in 2002 attributable to errors of fingerprint
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examinations would have been nearly 1,700. Redundant fingerprint exami-
nations would have eliminated 96 percent of them, but created 33 false
exonerations. The money savings from reduced costs of incarceration would
be almost $152 million and the net savings in the costs of administering the
criminal justice system would have been almost $143 million. Cole’s “exam-
iner false positive rate” of 5.5 percent implies 4,663 false convictions.
Redundancy would eliminate 89 percent of them for a net saving of $394
million in 2002 alone.

One way to test for robustness is to ask what cost of an additional com-
parison is so high as to just offset the savings from reduced incarcerations.
Call this maximal value ¢. This value is given by the equation

c=p(1 — p)$45,800.5

where pis the error rate.” A graph of this equation is shown in figure 4.1.

For our benchmark error rate of 0.8 percent, c=$363. Recall that the
estimated annual cost of a fingerprint examiner is $35,000. Peterson and
Hickman (2005) report the “median expectation” of “[c]rime laboratory
directors in 2002” was 264 examinations per examiner per year, but that the
median number of requests actually processed was 284 (9). Dividing our
benchmark salary by these values yields a cost per examination between
$122.38 and $132.58. Thus, even the redundant examinations were as costly
as the preparing and comparing of fingerprint evidence under the current
system, triplication would still lower costs in the criminal justice system.
Even when we accept Cole’s extremely conservative value for the likely error
rate and imagine that additional comparisons would cost as much as compar-
ing and preparing cost under the current system, we still conclude that trip-
lication would reduce the costs of administering the criminal justice
system.
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DiscussioN

My proposal for redundant testing would produce a system of checks and
balances in forensic science. It may seem paradoxical that a criminal justice
system with built-in redundancy of forensic testing would be cheaper to run
than a system lacking such structural redundancy. After all, it costs some-
thing to run redundant tests. False convictions have a cost as well, however,
and in a properly designed system, this latter cost is so greatly reduced by
redundant testing that the overall cost of administering the criminal justice
system falls. Forensic science is a bargain for the criminal justice system, and
we need more of it.

I began by noting that forensic scientists are not, in fact, infallible wiz-
ards. They are good people, I said, not good wizards. Recognizing the com-
mon sense reality of human error helps us design mechanisms that both
reduce error rates in forensic testing and reduce the costs of administering
the criminal justice system. Justice and economy alike are served by replacing
romance with realism in our view of forensic science.

NOTES

For helpful comments I thank Marina Bianchi, Sam Bostaph, Simon Cole, Chris
Coyne, Randy Holcombe, Peter Leeson, Edward Lopez, David Levy, Sandra Peart,
Michael Saks, and Alexander Tabarrok.

1. Inavaluable article on false convictions, Paul Craig Roberts correctly says, “DNA
evidence has been especially productive of success in overturning wrongful con-
victions based on junk science, false testimony, and mistaken identity” (2003,
568). The debacle in Houston shows, however, that DNA is not necessarily a
magic truth bullet. The proper organization of forensics is necessary for even the
most scientifically grounded techniques to be reliable. The unfortunate term
“junk science” may tend to divert our attention from the importance of organiza-
tional issues.

2. Birks made an “identification” of a latent related to offense report #200300010904.
An FDLE analyst brought into the investigation “concluded that the latent print
‘was not identified with the fingerprint standards’ of the suspect” and indicated
that “the print was of sufficient quality for entry into the AFIS system” (Seminole
County 2007, 10). Thus, it seems to have been a useable print matched to a sus-
pect who should have been excluded. Birks made an “identification” of a latent
related to offense report #200600011738. This case might belong in the one
category or the other. The FDLE analyst “compared [the latent] to that of the
suspects ‘without effecting an identification’” (Seminole County 2007, 10). The
latent in this case was zot declared to be “of no value.” Thus, it seems reasonable
to conjecture that the suspect to whom the latent was matched should have been
excluded. The administrative review, however, is not clear on this point.

3. The situation here is similar to that examined by Butos and McQuade (2006), who
object to government funding of science in part on the grounds that, because such
funding is concentrated in a few hands, it “provides the potential for those who
want to control the direction (or, in the extreme, even the content) of science to
have systemic effects” (199). The monopsony position of the police with respect to
forensic science services produces a similar dangerous potential for influence.
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4. Tagree with Bruce Benson’s important remark, “turning the entreprencurial dis-
covery process loose on crime control may have real advantages” (1998, 341).
Although Benson’s path-breaking work makes a strong case for moving toward a
greater reliance on competitive mechanisms, it was never meant to be an exercise
in mechanism design. David Hume’s warning that it “can never be the part of a
wise magistrate” to “try experiments [in government| merely upon the credit of
supposed argument and philosophy,” suggests the value of the techniques of eco-
nomic systems design as an aid to mechanism design in this as in other areas.

5. My research program in the economics of forensic science illustrates Alan Walstad’s
call for more work “using economic concepts to illuminate the conduct of scien-
tific inquiry itself” (2002, p. 5). There are several parallels between Walstad’s
analysis and Butos and Koppl (2003), including an appreciation of the impor-
tance of invisible-hand explanations in the study of science.

6. This value is less precise than I would wish. A note to the table says, “Calculations
exclude offenders given life or death sentences, and old law offenders given mixed
sentences of prison plus probation. For new law offenders given prison-community
split sentences, only the prison portion of the sentence is included in calculations”
(BSJ 2005, p. 33). This ambiguous language also raises the prospect that the cal-
culation does not set a value of zero to persons convicted but sentenced only to
parole or otherwise not incarcerated. This seems to be the case for a later BJS pub-
lication that reports a number incarcerated equal to about 80 percent of the total
of those incarcerated, on probation, and only fined (BJS 2006, 74). The 80 percent
value is exaggerated because of mixed sentences involving both probation and
incarceration. Even so, the 80 percent value would imply only relatively minor
adjustments to my calculations. The present value of incarceration would fall by
about $17,000 if the costs of administering probation were ignored. This adjust-
ment would not alter the substance of my conclusions.

BJS (2007) seems to suggest the correct average is only about two years. This
figure would imply that my proposal would be cost saving if the error rate is above
about 0.24 per cent, which is well below Cole’s benchmark of 0.8 per cent.

7. The costs of redundant testing are 84,777 * 2 * ¢, which must equal the (financial)

benefits. These benefits are the product of the per person costs of incarceration,
$91,601, multiplied by the number of persons correctly and incorrectly exoner-
ated, which is (§91,601) * (84,777 * p* (1 — p)> + 84,777 (1 — p) * p?)
Setting them equal yields (84,777 *$91,601) * (p* (1 — p)> + (1 — p)* p*) = 84,777 *
2#¢. Thus, $91,601 *p*(1 — p)=2+¢, from which the given equation follows
directly. Assuming different rates of false negatives and false positives would
require a slightly more complicated formula.



CHAPTER 5
JubpiciAL CHECKS ON CORRUPTION

Adriana S. Cordis

INTRODUCTION

The judiciary performs a variety of functions in most systems of government.
Generally, one of these functions is to ensure that the executive and legisla-
tive branches exercise their power in a manner sanctioned by law, that is, the
judiciary checks executive and legislative power.! Hayek (1960) identifies
two ways in which the judiciary provide checks and balances: judicial inde-
pendence and constitutional review. Judicial independence is important
because judges may not decide cases on the merits if they are under the influ-
ence of the legislative or executive branches. Constitutional review is impor-
tant because legislators may enact laws and the executive branch may
implement policies that benefit themselves and /or their associates. The judi-
ciary places limits on such behavior by reviewing whether it is constitu-
tional.

In this chapter, I investigate whether judicial independence and constitu-
tional rigidity deter a widely studied type of abuse of power by government
officials: corruption in office. Although there is extensive empirical evidence
on the economic, cultural, political, and historical determinants of
corruption,? few studies on the relation between corruption and characteris-
tics of the judiciary are available.? There is, however, a general view that cor-
ruption is more likely to flourish under circumstances in which the judiciary
responds to political pressure. Susan Rose-Ackerman (1999, 151) notes, for
example, that “a politically dependent judiciary can facilitate high-level cor-
ruption, undermine reforms, and override legal norms.” An independent
judiciary may be particularly important for cases in which the government is
itself a litigant or in which one of the litigants is politically connected. This
line of reasoning suggests the following testable hypothesis: states o7 coun-
tries in which judges ave endowed with greater independence should experience
lower levels of corruption.

In a similar vein, an influential study by La Porta et al. (2004) suggests
that the importance of judicial independence in guaranteeing economic and
political freedom is linked to the effectiveness of constitutional review. Judges
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can typically declare a policy invalid if it conflicts with the legal code or with
the constitution itself.* However, the impact of judicial review is likely to
depend on the rigidity of the constitution. In the United States, for instance,
there are substantial differences in constitutional rigidity from one state to
another. If the legislature of a state can easily alter the state constitution as it
enacts new laws, then it has much wider latitude than the legislature of a state
with a rigid constitution. State constitutions are altered with a frequency
that suggests that rigidity is a salient issue. From 1996 to 2005, state legisla-
tures proposed 974 constitutional amendments, of which 78 percent were
adopted. In addition, there were 156 constitutional changes proposed via
popular initiatives, of which 44 percent were successful. For cases in which
the judiciary exercises a reliable check on the legislative branch, the use of
corrupt practices to pass a law becomes very costly. This line of reasoning
suggests a second testable hypothesis: states or countries in which constitu-
tions ave move vigid, that is, in which it is move costly to propose amendments
from a legislative perspective, should expervience lower levels of corruption.

I test these hypotheses using United States and international data. First, I
examine the impact of judicial independence and constitutional rigidity on
corruption in the United States using state-level data on corruption convic-
tions for the years 1996-2005. For reasons discussed below, I incorporate
judicial independence by measuring judicial remuneration, method of selec-
tion, and term length. To assess constitutional rigidity, I use the legislative
majority needed to propose constitutional amendments, the provision (or
lack thereof) for constitutional conventions, and the provision (or lack
thereof) for popular initiatives to amend the constitution.

To see whether my findings using state-level data generalize to other set-
tings, I extend my analysis of the determinants of corruption to the country
level. Since country-level data on corruption convictions are not available, I
employ several survey-based measures. The first is constructed and published
by Transparency International. The second is a new index put together by
researchers at the World Bank (Kaufmann, Kraay, and Mastruzzi 2007). The
third is constructed by the Political Risk Survey Group. My measures of
judicial independence and constitutional review are drawn from a variety of
sources. I obtain indices of judicial independence from the Economic
Freedom of the World Report (Gwartney, Lawson, and Easterly 2007), from
the Political Constraint Index Dataset, and from the La Porta et al. (2004)
study discussed above. The constitutional review index is taken from La
Porta et al. (2004) as well. Since this index is available only for 1995, and the
availability of the other indices varies from year to year, I conduct my analy-
sis on cross sections of between 37 to 165 countries for various years between
1995 and 2005.

EVIDENCE FROM THE UNITED STATES®

There is no standard methodology for measuring corruption. Researchers
typically rely on either survey-based measures or on criminal convictions
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data. Neither approach is without drawbacks. Survey-based measures are
subjective: we don’t know whether the participants are biased, or whether
they are sufficiently knowledgeable to express an informed opinion. On the
other hand, the number of convictions for corruption is not the same as the
true number of corrupt officials: only a fraction of corrupt officials are
exposed, tried, and convicted. Most studies that use convictions-based mea-
sures of corruption ignore this fact. Moreover, they fail to take into account
the discrete nature of the convictions data.

In a previous study (Cordis 2009), I develop an econometric methodol-
ogy that recognizes the distinction between the observed number of convic-
tions for corruption and the unobserved number of corrupt officials. I show
in particular that by estimating a negative binomial regression model that
includes variables that pick up differences in law enforcement effectiveness
across states, it is possible to draw valid inferences about the underlying level
of corruption. Although I replicate many elements of the approach here, I do
not estimate negative binomial regressions. Instead, I follow most of the lit-
erature by using linear regression methods to investigate the relation between
judicial checks and corruption. Specifically, I use a weighted-least-squares
(WLS) approach to examine the impact of judicial independence and consti-
tutional rigidity on corruption convictions. The analysis is conducted using
data for 49 states for the years 1996-2005.% The dependent variable is the
total number of public officials (local, state, and federal) convicted in federal
court of a corruption-related crime over the 10-year sample period divided
by the number of full-time state government employees.”

THE MODEL

To examine the effect of judicial independence and constitutional rigidity on
corruption convictions, I estimate the following regression model:

(1) In(Corruption Convictions/Full Time Government Employees);
=By + B1In( Judge Pay/Gross State Product Per Capita);
+ By (Merit Plan Selection); + B3(Other Selection); + By(1erm Length);
+ Bs(Legisiative Amendments); + Bs(Legisiative Amendments Squared),
+ B, (Initiative); + Bg(Convention); + Boln(FBI Agents),
+ Bioln(Police protection); + By (Racial Fractionalization); + g

I measure judicial independence using three major indicators that have
been identified in the literature: remuneration of judges, method of selec-
tion, and term length.® Since the U.S. Constitution does not address the
organization and structure of the judiciary at the state level, there is signifi-
cant variation across states in these indicators. I exploit this variation in my
empirical analysis.

The remuneration indicator is Judge Pay/Gross State Product Per Capita.
It pertains to the chief justice of the court of last resort in each state. I expect
this indicator to be negatively correlated with the number of corruption
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convictions per capita. As noted by Susan Rose-Ackerman (1999), the
independence of judges is seriously threatened when they are underpaid and
they work under conditions much worse than those under which lawyers and
their assistants do. Higher pay relative to state norms increases the likelihood
that higher quality individuals will become judges, and higher quality indi-
viduals are more likely to act independently.

The method of selecting judges is also correlated with judicial indepen-
dence. In the United States, five distinct procedures are used: partisan elec-
tion, nonpartisan election, legislative appointment, governor appointment,
and an appointment-election hybrid named merit plan selection. There are 6
states in which judges run as members of a political party, 15 states in which
the elections are nonpartisan, that is, judges do not reveal their political
affiliation,” and 7 states in which judges are appointed by the governor or the
legislature. In 21 other states judges are selected by merit plan. The methods
of judicial selection were stable across states over the period 1996-2005.1°

The consensus in the literature is that judges selected through partisan
clections are the least independent, since these elections require judges to run
for office in the same way as politicians. Judges may be forced to solicit cam-
paign contributions from special interest groups, political parties, and lawyers
or even possible litigants. Hence, they may feel obliged to be responsive to the
wishes of those who contributed to their election. The literature suggests that
judges selected through the merit plan procedure are the most independent,
that is, insulated from political pressure, as merit selection!! was proposed
both as a means of separating judges from politics and as a way to call atten-
tion to professional criteria for selecting judges, such as qualifications, experi-
ence, education, training, and age. A number of previous studies, including
chapter 3 of this volume, provide evidence pointing to inferior performance
under selection by partisan elections.!? As in Hanssen (2004), I create three
dummy variables for Merit Plan Selection, Other Selection (legislative appoint-
ment, governor appointment, or nonpartisan election), and Partisan Election
Selection. The Partisan Election Selection dummy is used as baseline, which
means it is not included in the model. The coefticients on the two other selec-
tion variables should be negative if switching to selection procedures that
endow judges with greater independence results in less corruption.

The variable Term Length measures the length of the initial term (in years)
of the chief justice of the states’ Supreme Court. Rhode Island is the only
state that grants life tenure to judges. Lengthier terms shield judges from
political pressure and electoral accountability, and provide the opportunity
for human capital accumulation: arbitrary discretion in courts is more likely
to be avoided if justices have experience and a sound knowledge of legal rules
and precedents. On the basis of these arguments, I expect a negative correla-
tion between Term Length and my dependent variable.

My selection of variables to measure constitutional rigidity reflects a
number of considerations. There are three methods by which state constitu-
tions are revised or amended: legislative action, popular initiatives, and con-
stitutional conventions.!?
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Legislative action refers to constitutional amendments proposed by the
legislature, including amendments proposed by a constitutional revision
commission. All state legislatures can propose amendments and every state
except Delaware requires that constitutional amendments proposed by the
legislature be submitted to the voters for final approval or rejection.
Historically, this is the principal method for initiating amendments. State
legislatures proposed 974 constitutional amendments over the period 1996—
2005, accounting for 85.5 percent of the proposed constitutional changes
and 90.8 percent of those adopted. The variable Legislative Amendments
represents the percentage of votes required in the state legislature to propose
a constitutional amendment. In states that make it less costly to change the
constitution, namely, those which require simple majority as opposed to
supermajorities, legislatures are more likely to enact amendments that bene-
fit themselves or special interest groups. I expect a negative relation between
the variable Legislative Amendments, which is a proxy for constitutional
rigidity, and corruption. However, the relation between the percentage of
legislative votes required for proposing amendments and constitutional
rigidity may be nonlinear since any supermajority vote, such as 60 percent or
67 percent, represents a much higher hurdle than a simple majority vote.
There may be a diminishing marginal effect from requiring the approval of
more than 60 percent of the legislators. Therefore I include both Legisiative
Amendments and its square in the model to capture nonlinear effects.

The variable Initiativeis a dummy for the states that provide a constitutional
initiative process (18 states in total). Like judicial review, the constitutional
initiative process provides a check on the legislature by allowing citizens to
overturn policies contrary to their interests. Specifically, it allows citizens to
propose amendments to the constitution without the consent of their elected
representatives.!* Therefore I expect a negative sign on the Initiative variable.

The variable Convention is a dummy for the states that provide for consti-
tutional conventions (40 states in total). The constitutional convention is a
method of drafting a new constitution or revising an existing one. No con-
vention was assembled during my sample period. The last convention con-
vened in 1986, in Rhode Island. Since states that provide for conventions
have less rigid constitutions, ceteris paribus, I expect a positive sign on this
variable.

Because of the small number of observations, I am reluctant to include
many control variables. One variable that the literature has consistently
shown to influence corruption is Racial Fractionalization.'® Following
Glaeser and Saks (2004), I compute an index of racial fractionalization
using the formula: 1 — 252, where s; is the racial share (white, black, Asian,
Hispanic, other). The literature suggests that ethnic or racial heterogeneity
increases corruption or reduces people’s desire to oppose corruption, so I
expect the sign of the coefficient on the Racial Fractionalization measure
to be positive.

I also include two variables that are designed to capture the variation in
law enforcement effectiveness across states: the number of FBI agents in
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place and state and local government expenditures on police protection.
These variables control for the probability that crimes will be detected. A
larger number of FBI agents per capita or higher per capita expenditures on
police protection are expected to increase the efficiency of uncovering
criminal behavior and deterring corrupt activities; thus one might hypoth-
esize that the sign for the coefficients on both these variables should be
negative.!¢

DAaTA

Data on corruption convictions were obtained from the Department of
Justice’s “Report to Congress on the Activities and Operations of the
Public Integrity Section.” I combine the information published in the
1999-2005 reports to determine the total number of convictions by state
for a 10-year period, 1996-2005. The crimes investigated and reported by
the Public Integrity Section include vote fraud, campaign-finance viola-
tions, political shakedowns, misconduct proscribed by one of the federal
conflict of interest statutes, and obstruction of justice. Table 5.1 shows the
states with most and least corruption convictions per state government
employee over the sample period. Summary statistics for all variables are
reported in table 5.2.

The econometric analysis focuses on the existence of significant relations
between corruption and (1) the variables that measure the degree of judicial
independence or (2) the measures of constitutional rigidity. The dependent
variable is total corruption convictions divided by the number of full-time
state government employees during the same period. I use total convictions
instead of estimating a pooled regression for two reasons. First, there is

Table 5.1 States with Most and Least Convictions Per State Government Employee

Most Convictions Fewest Convictions
State Convictions per 1000 State Convictions per 1000
Government Employees Government Employees

North Dakota 1.390 Vermont 0.327

Louisiana 1186 South 0.323
Carolina

Hawaii 1.181 Colorado 0.301

Mississippi 1.096 Utah 0.292

Florida 0.979 Minnesota 0.237

Montana 0.978 Kansas 0.232

Pennsylvania 0.968 New . 0.221
Hampshire

Kentucky 0.944 Towa 0.153

Illinois 0.916 Oregon 0.107

Ohio 0.893 Nebraska 0.100

Note: Total corruption convictions over the years 1996-2005 per 1000 full-time government employee.
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Table 5.2 Summary Statistics

Variable Obs. Mean Std. Dev. Min Max Source

Ln(Corruption

convm.‘tlons/ 100,000 49 3914 0589 2,305 4935 USDOJ & U.S.
Full-time Government Census
Employees)

LnQudge Pay/GSPper 49 1571 0160 0952  1.657 NCSC
capita)

Merit Plan Selection 49 0.428 0.500 0 1 AJS

Other Selection 49 0.448 0.502 0 1 AJS

Partlsal} Election 49 0122 0331 0 1 AJS
Selection

Term Length 49 7.102  6.596 1 30 AJS & BOS

Legislative Amendment 49 0.597 0.073 0.510 0.750 BOS

Initiative 49 0.367 0487 0 1 BOS

Convention 49 0.816 0.391 0 1 BOS

Racial Fractionalization 49 0.285 0.138 0.055 0.645 U.S. Census

Ln(Police Protection) 49 5.140 0.254 4.529 5.717 U.S. Census

Ln(FBI agents) 49 3.125 0.549 1.722 4.309 USDOJ

Population (in 100,000) 49 57.313 62.779 4964 341.808 U.S. Census

Northeast Region 49 0204 0407 0 1 U.S. Census
Dummy

Ln(GSP per capita) 49 10.382  0.171 10.026  10.856 U.S. Census

High School (percent) 49 83749 4.076 76.057  90.285 U.S. Census

Urban Population 49 71.625 15.051 38.179 94.443 U.S. Census
(percent)

Percent 65 or older 49 12.641 1.888 5.283 17703 U.S. Census

Unemployment Rate 49 4.691 0.868 291 7.02  U.S. Census

Note: Except for the dependent variable, data are averaged for the years 1996-2005. USDOJ, United
States Department of Justice; NCSC: National Center of State Courts; AJS: American Judicature Society;
BOS. The Book of the States.

little time series variation in the variables used to measure judicial indepen-
dence and constitutional rigidity. Second, my previous study using a nega-
tive binomial specification suggests using the logarithm of convictions as
the dependent variable (Cordis 2009). Since there are instances in which a
state has zero corruption convictions for at least one year in the sample, it is
not possible to apply a logarithmic transformation to the annual
convictions data.

Since the corruption data cover four regions of the United States
(Northeast, Midwest, South, and West) that differ in many important
aspects, and especially on the basis of population density, it is possible that
the variance of the regression errors differs across regions. Hence, to obtain
estimates that are more efficient than those produced by OLS, I estimate
WLS regressions using the reciprocals of the estimated standard deviations
of the OLS residuals by region as weights. The results confirm that the
Northeast region has a substantially lower variance than the other regions
(the coefficients for the other regions are not statistically significant in the
auxiliary regression used to compute the weights).
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ESsTIMATION RESULTS

First, consider the estimation results for the judicial independence measures
presented in table 5.3. The estimated coefficients for Merit Selection and
Other Selection have the predicted negative signs and are statistically different
from zero at the 1 percent significance level. The coefficients on the variables
Judge Payand Term Length are not significant at standard levels. For the vari-
ables that are statistically significant, the marginal effects are substantial. The
estimates indicate that replacing the partisan election method of selecting
judges with the merit plan method would decrease the convictions rate by
roughly 63 percent on average over a 10-year period. Similarly, a change from

Table 5.3 The Effect of Judicial Independence and Constitutional Rigidity on Corruption
in the United States

Variables Dependent Variable
Ln(Corruption Convictions/Full-Time Govt. Employees)

WLS estimates

Coeft. (z)
Ln(Judge Pay/GSP per capita) 0.296
(1.006)
Merit Plan Selection —0.455***
(—3.40)
Other Selection Procedure —0.355%**
(—2.68)
Term Length 0.004
(0.97)
Legislative Amendment —22.712**
(—2.46)
Legislative Amendment Squared 18.731**
(2.45)
Initiative —0.020
(—0.25)
Convention —0.164*
(=1.90)
Ln(FBI Agents) 0.254***
(3.26)
Ln(Police Protection) 0.016
(0.09)
Racial Fractionalization 1.622%**
(4.41)
Constant 9.440***
(3.23)
Goodness-of-fit chi? (37) 110.16
Prob. > chi? 0.000
Number of Observations 49

Notes: The table presents the results of weighted least squares regression. The model uses as weights the
reciprocal of the estimated standard deviations of the OLS residuals, by region. The numbers in parenthesis
are the estimated z-statistics. {***, ** *} indicates significant at 1, 5, and 10 percent level, respectively.
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a partisan election selection method to nonpartisan election, gubernatorial or
legislative appointment, would decrease the convictions rate by approximately
70 percent over a 10-year period, ceteris paribus.

Now consider the results on the constitutional rigidity measures. The
coefficients for the variable Legislative Amendments and its square are both
significant at the 5 percent level. Legislative Amendment has a negative sign
and its square has a positive sign. To interpret this finding I need to look at
the combined effect of these variables on corruption levels. The combined
effect implies that changing the required percentage of votes for approval of
amendments from a simple majority to a supermajority reduces corruption.
On average, the number of corruption convictions is 16 percent lower in
states that require a supermajority of 60 percent, and 10 percent lower in
states that require a supermajority of 67 percent.

The coefficient on the dummy variable for Initiative has the anticipated
sign but is not significant at standard levels. The coefficient on the dummy
variable for Convention is significant at the 10 percent level. Its sign is not as
predicted, however. According to my hypothesis, a more rigid constitution
should reduce corruption, which would suggest a positive sign on the
Convention variable. The negative sign may indicate that the provision for
constitutional convention actually acts as a check on the power of the legis-
lature. In 14 of the 40 states that allow conventions, voters can reject a con-
vention call; therefore, to issue a successful convention call, the amendments
to the constitution must benefit the majority of voters.

The results with respect to the controls for law enforcement effectiveness
are mixed.

The coefticient on the variable measuring state and local expenditures on
police protection per capita has a positive sign and it is not statistically sig-
nificant. The coefficient on the variable FBI agentsis positive and significant
at the 1 percent level. There are at least two possible reasons why we would
observe a higher number of per capita FBI agents in one state versus another.
The first is that the state with a high number of FBI agents per capita places
an emphasis on law enforcement; the second is that the higher number of
FBI agents per capita represents a response to a higher level of criminal activ-
ity. Unfortunately, this reasoning applies to most of the variables that could
be used to control for differences in law enforcement effectiveness across
states.!” The coefficient for the control variable Racial Fractionalization has
the sign expected based on the results of previous studies and is statistically
significant at the 1 percent level.

One potential shortcoming of this model is that it does not take into
account the discrete nature of the corruption convictions data. In a previ-
ous study that investigates the relation between judicial independence,
constitutional rigidity, and corruption, using methods appropriate for
count data, I develop an econometric approach that explicitly recognizes
the difference between the unobserved number of corrupt officials and the
observed number of convictions for corruption (Cordis 2009).!8 The results
from this specification indicate even stronger support for the hypotheses
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that both judicial independence and constitutional rigidity are associated
with lower corruption levels. In addition to selection methods, higher rela-
tive pay for judges also turns out to be a significant factor in curbing cor-
ruption. Moreover, among the variables that measure the rigidity of the
constitution, in addition to the percentage of votes required in the legisla-
ture to propose amendments to the constitution, the availability of the
popular initiatives is shown to be negatively related to the number of cor-
ruption convictions.

ROBUSTNESS

One potential concern is that corruption, judicial independence, and consti-
tutional rigidity are correlated because they are jointly determined by factors
omitted from the model. Notice that I use law enforcement variables and a
variable measuring the racial heterogeneity as controls in my model. To assess
the impact of including additional controls, I ran the regression again with
variables added to account for the levels of income, education, and unem-
ployment by state, as well as for the percentage of state residents who live in
an urban area and are 65 years or older. Earlier studies, such as those by
Glaeser and Saks (2004), Meier and Holbrook (1992), have found these vari-
ables to have significant effects on corruption levels across states. The inclu-
sion of these control variables does not affect the significance of my results
regarding the effect of judicial independence on corruption.

My findings regarding the relation between judicial independence and cor-
ruption could potentially be indicative of a more general relation between judi-
cial independence and crime. To rule this out, I estimated linear regressions
with crime rate per capita as the dependent variable and the same independent
variables that entered the WLS regression.!” The results of this analysis provide
little evidence of a statistically significant relation between crime rates and any
of the judicial independence or constitutional rigidity measures. The one vari-
able that is consistently significant is »acial fractionalization.

Of course, I cannot rule out the possibility that other unobserved factors
account for the relation between corruption and the judicial independence
and constitutional rigidity measures. The measures might be correlated with
policies that reduce corruption or they might reflect endogenous selection of
public officials into different states. If so, then increasing judicial indepen-
dence and constitutional rigidity will not necessarily reduce corruption.
Nonetheless, my results suggest that trying to deter corruption by promot-
ing judicial independence would be a worthwhile policy experiment.

CR0OSS-COUNTRY EVIDENCE

Researchers do not have many options when deciding how to measure cor-
ruption at the country level. No international database of convictions for
corruption by country is currently available. As a result, the literature relies
on survey-based measures. There are, however, several different sources of
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corruption indicators. Transparency International, the World Bank, and the
Political Risk Service Group are the three main sources of country-level cor-
ruption data. Each organization publishes an index that provides a rank
ordering of countries from least to most corrupt. The exact methodology
used to construct the index varies from one organization to another. I
provide the details after discussing the empirical specifications.

The main corruption indicator used in my analysis comes from Transparency
International. As a robustness check, I replicate this analysis using corruption
indicators from the World Bank and the Political Risk Service Group. Like
most of the literature, I use linear regression methods to investigate differences
in corruption across countries. Since data availability varies across indices, I
conduct my analysis on cross sections of between 37 to 165 countries for vari-
ous years between 1995 and 2005. I then extend my analysis to panels of data
with cross-sectional and time-series observations for 1998 to 2005. My basic
approach, which directly follows La Porta et al. (2004), is to examine the
effects of judicial independence and constitutional rigidity in separate models.
Unlike the judicial independence measures, the constitutional rigidity mea-
sure is not available on an annual basis. Thus, using two separate models pro-
vides a more complete picture of the evidence on the relation between judicial
independence and corruption in a cross-country setting.

JubpIiCcIAL INDEPENDENCE MODELS

To examine the effect of judicial independence on corruption in a cross-
section of countries, I estimate the following regression models:

(2) Corruption;= By + B1(Judicial independence); + B,In(GDP per capita);
+ B3(Education Index);+ By(Percent Protestant); + Bs(Ethnic
Fractionalization); + g

(3) Corruption;= By + B1(Judicial independence); + B,In(GDP per capita);
+ B3(Education Index);+ By(Percent Protestant); + Bs(Ethnic
Fractionalization); + Bgln(Government Size); + B,(Common Law),

+ Bs(Developing Country); + €;

To address concerns about the sensitivity of my results to the way judicial
independence is assessed, I consider three measures of judicial independence:
two survey-based indices, derived from Gwartney, Lawson, and Easterly
(2007) and from the Political Constraint Index Dataset, and an index based
on the legal foundations as found in the legal documents of a country, con-
structed by La Porta et al. (2004).

My choice of control variables is based on the determinants of corruption
available in the previous literature. Even though there is no commonly agreed
upon empirical model to explain corruption, previous studies, such as those
of La Porta et al. (1999), Treisman (2000), Adsera et al. (2000), Lederman
et al. (2001), La Porta et al. (2004), and Waisman (2005), almost always
include economic, cultural, and sociodemographic variables in their analysis.
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I follow the literature and account for the robustness of my estimation by
controlling for a number of country characteristics.

The first three controls measure the impact of economic development: the
log of the gross domestic product per capita, an education index, and a dummy
variable for developing countries. In general, previous studies (Treisman 2000,
Waisman 2005) argue that developing countries are more aftected by corrup-
tion than developed ones, and that richer and more educated societies have
lower levels of corruption as more educated and richer voters are more willing
and able to monitor and expose public officials when they violate the law.

The fourth control measures the percentage of the country’s population
that follows a Protestant religious tradition. Previous studies suggest that a
country’s religious tradition might influence the costs of corrupt activities.
According to La Porta (1999), Protestant countries, as opposed to Catholic or
Muslim countries, are less interventionist and should display better govern-
ment performance because of higher ethical standards of politicians in office.

The fifth control is a measure of ethnic divisions within a country. The
literature suggests that ethnic heterogeneity increases corruption or reduces
people’s desire to oppose corruption. In ethnically heterogeneous societies,
there are more opportunities for redistribution within the group that comes
to power, which is often interested in adopting policies to restrict the free-
dom of those outside the ruling group, and to limit the production of public
goods (La Porta et al. 1999).

The sixth control is a measure of government size. Government size has
an ambiguous effect on corruption. On the one hand, larger governments
may imply (1) lesser bureaucratic delay, thus less rent seeking and (2) higher
wages for public officials, thus lower incentives to accept bribes. On the other
hand, larger governments suggest more inefficiencies and opportunities for
rent seeking.

The seventh control is a dummy variable for countries with a common law
legal system. The idea is that the effectiveness of a country’s legal system
affects the probability of getting caught and convicted of corruption. La
Porta et al. (1999) suggest that common law systems, as opposed to civil law
systems, offer a greater protection of property rights and are more effective
owing to the willingness of judges to follow procedures, which increases the
chances of exposing corruption.

To further check the robustness of my results, I include three other con-
trol variables in the panel data specifications: the log of investment as share
of the gross domestic product, an index of freedom of the press, and a dummy
variable for countries with a federal structure.

Higher investment leads to economic development and thus less corrup-
tion. Press freedom is important as it results in better informed voters and
improved transparency, thus increasing the accountability of public officials.
The effect of the federal structure on corruption could go in either direction.
Some argue that competition between jurisdictions leads to more honest and
efficient government (Weingast 1995), while others suggest that there are
greater opportunities for corruption in a decentralized political system
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because one needs to influence only one segment of the government or
because of an increased interaction between private individuals and public
officials (Banfield, 1979).

CONSTITUTIONAL REVIEwW MODELS

To examine the effect of constitutional review on corruption, I replace the
judicial independence measure with an index of constitutional review. Finally,
I consider a specification that includes both judicial independence and con-
stitutional review indices. This yields the following regression models:

4) Corruption;= By + B(Constitutional Review);+ B,In(GDP per capita);
+ Bi(Education Index);+ By(Percent Protestant); + Bs(Ethnic
Fractionalization); + g

(5) Corruption;= By + B(Constitutional Review);+ B,In(GDP per capita);
+ Bs(Education Index);+ By(Percent Protestant);

+ Bs(Ethnic Fractionalization); + BsIn(Government Size);
+ B,(Developing Country); + ¢,

(6) Corruption;=By+ B\(Judicial Independence); + B,(Constitutional
Review); + B3In(GDP per capita); + By(Education Index);+ Bs(Ethnic
Fractionalization); + g

My measure of constitutional review is an index created by La Porta et al.
(2004). The set of control variables used in the preceding models relating
judicial independence to corruption is used here as well.

DaAaTaA

As noted earlier, the literature on corruption at the country level relies on
indices of “perceived” corruption, which are almost always criticized for being
subjective. However, as Treisman (2000) points out, the various organiza-
tions that administer surveys to construct cross-country ratings of corruption
use very different methodologies and, still, the indices derived are highly cor-
related, suggesting that they do measure something very similar. Table 5.4
presents the correlations between the three corruption indicators used in my
analysis: the Corruption Perceptions Index compiled by Transparency
International (Corruption TI), the Control of Corruption Index compiled by
researchers at the World Bank (Kaufman et al. 2007) (Corruption World

Table 5.4 Correlation Coefficients between Corruption Indicators

Corruption TT ~ Corruption World Bank  Corruption PRS

Corruption T1 1.000 — —
Corruption World Bank 0.965 1.000 —
Corruption PRS 0.824 0.822 1.000
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Bank), and the International Country Risk Guide (ICRG) Corruption Index
compiled by the Political Risk Survey Group (Corruption PRS).

The main corruption indicator, Corruption TI, provides data on exten-
sive perceptions of corruption within countries. It is a composite index,
computed as the average of surveys from up to 14 sources originating from
12 independent institutions. These surveys are based on the views of busi-
ness people, risk analysts, journalists, and the general public; they contain
questions about the “spread and amount of corruption in public and pri-
vate business, the likeliness to demand special and illegal payments in high
and low levels of government, the degree of misuse of public power for
private benefits, the frequency of cases of corruption for politicians, public
officials, policemen, and judges, or improper practices, such as bribing or
corruption, in the public sphere,” and so forth.2® This index ranges from
zero (highly corrupt) to 10 (highly clean). I inverted the scale to range
from zero (highly clean) to 10 (highly corrupt). Table 5.5 ranks the 10
most corrupt and the 10 least corrupt countries based on this index.
According to Corruption TI, the least corrupt country in my sample is
Denmark, with an average score of 0.38, and the most corrupt is Bangladesh,
with a score of 8.52. The United States has an average score of 2.41.

To measure the level of judicial independence across countries I use three

types of indicators. I report the correlations between these indicators in
table 5.6.

Table 5.5 Countries with Highest and Lowest Corruption Scores According to Corruption
TT Index

Most Corrupt Least Corrupt
Country Score Country Score
Bangladesh 8.52 Denmark 0.38
Nigeria 8.47 Finland 0.40
Myanmar 8.25 New Zealand 0.53
Haiti 8.24 Iceland 0.60
Chad 8.20 Sweden 0.77
Angola 8.10 Singapore 0.83
Paraguay 8.09 Canada 1.12
Azerbaijan 8.06 Netherlands 1.16
Cameroon 8.00 Norway 1.18
Congo Democratic Republic 797 Switzerland 1.21

Table 5.6 Correlation Coefticients between Judicial Independence Indicators

Judicial Judicial Judicial
Independence (I)  Independence (IT)  Independence (I1I)

Judicial Independence (I) 1.000 — —
Judicial Independence (IT) 0.573 1.000 —
Judicial Independence (III)  0.396 0.408 1.000
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The main judicial independence variable, Judicial Independence (1), was
compiled by the World Economic Forum Organization, and published in the
Economic Freedom of the World Report by the Fraser Institute. This mea-
sure is based on the World Economic Forum’s annual Executive Opinion
Survey, which interviews a large number of senior business leaders. To provide
the basis for a comparative assessment on a global basis, this survey ensures
that the sample in each country is not biased in favor of any particular business
group. Moreover, comparisons of the survey responses to hard data show that
the quantitative sources and the survey results are positively correlated. The
Judicial Independence (I) index is based on the following question: “Is the
judiciary in your country independent from political influences of members of
government, citizens, or firms? (1 = no — heavily influenced, 7 = yes — entirely
independent).” The index has been rescaled to range from zero (heavily influ-
enced judiciary) to 10 (entirely independent judiciary). Table 5.7 reports the
countries with the highest and lowest levels of judicial independence, respec-
tively. According to Judicial Independence (1), in my sample, the country with
the most independent judiciary is Finland, with an average score of 9.1, while
the country with the least independent judiciary is Haiti, with an average
score of 0.2. The United States has an average score of 7.6.

The next judicial independence measure, Judicial Independence (1I), comes
from the Political Constraint Index Dataset?! (POLCON). POLCON defines
the existence of an independent judiciary by the joint existence of a POLITY
score on executive constraints (XCONST) of at least three, that is, slight to
moderate limitations on the executive authority, and an ICRG score on Law
and Order of at least four, that is, a relatively strong law and order tradition.
As noted in the POLCON Codebook (Henisz, 2005), the variable XCONST
refers to “the extent of institutionalized constraints on the decision-making
powers of chief executives. Such limitations may be imposed by any account-
ability groups [ ...]. The concern is therefore with the checks and balances

Table 5.7 Countries with Most and Least Independent Judiciaries According to Judicial
Independence (I) Index

Most Independent Least Independent
Country Score Country Score
Finland 9.1 Haiti 0.2
Denmark 9.0 Nicaragua 0.8
Netherlands 9.0 Venezuela 1.0
Germany 9.0 Paraguay 1.1
Australia 8.9 Burundi 1.3
New Zealand 8.9 Chad 14
United Kingdom 8.7 Ecuador 14
Switzerland 8.5 Kyrgyzstan 1.5
Norway 8.5 Bolivia 1.8

Israel 8.5 Peru 1.9




86 ADRIANA S. CORDIS

between the various parts of the decision-making process.” Slight to moderate
limitations on the executive authority (or an XCONST score of 3) implies that
there are some real but limited restraints on the executive.

According to the International Country Risk Guide, the Law and Order
index reflects the “degree to which the citizens of a country are willing to
accept the established institutions to make and implement laws and adjudicate
disputes.” This index ranges from zero to six, with high scores indicating
“sound political institutions, a strong court system, and provision for an
orderly succession of power,” and low scores indicating “a tradition of depend-
ing on physical force or illegal means to settle claims (Political Risk Service
Group).” The Judicial Independence (I1) measure is binary, with zero indicat-
ing a dependent judiciary and one indicates an independent judiciary.

The third measure of judicial independence, Judicial Independence (I11),
comes from La Porta et al. (2004). Unlike the previous survey-based mea-
sures, the authors use information that originates from a country’s legal
documents to create this index. The index was computed as the normalized
sum of (1) the tenure of Supreme Court judges, (2) the tenure of administra-
tive court judges, and (3) a case law variable. According to Judicial
Independence (I11), countries such as Finland, Germany, Australia, United
Kingdom, United States, Norway, Israel, and the like, have a highly indepen-
dent judiciary, each with a score of 1 while Algeria, Vietnam, Cuba, and Iraq
have a highly dependent judiciary, each with a score of zero.

The measure of constitutional review comes from La Porta et al. (2004)
and is based on information from Maddex (1995). The authors computed this
index as the normalized sum of (1) a judiciary review index and (2) a rigidity
of the constitution index. The judiciary review index measures the extent to
which judges at the Supreme or Constitutional Court have the power to
review the constitutionality of laws in a given country, and takes three values:
2, if there is full review of the constitutionality of laws, 1 if there is limited
review, and zero if there is no review of the constitutionality of laws. According
to the judiciary review index, countries such as Iran, Iraq, Libya, and New
Zealand have a score of zero, that is, no review of the constitutionality of laws,
while countries such as United States, Norway, India, and Iceland have a
score of 2, which means, full review. The rigidity of the constitution index
measures, on a scale of one to four, how hard it is to change the constitution
in a given country. According to this measure, countries such as Japan,
Iceland, Nigeria, Netherlands, and Thailand have a relatively rigid constitu-
tion, while countries such as Iran, Iraq, Israel, and United Kingdom have a
relatively less rigid constitution. United States has a score of 3.

Descriptive statistics for all variables are reported in table 5.8. Most of the
variables used as controls are self-explanatory, but the following need addi-
tional clarification. Ethnic Fractionalization is a measure of the diversity of
ethnic groups within a country. To construct this measure, I used data from
the CIA World Fact book and followed Glaeser and Saks (2004). The for-
mula used to compute the index is 1 — 3252, where s are the ethnic shares
within a country. The Freedom of the Pressindex is produced by the Freedom



Table 5.8 Descriptive Statistics of Cross-Country Data

Variable Description Obs. Mean Std. Dev.  Min Max Source
Corruption T1 Corruption Perception Index 1209 5451  2.364 0.000 9.600 TI
Judicial Independence (I) Index of judicial independence 812 5.280 2.398 0.200 9.800 WEFO
Judicial Independence (II)  Binary measure of judicial independence: 0 1634 0.411 0.492 0.000 1.000 POLCON
indicates a dependent judiciary and 1 indicates an
independent judiciary
Judicial Independence (IIT)  Index of judicial independence 69 0.748 0.315 0.000 1.000 LaPorta et al. (2004)
Constitutional Review Index of constitutional review 71 0.564 0.275 0.000 1.000 LaPorta et al. (2004)
Ln(Real GDP Per Capita) Real GDP per capita (base year: 2000) 2044 8.508 1.177 5.139 10.834 PWT 6.2
Education Index Education index based on the adult literacy rate 2088 0.787  0.182 0.255 0.993 Human Development
and the combined primary, secondary, and Indicators, UN
tertiary gross enrollment ratio
Ethnic Fractionalization Ethnic heterogeneity measure 2124 0.331 0.261 0.000 0.923  CIA World Factbook
Percent Protestant % of population with a Protestant religious 2208 12.810 21.231 0.000 97.800 LaPorta et al. (1999)
tradition
Ln(Government Size) General government spending as percentage of 2044 3.039 0474 0.727 4.364 PWTo6.2
total consumption
Common Law 1176 0.326  0.469 0.000 1.000 La Porta etal. (1999)

Dummy =1 for a country with a common law

legal system as opposed to a civil law legal system

Continued



Table 5.8 Continued

Variable Description Obs. Mean Std. Dev.  Min Max Source
Developing Country Dummy = 1 for a developing country as reported 2256 0.787  0.409 0.000 1.000 World Bank

by the World Bank

Global Development Network Growth Database

In(Investment) Investment share of GDP 2040 2.454  0.640 0.000 3991 PWT6.2
Freedom of the Press Index  Freedom of the Press Index reported by the 2184 46.570 24.694 0.000 100.000 Freedom House

Freedom House
Federal Dummy = 1 for countries with a federal structure 1176 0.173 0.378 0.000 1.000 Treisman (2000)
Democratic Dummy = 1 if the country has a democratic regime 540 0.259  0.439 0.000 1.000 Treisman (2000)

TT: Transparency International

PRS-ICRG: Political Risk Services-Intl Country Risk Guide, Table 3B:The Political Risk Components, 2006.

Fraser Institute: J. Gwartney, R. Lawson, and W. Easterly: Economic Freedom of the World, 2007 Annual Report.

WEFO: World Economic Forum Organization.

POLCON: Political Constraint Index Dataset.

PWT 6.2: Allan Heston, Robert Summers and Bettina Aten, Penn World Table 6.2, Center for International Comparisons of Production, Income and Prices at the university of
Pennsylvania, September 2006.
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House and uses the Article 19 of the Universal Declaration of Human
Rights?? as criterion. The index ranges from zero (best) to 100 (worst) and
draws on surveys from a variety of sources, such as correspondents overseas,
staff and consultant travel, the findings of human rights and press freedom
organizations, specialists in geographic and geopolitical areas, and domestic
and international news media.

RESULTS

The main focus of the econometric specifications is on the existence of
significant relations between corruption and judicial independence or consti-
tutional review. Along with the Corruption TI index, Transparency
International reports the standard deviations of the corruption ratings: the
greater the standard deviation, the greater the differences of perceptions of a
country among the sources. Hence, I estimate WLS regressions using the
reciprocals of the standard deviations of the Corruption TIindex as weights.?3
As Treisman (2000) points out, this weighting places an emphasis on those
scores where the respondents in the surveys gave more similar ratings than
on those where the ratings were more divergent.

Tables 5.9 through 5.11 present the results of year-by-year regressions of
the judicial independence measures (I), (II), and (III) on corruption TI,
respectively, and table 5.12 shows the effect of constitutional review on cor-
ruption TI In presenting the results, I always consider three distinct specifi-
cations. The first equation contains only the main variables, the second
specification adds four control variables: (1) In(GDP per capita), (2) educa-
tion index, (3) ethnic fractionalization, and (4) percent protestant, and the
third specification includes further controls, (5) In(government size), (6)
developing country, and (7) common law.

In presenting the results, I do not include the coefficients on the control
variables. The results with respect to controls vary among regressions.
However, I generally find that corruption is lower in richer countries and in
countries that have a higher percent of population of Protestant religious
tradition. Moreover, consistent with the previous literature, I find that cor-
ruption is lower in countries with common law legal systems and is higher in
developing countries. Surprisingly, the coefficient on the education index
variable and the one on the ethnic fractionalization are significant and have
the correct sign only in about 60 percent of the regressions, while the coef-
ficient on the variable measuring the government size is not significant in
most regressions.

Next, consider the estimation results for judicial independence. The empir-
ical results are consistent with my hypothesis that countries that have a rela-
tively more independent judiciary experience lower corruption levels, ceteris
paribus. Table 5.9 shows the results of year by year regressions of judicial
independence (I) on Corruption TI. 1 report the results of WLS and OLS
regressions for the years 1995 and 2000 to 2003, and the results of OLS
regressions for 2004 and 2005. The number of observations varies considerably



Table 5.9 The Effect of Judicial Independence (I) on Corruption T1

Dependent Variable

Corruption TT

2001 2002

WLS[1] OLS[2] WLS[1] OLS[2]

Coeff. (z) Coeff. (t) Coeff. (z) Coeff. (t)

Judicial Ind.
ey

Constant

Observations
R?

A. No Controls

—0.783%*%  —0.799%**  —QO8I***  —(.821***
(—30.25) (—14.83) (—54.15) (—14.66)
8.937%*+ 9.147%** 9.771%** 9.401%**
(54.47) (30.09) (89.45) (33.82)
77 77 91 91
— 0.68 — 0.68

Judicial Ind.
ey

B. With Controls—1

—0.362%** —0.344*** —0.403*** —0.389***

(-9.20) (—6.57) (~11.64) (—8.27)



Constant 22.646%**  22.167***  18.03*** 19.90%** 22.34%%* 21.16%** 23.12%%* 18.92%** 23.63%** 18.22% %+ 17.30%** 16.49%**
(9.76) (8.93) (18.87) (10.7) (21.49) (13.51) (36.79) (20.62) (35.82) (19.49) (19.20) (17.20)

Observations 39 39 60 60 75 75 89 89 97 97 105 112

R? — 0.82 — 0.86 — 0.87 — 0.87 — 0.87 0.85 0.84

C. With Controls—2
]‘(‘%‘C‘al Ind. g 57gws —0.572** —0.306%**  —0.357***  —0.259%**  —(Q288***  —0.262***  —0.287***  —0.216%**  —0.351***  —0.304%**  —(.353%**
(—2.32) (—2.51) (—3.85) (-3.17) (—4.91) (—4.26) (—6.12) (—5.08) (—4.30) (—5.40) (—5.92) (-5.73)

Constant 16.968***  20.968***  10.90%** 13.87 17.95%** 16.91%** 13.90%** 14.67%** 16.54%* 14.02%** 13.49%** 12.50%**
(4.42) (3.63) (5.53) (5.36) (10.01) (7.28) (10.25) (9.29) (12.20) (10.02) (8.97) (8.23)

Observations 39 39 60 60 73 73 86 86 87 87 88 87

R? — 0.84 — 0.88 — 0.89 — 0.9 — 0.91 0.89 0.89

Notes: The table presents the results of WLS and OLS regressions. The WLS regressions use as weights the reciprocals of the standard deviations of the Corruption TIindex (not available for 2004 and
2005). The OLS regressions results are based on robust standard errors. In panel A the independent variable is judicial independence (I). In panel B the independent variables are (1) judicial independence
(I), (2) In(GDP per capita), (3) education index, (4) ethnic fractionalization, and (5) percent protestant. In panel C, the independent variables are (1) judicial independence (I), (2) In(GDP per capita), (3)
education index, (4) ethnic fractionalization, (5) percent protestant, (6) In(government size), (7) developing country, and (8) common law. All variables are defined in Table 5.8. The numbers in paren-
thesis are the estimated z—statistics and z—statistics, respectively. {*** ** *} indicates significant at 1, 5, and 10 percent level, respectively.
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over time, from 40 observations in 1995 to 112 observations in 2005. With
no controls, the estimated coefficients are all significant at the 1 percent level
of significance, suggesting that, on average, judicial independence is associ-
ated with lower corruption scores. For example, for the year 2002, an increase
of one point in the judicial independence index (e.g., from Ghana, with a
score of 5.2, to Greece, with a score of 6.2) reduces corruption by 0.9 points
(approximately to Hungary or Costa Rica levels), ceteris paribus. When I add
the first set of control variables to these regressions, the coefticient estimates
decrease in magnitude by approximately 40 percent but they remain statisti-
cally different from zero at the 1 percent significance level. Adding the second
set of control variables further shrinks the parameter estimates, but the coef-
ficients remain statistically significant at the 1 percent level.

Table 5.10 shows the results of WLS and OLS cross-section regressions of
judicial independence (II) on Corruption TI for the years 1998 to 2004.
Once again, the estimated parameters are statistically significant at the 1
percent significance level. For example, without controls, for the year 2002,
an independent judiciary reduces corruption by 4.2 points, on average.
Adding the controls in Panel B does not change the significance of my
results, but decreases the coefficients on the judicial independence variable.
Again, for the year 2002, countries with an independent judiciary (the
United States) have, on average, a corruption score that is 1.18 points lower
than countries with a dependent or influenced judiciary (Albania). These
results are, in general, robust to the inclusion of more controls in Panel C.
The coefficients on the judicial independence variable have the expected sign
and are significant at the 1 percent level for the years 2002 to 2004. For the
years 1998, 2000, and 2001, the parameter estimates have the anticipated
sign, but are not statistically significant, and for 1999, the coefficient has the
predicted sign and is significant at the 5 percent level.

Tables 5.11 and 5.12 illustrate the effect of judicial independence (III)
and of constitutional review on corruption. As discussed earlier, these mea-
sures come from La Porta et al. (2004). Data are only available for one year,
1995, which restricts the number of observations to 37, especially given that
1995 was the first year when the Corruption TI was released. Nonetheless,
the findings regarding judicial independence support my hypothesis. In
Table 5.11, the coefficient estimates are significant at the 1 percent level
regardless of the specification used and suggest that an increase in judicial
independence from zero (China) to 1 (the United States) reduces the corrup-
tion index by 2.52 (roughly to Spain) (Panel B).

The results on constitutional review are presented in table 5.12. With no
controls, the effect of constitutional review on corruption is negative as pre-
dicted by my hypothesis and statistical significant at the 1 percent level.
However, adding the controls to the estimation changes the sign of the coef-
ficient on constitutional review, which becomes positive and maintains its
significance. The specification in Panel C of table 5.12 contains both judicial
independence and constitutional review measures. While the coefticient on
the judicial independence index remains negative, as expected, and significant



Table 5.10 The Effect of Judicial Independence (II) on Corruption TI
Dependent Variable
Corruption TT
1998 1999 2000 2001 2002 2003 2004
WLS[1] OLS[2] WLS[1] OLS[2] WLS[1] OLS[2] WLS[1] OLS[2] WLS[1] OLS[2] WLS[1] OLS[2] OLS[1]
Coctt. (z) Coeft. (t) Coett. (z) Coett. (t) Coett. (z) Coeft. (t) Coett. (z) Coetf. (t) Coett. (z) Coett. (t) Coett. (z) Coeft. (t) Coett. (t)
A. No Controls
Jud. Ind.  —3.182***  —2.408***  —3.480*** —2.630***  —2.836*** —2.624***  —3.274***  —2.647*** —4.218***  —2.790***  —4.570*** —2.706*** —2.74]1***
(1)
(—18.25) (—6.32) (—23.53) (=7.22) (—20.85) (—6.98) (—25.99) (=7.06) (—44.27) (=7.80) (—58.28) (=7.47) (—8.19)
Constant 6.953*** 6.837%** 7.237%*%*%  6.944*** 7.178***  6.875*** 7.009** 6.920*** 7.415%** 6.997*** 6.710%** 6.937*** 7.041***
(49.17) (33.29) (70.42) (39.13) (73.07) (36.50) (71.69) (35.36) (100.68) (46.95) (129.94) (50.12) (57.21)
Obs. 83 83 95 95 88 88 90 90 101 101 129 129 138
R? — 0.20 — 0.30 — 0.28 — 0.29 — 0.35 — 0.34 0.36
B. With Controls—1
Jud.Ind.  —0.890*** —0.738** —1.259*** —0.881***  —0.861*** —0.762***  —0.779***  —0.708*** —1.186*** —0.937***  —2.587*** —0981*** —1.119***
(ID)
(—4.09) (—2.62) (—6.49) (—3.66) (—4.83) (—3.28) (—4.94) (—2.99) (—9.90) (—4.19) (—25.57) (—4.39) (—5.14)
Constant ~ 21.106***  19.882*** 19.381***  18.841*** 18.798***  19.575%** 22.242***  20.822*** 25.241***  20.101*** 20.221***  18.430***  17.214***

Continued



Table 5.10 Continued

Dependent Variable
Corruption TT
1998 1999 2000 2001 2002 2003 2004
WLS[1] OLS|[2] WLS[1] OLS[2] WLS[1] OLS|[2] WLS[1] OLS[2] WLS[1] OLS[2] WLS[1] OLS|[2] OLS[1]
Coeff. (z) Coeff. (1) Coeff. (z) Coeff. (t) Coeff. (z) Coeff. (1) Coeff. (z) Coeff. (t) Coeff. (z) Coeff. (t) Coeff. (z) Coeff. (1) Coeff. (t)
(24.68) (13.39) (25.72) (14.86) (29.63) (16.73) (33.36) (17.19) (47.48) (17.87) (56.68) (19.68) (18.73)
Obs. 82 82 93 93 85 85 88 88 99 99 121 121 129
R? — 0.77 — 0.79 — 0.82 — 0.83 — 0.83 — 0.78 0.76
C. With Controls—2
Jud. Ind.  —0.322 -0.218 —0.604**  —0.466* —0.143 -0.312 -0.192 -0.286 —0.594***  —0.463* —0.748***  —0.607**  —0.748***
(I1)
(-1.40) (—0.83) (—2.54) (-1.91) (—0.59) (-1.21) (-1.02) (—0.99) (=3.79) (-1.88) (—4.13) (—2.49) (—2.90)
Constant ~ 13.972***  14.200*** 13.280*** 14.170*** 13.251%**  14.625%** 17.749***  16.706*** 15.700***  16.104*** 16.992***  14.889***  13.653***
(9.71) (8.33) (8.51) (8.02) (8.40) (7.52) (12.01) (9.48) (12.45) (10.56) (12.87) (10.47) (9.37)
Obs. 81 81 82 82 75 75 82 82 89 89 92 92 93
R? — 0.85 — 0.86 — 0.87 — 0.87 — 0.88 — 0.88 —

Notes: The table presents the results of WLS and OLS regressions. The WLS regressions use as weights the reciprocals of the standard deviations of the Corruption TIindex (not available for 2004).
The OLS regressions results are based on robust standard errors. In panel A the independent variable is judicial independence (IT), i.e., JI (IT). In panel B the independent variables are (1) JI (IT),
(2) In(GDP per capita), (3) education index, (4) ethnic fractionalization, and (5) percent protestant. In panel C the independent variables are (1) JTI (II), (2) In(GDP per capita), (3) education index,
(4) ethnic fractionalization, (5) percent protestant, (6) In(government size), (7) developing country, and (8) common law. All variables are defined in Table 5.8. The numbers in parenthesis are the

estimated z and #-statistics, respectively. {*** ** *} indicates significant at 1, 5 and 10 percent level, respectively.
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Table 5.11 The Effect of Judicial Independence (I11) on Corruption T1

Dependent Variable

Corruption T1

WLS[1] OLS[2]

A. No Controls

Jud. Ind. (IIT) —7.307*** —4.041***
(—31.38) (—3.25)
Constant 8.471*** 7.303***
(39.92) (7.86)
Observations 38 38
R? — 0.16

B. With Controls—1

Jud. Ind. (IIT) —2.524%** —-2.027*
(—4.46) (-1.87)

Constant 28.064*** 27.157***
(11.34) (7.23)

Observations 37 37

R? - 0.76

C. With Controls—2

Jud. Ind. (IIT) —1.681*** —2.037%**
(=2.79) (—2.04)
Constant 12.809** 24.818***
(2.51) (3.15)
Observations 37 37
R? - 0.77

Notes: The table presents the results of WLS and OLS regressions. The WLS regressions use as weights the
reciprocals of the standard deviations of the Corruption TIindex. The OLS regressions results are based on
robust standard errors. In panel A the independent variable is judicial independence (III). In panel B the
independent variables are (1) judicial independence (III), (2) In(GDP per capita), (3) education index, (4)
ethnic fractionalization, and (5) percent protestant. In panel C the independent variables are those in Panel
B plus (6) In(government size), and (7) developing country. All variables are defined in table 5.8. The num-
bers in parenthesis are the estimated z- and #-stats, respectively. {***** *} indicates significant at 1, 5, and
10 percent level, respectively.

at the 1 percent level, the coefficient on the constitutional review index has
the opposite sign from the one predicted by my hypothesis.

In their study, La Porta et al. (2004) find that constitutional review is a
guarantee of political freedom, measured by indices of democracy, human
rights and political rights. However, the authors do #ot find any statistically
significant evidence of a relationship between constitutional review and eco-
nomic freedom, measured by (1) an index of property rights based on a
country’s degree of legal protection of private property, (2) number of pro-
cedures, namely, the number of different steps that a start-up has to comply
with in order to obtain legal status, (3) an employment laws index based on
a country’s level of worker protection through labor and employment laws,
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Table 5.12 The Effect of Constitutional Review on Corruption TT

Dependent Variable

Corruption TI

WLS[1] OLS[2]

A. No Controls

Const. Review —1.308*** 1.645
(—6.01) (0.81)

Constant 2.959%** 3.110***
(19.952) (2.39)

Observations 38 38

R? — 0.02

B. With Controls—1

Const. Review 1.869*** 1.515*
(6.54) (1.88)
Constant 31.62%** 21.172%%*
(17.25) (8.29)
Observations 37 37
R? — 0.75

C. With Controls—2

Jud. Ind. (IIT) —3.066*** —2.978***
(—6.33) (—3.14)

Const. Review 1.200*** 1.889**

(4.43) (2.39)

Constant 26.021%** 28.373%**
(10.47) (7.76)

Observations 37 37

R? — 0.75

Notes: The WLS regressions use as weights the reciprocals of the standard deviations of the Corruption T1
index. The OLS regressions results are based on robust standard errors. In panel A the independent variable
is const. review. In panel B the independent variables are (1) const. review, (2) In(GDP/capita), (3) educa-
tion index, (4) ethnic fract., and (5) percent protestant. In panel C the independent variables are (1) jud.
ind. (III), (2) const. review, (3) In(GDP/capita), (4) education index, and (5) ethnic fract. Variables are
defined in table 5.8. The estimated z and t-stats are in parentheses. {******} indicates significant at 1, 5
and 10percent level, respectively.

and (4) government ownership of banks in 1995, that is, the share of assets
of the top 10 banks in a given country owned by the government of that
country in 1995. This suggests that it may be possible to reconcile the find-
ings from the cross-country analysis with the evidence for the United States
by gaining a better understanding of the relationship between political
freedom and economic freedom.

Overall, it appears that the relation between judicial independence and cor-
ruption is robust to the way judicial independence is assessed, to the estima-
tion technique, and, in general, to the inclusion of various control variables.
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RoBUSTNESS CHECKS

To check the sensitivity of my results to the way corruption is measured, I
replicate the above analysis of the effect of judicial independence measures
(I) and (II) on two other corruption indicators, Corruption World Bank and
Corruption PRS, respectively.?* Once more, the results are consistent with
my hypothesis and similar with those reported in tables 5.9 and 5.10.2%

As a further robustness check, I extend my analysis of the effect of judicial
independence on corruption to panels of data with cross-sectional and time
series observations for 1998 to 2005. Table 5.13 reports the results of pooled
OLS, WLS, and panel data regressions using Corruption TIas dependent vari-
able, and judicial independence (I), (IT), and controls as independent variables.?®
One of the key issues when considering panel data regressions is the choice of
estimator. I believe that the “between” estimator would best fit my models,
since this estimator captures the cross-country information in the data.
Moreover, my independent variables of interest, as well as many of the controls,
exhibit very little variation over time. As a result, the information content of the
data is provided mostly by the cross-country variation in the data.

For completeness I also report the results of “random effects” and “fixed
effects” estimations. The presence of time- invariant independent variables
in the specification makes it difficult to use a “fixed effects” model. To facil-
itate this, I decompose every time-variant variable in the model into two
variables: average(s) and delta(s). Average is just the mean of each variable
over the sample period, by country, while delta is the difference from the
mean. I then fit a random effects model on all averages and deltas along with
the variables that do not vary over time. The coefticients I obtain should
equal the coefficients that would be estimated separately by the “between”
estimator and the “fixed-effects” estimator, respectively. Table 5.13 reports
the results of panel regressions of judicial independence measures on
Corruption TI for the years 2000-2005 and 1998-2004, respectively. With
or without controls, the coefficient estimates are significant at the 1 percent
level and have the predicted sign. These additional robustness checks provide
further evidence in support of my hypothesis that judicial independence is
associated with lower corruption levels.

CONCLUSION

The availability of convictions-based data on corruption for the United
States, along with the development of several country-level survey-based cor-
ruption indices in the 1990s, makes it possible to study the causes and con-
sequences of corruption, and numerous authors have done so over the last
15 years. Previous empirical studies focused less on the legal environment,
and more on aspects related to the political, economic, cultural, and socio-
demographic environment of each country. This chapter addresses the
importance of judicial checks and balances in limiting the abuse of power by
the executive and legislative branches of government. I investigate the relation



Table 5.13 The Effect of Judicial Independence on Corruption TI: Pooled OLS, WLS, and Panel Estimations

Independent Dependent Variable
Variable
Corruption TT
Judicial Independence (I) Judicial Independence (IT)
2000—2005 1998—2004
OLS[1] WLS[2] BE[3] FE[4] RE[5] OLS[1] WLS|[2] BE[3]
A. With Controls—1
Judicial —0.400*** —0.452%** —0.447*** —0.053** —0.123*** —1.077*** —1.637*** —1.375%**
Independence
(—18.23) (—23.03) (—8.34) (—2.57) (—6.16) (—11.58) (—24.40) (—5.37)
Constant 17.996*** 23.967*** 16.498*** 16.496*** 17.849*** 19.148*** 22.567*** 16.954***
(31.04) (54.26) (20.26) (20.68) (24.93) (36.38) (70.91) (16.01)
Observations 473 289 538 538 538 582 480 582
R? 0.87 - 0.87 0.02 0.82 0.81 - 0.81
B. With Controls—2
Judicial —0.315*** —0.249*** —0.388*** —0.063*** —0.097*** —0.587*** —0.659*** —0.753%**
Independence
(—12.25) (—10.26) (—5.87) (—3.02) (—4.80) (—5.80) (—8.33) (—2.91)
Constant 14.576*** 15.172%** 13.332%** 13.403*** 13.756*** 15.752%** 14.781*** 16.304***
(17.98) (16.89) (8.27) (8.29) (10.35) (19.94) (21.34) (8.03)



Observations 445 284 481 481 481 540 457 540
R? 0.90 - 0.90 0.03 0.87 0.87 - 0.89
C. With Controls—3
Judicial —0.317*** —0.284*** —0.377*** —0.063*** —0.096*** —0.597*** —0.727*** —0.753***
Independence
(—12.58) (—11.72) (—5.56) (—2.98) (—4.65) (—5.82) (—9.006) (—2.82)
Constant 15.324*** 17.524*** 13.112%** 13.028*** 14.110*** 15.997*** 15.612*** 16.249***
(16.82) (19.23) (7.19) (6.94) (10.21) (17.20) (20.84) (6.97)
Observations 442 321 478 478 478 540 457 540
R? 0.90 - 0.90 0.05 0.87 0.87 - 0.89

Notes: The table presents the results of ordinary least squares, weighted least squares, and panel regressions. The OLS regressions results are based on robust standard errors. The
WLS regressions use as weights the standard errors of the perceived corruption levels. The panel regressions use the between estimation method. In panel A the independent variables
are (1) judicial independence, (2) In(GDP per capita), (3) education index, (4) ethnic fractionalization, and (5) percent protestant. In panel B the independent variables are those
included in panel A plus (6) In(government size), (7) developing country, and (8) common law. In panel C the independent variables are those included in panel B plus (9)
In(investment), (10) federal, and (11) freedom of the press index. All variables are defined in Table 5.8. The numbers in parenthesis are the estimated t-statistics and z-statistics,

respectively. {***** *} indicates significant at 1, 5, and 10 percent level, respectively.
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between two distinct components of the checks-and-balances function—
judicial independence and constitutional review—and a specific type of abuse
of power by government officials: corruption in public office. I carry out my
analysis using measures of corruption derived from criminal convictions data
and measures of corruption derived from survey data.

The findings from my analysis of United States data suggest that differ-
ences in judicial independence and constitutional rigidity at the state level
explain a substantial portion of the observed variation in the number of cor-
ruption convictions across states. First, in states where judges have a greater
degree of independence (merit plan selection), there is less corruption.
Second, in states that have more rigid constitutions (larger legislative major-
ities required to propose constitutional amendments), there is less corrup-
tion. The findings from my analysis of cross-country data regarding the
effect of constitutional review on corruption are less compelling. Nonetheless,
it is clear that higher judicial independence is associated with lower corrup-
tion levels, ceteris paribus. To address concerns that survey-based indicators
do not accurately measure the variables of interest, I conduct the empirical
analysis using three distinct sets of corruption and judicial independence
indicators. In general, the estimation results are not sensitive to the way cor-
ruption is measured.

These findings have potentially important policy implications. Research
using country-level data suggests that high levels of corruption limit invest-
ment, retard economic growth, lead to ineffective government, and create eco-
nomic inefficiencies and inequalities. I find evidence that judicial reforms
could help reduce the prevalence of corruption in developing economies
around the world. This conclusion is tentative, however, because of endogene-
ity concerns, which is to say, that there may be unobserved country character-
istics that affect both institutional design and corruption outcomes. Further
work and estimations with good instrumental variables is needed before firm
policy implications can be drawn regarding the effect of judicial independence
or constitutional review on corruption. Nonetheless, it is encouraging that the
results are generally consistent with economic hypotheses concerning the rela-
tion between corruption and characteristics of the legal system.

NOTES

I thank Chris Kirby, Robert Tollison, Michael Maloney, William Dougan, Todd
Kendall, Cotton Lindsay, and John Warner for helpful comments on this chapter.

1. This chapter appeals to the theory of political agency as formulated by Barro
(1973), Ferejohn (1986), Persson, Roland, and Tabellini (1997), and Maskin and
Tirole (2004). According to this theory, separation of powers, and particularly
the institution of checks and balances, limits abuse of power by creating conflicts
of interest between the legislative and the executive branches, or by requiring
agreement of both branches in the law-making process.

2. See Svensson (2004) for a survey of this literature.

3. Alt and Lassen (2008) argue that various forms of checks and balances are
precautionary devices against government corruption. They test this hypothesis
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using Boylan and Long’s (2003) survey of State House reporters’ perceptions of
public corruption along with data on the presence of divided government and on
judicial selection, and find that states in which (1) the executive and the legislative
branches of government are controlled by different political parties, and (2) judges
are elected rather than appointed experience lower levels of corruption. This latter
result contradicts the long-standing belief that appointed judges are more inde-
pendent (Hall 1987, Hall 2001, Feld and Voigt 2003, Besley and Payne 2003,
Hanssen 2004, Sobel and Hall 2007). More broadly, La Porta et al. (2004) exam-
ine data for 71 countries and find that both judicial independence and constitu-
tional review act as important guarantees of economic and political freedom.

. The foundation for exercising judicial review in the United States is Marbury ».

Madison 5 U.S. 137 (1803), a decision pronounced by Chief Justice John
Marshall.

. This section draws on Cordis (2009).
. Texclude the state of New Mexico from my analysis because data on the number

of corruption convictions were not available for the years 1996 to 2005.
Previous studies normalize the number of corruption convictions by the general
state population rather than by the number of government employees. I use the
number of government employees because this should be a better indicator of
the number of individuals who could potentially engage in corrupt acts.

. Feld and Voigt (2003) include these three variables in constructing an index of

de jure judicial independence across 71 countries around the world.

. A Supreme Court decision, Republican Party of Minnesota v. White 536 U.S.

765(2002) ruled that the requirement of judges not to discuss political issues is
unconstitutional, thus providing judges with the right to tell voters about their
positions on specific political and legal issues that might come before them.
Arkansas adopted Amendment 80 in 2000, which changed the judicial selection
method from partisan to nonpartisan elections. North Carolina passed the
Judicial Campaign Reform Act in 2002, which established nonpartisan elections
for Supreme Court judges effective 2004. These changes do not affect the sig-
nificance of the results.

The American Bar Association endorsed the merit selection in 1937.

See also Hall (1987), Hall (2001), Tabarrok and Helland (1999), Hanssen (2002),
Besley and Payne (2003), and Sobel and Hall (2007). Criticism of judicial election
dates back to 1835, when Alexis de Tocqueville (1954, 289) wrote: “Some other
state constitutions make the members of the judiciary elective, and they are even
subjected to frequent reelections. We venture to predict that these innovations will
sooner or later be attended with fatal consequences; and that it will be found out at
some future period that by thus lessening the independence of the judiciary they
have attacked not only the judicial power, but the democratic republic itself.”

My analysis does not include constitutional commissions. Constitutional commis-
sions are advisory bodies established to assist the governor, the legislature or a
convention on constitutional matters. The Utah Revision Commission is the only
commission established on a permanent basis since 1977. Other commissions that
were created and operated over the 1996-2005 period were Alabama Citizens’
Constitution Commission (2003), Florida Constitution Revision Commission
(1998-2000), California, Nebraska, and New Mexico Constitution Revision
Commission (1996-1998) (Source: The Book of the States, various years).

The importance of the initiatives process in the United States has been docu-
mented in studies by Romer and Rosenthal (1979), Kalt and Zupan (1990),
Matsusaka (1992), Matsusaka (1995), and Matsusaka (2004).
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See Mauro (1995), Easterly and Levine (1997), La Porta et al. (1999), Treisman
(2000), Glaeser and Saks (2004).

A higher number of FBI agents per capita in one state versus another could indi-
cate that the state places an emphasis on law enforcement or it could reflect a
response to a higher level of criminal activity. See Lopez, Jewell, and Campbell
(2009) for a similar argument in the context of corruption and the states’ choice
of eminent domain restrictions.

Endogeneity and reverse causality are often an issue in corruption studies. In
general, researchers have had little success in identifying suitable instrumental
variables. See, for example, Alt and Lassen (2003) and Glaeser and Saks (2004).
The number of officials convicted for corruption is an unknown fraction of the
total number of corrupt officials. In my previous study, I assume that each cor-
rupt official faces some risk of being revealed as corrupt, and that this risk does
not vary across individuals within a state. I further assume that the number of
officials convicted of corruption in each state can be expressed as the outcome
of n; independent Bernoulli trials where #; is the unobserved number of corrupt
officials in state 7. To obtain an empirical specification, I model #; as a negative
binomial process whose mean depends on a vector of explanatory variables. See
Cordis (2009) for complete details.

The data on crime rates are taken from the Statistical Abstract of the United
States, which provides the number of crimes reported to law enforcement agencies
in each state. The variable used in the regression is the average number of crimes
(violent and nonviolent) per 100,000 population by state over the sample period.
A detailed description of the methodology for the Corruption Perceptions Index
is available at: http://www.transparency.org/policy_research/surveys_indices/
cpi, last accessed on April 30, 2008.

The POLCON Dataset is available at http://www-management.wharton.upenn.
edu/henisz, last accessed on April 30, 2008.

Article 19 of the Universal Declaration of Human Rights states: “Everyone has
the right to freedom of opinion and expression; this right includes freedom to
hold opinions without interference and to seek, receive, and impart information
and ideas through any media regardless of frontiers.”

Transparency International does not report the standard errors of the Corruption
TT index for the years 2004, 2005, and 2006.

Since I do not have data on these corruption indices for the year 1995, I cannot
estimate models using the measures of judicial independence and constitutional
review from La Porta et al. (2004).

Tables of results for the year by year WLS and OLS estimations of the effect of
judicial independence measures (I) and (II) on the corruption World Bank and
corruption PRS indicators are available upon request.

Tables of results for the pooled OLS, WLS, and panel data regressions using
corruption World Bank and corruption PRS, respectively, as dependent variables,
and judicial independence (I), (II), and controls, as independent variables are
available upon request. All estimates are consistent with the findings reported in
table 5.14.



CHAPTER 6

EFFECTS OF JUDICIAL SELECTION ON
CRIMINAL SENTENCING

Aleksandar Tomic and Jahn K. Hakes

INTRODUCTION

Hardly an election goes by without politicians appealing to voters by saying
they are tough on crime. Legislators and government executives most com-
monly make these claims of intolerance to crime. However, in some states
the judges are also chosen by popular elections. In other states, the governor
or the state legislature appoints judges. This variation in methods of judicial
selection can help reveal whether political pressures lead to systematic differ-
ences in incarceration and sentencing choices between elected and appointed
judges. Although judges are supposed to be impartial interpreters of the law,
as rational agents they are subject to political pressure from either their con-
stituents or the appointing body, be it the governor or the state legislature.
If the voters demand a tough stance on crime, then elected judges should
pass strict sentences to maintain voter support. Appointed judges are selected
for office by elected politicians, and thus are not too far removed from the
same pressure to pass harsher sentences. State-level funding of prisons makes
state officials accountable for prison overcrowding. Thus, judges appointed
by state legislatures and governors will have relatively more incentive to find
punishments other than incarceration for minor felons.

We analyze a dataset of over 70,000 cases representing criminal trials
between 1990 through 1998 from 54 of the 75 most populous counties of
the United States. The dataset identifies characteristics of the defendant, the
crime, the county, and the mechanism of judicial selection. Therefore, our
analysis focuses on general jurisdiction and county-level judges. Our regres-
sion analysis finds that elected judges are more likely to incarcerate a defen-
dant. Furthermore, after correcting for selection effects, we find that
appointed judges tend to pass longer sentences.

PREVIOUS STUDIES ON SELECTION AND SENTENCING

The ultimate cause for discrepancies in sentencing and incarceration decisions
due to judicial selection method lies in how judges of each type respond
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differently to voters’ desires for toughness on crime. Thus, our interest falls
within the subset of principal-agent studies that more generally investigates
the differing motives and behavior of elected and appointed agents. These
differences have been studied in many contexts, perhaps most thoroughly via
the study of appointed versus elected regulators, as in public utility commis-
sioners. The theoretical models presented trace back to Peltzman (1976), as
adapted by Crain and McCormick (1984). Besley and Case (2003) summa-
rize the existing literature. Besley and Coate (2000a, 2000b) develop more
complex models that address the bundling of policies that occurs when regu-
lators are appointed, and the unbundling of policies that occurs through
clections and citizens’ initiatives. Our explanation of the differing sentenc-
ing motives by elected and appointed judges, presented in the section
“Theoretical Differences in the Costs and Benefits of Appointed and Elected
Judges,” is based on differences in accountability and in responsibility for
differing bundles of policies, particularly the financing of prisons.

While the literature on regulators offers some useful insights, Posner
(1994) more directly addresses the topic by specifically analyzing the com-
parative effects of election versus appointment on judicial behavior. He
develops a model showing that judges, much like everyone else, act rationally
and respond to incentives.

Subsequent studies attempting to provide empirical support for the influ-
ence of judicial selection processes have tended to focus on the outcomes of
civil law suits. While we are instead interested in the effects of the mode of
judge appointments in the criminal justice system, the findings of these stud-
ies broadly confirm the existence of agency problems within the courts more
generally. Helland and Tabarrok (1999, 2000, and 2002) found that elected
judges tend to impose larger judgments on out-of-state defendants in civil
lawsuits than do appointed judges. Hanssen (1999) found that appointed
judges are indeed more independent than elected ones, as measured by higher
uncertainty in regard to the decisions of courts run by appointed judges than
in courts run by elected ones. These empirical findings are consistent with
Posner’s (1994) theoretical model. Turning from the civil courts to the crimi-
nal justice process, there is abundant evidence that the legislative and execu-
tive branches of state governments respond to political pressure from voters to
be “tough on crime.” Dilulio (1996) reports that all 30 Republican guberna-
torial candidates who were elected or reelected in 1994 promised to get tough
on crime. Between 1993 and 1997, 25 states enacted “three strikes and you
are out” legislation, many of which were passed by referenda (Wright, 1998).
Levitt (1997) finds that mayors and governors increase the size of the police
forces in election year, which suggests pandering to the voters’ desire to see
their leaders are “tough on crime.”

Nearly all previous studies of how different judges themselves react to
political pressure for toughness on crime have focused upon sentencing dis-
crepancies, and furthermore have concentrated their interest upon either
specific institutions, such as the U.S. Supreme Court and state supreme
courts, or on specific kinds of cases, such as death penalty cases.! Canon and
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Jaros (1970) examine the dissent among the state supreme court justices.
They find that socioeconomic and political influences affect the dissent indi-
ces, but the effect is strongly conditioned on the presence of the intermediate
appellate courts. Where there are fewer intermediate appellate courts, exter-
nal variables exert more influence than when there are more intermediate
appellate courts. Furthermore, Canon and Jaros (1970) find that selection
system and tenure do not affect courts’ sensitivity to socioeconomic and
political considerations, but they “are related to dissenting behavior in
unknown ways” (Canon and Jaros, 1970). Later, Brace and Hall (1990)
expanded the study to dissent rates in state supreme courts and found lower
dissent rates in states with appointed supreme court justices.

In subsequent studies, Brace and Hall (1993) revisit the issue of judicial
dissent in the specific context of the death penalty. They find that justices in
states with a partisan election system are more likely to dissent in favor of
death penalty. In addition, Brace and Hall (1995), Hall and Brace (1996),
and Hall (1995) address individual behavior of the state supreme court jus-
tices in death penalty cases. More importantly, Brace and Hall try to discern
what influences other than case characteristics affect the decision whether to
uphold the death penalty. Their papers vary in modeling and estimation
techniques but reach the same conclusion: elected justices are more likely to
uphold a death penalty, especially when they are more vulnerable to electoral
pressure as they approach reelection.

Although the papers above vary in specific interest—judicial behavior in
civil trials, candidate platforms on crime prior to executive or legislative elec-
tions, judicial dissent on criminal sentencing—what they share is their sup-
port of the theoretical positions of Peltzman (1976) and Posner (1994) that
political agents, and judges more specifically, react to political pressure. One
large remaining hole in the literature, however, is whether political pressure
can affect criminal sentencing conditions on a more systematic basis. Aside
from highly publicized death penalty cases and those cases being tried in
higher courts, to date no study has sought to identify systematic differences
in sentencing among lesser crimes where the actors within the criminal jus-
tice system are less likely to be observed on a case-by-case basis.

It is arguable that the stakes are highest at the point of sentencing, both
for the defendant and for the criminal justice and corrections system, as an
incarceration decision by a judge will have an effect not only on crime pre-
vention and deterrence in the community, but also on the defendant, as a
(first) prison term will place a stigma that will remain with the defendant
for the rest of his or her life. When the resulting biases in sentencing deci-
sions are aggregated over thousands of defendants, there are significant
potential consequences for communities, as they attempt to finance the
prison system and cope with differing proportions of convicted felons
residing among them.

Nearly all of the previous contributions in the study of incarceration and
sentencing have used data from a single state or the federal court system and
have employed a variety of empirical methods. Bushway and Piehl’s (2001)
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summary of the research on empirical modeling of sentencing decisions is
quite helpful. They conclude that the most sound method is a two-stage
model in which the first question estimated the decision whether to incarcer-
ate and the second equation models the sentence length conditional on
incarceration.

By using a multistate, individual-defendant dataset that includes all felo-
nies tried in the general jurisdiction courts, we are able to take a look at the
day-to-day decisions of judges, relating not only to highly politicized and
publicized cases, such as death penalty ones, but also more “mundane” felo-
nies like thefts, assaults, and so forth. The dataset details many characteris-
tics of the case and the defendant, allowing us to better control for case
context and isolate the effect of the judges’ political considerations on their
decisions. We show that political considerations and incentives built into the
selection system play a significant role in sentencing decisions throughout
the caseload of the criminal justice system.

JuDICIAL SELECTION METHODS

We limit our investigation to methods used to select judges for general juris-
diction state courts, which are the first courts that adjudicate newly filed
criminal cases. Judicial selection methods can be divided into two broad
categories: one featuring appointment by a governor or a legislative body of
the state and the other through direct elections. Within these categories,
however, there is a great deal of variety with respect to constraints upon
power of appointment, term lengths, and processes for incumbents to receive
subsequent terms.? Examples of many of these various methods of selection
can be found among the counties in our data. Using the data provided by the
American Judicature Society, we summarize in table 6.1 the methods of
judicial selection in each state with counties that are in our sample.

While the variety of judicial selection methods and term lengths is
astounding, we believe it is not only acceptable but preferable to group selec-
tion methods into the two broad categories of locally elected judges and
appointed judges.

The core of our model (as developed further in the following section) is
that the difference in incentives that elected and appointed judges face stems
from the difference in the constituencies to whom they are accountable.
Regardless of whether judges are elected in partisan or nonpartisan elec-
tions, they are elected at the county, not the state level, and appointed judges
are appointed by a statewide body, whether they go through a nominating
commission or not. The difference in objectives of the county population
and state officials when it comes to incarceration and sentence length
decisions, we believe, drives judicial behavior. This is best tested by clearly
differentiating between elected and appointed judges, rather than becoming
distracted by details that do not as significantly affect sentencing motives.

Our court cases come from the 75 most populous counties in the United
States, which are spread across 23 states. In our sample, judges are elected in



Table 6.1 Judicial Selection Mechanisms

State Initial Selection Method Initial Term Method of Retention Length of Additional Terms
Alabama Partisan election 6 years Re-election 6 years
Arizona Merit selection through nominating 2 years Retention election 4 years
commission
California Higher  Gubernatorial appointment without 12 years Retention election 12 years
court nominating commission
Lower Nonpartisan election 6 years Non-Partisan Election 6 years
court
District of Merit selection through nominating 15 years Reappointment by judicial
Columbia commission tenure commission
Florida Higher  Merit selection through nominating 1 year Retention Election 6 years
court commission
Lower Nonpartisan election 6 years Retention election 6 years
court
Georgia Nonpartisan election 4 years / 6 years  Re-election 4 years / 6 years (higher court)
(higher court)
Hawaii Merit selection through nominating 10 years Reappointment by Judicial 10 years
commission Selection Commission
Illinois Partisan election 6 years Retention Election 6 years
Indiana Partisan election 6 years Re-election 6 years
Kentucky Nonpartisan election 8 years Re-clection 8 years
Massachusetts Merit selection through nominating  to age 70
commission
Maryland Higher  Merit selection through nominating  See note 1. Retention Election 10 years
court commission
Lower Merit selection through nominating  See note 1. Non-Partisan Election 15 years
court commission
Michigan Non-Partisan Election 6 years Re-election 6 years

Continued



Table 6.1 Continued

State Initial Selection Method Initial Term Method of Retention Length of Additional Terms
Missouri Merit selection through nominating 1 year Retention election 6 years / 12 years (higher court)
commission
New Jersey Gubernatorial appointment without 7 years See note 2. to age 70
nominating commission
New York Higher = Merit selection through nominating 14 years See note 3. 5 years
court commission
Lower Partisan election 14 years Re-election 14 years
court
Ohio Partisan election 6 years Re-election 6 years
Pennsylvania Partisan election 10 years Retention Election 10 years
Tennessee Partisan election 8 years Re-Election 8 years
Texas Partisan election 4 years / 6 years  Re-Election 4 years / 6 years (higher court)
(higher court)
Utah Merit selection through nominating  First general Retention Election 6 years
commission clection > 3
years after
appointment
Virginia Legislative appointment without 8 years Reappointment by 8 years
nominating commission legislature
Washington Nonpartisan election 4 years / 6 years  Re-clection 4 years / 6 years (higher court)
(higher court)
Wisconsin Nonpartisan election 6 years Re-election 6 years
Notes

1. Until the first general election following the expiration of one year from the date of the occurrence of the vacancy.
2. Reappointment by the governor with advice and consent of the Senate.
3. Incumbent reapplies to nominating commission and competes with other applicants for nomination to the governor. The governor may reappoint the incumbent or
another nominee. The senate confirms the appointment.

Sonrce: Table derived from: American Judicature Society. Judicial Selection in the States: Appellate and General Jurisdiction Courts. http://www.ajs.org/selection/
Jud%208Sel%20Chart-Oct%202002.pdf
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Alabama, California, Florida, Georgia, Illinois, Indiana, Kentucky, Michigan,
New York, Ohio, Pennsylvania, Tennessee, Texas, Washington, and Wisconsin.
Judges are appointed in Arizona, California (higher court), District of
Columbia, Florida (higher court), Hawaii, Massachusetts, Maryland,
Missouri, New Jersey, New York (higher court), Utah, and Virginia.

From the latter category of states with appointed judges, however, one
group of states does not fit comfortably. Judges initially appointed by the
statewide bodies in Arizona, California, Florida, Maryland, Missouri, and
Utah are subject to retention election within the county. As judges in these
states are initially appointed, they are indebted to the state-level appointing
body, yet they must please local voters in order to remain on the bench. To
make certain that we are not misrepresenting judicial incentives in these
states, and to statistically test whether sentencing decisions in these states
align more closely with decisions made by elected judges or by career appoin-
tees, we fit specifications assigning this group of states alternatively to either
camp. A comparison of the two sets of results yields insight as to the strength
of the incentives created by local accountability, and supports our central
hypothesis.

THEORETICAL DIFFERENCES IN THE COSTS AND
BENEFITS OF APPOINTED AND ELECTED JUDGES

Because of the ways in which prisons are funded, voters in local judicial elec-
tions have different objectives from those of governors or other elected state-
level officials. The negative effects of individual crimes, and of high crime
rates, are mostly felt locally. Dangerous and safe neighborhoods are often
separated by a few miles, or sometimes just a few blocks. The benefits of
keeping felons oft the streets are felt directly at the local level, and it is for
this reason that police and sherift’s departments and criminal courts are
often established at the local or county level. As prisons are generally state-
funded, however, when a judge sends a defendant to prison, the whole state
contributes to the cost of incarceration. Therefore, citizens benefit at local
levels from incarcerating criminals, but they share the costs of incarceration
with the rest of the state. Consequently, when pressuring judges to be tough
on crime, local voters may be less sensitive than statewide officials to the
costs of the prison system. The resulting overcrowding of prisons and higher
incarceration costs might not please the rest of the state, but they are not the
judge’s constituents.

It would be rational then for elected judges, responding primarily to citi-
zen voters at the county level, to send relatively more convicted felons to
prison. However, if the judges making the incarceration decisions are
state-level appointees—whether appointed by the governor or the state leg-
islature—the costs of incarceration are not a fiscal commons. The state bud-
get is required to immediately provide housing for all incarcerated criminals,
if not through their own prison system, then at least by financing the hous-
ing of the criminal at another penal institution elsewhere. As the incarceration
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costs are at the state level, they are internalized by the decision-maker (i.e.,
the person or group of people who appoint state judges), and their appoin-
tees will internalize the costs as well. The result is a balancing of marginal
costs of incarceration and marginal benefits of keeping criminals off the
streets.

To more specifically distinguish the sentencing objectives between elected
and appointed judges, our model treats judges as rational public officials,
loosely following the tradition of Stigler (1971) and Peltzman (1976). As
judges in this context are agents, their utility is a function of their own mate-
rial welfare, and their ability to maintain the favor of their patrons (either
voters or the appointing body). That level of favor, in turn, depends upon
their judicial record (in which their incarceration and sentencing decisions
figure prominently) and upon the ability of patrons to monitor the judge and
hold the judge accountable for deviations from their preferences.

An elected judge’s objective function, then, will be to optimize

y=f< Uc; Vl (I’ S’ Z, Mc))7 (61>

where

U. is the judge’s utility from serving on the bench (and leisure away from
it), and

V] is a function of preferences of voters in local judicial elections, which
contains

I, the fraction of convicted felons that get incarcerated,

S, the average sentence length imposed,

Z, a vector of other relevant judicial qualifications and characteristics, and

M. represents the ability of the electorate to monitor the judge’s
decisions.

Partial derivatives y; and y5 depend on cost of crime relative to cost of
keeping a prisoner incarcerated as filtered through voter preferences.® As
the cost of crime rises relative to cost of incarceration, the median voter
will prefer higher incarceration rates and longer sentences. As mentioned
previously, the practice of funding prisons through the state budget exter-
nalizes some of the voters” marginal costs of incarcerating local criminals
and in equilibrium can be expected to tilt preferences on the margin
toward stricter sentencing. It is possible that these derivatives could also
be affected by asymmetric information. As the potential victim of crime,
the voter is aware of the cost of crime, but might not be fully informed
about the cost of incarceration and sentence (e.g., the average citizen of a
death penalty state might not know the cost of administering an execu-
tion). This is one possible reason for difference in behavior between the
two types of judges. If the voter underestimates the cost of incarceration,
or does not have to bear the full cost of incarceration, then he is inclined
to desire more incarceration. The model predicts higher incarceration
rates for elected judges, however, even without an assumption of asym-
metric information.
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Appointed judges have a similarly structured objective function, except
that their continued tenure depends upon reappointment by state-level offi-
cials who face election. While appointees do not have to cater directly to
voters, the appointing body (either the state legislature and /or the governor)
communicates voter preferences to them through their own decisions. From
the appointee’s perspective the objective function is

a=g(U; AM,; V(I, S, Z, W))) (6.2)

where I, §, and Zare as in equation (6.1),

U, is the judge’s utility of labor and leisure,

A is the objective function of the appointing body, which includes

M,, the ability of the appointing body to monitor the appointee’s deci-
sions, and

W, a vector of all other policies managed by the appointing body.

Since the appointing body is itself elected, voter preferences for S, I, and
Zstill enter the judge’s objective function, although indirectly and as expres-
sions of statewide rather than local voter preferences. Because of the differ-
ences in jurisdiction and authority, elections for state-level officials will
additionally indicate preferences across a larger bundle of issues and policies,
such as welfare programs, education, taxation, and so on.® As incarceration
costs of convicted felons are not externalized at the state level as they are for
local judges, V; and Vs are likely to be relatively more receptive, on the mar-
gin, to punishments that result in less prison overcrowding.

When faced with the costs of prison overcrowding, the available options
include (1) reducing incarceration rates, (2) offer shorter sentences or earlier
paroles, (3) use nonincarceration forms of punishment, such as fines or sus-
pended sentences, for lesser offenses, (4) diverting funds from other govern-
ment services into the prisons budget, or (5) raising tax revenues to pay for
the additional expenditures. Options (1), (2), and (3) would disappoint voters
in high-crime areas and voters who highly prioritize “toughness” on crime,
whereas option (4) would alienate proponents of the program targeted for the
budget cut and option (5) has empirically been shown to please few voters.

On this margin, state government officials will prefer lower incarceration
rates and appoint judges who will deliver such rates. However, if voters have
a taste for “tough on crime” stances, as evidence suggests they do, then a
possible way to compromise is to pass longer sentences to the defendants
who receive incarceration. By contrast, an elected judge, not having to worry
about providing funding for extra inmates, is free to incarcerate more offend-
ers. This is accentuated by the fact that local voters are beneficiaries of such
behavior, but the whole state has to foot the bill, thus allowing the voters to
pass the cost of crime prevention to the rest of the state. If voters can better
monitor the incarceration rate than the average length of sentence however,
then elected judges have no incentive to issue longer sentences. Appointed
judges are more likely to be under pressure to reduce the number of short-
term incarcerations. But the appointing body can ask for longer sentences in

4
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order to keep the “tough on crime” appeal to voters, resulting in appointed
judges passing longer sentences, conditional on the incarceration decision.®

The wider range of issues for which state-level officials are responsible
allows the appointing body an opportunity to offset the political damage of
being potentially seen as “weak” on crime. Whereas a locally elected judge
who fails to incarcerate convicted felons or who imposes shorter sentences is
countering voters’ wishes on issues that are central and defining to the
judge’s platform, the appointing body can truthfully claim that their relative
leniency allows them to successfully champion other issues, such as keeping
taxes low or defending the funding of other vital programs. For example,
voters might be truly disappointed by low incarceration rate of convicted
felons, but may still elect the governor based on her achievements in improv-
ing education funding.

If state-level voter preferences, controlling for other issues, motivate a
reduction in the prison population, the lowest (political) cost means of
doing so is likely to be to lower the rate of short-term incarceration. There
are three reasons for this. First, the cost of crime relative to cost of incar-
ceration is lower in crimes that call for short-term incarceration. Therefore,
the substitute punishment of a suspended sentence or a large fine (as with
driving under influence [DUI] oftenses) is considered more appropriate
here than for, say, violent crimes. Second, as more minor felonies also tend
to be low-profile cases, they are easier to conceal from voters, so that the
partial derivatives a; and ag will be of lower magnitude. Moreover, faced
with a marginal choice between higher overall incarceration rates and long
sentences for violent felons (a trade-off forced by prison capacity con-
straints), state-level voters may prefer longer sentences and less incarcera-
tion of more minor felons owing to the administrative costs of churning;:
processing new inmates and paroling more current inmates within the
penal system. Finally, some (if not most) of the cost of long-term incarcera-
tion can be passed to a future administration. This makes long-term incar-
ceration relatively cheaper to the current office holder by externalizing the
costs in much the same way that occurs at the local jurisdictional level.
This holds to the extent that closely contested election races result in dis-
counting of future outcomes that occur after the next election, and may be
especially true in the presence of term limits on state offices. If a judge is
appointed, the objective function makes clear that pleasing the appointing
body is more important to the judge than pleasing the voters. The body
will reappoint the judges who have cooperated with the administration,
even if that entails helping to free up budget funds by not overcrowding the
prisons.

Elected judges do not have the luxury of issue-bundling. Their records are
open for review by voters and, more likely, for criticism by their opponents.
Since judges are not held liable by voters for other policies, they are free to
pass the cost of incarceration and sentences to the other office holders in the
state. In other words, the local judge probably has little authority over educa-
tion provision or tax policy, and is unlikely to be seen as the most responsible



JUDICIAL SELECTION AND CRIMINAL SENTENCING 113

contributor to state budget problems. This frees the judge to pass some of
the cost of incarceration and sentencing to other parts of government. It is
up to the governor and the legislature to make ends meet.” Thus, on the
margin, elected judges should be more likely to send convicted felons to
prison.

Seeing the differing incentives faced by elected and appointed judges, and
how elected judges are able to exploit the rest of the state for the benefit of
their constituents, one might easily wonder why the state legislatures do not
change the selection process in favor of state appointment, especially as that
change would give them more authority to control the judiciary. Hanssen
(2001) points out that the judicial selection process can, indeed, be endog-
enous. However, his model applies more to the higher courts than to general
jurisdiction courts. The main motivation of politicians to alter the judicial
selection process arises from the ability of higher court judges to strike down
pieces of legislation. The cost of political capital required to change an estab-
lished system of elected judges for state general jurisdictional level criminal
courts, possibly through state constitutional amendment, can easily be antic-
ipated to be higher than the cost savings of reducing prison overcrowding
and the loss of being able to credibly blame prison overcrowding problems
upon the local judges (read “someone else”). For this reason, it is not surpris-
ing that, according to information available at the American Judicature
Society’s web site, there has not been a switch from election to appointment,
or vice versa in any state in the sample during the eight-year data-sampling
period of this study.®? Thus, endogeneity of judicial selection mechanism is
not a problem in this chapter.

DATA AND ESTIMATION
Criminal and County Characteristics

The United States Bureau of Justice Statistics produces a series of data releases
that contain case characteristics, defendant characteristics, judicial selection
system, and basic demographics. These data allow us to control for felony
case contexts closely enough to allow examination of the effects of judicial
selection on sentencing and racial disparities.

The data series, obtained from the Third Inter-University Consortium for
Political and Social Research (ICPSR), is titled “State Court Processing
Statistics: Felony Defendants in Large Urban Counties.” By combining the
1990, 1992, 1994, 1996, and 1998 releases, we obtain a dataset of 72,602
observations on felony defendants in 54 of the nation’s 75 most populous
counties. These counties account for around a third of U.S. population and
about a half of all crime in the United States. The Bureau of Justice Statistics
(BJS) divided the 75 counties into four strata according to the number of
filings, and from them, 54 counties were chosen for data collection. All of
the most active counties (first stratum) were chosen, and other counties were
sampled so that each stratum of activity had successively lower representation
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in the sample. In other words, the authors engaged in stratum sampling to
accommodate the different county sizes, and the data are weighted accord-
ingly. The filings represent all filings for the month of May of the sampling
year. The data include adjudication information and case information to
make it possible to estimate the desired models. One advantage of the file is
that it provides multiple years of data, both before and after the wave of
“three strikes and you are out” laws, so it is possible to test whether the
judges responded to this revelation of voter preference for stiffer
punishments.

The data on judicial selection come from the American Judicature Society’s
publication titled, “Judicial Selection in the States: Appellate and General
Jurisdiction Courts.” The courts in the dataset are all general jurisdiction
courts.

Information on dates of adoption of three-strike laws comes from Wright
(1998), and the estimates of jail overcrowding are derived from the data in
Bureau of Justice Statistics’ Annual Survey of Jails: Jurisdiction-Level Data
series for the appropriate year. The summary statistics for each of our vari-
ables of interest are presented in table 6.2. Most of the variable names are
self-explanatory. Pro se defense denotes a defendant who is representing him-
self at the trial. As the summary statistics show, the largest racial category of
defendants is black (47 percent), while only 28 percent are white. The

Table 6.2 Summary Statistics

Variable Mean Std. Dev.
Incarcerated 0.392 0.488
Sentence Length (Months) 29.505 92.389
Elected Judge Presiding 0.488 0.500
Number of Prior Felony Convictions 0.953 2.119
No Prior Felony Convictions 0.652 0.476
Number of Charges 2.294 1.857
Female Defendant 0.192 0.632
White 0.281 0.450
Black 0.473 0.499
Asian 0.015 0.123
Hispanic 0.196 0.397
Other 0.004 0.063
In Custody at Time of Arrest 0.011 0.105
Dismissed 0.297 0.435
Convicted 0.690 0.462
Acquitted 0.011 0.106
Guilty Plea 0.550 0.498
Jail Overcrowding 1.056 0.222

Notes: The maximum sentence length recorded was 1440 months. The
maximum numbers of charges and prior felony convictions are 69 and 91,
respectively. Levels of jail overcrowding range from 0.501 to 1.746. The raw
data set contains 72,602 observations, and 58,336 observations after remov-
ing cases with missing values for control variables.



JUDICIAL SELECTION AND CRIMINAL SENTENCING 115

adjudication outcome is not reported for 10,576 cases, but for those that are
reported, 69 percent resulted in conviction, of which roughly 80 percent
were pleaded. Only 1 percent of cases ended in acquittal, while 29.7 percent
of the cases were dismissed. Roughly 39 percent of defendants are incarcer-
ated (about half of those convicted), and the average sentence is around
30 months. Roughly 65 percent of the defendants are first-time felons.
About half of the cases are decided by elected judges. Jails are on average
slightly overcrowded—on average, they are at 105 percent of their rated
capacity—but this figure varies from jails that are half full to those running
at 175 percent of their rated capacity.

Table 6.3 reports the incarceration rates and conditional mean sentence
lengths of defendants by the nature of conviction charges and by judicial selec-
tion method. Elected judges generally convict fewer defendants in all catego-
ries of crime. At the 10 percent significance level, elected judges incarcerate
more of the defendants with convictions in assault, theft, weapon, other vio-
lent, other property, and other drug felonies. Elected judges also pass longer
sentences (at 10 percent significance) in cases involving robbery, burglary,

Table 6.3 Rates of Incarceration and Mean Sentence Lengths, by Conviction Charge and
Judicial Selection System

Elected Appointed
Number  Percentage Mean Number  Percentage Mean
of cases  incarcerated  sentence  of cases  incarcerated sentence
length? length?
Conviction Charge
Murder 72 97.1 389.2 109 97.1 374.1
Rape 175 84.4 118.3 198 79.3 113.9
Robbery 726 89.7 85.1*** 1291 87.4 65.0%**
Assault 677 75.9*** 435 1649 68.7*%** 36.0
Other violent 525 76.4* 31.0 711 71.9* 40.4
Burglary 1229 75.7 42.9*** 2058 77.8 33.2%**
Theft 1711 70.8*** 24.8*** 2527 64.1*** 20.3%**
Other 1705 59.8* 22 4*** 1925 56.7* 2].2%**
property
Drug 2208 76.7 37.1*** 4501 78.2 29.1***
trafficking
Other drug 2766 68.8*** 20.7 3292 64.2%** 20.8
Weapon 551 68.7* 17.89** 811 64.2* 30.7**
Driving 431 81 10.81 660 779 12.6
Other Public 443 69.3 12.2%** 470 64.8 21.03***
Unknown 51 56.3** 17.0 146 74.8*%* 221
felony

Notes: * Significant at 10 percent; ** significant at 5 percent; *** significant at 1 percent (two-tailed
t-test for difference in the means).
* Means are conditional upon incarceration.
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theft, other property, and drug trafficking, while appointed judges pass longer
sentences in cases involving weapon and other public felony charges.

Empirical Model and Estimates

We analyze the incarceration decision and the length of imposed sentence
decisions in a two-step procedure, following Heckman (1976), noting that
only convicted defendants are incarcerated and only those who receive
incarceration are sentenced to any time in jail or prison. To successtully
estimate a two-stage selection model we have to find factors that influence
the incarceration decision, but not the length of sentence. Jail overcrowd-
ing, whether the defendant is on parole, probation, or is a fugitive at the
time of trial, and whether the defendant has been rearrested before the trial
are factors that will influence the incarceration decision, but not the sen-
tence length, and these variables can serve as instruments that allow us to
properly identify the model.

The incarceration decision is estimated first using a Probit model. The
indicator variable for incarceration is regressed on the set of explanatory vari-
ables listed in table 6.4 for the sample of all 58,336 observations in which
there was a conviction, and for which we have data on all the control vari-
ables. Table 6.4 summarizes the predicted effects of each of our variables of
interest upon judges’ incarceration decisions, and upon the length of imposed
sentences conditional upon a decision to incarcerate. The resulting first-stage
model is:

Pycare = F(Bo + X181+ X5:B5; + X5,83:) (6.3)

Table 6.4 Predicted Effects of Variables Upon Incarceration and
(Conditional) Sentence Length

Variable Incarceration Sentence length
(Conditional)

Elected judge presiding + +/—
Number of prior felony convictions + +
No prior felony convictions - -
Number of charges + +
Female defendant - -
Guilty plea

Race

In custody at the time of arrest
Overcrowded jail

Three strikes

On probation at the time of arrest
On parole at the time of arrest
Rearrested prior to trial

Fugitive

v o+
v

+
+

+ o+ o+ o+ o+
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where X| is a vector of case characteristics (such as conviction charge),

X, is a vector of defendant characteristics (such as the defendant’s age), and

X; is a vector of jurisdiction characteristics (such as whether an elected
judge is presiding.

The second-stage regression estimates the length of sentences. The model
controls for selection effects by including the inverse Mills ratio of the pre-
dicted probability of being incarcerated, as computed from the first-stage
Probit regression. Besides the inverse Mills ratio, the factors that determine
the length of the sentence include many variables that predict the likelihood
of incarceration. The model is:

Timemaxl; = By + 21,81, + 2,82, + Z3,83,+ €, (6.4)

where Z|, Z,, and Z; represent the same three categories of variables as in
equation (6.3), and ¢; is the error term.

The marginal effects from the first-stage Probit are reported in the first
column of table 6.5, while the results of the second-stage equation are
reported in the second column of the same table. Generally, repeat offenders,
those who commit multiple crimes or those who commit “harder” crimes,
pose a higher crime risk if not put in prison and can expect a stiffer sentence.
Thus, we expect the number of total charges, number of previous felony
convictions, and the seriousness of the crime to have a positive impact on
both the likelihood of incarceration and the length of sentence. Indeed, each
previous felony offense increases the likelihood of incarceration by 1.4 percent
and the expected sentence length by 2.04 months.!? Similarly, first-time fel-
ons are 16.4 percent less likely to be incarcerated and receive sentences that
are 3.18 months shorter, conditional upon incarceration. Each additional
charge increases likelihood of incarceration and sentence length by
1.6 percent and 1.88 months respectively.

Our models control for the severity of the conviction charge, although we
do not report the coefficients in tables 6.5 and 6.6. The conviction charge is
the most serious charge for which the defendant was convicted. The coefti-
cients are in line with expectations, as defendants committing more serious
crimes are more likely to be incarcerated and receive longer sentences. Judges
are more lenient on females both in likelihood of incarceration and sentence
length. Female defendants are 5.2 percent less likely to be incarcerated, and
receive sentences that are 2.72 months shorter on average. Defendants can also
enter into plea bargains and, as the summary statistics in table 6.2 show, the
vast majority do. Depending on the structure of the plea bargain population,
it is possible that those who plea bargain are more likely to be incarcerated, as
the terms of the plea bargain typically involve accepting a sentence, albeit a
shorter one. These effects are apparent in the results, as those who enter into a
plea bargain are much more likely to be incarcerated (50.6 percent), but with
sentences that are, on average, nearly five years shorter, given incarceration.

Consistent with Mustard’s (2001) findings, we expect that minorities are
more likely to receive incarceration and receive longer sentences. We find
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Table 6.5 Incarceration and Sentence Length Models (Judges Grouped by Initial Selection
Method)

Incarceration® Sentence Lengthft
Elected judge presiding 0.036 —6.74
(4.20)** (5.48)**
Number of prior felony convictions 0.014 2.039
(6.50)** (6.10)**
No prior felony convictions —0.164 -3.175
(19.99)** (2.42)*
Number of charges 0.016 1.879
(8.16)** (3.87)**
Female defendant —0.052 —-2.723
(7.73)** (3.43)**
Guilty plea 0.506 —55.877
(72.73)** (10.53)**
Black 0.042 0.252
(6.73)** (0.19)
Hispanic 0.066 -1.172
(8.58)** (0.76)
Asian 0.02 —8.583
(0.82) (3.17)**
Other 0.007 3421
(0.18) (1.26)
In custody at the time of arrest 0.183 9473
(7.09)** (1.62)
Overcrowded jail —0.002
(0.12)
Three strikes 0.062
(3.75)**
On probation at the time of arrest 0.076
(9.77)**
On parole at the time of arrest 0.129
(11.05)**
Rearrested prior to trial 0.047
(4.81)**
Fugitive 0.094
(5.41)**
Observations 58,336 56,381

Robust z-statistics in parentheses

* Significant at 10 percent; ** significant at 5 percent; *** significant at 1 percent.

T Dependent variable is a binary variable equal to 1 if defendant is incarcerated, 0 otherwise. Also included
are: dummy variables for conviction offense, state fixed effect dummies, year dummies, legal
representation dummies (public defender omitted), age of the defendant, age square, dummy variable for
defendants under 18 years of age. Marginal effects (result of dprobit command in Stata) are reported.

T Dependent variable is the sentence length in months, truncated at 1440 months. Also included are:
dummy variables for conviction offense, state fixed effect dummies, year dummies, legal representation
dummies (public defender omitted), age of the defendant, age square, dummy variable for defendants
under 18 years of age. Second-stage coefficients (result of Heckman command in Stata) are reported.

that blacks are 4.2 percent more likely to be incarcerated than white defen-
dants and Hispanics 6.6 percent more, while the likelihood of incarceration
for Asians and other races is not significantly different from that for whites.
However, after controlling for the likelihood of incarceration, minorities do
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Table 6.6 Incarceration and Sentence Length Models, Re-Classifying as Elected Judges
Those Appointed Judges Who Are Subject to Retention Elections

Incarceration® Sentence Lengthft
Elected judge presiding 0.116 —27.957
(8.76)** (7.99)**
Number of prior felony convictions 0.015 2.039
(6.58)** (6.10)**
No prior felony convictions —0.162 —3.536
(19.71)** (2.71)**
Number of charges 0.016 1.942
(8.03)** (3.98)**
Female defendant —0.052 —2.837
(7.71)** (3.57)**
Guilty plea 0.507 —55.812
(72.90)** (10.48)**
Black 0.043 0.401
(6.83)** (—0.30)
Hispanic 0.065 -091
(8.51)** (—0.59)
Asian 0.02 —8.113
(=0.79) (3.01)**
Other 0.01 2.319
(—0.26) (—0.87)
In custody at the time of arrest 0.184 9.115
(7.11)** (—1.55)
Overcrowded jail 0
(—0.03)
Three strikes 0.062
(3.73)**
On probation at the time of arrest 0.077
(9.84)**
On parole at the time of arrest 0.128
(10.97)**
Rearrested prior to trial 0.046
(4.78)**
Fugitive 0.091
(5.36)**
Observations 58,336 56,381

Robust z-statistics in parentheses.

* Significant at 10 percent; ** significant at 5 percent; *** significant at 1 percent.

TDependent variable is a binary variable equal to 1 if defendant is incarcerated, 0 otherwise. Also included
are: dummy variables for conviction offense, state fixed effect dummies, year dummies, legal
representation dummies (public defender omitted), age of the defendant, age square, dummy variable for
defendants under 18 years of age. Marginal effects (result of dprobit command in Stata) are reported.

T Dependent variable is the sentence length in months, truncated at 1440 months. Also included are:
dummy variables for conviction offense, state fixed effect dummies, year dummies, legal representation
dummies (public defender omitted), age of the defendant, age square, dummy variable for defendants
under 18 years of age. Second-stage coefficients (result of Heckman command in Stata) are reported.

not receive significantly sentences different from whites receive, except for
Asians, who receive sentences that are on average eight months shorter than
those for whites. Finally, defendants in custody are more likely to receive
incarceration, as this typically just represents an extension of their current
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sentence, with the model estimating a 9.47-month average increase in sen-
tence length.

Now turning to examine the variables that appear only in the first-stage
model, we expect overcrowding of jails to decrease the probability of a defen-
dant being incarcerated, but the estimation shows the magnitude of the
effect to be statistically insignificant. Since three-strikes laws provide for
mandatory incarceration of repeat felons, the sign on the three-strikes
dummy should be positive. The data support this hypothesis, as being sub-
ject to three-strikes legislation increases a felon’s likelihood of incarceration
by 6.2 percent. Similarly, as defendants who were on parole or probation at
the time of arrest, those who were fugitives at the time of trial, and those
rearrested prior to the trial, all show higher propensities to commit further
crimes if released, we expect that they should be more likely to be incarcer-
ated. This is indeed the case. The likelihood of incarceration is increased for
each factor, with estimates of 7.6, 12.9, 4.7, and 9.4 percent for the indicator
variables for being on probation, being on parole, being rearrested prior to
trial, and being a fugitive, respectively. As controls in both stages, in addi-
tion to the indicators for conviction charges mentioned previously, we added
the age of the defendant, age squared, and indicator variables for a defendant
under age 18, and type of legal representation. We also use indicators to
control for unobservable state-specific effects, particularly differences in state
laws, and for the year, to control for year-specific effects across states. This is
consistent with methodology reported in Besley and Case (2003) and
Shepherd (2002).

Finally, we look at the elected versus appointed judges. Following the
logic of the model we developed earlier, the coefficient on the dummy vari-
able representing an elected judge should be positive in the first-stage mod-
els, as elected judges should be more likely to incarcerate the defendant. In
the second stage, the coefficient could be either positive or negative, although
the net effect of the influences mentioned in the section “Theoretical
Difterences in the Costs and Benefits of Appointed and Elected Judges” is
likely to favor shorter sentences. We find that elected judges are 3.6 percent
more likely to incarcerate the defendant, yet elected judges pass sentences
(conditional on incarceration) that are 6.74 months shorter than those passed
by appointed judges.

As a sensitivity test of our central hypothesis, we also estimated the
results in a model that groups elected judge counties together with coun-
ties that have appointed judges facing retention elections. The results, as
seen in table 6.6, further support our central hypothesis, as the trade-off
between incarceration and sentence length is exacerbated. As seen in
table 6.6, the elected judge variable, which here indicates both elected
judges and appointees facing retention elections, shows that elected judges
are almost 12 percent more likely to incarcerate convicted defendants,
while appointed judges hand down sentences that are more than two years
longer on average.
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CONCLUSION

The model that we develop in this chapter suggests that when controlling for
case characteristics, time effects, and state effects, elected judges make sen-
tencing decisions that lead to higher incarceration rates, but with shorter
sentences than those issued by appointed judges. This is consistent with the
trade-oft that the appointing bodies face, where the desire to appear to be
tough on crime conflicts with the need to provide funds to house prisoners.
State-level appointing bodies, more accountable for violations of budgetary
constraints than are local judges, can pressure appointed judges to decrease
the number of short-term incarcerations. This reduces prison population
pressures, and has the side effect of yielding higher average sentences. This
behavior allows the appointing body to allocate funds to different pending
issues while still appearing to be “tough on crime.” In effect, the current
appointing body is able to pass some costs of appearing “tough on crime” to
future generations of politicians.

Elected judges also act in accordance with incentives provided by vot-
ers. By incarcerating more defendants elected judges are able to pass the
cost of crime deterrence in their county to the rest of the state, which
should be in line with local voters’ preferences. Furthermore, even (ini-
tially) appointed judges cater to local voters in those counties where reten-
tion elections determine whether the judge continues beyond the initial
appointment.

Despite the idealistic call for judges to be purely “independent interpret-
ers of the law,” our results demonstrate that judges respond to the political
incentives created by their jurisdiction’s method of judicial selection.
Knowing that judges do indeed act as do other rational agents in the political
system, communities, citizens, and reformers are well advised to explicitly
consider the rational self-interest of judges as well as those of opposing advo-
cates when crafting regulations or designing new institutions.

NOTES

1. Brace and Hall (1990, 1993, 1995), Canon and Jaros (1970), Hall (1995), and
Hall and Brace (1996), all of which we discuss below.

2. Table 6.1 details these subtleties. For instance, some of the states where judges
are appointed use merit selection through a nominating commission, while oth-
ers do not. Some states select judges through partisan elections, while other
states have nonpartisan elections. The reappointment rules vary widely as well, as
some states where judges are elected prescribe retention elections (an up-or-
down referendum upon the incumbent) at the end of the term (as do some states
where judges are initially appointed), while other states require reelection cam-
paigns against a possible field of challengers. Yet other states use a mix of elec-
tion and appointment methods, depending on the court level, and in Arizona,
reappointment rules vary according to the population size of a county.
Furthermore, both initial terms and term length after retention vary across states
in a manner that does not suggest a systematic pattern. Initial terms vary
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from one year in Florida, to the appointment until the age of 70 in
Massachusetts.

. The former cost includes defensive expenditures (e.g., installing antiburglar

alarms), which are a direct cost of preventing crime.

. We here present no theoretical reason to expect the job satistaction of appointed

judges to systematically differ from that of elected judges, after controlling for
other jurisdictional variables in the model. We differentiate the utilities only to
establish that this is a parameter open for future conjecture.

. Besley and Coate (2000) develop a model of how the bundling of policies influ-

ences the behavior of appointed and elected regulators.

. We do not claim that elected judges are necessarily more lenient on the defen-

dants, but simply that appointed judges issue, on average, longer sentences as a
consequence of the incarceration/sentence length trade-oft.

Of course, the judge cannot completely indulge in this behavior because of two
factors: first, the existence of higher courts that can overturn the judgment
(especially in those states with an elected general jurisdiction judiciary combined
with appointment of higher court judges), and second, the regulators can with-
draw their party’s support for the judge if he or she “crosses the line,” which can
be especially effective in states with partisan election systems.

. http://www.ajs.org

There have been, however, adjustments in details of selection (e.g., eligibility
requirements, adjustment to procedure, and so on). Although quantifying these
and analyzing their impact would be an interesting topic, it is outside the scope
of this chapter. Most of the adjustments were to procedures for selection of
higher court judges.

Throughout this subsection, we use phrases such as “percent more likely” and
“percent less likely” to describe what are actually percentage point changes in
the expected probability of incarceration, P,

incarc*



CHAPTER 7

EcoNnoMic DEVELOPMENT TAKINGS AS
(GOVERNMENT FAILURE

Ilya Somin

INTRODUCTION

In The Wealth of Nations, Adam Smith famously argued that decentralized
market transactions generate wealth “by an invisible hand” (Smith 1976)
and that they usually achieve this end better than direct governmental efforts
to control the allocation of resources. Takings for “economic development”
are based on the exact opposite assumption: that resources will often fail to
generate as much wealth as they should unless their allocation is controlled
by the visible hand of the state. Unfortunately, the visible hand of eminent
domain often destroys as much wealth as it creates and too easily becomes a
grasping hand serving the interests of the politically powerful at the expense
of the targeted weak.

As a general rule, economic development takings represent a failure of the
political process, not a useful tool for promoting economic growth. Far from
curing market failure, as advocates claim, economic development takings
represent an almost textbook example of government failure in the legal sys-
tem, under which organized interest groups use the power of government to
benefit themselves at the expense of a poorly organized and often “rationally
ignorant” public.!

The Supreme Court’s recent decision in Kelo v. City of New London, which
upheld development condemnations in a close 5—4 vote, has focused national
attention on the issue of economic development takings (545 U.S. 469
[2005]). Kelo and recent state court decisions have rekindled the debate over
whether government can condemn private property and transfer it to new
private owners for the purpose of promoting “economic development.” Both
the Fifth Amendment to the federal Constitution and all state constitutions
contain a “public use clause” that prohibits government from taking private
property except for a “public use.”? In the nineteenth century, these provi-
sions were often interpreted in such a way as to forbid most takings that
transfer condemned private property to other private parties.> However, over
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the last 50 years, the U.S. Supreme Court and many state courts allowed that
restriction on the condemnation power to atrophy.

In the leading 1984 case of Hawaii Housing Awuthority v. Midkiff, the
Supreme Court held that condemnations and private-to-private transfers are
acceptable under the public use provision of the Takings Clause, so long as
they are “rationally related to a conceivable public purpose” (467 U.S. 229,
[1984], at 241). As a result of Midkiff and similar decisions in many state
courts, local governments have been able to undertake so-called economic
development takings—transfers from one owner to another simply because
the new owner is expected to make a greater contribution to the local econ-
omy. A 2002 treatise concludes that “nearly all courts have settled on a
broader understanding [of public use] that requires only that the taking yield
some public benefit or advantage” (Dana and Merrill 2002).* This statement
was not entirely accurate even at the time it was written,® but it did reflect
the dominant view of the late twentieth century.

More recently, however, the public use issue has been dramatically
reopened. In Kelo v. New London, the U.S. Supreme Court upheld the eco-
nomic development rationale in a surprisingly narrow 5—4 decision (545 U.S.
469 [2005]). Kelo followed closely after County of Wayne v. Hathcock (684
N.W.2d 765 [Mich. 2004]), in which the Michigan Supreme Court over-
ruled Poletown Neighborhood Council v. City of Detroit (304 N.W.2d 455
[Mich. 1981]), the most famous earlier decision justifying economic develop-
ment takings.® While it was not the first decision upholding so-called eco-
nomic development takings,” Poletown was by far the most widely publicized.
The notoriety stemmed from the massive scale of Detroit’s use of eminent
domain: destroying an entire neighborhood and condemning the homes of
4,200 people, as well as numerous businesses, churches, and schools, so that
the land could be transferred to General Motors for the construction of a
new factory (Somin 2004a).

In addition to the highly publicized cases of Hathcock and Kelo, the
supreme courts of Illinois, Oklahoma, Ohio, and South Carolina have
recently invalidated or significantly restricted the economic development
rationale for takings.® Eleven state supreme courts now categorically forbid
virtually all economic development takings,” and several others, at the very
least, restrict them.!? In the wake of Kelo, a massive political backlash against
economic development takings has emerged, resulting in new legislation
restricting eminent domain authority in 43 states.!! Similar measures have
been enacted by Congress and in an executive order by President George
W. Bush (Somin 2009, 2149-53).

Legal rules permitting economic development takings allow politically
powerful interest groups to “capture” the condemnation process for the pur-
pose of enriching themselves at the expense of the poor and politically weak.
While such takings are not the only type of condemnation subject to this
kind of abuse, they are especially vulnerable to it because “economic devel-
opment” can justify almost any condemnation that transfers property to a
commercial enterprise. Several other aspects of economic development
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takings also exacerbate the danger, including the failure to require the new
owners of condemned property to actually provide the economic benefits
that supposedly justify condemnation in the first place, and the refusal of
courts to consider the social costs of condemnation as well as the claimed
benefits.

EconoMIc DEVELOPMENT TAKINGS AND
THE POLITICAL PROCESS

The Economic Development Rationale Can Justify Almost
Any Taking That Benefits a Commercial Enterprise

The main danger posed by “economic development” takings is the possibil-
ity that this rationale can be used to condemn virtually any property for
transfer to a private commercial enterprise. As the Michigan Supreme Court
explained in Hathcock:

[The] “economic benefit” rationale would validate practically any exercise of
the power of eminent domain on behalf of a private entity. After all, if one’s
ownership of private property is forever subject to the government’s determi-
nation that another private party would put one’s land to better use, then the
ownership of real property is perpetually threatened by the expansion of plans
of any large discount retailer, “megastore,” or the like. (Hathcock, at 786,
emphasis in original)

Courts in at least two of the other states that forbid economic develop-
ment takings have reached the same conclusion. In 2002, the Supreme Court
of Illinois refused to allow a “contribution] to economic growth in the
region” to justify a taking because such a standard could justify virtually any
condemnation that benefited private industry since “every lawful business”
contributes to economic growth to some degree.!? Similarly, the Supreme
Court of Kentucky banned the economic development rationale in 1979
largely because “[w]hen the door is once opened to it, there is no limit that
can be drawn” (Owensboro v. McCormick, 581 SW.2d 3 [Ky. 1979] at 8).13
The U.S. Supreme Court dissenters in Kelo have also focused on this threat,
warning that “nearly all real property is susceptible to condemnation on the
Court’s theory” that the economic development rationale is a sufficient jus-
tification (Kelo, at 504 [O’Connor, J., dissenting]).

Those decisions and dissents may slightly overstate the case, but their
main point is sound. Economic development can rationalize virtually any
taking that benefits a private business because any such entity can claim
that its success might “bolster the economy.” It is perhaps possible to try to
limit the scope of the development rationale by requiring that the eco-
nomic benefit gained exceed some preset minimum size. This, indeed, is
what the Poletown court tried to do when it held that the benefit must be
“clear and significant” (Poletown, at 458). Yet this amounts simply to say-
ing that any taking benefiting a sufficiently large business enterprise can
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qualify. Moreover, this rationale actually creates perverse incentives to
increase the amount of property condemned for any given project
(Somin 2004a).

Even some of the defenders of the economic development rationale admit
that it is extraordinarily broad. At the Kelo oral argument, Justice Sandra Day
O’Connor asked New London’s counsel Wesley Horton whether the economic
development rationale would allow condemnation of “a Motel 6 [if] a city
thinks ‘if we had a Ritz-Carlton, we’d get higher taxes.”” Horton answered that
that would be “OK.” (Kelo, U.S. Supreme Court Oral Argument Transcript,
2005 WL 529436 at 20-21). In response to Justice Antonin Scalia’s question
asking whether “[y]ou can take from A and give it to B, if B pays more in taxes,”
Horton answered “[y]es, if it’s a significant amount” (at 21).

Almost any condemnation that benefits a large business at the expense of
a smaller competitor, a residential owner, or a nonprofit organization, could
be rationalized on the grounds that there would be a “significant” increase
in tax revenue. Residential owners and especially nonprofit organizations
(which generally do not pay taxes on their property) are especially vulnera-
ble.'* While the economic development rationale may not be literally limit-
less, it is certainly close to it.

The Absence of Binding Obligations on New Owners of
Condemned Property

The danger of abuse created by the economic development rationale has
been exacerbated by courts’ failure to require new owners of condemned
property to actually provide the economic benefits that justitfied condemna-
tion in the first place. The imposition of such obligations probably would not
climinate all the harm created by economic development takings. But their
absence is likely to exacerbate it.

The lack of a binding obligation creates incentives for public officials to
rely on exaggerated claims of economic benefit that neither they nor the new
owners have any obligation to live up to. Courts in a number of jurisdictions
have held that property cannot be condemned without assurances that it will
be employed only for public uses that are precisely specified in advance.'®
Unfortunately, decisions permitting economic development takings depart
from this principle.

1. Poletown’s failure to impose binding legal obligations on the new
owners of condemned property

The Poletown court upheld the massive condemnations in Detroit primarily,
if not solely, because of the “clear and significant” economic benefits that
the GM factory was expected to provide for the city. Indeed, the majority
suggested that if the expected benefits were not so great, “we would hesitate
to sanction approval of the project” (Poletown, at 459). This fact renders all
the more dubious the court’s failure to require either the city or GM to
ensure that the expected benefits would actually materialize.
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Yet, as Justice Ryan emphasized in his dissenting opinion, the court failed
to impose even minimal requirements of this kind.'® Cizy of Detroit v. Vavro,
a 1989 Michigan Court of Appeals decision interpreting Poletown, con-
firmed Ryan’s view, holding that “a careful reading of the Poletown decision
reveals that...a binding commitment [to provide the economic benefits used
to justify condemnation] is unnecessary in order to allow the city to make
use of eminent domain” (442 N.W.2d 730 [Mich. Ct. App. 1989], at
731-732.) Indeed, the Vavro court went on to conclude that Poletown did
not even require the new owner to proceed with the project that was initially
used to justify the condemnation, much less proceed with it in a way that
provided some predetermined level of economic benefit to the public.!”

2. Inflated claims of economic benefit in Poletown

The Poletown condemnations dramatically illustrate the danger of taking
inflated estimates of economic benefit at face value. The City of Detroit and
GM claimed that the construction of a new plant on the expropriated prop-
erty would create some 6,150 jobs (Poletown, at 467 [Ryan, J., dissenting]).
The estimate of “at least 6,000 jobs” was formally endorsed by both Detroit
mayor Coleman Young and GM chairman Thomas Murphy.!® Yet neither
the city nor GM had any legal obligation to actually provide the 6,000 jobs
or the other economic benefits they had promised.

The danger inherent in this arrangement was apparent even at the time.
As Justice Ryan warned in dissent, “there are no guarantees from General
Motors about employment levels at the new assembly plant...[O]nce [the
condemned property] is sold to General Motors, there will be no public con-
trol whatsoever over the management, operation, or conduct of the plant to
be built there” (Poletown, at 480). “[O]ne thing is certain,” Ryan empha-
sized, “[t]he level of employment at the new GM plant will be determined by
private corporate managers primarily with reference, not to the rate of
regional unemployment, but to profit” (Poletown, at 480). Justice Ryan’s
warning was prescient. The GM plant opened two years late; and by 1988—
seven years after the Poletown condemnations—it employed “no more than
2,500 workers” (Michael 2001, 300). Even in 1998, at the height of the
1990s economic boom, the plant “still employed only 3,600” workers, less
than 60 percent of the promised 6,150 (Michael 2001, 325).

3. Inability to impose binding obligations as a systematic weakness of
the economic development rationale for condemnation

The failure to impose any binding obligations on the new owners of prop-
erty is not an idiosyncrasy limited to any one state. The same problem is
evident in every state that permits economic development takings.

The Kelo case itself was remarkably similar to Poletown in this respect. As
the dissenting opinion in Connecticut supreme court in Kelo pointed out,
“[t]here are no assurances of a public use in the development plan [under
which the owners’ property was condemned]; there was no signed develop-
ment agreement at the time of the takings; and all of the evidence suggests
that the economic climate will not support the project so that the public
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benefits can be realized” (Kelo, at 602 [Zarella, J., dissenting]). Years after
the condemnations were upheld by the U.S. Supreme Court, the New
London development plan, used to justify the Kelo condemnations, had little
prospect of success. The plan’s poor outlook is the result of “contract disputes
and financial uncertainty” and the unwillingness of investors to commit to a
flawed project, not just the adverse publicity resulting from the public back-
lash against the Supreme Court’s decision (Kelo, at 602).

Like Connecticut, other states that allow economic development con-
demnations also fail to require either the government or the new owners to
actually provide the promised public benefits.!? Thus, Poletown and Kelo
highlight a systematic shortcoming of the economic development rationale
generally. It is not an idiosyncratic problem confined to Connecticut and
pre-Hathcock Michigan.

Why would such a systematic legal failure arise? I suggest two tentative
explanations. First, requiring a binding commitment to the creation of
specific economic benefits for the community might severely constrain
the discretion of the new owners, thereby possibly leading to inefficient
business practices. For example, if GM had been required to ensure that at
least 6,000 workers were employed at the Poletown plant, it might have
been forced to forgo efficient labor-saving technology. Courts may well be
reluctant to intrude so severely on the new owners’ business judgment.
While this is a serious problem with requiring binding commitments, it
also provides a strong argument against permitting economic develop-
ment takings in the first place. If there is no effective way to ensure that
the promised economic benefits of condemnation are actually provided,
this circumstance supports the Hathcock court’s conclusion that economic
development projects are best left to the private sector (Hathcock, at 783—
784). Moreover, mandating the employment of a particular minimum
number of workers might only exacerbate the market distortion caused by
the use of eminent domain to artificially reduce the cost of land for the
firm in question. Both factors will tend to cause overinvestment in the
project in question.

A second possible explanation is that some judges may have an unjustified
faith in the efficacy of the political process and thus may be willing to allow
the executive and legislative branches of government to control oversight of
development projects. For example, the Poletown majority emphasized that
courts should defer to legislative judgments of “public purpose” (Poletown,
at 458-459). Whatever the general merits of such confidence in the political
process, it is seriously misplaced in situations in which politically powerful
interest groups can employ the powers of government at the expense of the
relatively weak.?®

4. Lack of binding obligations increases the danger of interest group
capture

In the absence of any binding obligations to deliver on the promised eco-
nomic benefits, nothing prevents municipalities and private interests from
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using inflated estimates of economic benetits to justify condemnations and
then failing to monitor or provide any such benefits once courts approve the
takings and the properties are transferred to their new owners.

Localities and businesses can sometimes circumvent the public use
requirement simply by overestimating the likely economic benefits of a con-
demnation. Municipalities may overestimate intentionally, or they may sim-
ply take a private business’ inflated estimates at face value. Both business
interests and political leaders dependent on their support have tremendous
incentives to overestimate the economic benefits of projects furthered by
condemnation. Courts are in a poor position to second-guess seemingly
plausible financial and employment estimates provided by officials. Even if
governments and businesses do not engage in deliberate deception, there is
a natural tendency to overestimate the public benefits and the likelihood of
success of projects that advance one’s own private interests.?! For example,
government officials and major league sports owners repeatedly claim that
public financing for sports stadiums will create major economic benefits for
cities, despite overwhelming evidence to the contrary.?? Whether corporate
and government leaders deliberately lie or honestly believe that “what is
good for General Motors is good for America,” the outcome is likely to be
the same.

Ignoring the Costs of Condemnation

An especially striking aspect of the Poletown decision was the majority’s fail-
ure to even mention the costs imposed by condemnation on the people of
Poletown or the city of Detroit as a whole. Unfortunately, this problem is not
confined to Michigan’s Poletown-era jurisprudence; it also arises in other
states that permit economic development takings.

1. The economic costs of Poletown
The Poletown case dramatically illustrates how the promised economic ben-
efits of condemnations often fail to materialize and are outweighed by the
massive costs. Not only did the new GM plant create far fewer jobs than
promised,?® but the limited economic benefits the plant did create were
probably outweighed by the economic harm the project caused the city.
According to estimates prepared at the time, the “public cost of preparing
a site agreeable to. .. General Motors [was] over $200 million,” yet GM paid
the city only $8 million to acquire the property (Poletown, at 470 [Ryan, J.,
dissenting]). Eventually, the costs of the condemnation rose to some $250
million (Somin 2004a, 1018). In addition, we must add to the costs borne
by the city’s taxpayers, the economic damage inflicted by the destruction of
some 600 businesses and 1,400 residential properties (Michael 2001).2*
Although we have no reliable statistics on the number of people employed by
the businesses destroyed as a result of the Poletown condemnation,?® it is
quite possible that more workers lost than gained jobs as a result of the
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decision. If we conservatively assume that the 600 eliminated businesses
employed an average of slightly more than four workers, the total lost work
force turns out to be equal to or greater than the 2,500 jobs created at the
GM plant by 1988.2¢ And this calculation does not consider the jobs and
other economic benefits lost as a result of the destruction of numerous non-
profit institutions such as churches, schools, and hospitals. Overall, even if
we consider the Poletown condemnation’s impact in narrowly economic
terms, it is likely that it did the people of Detroit more harm than good.

The failure of the Poletown takings to produce any clear net economic
benefit for the city has significance beyond the case itself. In Poletown, the
magnitude of the economic crisis facing Detroit and the detailed public
scrutiny given to the city’s condemnation decision led the court to conclude
that the economic benefit of the taking was particularly “clear and signifi-
cant.” The court even went so far as to say that, “[i]f the public benefit was
not so clear and significant, we would hesitate to sanction approval of such
a project” (Poletown, at 459). If the claimed “public benefit” of even so
“clear” a case as Poletown ultimately turned out to be a mirage, it seems
unlikely that courts will do any better in weighing claims of economic
benefit in more typical cases where the evidence is less extensive and less
closely scrutinized.

2. Ignoring costs in other states
Other states that continue to permit economic development takings also give
little or no consideration to the harm they cause. In Kelo, the Connecticut
supreme court conceded that the plaintiff property owners in the case would
suffer serious harm if forced out of their homes and businesses.?” In addi-
tion, some $80 million in taxpayer money had been allocated to the develop-
ment project, without any realistic prospect of a return that rises above a tiny
fraction of that amount (Kelo, 843 A.2d 500 [Conn. 2004] [Zarella, J., dis-
senting], at 596-600). Yet the court refused to consider the significance of
those massive costs, claiming “the balancing of the benefits and social costs
ofa particular project is uniquely a legislative function” (Kelo [Conn. 2004],
at 541, note 58). The U.S. Supreme Court agreed, emphasizing that “we
decline to second-guess the City’s considered judgments about the efficacy
of'its development plan” (Kelo, at 488). Contrary to the Connecticut court,
the political process often cannot be depended on to give due consideration
to the “social costs” of economic development takings; such condemnations
generally benefit the politically powerful, while the costs tend to fall on the
poor and politically disadvantaged. Yet the approach adopted in Poletown
and Kelo is similar to that followed in other states that permit economic
development condemnations.?® To this day, there is not a single state that
permits economic development takings, yet requires the government to pro-
vide proof that the economic benefits of condemnation will exceed the
Ccosts.

The same problem recurs with “blight” condemnations, takings justified
by the allegedly dilapidated or unsafe state of the property in question. For
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example, the Supreme Court’s landmark 1954 decision in Berman v. Parker
(348 U.S. 26 [1954]), which held that blight condemnations are permissible
under the Takings Clause, simply ignored the costs inflicted on the over
5,000 lower-income African American residents who were expelled from the
area condemned.?’

3. Nonmonetary costs of economic development takings

In addition to the economic costs to communities and homeowners, eco-
nomic development takings also inflict major nonpecuniary costs on their
victims by destroying communities and forcing residents to relocate to less
desired locations. As Jane Jacobs (1961, 5) explained in her classic 1961
study,

[Pleople who get marked with the planners’ hex signs are pushed about,
expropriated, and uprooted much as if they were the subjects of a conquering
power. Thousands upon thousands of small businesses are destroyed. ... Whole
communities are torn apart and sown to the winds, with a reaping of cynicism,
resentment and despair that must be seen to be believed.

While “fair market value” may compensate homeowners and businesses
for part of the financial losses they incur, it does not compensate them for
the destruction of community ties, disruption of plans, and psychological
harm they suffer.3? These kinds of costs are known in the literature as losses
of the owners’ “subjective value.”! Scholars from a wide range of ideological
perspectives have reinforced Jacobs’ early conclusion that development con-
demnations inflict enormous social costs that go beyond their “economic”
impact, narrowly defined.3? The existence of such large uncompensated costs
exacerbates the danger posed by government failure in the decision to under-
take economic development condemnations.

Economic Development Takings and Interest Group
“Capture” and Rent Seeking

Obviously, economic development takings are not the only exercises of the
eminent domain power vulnerable to rent seeking and capture by interest
groups seeking to use the powers of government for their own benefit.
Indeed, interest group capture of government agencies and rent seeking are
serious dangers for a wide range of government activities.>®* However, there
are three major reasons why economic development takings are especially
vulnerable to this threat: the nearly limitless applicability of the economic
development rationale; severe limits on electoral accountability caused by
low transparency; and time horizon problems.

1. Nearly limitless scope
As we have seen, the economic development rationale for takings can poten-
tially justify almost any condemnation that benefits a commercial enter-
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prise.®* Such a protean rationale for the use of eminent domain exacerbates
the danger of interest group capture by greatly increasing the range of inter-
est groups that can potentially use it. By the same token, it also increases the
range of projects that those interest groups can hope to build on condemned
land that is transferred to them; presumably, any project that might increase
development or produce tax revenue would be acceptable. Both factors tend
to increase the attractiveness of eminent domain condemnations as a means
of making political payofts to powerful interest groups.

2. Severely constrained electoral accountability

Interest group manipulation of economic development takings could be cur-
tailed if public officials responsible for condemnations faced credible threats
of punishment at the polls after they approved condemnations that reward
rent seeking. Unfortunately, such punishment is highly unlikely for three
important reasons. First, the calculation of the costs and benefits of most
development projects is extremely complex, and it is difficult for ordinary
voters to understand whether a particular project is cost-effective or not.
Studies have repeatedly shown that most voters have very little knowledge of
politics and public policy.3® Most are often ignorant even of basic facts about
the political system (Somin 1998, 416—419). Such ignorance is not an acci-
dent or a consequence of “stupidity.” It is in fact a rational response to the
insignificance of any one vote to electoral outcomes; if a voter’s only reason
to become informed is to ensure that she votes for the “best” candidate in
order to ensure that individual’s election to office, this turns out to be almost
no incentive at all because the likelihood that any one vote will be decisive is
infinitesimally small.3¢ Ignorance is likely to be an even more serious prob-
lem in a complex and nontransparent field such as the evaluation of eco-
nomic development takings.

While the same danger may exist with some traditional takings, these
usually at least produce readily observable benefits such as a road or a
bridge—public assets that can be seen and used by the average voter.
Moreover, these benetits usually become apparent as soon as the project in
question is completed. By contrast, the alleged public benefit of economic
development takings is a generalized contribution to the local economy that
the average citizen often will not notice, much less be able to measure.

Second, even if voters were much better informed, democratic account-
ability for economic development takings may often be inadequate. Unlike
with most conventional takings, the success or failure of a project made pos-
sible by economic development condemnations is usually apparent only years
after the condemnation takes place. In the Poletown case, the GM factory did
not even open until 1985, four years after the 1981 condemnations and two
years behind schedule (Wylie 1989). Moreover, not until the late 1980s did
it become clear that the plant would produce far less than the expected 6,000
jobs (Wylie 1989, 214215, Michael 2001).

By that time, of course, public attention had moved on to other issues,
and in any event, many of the politicians who had approved the 1981
condemnations might no longer be in office. Given such limited time
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horizons, a rational, self-interested Detroit political leader might well have
been willing to support the Poletown condemnations even if he anticipated
that the expected benefits would eventually fail to materialize. By the time
this became evident to the public, he could be out of office in any event. In
the meantime, he could benefit from an immediate increase in political sup-
port from General Motors and other private interests benefiting from the
taking.

Finally, the danger of government failure in this field is greatly exacer-
bated by the fact that the targets of economic development takings are usu-
ally poor and politically weak. Since World War II, some 3 to 4 million
Americans have been displaced by economic development and “urban
renewal” takings, most of them poor and minorities (Somin 2007a,269-270).
In the 1960s, urban renewal takings were sometimes referred to as “negro
removal,” because so many of them targeted poor African Americans
(Pritchett 2003, 47). A 2007 survey suggests that most recent economic
development takings also target the poor (Carpenter and Ross 2007).

Targeting the poor makes it less likely that the victims of economic devel-
opment takings will be able to effectively resist in the political process, even
in cases where the taking in question causes more economic harm than it
creates benefits. The poor suffer from a variety of disadvantages in the polit-
ical system. They are less likely to vote (see, e.g., Teixeira 1992, Wolfinger
and Rosenstone 1980), less likely to engage in other forms of political activity,
and of course less likely to make financial contributions to political cam-
paigns.?” In addition, the poor also have lower levels of political knowledge
than more affluent citizens (see, e.g., Caplan 2007, Carpini and Keeter 1996,
Somin 2004c). Low political knowledge makes it more difficult for poor
voters to determine what policies government officials are pursuing and
whether or not they serve the voters’ interests.3® Moreover, owing in part to
their low average levels of education, the poor are less likely than the affluent
to be able to make effective use of the information they do know, and more
likely to be misled by faulty reasoning or deception.®”

It could still be argued that abusive condemnations will be constrained by
the power of property owners over local governments. Because property
owners are the dominant interest in many localities,*’ they may be able to
use their political power to prevent inefficient economic development con-
demnations. However valid this argument is with respect to other functions
of local government, it is flawed when applied to economic development tak-
ings. Because of their nontransparent nature and the general problem of
widespread ignorance, property owners are unlikely to be able to determine
which development condemnations serve their interests and which do not.
Moreover, even in situations where voters do understand the trade-offs
involved, the relevant variable is not the political power of property owners
generally, but the power of those who are targeted for condemnation. The
targeting of the poor also reduces the likelihood of effective resistance. Even
if property owners are politically powerful as a group, this fact will not pre-
vent eminent domain abuse if such abuses usually target subsets of owners
who are politically weak.
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HoLbpouT PROBLEMS

The danger of government failure posed by economic development condem-
nations might be tolerable if they were needed to achieve their ostensible
objective: allowing socially beneficial development projects to go forward
without being blocked by “holdouts.” Large-scale development projects can
and do succeed without recourse to the power of eminent domain. Private
developers have effective ways to prevent and deal with potential holdouts.

Preventing Holdouts without Condemnation

The most common argument for economic development takings is that they
are necessary to facilitate economic development in situations where large-
scale projects require assembling a large number of lots owned by numerous
individuals. If the coercive mechanisms of eminent domain cannot be
employed, the argument asserts, a small number of “holdout” owners could
cither block an important development project or extract a prohibitively high
price for acquiescence.*!

For example, let us assume that a group of 50 contiguous properties with
separate owners are each worth $100 when in their current uses ($5000 in
all), but would be worth a total of $50,000 (an average of $1000 each) if
combined into a single large development project in order to build a factory.
There would thus be a net social gain of $45,000 ($50,000-$5000) from
combining the properties into a single tract. However, if the owners of the
separate properties know that a developer is trying to buy them all up in
order to build the factory worth $45,000 more than the current use of their
lands, any one of them could try to hold out and refuse to sell unless the
developer gives them, say, $5000. And it would be rational for the developer
to accede to this demand if it were made by only one owner; in such an even-
tuality the developer still makes a net gain of about $40,100 ($50,000-
$5000 [paid to the holdout]-$4900 [paid to the other 49 owners who, by
assumption, sell at the market price of $100]). However, if all 50 current
owners (or even just 10 of them) resort to the same strategic gambit, the
project will be blocked. In this scenario, payments to the owners will equal
or exceed the project’s expected profit. In theory, then, holdouts could block
many socially valuable assembly projects.

In analyzing holdouts, it is important to distinguish between “strategic
holdouts”—those who refuse to sell because they hope to obtain a higher
price and are holdouts in economic sense of the term—and “sincere dissent-
ers” who genuinely value their land more than the would-be developer does.
The former are attempting to take advantage of the developers’ assembly
problem in order to raise the price, as the above example illustrates. The lat-
ter, by contrast, are not attempting to get a better price but are instead
unwilling to sell because they genuinely place a high enough value on their
property that they prefer to keep it rather than accept any payment that the
buyer is willing to offer. For example, the property owners in Kelo and

«
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Poletown refused offers of increased compensation and repeatedly indicated
that their objective was to keep their homes rather than to obtain a higher
price from the condemning authority.*? As New London’s lawyer noted at
the Kelo oral argument, “there are some plaintiftfs who are not going to sell
at any price. They want to stay there” (Kelo, U.S. Supreme Court Oral
Argument Transcript, 2005 WL 529436 at 27).

In a situation where there are sincere dissenters, transferring their prop-
erty to a developer would actually lower the overall social value of the land
because, by definition, the dissenters value it more than the developer does.
An ideally efficient policy would, therefore, enable developers to prevent
strategic holdouts but not allow them to override the wishes of sincere
dissenters.

As is suggested by the existence of numerous large development projects
that did not rely on eminent domain, private developers have tools for deal-
ing with holdout problems without recourse to government coercion. For
reasons well summarized by Lloyd Cohen, holding out is not a simple strat-
egy: “The successful holdout requires accurate information and a high degree
of negotiating, bargaining, and bluffing skills” (Cohen 1991, 359). The
would-be strategic holdout needs to first know that there is an assembly
project going on and then be able to bargain effectively with those undertak-
ing the project. Developers seeking to prevent holdout problems must there-
fore either deprive potential holdouts of the “accurate information they
need” or take away their ability to “negotiate, bargain, and bluff”
(Cohen 1991, 359).

Fortunately, there are at least two common strategies that can help
achieve these objectives. The first—operating in secret—stymies potential
holdouts by depriving them of information. The second—precommitment—
undercuts the would-be holdout’s ability to bargain. In both cases,
developers are able to prevent strategic holdouts, but cannot victimize
sincere dissenters.

1. Assembling property in secret

In many cases, developers can negotiate with individual owners in secret or
use specialized “straw man” agents to assemble the properties they need
without alerting potential holdouts to the possibility of making a windfall
profit by holding the project hostage.*? Secret assembly prevents holdouts by
denying them knowledge of the existence of a large assembly project.

The major drawback of secret assembly is the possibility of detection. As
soon as potential holdouts learn that the land in the area is being bought up
as part of a large assembly project, they have the information that they need
to engage in strategic bargaining. However, empirical evidence suggests that
this is not as serious a problem as might be thought.

Even high-profile property owners undertaking major projects have rou-
tinely used secret assembly successfully. For example, the Disney Corporation
resorted to it to assemble the land needed to build Disney World in Orlando,
Florida in the 1960s (Wheeler 2000a, 3—4). Disney has also made effective
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use of the same strategy to acquire land for a major new theme park in
Virginia.** Others who have successfully used the same strategy include
Harvard University, which has repeatedly used it to acquire property for
major projects in the Boston area, and locally prominent developers in Las
Vegas, Providence, and West Palm Beach, among others (Kelly 2006, 29-30).
If even high-profile developers such as Disney and Harvard can successfully
utilize secrecy without their plans being discovered in time for holdouts to
take advantage of the information, then lesser-known developers—who are
less apt to be closely watched by the public and the press—should be able to
use the same approach with at least equal prospects of success.

As Daniel Kelly points out in an important recent article, the use of secrecy
to prevent holdouts has a major advantage over eminent domain.
Condemnation “may force a transfer where the existing owners actually
value the land more than the private assembler.” By contrast, secrecy “elimi-
nates the risk of erroneous condemnations” because it relies on “voluntary
transactions, which ensure that every transfer is mutually beneficial and thus
socially desirable” (Kelly 2006, 29). In the terminology used here, secret
assembly allows developers to prevent strategic holdouts but does not allow
them to ignore the wishes of sincere dissenters.

The availability of the secret assembly strategy helps explain why eminent
domain should in at least some cases be available for traditional public uses
such as government-owned facilities and private common carriers, even
though it should not be used to transfer land to private developers. Unlike
a private developer, government often cannot operate in secrecy because of
the need for open deliberation and transparency in public administration
(Kelly 2006, 31-33).*> Moreover, secrecy in government, even if feasible,
might pose a heightened risk of corruption (Kelly 2006, 32-33, Merrill
1986, 81). These points are vital to emphasize because many commentators
have long assumed that the “holdout rationale applies equally to both tak-
ings for the government and takings for private parties” (Kelly 2006, 13).

A slightly different rationale can be used to justify the use of eminent
domain for private common carriers such as railroads and public utilities. In
order to build a railroad or power line that connects Point A to Point B, the
developer must acquire properties that connect with each other in a narrow,
relatively straight line between A and B. Moreover, he or she cannot leave
out even a small stretch of the distance, lest there be a break in the resulting
railway or power line, rendering the whole useless. Other things being equal,
it is reasonable to assume that it is much more difficult to conceal the true
purposes of such an unusual pattern of acquisition than those of the
acquisitions for projects such as Disney’s or Harvard’s. The logic is very sim-
ilar to that which justifies the use of eminent domain to acquire land to build
publicly owned roads (see Fischel 1995, 68-70).% Furthermore, because of
the highly regulated nature of public utilities, their acquisition processes may
often require public openness for some of the same reasons as those of gov-
ernment. Therefore, common carriers and public utilities may need to utilize
eminent domain, while ordinary developers probably will not.
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Even in the case of roads and other infrastructure facilities that require the
acquisition of rights of way along a predetermined route, it is possible that
private developers can effectively use secret assembly and other noncoercive
means to overcome assembly problems in at least some cases, as economist
Bruce Benson shows in a recent article (Benson 2005, 170-171). Even in this
classic scenario, which is particularly conducive to potential holdouts, the
need for condemnation may be overstated. If so, this fact strengthens the case
for secret assembly as a superior alternative to condemnation in situations
where private parties seek to acquire property for economic development.

2. Precommitment strategies

A second mechanism by which developers can prevent holdout problems
without recourse to eminent domain is by means of “precommitment” strat-
egies or “most favored nation” contract clauses. The developers can sign
contracts with all the owners in an area where they hope to build, under
which they commit themselves to paying the same price to all, with, perhaps,
variations stemming from differences in the size or market value of particular
properties. By this means, the developer successfully “ties his hands” in a
way that precludes him from paying inordinately high prices to the last few
holdouts.*” Precommitment strategies work because they prevent the
would-be holdout from being able to “negotiate, bargain, and bluft” (Cohen
1991, 359). Any such attempt at bargaining or bluffing can be met with the
response that the buyer is unable to accept the holdout’s terms because doing
so would render the entire project unprofitable by requiring an equally hefty
payout to all the other sellers.

In some respects, a precommitment approach is even better than secrecy,
because it can potentially be utilized even by assemblers such as government
agencies and public utilities, which must operate openly. At the same time,
precommitment may be a more difficult strategy to implement effectively
because it requires that the buyer predetermine a set price for each lot to be
purchased in advance of beginning the assembly process. This increases the
likelihood of making a mistake (such as offering too low a price as a result of
underestimating a seller’s “subjective value”) that might lead to the failure of
the assembly effort. Furthermore, empirical evidence on the use of precom-
mitment strategies is much sparser than that for secrecy; the literature on the
former has not—so far—revealed real-world examples of successful use of
this strategy for major development projects comparable to the use of secrecy
by Disney, Harvard, and others.

3. Implications

Between them, secrecy and precommitment provide alternatives to emi-
nent domain that render it largely unnecessary in the case of private eco-
nomic development projects. They also help explain why private assembly
projects can and should be distinguished from the assembly of land for
government use or for common carriers and utilities. Nonetheless, it is
impossible to categorically rule out the possibility that there might be
socially beneficial economic development projects that can only succeed
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through the use of eminent domain. We can, however, conclude that such
projects are likely to be extremely rare, in light of the fact that even major
projects undertaken by prominent corporations and universities success-
fully rely on secret assembly.

In theory, of course, we should still allow the use of eminent domain for
those rare efficient development projects that cannot utilize secrecy or pre-
commitment to prevent holdouts. Unfortunately, however, there is no way of
confining the use of the economic development rationale to those rare cir-
cumstances. Once the prospect of “economic development” is allowed to
justify takings, it can and has been used by powerful interest groups to facil-
itate projects that either fail to provide economic benefits that justify their
costs or could have been undertaken without resorting to coercion or both
(see section on “Economic Development Takings and the Political Process”).
The political power of the beneficiaries of condemnations is likely to be a far
more potent determinant of the decision to condemn than any objective
economic analysis of holdout problems.

CONCLUSION

Economic development takings represent a classic form of government fail-
ure, under which organized interest groups exploit shortcomings in the
political process. While judicial decisions in some states have banned or cur-
tailed such condemnations, it is unlikely that this trend will spread to all or
most other states in the near future.

In the wake of the Kelo decision, a public outcry against economic devel-
opment takings has led to the enactment of eminent domain reform laws
purporting to curb economic development condemnations in some 43 states,
as well as by the federal government (see Somin 2009, 2114-53). However,
the very same problems of accountability and public ignorance that exacer-
bate the costs of economic development condemnations have also helped
ensure that the majority of these laws actually impose few or no constraints
on eminent domain authority (Ibid.). Rationally ignorant voters often can-
not tell the difference between reform laws that impose meaningful restric-
tions on eminent domain and those that claim to do so but are in fact merely
cosmetic.*8

At the same time, however, the trend of judicial decisions in recent years
is markedly more skeptical of economic development takings than in the
preceding several decades. Even Kelo itself was noteworthy for the fact that
four justices would have banned economic development takings outright.
This was a major departure from earlier unanimous decisions that gave gov-
ernment nearly unlimited discretion to condemn property for virtually any
reason that might conceivably serve a “public purpose” (Somin 2007a,
224-225, 231-233). Even the majority opinion in Kelo gave government
slightly less discretion to condemn property than was available under previ-
ous Supreme Court decisions (Somin 2007a, 227-229). On the political
front, the Kelo backlash has had very mixed results; much new legislation
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seems likely to be ineffective. However, some 19 states have indeed enacted
legislation that bans or severely curtails economic development condemna-
tions (see Somin 2009, 2138-48).%

It is unlikely that either judicial or political action will fully eliminate
economic development takings any time soon. However, the Kelo decision
and its aftermath have created an unusual opportunity to at least limit the
scope of this form of government failure.
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development” alone does not justify condemnation); Bd. of County Com’rs of
Muskogee County v. Lowery, 136 P.3d 639, 646-52 (Okla. 2006) (holding that
“economic development” is not a “public purpose” under the Oklahoma state
constitution); Ga. Dep’t of Transp. v. Jasper County, 586 S.E.2d 853, 856 (S.C.
2003) (holding that even a “substantial...projected economic benefit” cannot
justify a “condemnation”); Southwestern Ill. Dev. Auth. v. National City Env.,
768 N.E.2d 1, 9-11 (Ill.), cert. denied, 537 U.S. 880 (2002) (holding that a
“contribu[tion] to economic growth in the region” is not a public use justifying
condemnation).

9. The 11 states are Arkansas, Florida, Illinois, Kentucky, Michigan, Maine,
Montana, Ohio, Oklahoma, South Carolina, and Washington. See Somin
(2007a).

10. See, for example, Merrill v. City of Manchester, 499 A.2d 216, 217-18 (N.H.
1985) (economic development condemnation for industrial park not a public use
where no harmful condition was being eliminated); Opinion of the Justices, 250
Ne.2d 547, 558 (Mass. 1969) (holding that economic benefits of a proposed
stadium were not enough of a public use to justify condemnation).

11. For an analysis of these laws, many of which are likely to prove ineffective, see
Somin (2009).

12. Southwestern Ill. Dev. Auth. v. National City Env., 768 N.E.2d 1, 9 (Ill.), cert.
denied, 537 U.S. 880 (2002).

13. The McCormick Court is quoting 26 Am.Jur.2d Eminent Domain § 34, at
684-85 (1966).

14. See Kelov. City of New London, Amicus Br. of Becket Fund for Religious Liberty,
2004 WL 2787141 at 8-11, 8 n. 20 (explaining the special vulnerability of reli-
gious nonprofits and listing numerous examples where they have been targeted
by economic development takings).

15. See, for example, Cincinnati v. Vester, 281 U.S. 439, 447-48 (1930) (holding
that “private property could not be taken for some independent and undisclosed
public use”); County of San Francisco v. Ross, 279 P.2d 529, 532 (Cal. 1955)
(em banc) (invalidating agreement that lacked controls over the use of the con-
demned property because “[sJuch controls are designed to assure that use of the
property condemned will be in the public interest”); State ex. rel. Sharp ».
0.62033 Acres of Land, 110 A.2d 1, 6 (Del. Super. Ct. 1954), aff’4 112 A.2d 857
(Del. 1955) (holding that “[t]he doctrine of reasonable time prohibits the con-
demnor from speculating as to possible needs at some remote future time”)
(emphasis in the original); Alsip Park Dist. v. D & M Pshp, 625 N.E.2d 40, 45
(I1l. App. Ct. 1993) (holding that “[I]f the facts” in a condemnation proceeding
“established that...[the condemnor] had no ascertainable public need or plan,
current or future for the land, defendants [property owner] should prevail”);
Mayor of the City of Vicksburg v. Thomas, 645 S0.2d 940, 943 (Miss. 1994)
(holding that property may only be condemned for transfer to “private parties
subject to conditions to insure that the proposed public use will continue to be
served”); Krauter v. Lower Big Blue Nat. Res. Dist., 259 N.W.2d 472, 475-476
(Neb. 1977) (holding that “a condemning agency must have a present plan and
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a present public purpose for the use of the property before it is authorized to
commence a condemnation action....The possibility that the condemning
agency at some future time may adopt a plan to use the property for a public
purpose is not sufficient”); Casino Reinvestment Dev. Auth. v. Banin, 727 A.2d
102, 111 (N.J. Super. Ct. 1998) (holding that when a “public agency
acquires. .. property for the purposes of conveying it to a private developer,”
there must be advance “assurances that the public interest will be protected”).
Poletown, at 480 (Ryan, J., dissenting) (noting that “there will be no public
control” over the GM plant scheduled to be built on the Poletown site).

Vavro, at 731 (upholding a taking transferring property to the Chrysler Corporation
for the construction ofa new auto assembly plant despite the fact that “Chrysler. .. has
not entered into a binding commitment with the City of Detroit to construct the
[plant] following the city’s use of the power of eminent domain”).

See Poletown, at 467-68 (citing statement of Mayor Young and reprinting letter
from Thomas A. Murphy, Chairman of the Board, General Motors, to Coleman
A. Young, [October 8, 1980]).

See, for example, Gen. Bldg. Contractors v. Bd. of Shawnee Cty. Comm’rs, 66
P.3d 873, 881-883. (Kan. 2003) (upholding economic development condem-
nation for purpose of building industrial facility for later transfer to private
owners with whom no development agreements had as yet been reached); City
of Jamestown v. Leevers Supermarkets, Inc., 552 N.W. 2d 365, 373-374 (N.D.
1996) (following Poletown approach and concluding that economic develop-
ment takings will be upheld so long as the “primary object” of the taking is
“economic welfare”); City of Minneapolis v. Wurtele, 291 N.W. 2d 386, 390
(Minn. 1980) (holding, in a case endorsing the constitutionality of economic
development takings, that “a public body’s decision that a [condemnation]
project is in the public interest is presumed correct unless there is a showing of
fraud or undue influence”); Cf. Vitucci v. New York City Sch. Constr. Auth.,
289 A.D. 2d 479, (N.Y. App. Div. 2001) (holding that an economic develop-
ment taking passes muster despite the fact that the property was originally con-
demned to build a school, because “as long as the initial taking was in good
faith, there appears to be little limitation on the condemnor’s right to put the
property to an alternate use upon the discontinuation of the original planned
public purpose”). The Maryland Court of Appeals decision endorsing eco-
nomic development condemnations was partly based on the fact that the gov-
ernment “will maintain significant control over the industrial park” that the
new owner used the condemned property to build. Prince George’s County v.
Collington Crossroads, 339 A.2d 278, 283 (Md. 1975). However, the control
in question involved merely the right to regulate the facility to ensure “health,
safety, and welfare, control...hazards and nuisances, and guidelines for assur-
ing a high quality physical environment”; and a guarantee that part of the proj-
ect would be used as “open space.” It did not create a binding obligation to
produce any actual economic benefits for the community of the kind that were
used to justify condemnation in the first place.

For a more extensive analysis of weaknesses in the political process that might
justify stronger judicial review, see Somin (2004c¢) (showing how political igno-
rance undermines common “countermajoritarian difficulty” arguments against
judicial review) and Somin 2004d (showing how political ignorance and interest
group exploitation of the political process strengthen the case for aggressive
judicial review).
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21. See Pinker (1999) (explaining how deception is more effective if those who seek
to deceive actually believe their own lies, as a result of which self-interested self-
deception may be a common genetic tendency of humans).

22. See, for example,, Noll and Zimbalist (1997).

23. See discussion below and accompanying text.

24. The estimate of the number of businesses eliminated in the Poletown takings is
in fact unclear. While Marie Michael cites a figure of 600, other sources cite
much lower numbers, in the range of 140 to 160. See Somin (2004a, 1017, note
52) (providing a detailed discussion of the conflicting estimates). If the lower
estimates are correct, it would be much less likely that the number of jobs lost
from the businesses shut down was equal to that created by the new factory.
However, it is important to remember that the lost jobs were wiped out imme-
diately whereas the new ones did not begin to appear for four years after the
1981 condemnations and that the job losses suffered from wiping out the busi-
nesses do not include jobs eliminated by the destruction of Poletown’s churches,
schools, and hospitals, nor those lost as a result of the expulsion of over 4000
residents.

25. At the time, opponents of the condemnations claimed that 9000 jobs would be
lost because of them. See Bukowczyk 1984. This partisan estimate, like GM’s
own promise that 6,000 jobs would be created, must be viewed with
skepticism.

26. According to data compiled by the city, some one-third of the affected busi-
nesses closed down immediately, while two-thirds of the remainder (approxi-
mately 40-45 percent of the original total) relocated to other parts of Detroit
(see Jones, Bachelor, and Wilson 1986. Even if we assume—implausibly—that
those relocated businesses that stayed in Detroit continued to employ as many
workers as before, the area would have suffered a net job loss if the approxi-
mately 350 businesses that either shut down or moved outside of the city
employed an average of just seven workers each. And, obviously this does not
even consider the job losses and other economic costs inflicted by the destruc-
tion of schools, churches, and other nonprofit institutions.

27. See Kelov. City of New London, 843 A.2d 500, 511 (Conn. 2004) aff’4 545 U.S.
469 (2005) (noting that two of the plaintiffs’ families have “lived in their homes
for decades and others had put enormous amounts of time, effort, and money
into their property”).

28. See cases cited in note 8, all of which set highly deferential standards for evaluat-
ing economic development takings that take little or no account of social costs.

29. See Berman, at 30 (mentioning the number of people to be expelled, but not
considering the costs to them). Ultimately, only 300 of the 5900 new homes
built in the area were affordable to its former residents, most of whom were even
worse off after the condemnation than they had been before. See also Gillette
(1995).

30. See generally Fullilove (2004) (describing extensive social and psychological
costs of forced relocation); Gans (1982) (same); Frieden and Sagalyn (1989)
(same); cf. Merrill (1986) (showing how the use of eminent domain systemati-
cally imposes “uncompensated subjective losses” because most property own-
ers value their holdings at more than their market value). But see Garnett
(20006) (providing evidence that many owners whose property is condemned
receive greater than market value compensation). However, this is not the same
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as proving that the compensation is enough to fully offset the loss of subjective
value.

For a helpful discussion see Merrill (1986), 82-84.

See, for example, Radin (1988) (making the case for limitations on the eminent
domain power because of the connection between “personal property” and
individuals’ sense of personhood and community); Aladjem 1988 (same); Epstein
(1992) (criticizing Poletown as a “notorious” decision that “sustained a takeover
of a neighborhood by General Motors that ignored huge elements of losses to
the private owners who were dispossessed” and arguing for strict judicial con-
straints on similar condemnations).

For a recent summary and analysis of the literature on rent-seeking and capture,
see Mueller 2003.

See the section “Preventing Holdouts without Condemnation.”

See Somin (2004c¢) (summarizing evidence of extensive voter ignorance); Somin
(1998) (same).

For a more detailed discussion, see Somin (1998), 435-438.

For the data on political activity and donations, see Verba (1995).

See, for example, Somin (2004e¢) (explaining dangers of political ignorance).
See Caplan 2007 (showing how education, which is highly correlated with
income, is a strong predictor of voter ability to reason effectively about economic
issues).

See generally Fischel (2001) (providing extensive evidence of the ability of hom-
cowners to influence local governments to adopt policies that protect their inter-
ests and maximize property value).

See Merrill (1986) (describing the “holdout” rationale for use of eminent
domain); see also Calabresi and Melamed (1972) (classic description of the hold-
out problem); Cohen (1991) (rigorously distinguishing holdouts from free-
riders).

See Wylie (1989, 83) (noting that “for the many who wanted to stay in Poletown,
the primary concern was how much money they would be offered for their
homes”).

See Posner 1977, 43—-44 (describing these methods); Munch 1976, 479 (same).
While the plan for the Virginia Park was eventually shelved due to local oppo-
sition, the failure was not due to land assembly problems but to the threat to
Disney’s public image caused by its plan to build in the vicinity of historic Civil
War sites. See Wheeler (2000b) 2, 8-9, 11-12. See also Hilzenrath (1993), Al
(describing success of Disney’s secret assembly strategy in Virginia).

See also Merrill (1986), 81-82 (arguing that government cannot operate in
secrecy because of the need for openness and deliberation).

But see Benson (2005) (arguing that private road builders may still be able to
use secret purchase effectively and also have other noncoercive means of avoid-
ing holdout problems that prevent the acquisition of rights of way).

See Schelling (1960), 35—43 (classic explanation of the ways in which tying one’s
own hands can be an advantage in negotiations); see also Kochan (1998), 88-90
(explaining how precommitment strategies used to prevent holdouts in corpo-
rate transactions can be applied to economic development projects that might
otherwise need to resort to eminent domain).

This point is discussed in detail in Somin (2009), 2155-70, which cites survey
evidence showing that only 13 percent the public both knew whether their states
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had enacted post-Kelo reforms, and whether those reforms were likely to be
effective.
Unfortunately, 13 of the 20 states with the highest incidence of economic devel-

opment takings have passed ineffective legislation or none at all. See Somin
(2009), 2117-19.



CHAPTER 8

ON THE IMPOSSIBILITY OF “JUST
COMPENSATION” WHEN PROPERTY
Is TAKEN: AN ETHICAL AND
EPISTEMIC INQUIRY

Jobn Britland

INTRODUCTION

The taking power (or eminent domain power as it is known in the United
States) has evolved along with metastasizing power of democratic govern-
ments. A “taking” is an act of coerced confiscation undertaken to achieve a
public use of private property.! This evolved taking power has been con-
demned; for example, George Reisman has asserted that eminent domain
“appears to constitute a clear violation of the principle of individual rights
and thus have no place in a capitalist society” (Reisman 1996, 422). In even
more searing language, Murray Rothbard has observed: “...when govern-
ment confers a privilege of eminent domain...it has virtually granted a
license for theft” (Rothbard 2004, 1139). Are these statements irresponsible
hyperbole? After all, the constitutions of Western democracies promise and
mandate payment of what is labeled “just compensation.” But in what way
can compensation be made “just” if the exercise of the taking power is no
more than officially sanctioned thievery? Can the act of compensating dis-
possessed owners be made just in a way that nullifies or negates Rothbard’s
charge of theft? This chapter explores the ethical and epistemic answers to
these questions.?

In strict principle, just compensation is that level of payment for a taking
of property that renders the property owner whole. But what are the princi-
ples of just property transfer that maintain wholeness of the owner relin-
quishing property in such an exchange? Are these same principles properly
reflected in the compensation paid in the context of coercive takings?
Contemporary jurisprudence deals with these questions by ignoring the
underlying ethical issues and pursuing a largely pro forma view of due process
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with respect to just compensation. The recent history of jurisprudence
regarding the taking power has given the phrase “just compensation” an
oddly Orwellian connotation in that it cynically suggests something that is
materially counter to evident reality (Greenhut 2004, 52).

Compensation as deemed appropriate by public authority has taken the
form of paying fair market value (estimated market price) to owners of taken
property (Knetsch 1983, 38). Fair market value can be briefly described as the
price upon which two willing and informed parties agree to an uncoerced
transfer of property (Black 1979, 537). Unfortunately, in a takings proceed-
ing, this definition necessarily devolves into the condemning authority’s
decree because a voluntary transaction does not take place. Even supporters
of the need for a governmental taking authority hold the view that payment
of fair market value does not represent just compensation (Epstein 1985, 183,
Ellickson 1973, 736-737: Knetsch and Borcherding 1979, 241, Reisman
1996, 422-423). They note that payment of fair market value means that the
owner is a damaged party since owners are virtually never willing to sell their
property for an estimated market price (Epstein 1985, 183).

The normative concern of making the property owner “whole” raises two
questions that are largely ignored by officials when property is taken. First,
is there any level of compensation that can be truly just if it is coercively
imposed upon the property owner? Second, is there an epistemic basis on
which the taker of the property can objectify the standard of wholeness for
the property owner? To answer these two questions, one must distinguish
between a taking, which is coercive, and a property transfer between two
mutually assenting parties, which is voluntary. One notes that one critical
distinction between voluntary transfer of property and coercive transfer of
property is that assent is missing in the latter but is clearly a central element
in the former. This chapter explores the ethical breach evident in the taking
process and the fact that no compensation can be considered just in the
absence of explicit assent.

The power accorded to governments in the taking power has the effect of
exposing public officials to an “ethical hazard” in which they become inured
to the ethical assault on property owners of coercive confiscation on the
property owner. Put bluntly, it is a corrupting element in governmental
action. The ethics of employing just compensation as a presumed means of
rendering the property owner whole ceases to have relevant bearing upon
their decisions with respect to the exercise of the taking power. This power
provides a legally sanctioned institutional means by which officials can act as
political entrepreneurs; fundamentally unethical means can be employed by
officials to achieve political gain. In essence, officials have clear incentives to
employ coercive power while at the same time avoiding the social and legal
opprobrium that would normally accompany an extortive act.

The epistemology of just compensation is inextricably bound up with the
frequently misunderstood fact that valuation can never be more than a “sub-
jective” ranking of options made by an individual at a particular moment in
time. Just compensation is any payment sufficient to induce the property
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owner to rank the payment above the option of retaining his property. In
such circumstances, the property owner assents to the exchange. Since assent
is critical, fair market value is eliminated as a legitimate standard of just com-
pensation as is any vain attempt at use of imputed reservation prices or “effi-
cient premiums” to make allowance for personal valuations of property not
reflected in market prices. Hence, no compensation can be made just in a
coercive transfer of property. No just compensation can be estimated in the
absence of assent. But since all takings are coercive, the real economic cost of
taken resources can never be reckoned. This epistemic barrier to transpar-
ency serves the political interests of aggressive government officials intent on
exploiting the power to take private property.

ETHICS OF ASSENT IN PROPERTY TRANSFER AND
ETHIiCcAL HAZARD OF THE TAKING POWER

The ethical foundations of property and property transfer are central to an
examination of just compensation. This section outlines ethical principles of
ownership, property transfer and the extent to which “fair market value”
represents just compensation for coercive property transfers. The discussion
reveals that assent and just compensation are inextricably linked. The absence
of assent means that the power to take property fosters a type of ethical haz-
ard. The power to take property is exercised by public officials functioning
as political entrepreneurs trying to earn political profit by reallocating taken
resources. The ethics of property transfer cease to be a central concern for
political entrepreneurs. Public officials must still obtain a type of assent in
property transfer. However, this assent is not that of property owners but
rather those who are in a position to affect the official’s success in achieving
his objective of political profit.

Ethical definition, Origins, Acquisition, and Transfer of Property

How does an ethical definition of property relate to issues of just compensa-
tion in takings under eminent domain? One’s first reaction to this question
may be to dismiss it. But the proper definition of property has a direct
bearing on the ethics of the taking process and the possibility of just com-
pensation. The term “property” is used prominently in everyday discourse
with the implicit assumption that there is a universal understanding of its
meaning. Most people have an intuitive understanding of what the concept
of property means without seeing a need to examine the foundations under-
lying its true nature. But such a definition is useful in helping one to discern
not only the legitimate foundations of property but also the ethical
implications of different aspects of property transfer and how just
compensation relates to such transfer.

The most thoughtful definitions of the word “property” start from its
more basic synonyms such as characteristic, feature, aspect, or attribute.
Each of these terms properly applies to an individual human being. For
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example, one’s arm is clearly a vital attribute of one’s being, in the sense that
it is an attribute or characteristic of the person. In this sense, property is
rightly understood to be a possessed feature. Another critical aspect of prop-
erty is the owner’s ability to control his or her property.? Under normal cir-
cumstances, the individual human being is able to control his arm. If one’s
arm is one’s property, the coherent extension of this argument is that one’s
body, its abilities, and the benefits of its abilities are also one’s property. This
inference accords completely with received rational norms of natural law.* It
rests on the idea that every person owns his or her self in an indisputable
sense. This idea was given coherent expression by John Locke in his Second
Essay on Government (Locke 1948 [1688, 14-26).°

Building on the ethical legitimacy of self-ownership, one can make a useful
distinction between property that is intrinsic to one specific human being and
property that is not intrinsic (hence extrinsic) to a particular person (Hiilsmann
2004, 51). For example, ownership of the body is a type of property that
intrinsically belongs to one uniquely specifiable human being. But other forms
of property are clearly not originally intrinsic to a particular human being. If
property is not intrinsic to a particular human being, what ethical means of
acquisition by the individual assures legitimate ownership? The term “ethics,”
as applied in this context, is focused most particularly on the origins and integ-
rity of legitimately acquired rights of private property. As Rothbard notes,
self-ownership was the building block on which Locke was able to formulate
his theory of original appropriation; the individual becomes the rightful owner
of all unowned, nature-given goods, which he puts to use before anyone else
does (Rothbard 2004, 92). By extension, it is clear that with the use of the
property that an individual owns, he may acquire ownership by creating or
manufacturing goods that have value in use or value in exchange. The indi-
vidual may also become a legitimate owner of property through a voluntary
gift or grant voluntarily made by another party. Finally, as Murray Rothbard
explains, the individual may acquire legitimate ownership through the process
of voluntary exchange with another party (Rothbard 2004, 92). Ownership
implies one’s right to employ these resources as one sees fit so long as one does
not thereby, without invitation, change the physical integrity of another’s
property or delimit another’s control over his property without his consent.

The above-described principles of property acquisition form a kind of
chain of just holding or the chain of just transfer, meaning that the justice of
cach holding of property is contingent upon the justice of the preceding
holding of the property (Nozick 1974, 151-153). To be a just transfer of
extrinsic property, the actions necessary to effect the transfer must be unco-
erced or voluntary. Logically extending the metaphor, the chain of just hold-
ing amounts to a chain of just compensation since all holdings emerge out of
mutual agreement and assent. However, to the extent that coercion sup-
plants assent as the basis for the transaction, the chain is broken. Hence with
takings under eminent domain, there can be no chain of just holding nor, by
implication, a chain of just compensation. In fact, attempts at such transfers
by a private party would be classified as criminal under the law; specifically,
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such attempts would come under the heading of extortion, which Black’s
Dictionary of Law defines as:

Obtaining property from another induced by wrongful use of actual or threat-
ened force, violence, or fear or under the cover of official right. A person is
guilty of theft by extortion if he purposely obtains property of another by
threatening to inflict any harm that would not benefit the property owner.
(Black 1979, 525)

The central importance of assent in the just holding and transfer of prop-
erty is clear, compelling, and not open to any qualification. Any transfer of
justly held property in which assent is not present involves not only an ethical
breach but a act of criminality punishable as such under the law.

The Ethics of Fair Market Value as Compensation

One could plausibly argue that a principle of just transfer is upheld if govern-
ments taking property compensate owners on the basis of value to the owner
(Knetsch and Borcherding 1979, 237-239).° The phrase “value to the
owner” is only roughly synonymous with the term “reservation price” and is
intended to refer to that price at which the owner would willingly relinquish
his property in a transfer of property free of coercion. Since valuation cannot
be more than a relative subjective ranking (Mises 2003, 177-180, Mises
1998, 204-206), a reservation price is that level of compensation that would
be just sufficient to prompt the owner to rank the payment (price) above the
property itself.

The reservation price or value-to-the-owner principle has shown itself to
be essentially impossible to apply. In discussing the difficulties leading up to
the demise of this principle, Jack Knetsch and Thomas Borcherding have
observed, “[ T]he intent of the value-to-the-owner criterion seemed to be the
awarding of compensation that would retain or restore the original level of
well-being of expropriated owners” (Knetsch and Borcherding 1979, 238).
In their description of the public appropriation of private property in Canada,
Knetsch and Borcherding acknowledge that jurists have fallen back on the
use of fair market value of the property as a valid index of just compensation.
“Other [Canadian] jurisdictions, starting with Ontario in 1970, and includ-
ing the federal government, have substituted the standard of market value as
the basis for compensation. This value is commonly defined as ‘the amount
that the land might be expected to realize if sold in the open market by a
willing seller to a willing buyer.””” Knetsch (1983, 38) cites four reasons for
jurisdictions abandoning value-to-the-owner and the subsequent reversion
to fair market value:

The first is that although such things as emotional attachment or sentimental
value may be important to individual owners of property, they are not readily
and objectively measurable. A second reason is that the award would be
expected to vary in each case. The third alleged drawback of the value-to-the
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owner for determining compensation is that it would result in excessive claims
and a consequent burden to taxpayers. The fourth argument against the value-
to-the-owner approach to compensation involves the owner’s duty to give up
land which the community requires.

All these reasons for governmental reversion to fair market value are tar-
gets for well-deserved and severe criticism. For example, in many cases in
which coercive taking is undertaken by a government, the property may be a
homestead, or a residence in which the individual or family has lived often
for generations. Emotional attachment and sentimental value may be com-
pelling reasons for attachment and the dominant basis for the valuation of
property on the part of the owner. The courts may ignore the basis for valu-
ations argued in litigation, but in so doing, cast aside any pretense of a truly
ethical or just compensation. The other reason given for reverting to the fair
market value standard is that payment will vary between instances. In reality,
valuations of a given resource vary across individuals, and each individual’s
valuation of a given resource may differ across time.® Moreover, there is no
defensible rationale for limiting compensation in order to protect taxpayers
from excessive burden. If transfer of the property truly serves the public
interest, then the public’s willingness to pay should exceed any price accept-
able to the owner. Taxpayers should pay the full price of the coercive takings
that their elected officials presume to undertake. If government officials take
property, they should suffer the hostile opprobrium of taxpayers. There is no
compelling reason why the property owner should unduly bear the pain of
an involuntary property transfer.

The fourth reason that Knetsch gives for governmental resolve to pay only
fair market value is premised on the awkward notion that the owner has
some sort of civic duty to surrender his land to the community. This perspec-
tive is reflected in a 1949 opinion written by Justice Felix Frankfurter in
which the latter states that “the value of property springs from subjective
needs and attitudes; its value to the owner may differ widely from its value to
the taker...In view, however, of the liability of all property to condemnation
for the public good, loss to the owner of nontransferable values deriving
from his unique need for the property or idiosyncratic attachment to it, loss
due to the exercise of the police power,...is properly treated as part of the
burden of common citizenship” (Kimball Laundry v. United States (338 U.S.
1[1949]) as quoted in Benson 2005, 184).°

The ethical breach implicit in these four rationales can be brought into
sharper focus by examining the nature of fair market value and the implica-
tions of the coercion that always accompanies the taking of property. Consider
the following legitimate definitions of fair market value (Black 1979, 537):
(1) the price at which the property would change hands between a willing
buyer and a willing seller, neither being under any compulsion to buy or sell
and both having reasonable knowledge of the relevant facts; (2) by fair mar-
ket value is meant the price in cash, or its equivalent, that the property would
have brought at the time of the taking, considering its highest and most
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profitable use, if then offered for sale in the open market, in competition
with other similar properties at or near the location of the property taken,
with reasonable time allowed to find a purchaser; (3) the price that the asset
would bring by bona fide bargaining between well-informed buyers and sell-
ers at the date of acquisition; (4) the price at which bona fide sales have been
consummated for assets of like type, quality, and quantity in a particular
market at the time of acquisition; and (5) the amount of money which a
purchaser is willing, but not obligated to buy, would pay an owner who is
willing but not obligated to sell, taking into consideration all uses to which
land is adapted and might in reason be applied.

While the definitions are clearly similar, none of the definitions support
the possibility of just compensation in the event of a coercive taking. Thus,
fair market value and the ethical considerations of just compensation are
mutually exclusive.

Certainly each of these definitions can be used to make an ex post assess-
ment of whether or not fair market value was received in a particular sale of
property that has already occurred. But no rational or logical basis exists for
applying any version of these definitions as a prescription for just compensa-
tion in transfers of property that are involuntary. Consider the following
example of exchange between two private parties one of whom has the coer-
cive power (perhaps through physical threat) to force an exchange. In this
example, two parties, Anderson and Williams, are each contemplating a
transaction involving land. Williams is in possession of 20 acres of land for
which Anderson is prepared to pay $800,000. Williams wants $1,000,000,
however. But in this case, Anderson is in a position to exert coercive power
over Williams, and decides that he will pay only $800,000; morcover,
Anderson has done market research on numerous recent transactions involv-
ing similar land nearby and has determined that $800,000 represents fair
market value for the 20 acres. In other words, all of these transactions satisfy
the conditions specified on one or more of the definitions of fair market
value given above. Williams acknowledges that $800,000 is a typical price
but makes clear that he does not agree to the transaction. Nonetheless,
Anderson presents this price of $800,000 to Williams in the form of an ulti-
matum and forces the exchange. Anderson has in effect imposed a taking
upon Williams. When an individual does this, it is called predation and it
may be illegal. When a government does this, it is called serving the public
interest.

Hence, one can see that applying any of the previously listed definitions
of fair market value as a benchmark does not result in anything that could be
honestly viewed as just compensation. Clearly no application of the above
listed definitions of fair market value is remotely valid in assessing justice of
compensation received by Enders in the exchange described above. As Ellen
Frankel Paul has noted, “...given the nature of the act—that government is
seizing your property, and that you have not voluntarily consented to the
exchange, ...no ‘market’ transaction could be involved” (Paul 1987, 81). All
that can be said is that if the conditions specified in the definition are met or
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were met, just compensation is, by definition, received by both parties. The
standard itself is only applicable to a particular transaction that has been
voluntarily consummated and each of the parties has explicitly given assent.
But as a benchmark in assessing what compensation should be in a transac-
tion that has not taken place, application of fair market value can never be
deemed ethically just.

The Ethical Implications of Overt Assent in
Assessing Just Compensation

The actual nature of a voluntary exchange yields a clearer understanding of
the injustice of using fair market value as benchmark in determining just
compensation. The process of property exchange commences in situations in
which each of the parties ranks certain property in the possession of the
other party more highly than the property that each would like to relinquish
in exchange. In this example, Williams contemplates the sale of 20 acres of
his property to Anderson. Neither party has the power to exert coercion on
the other. In this case, Anderson offers Williams $1,000,000 for the land
and Williams readily agrees. Clearly this transaction was consummated
because each of the two parties ranked what was offered in the exchange
more highly than the property that each was prepared to relinquish in the
trade. However, it may be useful to examine more closely what occurs in
such an exchange. First, each of the two parties acknowledges that the other
person is the legitimate and rightful owner of the property that each would
like to obtain in the exchange. Anderson acknowledges that Williams is the
owner of the land and Williams acknowledges that Anderson is in rightful
possession of $1,000,000. Second, both Anderson and Williams wish the
other party to allow them to become the owner of the property being
acquired in the exchange. In other words, Anderson wishes that Williams
will let Anderson become the owner of the 20 acres of land and, analogously,
Williams wishes that Anderson will let Williams become the owner of the
$1,000,000. Third, Anderson assents to Williams> wish on the condition
that Williams assents to Anderson’s wish. The transfer is characterized by
mutual assent.

Mutual assent is critical to the ethical legitimacy of the exchange and the
transfer of property. In this latter example, there can be no question whether
compensation is just. Just compensation is determined not on the basis of the
amounts exchanged in the transaction, but rather on the basis of the fact that
the exchange was completed on the basis of mutual assent. The key element
is mutual assent to the transfer and assent to the wishes and expressed inten-
tions of the other party. The evidence of assent leads to the clearly valid
conclusion that each party has been compensated to the extent of his reserva-
tion price.! What has been described in the above hypothetical transaction
would satisty each of the definitions of fair market value listed above (in the
preceding section of this chapter). It also serves as a fair and legitimate
indicator of just compensation. But the fairness and the justice of the
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compensation is contingent on the mutual assent of the particular parties to
the transaction. As Murray Rothbard has observed “we must conclude, then,
with modern, post medieval economic theory, that the only ‘just price’ for
any transaction is the price voluntarily agreed upon by the two parties”
(Rothbard 1998, 249).

Without assent, damage has been inflicted on at least one party by the
transfer of property. But with some few exceptions, the jurisprudence
regarding takings has failed to acknowledge the owner as a damaged party.
Yet the payment by governments of compensation equivalent to fair market
value does leave the owner in a damaged state that is properly recognized
in other areas of law. The damage arises principally from (1) the fact that
the owner in most cases feels a special attachment to the property (usually
land) taken and (2) compensation in the amount of fair market value in
virtually all cases will not afford the owner the means necessary to buy a
comparable property yielding equivalent enjoyment. In their examination
of compensation issues arising from expropriation of private property,
Knetsch and Borcherding call attention to the following incongruity in the
way in which property law deals with damage: “It is most interesting to
note that real estate transactions are normally treated differently in the
event of contractual breach. For breach of contract, courts favor an award
of damages to the party suffering loss. In real property cases, specific per-
formance is commonly ordered largely on grounds that real property usu-
ally has unique attributes for the buyer so that he or she cannot be expected
to find a duplicate with a cash settlement” (Knetsch and Borcherding 1979,
242). Mark L. Pollot pursues this same line of argument by calling atten-
tion to the special place accorded protection of contracts in Article I,
Section 10 of the U.S. Constitution. The contracts clause of Article I states
that “No state shall. .. pass any law impairing the Obligations of Contract”
(Pollot 1993, 105). Pollot goes on to note: “To the extent that our obser-
vation that the contracts clause and the just compensation clause [of the
Fifth Amendment]| embody the same values is valid, it suggests that the
terms ‘use’ and ‘take’ include the concept of impairment. Impairment was
defined in the eighteenth century literature as meaning ‘to diminish; to
injure; to make worse; to lessen in quantity, value or excellence.””
(Pollot 1993, 105 106).

In a taking, the property owner is a damaged party as surely as if he were
the victim of a perpetrated tort. A tort “is a direct invasion of some legal
right of the individual” (Black 1979, 1335). The parallel to tort damage is
not lost on Richard Epstein who notes: “[ T ]he simple rule that requires full
damage in tort or contract should apply with remorseless force in cases of
government taking...” (Epstein 1995, 129). While there are several costs of
displacement that are likely not to be covered by payment of fair market
value, damage is made ethically evident by the absence of explicit assent—not
by the extent or magnitude of compensation. In spite of the fact that the
initial intent of the eminent domain provisions of the U.S. Constitution may
have been to “keep the property owner whole,” this objective cannot be
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ethically achieved with any prescribed and imposed payment by the govern-
ment. Even though compensation in any given circumstance may be finan-
cially substantial, the damage to the property owner still exists in an ethical
sense. The absence of any action expressing overt assent in the transfer is all
the evidence that one needs to infer that the property owner has sustained
damage. An imposed level of compensation fails as an ethically just standard
of compensation. On strictly ethical grounds, coercive takings cannot render
any sort of justice to the property owner regardless of the amount of com-
pensation offered by government. The property owner is certainly not made
ethically whole by the payment of a premium even if the additional payment
is generous.

Ethical Hazard of the Power to Take: Looking for
Assent in All the Wrong Places

The central point of the preceding discussion is that just compensation in
the transfer property hinges on the explicit assent of both parties to the
transfer. Without that assent of the property owner relinquishing property,
no cthically legitimate basis exists by which one can view compensation as
just. But the whole purpose of the taking power granted to democratic gov-
ernments is to eliminate the encumbrance of obtaining the property own-
er’s assent in the transfer. Means are provided by which public officials can
function as political entrepreneurs seeking political profit. Political profit
may take various forms including enhanced power, public acclaim, increased
job security, or possibly prospects for achieving higher, more powerful pub-
lic office. Public officials functioning as political entrepreneur must be able
to influence and even control the allocation of resources in the name of the
public welfare. In exercising this power, the public official may pursue col-
lective undertakings that have been described as either productive or preda-
tory (Holcombe 2002, 143). These distinctions are strictly academic in the
context of this discussion. It suffices to note that any publicly undertaken
reallocation of property that involves the coercive taking of private property
is inherently predatory in that these actions are an ethical assault on the
property eights of dispossessed owners. Moreover, the political profit as
perceived by the public official need not be linked to any positive net benefit
accruing to the affected community (Holcombe 2002, 148-149: Sutter
2002, 206).

In marshalling resources for public use, the political entrepreneur must
still acquire assent, but the requisite assent is not that of the owner of the
private property at issue. In a taking, the assent of the property owner would
be ignored, by definition.!! But, the assent that is critical to the political
entrepreneur’s success is that which must be achieved through the processes
of political cooperation, compromise, logrolling, and catering to the wants
or demands of democratic constituencies. This assent may involve strategies
reliant on the support of constituent-voters, organized interest groups, and
party leaders.
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However, political entrepreneurs serving democratic constituencies face
an ethical hazard in the taking of property for public use. In effect, the
ethical hazard associated with the taking power arises from the fact that
public officials are insulated from the opprobrium that would normally be
directed toward perpetrators of coercive taking of property. Actions that
would be deemed criminal behavior, if undertaken by a private party, are
given legal sanction under the taking power. Moreover, to the extent that
property can be coercively taken under circumstances in which only fair mar-
ket value is paid as compensation, the true extent of the opportunity cost of
the governmental undertaking is never fully reckoned by those with the
power to make decisions (Greenhut 2004, 64—65). Political entrepreneurs
have a strong incentive to not only avoid these costs but also to deflect any
public scrutiny of the cost issue. The taking power affords the political entre-
preneur that protection since the ethical issues of justice and just compensa-
tion do not need to be squarely addressed. Hence, ethical hazard is reflected
in the fact that for the political entrepreneur, the assent of other officials and
constituencies becomes a central practical concern allowing the coercive
impact on the property owner to be ignored.

EPISTEMICS OF SUGGESTED OPTIONS TO
RESTORE “WHOLENESS”

As noted above, various writers have acknowledged the reality that property
owners are damaged when paid fair market value in takings. They have pro-
posed various solutions. One option focuses on payment of the owner’s res-
ervation price as a just solution to the issue of compensation. Others have
taken the position that the property owner should be paid a premium over
fair market value to arrive at just compensation (Epstein 1985, 183, Ellickson
1973, 736-737,Knetsch and Borcherding 1979, 241, Reisman 1996,
422-423).12 Not surprisingly, these alternatives lack epistemic means by
which to impute a level of compensation to the owner that offsets damage
and renders the property owner whole. In other words, both of these options
face problems arising from attempts to apply an essentially empty theory of
valuation (North 1992, 34). But this reality means that the true social cost
of coercively transferred resources can never be estimated, imputed, or reck-
oned in a scientifically legitimate way. This awkward fact is seen to work in
the interest of public officials eager to present proposed projects as yielding
greater social benefits than are possible in reality.

Valuation and Action Epistemically Reflective of
Just Compensation

By definition, compensation that results in the property owner being made
“whole” is just. Wholeness implies justice and vice versa. Presumably com-
pensation sufficient to render the property owner whole must faithfully
reflect the owner’s valuation of his or her property. But fundamentally,
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valuation is never more than a ranking of possible courses of action made by
individuals when confronted with a range of options. In other words, valua-
tion is always a subjective, one-dimensional ranking on a single unified ordi-
nal scale that each individual establishes for himself. For one doing the
valuing, valuation involves nothing quantifiable. In essence, as Mises has
noted, “a judgment of value does not measure, it arranges in a scale of
degrees, it grades. It is expressive of an order of preference and sequence, but
is not expressive of measure and weight. .. The difference between the valu-
ations of two states of affairs is entirely psychical and personal. It is not open
to any projection into the external world” (Mises 1998, 97).

For the individual property owner, the relative ranking is between his
property and alternative hypothetical levels of compensation. He will always
rank the prospective compensation either above or below his property. In
this sense, the owner simply ranks, chooses, and sets aside. This process of
value is universally true for all human beings and is always the basis for all
conscious action including the sale of property. This process has been
described as a trilateral relationship between one human being and two
things being valued (Hiilsmann 2003, xxxvi—xxxvii). The valuation always
involves preferring and relinquishing that which is not ranked more highly.
But one should emphasize that this ranking by the property owner is not
immutable and is always subject to change as the experiences and circum-
stances facing the property owner change.

Valuation cannot be divorced from choice and choice cannot be divorced
from action. Action is always an effort to exchange one state of affairs for one
that is thought by the actor to be more satisfactory. The actions of individual
human beings differ because people have dissimilar objectives and differing
bundles of goods over which they have legitimate claims of ownership. The
ranking of goods by their respective owners may diverge and their respective
goals may differ. Hence, one can readily appreciate the reality that even the
owners of similar properties may rank their holdings in very different ways.
But such differences in ranking foster differing expressions of assent to pro-
posed offers of exchange. When two individuals value property owned by the
other more highly than certain items that they themselves possess, a volun-
tary exchange is likely to occur because #// voluntary exchanges make both
parties better oft (Rothbard 1998, 249). But of important note is the fact
that acts of exchange reflect differences in valuation without reflecting actual
valuation. Here again, the critical feature of the exchange is the overt expres-
sion of assent; the valuations themselves are never overt, measurable or quan-
tifiable as in the utility of neoclassical welfare theory. What can be known
about valuation only reveals itself in overt action reflecting the owner’s pret-
erence for compensation offered over his property. As Mises notes, “One
must not forget that the scale of values or wants manifests only in the reality
of action. These scales have no independent existence apart from the actual
behavior of individuals” (Mises 1998, 95).

The implications for the concept of reservation price are devastatingly
clear. The reservation price does not exist for the unassenting owner of
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property and cannot be imputed, estimated, or forecast. Wholeness exists as
a sense of being or a state of mind much in the manner of satisfaction. Only
the property owner can be the judge of what compensation is sufficient to
render him whole. In other words, “wholeness” is a totally subjective state; it
can only be assessed or gauged by the individual whose wholeness is in ques-
tion. For the individual property owner whose property is being taken,
wholeness, much like the mythical utility of neoclassical economics, cannot
be given any objective content by which some external entity has the ability
to detect its presence or to prescribe measures that would assure its attain-
ment (Buchanan 1979, 87). Nonetheless, the notion of assuring the owner
compensation approximating or exceeding his reservation price has been
expressed in other variations that aspire to impute an appropriate premium
above fair market value. These variations are examined below.

The Mythical Inframarginal Owner and His Reservation Price

The preceding discussion noted the fact that one of the principal reasons for
reversion to fair market value as compensation to the owner bore on the dif-
ficulty in measuring value to the owner. Yet implicit in the use of the word
“difficulty” is the idea that somehow, with enough effort and data, valuation
can somehow be imputed. Once imputed, this presumed value is to be applied
as the basis for compensation with the result that the property owner is
somehow rendered whole. This idea emerges out of the unfortunate fact that
economists have never fully abandoned the idea that valuation is something
measurable and still somehow a feature of an individual’s preexisting and
stable utility function. While economists were grudgingly taught long ago
that interpersonal comparisons of utility have no scientific validity, econo-
mists have continued to cling on to the notion that utility still exists in some
nascent form in the mind of the individual (Robbins 1932,132). But as James
Buchanan notes “...we cannot, as external observers, possibly know utility
functions because such functions do not, and cannot, exist independently of
the action of choice” (Buchanan 1979, 87).

Nonetheless, this idea of utility also carries over into the way economists
find themselves thinking about compensation in the context of takings of
private property. This thinking manifests itself in the well-meaning but mis-
guided notion that the property owner has a preexisting reservation price
that somehow emerges from a utility function that is thought to preexist in
the mind of the owner.!? In the context of just compensation for the taking
of property, the idea is that if ethical breach is to be avoided, justice then
hinges on being able to pay the unassenting owner a level of compensation
at least equal to this reservation price. In essence, the task facing the econo-
mist is to use “clever means” to discover it.

One way in which economists try to give some concreteness to the idea of
reservation price is to model it in the context of supply and demand sched-
ules. Economists are accustomed to thinking about supply and demand
schedules as preexisting, empirical realities that are relatively stable through
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time and are, hence, amenable to some type of estimation. But there is the
risk that these schedules are overused metaphors in economics. To illustrate
this point, assume that there is a market for the type of land being appropri-
ated by government, and also assume that a roughly approximated market
price for similar properties emerges and that this price can be empirically
discerned.!* Of no incidental importance is the fact that any estimate of cur-
rent market price yields only historical information; this is a reality that fits
only with considerable awkwardness into economists’ analytical framework.
“All the prices we know are past prices. They are facts of economic
history. ... The experience of economic history never tells us more than at a
definite date and a definite place two parties A and B traded a definite quan-
tity of commodity 4 against a definite number of units of money p”
(Mises 1998, 327).

Within this metaphorical supply and demand framework, economists label
one who places his land for sale at a market price the marginal seller. This
price is just sufficient to induce him to sell. In other words, an expressed
willingness on the part of the owner to sell reveals a ranking of the prevailing
market price above the retention of the property. Hence, in a theoretical
sense, the successful seller can be seen as a marginal seller. Moreover, in such
an instance, the price is revealed to be ethically just in that the seller has
explicitly assented to a transfer at the market price. There can be no question
that, at the moment at which the land is sold, the seller has received just
compensation.

But, the real issues surrounding just compensation bear on those who are
unwilling to relinquish their property at the fair market price. To deal with
this analytical issue, economists have contrived the notion of the reservation
price. Of course, in a taking, prior to any voluntary decision to sell, a reserva-
tion price, were it to exist, would be unexpressed reservation price. By what
analytical means can economists deal with the notion of an unexpressed
reservation price in the context of takings? In trying to make the reservation
price a magnitude that can be estimated, the economist may retain the pre-
sumption of the preexisting supply schedule. Within the context of such a
supply schedule, these owners are referred to as inframarginal suppliers or, in
this case, as inframarginal owners. By definition, the inframarginal owner is
an unwilling seller at the market price or at fair market value but would be a
potential seller at a higher price. Obviously, the market price at which similar
properties may be exchanged on the market has no bearing on the aspira-
tions or planned actions of the inframarginal owner. But from the econo-
mist’s perspective, this property owner has a preexisting reservation price
above the market price or above the price for similar properties being pur-
chased and sold in the market. In the context of the economist’s supply and
demand framework, the property owner’s reservation price would place him
on an upward sloping supply schedule to the right of what may be a fair mar-
ket price. By attempting to employ this conceptual framework, one may be
tempted to make the case that the task of awarding just compensation is only
one of finding or imputing the preexisting reservation price on a preexisting
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supply schedule. But even if the supply schedule were to preexist in the man-
ner presumed, what epistemic basis exists by which to place a property own-
er’s decision to sell at one point on this schedule rather than another? There
is no answer to this question.

Ludwig von Mises (1998, 330) has placed the importance of these imag-
ined demand and supply schedules in proper perspective:

...it is necessary to comprehend that such pictorial or mathematical modes of
representation do not affect the essence of our interpretation and that they do
not add a whit to our insight. Furthermore it is important to realize that we
do not have any knowledge or experience with the shape of such curves. Always
what we know is only the market price—that is, not the curves but only the
point which we interpret as the intersection of the two hypothetical curves.

To further amplify the point being made by Mises, one can note that an
actual observable market price at which transactions have actually occurred
provide only historical evidence of situations in which buyers and sellers
have, in the past, made choices and acted to express mutual assent to market
exchanges. But other points on these schedules are only hypothetical conjec-
tures. These points on a hypothetical supply curve do not represent choices,
nor can they be presented as prospective choices that would result in prices.
The points on the supply schedule are only imaginary and represent nothing
of any epistemic significance. They are simply hypothetical exchanges that
may be made by hypothetical property owners who may rank a hypothetical
price above the option of retaining of their property. Until such choice is
manifested in the overt action of expressing assent to the exchange, it remains
only a hypothetical contingency not of the real world and not amenable to
any sort of imputation. Preference must be demonstrated; it cannot be
imputed.!®

Another approach to the derivation of reservation prices would be to
employ survey methods to yield the desired answers. Property owners would
be presented with various hypothetical contingencies to reveal preferences
and “thus indirectly assess their reservation value or the amount of payment
necessary to leave them as well off as they would be without the taking of
their property” (Knetsch 1983, 51). One may be tempted to conclude that
these proposed techniques of contingent valuation have overcome imputa-
tional barriers to deriving reservation prices. As developed by economists,
these techniques of contingent valuation purport to educe information on
valuations of things that are not revealed in market transactions (Mitchell
and Carson 1989, 129). Murray Rothbard (1997, 217) has exposed the
uselessness of such information:

One of the most absurd procedures based on a constancy assumption has been
the attempt to arrive at a consumer’s preference scale not through observed
real action but through quizzing him by questionnaires....no assurance can
be attached to the mere questioning of people. Not only will a person’s
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valuations differ when talking about them than when he is actually choosing,
but there is also no guarantee that he is telling the truth.

In the absence of demonstrated preferences revealed through acts of
exchange, answers to questionnaires cannot be considered meaningful'®
because this method involves reliance on a procedure in which the property
owner is to reveal valuation in response to hypothetical specified situations.
However, until the property owner is actually confronted with legitimate
offers of purchase, no epistemically valid inferences can be made.

Clearly these confused attempts at imputing the valuations placed upon
property by owners will not do. They are based on a pretence of knowledge
rather than on sound economic analysis. In summary, it is sufficient to note
that attempts to at least conceptually apply the standard of reservation price
to compensation issues have arisen because of a misunderstanding concern-
ing the epistemic nature of value and the misguided notion that value to the
owner can ever be imputed. In fact, the reservation-price standard is a thor-
ough epistemic fallacy because there is no valid means by which a govern-
ment is able to establish what compensation can restore the owner to an
“original level of well-being or wholeness.” Being the victim of an act of
coercion and an involuntary transfer of property, it can never be clear to
anyone but the owner what compensation must be forthcoming to “replicate
a level of well-being.”

Epistemic Emptiness of Proposals to Pay Premiums to
Assure Just Compensation

While some analysts and scholars accept the nonexistence of the reservation
price and the fact that the concept provides no analytical guidance in the
payment of compensation, the policy of paying a premium over fair market
value is held out as a realistic and desirable alternative (Knetsch and
Borcherding 1979, 246-248). From the perspective of good intentions,
these well-meaning proposals are superior to the payment of fair market
value. But clearly they encounter the same epistemic barriers that invalidate
the notion of compensation based on the owner’s reservation price. The
problem of imputing an efficient premium is essentially equivalent to an
attempt to impute an efficient price. This epistemic barrier is aptly captured
by James Buchanan: “...the issue is not simply one of information. The cen-
tral issue is the critical interdependence between market choice itself and the
informational content of this process which can only be revealed as the pro-
cess is allowed to occur” (Buchanan 1979, 86).

The discussion here will focus on two examples offered by scholars who
seem to have sharply differing perspective on the underlying epistemic issues
involved. These alterative approaches can be found in the work of two econ-
omists: Jack Knetsch and George Reisman. Jack Knetsch’s alternative is out-
lined his book, Property Rights and Compensation. Though he is critical of
current jurisprudence on takings policy, he is nonetheless of the belief that
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governments should retain the power to coercively appropriate property for
public use. Knetsch’s frame of reference is jurisprudence in various parts of
the former British Empire including Canada and Australia.

Knetsch first discusses the prospect of applying a uniform percentage pre-
mium to all properties taken. “In some jurisdictions it has been common
practice in cases of compulsory purchase to offer an award somewhat in
excess of market price as an informal recognition of the involuntary nature
of the exchange. A five or ten percent premium is not unusual” (Knetsch
1983, 49). But he is immediately in a very vulnerable epistemic position
when he asserts that “[s]uch a policy would need to depend on some consen-
sus of average difference between reservation and market price” (Knetsch
1983, 49). While he acknowledges that preferences may vary widely between
property owners, he seems to believe that reservation values can be gleaned
through the employment of survey techniques. “Each presumably would
receive an equal premium even though reservation values would be expected
to vary widely depending on individual circumstances and the preferences of
each property holder” (Knetsch 1983, 49).

Knetsch, quite understandably, is forced to reject the uniform premium in
light of the fact that it fails to make adequate allowance for the individual
preferences and the differing circumstances of individual property owners.
But he finds himself considering empirical and quantitative techniques
designed to achieve at a solution through legislative means that cannot but
fail epistemically:

A variation on the policy of paying a uniform premium could include an
explicit attempt at differentiation among the payments of a premium over mar-
ket prices by tailoring compensation to individual owners. That is, some own-
ers would receive larger payments than others based on some factor or factors
that might be recognized as proper cause. Discernment of such factors is not a
trivial problem, of course. But perhaps it is not an impossible problem either,
especially if fairly crude indices are accepted as having some relation to what
can be widely regarded as reasons to vary compensation awards. Differentinls
could be established quite simply, although pevhaps with some degree of arbitrari-
ness, by means of a legislative schedule of premium awards. (Knetsch 1983, 49,
emphasis added)

In discussing the differentials in valuation between owners, Knetsch crit-
ically reviews various valuation criteria that include the following: (1) the
interest of the claimant in the land; 2) the length of time during which the
claimant resided on the land; (3) the inconvenience likely to be caused to
the claimant by reason of his removal from the acquired land; (4 the period
after the acquisition of the land during which the claimant has been or will
be allowed to remain in possession of the land; (5) the period during which
the claimant would have been likely to continue to reside on the land; and
(6) any other matter which is relevant to the circumstances of the claimant
(Knetsch 1983, 51). He believes that these criteria are useful but “do not
provide a complete definition for determining appropriate award in individual
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cases” (Knetsch 1983, 51). In referring to “appropriate award,” Knetsch is
making reference to reservation prices. Again, Knetsch suggests survey
methods to arrive at estimate of reservation prices. “The reservation prices of
a cross section of property owners (not owners involved in current compul-
sory taking action) might be obtained by survey methods that pose various
alternative contingencies and record the owners’ expressed preferences
among them” (Knetsch 1983, 51). He suggests that this approach could be
refined by asking questions in the surveys that ask owners to express their
preferences for trading off one value for another and indirectly assessing
reservation values. Not surprisingly, Knetsch’s proposal is an epistemic dead
end. All the admonitions spelled out above apply here with equal force. To
reiterate Rothbard’s point, “no assurance can be attached to the mere ques-
tioning of people. Not only will a person’s valuations differ when talking
about them than when he is actually choosing, but there is also no guarantee
that he is telling the truth” (Rothbard 1997, 217).

In his book Capitalism, Reisman offers a different approach to the com-
pensation of dispossessed property owners (Reisman 1996, 422-423). Like
Knetsch, Reisman believes in cooperative (governmental) efforts requiring
public uses of privately owned resources and believes that, at least for the
present, governments should retain the power to take property for strictly
public uses. Like many others who have examined the injustice of current
abuses of eminent domain jurisprudence, Reisman is critical of recent trends
in which private property is taken but not committed to uses that are public
in nature. For example, he is understandably critical of practices in which
property is taken for the purpose of transferring it to private developers. In
taking a longer perspective, he believes that the taking power of eminent
domain should be gradually phased out through an amendment to the
U.S. Constitution.!”

But as a shorter-term solution to the violation of property rights imposed
by coercive transfers of property, Reisman considers a radical procedure for
the awarding of premiums. Reisman considers the realities of instances in
which property owners do not want to sell. This situation may well arise in
circumstances in which the owner has a deep emotional attachment to the
property. To deal with these situations, Reisman recommends a particular
approach to compensation that includes the payments of very generous pre-
miums. Unlike Knetsch, Reisman is apparently much more skeptical of the
ability of governments to impute premiums that provide any assurance of
making the property owner whole. What Reisman offers as an alternative
amounts to a rather generous rule of thumb in which the property owner is
paid a premium several times greater than the “ostensible” or estimated value
of the property. Reisman’s view is that premiums paid on this scale would
remove much of the vicious force associated with current takings procedures
and would actually induce owners to willingly relinquish their property for
public use. He also believes that the added governmental outlays for com-
pensation would force governments to be more restrained in the acquisition
of private property.
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But would Reisman’s generous premiums provide epistemic assurance
that compensation is just? Such assurance would only be valid if the pre-
mium represented a multiple over fair market value that would prompt all
prospectively dispossessed owners to “voluntarily” relinquish their property.
But obviously no such assurance could be made. One likely scenario would
be that in which some owners refuse any offers of generous compensation
made by the government. The owner would not willingly relinquish prop-
erty for any price. But Reisman is prepared to question the motives and
rationality of such recalcitrant owners. “There would still be rrational,
capricions individuals to be sure but their number would almost certainly
not be great enough to constitute a significant barrier to the accomplishment
of some important cooperative venture” (Reisman 1996, 422, emphasis
added). But clearly there is no epistemically legitimate reason for such an
inference. His perspective is in sharp contrast with Jack Knetsch’s interpreta-
tion of such behavior, “...owners are unwilling to sell their holdings, . ..not
because they are irrational or unreasonable but simply because they place a
higher value on the particular properties (Knetsch 1983, 39). Nonetheless,
from an epistemic perspective, both the Reisman and the Knetsch proposals
are empty dead ends. The premiums emerging from either proposal would
be no more than the application of coercively imposed rules of thumb.

Assent as the Critical Epistemic Indicator of
Wholeness and Hence Justice

Given the above admonitions, what compensation renders the property
owner whole and is thus demonstrably just? The only legitimate answer is
compensation sufficient to induce the property owner to explicitly assent to
the transfer. Richard Epstein almost concurs: “In principle, the ideal solu-
tion [i.e., compensation] is to leave the individual owner in a position of
indifference between the taking by the government and the retention of the
property” (Epstein 1985, 182). But since indifference cannot be the basis for
an action, a more appropriate wording of Epstein’s criterion would be the
following: just compensation is that payment just sufficient to induce the
owner to rank the payment offered above retention of his property.!® This
ranking can only be revealed in an explicit act expressing assent to the
exchange. This act of assent is the only epistemically legitimate means by
which compensation can be proven just. The property owner would never
assent to a compensation that left him in a less preferred or damaged state.
Assent to the property transfer is the epistemic proof of wholeness. In this
demonstrable sense, the property owner emerges from the transfer, by his
own assessment, free of damage.

Without assent, no prescribed level of compensation, generous though it
may be, can be just in any epistemic sense of the word. This standard holds
irrespective of the property owner’s actions or presumed motivations. For
example, a property owner may pursue a tough bargaining strategy with the
government, demonstrating the behavior of someone who would normally
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be labeled a “stubborn speculative hold out.” To some, the label of specula-
tive holdout may imply some antisocial motivation but no such presumption
is warranted in the issue at hand. For a property owner to hold out for a
higher compensation is a legitimate motivation and entirely appropriate in
the face of governmental attempts to acquire property. The fact that the
owner may or may not have speculative intent in holding out for a higher
price is immaterial to the justice of the compensation. At this point the
epistemics and the ethics of just compensation come together. The issue of
just compensation in coercive takings, as promised in the Fifth Amendment
to the U.S. Constitution, contains an obvious and irreconcilable contradic-
tion. Assent cannot at the same time be reconciled with a coercive taking.
Since the process of eminent domain is defined by coercive taking, compen-
sation for the taking cannot be made just. “Justice” cannot be reconciled
with the apparent ethical breach represented by coercion itself.

Epistemic Barrier to Reckoning True Social Cost
As an Advantage to Government

When a taking occurs, the presumptive intent of officials is the use of the
property for some public purpose. In an ideal world free of perverse incen-
tives, no such action would be undertaken unless there was some recogniz-
able net benefit associated with such a reallocation of resources. But the
process of coercively taking property does not fit the niceties of an ideal
world. As the preceding discussion makes clear, taken property is obtained at
prices always below the amount that would prompt voluntary assent on the
part of the property owner; that is, resources are obtained more cheaply than
if the properties were obtained at prices upon which property owners agreed.
This fact has two consequences that work to the advantage of public officials
engaged in the taking of property. First, it allows officials to present their
proposed projects in the most favorable light possible. For example, in “buy-
ing” the taken property, an artificially low burden is placed upon taxpayers
in governmental acquisition of the property. In this sense, entrepreneurial
public officials have an incentive to abuse the taking power and, in some
cases, even take more property than may be needed for a proposed project
(Benson 2005, 186). Moreover, this underpricing of the resources acquired
through takings means that officials are able to represent the net benefits of
public projects in a misleadingly inflated way. Lower tax burden and inflated
net benefits have obvious appeal to the constituency targeted as the benefi-
ciaries of projects employing taken resources.

Second, since assent is absent from takings transactions, the true social
costs of proposed projects can never be reckoned by anyone under any cir-
cumstances since the requisite information can never come into existence
(Buchanan 1969, 84; 1979, 87). This issue is one of the most pernicious
aspects of takings since it works to the covert advantage of aggressive public
officials in quest of political profits. Since, no voluntary transactions occur in
the taking of property, the actual dollar outlays are essentially meaningless
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as a benchmark of the opportunity cost associated with the property transfer.
Put differently, the prices actually paid do not emerge from decisions made
at the margin and thus do not begin to reflect anything approximating
legitimate economic costs of transferring resources. As James Buchanan
notes: “...genuine opportunity costs must include the individual’s evalua-
tion of enjoyments foregone ... The evaluations of individuals should be rel-
evant in any attempt to derive normative statements...” (1969, 58, 60). The
individual’s evaluation of enjoyments foregone (cost) is only reckoned, but
not necessarily revealed, at the margin in voluntary transactions in which
property transfer is not coerced. Obviously, these costs are subjective, entirely
personal and unique to the individual victims of the taking process. Since
reservation prices or optimal premiums are not measurable or even imput-
able, the true social costs of confiscatory property transfers remain a mystery.
But public officials are all the happier for this epistemic opacity. The preda-
tory activities of governments are not only fostered by the law but are
protected by the absence of information that can never come into being.

CONCLUSION

Can the concept of just compensation be reconciled with the coercive taking
of private property? More specifically, can the concept of just compensation
for private property be reconciled ethically or epistemologically with the
coercive taking of such property by a governmental authority? From both an
ethical and epistemic perspective, the answer is a clear zo. From an ethical
perspective, one can assert without risk of refutation that if the surrender of
property by a property owner is not voluntary, the presumption of injustice
and harm is manifest. Ethical breach is evident. But the fact that govern-
ments have the power to take property means governmental officials are
open to ethical hazard in that they have an incentive to act in an unethical
way while the law itself protects and even encourages such predatory
behavior.

But from an epistemic perspective, the absence of assent bars any conceiv-
able inference that compensation can be just in a transfer of property. In
addition, no epistemic means are available to make any such determination.
Market-based benchmarks or professional appraisals are epistemically rele-
vant to those willing to sell at a so-called market price. However, these esti-
mates or surveys have no relevance whatsoever in gauging just compensation
for the unassenting owner. The concepts of reservation prices and efficient
premium are equally devoid of meaning from an epistemic perspective.

If the means by which governments acquire property were altered so that
just compensation were the dollar amount that would induce the property
owner to voluntarily relinquish his property, the government would then
face a fundamental check on its powers to acquire property. The individual
property owner would then have the power to prevent the government from
proceeding with a project if the government were unwilling to pay a mutu-
ally agreeable price. The individual property owner, through the ethical
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exercise of his rights, would be able to block the coercive, confiscatory appro-
priation of private property. Moreover, there would be ethical and epistemic
assurance that so-called government projects would take into account the
true social cost of the resources employed. But such transparency is counter
to the interests of public officials. With coercive transfers of property, prices
paid for resources are below valuations of owners but by an amount that can
never be known. The consequent but inevitable ignorance of social cost serves
the purpose of officials eager to present projects in the most beneficial light.

NOTES

The views expressed in this study are strictly professional perspectives held by the
author and do not necessarily reflect the policy of the U.S. Department of Interior
in Washington, D.C. The author thanks Jorg Guido Hiilsmann, David Gordon, Roy
Cunningham, Laurent Carnis, Paul Cleveland and Edward J. Lépez for thoughtful
comments on an earlier version of the chapter that was presented as a paper at the
Southern Economic Association Conference, Charleston S.C., November 2006.
They bear no responsibility for remaining errors.

1. The provision in the U.S. Constitution that property is to be taken only for pub-
lic use was once thought to be an implicit check on the scope of takings activity
by government. Unfortunately, this stipulation has been transmuted into a taking
authority for the public good regardless of the extent to which “public use” is
intended or not. This unfortunate change is perhaps nowhere more evident than
in the 2005 Kelo v. City of New London decision of the U.S. Supreme Court.
While Kelo itself is clearly destructive of private property rights, the state and
local backlash across the United States has been described as a largely corrective
development (Lépez and Totah. 2007, 397-416).

2. This author is using the adjective “epistemic” as being roughly synonymous with
‘epistemological.’...” a proposition is epistemic if and only ifit has some implica-
tion for what, in some circumstances, is rationally worthy of belief” (Honderich
1995, 241). The noun “epistemics” will be used as being roughly synonymous
with epistemology.

3. The reality of control means that the individual necessarily possesses the property,
uses the property to serve his own ends, and is able to dispose of what he possesses
and uses in whatever manner and for whatever purpose that best serves his ends.
Implicit in possession, use, and disposition is the ability to enjoy whatever the ben-
efits or proceeds that may accompany ownership (Hiilsmann. 2004, 51).

4. Natural law has been defined “as system of principles for the guidance of human
conduct, which independently of enacted law or of the systems peculiar to any
one people, might be discovered by the rational intelligence of man, and would
be found to grow out of, and conform to his nature, meaning by that word, his
whole mental moral and physical constitution....These express necessary and
obligatory rules of human conduct which have been established through. .. human
reason” (Black 1979, 925).

5. The concept of self-ownership has been championed in recent times by thinkers
such as Murray Rothbard (1998, 31-32).

6. The phrase “chain of just transfer” is from Nozick (1974, 151).

7. Ibid. Alternative but similar definitions are examined in the following
discussion.
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Issues of valuation are addressed at greater length later in the chapter.

In the exercise of the police power, governments are not even obligated to pay
anything for what amounts to a taking of property. The stated objectives of the
police power focus on the health, safety, morals, and general welfare of the
community. If these objectives had continued to define the scope within which
the police power can be applied, this role of government would not have evolved
into the assault on private property that one sees today. Regulatory intervention
undertaken in the name of the police power results in functional takings with
no compensation paid to the land owner. Zoning restrictions are perhaps the
most egregious example of property being essentially taken without any com-
pensation to owners. A second flagrant example of institutionalized injustice is
the exclusion from compensation of any enhancement in the value of taken
property arising from government actions. The courts in the United States have
taken this position: “Government condemners should not...reward owners
whose land has appreciated through an anticipation of government plans” (Paul
1987, 81). In discussing this issue, Ellen Frankel Paul references United States
v. Reynolds, 397 U.S. 14 (1970). Under this perverse logic, the inclusion of
scarcity rent in the compensation would mean that the owner would be paid an
“undeserved windfall” since the prospects open to the property owner in the
absence of the taking would have borne no surplus or scarcity rent. A third
example of institutionalized injustice is found in the lack of compensation for
goodwill lost in the process of taking property. The destruction of goodwill is
a common occurrence in the taking of property by governments but compensa-
tion is generally denied. Goodwill is an intangible capital asset owned by com-
mercial firms that emerges through actions that are essentially investments
yielding a net future return as a result of a community of loyal customers,
expanded sales, and expanded markets. In denying compensation in this area of
takings, law has become another form of institutionalized injustice making just
compensation a virtual impossibility.

The discussion below examines the reservation price concept more carefully.
The reservation price has its own mythology bearing on the idea that it even
exists in the owner’s mind prior to the actual transaction.

The one exception to this rule arises in those instances in which the property
owner has sufficient political influence to bargain for a significantly higher level
of compensation (Benson 2005, 185).

In the Kelo v. City of New London case, Professor Thomas Merrill submitted an
amicus brief in which he argued in that “[a]djusting compensation awards to
provide more complete indemnification would be a far more effective reform of
the existing system of eminent domain than increasing federal judicial review of
public use determinations.” Brief for the American Planning Association et al. as
Amici Curiae Supporting Respondents at 28, Kelo v. City of New London, 125
S. Ct. 2655 (2005) (No. 04108), 2005 WL 166929; see also: James E. Krier and
Christopher Serkin, Public Ruses , 2004 Michigan. ST . L. REV. 859, 867 (argu-
ing that compensation levels should increase as the “publicness” of a project
diminishes).

The payment of the owner’s reservation price is essentially the idea that the
owner should be paid a price at least equal to his valuation of his own property
(Knetsch and Borcherding 1979, 247). See also Knetsch (1983, 45).

One of the principal and practical reasons for labeling the assumption of an
equilibrium price for land as unrealistic is that such property is heterogeneous in
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nature with unique features of location or resource content. While there is some
degree of substitutability between land properties in different uses, the com-
petitive forces in the land market can never produce a uniform price as one
might expect to see during a trading period for a relatively uniform commodity.
Moreover, real market prices fluctuate as buyer and sellers adapt to their inter-
pretation of emerging market information.

Murray Rothbard observes: “Demonstrated preference...eliminates hypotheti-
cal imaginings about individual value scales. Welfare economics has until now
always considered values as hypothetical valuation of hypothetical ‘social states.”
But demonstrated preference only treats values as revealed through chosen
action” (Rothbard 1997, 240).

Mises observes that “one must not forget that the scale of values or wants man-
ifests itself only in the reality of action, these scales have no independent exis-
tence apart from actual behavior of individuals” (Mises 1998, 95).

Reisman offers a longer-term proposal to replace the current constitutional
authority of eminent domain. This proposal would be one in which the rights of
way for roads, railroads, pipelines, and so on would be acquired far in advance of
the time of actual construction and would be “understood to be a precondition
for an area’s future development.” Even though private property would be held
under the contingency that the government would at some point in the future
exercise a long-term public claim of right-of-way, property owners would still
have the right to refuse to relinquish their property in the event of such a claim
(Reisman 1996, 422).

On the inapplicability of “indifference” to human action, see Rothbard (2004,
307, 309).



CHAPTER 9
THE LAWYER-JUDGE HYPOTHESIS

Benjamin H. Barton

Here is the lawyer-judge hypothesis in a nutshell: if there is a clear advantage
or disadvantage to the legal profession in any given question of law, judges
will choose the route that benefits the profession as a whole.! In support of
this hypothesis I offer examples drawn from multiple, distinct areas of the
law. In so doing I hope to establish the accuracy of the theory and its far-
reaching consequences. As a bonus, I also offer a single explanation for a
series of puzzling legal anomalies.

The legal issues discussed in this chapter cut across professional responsi-
bility, evidence, constitutional law, criminal procedure, and torts. Though
all of them have been explained within their own boundaries, I argue that
they are better understood as examples of the lawyer-judge hypothesis in
action. These are cases where judges simply found a way to treat lawyers bet-
ter than other litigants. The first section lays out a theoretical basis for my
hypothesis. The following four sections lay out specific legal examples of the
lawyer-judge hypothesis. Finally, the last section briefly discusses (without
coming to any conclusions) the ramifications of the lawyer-judge
hypothesis.

THEORY

In recent years there has been an increasing focus on judicial decision-making
processes and the behavior of judges. This study has, at its heart, the follow-
ing summary: Judges are people too; they are driven by the same combina-
tion of incentives, experiences, and cognitive biases that drive the rest of us.
Arguing in this vein, political scientists study the “attitudinal model,” which
argues that political ideology is the single best predictor of judicial decisions
(Segal and Spaeth 1993); cognitive psychologists study judicial heuristics
(Bainbridge and Gulati 2002); and economists wonder what incentives
control judicial behavior (Posner 1993, Rubin 2005, Helland and Tabarrok
2006, 2002).

While some empirical studies have suggested ways these various incentives
play out in practice (Bainbridge and Gulati 2002), scholars have had a hard
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time translating these incentives into substantive law, that is, finding areas of
the law where they apply sufficiently to have a predictive value.? In this way
the empirical studies have suffered from a “missing link” problem—they
have established that judges take certain shortcuts in deciding all cases, but
they have not shown a rule that predicts an outcome in any particular type
of case. The lawyer-judge hypothesis bridges this gap by establishing pre-
dictable legal results from judicial attitudes and incentives.

This chapter uses aspects of each of the above areas of study, as well as the
sociology of the professions and the new institutionalism, to discuss why we
would expect judicial incentives and proclivities to lead to decisions that
favor the legal profession. I start from the most external reasons, and then
proceed to the internal and more important reasons.

Most studies of judicial incentives focus on nonmonetary incentives, such
as maximizing leisure time, prestige, or opportunities for further judicial
promotion rather than salary effects, on the assumption that judicial deci-
sions have no effect on salaries (Posner 1993, 13-23). Nevertheless, the
lawyer-judge hypothesis shows that at least one class of decisions, those that
directly affect the legal profession, can have direct and indirect judicial salary
effects.

A brief study of judges—who they are, how they are trained, what their
jobs are like, and salary effects—Ileads to the inevitable conclusion that
judges will regularly favor the interests of lawyers over other litigants. Many
judges rely on lawyers to get or keep their jobs. Most state judges face some
type of election (either contested or retention) (Bureau of Justice Statistics
1998) and lawyers provide most of the elected judiciary’s campaign dona-
tions. In elective states—including merit selection states with retention
clections—bar associations frequently endorse judicial candidates, and
conduct and publish “bar polls” on the judges (Schotland 1985). Many
judges were selected for their positions through “merit plans” that place
substantial selection authority in state and local bar associations (Armitage
2002). Any judge who hopes to join the federal judiciary relies upon the
American Bar Association (ABA) for a favorable rating. Bar associations
have further massaged the judicial salary incentive by working tirelessly for
higher salaries for judges (American Bar Association and Federal Bar
Association 2001).

Further, the vast majority of judges were practicing attorneys before tak-
ing the bench. Most judges are members of bar associations.® Of course bar
association membership and a career as a lawyer only begin to describe the
effects of judicial “membership” in the legal profession. It is accurate to say
that judges are, both temporally and emotionally, lawyers first. Most judges
have spent the bulk of their careers and formative working years as lawyers.
Their peer group, former colleagues, and many of their friends are all likely
to be lawyers. Each of these contacts and experiences work on a conscious
and subconscious level. On a conscious level, any judge will think hard about
the reactions of his or her peer group and friends to a decision that will have
a substantial effect on them.
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Judges also work in a remarkably insulated world. Americans pride them-
selves on having an independent judiciary. Judges are sheltered, to the extent
possible, from direct lobbying and even much contact with the nonlawyer
public with the exception of litigants, witnesses, and jurors. The regular
contact between judges and lawyers thus looms even larger in the judicial
worldview, and makes judges an easy target for formal and informal lawyer
lobbying.

A closer examination of the nuts and bolts of a judge’s job also demon-
strates how critical lawyers are to the work of judging. In the advocacy sys-
tem, most judges rely on the lawyers to do the great bulk of the work in
trying, briefing, researching, or investigating cases. When the system is
working properly, the judges sit back and decide cases based on the legal and
factual work of the lawyers. On a more basic level, most judges probably do
not want to face regularly a courtroom of disgruntled lawyers, simply because
of their ongoing working relationship.

The above factors may be considered the many conscious reasons for
judges to favor lawyers. The subconscious reasons, however, are at least as
important, if not more. Here the work of the new institutionalists is particu-
larly instructive. The “new institutionalism” defines institutions broadly as
“formal and informal rules that constrain individual behavior and shape
human interaction; institutional environment varies with a person’s position
in society” (Eggertsson 1996; emphasis in original). Under this definition,
institutions are groups joined by constraining and defining behaviors and
thought patterns.

Judges, as a defined group and “institution” respond to the world, and
particularly to judicial decisions, as Jawyers. Legal thinking itself is a power-
ful and constraining institution. The goal of American law schools, to teach
our students to “think like a lawyer” (Johnson 1991), is thus quite explicit in
institutionalizing the process of legal analysis. Judges have had the transfor-
mative experiences of law school and practice, and they approach the world
in a very specific way.

Most judges are also likely to be individuals who thrived under the writ-
ten and unwritten rules of the legal world. Judges thus approach their work
with a prescribed set of heuristics, behaviors, and notions about the world.
These cognitive institutions are precisely why they succeeded as lawyers and
why they are valued as judges. Nevertheless, these same factors lead judges to
overempathize with lawyers. On a subconscious level, when judges face a
question that will impact the legal profession, they naturally react in terms of
how it will affect “us” more than “them.”

Thus, as a matter of theory, the lawyer-judge hypothesis seems like a nat-
ural fit. Nevertheless, scholars of the legal system have had a long-standing
blind spot when it comes to judges. We tend to believe that judges are inde-
pendent adjudicators of the law who disregard their personal preferences and
proclivities when they decide cases. Because of this blind spot, theorists have
tended to examine at the effect of judicial incentives and heuristics around
the edges of jurisprudence, looking for evidence of self-interest in judicial
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shortcuts, or administrative duties (Smith 1995). The lawyer-judge hypoth-
esis, by contrast, proposes evidence of jurisprudential self-interest: areas of
the law where judicial preferences and self-interest actually lead to concrete
and otherwise inexplicable results.

Lawyer Regulation

The necessary starting point for consideration of the lawyer-judge hypothesis
is the judicial role in creating and maintaining the American system of law-
yer self-regulation, because the fruits of that self-regulation underlie many of
the other examples of the lawyer-judge hypothesis. Since the publication of
The Wealth of Nations, economists have theorized that professional
self-regulation tends to benefit the profession itself (Smith 1776 [1991]).
Virtually every occupational license and regulatory scheme—from barbers’
to doctors’—has been dissected to show the underlying self-interest
involved.

The creation and maintenance of the unique self-regulatory apparatus of the
American legal profession speaks volumes about the relationship of the bench
and bar. The first thing to note is that state supreme courts, and not state
legislatures, govern the regulation of lawyers in all the 50 states (Barton 2003).
Thus, only lawyers have the true claim to professional self-regulation: from top
to bottom, they are governed by lawyers. Predictably, this control has led to “a
degree of self-regulation far beyond either the reality or even the expectations
of any other professional group” (Moore 1989, 14-16).

The hows and whys of this self-regulation establish well judicial support
for the legal profession. It is important to note that it was not always so.
Until the mid-nineteenth century, state legislatures set the general require-
ments for bar admission and district courts generally governed the adminis-
tration of admissions. Bar associations were small or nonexistent. From the
late nineteenth century onward, bar associations reformed, and state supreme
court control over lawyer regulation eventually became the rule in all the
50 states (Barton 2005).

The jurisprudential basis for this move was state supreme courts’ claim of
an “inherent authority” to regulate the practice of law as an outgrowth of
the constitutional separation of powers between the legislative and judicial
branches. Using this inherent judicial authority, many state supreme courts
barred state legislatures from regulating lawyers (Alpert 1983). The state
supreme courts’ “inherent authority” over lawyer regulation is an obscure
and rarely noticed doctrine. Essentially state supreme courts hold that state
constitutions’ creation of a judicial branch presupposes certain uniquely
“judicial” powers. State supreme courts have thus struck down any legislative
act that “encroaches” upon the judiciary or “judicial” powers, allowing state
supreme courts to control rulemaking authority, the regulation of lawyers,
and in some cases, judicial funding (Wolfram 1986, 22-32).

It is odd that judges would not at least share these regulatory powers, if
not take a clear back seat to legislatures, who regulate every other American
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profession. Nevertheless, many state supreme courts (with strong bar asso-
ciation support) have claimed sole authority over lawyer regulation. Moreover,
because the inherent authority is claimed as a result of state constitutional
law, judicial control over the legal profession can only be challenged by a
change in court precedent or a constitutional amendment.

Public choice scholars can probably guess the results of this inherent
authority over lawyer regulation. Courts have used their inherent authority to
advantage lawyers in a variety of ways. Some of the uses have been particularly
protectionist, ranging from aggressive prosecution of the unauthorized prac-
tice of law (Dowling 1935, 636-637) to the creation of mandatory fee scales
(Lathrop v. Donabue, 102 N.W.2d 404 [Wisc. 1960], 413-414).

Nevertheless, the use of inherent authority that has most benefited lawyers
is the creation of unified bars in the majority of American states. In these
states a lawyer must be a member of the state bar association to practice law
(McKean 1963). The bar is unified (otherwise termed integrated) in 36 states
and the District of Columbia (Radke 1988). This mandatory connection
between a professional license and membership in a professional organiza-
tion is unique to the legal profession. Like a “closed shop” in labor law, this
requirement offers these bar associations unique opportunities for funding,
lobbying, and overall group power.

The history of bar unification is particularly instructive. The first states
were unified by statute, butin 1939 Oklahoma became the first state supreme
court to unify by court order (In re Integration of the State Bar of Oklahoma,
185 Okla. 505 [1939]). Following Oklahoma, the remaining states were uni-
fied by court action (McKean 1963). This granted the legal profession a
court-created bar structure (an exceptional lobbying and financial advan-
tage) ready, willing, and anxious to self-regulate.

Naturally, state supreme court justices have generally granted these bar
associations much of the court’s regulatory power. Even in states without a
unified bar, state supreme courts delegate their regulatory authority to law-
yers and bar associations (Barton 2003). So from the state supreme court
justices down to lawyers, all are regulated solely by lawyers. As a general rule,
foxes make poor custodians of henhouses, and I have argued at length else-
where that self-regulation has led inexorably to self-interested regulations
(Barton 2001). There are a number of examples from the ABA Rules, which
include regulations restricting competition through stringent rules on adver-
tising, client solicitation, client referrals, and unauthorized practice in
another jurisdiction or assisting in unauthorized practice (American Bar
Association 2008). These regulations are defended as a hedge against creep-
ing commercialization, but critics see naked restraints of trade (Calfee 1997,
Ippolito and Mathios 1990, Rhode 1981, Benham 1972).

My favorite example is the requirements for entry to the practice of law.
Raising entry barriers has been the sine qua non of bar associations and law-
yer lobbying (Sunderland 1953, 72-75). Since state supreme courts have
controlled lawyer regulation, entry barriers have evolved from virtual nonex-
istence to the complex system of today. Lawyers, of course, have an excellent
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reason to favor higher entry standards: they decrease the supply of legal ser-
vices and raise the price for those services. Moreover, the higher prices are a
windfall for the current members of the profession lobbying for more difti-
cult standards; they enjoy the higher prices without having to meet the new,
higher standards.* While rising entry standards have multiple benefits to
lawyers, there is little evidence that the benefit to consumers is equivalent to
the higher cost of services (Barton 2001, 445-448).

It is also interesting to contrast the interests of bar associations and judges
in entry barriers with more direct means of controlling errant lawyers, that
is, disbarment or court sanctions. The enforcement of the Rules of Professional
Conduct has been notoriously lax (Rhode 2002). Likewise, courts have been
quite reticent to impose sanctions of any kind on shoddy lawyering in their
courts. This reticence is puzzling, given that greater enforcement might
actually improve the administration of justice and the ease of any particular
judge’s job. In this case, judicial sympathy for lawyers apparently trumps any
individual interest in sanctions.

In sum, state supreme courts have taken a remarkably expansive view of
the separation of powers and their “inherent authority” to gain control over
lawyer regulation. These cases arise as a matter of state constitutional law,
but are best understood as example of judicial sympathy and empathy for bar
associations and the legal profession as a whole.

LAWYER-CLIENT PRIVILEGE

One of the oldest and most ingrained examples of the lawyer-judge hypothesis
is the attorney-client privilege. I seek to demonstrate three things. First, the
attorney-client privilege has been accorded a unique and vaunted position
among all professional privileges. Second, the primacy of the attorney-client
privilege—in comparison to other privileges like those accorded physicians,
spouses, or clergy—cannot be justified solely jurisprudentially. Instead, the
difference is most likely the inherent sympathy that judges have had for the
importance of the attorney-client relationship. Third, the special treatment of
the attorney-client privilege, in conjunction with rules of professional conduct
requiring confidentiality, make legal services much more attractive to clients.

The attorney-client privilege is a rule of evidence that protects most attor-
ney-client communications from compelled disclosure. The classic statement
of the privilege comes from the nineteenth century common law master-
piece, Wigmore’s Evidence. The privilege applies “(1) [w]here legal advice of
any kind is sought (2) from a professional legal adviser in his capacity as such,
(3) the communications relating to that purpose, (4) made in confidence (5)
by the client, (6) are at his instance permanently protected (7) from disclo-
sure by himself or by the legal adviser, (8) except the protection be waived”
(Wigmore 1961, § 2292).

Courts have long treated the attorney-client privilege as the flagship evi-
dentiary privilege.® Courts frequently “wax poetic” (Imwinkelried 2002,
§ 6.2.4) about this “most sacred of all legally recognized privileges” (In
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re Grand Jury Proceedings, 162 F.3d 554 [9* Cir. 1998],556—557). It holds
a special position as the “oldest and most venerated of the common law
privileges of confidential communications” (U.S. v. Edwards, 303 F.3d 606
[5th Cir. 2002], 618). It “serves a salutary and important purpose: to encour-
age full and frank communication between attorneys and their clients and
thereby promote broader public interests in the observance of law and admin-
istration of justice” (Southern Scrap Material Co. v. Fleming, 2003
WL 21783318 [E.D. La. 2003]).

“Thus, it is reasonable to expect that a conversation with an attorney
would be private” (Sherbrooke v. City of Pelican Rapids, 2006 WL 3227783
[D. Minn.2006]). It is a “strong and absolute privilege” (Fru-Con Const.
Corp. v. Sacramento Mun. Utility Dist., 2006 WL 2255538 [E.D.Cal. 2006])
(barring waiver and other limited exceptions), and must “receive unceasing
protection” (Lanza v. New York, 370 U.S. 139 [1962],143-144). It “seeks to
protect a relationship that is a mainstay of our system of justice” (Gowuid,
Larson, Bennet, Wells and McDonnell, P.C. v. Panico, 869 A.2d 653
[D. Conn. 2005], 656).

The courts protect the attorney-client privilege by more than just rheto-
ric, however. A comparison of the treatment of lawyers and other profession-
als by the courts is quite instructive. Of the three longest standing
“professions,” lawyers are the only one to receive continuous common law
protection, and as a result lawyers have been, and are still, in a much better
position than their compatriots.

There has never been a common law physician-patient privilege in England
or the United States (DeWitt 1958, 9-14). While the attorney-client privi-
lege was originally recognized during the reign of Elizabeth I and protected
as a “point of honor” for lawyers (Wigmore 1961, at § 2290), the physician-
patient privilege was famously rejected in 1776. The doctor at issue refused
to disclose “a confidential trust...consistent with [his] professional honour.”
Lord Manstield replied: “If a surgeon was voluntarily to reveal these secrets,
to be sure he would be guilty of a breach of honour. . . but, to give that infor-
mation in a court of justice, which by the law of the land he is bound to do,
will never be imputed to him as any indiscretion whatsoever” and required
disclosure (Shuman 1985,671).

In fact, the protection of physician-patient communications in this country
is as a result of state statutes® (Strong 1999, 397-399). This makes the privilege
much less powerful than the attorney-client privilege for several reasons. First,
there is no statutory physician-patient privilege whatsoever in approximately
one-fifth of the states (Best 2004, § 2380). Second, even where the protections
exist, the privilege suffers “significant variations and numerous exceptions”
(Weissbrodt, Pekin, and Wilson 2006, 61). Third, the fact that the privilege was
not recognized at common law means it is generally inapplicable in federal
courts applying federal law ( Jaffee v. Redmond, 518 U.S. 1 [1998], 10).

For a particularly blunt comparison between the attorney-client and phy-
sician-patient privileges, it is helpful to look where the rubber hits the road:
the wisdom of trial attorneys. In a 7Tria/ magazine list of testimonial
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objections, the privileges are summarized as follows: “All states recognize
the attorney-client privilege....On the other hand, the physician-patient
privilege is weak™” (Lipton 2005).

The clergy-penitent privilege has a similar history. Before the reformation,
there was a priest-penitent privilege that protected priests from testifying
(Mitchell 1987). Following the reformation, however, English courts repudi-
ated the privilege, and American courts followed suit (Montone 1995, 267-
269). Similar to the physician-patient privilege, the clergy-penitent privilege
has grown primarily as a result of state statutes (Yellin 1983) Furthermore,
although the clergy-penitent privilege is recognized in all the 50 states, its
statutory basis differs state by state and it is subject to many more exceptions
than the attorney-client privilege (Montone 1995, 283-286).

In comparison to accountants, however, doctors and clergy get off easy.
There is no federal accountant-client privilege (Couch v. United States, 409
U.S. 322 [1973], 335). Likewise, most jurisdictions have refused to recog-
nize an accountant-client privilege as a matter of statutory or common law
(Imwinkelried 2002, § 6.2.4).

Nevertheless, comparing the justifications for these various privileges
with those that historically underpin the attorney-client privilege does not
offer a strong argument for the great variation in treatment.® Courts and
commentators have generally used a utilitarian approach to defending the
attorney-client privilege, arguing that the societal benefits outweigh the
costs. As the Supreme Court has stated, the privilege’s “purpose is to encour-
age full and frank communication between attorneys and their clients and
thereby promote broader public interests in the observance of law and the
administration of justice. The privilege recognizes that sound legal advice or
advocacy serves public ends and that such advice or advocacy depends upon
the lawyer being fully informed by the client” (Upjohn Co., 449 U.S. 383
[1981], 389).

Some of the best known historical formulations of this utilitarian justifi-
cation are particularly telling in terms of the lawyer-judge hypothesis.
Anmnesley v. Earl of Anglesea (17 How. St. Tr. 1129 [Ex. 1743]) quoted in
Wigmore’s Evidence, specifically references the business interests of lawyers in
the privilege: “all people and all courts have looked upon that confidence
between the party and attorney to be so great that it would be destructive to
all business if attornies [sic] were to disclose the business of their clients.”

Other early courts explicitly recognized the judiciary’s need for a fully
functioning cadre of lawyers as a justification: the privilege is necessary “out
of regard to the interests of justice, which cannot be upholden, and to the
administration of justice, which cannot go on without the aid of men skilled
in jurisprudence, in the practice of the courts, and in those matters affecting
rights and obligations which form the subject of all judicial proceedings”
(Greemough v. Gaskell, 39 Eng. Rep. 618 [Ch. 1833], 621). Thus the utilitar-
ian defense includes two key aspects of the lawyer-judge hypothesis, an
implied concern for the welfare and business of lawyers, and concern over the
case of the administration of justice.
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The relative importance placed on the attorney-client relationship, and
the disrespect paid to doctors and patients and other professional relation-
ships, is hard to defend conceptually. Assuming that it is true that candor
between attorneys and clients is so critical that we should protect it in court,
is candor between doctors and patients really less important? Just in terms of
the societal interests involved I would think that health frequently (if not
always) trumps legal advice in importance. Similarly, the relationship between
a worshipper and her clergy-person seems equally worthy of societal support
and care.’

The physician-patient privilege (among others) was scorned at common
law. Wigmore’s Evidence offers a particularly scathing rebuke. Wigmore
applied a four-part test to balance the costs and benefits of all privileges!®
and found that only the three privileges that had been recognized as com-
mon law—husband-wife, priest-penitent, and attorney-client—conformed to
all four factors (Wigmore 1961, § 2285). Wigmore argued vociferously
against the physician-patient privilege. Interestingly, one of his main argu-
ments was that doctors did not really need the privilege, because people
would consult doctors in all candor regardless of any privilege. He called it
“ludicrous” to suggest a seriously ill person would withhold vital informa-
tion from a doctor out of fear of later exposure in court (Wigmore 1961, §
2380a). Moreover, Wigmore made much of the fact that states, such as New
York, that had a physician-patient privilege, reported no difference in usage
of doctors from nonprivilege states (Wigmore 1961, § 2380a).!! Wigmore
also carps that “[t]he real support for the privilege seems to be mainly the
weight of professional medical opinion pressing upon the legislature”
(Wigmore 1961, § 2380a). Last, the physician privilege has been criticized as
fostering fraud. “More than a century of experience with the statutes has
demonstrated that the [physician-patient] privilege in the main operates not
as the shield of privacy but as the protector of fraud....[The privilege] runs
against the grain of justice, truth and fair dealing” (Cleary 1972, 228).

The same questions that presented in the doctor-patient scenario fit lawyers
and clients: Would lawyer-client communication truly be crippled without the
privilege? Are many clients actually fully forthcoming with their lawyers
regardless of the privilege? I do not ask these questions to argue for the aboli-
tion or curtailment of the privilege, but just to note that the empirical and
theoretical basis for differentiating between lawyers and doctors (or clergy or
accountants) is not nearly as clear as courts have suggested. Instead, when
faced with a balancing test between the importance of a professional relation-
ship and the truth-seeking function, courts repeatedly chose the truth-seeking
function except for a very narrow group of relationships headlined by the
attorney-client relationship. While this choice has been defended on jurispru-
dential grounds, it is better explained by the lawyer-judge hypothesis.

It is also worth noting what an exceptional product the attorney-client
privilege allows lawyers to sell to clients. In conjunction with extremely tight
professional confidentiality rules and norms,!? the attorney-client privilege
offers clients protection for almost all disclosures. As Professor Daniel Fischel
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has noted, the privilege and the ethics rules offer an unbeatable combination
(Fischel 1998). If you are concerned at all about later confidentiality in court
and need someone to talk to, you would be well advised to choose a lawyer.
On a final note, the very structure of attorney-client disclosure/waiver
hints at the privilege’s true beneficiaries. Generally, any disclosure to a third
person outside the confidential relationship waives the privilege.!® These
rules are particularly stringent for clients: a word about a privileged matter to
a friend or relative, or even a lack of care with privileged materials can affect
a waiver. Two notable exceptions have been made for law firm practice. First,
the privilege is not limited only to lawyers; any agents, secretaries, or parale-
gals are included (United States ex vel. Edney v. Smith, 425 F. Supp. 1038
[E.D.N.Y. 1976], 1046). Second, in a case of inadvertent disclosure during
discovery, privilege may be maintained under certain circumstances (K.L.
Group v. Case, Kay & Lynch, 829 F.2d 909 [9" Cir. 1987]). Last, while
courts carefully protect these privileges in most court actions, we shall see
that disclosure is allowed to defend a malpractice action or in a fee dispute.

THREE Sul GENERIS SUPREME COURT CASES

Bar associations have played a small part in two recent revolutions in American
Constitutional law: the First Amendment’s protection of commercial speech
and the reconsideration of the law of takings. In each of these areas, the
Supreme Court signaled an aggressive new approach and followed with a
series of cases that generally drift in the direction of increased constitutional
protections for commercial speech and against government takings. In each
of these areas, small but important exceptions to the general thrust of the
law were drawn up specifically for lawyers. While the Supreme Court offers
a series of justifications for these cases, taken in light of the state of the law
as a whole, they are classic examples of the lawyer-judge hypothesis.

Ohralik

Bans on lawyer advertising and client solicitation are practically as old as the
profession itself (Drinker 1953, 23-24). In America, lawyer regulators began
to systematically bar advertising and client solicitation around the turn of the
twentieth century. These bans were a key part of the bar’s professionalization
project, and they mirrored anticompetitive regulations in other professions.
The bans were justified as a protection for the unsuspecting public against
“ambulance chasers” and other unscrupulous lawyers (Kariin v. Culkin, 162
N.E. 487 [N.Y. 1928], 488-489). Regardless of the justifications, the results
were clearly anticompetitive. Existing practitioners (who were the drafters of
these rules) were able to charge inflated prices without worrying about being
undercut by competing lawyers advertising or soliciting their clients.
Beginning in the 1970s, the Supreme Court began to overturn the most
blatant of these anticompetitive practices.'* The bulk of this work was accom-
plished by the nascent First Amendment commercial speech doctrine. Prior
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to 1976, commercial speech had not been protected under the First
Amendment. Virginia Board of Pharmacy (425 U.S. 748 [1976]) began a
series of Supreme Court cases applying the First Amendment to commercial
speech and advertising. The Court’s second major commercial speech case,
Bates v. State Bar of Arizona (433 U.S. 350 [1977], 363-385) held that the
State Bar of Arizona could not ban truthful advertising of prices for routine
legal services.

Bates tollowed Virginia Board of Pharmacy by one year, and at first read-
ing appears compelled by the reasoning of Virginia Board, an 8—1 decision
that truthful advertising of drug prices could not be banned. Nevertheless,
the opinions in Bates itself make clear how hard it was for the Court to apply
the commercial speech doctrine to the legal profession. The Court split 5-4
on the First Amendment issue, and each of the four dissenters noted the
special nature of legal services and the unwelcome and “profound changes”
the decision would bring to the practice of law (Bates, at 386).

A year later the Court decided Obralik v. Ohio State Bar Association (436
U.S. 447 [1978]) the first of our lawyer-judge hypothesis cases. In Obralik,
the Court held a ban on in-person client solicitation by lawyers constitution-
al.!s The Court distinguished Bates because of the potential for client abuse
from in-person solicitation.

In retrospect, Obralik is an unusual commercial speech case. Obralik
gives great deference to the interest of the states in regulating lawyers as
officers of the court, and even notes how a ban on solicitation serves the goal
of “true professionalism” (Obralik, at 460—-461). This deference to bar asso-
ciation regulation has been a moving target for the Court. In the cases where
the Court strikes down bar regulation it tends to reject arguments based on
“professionalism” or the public image of lawyers (consider Bates, at 368-372)
but in cases like Obralik where these regulations are upheld, the Court
expressly credits them.

Further, Ohbralik is one of the very few cases where the Court upheld a
blanket prohibition on commercial speech because it might sometimes tend
toward “fraud, undue influence, intimidation...and other forms of vexatious
conduct” (Obralik, at 462). As a general rule, the Court has been clear that
the government can always bar the dissemination of commercial speech that
is false or deceptive (Friedman v. Rogers, 440 U.S. 1 [1979]), or that proposes
an illegal transaction (Pittsburgh Press Co. v. Human Relations Comm’n, 413
U.S. 376 [1973]). Nevertheless, Obralik does not ban only false speech. To
the contrary, it is precisely the type of “blanket prohibition against truthful,
nonmisleading speech about a lawful product” that the Court reviews with
“special care” and which “rarely survive[s] constitutional review”
(44 Liguormart, Inc. v. Rbhode Island, 517 U.S. 484 [1996], 504). In fact,
outside of Obralik and a few cases from the 1980s that are now widely con-
sidered overruled, the Court has not sustained any other general ban on
advertising under the commercial speech doctrine (Volokh 2003, 732-740).

Moreover, the reasoning of Obralik has only ever been applied to the legal
profession. In Edenfield v. Fane (507 U.S. 761 [1993]) the Court expressly
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refused to apply Obralik to a rule that barred in-person solicitation by CPAs.
The comparison between Edenfeld and Obralik is stark and particularly tell-
ing. Obralik was an 8—0 decision where the Court seemed to find it obvious
that “the state interests implicated [were] particularly strong” and that in-
person solicitation is dangerous and harmful to clients and the profession as
a whole (Obralik, at 460-463). Obralik also accepted the ABA’s “three
broad grounds” of justification for the in-person ban with little comment
(Obralik, at 460-463). In short, the Court in Ohbralik shows a particular
sensitivity to the concerns of bar associations and the Court’s palpable dis-
taste for in-person solicitation by lawyers pervades the entire opinion.

By contrast, the 8—1 Edenfield decision was deeply skeptical of a ban on
in-person solicitation for accountants. While Edenfield recognized the
importance of protecting consumer privacy and discouraging fraudulent
solicitation, the Court seemed utterly flummoxed by the assertion that a ban
on in-person solicitation could possibly fit those goals (Edenfield, at
768-773). The Court specifically took the Florida Board of Accountancy to
task for their lack of underlying evidence supporting a claim of danger to the
public (Edenfield, at 771-773) despite accepting similarly “broad” assertions
of public danger in Obralik (Obralik, at 460-463).

Edenfield does attempt to distinguish Obralik, but in so doing basically
limits Ohbralik to lawyers: Obralik is a “narrow” holding that depends “upon
certain unique features of in-person solicitation by lawyers” (Edenfield, at
774). The main difference appears to be that a lawyer is a “professional trained
in the art of persuasion” and thus much more likely to succeed in taking
advantage of a potential client (Edenfield, at 775). It is ironic that the Court
upholds an ethical rule on the assumption that lawyers are uniquely danger-
ous and unprofessional. Moreover, the distinction between the persuasive
powers (and relative ethics) of lawyers and accountants is quite puzzling, and
an example of the justices using their own impressions of the two professions
to come to two totally opposed holdings on a very similar issue.!

Florida Bar v. Went For It, Inc.

Nevertheless, Obralik can possibly be explained as an early case decided
before the Court settled on the more muscular First Amendment approach
of the late 1980s and 1990s. The 1995 case of Florida Bar v. Went For It,
Inc., however, is harder to explain, especially in light of the earlier cases In re
R.M.J. (455 U.S. 191 [1982]) and Shapero v. Kentucky Bar Association
(486 U.S. 466 [1988]).

In ve R.M.J. dealt with, among other things, a Missouri lawyer sending
out professional announcement cards that listed certain qualifications (like
membership in bar of the United States Supreme Court) to a broad list of
recipients. This mailing violated the Missouri bar’s allowed language on
qualifications, and also was mailed outside of the permissible recipients. The
Court rejected the Missouri Bar’s rules, and specifically held that a ban on
mailings cannot be sustained (R.M.J., at 193-205).



THE LAWYER-JUDGE HYPOTHESIS 181

In Shapero v. Kentucky Bar Association, the Court more explicitly held
that a state bar association could not ban truthful and nondeceptive direct
mail solicitations to clients. The Court distinguished Obralik, holding that
a mailed solicitation implicated few of the dangers noted of in-person solici-
tation (Shapero, at 473—-478).

Based on these precedents and Bates v. Arizona, a Federal District Court
and the Eleventh Circuit struck down a Florida ban on direct mailings to
accident victims within 30 days of the accident. Florida Bar v. Went For It
(515 U.S. 618 [1995]) however, overturned these courts and upheld the
bar rule.

The Court had “little trouble crediting the Bar’s interest as substantial”
(Went For It, at 625). The interests stated were protecting the privacy of acci-
dentvictims, “preserv[ing] the integrity of the legal profession” and defending
“the reputation of the legal profession” (Went For It, at 624—-625). There are
a couple of interesting notes about these two justifications. While it is true
that Obralik relied on two separate justifications (both protecting privacy
and potential to mislead), later cases had generally treated Obralik as a high
potential for deception case and not a privacy case (R.M.J,, at 202). By con-
trast, Went for It includes no allegation that the advertising at issue was actu-
ally or even potentially false or misleading. Instead, the biggest problem
seems to be the effect upon the public perception of lawyers.

Moreover, the harm to reputation justification is in direct conflict with
the Court’s resistance to the suppression of commercial speech on “paternal-
istic” grounds (44 Liguormart, at 497), and the Court’s earlier holding that
lawyer advertising cannot be banned on “the mere possibility that some
members of the population might find [the advertising] offensive” or that
“some members of the bar might find [it] beneath their dignity” (Zauderer
v. Office of Disciplinary Counsel, 471 U.S. 626 [1985],648). Similarly, in
Bolger v. Youngs Drug Products, Corp. (463 U.S. 60 [1983]) the Court
rejected a government ban on “intrusive” and potentially “offensive” adver-
tisements for contraceptives. The Court stated that a state interest in protect-
ing mail recipients from offensive materials was of “little weight” because the
Court has “consistently held that the fact that protected speech may be
offensive to some does not justify its suppression” (Bolger v. Youngs Druyg
Products Corp., 463 U.S. 60 [1983], 71). This is especially so in direct mail
cases where the recipient can exercise the “short, though regular, journey
from mail box to trash can” (Bolger, at 72).

The Court thus had a relatively weak factual and legal case on either pri-
vacy or consumer protection grounds. Nevertheless, a close reading of the
case shows the great credit that the Court gave to bar association worries and
evidence about the low public opinion of lawyers (Went For It, at 625-634).
More than any of the other lawyer advertising cases, Went For It evinces a
patent sympathy for the plight of lawyer public image and a clear deference
to the findings and desires of bar associations on these issues. It is hard to
imagine that accountants or pharmacists would possibly have received the
same treatment,!” and, just as the ban on in-person solicitation allowed by
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Obralik has been limited to lawyers, the Court has never upheld an advertis-
ing ban like Florida’s for any other profession.

Obralik and Went For It thus present a puzzle to students of the commer-
cial speech doctrine. They are now both well-known and venerable prece-
dents, yet in an area of increasing scrutiny of governmental regulation of
advertising, they have basically been limited to their facts. Kathleen Sullivan
has noted that Obralik and Went For It are “difficult to square with the
Court’s other advertising decisions” (Sullivan 1998, at 578-579).

Brown v. Legal Foundation of Washington

There are other areas of constitutional law dealing with lawyers that have
produced puzzling results. A recent Fifth Amendment takings case, Brown v.
Legal Foundation of Washington (538 U.S. 216 [2003]) struck me as another
apt example from a totally distinct area of the law.

The Fifth Amendment takings clause, like the First Amendment’s com-
mercial speech doctrine, has recently been a central concern of the Court. In
relevant part, the Fifth Amendment states “nor shall private property be
taken for public use, without just compensation.” This simple injunction
contains (at least) three distinct issues: “whether the interest asserted by the
plaintift is property, whether the government has taken that property, and
whether the plaintiff has been denied just compensation for the taking”
(Phillips v. Washington Legal Foundation, 524 U.S. 156 (1998), 172).

The Court has recently decided two takings cases concerning state
IOLTA (“Interest on Lawyers Trust Accounts”) programs. Every state in
the Union has an IOLTA program (Brown, at 220)."8 IOLTA programs take
advantage of the fact that lawyers are frequently called upon to handle client
funds for a short period of time, or in amounts small enough that establish-
ing a separate account would be administratively burdensome. In these situ-
ations lawyers are required (or encouraged) to place the client funds in an
IOLTA account, and the interest generated from these accounts are used by
state bar or supreme court authorities to pay for legal services for the poor
(Brown, at 220-226).

I discuss the two recent IOLTA takings case below. Because takings law
is very technical the discussion becomes slightly abstruse in places. The key
point to remember is that IOLTA programs use the interest generated from
client funds for a government program. In deciding whether these transac-
tions are a “taking,” the Court faced several difficult questions. The first was
whether the interest itself was “property” under the takings clause. Because
the IOLTA programs only targeted small amounts of money, or money that
was held for a brief period of time the IOLTA supporters argued that the
interest itself was not “property.” Second, if the interest was property the
Court needed to decide if it was taken. Last, assuming the government took
property, the Court needed to value the loss.

As I demonstrate below, the third question has been relatively uncontro-
versial under takings law: if the government takes property it must pay
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recompense, no matter how small. Nevertheless, it is in the valuation of their
loss that the IOLTA plaintifts lost: the Court found a taking of private prop-
erty, but ordered no compensation, despite the fact that state governments
gain substantial sums from their IOLTA programs. In short the court held
that IOLTA programs take property from private parties, and then valued
that property at zero for the private parties, despite the fact that the property
had a clear and easily calculable value to the government.

The first IOLTA takings case held that the interest on client funds was
not “property” under the Fifth Amendment (Washington Legal Found. v.
Massachusetts Bar Found, 993 F.2d 962 [1993], 975-976). In Washington
Legal Foundation v. Texas Equal Access to Justice Foundation (94 F.3d 996
[5™ Cir. 1996]) the U.S. Fifth Circuit of Appeals held that IOLTA interest
was property subject to the Fifth Amendment Takings Clause. In Phillips .
Washington Legal Foundation (524 U.S. 156 [1998]), a 6—3 majority of the
Supreme Court agreed. The Court held that because “interest follows prin-
cipal” the interest on client IOLTA funds was the clients’ property (Phillips,
at 164-172). Interestingly, the Court did not reach the issue of whether
IOLTA funds were actually “‘taken’ by the State, or what amount of ‘just
compensation,’ if any, [was] due respondents” (Phillips, at 172).

Phillipsis thus a weird, incomplete case. On the one hand, it explicitly left
open the question of whether IOLTA programs cause a Fifth Amendment
taking. On the other hand, it was hard to imagine after Phillips that IOLTA
programs did not constitute a compensable taking, because once the Court
has found that the government has taken property from a private party, it is
usually all over but the crying: if the government takes private property,
recompense follows briskly.!? Once the Court has found a taking, it has
found governmental action unconstitutional even if the damages were
minuscule or nonexistent, as in Loretto v. Teleprompter Manhattan CATV
(458 U.S. 419 [1982]) where the Court held that even if a taking increased
the value of a property it might still be compensable.

Further, the Court’s decision in Webb’s Fabulous Pharmacies, Inc. v.
Beckwith, 449 U.S. 155 [1980]) seemingly foreclosed IOLTA’s most promis-
ing argument: that the government was not “taking” anything, because the
interest itself was government-created value that otherwise would not have
existed. In Webb’s Famous, a Florida statute allowed a county clerk to collect
interest on a court interpleader fund. Without the statute and the clerk’s
actions, the fund would not have earned interest. Nevertheless, the Court
cited the familiar maxim that interest follows principal, and explicitly rejected
the argument that the Florida court “takes only what it creates.” The Court
found a taking and required the state to disgorge the interest earned to the
recipient of the underlying interpleader funds (Webb’s, at 453—-454).

Nevertheless, the first few cases after Phzllips were a mess, as courts strug-
gled to answer the unsettled question of whether IOLTA constituted a tak-
ing, and what, if any, just compensation was due. The main battleground
seemed to be whether to apply the per se test for physical takings, or the ad
hoc Penn Central test for regulatory takings.?°
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The choice between the two tests in these cases was much more than aca-
demic. In takings cases, the choice of the test usually presages the case’s
outcome. In cases where the per se test is met the Court always finds a tak-
ing, and the only remaining question is just compensation.?! By contrast,
cases considered under the ad hoc, Penn Central standard frequently result
in a finding of no taking at all?? (Sagoff 1997, 849). The post-Phillips cases
seemed to follow this logic exactly: the cases that applied the Penn Central
test found no taking, whereas the per se cases found an unconstitutional
taking and required either full repayment or suitable equitable relief.

In Brown v. Legal Foundation of Washington (538 U.S. 216 [2003]) how-
ever, the Supreme Court broke the mold and found a per se taking of private
property for public use, but refused to require any compensation. The Court
began its analysis with a glowing review of the “public use” requirement,
calling IOLTA a “dramatic success” serving the “compelling interest” of
providing legal services to the poor.2* The Court then reiterated its holding
in Phillips that IOLTA interest was the private property of the plaintiffs and
held that “a per se approach is more consistent with the reasoning in our
Phillips opinion than Penn Central’s ad hoc analysis.” Thus, the “interest
was taken for a public use when it was ultimately turned over to the founda-
tion,” leaving only the question of “just compensation” (Brown, at 235).

The Court held that “just compensation” is measured “by the property
owner’s loss rather than the government’s gain” (Brown, at 235-236).
Because the IOLTA interest is only supposed to be generated when the
transaction costs of creating a separate bank account would be more than the
interest earned, the Court concluded that the loss was always zero, and
required no compensation at all (Brown, at 239-241).

It is still too early to know if Brown will turn out to be a sui generis case
that stands outside the mainstream of takings jurisprudence the way that
Obralik and Went-for-It have in the commercial speech area. There are sev-
eral telltale signs that Brown will be limited to its facts and will not signal a
shift in takings jurisprudence. The first is the Court’s finding of no compen-
sation whatsoever, despite placing the taking in the per se category. As the
Court itself has repeatedly noted, once a per se or “categorical” taking has
been found it applies a “clear rule” and the government must pay damages,
“no matter how small” (Brown, at 234). If there is any clear theme from the
Court’s per se takings cases, it is that once a per se taking is found the gov-
ernment will have to pay something. In short, once the Court finds a per se
taking, all that remains is cutting a check for the amount of the taking.
Nevertheless, in Brown, the Court found room within its previously rela-
tively uncontroversial “just compensation” doctrines to deny relief.?*

Second, Brown is difficult to square with Webb’s, especially the Court’s
explicit rejection of the government-created value argument. Brown distin-
guishes Webb’s by noting that in Webb’s the state of Florida collected both a
statutory interpleader fee and the interest generated, as well as noting that
the IOLTA interest only exists because of the pooling of funds that would
otherwise generate no interest (Brown, at 238 n. 10). Nevertheless, in Webb’s



THE LAWYER-JUDGE HYPOTHESIS 185

Florida’s entire argument was that the state statute itself created the interest
at issue and that in the absence of the statute there would be no interest to
collect. The Webb’s Court rejected that argument, noting that regardless of
whether a state statute created the interest, the interest still belonged to the
owner of the underlying principal. As a conceptual matter, this argument
looks quite similar to an argument the Court accepted in Brown: that with-
out the government-created system pooling IOLTA funds there would be no
net interest. Yet in Brown, the Court allowed the government to keep the
government-created value (Brown, at 235).

Finally, one way to predict that Brown will prove to be a sui generis hold-
ing is the difficulty of imagining another type of per se taking where the
government will take something of obvious value that has absolutely no value
to the plaintiff. In fact, the Court’s holding that just compensation is mea-
sured by the loss to the plaintiffs is likely to prove a relative side note as the
battle over regulatory and per se takings rages on. As Christopher Serkin has
argued, Brown will not prove “one of the most important valuation cases in
recent years,” but will instead be treated as a “prosaic” and fact-specific treat-
ment of fair market value (Serkin 2004, 421).

MIRANDA’S RIGHT TO SILENCE AND RIGHT TO COUNSEL

Miranda v. Arizona is another case where the Court signals a special appre-
ciation for the legal profession. In 1966 the Supreme Court revolutionized
the law of police interrogations with Miranda v. Arizona (384 U.S. 436
[1966]). Miranda required that police officers warn a suspect in custody
prior to interrogation “that he has a right to remain silent, that any statement
he does make may be used against him, and that he has a right to the pres-
ence of an attorney, either retained or appointed” (Miranda, at 444). If these
warnings are not given prior to interrogations, statements taken in violation
of Miranda generally cannot be introduced at trial.

There are two points worth noting at the outset. The first is that criminal
defendants have a large number of constitutional and procedural safeguards
that might be useful to know at the time of arrest, including bond rights, the
right to a jury, the right to a speedy trial, and so on. Nevertheless, the Court
lists only two: the right to remain silent and the right to an attorney. Second,
consider the government-sponsored free advertising the Court granted the
legal profession in Miranda. The very first thing a government official must
tell a future criminal defendant strongly suggests that it would a good idea
to hire a lawyer. Moreover, consider how often the Miranda rights have been
read in movies, television shows, or books.

The Miranda warnings tell a suspect of two broad rights: the right to
remain silent and the right to an attorney. In the Miranda opinion itself,
neither right is favored over the other, and both are treated as critical to safe-
guarding a suspect’s rights. In particular, if a suspect exercises either right,
the interrogation must stop. “Once warnings have been given, the subsequent
procedure is clear. If the individual indicates in any manner, at any time prior
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to questioning, that he wishes to remain silent, the interrogation must cease.”
Similarly, “[i]f the individual states that he wants an attorney, the interroga-
tion must cease until an attorney is present” (Miranda, at 473—-474).

The Court’s treatments of these two rights, however, have diverged radi-
cally over time, with Michigan v. Mosely (423 U.S. 96 [1975]) and Edwards v.
Arizona (451 U.S. 477 [1981]) serving as the two prime examples. In Mosely,
the Court faced the question of how to handle a second round of question-
ing after a suspect had already invoked his right to remain silent. The Court
cited Miranda for the proposition that the “right to cut off questioning”
must be “scrupulously honored” (Mosely, at 104). Nevertheless, the Court
held an interval of “more than two hours,” questioning by another officer
about a different crime, and a new set of Miranda warnings, was sufficiently
scrupulous (Mosely, at 104). From the outset, Mosely was seen as a significant
weakening of Miranda, and later cases have made clear that there is no dif-
ferent crime requirement and that the police can scrupulously honor a sus-
pect’s right to remain silent by pausing their interrogation for a period as
short as an hour or two. (Custodial Interrogations 2006,177 n.568).

Mosely is thus notable for both its part in the long-term project of eroding
Miranda’s protections, and its role as the first case to really differentiate
between the right to remain silent and the right to counsel. As Mosely made
clear, its holding on the malleability of a declared desire to exercise the right
to remain silent had no effect on the requirements following a request to
speak to a lawyer (Mosely, at 101 n. 7). While the results of an exercise of
cither right were treated quite similarly in Miranda itself, for the first time
Mosely establishes that the right to remain silent is to be treated less favorably.
There are no post-Mosely Supreme Court cases on how to treat questioning
after an unambiguous request to remain silent, but the other Supreme Court
cases on the treatment of silence at trial are generally unfriendly.

Edwards v. Arizona made the distinction between silence and counsel
even clearer. Edwards was decided in 1981, and fell directly during a period
of erosion for Miranda protections (Lunney 1999, 745-786). Edwards dealt
with a situation analogous to that considered in Mosely: a suspect had asked
for counsel, and before counsel had arrived, the police reinstituted their
interrogation, and the defendant eventually confessed (Edwards, at 479-480).
The Arizona Supreme Court relied on Mosely and held that if the confession
was gained voluntarily during the second interrogation, Miranda was satis-
fied (State v. Edwards, 594 P.2d 72 [Ariz.1979], 77-78). The Arizona
Supreme Court thus held that the right to a lawyer should be treated the
same as the right to remain silent, that is, rather shabbily.

The Supreme Court reversed and held that the right to a lawyer is much
better protected than the right to remain silent. Edwards is a strident deci-
sion and one of the few post-Miranda decisions to unequivocally embrace
Mirandw’s language and holding (albeit only for the right to counsel). The
Court noted that it had “strongly indicated that additional safeguards are
necessary when the accused asks for counsel” and held that once an accused
asks for counsel she cannot be questioned until she meets with counsel or
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she herself “initiates further communication” (Edwards, at 481-485).
Edwards also discussed Mosley and made explicit the differential treatment
between a request to remain silent and a request for counsel.

Given that Edwards is surrounded by Miranda cases that refer to the
warnings as anonconstitutionally required, prophylactic measure (Klein 2003,
1337-1338, n.6), the stridency of the opinion is striking. The Court states
“[t]he Fifth Amendment right identified in Miranda is the right to have
counsel present at any custodial interrogation” and creates a bright line
requirement that all questioning stop following a request for counsel
(Edwards, at 485-480).

The cases that followed Edwards generally built upon this bright line
rule.?® The fact that the Court has followed up on Edwardsatall is noteworthy.
The Court kept the right to counsel question salient through multiple cases,
strengthening its protections. By contrast, the Court’s last real statement on
the effect of an unequivocal request to remain silent was Mosley, and this has
resulted in a long, slow drift in the federal courts where even the protections
offered by Mosiey have been diluted.

In Smith v. Illinois (469 U.S. 91 [1984]), one of the first post-Edwards
cases, the Court reiterated that once an unequivocal request for counsel is
made all questioning must stop, and later equivocal statements about want-
ing a lawyer were of no consequence. In Arizona v. Roberson (486 U.S. 675
[1988]), the Court held that when an accused has requested counsel he may
not be questioned later by a new set of detectives about a totally separate
crime, even if the second detectives did not know of the request for counsel.
The Court recognized the factual similarities to Mosley (the second set of
detectives investigating a second crime), but again distinguished the import
of a request to remain silent (Roberson, at 683).

In Minnick v. Mississipps (498 U.S. 146 [1990]), the accused requested
counsel, met with counsel, and then was questioned by the police without
his lawyer present. Minnick has a lengthy passage discussing the efficacy of
the bright line Edwards rule, and well encapsulates a theme that runs
throughout all of these cases: what is the point of having Miranda rights at
all if the police can question you regardless of your request for an attorney?
(Minnick, 498 U.S. at 152-156). In this regard, the justices’ experience as
lawyers seems extremely relevant. Every lawyer knows and fears the possibil-
ity that their client will be talking to opposing parties outside of the lawyer’s
presence and say something that can never be retracted or fixed.

In sum, there is now little doubt that the right to counsel is better pro-
tected by Miranda and its progeny than the right to remain silent. Aside
from the Court’s familiarity and natural understanding of the importance of
counsel, however, there is not much to support placing the right to counsel
above the right to remain silent. On the contrary, the right to remain silent
seems to be the more central right protected by Miranda.

Insofar as Miranda is constitutionally based, it is based squarely on the
Fifth Amendment’s right to avoid self-incrimination, and not the Sixth
Amendment’s right to counsel. Miranda itself referred to self-incrimination,
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and in Dickerson v. U.S., the Court noted the many references in Miranda
and its progeny to the Fifth Amendment in holding that the Miranda hold-
ing was constitutionally required (Dickerson v. U.S., 530 U.S. 428 [2000],
440 n.5) The Sixth Amendment’s right to counsel, by contrast, does not
attach until “prosecution is commenced” not during the police investigation
of a crime (Zexas v. Cobb, 532 U.S. 162 [2001], 167-168).

Because Miranda is a Fifth Amendment self-incrimination case, it makes
little sense to elevate the right to have counsel present during questioning
above a straightforward and direct invocation of the suspect’s right to remain
silent, because the right to remain silent, not the right to a lawyer, is the right
protected by the Fifth Amendment. This is especially so since the Court
treats a request for counsel as an invocation of Fifth Amendment rights: “an
accused’s request for an attorney is per se an invocation of his Fifth
Amendment rights, requiring that all interrogation cease” (Fare v. Michael C.,
442 U.S. 707 [1979], 719).

Furthermore, it is dubious to suggest that protecting the right to counsel
will do more to counteract coercion or police questioning than a firm right
to remain silent. As the Court has repeatedly noted, “any lawyer worth his
salt will tell the suspect in no uncertain terms to make no statement to police
under any circumstances” (Moran v. Burbine, 475 U.S. 412 [1986],436 n. 5).
In fact, the very first thing any lawyer summoned to a police station by a
Miranda request will do is find out what the client has already said, and
strongly advise the client to say nothing further. Given that the main protec-
tion presented by the lawyer is silence, shouldn’t a direct request to exercise
Fifth Amendment rights be treated at least as favorably as a request for the
ancillary right to a lawyer during questioning? Instead, a direct request to
remain silent requires only a short pause in the questioning, while a request
for a lawyer requires a full stop until a lawyer is consulted, and most likely a
full stop of all interrogation.?®

As such, Edwardsand its progeny stand out as another sui generis prolaw-
yer decision. While the Court was busily eroding the Miranda protections
on multiple fronts, it chose to retain quite robust protections for accused
who clearly expressed a desire for a lawyer. The advantages to the legal pro-
fession are clear: Whatever else an accused should know, she should know to
request a lawyer first and foremost.

RAMIFICATIONS?

As the foregoing discussion has shown, the lawyer-judge hypothesis explains
a diverse subset of cases and doctrines that directly effect the legal profes-
sion. So what? It may be that while judges treat lawyers differently and bet-
ter, this treatment is justified. Maybe lawyers are, in fact, special. Lawyers do
play an important role in our society and legal order, but does that justify
certain jurisprudential latitudes? Most would agree that it is self-evidently
harmful to have the judiciary favor one group of persons over others. Further,
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the collection of regulatory and case law advantages listed above are hardly
calibrated to further the lawyer’s role as an officer of the court.

Assuming the phenomenon exists (and that it is bad), can anything realisti-
cally be done about it? First, gathering the cases, making the argument, and
shedding light on the trend may be enough to shift the law in some of these
areas. As the discussion (in the section “Theory”) of the underlying theory
noted, some or all of this effect is the result of unconscious judicial bias toward
their own experiences and naturally increased empathy for litigants who share
similar backgrounds and experiences. Perhaps pointing out the cumulative
effects of these unconscious decisions will lead to some reforms.

Second, it may be that our system of selecting judges from the ranks of
lawyers is the best possible model for our legal structure and society, and
therefore the costs associated with it are bearable. Again, recognizing those
costs and weighing them against the benefits is worthwhile. On the other
hand, it may be that the costs of the current system outweigh the benefits.
Given the general public distrust and dislike of lawyers, there may be many
other objections to their dominant role in the judiciary aside from any bias
toward lawyers in general.

I do not think it is obvious that all judges should be lawyers. On the con-
trary, it may be right that no lawyers should be judges. In many civil law
countries, judges are trained and educated separately from lawyers. Perhaps
that is a better model.

Moreover, the idea that only lawyers should be judges is of relatively recent
vintage in the United States. In the eighteenth, nineteenth, and early twen-
tieth centuries, many judges and justices of the peace were not lawyers (and
many current justices of the peace are still nonlawyers) (Dawson 1960).
Predictably, bar associations were at the forefront of the (largely successtul)
effort to eliminate lay judges (Provine 1986, 1-60). These efforts occurred
simultaneously to the bar’s overall professionalization movement that
included the push for a bar examination, required legal education, and the
unified bar. Given the potential benefits to the profession, and the key role
that the judiciary played in the success of the professionalization movement,
bar associations clearly made a wise choice.

Aside from history and international precedents, Adrian Vermeule has
recently argued that there should be at least one nonlawyer justice of the
U.S. Supreme Court, and possibly more (Vermeule 2007). Nonlawyer judges
can also be defended on populist or egalitarian grounds. It is beyond the
scope of this chapter to build a complete defense or indictment of the pri-
macy of lawyer judges. However, I will note that this chapter does add
another wrinkle to a larger ongoing debate about the structure and nature of
our judiciary.

Nevertheless, the lawyer-judge hypothesis established herein proves that
lawyers have enjoyed preferential treatment. The severity of the problem and
what should be done about it, if anything, are ultimately issues for further
contemplation and study.
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NOTES

Some of the material in this chapter is adapted from Barton (2007).

1.

10.

. Please forgive the upcoming “Zagat

In this chapter, I use the expressed desires of bar associations as a proxy for what
the profession as a whole would prefer, or at least a majority of the members of
the profession who are in bar associations. If it strikes you as overreaching to
refer to the “interests of the legal profession” in the article, please add the
modifier “as expressed by bar associations.”

. One notable exception is the empirical work on tort awards (Helland and

Tabarrok 2006).

. In the 36 states with a unified bar, judges are licensed attorneys, and ipso facto

are members of the state bar association. Twenty-seven states explicitly require
their supreme court justices to be members of the state bar (The Council of State
Governments 1978, 7-8).

. Generally, current practitioners are grandfathered (or grandmothered) in

under new, more stringent entry regulations. The bar exam has continued to
become more difficult, and recently passage rates have declined substantially
(Merritt 2001). This explains why every complaint about current practitioners
is solved by a burden upon future practitioners. Consider the growing utiliza-
tion of the Multistate Professional Responsibility Exam (“MPRE”) as a
response to claims of unethical lawyers, or the drive to establish the bar
examination and legal education as a response to perceived lawyer incompe-
tence. If the worry was over currently incompetent practitioners, raising entry
barriers for future lawyers would do little to assist with the immediate
problem.

’s” approach to case law. The language itself
is so telling short quotes speak volumes.

. One exception is the Supreme Court’s recognition of a federal psychotherapist-

patient privilege in Jaffee v. Redmond (518 U.S. 1 [1998]).

This warning is echoed in evidence texts that suggest that doctors or psychiatrists
hired as experts for trial should examine their patients as part of the legal team
so that the more stringent protections of the attorney-client and work product
privileges attaches to their work (Imwinkelried 2005, 302).

. The justifications for the attorney-client privilege have been divided into two

broad categories: utilitarian (or instrumentalist) and nonutilitarian (or
humanistic). The utilitarian approach balances the societal costs and benefits of
any privilege; the nonutilitarian approach looks at fundamental values, like pri-
vacy, and decides whether the privilege is consistent with those values
(Imwinkelried 2002, § 6.2.4). This chapter focuses on the utilitarian approach,
because it has been dominant among courts and commentators.

Furthermore, clergy have a much stronger constitutional argument for a privilege
than lawyers do (Colombo 1998).

Wigmore asked a four-part question before approving of any privilege: (1) the
communications must originate in a confidence that they will not be disclosed;
(2) this element of confidentiality must be essential to the full and satisfactory
maintenance of the relation between the parties; (3) the relation must be one
that in the opinion of the community ought to be sedulously fostered; and
(4) the injury that would inure to the relation by the disclosure must be greater
than the benefit thereby gained for the correct disposal of litigation (Wigmore
1961, § 2285).
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Given the utter lack of empirical data to support Wigmore’s claims concerning
the attorney-client privilege, this complaint is somewhat paradoxical
(Imwinkelried 2004).
The Rules of Professional Conduct provide extraordinary protections for law-
yer’s confidentiality (American Bar Association 2008).

“The moment confidence ceases...privilege ceases” (In re San Juan Dupont
Plaza Hotel Fire Litigation, 859 F.2d 1007 [1** Cir. 1988]).
For example, Goldfurb v. Virginia State Bar (421 U.S. 773 [1975]) held that
mandatory fee schedules violated federal antitrust law.
“In-person client solicitation” means asking a potential client for work
face-to-face.
It is also worth noting the vote tallies on the two cases (Obralik was 8—0 and
Edenfield was 8-1), and that the Court considered each case relatively straight-
forward, regardless of how incompatible they seem. A simple comparison of the
vote totals for the lawyer and nonlawyer professional regulation cases is also
illuminating. As noted above, Virginia Board was an 8-1 decision striking down
an advertising ban by pharmacists. A year later, the Court split 5-4 on a similar
ban in Bates. The main difference between the cases was the Court’s impression
of lawyer advertising as quite distinct from pharmacist advertising.

Similarly, the Court split contentiously 5—4 (with no majority opinion) in
Peel v. Disciplinary Comm. of Illinois (496 U.S. 91 [1990]) over an attorney
advertisement claiming NBTA certification as a civil trial specialist. Four years
later, the Court struck down an accountant rule barring an advertising using the
terms “CPA and CFP” by a lawyer 7-2 in Ibanez v. Board of Accountancy (512
U.S. 136 [1994]). Again, the main difference in the split appeared to be the
Court’s greater sensitivity to concerns about lawyer advertising.

As discussed above, Edenfield v. Fane (507 U.S. 761 [1993]) makes this point
abundantly clear for accountants. In Went For It the court upheld a ban on law-
yer solicitation by mail, which is much less obtrusive than an in-person solicita-
tion. By contrast, the Edenfield Court made short work of an accountant ban on
in-person solicitation.

The origin of these programs is actually an excellent example of the unique
powers of lawyer self-regulation. They were created in 45 states under the inher-
ent authority of state supreme courts, and by statute in the other 5. In Indiana
and Pennsylvania, IOLTA was originally statutory, but the Supreme Courts of
those two states Supreme Court invalidated the statute and created the IOLTA
program by court order (Brown, at 221 n.2).

In fact, IOLTA proponents were “surprised” by their victory in Brown and
IOLTA opponents were “[t]asting victory” after Phillips (Morris 2005,
612-615).

For example, when Phillips was considered on remand to the Western District of
Texas the court applied the ad hoc approach and found no taking (Washington
Legal Found. v. Texas Equal Access to Just. Found., 86 F.Supp.2d 624 [W.D. Tex.
2000], 643-647). On appeal to the Fifth Circuit, the court overturned that
decision and applied the per se test (Washington Legal Found. v. Texas Equal
Access to Just. Found., 270 F.3d 180 [5" Cir. 2001], 186-189). The Ninth Circuit
followed a different path. The original panel to rule on an IOLTA program post-
Phillips applied the per se test and found an unconstitutional taking (Wash. Legal
Found. v. Legal Found. of Wash., 236 F.3d 1097 [9™ Cir. 2001],1100-01), while
a later en banc decision applied the ad hoc approach and found no taking
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(Wash. Legal Found. v. Legal Found. of Wash., 271 E.3d 835 [9th Cir. 2001][en
banc], 854-857).

“When the government physically takes possession of an interest in property for
some public purpose, it has a categorical duty to compensate the former
owner...no matter how small [the compensation due]” (Twhoe-Sierra Pres.
Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302 [2002], 322-323).
“Our jurisprudence involving condemnations and physical takings is as old as
the Republic and, for the most part, involves the straightforward application of
per se rules. Our regulatory takings jurisprudence, in contrast, is of more recent
vintage and is characterized by essentially ad hoc, factual inquiries, designed to
allow careful examination and weighing of all the relevant circumstances”
(Tahoe-Sierra, at 321-322).

It is worth noting how closely this section hews to the bar association praise of
these programs, even including the statistic that IOLTA funds provide “legal
services to literally millions of needy Americans” (Brief for the ABA as Amicus
Curiae in Support of Respondents, Brown v. Washington Legal Foundation, 538
U.S. 216 (2003) (No. 01-1325), 2002 WL 31399642, at *4-7). This section
also parallels the section in Went-For-It where the Court uncritically credits each
of the bar association factual defenses for the advertising restrictions at issue
(Went for I, at 624—625). One other interesting parallel in these cases is the role
of Justice O’Connor. She was a longtime defender of lawyer regulation of adver-
tising, and authored Went-For-It. In Phillips she joined a 6—3 majority finding
that the interest was the private property of the plaintiffs, but in Brown she
switched sides to help create a 5-4 majority allowing IOLTA programs to
continue.

It would be an error to call any part of takings jurisprudence wholly uncontro-
versial. Nevertheless, prior to Brown few of the Court’s cases had hinged on the
valuation question; the bulk of the work was done on the ins and outs of the
taking itself.

The main exception is the series of cases that have required a clear request for
counsel to trigger Edwards, rejecting more equivocal or unclear requests (Davis p.
US., 512 U.S. 452 [1994]).

One obvious difference between a request for a lawyer and a request to remain
silent is that the request for a lawyer has a natural ending point (the arrival of the
lawyer). Nevertheless, given that Miranda is focused on the Fifth Amendment,
a request to remain silent should be treated at least as well as a request for a law-
yer, that is, a request for silence should be honored until the suspect invites
further communication or is provided with a lawyer.



CHAPTER 10

CrLAss AcTiON RENT EXTRACTION:
THEORY AND EVIDENCE OF
LEGAL EXTORTION

Jeffrey Haymond

INTRODUCTION

The tort system strikes a necessarily imperfect balance between deterrence
and opportunism. Few doubt that a “jackpot” mentality underpins many of
the sensational cases reported by the media. The costs of the tort system are
high,! and the legal system may be overtaxed and unable to quickly provide
justice in nonfrivolous cases. Nevertheless, while many cases appear to be
frivolous, access to legal redress is an important freedom. For every critic of
ambitious lawsuits, there is a defender who claims to seek only justice; for
every legal action that one can criticize, there is always some public interest
rationale that defenders are quick to highlight. This rationale is almost always
in the form of “David vs. Goliath,” in that the legal process supports plain-
tiffs with less power (political or economic) seeking justice against defen-
dants with greater power.

Class action lawsuits are especially controversial. Many consumer class
actions are portrayed as a way to correct small harms to large numbers of
people (which, when aggregated, lead to a large loss in social welfare).
Absent a class action mechanism, these harms cannot be corrected, because
the costs of seeking legal redress outweigh any individual benefit. Further,
without the threat of a class action, large tortfeasors may have less incentive
to safeguard against imposing harms—in other words the threat of a class
action restrains businesses from practices that harm the society. While busi-
nesses may modity their behavior in positive ways, there may also be unin-
tended consequences that public interest proponents do not fully
consider.?

As this chapter shows, both theory and evidence suggest that the current
implementation of class actions results in outcomes that do not meet public
interest ideals. The trial lawyers’ incentive structure can lead to opportunis-
tic behavior, as pursuit of profits may outweigh considerations of the benefit
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to the class as a whole.? As Kiement and Neeman (2004, 103-104) note:

Most class actions are “lawyer driven” and the class attorney maintains all but
absolute control over the lawsuit. She usually initiates the suit, selects the class
representative, and controls the litigation process and settlement decisions.
The class representative, while supposedly in charge of the litigation as fidu-
ciary for all those similarly situated, is in reality only a token figurchead with
no actual control over the lawsuit.

The trial lawyers’ incentives are substantially monetary; plaintift counsels’
share of awards is nominally in the range of 25 percent to 30 percent of the
total, but the effective share is often much higher. A RAND study of insur-
ance class actions reported trial lawyer fees as a percentage of actual mone-
tary distribution, in addition to a percentage of the common fund
(RAND 2007). When calculated in this manner, the median effective fee
increased from 30 percent to 47 percent, while one-fourth of the cases saw
the effective fee rise to 75 percent or more, even rising above 90 percent in 5
of the 48 cases reviewed. Yet the consumers received as little as $3.50 per
person, with the median benefit being $97, and in most instances only a frac-
tion of the class members received any monetary benefit (RAND 2007, 2).

Class actions may be especially worrisome in capital markets. According
to a blue ribbon study group, the Committee on Capital Markets Regulation,*
the societal value of securities class action lawsuits deserves reconsideration.
The group noted that the deterrent value of securities class action lawsuits is
likely low, given that virtually all costs are borne by the company and its
insurance carriers, rather than by corporate management (costs which the
shareholders ultimately pay). Further, the committee recognized that securi-
ties class action lawsuits insufficiently compensate shareholder victims, since
the suits capture only 2 percent to 3 percent of investor losses, with signifi-
cant transactions costs (total defense and plaintiff attorney’s fees in excess of
50 percent of the settlement value). They also point out the circularity of one
group of shareholders paying another group. The public interest case is fur-
ther tarnished by the committee’s observation that current securities class
action lawsuits may systematically transfer funds from “buy and hold” small
investors to active institutional traders (Interim 2006, 78-79).>

Class action lawsuits do provide economically disadvantaged citizens a
mechanism to address wrongs of wealthier opponents. Furthermore, class
actions may be more effective deterrents compared to other regulatory pro-
cedures. Yet the public interest rationale has its critics from academia, gov-
ernment, and the media who believe that class actions are often simply
instruments for trial lawyers to extort defendants with “deep pockets.”®
Anecdotes that support this beliefare widely available in the media.” However,
anecdotes are just that, and any view that suggests that class action lawsuits
may be a tool for extortion must be backed by theory and empirical evidence.
This chapter describes the theory of legal rent extraction, a framework for
understanding class actions as legalized extortion, and documents empirical
evidence for legal rent extraction. In particular, the chapter examines
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implications of securities class actions for capital markets. Finally, the impact
of ongoing attempts at class action reform is reviewed.

THEORY OF RENT EXTRACTION

Public choice theory assumes that individuals make decisions based on self-
interest, whether those individuals are acting in market or nonmarket institu-
tional settings and extends the neoclassical model of economic choice to
individuals acting in legal and political contexts. Individuals maximize an
objective function given their constraints, with pecuniary motivation (one
argument in the agent’s objective function), often one of the strongest of
motivating factors. Public choice theory explains much of government behav-
ior that is paradoxical from a public interest view. Rent seeking, a well-known
subset of public choice theory, explains how agents seek to gain an economic
benefit from government action without adding any value to the product.
Gordon Tullock (1967) introduced the concept and detailed theoretically how
extensive the cost of rent seeking can be to society.® George Stigler (1971)
added to the body of thought with his seminal work on regulation. In his
model, businesses seek government regulation to ensure protection of pro-
ducer interests, because regulation offered a legal mechanism to cartelize an
industry. Private attempts at cartelization were notoriously ineffective because
of cheating, costs of negotiation, and possible new entrants. Out of the Tullock
and Stigler approach emerged an understanding of politics as exchange.
Positive political analysis examined the benefits that government and industry
could provide each other, and identified the relevant transaction costs.

McChesney (1997) suggested the theories of rent creation? and regulation
are actually part of a larger theory of rent extraction. As McChesney relates,
“once the politician is seen as an independent actor in the regulatory process,
his objective function cannot be treated as single-valued. He will maximize
total returns to himself by equating at the margin the return from votes, con-
tributions, bribes, power, and other sources of personal gain or utility” (1997,
22). In some cases, politicians may choose to levy demands on businesses,
which must either comply or face negative sanctions. In the politician’s pro-
cess of maximizing returns, one would expect to see a trade-off between rent
creation and rent extraction, depending on what specific circumstances allow.
For McChesney, rent extraction is possible because the politician receives, in
effect, a property right to extract wealth by virtue of election to office.
Politicians exercise this right by threatening business with costly government
regulation and, for a price, declining to implement the threatened action. The
threat of costly action is targeted against privately created capital, and the
more immobile or inelastic is the capital, the more effective is the threat.

If government action were undertaken for the purpose of rent extraction,
we would expect to see the proposed action as reducing the value of the tar-
geted private capital. Upon rent extraction and removal of the threat, the
capital value would not be restored fully (reflecting the rents extracted).
Nevertheless, government actions that reduce private wealth may also have
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plausible public interest rationale. If the proposed action is subsequently
retracted consistent with public interest hypotheses, however, the capital
value should be recovered (McChesney, 1997, 72). This can be tested
empirically via event studies.!®

A number of empirical event studies have confirmed the rent extraction
hypothesis. McChesney cites Beck, Hoskins, and Connelly (1992) for their
work with a sample of Canadian firms threatened with negative government
action that was subsequently retracted (1997, 74). McChesney (with slightly
different methodology) corroborated this scenario with his own review of
the Clinton administration’s failed attempt to implement price controls with
its proposed health care legislation. Haymond (2001) followed this method-
ology in analyzing the tobacco industry’s landmark Master Settlement
Agreement (MSA) in 1998, which supported the rent extraction hypothesis
and provided linkage to legal rent extraction, as shown below.

Tobacco Rent Extraction

While rent extraction theory suggests private capital will be targeted, the
choice of a particular private capital depends on the circumstances. For
instance, if a lawmaker sits on a committee that regulates pharmaceuticals,
we would expect the lawmaker to extract more rent from drug companies
than from other sources. Likewise, timing may enable extraction; when U.S.
capital markets are embroiled in a subprime lending credit crunch, politi-
cians may threaten additional regulation (unless sufficiently compensated).
In addition, if a company or industry becomes unpopular, then politicians
have little risk of public backlash by threatening punitive action.

With the tobacco settlement, many factors likely led to an opportunity for
rent extraction. In the early 1990s, budget issues were driving politics; Ross
Perot’s candidacy for president was largely focused on balanced budget con-
siderations. George H.W. Bush ultimately lost the 1992 election in part
because he violated his campaign promise of “no new taxes.” Politicians have
a problem when they want more fiscal resources, if raising taxes is politically
difficult and voters also want a balanced budget. Rent extraction offers one
strategic solution, on the condition that a threatened industry provides
enough compensation for the lawmakers to not (completely) follow through
on threats of costly regulation. If industry does not pay, then implementa-
tion of the threat will still yield fiscal resources, albeit in a less attractive form
for lawmakers.

For all these reasons, the tobacco industry was an ideal target for rent
extraction in the early 1990s. It was widely believed to profit by addicting its
clients to a product that would ultimately kill them; politicians would face
little voter backlash by targeting this unpopular industry. The tobacco com-
panies also had high free cash flows that were virtually recession proof, mak-
ing it potentially quite remunerative. The congressional elections of 1994
proved to be a critical turning point; with the Democrats’ loss, they needed
an issue that could separate them from Republicans. Although tobacco had



CLAss AcTION RENT EXTRACTION 197

historically contributed to both parties, a decided shift occurred as Democrats
eschewed tobacco. Common Cause reported that “tobacco industry PACs
switched their giving from Democratic to Republican congressional
candidates starting in 1995” (Common Cause 1997).}! In addition, despite
the Democrats’ stand against the tobacco industry, the party did accept sig-
nificant contributions that were funneled to state parties, where tracking was
much more difficult and received less scrutiny (Common Cause 1997).

The Democrats’ loss of contributions from the tobacco industry was par-
tially offset by more money from trial lawyers (who stood to benefit greatly
from state-sanctioned lawsuits against the tobacco industry). According to the
American Tort Reform Foundation, the top 25 recipients of trial lawyer dona-
tions from 1997 through October 1999 were associated with the Democratic
Party (Cherry 2000, 3).12 Republicans reacted by attacking Democratic sources
of wealth; trial lawyers were targeted in Republican campaigns as well as in the
Contract with America. As Newt Gingrich’s press secretary commented on
Gingrich’s position on the proposed tax settlement, “Whom does it benefit?
Our children and their precious health, or a bunch of trial lawyers and their
bank accounts?” (Ridenour 1997, 1). The large fees requested by trial lawyers
in the state lawsuits only increased Gingrich’s skepticism. In the Florida case,
the proposed settlement had a 25 percent contingency fee, which allowed each
lawyer a staggering $233 million! As Robert Levy notes, “Assuming they
worked 24 hours per day, 7 days per week, for 42 months, they (the law firm)
would earn $92,593 per hour—that’s $7,716 per hour for each of the 12
lawyers.”'3 The presiding judge stated that the magnitude of the lawyer’s
claims “shocks the conscience of the Court” (Levy 1999, 1).

In 1993, the EPA linked Environmental Tobacco Smoke (ETS, also called
second-hand smoke) to cancer by labeling ETS a class A carcinogen'* and
energized the antismoking movement. Public opinion was also shaped by
several 60 Minutes episodes, one of which featured a high-profile “defector”
from the tobacco industry, a former researcher, Dr. Jeffrey Wigand, who
claimed to receive death threats for speaking out. 60 Minutes journalist Mike
Wallace said:

What Dr. Wigand told us in that original interview was that his former col-
leagues, executives of Brown & Williamson Tobacco, knew all along that their
tobacco products, their cigarettes and pipe tobacco, contained additives that
increased the danger of disease. And further, that they had long known that
the nicotine in tobacco is an addictive drug, despite their public statements to
the contrary, like the testimony before Congress of Dr. Wigand’s former boss,
B&W?’s Chief Executive Officer Thomas Sandefur.'®

Rep. Henry Waxman held congressional hearings that served to further
discredit the industry, with one featuring CEOs of the leading tobacco com-
panies denying under oath that tobacco was addictive, which Rep. Waxman
called “the turning point” for tobacco.!® The tobacco companies entered into
secret negotiations with government agencies and trial lawyers in the spring
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of 1997 to resolve the states’ lawsuits (Haymond 2001, 32). The media
reported possible settlement fees as early as February 1997, with cigarette
price increases identified as the funding mechanism. To make the settlement
a “long-term contract,” federal legislation was identified as necessary for
implementation. Regulatory pressure from both the Food and Drug
Administration and Federal Trade Commission increased through 1997,
especially after the Liggett Group turned against the industry (2001, 32).
President Clinton entered the fray in September 1997, demanding any national
tobacco settlement satisfy his requirements as well. By spring of 1998, legisla-
tion working through Senator McCain’s Commerce Committee featured a
price tag of $500 billion, with less industry protections. The tobacco industry
vigorously opposed this version of the legislation and went on a full-scale
offensive to combat it. Sympathetic politicians such as Senator Ashcroft joined
the battle, noting that “only in Washington would bad choices by free people
become an excuse for a big tax hike...In Washington, taxes and spending are
the only things more addictive than nicotine” (Mathis 1998). The national
tobacco bill officially went down to defeat on June 17, 1998, with the MSA
signed with the states in November 1998, at a significantly lower amount
(8206 billion over 25 years). Haymond’s empirical analysis of the tobacco
settlement provided strong support for rent extraction theory (2001, 34-35);
the tobacco industry was threatened with punitive action that was subse-
quently retracted for a price. The capital value of the industry was abnormally
reduced by the threat, with the retraction of the threat failing to restore the
capital value (reflecting the rents that were extracted).

Legal Rent Extraction through Government-Sponsored Litigation

In an innovative use of legal pressure analogous to class action lawsuits,
States’ Attorneys General embarked on a new approach to regulation with
the tobacco issue, bypassing the legislative branch through the use of law-
suits filed by private attorneys under a contingent fee basis. This was effec-
tively used against the tobacco industry to accomplish goals that never could
have been implemented via the legislature given the political realities
(Regulation 2000, 3). In addition, government-sponsored litigation allowed
for “voluntary” agreement to change business practices (such as restrictions
in advertising), which could be challenged for constitutionality if mandated
by law (2000, 3). While the tools used by the Attorneys General were not
class action suits, their effect was much the same. According to Texas
Attorney General John Cornyn (2000, 34),

These are not suits that are made to be tried. None of these suits were brought to
a conclusion. Rather than resting on established legal theories of causation and
damages, these cases presented novel legal theories. These cases were based on a
coercive power that is similar to that seen in private class action lawsuits: they
cannot be tried because the ramifications of an adverse decision would be cata-
strophic. The defendants make the only decision they can—they figure out how
much it will cost to buy off a lawsuit and then they purchase their peace .17
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Additional pressure was levied on the tobacco industry by states “chang-
ing the rules in mid-game” to ensure victory in court. Florida, Maryland,
and Vermont all passed legislation that specifically stripped the tobacco
industry of its traditional defenses for past conduct while allowing statistical
analysis to prove causation and damages (Bandow 1998, 5-8). Maryland
passed their legislation only after trial lawyer Peter DeAngelos agreed to
reduce his firm’s fee from 25 percent to 12.5 percent, which was still reported
to be $1 billion. These acts show how integral the legislature can be for legal
rent extraction—it is doubtful the suits would have been settled absent leg-
islative “fixing” of the outcome.

Former New York Attorney General Spitzer elaborated on the public
interest position, “I would never enter into an agreement with the plaintiffs’
bar on a contingency fee basis to give away billions of dollars. But that has
nothing to do with the tobacco settlement. The tobacco settlement has to do
with public health” (Regulation 2000, 7). Many of the proponents of the
tobacco litigation demanded money for purposes related to smoker’s health:
education programs, smoking cessation programs, and the like. Many oppos-
ing the tobacco litigation suggested agents were acting in their self-interest:
governments wanted an indirect way to raise taxes and initiate new spending
as well as pay off favored constituents (trial lawyers).

It is revealing to analyze the actual uses of the new tobacco money on a
state-by-state basis. If the public choice hypothesis is correct, the bulk of the
money would go to fund activities which have nothing to do with tobacco or
health. If Attorney General Spitzer’s public interest view is correct, most of
the expenditures would support public health initiatives. The Campaign for
Tobacco-Free Kids (CTFK) has documented state expenditures since the
tobacco MSA was approved. In their 2006 report, CTFK provided a detailed
review of each individual state’s spending of tobacco settlement money. In
addition, the Centers for Disease Control (CDC) has recommended mini-
mum spending levels necessary to finance a comprehensive tobacco control
program for each state. It is therefore possible to examine and test the level
of spending against the minimum necessary to assess the public interest
hypothesis of the tobacco settlement. As the CDC noted, the “approximate
annual costs to implement all of the recommended program components
have been estimated to range from $7 to $20 per capita in smaller States
(population under three million),” and slightly less per capita as the size of
the states increased (CDC 1999, 1). This funding would include items such
as community programs to reduce tobacco use, chronic disease programs,
school programs, enforcement, statewide programs, countermarketing, ces-
sation programs, surveillance and evaluation, and administration. Each of
these areas had specific recommendations for spending by the CDC, typi-
cally between 20 percent and 25 percent of total annual tobacco settlement
money. In addition, the CDC established a “minimum” standard of funding
for each state, which is less than the 25 percent suggested.

If the public interest explanation of the tobacco MSA is correct, and the
issue was all about improving the public health, then the states would use the
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settlement money to create and maintain programs that actually reduce
smoking. As the CTFK notes, both the Institute for Medicine and the
Surgeon General have released reports highlighting the effectiveness of the
existing limited tobacco prevention programs (Show 2001, ii). The funding
provided by the MSA would easily support this type of program nationwide
and still leave at least 75 percent for other urgent government needs. If, how-
ever, the effect of the settlement was not to improve public health, but rather
to provide politicians funds for desired spending, we should see little of the
money actually spent on public health considerations.

To test the competing hypotheses, one can use a simple one-tailed # test.
The null hypothesis is that the states spend 100 percent of the CDC mini-
mum required spending (which, again, for each state is less than 25 percent
of their tobacco settlement revenues).

H; : 0 =100% of CDC minimum (public interest)

H; : pn<100% of CDC minimum (public choice)
with a test statistic of

_X-p
o/\n

z()

The null hypothesis is rejected if zy<-z,. For a = .01, the critical z-value is
—2.33. Using the data from CTFK (Appendix 10.1) for 2007, the actual
z-statistic is —88.39, far below the required —2.33; therefore the null hypoth-
esis (public interest) is strongly rejected in favor of the alternative hypothesis
(public choice).

This result strongly supports that the effect of the states’ pursuit of the
MSA was to provide an additional source of revenue for state legislatures. As
the CTFK report notes, “The tobacco settlement has resulted in an increase
in the amount of money being spent at the state level on tobacco prevention
and cessation, but the numbers are woefully short of what the CDC has
concluded represents the absolute minimum necessary to fund a truly eftec-
tive, sustained comprehensive program” (Show 2001, ii). In light of this,
trial lawyer Richard Scruggs’s advocacy of the public interest view seems
suspect: “We took tobacco on because it was a public health matter. We did
not take this case for fees, nor did we intend to raise taxes, or put the state in
partnership with tobacco” (Regulation 2000, 47). On the contrary, the data
strongly suggest that health was zot the major concern (at least for those who
allocated the tobacco revenues), the trial lawyers did receive enormous fees,
in effect cigarette taxes were raised, and the agreement has cartelized the
industry with the state as the enforcer.

LEGAL RENT EXTRACTION THROUGH
CLASS ACTION LAWSUITS

Can rent extraction theory and empirical methodology be extended to class
action lawsuits? Haymond and West (2003) suggest that similar to a
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politician’s ability to threaten legislative action that targets private capital,
lawyers are able to threaten private capital with punitive legal action via the
class action lawsuit. For a suitable payment (the settlement), the lawyers will
withdraw the threat. The result is not quite “money for nothing,” as the
settlement usually mandates some change in behavior. But often the change
in practice may be something the company planned to do anyway, or is sim-
ply a token change (to justify the settlement). Just as a politician obtains a
property right to impose costs via legislation with his election, lawyers also
obtain a property right upon passing the bar.!® This right was augmented by
changes in the Federal Rules of Civil Procedure in 1966. These changes
allowed lawyers to sue on behalf of plaintiffs without obtaining the plain-
tiff’s individual consent, and the outcome is binding on all plaintiffs who do
not opt out (Hensler 2000, 14). By only requiring representative plaintiffs,
the changes significantly reduced the cost and effort to file a class action
lawsuit. The Supreme Court in its 1974 Eisen decision also contributed to
the ease of filing class actions by decoupling the determination of class action
status from the actual merits of the case.

None of these changes occurs in a vacuum, and public choice scholarship
offers insight into how legal failure that enables rent extraction is possible.
Tabarrok and Helland’s analysis of state judicial decisions showed a dramatic
increase in the size of the award if the defendant was from out-of-state and
the state’s judges were chosen by partisan election (1999, 186). Trial lawyers
are often the largest contributor to judicial elections, and larger awards mean
larger fees to both plaintiff and defendant attorneys (160—161). Tabarrok
and Helland show that even if judges are not biased, over time the electoral
process will favor those who grant larger awards (161). And of course, judges
may be well aware of their need for campaign funds and how larger awards
may facilitate reelection. Retired Judge Richard Neely writes, “it should be
obvious that the in-state local plaintiff, his witnesses, and his friends, can all
vote for the judge, while the out-of-state defendant can’t even be relied upon
to send a campaign donation” (158). Tabarrok and Helland suggest that we
can think of a judge’s redistribution of wealth from out-of-state defendants
to in-state plaintiffs as a way “of providing constituent service” (158).

Further, judicial philosophy that seemingly favors settlement over jus-
tice has allowed the class action system to evolve into a system that facili-
tates extortion. In certifying one class action, Judge Jack Weinstein notes
that “the court may not ignore the real world of dispute resolution...a
classwide finding of causation may serve to resolve the claims of individu-
als, in a way that determinations in individual cases would not, by enhanc-
ing the possibility of settlement among the parties” (emphasis added).”*”
Class action status certainly increases the likelihood of reaching a
settlement,?? but in no way necessarily facilitates a just result. Of course,
Judge Weinstein doesn’t see it that way: “Prospective litigators have
described the procedure (class action lawsuits) as a form of legalized black-
mail...I suggest that the monster is neither so large or as terrible as some
would have us believe.”?! Risk-averse defendants also prefer a certain
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settlement over a possible victory; a recent survey of corporate counsel
indicated the number one concern is not winning or losing cases, but rather
controlling costs (Fulbright 2005, 2).

Jury composition is also a factor in large tort awards. Many of the “judi-
cial hellholes” (see section “Class Action Fairness Act of 2005”) are in small,
rural areas such as Alabama, Mississippi, and Texas, where the jury pool may
be more supportive of large awards against large out-of-state businesses.
Helland and Tabarrok (2006) surveyed case data to determine the effects of
race and poverty on trial awards. Their results showed damage awards
increased dramatically as the poverty rate of blacks in the case’s locale
increased, and also with Hispanic poverty rates*? (2006, 46). This provides
a strong incentive for trial lawyers to “forum shop” in pursuit of the highest
payout, and those forums will often be located in areas with high poverty
rates among minorities.

Class action status significantly raises the legal exposure of companies,
giving them a strong incentive to settle rather than “bet the business.” As
Texas’ former attorney general John Cornyn states, “Even in the absence of
proof, economic pressures are so great that an industry cannot afford to go
to trial. They must, out of necessity, try to settle on the best terms they can”
(Fund 2000, 10). As Handler suggests, if defendants who maintain their
innocence are forced to settle simply because the stakes are so high, their
constitutional right to a trial has effectively been denied (Handler 1971, 9).
Priest (1997, 547) sums up the issue by noting that it is:

surely a curious circumstance in a country committed to the rule of law to
accept the propositions (1) that class certification alone creates great negotiat-
ing power, (2) that that power leads to actual settlements, sometimes large
dollar settlements, and, simultaneously, (3) that this great negotiating power
can be created without any judicial review of a claim on the merits and, in
some cases, without any merit to the claim.

If the legal environment effectively grants lawyers a property right to
extract wealth from private capital, it is possible to test through event stud-
ies. Nonetheless, distinguishing between the rent extraction hypothesis and
the public interest hypothesis is not straight forward. For political rent
extraction, if the public interest hypothesis is true and the threat is with-
drawn, the company’s market value will return in full. Conversely, if the
capital value is not returned, then private wealth was extracted. For legal
rent extraction, however, many cases may have public interest roots where
the capital value is not returned to the level before the class action lawsuit.
For instance, if a company were systematically billing customers a few pen-
nies more than it should, then the class action lawsuit that removed this
ability would lead to a lower capital value of the company (as the illicit gains
are no longer possible). Thus, it is not possible to simply look at the capital
value after class action settlement to determine whether legal rent extraction
has taken place.
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Securities class action lawsuits offer the ability to test for legal rent extrac-
tion using event study methodology because they are ostensibly filed on
behalfofthe shareholders to stop deceptive practices of corporate management.
If they are effective at eliminating corrupt practices, this should lead to a
higher present discounted value of future earnings as reflected in the stock
price. By eliminating corporate management misbehavior, all shareholders
would benefit, not just the shareholders who participate in the lawsuit. If]
however, the stock price does not return at least to its original level upon the
settlement, rent was extracted and the public interest hypothesis is rejected
in favor of the rent extraction hypothesis.

Haymond and West (2003) performed an event study with 30 securities
class action lawsuits to test the legal rent extraction hypothesis. The hypoth-
esis of legal rent extraction was tested for three distinct event windows (—20
{days prior to the event}, +10 {days after the event}), (—5, +3), and (—1, +1).
Academic literature summarized by Beck (1992) concludes that information
is reflected in stock prices very quickly (less than 15 minutes), which suggests
the shortest event window should fully test the hypothesis. Longer event
windows were also tested to guard against possible misspecification of the
event dates for either the threat (initial announcement of a class action law-
suit) or the retraction (settlement of the class action lawsuit). The results of
their investigation supported the strong form of legal rent extraction for the
shortest and longest event window, and supported the weak form of rent
extraction for the (=5, +3) window.2® The initial threat of a class action
lawsuit resulted in abnormally low stock market returns in 70 percent of the
cases with strong statistical significance; the settlement showed either no
significant recovery or less than originally lost (Haymond and West 2003,
104-105).

Delegation of Rent Extraction

In Haymond and West’s (2003) review of reasons legislators delegate rent
extraction to lawyers, they identified several possibilities—after all, why
would politicians not extract the rents directly themselves? One reason is
legislators maximize returns from both rent creation and rent extraction
(McChesney 1997, 22). At the margin, creating rents for lawyers may be
more advantageous than direct rent extraction. Trial lawyers have given gen-
erously to politicians, leading all other industries during the period 1990-
2004.2* Another reason may be that by allowing lawyers to extract the rents
directly, politicians are one step removed from any potential public outrage.
Businesses and industries that can be vilified may be a better target for polit-
ical rent extraction, whereas legal rent extraction may be more effective for
those industries with positive reputation but sizable private capital.
Nonetheless, more can be said to explain the nature of legal rent extraction
and why politicians might delegate this capability.

One reason may be that as politicians create rents for trial lawyers, these
rents become a source of potential rent extraction from lawyers. Theoretically,
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trial lawyers would pay up to the value of the rent to preserve it. Threats to
eliminate a rent reduce its capital value, and therefore are fought by the rent’s
current owner. Once a rent is created, resources will be expended to preserve
it, making a fertile area for rent extraction. Tort reform bills become an
annual event on Capitol Hill, with trial lawyers contributing to keep their
privileged extraction capabilities. On the opposite side, legal rent extraction
increases demand for politicians to protect businesses from exploitation.
Thus politicians from both parties benefit by delegating rent extraction to
lawyers: one party creates rents for trial lawyers and receives campaign con-
tributions and votes; the other party obtains similar rewards to prevent addi-
tional rent extraction.?®

As discussed above, political rent extraction is improved when a particular
target can be vilified politically, and is also especially effective against immo-
bile capital (as political processes are cumbersome and slow). In the cases
cited above, politicians extracted rent from the tobacco and pharmaceutical
industries; neither of these industries had a viable option to relocate capital
or to abandon their customer base in favor of differing markets. Politicians
portrayed both industries negatively to the public. However, much of the
new capital created in today’s economy is very mobile and agile, especially in
the technology area. Further, these businesses are often little known to the
general populace, and much more difficult for a politician to attack. Yet their
sizable capital will not fail to attract attention. If politicians are unable to
effectively extract rents directly, they may choose to delegate this right to
trial lawyers, who may be nimble enough to chase mobile capital. Examples
of trial lawyer mobility include forum shopping (seeking the most friendly
lawsuit venue) and filing lawsuits against the same defendant in multiple
jurisdictions.

In addition to capital mobility, another consideration by politicians for
delegating rent extraction may be the degree of organization. McChesney
notes that politicians have an incentive to threaten regulation of (and extract
rent from) organized groups over unorganized groups due to the lower nego-
tiation costs (1997, 146). He suggests this may also provide an additional
reason beyond free riding for groups (especially consumers) to forgo organi-
zation. While unorganized, consumers will not be able to fight political
threats, leaving their entire consumer surplus at risk. But without organiza-
tion, there is little incentive for politicians to threaten consumers’ surplus, as
there would be no effective way for consumers to pay to retain it. So while
politicians may prefer to target organized groups for rent extraction, there
may be groups that are not organized and have sizeable rents susceptible to
legal rent extraction.?® Similarly, high transactions costs may drive politicians
to delegate rent extraction. For a politician to target every potential source of
private capital may be impracticable, yet this could be delegated to trial law-
yers in exchange for other consideration. If this is a significant factor, one
would expect to see politicians target the rents of industries and large corpo-
rations (preferably monopolies and cartels) while delegating rent extraction of
individuals and smaller corporations to trial lawyers.
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IMmPLICATIONS TO CAPITAL MARKETS

There are many implications to a society that allows legal failure to facilitate
private wealth extortion. To the extent citizens recognize that the government
allows extortion, public cynicism and distrust/disdain of those who allow
and practice extortion will increase.?” Further, as this behavior is rewarded,
we would expect to see more people seek employment in professions that
benefit from this activity (lawyers, lobbyists, etc.).2 Yet victims will not pas-
sively accept being extorted. In addition to soliciting political help to protect
their capital, victims will take whatever private actions they can to protect
their wealth, equating at the margin the costs and benefits of private versus
public action. This is analogous to inner city businesses that seek political
help to protect their private capital (perhaps by requesting increased police
patrols) as well as installing steel bars over their windows to preclude theft.
If securities class action lawsuits are seen as extortion, what “steel bars” are
corporations putting up to protect their capital?

Public Market Exodus

Litigation costs (to include class actions) are not only an issue for big busi-
ness—nearly 90 percent of U.S. corporations are involved in some type of
litigation, with the average company balancing 37 cases (Fulbright 2005, 1).
Securities class action lawsuits continue to be a major concern for U.S. cor-
porations, despite a statistically significant drop in filings in 2005-2006.%°
Nearly 40 percent of companies with revenues of $1 billion or more were
served with a class action in 2005 (2005, 5). In a 2006 NERA study, Miller
et al. reported 7 of the top 10 largest securities class action settlements were
recorded in 2005 and 2006, totaling almost $21 billion (Miller et al.
2006, 1). Further, while some may have hoped for a reduction in rising set-
tlement costs, the values appear to have simply plateaued.?® Miller et al’s
analysis also suggests an individual corporation faces a nearly 10 percent
probability of a securities class action lawsuit over a five-year period (2006,
3). In NERA’s 2005 report, Buckberg examined securities class actions since
the passage of the Sarbanes-Oxley (henceforth SOX) accounting reforms
and concluded that there is no statistically significant change in either the
number of filings or the size of settlements (2005, 3). Though much of these
results can be attributed to the aftermath of the late 1990s stock market
bubble and associated fraud,' and there has been a significant reduction in
securities class action filings in 2005 and 2006, Miller suggests it is too early
to conclude there is now a downward trend (20006, 2).

Given this environment, at the margin, one would expect the high costs
of securities class action lawsuits to reduce the number of investors seeking
access to the public capital markets, or at least the U.S. public capital mar-
kets. If securities class action lawsuits are a method of extortion, then inves-
tors will avoid the reach of the extortionist if possible—no different than a
citizen avoiding certain portions of the city late at night when walking alone.
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Leaving public markets is a costly decision, as companies listing in the United
States are reported to have a 1 percent cost of capital advantage over foreign
markets, and up to 2.5 percent cost of capital advantage over the private
equity market (Interim 2006, 4, 46). Nonetheless, investors are increasingly
raising capital outside U.S. public markets, both through private equity and
by listing publicly outside the United States. Public concern with the exodus
from U.S. public markets led to the formation of the Committee on Capital
Markets Regulation in 2006. The committee’s purpose was to study the
U.S. capital markets to examine whether the United States was losing its
competitiveness, and to recommend ways to improve regulation, with an
initial report released in November 2006.

The committee noted U.S. market share loss of global initial public offer-
ings (IPOs), with a decline from 50 percent in 2000 to 5 percent in 2005 in
terms of overall value, and from 37 percent to 10 percent in the overall num-
ber of IPOs (2006, x). The trend only gets worse as 24 of the top 25 IPOs
in 2005 and 9 out of the top 10 IPOs in 2006 were placed outside the
United States.3?> While foreign investors avoided U.S. public markets,
London’s share of the global IPO market rose from 5 percent to 25 percent,
to include capturing a number of IPOs from companies domiciled in the
United States, despite London having many of the same regulatory require-
ments as the United States (but notably does not allow securities class action
lawsuits) (2006, 3).

Similarly, the U.S. private equity market has flourished in the wake of the
decline in U.S. public markets. Private equity markets (referred to as Rule
144 A markets, for large institutional investors) are free from most U.S. secu-
rities regulations, including mandated disclosure requirements and provi-
sions of SOX. The committee noted that foreign investors raised over
$83 billion in these private equity offerings in 2005, compared to only
$5.3 billion in public ofterings. Foreign investors were not alone in the flight
to private equity markets; going-private transactions increased to over 25
percent of public takeovers in the past three years (2006, 4-5). Since 2001,
venture capitalists exiting their investments have preferred private equity
markets to IPOs by over 10 to 1. The implications of this loss of competitive-
ness are significant; U.S. financial markets account for over 8 percent of
GDP, totaling over $1 trillion, and the financial services sector employs over
6 million workers as of 2005 (2006, 1).

Given the significantly lower cost of capital of U.S. public markets, the
committee believes that “the finding strongly suggests that the regulatory
and litigation burden is an important factor in the choice between public and
private markets” (2006, 46). The civil penalties levied on businesses in 2004
were over $4.7 billion, with an additional $3.5 billion in class action lawsuit
settlements; the committee concluded the penalties are disproportionately
large compared to their benefit. In the United Kingdom, for instance, the
overall regulatory penalties for 2004 were only $40.5 million, and as men-
tioned above, they do not have securities class action lawsuits (neither do
many of the other financial competitors of the United States). In addition,



CLAss AcTION RENT EXTRACTION 207

litigation costs help drive director and officer insurance costs in United
States six times higher than in Europe. While there is no way to tell how
much of the loss of U.S. public capital market share is due to regulation and
litigation, foreign companies do commonly cite the U.S. class action system
as the most important reason not to list in the United States (2006, 11).33
Allowing legal extortion does have its costs, and “steel bars” are increasingly
being raised to protect private capital.

CLASS ACTION FAIRNESS ACT OF 2005

In addition to raising “steel bars,” business interests continue to pursue tort
reform, although they are often frustrated by the glacial rate of progress.
While businesses have contributed to campaigns of those supporting tort
reform, trial lawyers have just as munificently supported tort reform’s oppo-
nents. Further, many reforms passed at the state level (where arguably more
reform is needed) have been found to be unconstitutional by state courts.
Many state judges are elected, where trial lawyers often provide large cam-
paign donations. In 1999, for instance, the Ohio Supreme Court rejected a
three-year-old tort reform package in a 4—3 decision; the four justices voting
against the tort reform package had received $1.5 million in campaign dona-
tions from trial lawyers, while the opposing judges received only $70,000
(Bandow 1999, 1).3* The U.S. Chamber of Commerce responded in 2000
with a campaign to raise at least $10 million for elected judges in Alabama,
Illinois, Michigan, Mississippi, and Ohio (Stone 2000, 2004). So the tort
reform effort seems to go back and forth with trial lawyers opposed to any
reform and businesses pushing various legislative solutions, but with little
substantively to show.

Nonetheless, the Congress passed and the president signed the Class
Action Fairness Act of 2005 (CAFA), which offered meaningful (albeit
limited) tort reform in response to some of the more egregious class action
abuses. During his signing ceremony, President Bush highlighted two spe-
cific abuses that CAFA was intended to address: (1) the practice of “forum
shopping” for the most plaintiff-friendly venue and (2) trial lawyers walk-
ing away with huge fees while plaintiffs receive next to nothing. The 1990s
saw the federal courts increasingly skeptical of class certification, and in
1998 Congress provided limited appellate review of class certification
(Hooper 2005, 2). Trial lawyers responded by significantly increasing state
class actions, in plaintift-friendly venues, which critics called “judicial hell-
holes.” From 1998 to 2000, Madison County, Illinois (perhaps the biggest
“judicial hellhole”), featured an 1850 percent increase in class action law-
suits (Beisner and Miller 2000, 7). To reduce forum shopping, CAFA
changed diversity requirements resulting in more class action suits being
tried at the federal level. The previous requirement for federal courts to
have jurisdiction over a class action lawsuit was for “complete diversity,”
meaning none of the plaintiffs could be from the same state as any of the
defendants. In a large class action lawsuit, plaintiff’s attorneys could rather
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casily avoid this requirement by naming additional defendants or plaintitts
as required. Under CAFA| if any of the plaintiffs are from a differing state
than any of the defendants, then federal jurisdiction may be appropriate (if
the aggregate value of the claims exceeds $5 million, and there are at least
100 class members). Most large, multistate class actions will now be tried
at the federal level, although large intrastate class actions will remain under
state jurisdiction. Securities class action lawsuits were not part of this leg-
islation, as existing law (Securities Litigation Uniform Standards Act of
1998) already ensured most securities class action issues would be tried in
federal court.

Another major goal of CAFA was to adjust the settlement approval pro-
cess to counter the perception (and in many cases reality) of trial lawyers
enriching themselves while providing little meaningful benefit to the plain-
tiffs. Coupon settlements were a particularly popular resolution method for
both defendants and plaintiffs lawyers (which would give plaintiffs a coupon
for a discount off their next purchase from the defendant). Defendants found
that these coupons were seldom redeemed, and if they were, they provided
additional sales. Trial lawyers were supportive because they could negotiate
larger settlements because of low redemption rates and thus increase their
fees. Under CAFA, coupon settlements will face additional review, and the
attorney’s fees will be based on the value of the coupons redeemed (or the
time actually working on the case). Further, all settlements that feature a net
loss to the plaintiffs must not be approved unless the court is shown that
nonmonetary benefits substantially outweigh any loss. Finally, notification
of proposed settlements must be made to state and federal regulators for
their review.

As part of the CAFA, the Federal Judiciary Center was required to assess
the impact of the law on federal courts. Their initial reviews have found a
statistically significant increase in class action lawsuits in the federal courts,
both in original filings as well as removals from state court. Prior to CAFA,
the federal courts averaged 27 cases/month; after CAFA they averaged 53.4
cases/month (Willging and Lee 2007, 2). Clearly CAFA is having its intended
effect, with the transfer of many class action lawsuits from state to federal
courts. One business article headline proclaimed that “Judicial Hellholes
Are Freezing Over” as new class action filings in Madison County have
slowed to a crawl. However, existing class action suits filed prior to CAFA
enactment are still being processed, and entrepreneurial trial lawyers are
amending old class action suits to avoid the CAFA requirements where
possible (Frank 2007).

Does the transfer to federal courts benefit business interests over trial
lawyers? At this point, it seems too early to tell, although business was a
strong supporter of CAFA. In a Fulbright survey of U.S. and U.K. corpo-
rate counsel shortly after the passage of CAFA, almost one-half predicted
little impact on businesses from CAFA, with 13 percent predicting an
increase in corporate legal costs, and over a quarter believing it would
reduce costs. Surprisingly, corporate counsel was much more concerned
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about electronic discovery and increased regulatory compliance issues
(from SOX) than with class action lawsuits. However, as the company’s
size increased, so did the importance of class action lawsuits; it was the
second ranked legal concern of companies with gross revenues over $1billion
(Fulbright 2005, 5-6). Some trial lawyers were less sanguine; James
Sturdevant suggests, “The goal of CAFA was to blow up the caseload in
the federal court system, so that cases would move more slowly ifatall...If
cases move more slowly, then the conduct or policies of the defendant
never get changed” (Yates 2006, 4). But on balance, trial lawyers inter-
viewed believe CAFA tilts the field only slightly for the defendant (Yates
20006, 4).

Economic theory suggests that agents optimize behavior by equating
costs and benefits at the margin. If the cost at one margin changes (i.e.,
the ability to file class action lawsuits in state courts), then trial lawyers
should simply increase activity across another margin. As seen above, the
Federal Judiciary Center’s analysis shows that as the state class action
option was eliminated, trial lawyers filed more federal lawsuits. One trial
lawyer confirmed this (Yates 2006, 4): “We have seen in our practice more
plaintiffs’ lawyers filing in federal court. They’re recognizing reality—
they don’t want to be frustrated by the delay of filing in state court, then
getting removed to federal court. That’s not useful for plaintiffs. They’re
not trying to be too creative in getting around CAFA.” If trial lawyers
overcome the class certification hurdle, the increased workload on the
federal courts due to CAFA will also motivate judges to encourage settle-
ments, possibly to the benefit of trial lawyers. Further, while CAFA may
eliminate venue shopping to “judicial hellholes,” class action procedures
were not changed. Class action extraction is still possible at both the state
and federal levels.?®

FUTURE RESEARCH

While rent extraction (both political and legal extortion) is strongly sup-
ported by empirical investigations to date, more work remains to be done.
Legal rent extraction theory could be strengthened by additional empirical
investigations. Haymond and West’s initial empirical work examined only 30
securities class action cases, with the initial threat period spread out from
1991 to 1998. In the subsequent years, especially with the late 1990s stock
market bubble, many more class action lawsuits were filed and settled. This
opens the door for at least three areas of additional empirical work. First, the
basic theory of legal rent extraction could be tested using event studies meth-
odology for a much larger data set over a longer period of time.3¢ Second, the
larger data set also allows for comparison within the data. For instance, the
SOX bill significantly changed reporting requirements and public regula-
tion. Event studies could determine whether there is a difference in the abil-
ity to extract rent post-SOX. Finally, one could sort the individual cases by
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industry to see whether some industries are more susceptible to legal rent
extraction than others .

While securities class action lawsuits have been shown empirically to be
consistent with legal rent extraction, a far more likely area of extortion is
the mass tort. With securities class action lawsuits, the suit is typically set-
tled for “nuisance” value, at the point where the cost of contesting the
lawsuit is expected to exceed the cost of settlement. The company could
afford to fight the suit, but it is simply not worth it. In the mass tort case,
however, the company’s very survival is at stake—the only way to guaran-
tee survival is to settle at the best terms possible. In that environment,
extortion seems even more plausible. Yet the mass tort has a legitimate
public interest case; there are real victims with injuries who deserve recom-
pense. Separating the legitimate public interest aspects from legal extortion
is one of the remaining challenges to demonstrate the theory of legal rent
extraction.

For instance, asbestos litigation is seemingly never ending. Despite the
cessation of asbestos use in the late 1970s and the decline of cancer deaths
since 1992, the number of claims continues to increase. Further, it is esti-
mated that approximately 90 percent of asbestos claimants are unimpaired,
and are receiving 65 percent of available compensation. Meanwhile, transac-
tions costs consume roughly two-thirds of the available compensation (White
2003, 48-52). This results in some unimpaired members being rewarded
when they will never suffer injury, while other claimants that will develop
serious complications in the future will find the trust funds unable to com-
pensate them consistent with their injury.

A 2005 RAND study asked how well the tort system is working for asbes-
tos litigation in the areas of compensation, deterrence, and individualized
justice (Carroll 2005, xxviii—xxix). Under compensation, as discussed above,
the results are not what a public interest ideal would expect. Under deter-
rence, Carroll et al. note that as the original producers of asbestos have
declared bankruptcy, plaintiffs have sued companies further removed from
the actual harm.3” When businesses are punished independent of the level of
harm they create, there is no effective deterrent to shape their behavior—a
result not consistent with a public interest hypothesis. In individualized jus-
tice, RAND concludes it is a myth in asbestos litigation. If asbestos facts
argue against a public interest explanation, is it possible to empirically verify
legal rent extraction?

Another area of research could be to test the implications of legal rent
extraction. One prediction is that politicians may delegate the right of extor-
tion to lawyers for cases that are more difficult for the politician to reach. As
discussed earlier in this chapter, one should find legal rent extraction target-
ing more mobile capital that cannot be as easily reached via legislative action.
If securities class action lawsuits were concentrated among companies with
relatively more mobile capital, this would support the theory. LaCroix’s anal-
ysis (2007, 5) of 2006 filings suggests filings appear to be concentrated in



CLAss AcTION RENT EXTRACTION 211

industries that are more dynamic. A more rigorous investigation of what
constitutes dynamic and mobile capital could be conducted, with a subse-
quent empirical investigation of actual securities class action lawsuits to verify
this prediction.

CONCLUSION

Unfortunately, extortion is alive and well in the legal system of the United
States. While political extortion by rent extraction is more subtle than
common criminal undertakings, numerous empirical studies support the
rent extraction hypothesis, including the tobacco MSA. The MSA was
driven by a combination of political and legal pressure, suggesting the
possibility of pure legal rent extraction. While mass tort class action law-
suits are often the most conducive to extortion, securities class action law-
suits offer a cleaner basis for empirical testing. Empirical testing of legal
rent extraction provides strong support to theory and evidence of legal
failure.

The cost of securities class action lawsuits to businesses is significant in
the aggregate, as is the probability of an individual firm facing a lawsuit.
Legal rent extraction is objectionable from a moral perspective, as well as a
pragmatic one. The Committee on Capital Market Regulation raised sig-
nificant concerns about the exodus of investors raising funds in the public
capital markets in favor of the less-regulated private equity markets (with
securities class action lawsuits likely a driving factor). Yet the option of pri-
vate equity is encouraging, as the market is taking action to eliminate class
action extraction in the absence of tort reform. Nevertheless, investors mak-
ing the decision to seek private equity financing face a significantly higher
cost of capital than with public markets, so efforts at legal reform could assist
capital formation.

McChesney (1997, 168) asked that if political rent extraction should be
eliminated, “would the world be a better place if extortion payments were
punished legally or somehow made more difficult?” He concluded that given
a politician’s ability to threaten privately created wealth, if bribes were not
available, the politician could still take and transfer private capital, even if he
couldn’t extract wealth directly. There is always another margin on which a
politician could optimize; for example, eliminating rent extraction might
lead to even more socially wasteful rent creation and rent seeking (1997,
170). The only way to avoid these outcomes is to eliminate the politician’s
power over private capital. Rent extraction just might be the best option in
the second-best world in which we live. For legal rent extraction, however,
the United States is virtually alone in allowing securities class action law-
suits. Further, changing back to an “opt in” vice “opt out” requirement to
be part of a class action (as existing prior to 1966 changes) could provide
meaningful reform. Even in the second-best world we live it, it seems we also
could eliminate or reduce class action extraction.



212 JEFFREY HAYMOND

Appendix 10.1 2007 State Spending on Tobacco Prevention

State % of CDC State % of CDC
Minimum Minimum
Alabama 2.6 Missouri 0
Alaska 76.6 Nebraska 22.5
Arizona 91.8 Nevada 28.2
Arkansas 84.3 New Hampshire 0
California 50.9 New Jersey 24 .4
Colorado 101.8 New Mexico 56.2
Connecticut 94 New York 89.2
D.C. 6.7 North Carolina 35.2
Delaware 119.4 North Dakota 38
Florida 7.1 Ohio 72.9
Georgia 5.4 Oklahoma 45.8
Hawaii 84 Oregon 16.3
Idaho 8.2 Pennsylvania 46.2
Illinois 13.1 Rhode Island 9.6
Indiana 31.3 South Carolina 8.4
Towa 33.6 South Dakota 8.1
Kansas 5.5 Tennessee 0
Kentucky 8.8 Texas 5
Louisiana 29.5 Utah 47.3
Maine 131.3 Vermont 64.5
Maryland 61.7 Virginia 34.7
Massachusetts 234 Washington 81.3
Michigan 0 West Virginia 38.1
Minnesota 75.8 Wisconsin 32.1
Mississippi 0 Wyoming 79.9
Mean 39.6 Standard Error 4.88

Source: Campaign for Tobacco Free Kids, http://tobaccofreckids.org/
reports/settlements/

NOTES

The views expressed in this chapter are those of the author and do not reflect the
official policy or position of the United States Air Force, the Department of Defense,
or the U.S. government.

1. In a 2007 report, the Pacific Research Institute estimates the annual overall cost
of the U.S. tort system at $865 billion, or $9,827 for a family of four, see http://
www.pacificresearch.org/. What percentage of this is frivolous is beyond the
scope of this chapter and is left to the reader.

2. The possibility that market forces alone could sufficiently discipline “big busi-
ness” is almost never considered by advocates of class action lawsuits.

3. Of course, the behavior could be worse than opportunistic, it could be criminal.
Milberg Weiss, one of the largest securities class action firms, was indicted for
allegedly paying plaintiffs illegally. See http://money.cnn.com/magazines/
fortune/fortune_archive/2006,/11,/13/8393127/index.htm

4. The Committee on Capital Markets Regulation is an independent and bipartisan
group comprised of 23 leaders from the investor community, business, finance,
law, accounting, and academia. It began its work in 2006 and is directed by
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12.

13.

14.
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Prof. Hal S. Scott of Harvard Law School. The Committee Co-Chairs are Glenn
Hubbard, Dean of Columbia Business School, and John L. Thornton, Chairman
of the Brookings Institution.

. Indeed, the sharecholders who benefited the most are those who owned a secu-

rity during a period of management malfeasance (the misbehavior keeping /rais-
ing the stock price to a level it would otherwise not achieve), yet sold the stock
before the effects of the malfeasance being made known to the market. Yet these
stockholders are no longer there—they are beneficiaries and will pay nothing.

. Buckberg et al. (2005)found that “settlements increase with the depth of the

defendants’ pockets. For each 1.0 percent increase in the company’s market cap-
italization on the day after the end of the class period, the typical settlement will
increase 0.1 percent” (7). Simmons and Ryan also find that securities class action
lawsuits naming an accounting firm as an additional defendant settle for a sig-
nificantly higher percentage of damages relative to cases not involving account-
ing allegations (Simmons 2006, 8). Likewise, Miller et al. found that health
service sector pays typical settlements one-third higher than any other industry,
after controlling for other case characteristics (2006, 9).

One such outrageous anecdote (Hoffman vs. Bank of Boston) was highlighted in
congressional testimony and helped win passage of the Class Action Fairness Act
of 2005, see http://www.pointoflaw.com/archives/000967.php

. Tullock showed the cost of monopoly would not simply be the loss of consumer

surplus known as the Harberger triangle. Monopolists would be willing to
expend up to the value of the monopoly privilege to obtain it. This “Tullock
rectangle” was in addition to the Harberger triangle, a much larger social loss.
See http://www.thelockeinstitute.org/journals/luminary_vl_n2_p2.html for a
succinct review.

. As used here, rent creation is simply a politician’s response to constituents’ rent-

seeking behavior. This is not to suggest that the politician creates the original
rent; that source is a redistribution from one group to another. But from the rent
seeker’s perspective, the politician can “create” a rent by transferring it to the
rent seeker.

Event studies applied to rent extraction are discussed in McChesney (1997),
Beck, Hoskins, and Connelly (1992), and Haymond (2001, 2003). For a general
discussion of event study methodology, see Brown and Warner (1985).

Source originally obtained on the internet and is no longer available. Article
available from author upon request.

There was one possible exception, as the “Nixon Campaign Fund” could not be
positively identified to either political party.

Florida was not an isolated case. In Louisiana, a state judge approved $575 mil-
lion in legal fees that amounted to $6,700/hr because “Louisiana, the tobacco
manufacturers and Louisiana private counsel have acted in good faith.” See AP
(2001).

The report, a “meta” study linking eleven other ETS studies, came to its conclu-
sion despite the fact that only one of the original studies had statistical signifi-
cance, and only at the 90 percent confidence level (Viscusi 1995, 2). In some
cases, the studies reviewed came up with answers in the opposite direction. The
major problem with this report was the lack of multivariate controls normally
done with such studies. Another concern was a lowering of the confidence level
from 95 percent (EPA’s published guideline for analysis) to 90 percent (an easier
standard to meet), which suggests the EPA was looking for an answer.
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Transcript of 60 Minutes program, found at http://www.jeffreywigand.
com/60minutes.php

http://www.waxman.house.gov/issues/health /tobacco_back.htm

Or in the “tell us how you really feel” category, Yale Law School’s John Langbein
said, “These are not real lawsuits. They are taxes on industries by well-coordinated
groups of predators. This one happened to be on tobacco; the one before that was
directed at breast implants. We are witnessing utter voodoo science, utter witch-
craft, manufactured by a cabal of tort lawyers” (Regulation 2000, 45).

Note that these costs are independent of any actual settlement or judgment
against the company, as the company necessarily must pay attorney’s fees to
defend against the suit. The suit may also create uncertainty in the financial
markets concerning future profitability of the company, lowering its credit rat-
ing and thus increasing costs of finance.

See In re “Agent Orange Product Liability Litigation,” 100 E.R.D. 718, 724
(E.D.N.Y 1983)

The Federal Judiciary Center found that class action suits were more than twice
as likely to settle as those that contained class allegations but were never certified
(Willging 1996, 60)

Some Reflections on the “Abusiveness” of Class Actions, 58 F.R.D. 299 (1973).
However, the results did vary more, possibly indicating greater variation within
persons classified as Hispanic.

With the strong form of rent extraction, the rate of return with the threat is
abnormally low, but retraction of the threat (settlement) will not result in any
appreciable recovery. With the weak form of rent extraction, upon removal of the
threat, the stock price will recover some, but not all, of the initial loss.
Although dropping to the #2 position in the 2006 cycle, behind only retired
individuals. Data from the Center for Responsive Politics, http://www.
opensecrets.org/industries/indus.aspInd=K01

As cited by McChesney, Ralph Nader calls tort reform “a PAC annuity for mem-
bers of Congress. It’s like rubbing the golden lamp” (Abramson 1990, A16).
To include producers (that are susceptible to class action lawsuits); not being
organized may preclude legislators from being able to threaten the entire pro-
ducer surplus.

To no surprise, public esteem of lawyers and politicians continues to decline. See
http://www.forbes.com/leadership/2006,/07/28/leadership-careers-jobs-cx_
tvr_0728admired.html.

The number of registered lobbyists has doubled since 2000, with dramatically
higher salaries. See http://www.washingtonpost.com/wp-dyn/content/article/
2005/06,/21/AR2005062101632.html

Cornerstone Research reports that filings in 2006 were down 38 percent from
2005 level, and 43 percent below the 10-year average. They suggest the combi-
nation of (1) vigorous enforcement activity by the SEC, (2) stable U.S. stock
prices, and (3) the boom/bust filings of the late 1990s are now over could
explain the drop in filings (Securities, 2006: 1). The indictment of the large
Milberg-Weiss law firm may also be a factor, if other firms also engaged in
aggressive plaintiff recruitment and are modifying their behavior to avoid similar
outcomes.

Miller et al. report that average settlement values for class action lawsuits rose
from $13.3 million (1996-2001) to $22.3 million (2002-2005). While increases
in average settlement value tend to reflect the largest settlements, median values
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have also risen, almost doubling from 1996 to 2005 to $7 million (Miller et al.
2006, 4-5).

Worldcom and Enron alone account for over $13 billion of the almost
$21 billion (Miller et al. 2006, 1).

While many of these IPOs were from China and Russia (and perhaps not meet-
ing our regulatory standards for listing), many others were not. The committee
noted “the United States’ loss of foreign IPOs is even more severe when atten-
tion is restricted to global IPOs from developed countries” (Interim 2006, 3).
In NERA’s review of the top ten shareholder class action lawsuits in 2006, they
noted “the chilling news to non-United States issuers already wary of being
embroiled in U.S. litigation, two of those six settlements, those of Nortel
Networks of Canada and Royal Ahold N.V. of the Netherlands involved foreign
companies” (Miller et al. 2006, 1).

This legal conflict of interest is not isolated; when Detroit decided to sue the
gun manufacturers, the city’s lead private lawyer was one of the biggest donators
to the judge assigned the case, much to the chagrin of the gun manufacturers.
The city’s lawyer saw no problem since his firm donated to “about 90 percent of
the judges in Wayne County” and the chief judge’s boss was equally uncon-
cerned, “This happens all the time. Who do you think donates to judicial cam-
paigns? It isn’t Aunt Susie—it’s lawyers” (Olson 2003, 77).

Indeed, Madison County still has hundreds of class actions pending that were
filed prior to CAFA, and there are thousands nationwide. It will be several years
before this case load is exhausted. CAFA also maintains class actions at the state
level if two-thirds or the plaintiffs are from the same state as one of the primary
defendants. Further, forum shopping at the federal level can still occur as
well. See comments from Ted Frank, http://www.fed-soc.org/publications/
PubID.165/pub_detail.asp

There are currently over eight hundred securities class action lawsuits on the
Stanford Securities Class Action lawsuit database from 1996 to 2006.
Significantly less than that would meet the criteria for an event study, but would
still expand the scope of the original work. See http://securities.stanford.edu/
companies.html.

Under joint and several liability (also known as the deep pocket rule), if two or
more parties contribute to a harm, and one party is incapable of paying, the
other party(s) can be held responsible for paying the total cost, independent of
the portion of fault.
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CHAPTER 11
CY PRES AND ITS PREDATORS

Charles N. W. Keckler

INTRODUCTION

When an area of the law involves enormous judicial discretion over an ever-
increasing amount of money, the conditions are created for remarkable—
and sometimes unseemly—attempts by attorneys to influence that
discretion. In the following, I analyze a small data set of recent cy pres
distributions by courts of unclaimed funds arising from class actions.
Although these funds generally went to “nonprofit” institutions and activ-
ities, they were predominantly directed to law-related entities such as law
schools, pro bono advocacy organizations, and the like. These are the sort
of preferences one expects from lawyers and judges, but not from the pref-
erences of the plaintiffs to whom unclaimed funds are owed. It was the
plaintiff preferences that once guided application of cy pres, and the trans-
formation to lawyer preference required a series of legal innovations in the
cy pres doctrine that I trace below. More speculatively, this phenomenon
helps fuel increases in the underlying rate of litigation, because it is reason-
able to assume that now that class action funds can underwrite the desires
of judges and lawyers, the courts have an incentive to permit more class
litigation. I close with some brief suggestions on how one could legisla-
tively rein in this phenomenon, and restore cy pres to its role of implementing
preferences of injured consumers rather than the preferences of lawyers and
judges.

First, though, Lillustrate the dynamics of this phenomenon by an extended
case study of a recent attempt by a court in Illinois to distribute a $7 billion
judgment—money that would only materialize if the defendant’s liability
was upheld on an uncertain appeal. As in many class actions, everyone
involved knew that many successful plaintiffs would never bother to get
compensated out of the fund—if even 30 percent was distributed to class
members it would have been a surprise, and that would have left billions for
the court to dispose of, more or less as it pleased, or as suggested by the
attorneys. For every 1 percent increase in the probability of being upheld on
appeal, the plaintiffs’ attorneys could expect to personally gain $18 million
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in the expected value of their fee award, so they had every incentive to shape
the proposed distribution of the unclaimed funds to increase this probabil-
ity. There are rules about how a court is supposed to handle such funds, the
rules of cy pres, but those restrictions have gotten a lot looser over the last
few decades, so that a judge can do “almost anything” (Forde 1996) he
wants with these funds. Under such loose institutional constraints, we are
prompted to question what judges want, how they decide to pursue their
wants, and how their desires and rulings can be manipulated by other actors
in the legal system.

At the prompting of the attorneys who won the case Price v. Phillip Morris,
the judge decreed straightaway where all the “extra money” would go if his
judgment was sustained, thereby creating incentives for these potential recipi-
ents to help the plaintiffs’ attorneys in their quest to preserve their big trial win
despite scrutiny by higher courts. What was done in Price ditfers only in degree
from what now occurs regularly through the application of “modern” cy pres
rules. Before the Illinois Supreme Court struck down the verdict (on entirely
separate grounds, see Pricev. Philip Morris, Inc.,219 111. 2d 182, 185 [111. 2005])
two years later, class action law teetered at the edge of a very slippery slope, a
creation of the rapid increase in the size of class action awards joined with the
loosening of the cy pres rules that had formerly limited who could derive ben-
efit from this money. Unchecked, this trend would inject into legal proceed-
ings a scramble of organized interests recruited to lobby for favorable verdicts,
because these power brokers would be guaranteed a payment from any award.
They are made into legal allies with literally a piece of the action.

Of course, this phenomenon is part of litigation, so there is an opposite
view: “Amici submit to this Court that Judge Byron’s plan for cy pres distri-
bution of the unclaimed compensatory damage funds in this monumental
case is a thoughtful, pragmatic, efficient order that is consistent with Illinois
precedent and prevailing trends in application of the cy pres doctrine to con-
sumer class action cases” (Brief of Amici Curiae 2005 IL S. Ct. Briefs 96236).
Eleven law schools disagree with me: for instance, the foregoing sentiment
was expressed in a brief they filed jointly in support of the plaintiffs. One
may surmise why these learned institutions considered Judge Byron to have
been so “thoughtful”: he did, after all, designate each of them as the recipient
of 3 percent of any unclaimed funds, which a conservative estimate! would
place at a hundred million for each school ($2—4 million per full-time faculty
member).

Nevertheless, what the law schools stated in their brief was true. The Price
distribution was indeed in line with “prevailing trends in the application of
the cy pres doctrine[.]” Three successive shifts, taking place over the past
several decades, have occurred within the antique doctrine of cy pres, result-
ing in many American courts acquiring broad powers over residual class
action funds. Cy pres began life as an idea in the law of charitable trusts
(Draba 2004). The first legal innovation, now relatively uncontroversial, was
to apply it to class actions funds found to be not distributable, as it had been
applied to trust funds found to be not distributable. The second innovation



CY PRES AND ITS PREDATORS 219

was to initiate cy pres distribution ex ante, before other attempts at distribu-
tion and before a judicial decision on the merits or the settlement had been
reached. The third innovation was to employ the distribution to maximize
the general welfare rather than the welfare of the originally intended benefi-
ciaries; both of the latter two rules have encountered considerable (and I will
argue, deserved) judicial skepticism.? The Price verdict depends on all three
new rules, in that it applies cy pres to a class action (Rule 1), decides cy pres
to be appropriate contemporaneously with the creation of the award fund
(Rule 2), and determines recipients on public welfare rather than class ben-
efit criteria (Rule 3). Finally, the specific innovation in Price was to immedi-
ately specify by name, in advance, the recipients of the future cy pres award.
Such preannouncements appear to be common in the settlements of lawsuits,
but had never occurred before in a judgment that has yet to work its way
through the appellate courts.

Cy pres is a phrase from the Law French “cy pres comme possible” used in
the medieval English courts, meaning “as near as possible” (Black’s Law
Dictionary, 8th ed. 2004). There it was an “equitable doctrine under which
a court reforms a written instrument with a gift to charity as closely to the
donor’s intention as possible, so that the gift does not fail” (415). In the trust
context, cy pres is, strictly speaking, a heuristic by which a court attempts to
determine the dominant intent of somebody who is now generally long dead
and who we know intended for his/her (1) property to go to charity, but (2)
in a specific way that has become infeasible, impossible, or illegal. The court
has to decide whether the first or the second part of the donor’s intent is to
dominate, now that (2) cannot be carried out. It may be that “general chari-
table intent” is likely to have been dominant and should prevail (“as nearly as
possible” to the way detailed), or alternatively, if the details were crucial and
the donor wasn’t interested in charity except in the way detailed, the trust
fails and ends up in the hands of heirs (or the government). The court’s goal
is to optimize preference-satisfaction, by identification of “second-best”
solutions, if there is sufficient information to do so.

As the modern class action has emerged over the past 40 years, it has
become another instance where courts are asked to find “second-best”
solutions in circumstances where the “best” solution, as designated by a
legal instrument, cannot be achieved. Given the large number of people,
and the small individual amounts of money involved, it is not uncommon
for class members to never receive notice of the money owed them, or to
never bother to claim it. The end result is frequently “leftover” money in
the care of the court that approved the settlement. Depending on the way
notice was conducted, and the amount of the individual recoveries, the
unclaimed money in the hands of the court can end up being much greater
than the claimed money delivered by the class action to particular people.
When a balance remains after distribution, the court will direct, cy pres,
“the unclaimed fund to its next best compensation use, e.g., for the
aggregate, indirect, prospective benefit of the class” (Newberg and Conte
2002: 2, sec 10.17).
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Beyond simply applying cy pres to class actions, a practice has emerged
over time that allows courts in certain instances to use this rule ex ante
rather than ex post. When the court perceives from the outset that individual
recoveries would be swamped by administrative costs, it may authorize set-
tlement payments to proceed, from the beginning, by a form of cy pres usu-
ally known as “fluid recovery” (Miller and Singer 1997). For instance,
suppose a utility charged its past customers late fees that turn out to be
unauthorized, and a class action results in an order that they return their ill-
gotten gains (see, e.g., Boyd v. Bell Atlantic-Maryland, Inc., 390 Md. 60,
73 [Md. 2005]). Because the fees are small, it may be quite inefficient (for
customers or the utility) to engage in extensive proof of past charges in order
to claim their share of the money. Instead, a cy pres distribution involving a
rate reduction for defendant’s current customers will at least get some money
to most of past customers overcharged, although it gives “windfalls” to those
who always paid their bills on time, those who recently became customers,
and so forth. The fairly unique provision of court awards to wholly unin-
volved third parties entailed by this practice (Krueger and Serotta 2005),
and the attenuation of the usual common law relationship between a claim
and an identifiable person with a legitimate grievance, has caused some
courts to be hesitant to implement this form of cy pres (see Semer v. Rios, 661
F.2d 655, 675 [7th Cir. 1981]).

It is important to keep in mind that the only true analogy between estates
and class action funds is that in both a court approximates as closely as pos-
sible an asset allocation that, for some reason, cannot be done exactly. In
class actions, the preferences being maximized are not those of the original
source of money, but of the original recipients. Moreover, these preferences
are not charitable but proprietary: each plaintiff'is a partial owner of the class
funds and his preference satisfaction can be presumed to track how much of
his potential share he actually recovers.

A MoDEL OF TRADITIONAL CY PRES

The logic of class action cy pres is amenable to formal treatment, which is
helpful in establishing the baseline of how the command of cy pres can be
taken as quite objective and nondiscretionary, when one takes its meaning
seriously and literally. A class action creates a fund of size A, which is to be
delivered in a number of separate payments to the members of class C.? The
amount of A actually directed as payment to the class we can call P. Putatively
this is all of A, minus the costs of the distribution. We can call this the
“mandatory” distribution, because it is the distribution whose shape is man-
dated by the definition agreed upon by the parties during settlement and /or
used by the court in rendering judgment. Or to put it more straightfor-
wardly, the money judgment is simply sent to all the people to whom it was
awarded, sometimes equally and sometimes by more complex formulae that
track the various levels of injury different plaintiffs have experienced. Suppose,
for example, a taxicab company has overcharged some passengers in the past,
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and a court finds they are entitled to restitution.* Class C is defined as hav-
ing, as its members, passengers who rode certain routes between certain
dates (in period years in the past), and were overcharged; they are entitled to
the specific amounts they personally were overcharged.

Under the mandatory distribution of total class award A, the sth class mem-
ber receives payment p;, his share of A, a,, minus his share of transaction costs
(payable from the fund for locating and transmitting the money to its intended
recipients). These costs, k;, in aggregate K include those that are constant (like
postage) and others that increase as it becomes more difficult to locate a subset
of class members who do not voluntarily come forward or who are otherwise
harder to contact. The goal, then, is to maximize aggregate net benefit to the
class, P, which is equal in a mandatory distribution to 4 — K.

Minimally, it is impossible (in a way roughly analogous to impossible
charity) to deliver a non-negative class action payment, p,, to a class member
if a;<k;. Because some members are harder to find than others and because
people are less likely come forward on their own when the payment due them
is small, unclaimed funds frequently remain after an initial mandatory distri-
bution. These unclaimed funds are due to a subset of C for whom 2, may be
small and %; high, and cannot be efficiently distributed via the class defini-
tion. In the example, taxi service normally occurs on an anonymous cash-
transaction basis, making contact with most passengers/plaintiffs extremely
difficult. A small subset of business passengers keeps taxi receipts and so
might be able to prove both class membership and damages at efficiently low
cost—but for most of the class this will not be feasible. It is also possible that
it will be immediately apparent at the time the fund is created that a manda-
tory distribution would eat up most of the payments.

Whether ex ante or ex post, therefore, the court may consider designating
the group of recipients in some more efficient way, with efficiency being
specified here as maximizing the quantity P. So, for example, it might com-
pel a defendant taxicab company to lower its meter rates for some period of
time, and therefore monetarily benefit some of its future passengers, a set of
people who can be presumed to overlap with the set of anonymous past pas-
sengers to whom it owes money. It is important to note that Palways remains
tied to the original class definition of C; the relevant maximand is how much
net money flows to individuals who are members of the legally defined class.
However, if identifying members of this class is sufficiently costly, it may
often be the case that the monetary benefit to members of class Cis actually
maximized by directing a portion of award A to an overlapping set of per-
sons, D, whose membership can be identified at much lower cost. Although
there is only one class C, there are many possible distributions D, from which
the court must choose, according to the principle:

(1) Choose D | max P, where K(D)< K(C)

For simplicity, since the goal here is to sketch a baseline for cy pres, rather
than to give a complete arithmetical treatment, assume that payments for all
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members of a distribution are equal and per capita. That is, under mandatory
distribution, payments were equal to the number of class members, N, divid-
ing up a constant A and bearing an equal amount of costs, so that
pi=(A— K)/N. Then, the relationship of any discretionary distribution D
to the net payments to the class can be basically determined by the extent to
which D is equivalent to the set defined in class litigation, C. A set D can be
nonequivalent by including some people who were not in the class, and
“windfall” payments to these persons dilute the payments to members of C.
In set notation, this group is defined as the intersection of D and not C (or
C’), DN C’. In addition a set can be nonequivalent by leaving out certain
members of the class who are owed money. This group of class members
consists of the elements of C who are not part of D, or Cn D",

Call S1 the size of set DN C’, and S2 the size of Cn D’. This leads to the
useful, it elementary, point that if the size of the class was N, then the size of
set D= N+ 81 — 82. If Cand D were equivalent, S1 and S2 would both be
zero (they would be empty sets), which leads to another formulation of com-
mand of traditional cy pres, in which the goal is minimize costs to the class
and nonequivalency of the distribution, given that there is a fixed pool of
awarded funds available, and Pis inversely proportional to 81, $2, and K:

(2) Choose D | min(S1, 82, K)

The total benefit to the class will be determined in part by the number of
class members who receive payments (N— 82/N)*(A— K). Because this
discussion assumes equal payments to all recipients, there will be less money
to go around if Dis a larger group than C, which occurs when S1 > 8§2. The
payment to a class member will normally not be higher than A/ N, even if
§2 > S$1. The original award, divided equally among members of the origi-
nal class, is the maximum a member of the class is actually owed; a class
member holds no special entitlement as to funds where payments exceed this
quantity and in such cases the excess payment is not be counted to the satis-
faction of class distribution obligations. More generally, all of the payments
received as “windfall” recipients—not members of C—cannot be counted as
part of P. Like excess payments to class members, payments to nonclass mem-
bers are just the price paid (when cy pres is done efticiently) for reduced costs
of distribution.

Benefit to the class will reflect a standard payment based on the award, A,
net the new costs, K, divided among the N+ §1 — 82 class members and the
nonclass members included in the distribution. N— 82 class members will
receive this payment to yield the aggregate payment. Therefore, a cy pres
distribution D will yield the following benefit P to class members:

(A-K)

3) IfS1>82: p=—" 22
N -82+581

« (N -S2)
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Simplifying and rearranging (3), which probably characterizes most
circumstances,® generates complete distribution without explicit overcom-
pensation, and the goal of the court should be to find a D and associated cost
K so that:

(4) MaxP|P=(A_K).( N-S82 j

N-82+S81

In order for cy pres to be proper, P[D> P|C, and indeed P|D must be
greater than any other possible alternative distribution.® Without overbur-
dening the treatment here, it is readily apparent that P increases with A,
which is generally fixed, and declines with K. Pvaries with S1 and S2 so that
we can restate (2) as

P o2 2P

—<
(5) 081 9S82 oK

This produces the not very surprising result that the task of the distribu-
tor (trustee, class counsel, or judge), under the traditional cy pres rule, is to
jointly minimize the number of class members left out and the number of
nonmembers paid, all while reducing costs as much as possible. An omniscient
and benevolent judge would be able and willing to maximize Equation (4).

MoDERN CY PRES PRACTICE

However, an important doctrinal innovation has substantially altered the
basis of the above model by suggesting that judges acting cy pres need no
longer maximize P, but may instead “devote the funds to a broader public
service in order to maximize the benefit to society” (Shepherd 1972; emphasis
added). Thus, courts now approve settlements such as that in the Microsoft
antitrust cases, where potentially hundreds of millions of dollars in software
license overcharges are directed cy pres into providing equipment for low-
income California public school districts (McKee 2006, In re Microsoft I-V
Cases, 135 Cal. App. 4th 706, 713 [Cal. Ct. App. 20006]). A court under this
rubric may effectively act as a grant-making entity funding “worthy” propos-
als it solicits to help it dispose of a litigation-created fund. For instance, in
the settlement of a federal case involving market manipulation in the bot-
tling industry, the court advertised for suggestions from the public as to the
use of the funds, and ultimately funded a newsletter for an AIDS advocacy
organization, production of video skits to aid in teaching legal ethics, a dis-
play of glass art at a San Jose museum, and 12 other “winning” projects
(Superior Beverage v. Owens-Illinois, 827 F.Supp. 477, 487-488 [N.D. Ill.
1993]). Alternatively, the court may simply delegate grant-making to a new
charitable foundation or existing nonprofit that will then distribute the
funds over time (McCall et al. 1995).
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Unlike a second-best solution tied to the baseline of enriching the plain-
tiff class, a maximized benefit to “society” is inherently vague because (1) it
is no longer about benefit to an identifiable group of persons and (2) benetit
is no longer defined as transfers of money, but about the generation of value
or utility. It is readily apparent that such a principle of distribution is anti-
thetical to the traditional model of cy pres summarized in Equations (1)—(5),
and based on an entirely different legal theory of entitlement. For instance,
the use of such a large reference class would fail to minimize $1; in fact it
maximizes it, because to seek to benefit the “public” means to make D as
large as possible, and thus it also makes DN C” as large as possible. If we
instead took D to be the direct recipients of monetary transfers, which is
more consistent with the above treatment, it would usually be the case that
no class member is such a recipient, and when all class members are excluded
from D, §2 = N, its maximum, rather than its minimum value.

Although redefining the class as the public may lead to a low value for K,
and thus much of award A goes “out the door” into the hands of recipients,
the supposed superiority of this approach comes from simply ignoring what
we called above S1 and §2, the measures of how much the recipient group
tracks the legal class. Suppose the members of D, narrowly defined as mon-
etary beneficiaries, receive different payments, s, i, ms...m,, until A — K
is exhausted. The social welfare principle would then be

(6) Choose D | max U, where U = f(my, m,, ms...m,)

This assumes, of course, that there no potential recipient outside of D
who could transform wealth into utility better than those already chosen.
Moreover, it is presumably the case, in line with basic welfare economics,
that marginal changes of money among recipients could yield no greater
public utility such that:

(7) Ch D|6U_6U_8U_ ou
08¢ om, om, Om,  Om,

The difficulties of actually demonstrating that a social welfare enhancing
distribution satisfies the conditions of Equations (6) and (7) are manifest. In
practice, judges are left to their own-preference satisfaction as to in whose
hands the money is “best” placed to the most “good,” as they have no
describable function to maximize. Developing a function for “society” along
the lines of, for instance, Equation (4) is beyond the scope of this chapter
and perhaps scientific possibility as well (see Hayek 1991, 73-74).
Furthermore, even a good-faith effort to maximize “the benefit to society”
at best means maximizing the utilities of people within it, and the weights
assigned to these utilities will not be even, but instead will vary according to
the preferences, perceptions, and interests of the legal actors proposing and
approving the distribution.
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Combining two recent innovations, a social welfare reorientation with the
ex ante designation of a cy pres distribution, is likely to be particularly pow-
erful in injecting personal judicial preferences into judicial decision-making.
Together, these allow the distribution of funds to whomever is deemed wor-
thy, and a fund can be proposed that will be precommitted to worthy
causes—and the judge may be given discretion as to what will qualify as
worthy. This has obvious tactical advantages for the lawyers who require a
judge’s approval at two stages—class certification and then approving a settle-
ment agreement that terminates the action. It is certainly quite plausible that
a judge could be swayed, perhaps unconsciously, into allowing either the
action to proceed, and/or the fund from it created, if he knows that the
results will be for the judge’s own notions of the “public good” rather than
merely involve the movement of money between private parties. The
Microsoft settlement, for instance, had to overcome an objection that it
shortchanged its actual past customers, and that the company had “bought
justice” in the form of judicial approval of overly favorable settlement, by
including, ex ante, significant cy pres subsidization of the California public
schools (McKee 2000). A judge might define the public good and pick the
charities; where the lawyers instead have chosen them, rational lawyers will
in any event propose those cy pres recipients most likely to meet with judicial
favor, thereby making settlement disapproval or class de-certification that
much more painful for the deciding jurist.

PRICE v. PHILLIP MORRIS

The actual innovation of Price, a fourth expansion of cy pres, can now be
understood in context. The lawyers preannounced by name the prospective
recipients of the funds in the context of judgment rather than a settlement.
This shows sophisticated use of public choice reasoning, because it attempts
to sway the decision on the merits of the case, by presenting appellate judges
negative consequences if they upset the verdict. In settlement too, the defen-
dant and class attorneys are in agreement and the only concern is that the
interests of the class might be divergent from its self-appointed agent. A trial
verdict still be fought over is obviously at odds with the interests of the defen-
dant, making any biasing effect more consequential. And by naming the cy
pres recipients, more than a judge’s general charitable instincts are aroused.
Since there were now specific interest groups that would have gotten the
money—contingent on plaintiffs being successful of course—the lawyers cre-
ated virtual “co-plaintiffs” (technically, “co-appellees” with an interest in
defending the verdict). These groups can now (and did in Price) represent
their interests through formal submission of amicus briefs before higher
courts, in order to lobby for a proplaintiff result, and this lobbying can be
effective (Kearney and Merrill 2000). Moreover, the choice of interests they
created was not random; nor can it be described by the traditional cy pres
rules, nor, really, by maximization of social welfare. Instead, by making its de
facto beneficiaries the most legally sophisticated and influential actors in



226 CHARLES N. W. KECKLER

Illinois, the preannouncement was designed to win the case and maximize
likelihood of affirmation on appeal, thus bringing the fund into existence.

Price was not obviously suitable for either class action status or liability
(Yahya 2005); the litigation outcome was ex ante in doubt, although in the
end a divided (4-2) Illinois Supreme Court rejected the lawsuit (Price v.
Philip Movrvis, Inc., 219 11l. 2d 182, 185 [I11. 2005]). The basic premise of the
action was the claim that consumers of “light” cigarettes were deceived into
thinking they were buying a “safer” cigarette; personal injury was not
considered—consumers simply sought restoration of the money they had
allegedly been misled into spending. The arguments, and the complexities of
calculating damages, are not the primary concern here.” Price involved only
consumers in Illinois and “only” $10.1005 billion of the defendant’s money.
The way the money was distributed, rather than size of the verdict per se, is
of most interest. First, $3 billion was designated as punitive damages and
made payable directly to the state of Illinois; this payout led the plaintiff’s
lawyer (who shared in the attorney fees of $1.78 billion) to “believe Governor
Blagojevich will be standing right beside me in [the appellate court]”
(Howard and Hampel 2003, C1).® This left $5.33 billion (three times attor-
neys’ fees) to be paid out, potentially to plaintiffs, but failing that, to a des-
ignated list of charities.

There was no legal necessity in specifying who “might” get money years
in the future if there happened to be unclaimed funds. Any disposition of
“leftovers” could never have begun until after appeals were finished (this
took two and half years), and after an attempt at giving at least part of the
money to cigarette customers. Indeed, creating this list it was legally innova-
tive, and arguably superfluous, so why did the judge allow it? In a romantic
perspective on the law, one where the parties struggle solely to find the
“right” answer to legal dilemmas, the incentive for this “extra” effort by the
lawyers and the judge would be mysterious; the lawyer’s fees were fixed
regardless of how much of the fund was left unclaimed (a fact worthy of
reform in itself). And the judge was not required to craft an opinion
on uncontested questions that might or might not arise years after
postjudgment.

The solution to the “mystery,” of course, is that the lawyers’ fees were not
fixed: they would either get 25 percent of $7.1005 billion, or they would get
25 percent of nothing, which is considerably less. Their expected gain could
therefore be calculated to $1.775 billion* (1 — R), where 0 < R <1 is the
probability of reversal, and they knew that R was not negligible (R > 0).
Every percentage point they could reduce R was worth almost $18 million in
expected gain, so any effective postjudgment efforts, such as recruitment of
appellate allies, who may change the odds of victory at least 1 or 2 percent by
their efforts (Kearney and Merrill 2000), yield a very high rate of return. The
strongest effect on R is likely to have proceeded by the effects of marshalling
public sentiment and especially, judicial sentiment in favor of the verdict,
making it electorally and personally painful for judges to reverse an artfully
designed payout to sympathetic and powerful recipients.
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Who then was made an involuntary beneficiary in this decree, and does
the selection of these plaintiffs comport with the predicted goal of minimiz-
ing R (rather than maximizing payment to the class, or benefit to society).
The Illinois Bar Foundation was given 46 percent, eleven law schools were
to share 33 percent, 9 percent was directed for legal aid services for the poor,
6 percent went to the American Cancer Society, 3 percent was given over to
domestic violence programs, and the last 3 percent went straight back to the
Illinois judiciary to fund its program of “drug courts.” The Bar Foundation,
which is the charitable arm of the state bar association, was to administer the
distribution of the entire surplus using its 46 percent direct share to cover
administrative costs, and to support any charitable activities it chose.

For scale, assume a minimum for the projected surplus of about
$3.7 billion.? This presumes, optimistically, that the million or so members
of a class of smoker-claimants might recover several hundred dollars of eco-
nomic damages to refund past purchases of light cigarettes. Meanwhile the
people of Illinois, through the separate $3 billion in punitive damages,
receive over $200 per person on average, and the average lawyer in Illinois,
through the bar foundation, receives a potential benefit of approximately
$30,000. Legal aid groups get over $300,000,000, the American Cancer
Society gets over $200,000,000, and programs against domestic violence
get at least $100,000,000, as does the judiciary itself. Meanwhile each law
school in Illinois (plus the two in neighboring St. Louis) is made the recipi-
ent of in excess of $100,000,000.'° One effect of the latter “grant” may be
that what was the biggest civil case in Illinois history prompted what appears
to be absolutely no commentary from faculty of the local law schools. One
can easily surmise that faculty, even if they were dubious about aspects of the
case, would be understandably conflicted, given the alliance of their institu-
tions with the plaintiffs’ cause. Any doubts they expressed openly could eas-
ily have interfered with what would have been an enormous boon to their
students, colleagues, and themselves.

Although amicus support and neutralization of academic criticism were
likely of some additional value in Price, the main effect of crafting a “social
welfare” cy pres distribution is via its influence on the judge or judges who
will decide whether to accept the proposed disposition of the case, including,
crucially the cy pres distribution D that is tied to that disposition. This is
true of class actions more generally, including settlements requiring judicial
approval, and characterizes any proposals for cy pres that are unmoored to
class member payment, viz. in Equation (4). Their function is to appear
attractive to the judicial decision-maker and thereby make a judge reluctant
to interpose a legal ruling that will “deny” charities and government cash. A
simple model might be to take U as the utility of the judge (or a “swing”
member of a multijudge appellate body); U, is his utility if he affirms a legal
decision or settlement and Uy will be his utility if he reverses or rejects it.
The goal of the plaintift’s attorney is to maximize the difference Uy— Uy
and his tool available to do this is choice of a D consisting of payments #,
my, ms,...m, to recipients sharing in an aggregate 100 percent of the
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unclaimed funds. If we assume that Uy is relatively constant, because it is
based on the status quo ante, then we can model the choice of distribution
much as was done in Equation (6), only this time we are more realistically
looking at the utility of judge, rather than society as whole:

(8) max Uy = £(D)

Performing a search for cy pres and “distribution” and “class action” for
relevant material produced 19 federal district cases where it was possible to
tell where the funds went.!! Many other settlements use cy pres for some or
all funds involved—there is no literature on the prevalence of the
phenomenon—but dispositions, especially in state courts, are rarely reflected
in electronic databases. All the cases in my small sample, like almost all class
actions (but unlike Price), involved settlement agreements approved by the
court. The primary distinction was between settlements that immediately, ex
ante, designated a cy pres recipient of defendant funds and those where the
parties returned to the court months to years after the initial settlement, in
order to dispose, ex post, of remaining unclaimed funds.

A total of 52 designees were named cither before or after settlement; 30
of these turn out to be law-related charities such as law schools, legal aid
societies, or the local bar association. Lawyers received cy pres payments in
13 of the 19 cases, and in six of the seven cases issued since the start of
2006.!2 This result is quite similar to Forde’s (1996) separate list of mostly
unreported dispositions. In his description of 20 different cases, 14 of them
directed the funds to associations of lawyers. In this respect, also, Price is
unexceptional—91 percent of the surplus funds were directed to lawyers.

Even if one is willing to grant that subsidization of legal activity might be
socially beneficial, it seems difficult to argue this it is the most socially useful
expenditure of “free money.” It is, however, the one that apparently comes
foremost to the minds of lawyers (including judges) when they control the
disposition of such funds. It would appear that in the cy pres context, “the
next best thing” to a lawyer getting money himself'is for other lawyers to get
it. Arguably this is an object lesson in attempts to perform the impossible
task of redistributing wealth to maximize social welfare; it is all too likely
that lacking any objective maximand, the money will gravitate toward those
closest in proximity to the decision-makers controlling the means of
distribution.!?

This pattern is broadly consistent with the literature on what judges are
thought to personally maximize, which, beyond income, are thought to
include popularity, prestige, public interest, and reputation (Posner 1993).
The salient group whose esteem is most relevant to judges is presumably
other judges, together with practicing lawyers within their jurisdiction
(Schauer 2000). Judges acting cy pres can provide resources directly to the
local bench and bar and thereby gain esteem in the group most relevant to
them. As important, if it becomes known that a judge has blocked funds that
could have gone to this group, a certain amount of collegial resentment
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could well be anticipated. More generally, a judge’s sense of the “public
interest” when exercising discretionary distribution of funds probably mir-
rors, unsurprisingly, the kinds of donations a lawyer would make with Azs
own time and money. That is, we find in both circumstances a focus on such
causes as pro bono professional services to the poor, law reform activities,
and the like, the charitable behavior the judge’s professional background
equips him to understand and consider worthy.

The simplest and most cynical answer for why judges prefer give money to
lawyers is that lawyers often give money to judges (Tabarrok and Helland
1999). In more formal terms, U, is dependent on the judge’s income, I, and
I; is itself a positive function of a vector of income of other lawyers, I,
because by one means or another, some percentage of local attorney income
redounds to the judge. Income increases on a random group of recipients,
I;, given the same total amount of money, would naturally have less of an
effect on judicial income.

(9) UA=f(I], IL)? aI]/ aIL>aI]/ aIG

The income of state judges (including those in Illinois) is dependent on
elections, while some other state judges depend on appointments by selec-
tion committees consisting of other lawyers (Hanssen 2002). In order to win
a future election or appointment, the judge’s conduct in office is designed to
please (or at least not to offend) key interest groups that have a dispropor-
tionate influence in the voting process (Rubin 2005). For judicial elections,
it is likely that voters ultimately decide based on media funded by lawyers
donating to a judge’s campaign, and on newspaper endorsements, with the
newspapers in turn relying on the one group that actually knows and cares
something about the race: lawyers, especially that subgroup of trial lawyers
representing interests that may come before the relevant court. When judges
are not elected, the organized bar controls completely and openly
(Hanssen 2002). So it is lawyers—and not even many of those—who shape
almost all opinion in a judicial selection, both through their “objective”
assessment of the judicial candidate’s quality and through their money.
Other lawyers are also largely responsible for financing judicial campaigns.
The judge who issued the Price decree, for instance, was the prior recipient
of a significant campaign donation by the plaintifts’ lawyer (Lenzer and
Miller 2003). If they were not constrained by strong norms and institutions,
judges would be in the position to be captured by the interests of attorneys,
almost as if they were running for union rep rather than a public interest
oftice.

Yet the income hypothesis poorly matches the facts. Federal judges show
a strong lawyer preference in cy pres distribution, which is equally in evidence
in Price and the mixed federal /state sample of cases in Forde (1996). Federal
district judges, however, have essentially a fixed income; their jobs are “care-
fully designed to insulate the judges from the normal incentives and con-
straints that determine the behavior of rational actors” (Posner 2005).
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Therefore, attribution of a direct, self-dealing motivation is implausible for
cither state or federal judges. A more parsimonious explanation would be
that distributing judges are acting like legislators whose utility function is
determined by weighted aggregation of the welfare of the interest groups
which they perceive themselves as representing, constrained by a need to
maintain a reputation for honesty and integrity within a relevant audience
(Coate and Morris 1995). Public interest lawyering is a natural target for
judicial charity, although like any charity there is a tendency to favor one’s
own, an element of self-promotion, and an opportunity to advance one’s
personal vision of society.!*

In summary, the increase in judicial discretion over cy pres funds, from
a straightforward and formalizable principle that maximized plaintiff
recovery, to what is in some cases a free-ranging attempt by courts to
implement social utility, has resulted in the enrichment of lawyer-
dominated and favored groups through the frequent judicial equation of
public interest law with the public interest itself. This implementation of
judicial charitable preferences has come at the expense of either (1) the
plaintift themselves, if the case would have resulted in a fund whether or
not charitable cy pres was contemplated, or (2) if the case would not have
succeeded without this incentive, at the expense of the defendant, of the
public bearing the externalities of a more favorable climate for class action
litigation. Even if a case has merit at trial as a class action, it thoroughly
distorts the appellate review process to incorporate into a judgment prean-
nounced charitable beneficiaries of the funds that may be created, as was
done in Price. Once one abandons a romantic view of judging, and under-
stands that judges—particularly, but not only those subject to election—
are inevitably sensitive to political and public pressure, allowing them to
be subject to proposals to use cy pres for specific “public benefits” creates
an obvious threat to the objectivity of their legal judgment. That the
distortion of objectivity is likely to operate only semiconsciously, and as
part of a good-faith effort to maximize public benefit as they perceive it,
does not completely mitigate this concern.

SOME SUGGESTIONS FOR IMPROVEMENT

The first suggestion for reform of cy pres law is simple transparency. Despite
the presumably prevalent nature of unclaimed funds requiring some discre-
tionary disposition—often through cy pres—the evidence on these alloca-
tions is not easily obtainable. Cy pres payments are made by trial courts,
whose material is poorly represented in legal databases. From an economic
perspective, in which the primary feature of a legal decision is the state
backed redistribution of wealth, this is quite unfortunate. Although we
might have access to the reasons why the state chooses to dispossess the
defendant of money, we rarely can see where the money is ultimately directed.
For reasons of policy (as well as those of research), therefore, courts and
database providers should make available and searchable court-approved
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distributions of funds, at least to the same extent they disseminate the opin-
ions that create these funds.

Substantively, the presumption should be restored that a court’s purpose,
acting cy pres, is to distribute funds preferentially to class members, even if
administrative difficulties mean this can only be a weak preference. The exis-
tence of class preference provides an objective benchmark, via Equation (4),
and a check on the natural tendency of even the best people to inject their
personal preferences into monetary distribution. More importantly, relaxing
the class benefit presumption so that a judge knows he may eventually “do
good” with class funds has some potential to encourage findings of defendant
liability or approval of settlements. Ex ante designation of a cy pres class is not
intrinsically problematic; however, when a “social welfare” cy pres fund is cre-
ated prior to judgment or settlement, the potential for the creation of interest
groups, as well as for appeal to personal judicial preferences, is severely magni-
fied. Lawyers seeking judicial approval use the charitable contribution as a
sweetener for the decision-maker and put him a difficult bind by finding
something he cares about—besides doing justice according to the law—and
injecting it into his decision. The actual naming of prospective beneficiaries,
as in Price, actively encourages this unseemly lobbying of the judiciary by
lawyers and potential recipients, and serves no useful legal function.

In many consumer and antitrust cases—the bulk of class actions produc-
ing unclaimed funds—a price reduction, or a coupon or voucher, is an
“uncreative” but appropriate solution. Any concerns that this would either
enhance market dominance by the defendant (DeJarlais 1987) or tie con-
sumers to goods now revealed as defective can be relatively easily corrected
by a court requiring the issue of a general coupon good for the both the
defendant’s products and those of any competitors (I re Microsoft I-V Cases,
135 Cal. App. 4th 706, 713 [Cal. Ct. App. 2006]). In the light cigarette
cases, such as Price, vouchers could be made available for free or reduced
price cigarettes of any brand. A more politically palatable alternative might
involve the settlement funding a “tax holiday” of state cigarette taxes. Escheat
of settlement funds to the state, in exchange for a revenue-neutral remission
of sales or other taxes, directed to goods or services used preferentially by
class members, is in fact a generalizable solution potentially applicable in
many circumstances.'®

To provide proper incentive for finding such solutions, attorney compen-
sation should be a function not of the size of the cy pres distribution, but of
how much of the money actually gets to the class members. Due to the Class
Action Fairness Act, for certain federal cases involving coupon payments,
this restriction on attorney payment already holds true, 28 U.S.C. 1713(e),
and the logic of this provision should be extended more generally, including
to cases in state courts. This would avoid the absurd prospect of lawyers
being paid pro rata based on how much a judge decides to give to his favorite
charity. As a related reform, it would be prudent to simply place a presump-
tion against any award to lawyers as grantees, unless the case somewhat
related to legal services.!®
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Even if approving a charitable gift, the judge should also avoid turning
herself into a personal foundation with capacity to pick and choose the
objects of its beneficence (Draba 2004); it will usually be better that the
money be presumptively directed to a generalized charity, such as the local
United Way active in the area or areas occupied by the majority of the plain-
tiffs. And this would only be preferable if plaintiffs were hidden practically
randomly throughout a jurisdiction. If plaintiffs can be identified more read-
ily than this, in most cases a targeted voucher or tax credit will provide more
benefit to the class, thus more closely approximating—cy pres—what would
occur outside a class action structure, namely, the discharge of a debt the
defendant owes his creditors, rather than any debt he owes “society.”

NOTES

1. This figure sets the high end of the claimed funds at 30 percent, yielding an esti-
mate for the cy pres fund at .70 *.75*7.1005 billion = $3.7 billion, deducting, as
the court ordered, 25 percent of the award for attorney fees. Such estimates are
speculative, and there is limited quantitative material in this area. However,
Hensler and her collaborators (2000, ch. 15), tracked recovery rates at 27 percent
and 29 percent in two roughly comparable consumer class actions. Another esti-
mate given by Hensler et al. is for another famous cy pres case, State v. Levi-Strauss
Co. 715 P.2d 564 [Cal. 1986]) where “14 to 33 percent” was the estimated rate
of claims (discussed 2000, ch. 3).

2. For example, see, Fogie v. THORN Awms., Inc., 190 F.3d 889,904 [8th Cir. 1999],
rejecting a plan that lacked an initial attempt at distribution to class members, by
noting “the District Court acted prematurely in ordering the creation of a cy pres
fund.” The same court of appeals later rejected distribution to a public interest
law group that regularly garners cy pres monies because it lacked “any connection
between its purposes and the subject matter of this class action lawsuit” (Airline
Ticket Comm’n Antitrust Litig. Travel Network v. United Air Lines, 307 F.3d
679, 681-682 [8th Cir. 2002]).

3. Formally, any “class” of plaintiffs is a subset of the general population (the set of
all people). The formal and careful definition of the class is worked out during the
course of class action litigation, and each plaintiff is a member of that set.

4. This example is taken from an well-known cy pres case, Daar v. Yellow Cab. Co.,
135 Cal.2d. 695 [Cal. 1967].

5. Alternatively, where the recipient group is smaller than the class, §1 < §2:
P=+4+(N-S82), which can be rearranged perhaps more intuitively, as
P =A-824. Thatis, the payment to the class consists of the net money avail-
able for distribution (A), less the payments that should have gone to those mem-
bers of C not included in D (those in §2). This money ends up being “lost” by
disbursements to nonclass members and by excessive compensation to those class
members remaining in D. In the above formula, this “excess” is assumed to be
sufficient so as to be greater than K, so all class members lucky enough to receive
a payment at all (DM C) receive the full value of their claim (A4/N), and more. (If
the average payment is between A — K/ N and A/ N a slightly more complex for-
mula for P ensues.) This proviso about the relative size of the class and the distri-
bution means a settlement or judgment could not simply give the entire recovery
to the named plaintiff and call it benefiting “the class.”
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The reason for this is that what the cy pres court is commanded to come “as near
as possible” to is to the distribution of 100 percent of the legal award A, exclu-
sive of costs, and A is the maximum value which P can take.

It is worth noting that the damages are being relitigated in federal court in New
York at this writing, with claimed damages in the range of $200 billion, to be
distributed, as one might predict, cy pres, rather than to consumers (Schwab v.
Philip Morris USA, Inc., 2005 U.S. Dist. LEXIS 27469 [E.D.N.Y. 2005]).

. This comment illustrates that punitive damages can also be used to recruit allies

for lobbying verdicts, if those punitive damages are payable to the state, and
there is some evidence this has encouraged more punitive awards (Schwartz,
Behrens, and Silverman 2003). Whether it has encouraged primary findings of
liability (i.e., actually biased substantive justice) is less clear but worthy of fur-
ther study. Presumably, judges whose preferences include expanded government
revenue are influenced positively, and may receive pressure from revenue hungry
members of the executive and legislative branch, and to some extent the more
diffuse public. In Ohio, apparently, judges have discretion to distribute punitive
awards to any “place that will achieve a societal good (535). In the latter circum-
stance, the public choice analysis of punitive damages award would fully parallel
that of cy pres distributions.

See note 1, supra.

. Particularly for some of the proposed recipient schools, a $100 million in court

“charity” would be much larger than they have ever received from normal
charitable sources. For instance, the largest gift apparently ever received by
Loyola University Law School is a comparatively tiny $5 million, and the largest
gift to Chicago-Kent School of Law, from a living alumnus, is a mere $1 million
(Day 2000).

Data are available from the author, and can easily be replicated through a search
in Lexis-Nexis; the search and count of cases, was conducted in May 2007 with
the most recent case being Nienaber y. Citibank (2007 U.S. Dist. LEXIS 20581
[D.S.D. 2007]).

The one exception, In re Compact Disc Minimum Advertised Price Antitrust
Litig., 236 F.R.D. 48 (D. Me. 2006), oversecen by Judge Hornby in Maine,
shows considerable diligence to find some way for the remaining money to be
spent to the benefit of the plaintiff class, overcharged members of “music clubs”;
much of it was given to cleaning up old (out of copyright) recordings and making
them freely available on the Internet to music lovers, of which the plaintiff class
was presumably a subset.

Interesting in this regard is a comment made about the Price verdict by a retired
judge: “It all sounds very nice to give to charities and the state, but that’s just
not good legal logic in my opinion. That’s almost like a form of communism.”
(Vock 2003).

On occasion, judges have been sufficiently sensitive enough to this temptation to
reject “social welfare” cy pres or particular distributions. For example, one fed-
eral judge threw out a proposal to settle a nationwide class action by payment to
local Philadelphia charities, including the University of Pennsylvania law school,
noting “the Court is sensitive to the appearance of conflict in selecting as the
beneficiary of the fund an institution with [which it has] long-established
ties” (Schwartz v. Dallas Cowboys Football Club, Ltd., 362 F. Supp. 2d 574, 577
[D. Pa. 2005]). If the foregoing was correct, of course, this recipient had been
chosen for that very reason, and the judge was right to be skeptical.
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A targeted tax credit or cut is distinct and superior to a common option for cy
pres, escheat of unclaimed funds to the state. Obviously, this amounts to noth-
ing less than a 100 percent tax imposed on a plaintiff award, and it is hard to
believe any plaintiff would perceive this solution as a second-best satisfaction of
their preferences.

Unfortunately, but not surprisingly, the legislative trend is the other way. Two
recent statutes on cy pres, N.C. Gen. Stat. § 1-267.10, and Calif Civ. Code §
384, make special exceptions from normal cy pres reasoning for nonprofit legal
services, stating that distributions to them are to be presumptively lawful. This
industry favoritism, enacted by lawyer-legislators, appears to be a classic legisla-
tive rent.



CHAPTER 12

LICENSING LAWYERS: FAILURE IN THE
PROVISION OF LEGAL SERVICES

Adam B. Summers

That in every profession the fortune of every individual should depend as
much as possible upon his merit, and as little as possible upon his privilege, is
certainly for the interest of the public.

Adam Smith, Letter to William Cullen, September 20, 1774

INTRODUCTION

The legal profession, like so many others these days, is heavily regulated. Not
just anyone can call him/herself a lawyer and offer legal services to the pub-
lic. In every state in the nation, one must first obtain a license from the state.
Requirements may include passing the state bar examination, membership in
the state bar association, completing an approved formal legal education,
paying various fees, satisfying a “moral character” determination, passing
the Multistate Professional Responsibility Exam, and earning a certain min-
imum number of Continuing Legal Education credits after initial admission
to the bar. In many states, to qualify as a lawyer, one must incur the costs of
attending a law school accredited by the American Bar Association (ABA)
just to be eligible to sit for the bar exam. Other regulations include restric-
tions on the advertisement of legal services and a general lack of reciprocity,
or allowing an individual who has satisfied the licensing laws of another state
to practice without retaking the bar exam and satisfying other regulations in
the new state. Past regulations included total bans on advertising and man-
datory minimum fee schedules for legal services.

These regulations and institutional barriers are ostensibly designed to
protect consumers from substandard practitioners and preserve the reputa-
tion of the profession (feel free to insert your own lawyer joke here), but they
ultimately restrict and distort the supply of attorneys, reduce competition,
raise prices for legal services, reduce consumer choice, and limit access to the
legal system, particularly to those with low or moderate incomes. This
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chapter analyzes the arguments in favor of licensing requirements and weighs
them against the drawbacks of regulation. I also attempt to show how mar-
ket forces in the supply of legal services, without regulations, would
operate.

A BRIEF HiSTORY OF LEGAL SERVICES REGULATION

Lawyers in the United States were not always as heavily regulated as they are
today. Attorneys first organized through voluntary local bar associations in
cities and counties. During the colonial period, some local bar associations
were able to impose some degree of control over who could become a lawyer,
but most restrictions on the practice of law were abolished after the American
Revolution, and by the time of the Civil War, “no significant restrictions
remained, and several states had statutes or even constitutional provisions
specifically stating that every citizen was entitled to practice law” (Leet 1998,
18). The growing political influence of the legal profession led it to push
states to establish minimum education requirements for bar membership
beginning in the late nineteenth century. By 1902, 27 of the 45 states had
enacted such measures (Leef 1998, 18).

Over time, the concept of a unified, or integrated, bar took hold as a
means of better controlling professional standards throughout an entire
state’s jurisdiction. This started with the unification of the North Dakota
bar in 1921 (The Florida Bar 2005). Today, 33 of the country’s 51 state bars
(including the District of Columbia) are unified (American Bar Association
2007b).

In states with unified bars, one must be a member of the state bar asso-
ciation to practice law. This requirement affords these bar associations a great
deal of power, including unique funding and lobbying opportunities (Barton
2007, 463). As noted in chapter 9, the involvement of the state supreme
courts in bar unification—and thus the regulation of lawyers—ushered in an
era of increased regulation and barriers to entry into the profession.

UNAUTHORIZED PRACTICE OF LAw

The movement to prohibit “unauthorized practice of law” (UPL) took on
new life beginning in 1930 when the ABA established its Committee on
Unauthorized Practice of Law. Many state and local bar associations soon
followed suit and began to lobby for statutes banning the “unauthorized”
provision of legal services, which led to requirements that only licensed attor-
neys could practice law (Leef 1998, 19). UPL statutes are notoriously—and
almost certainly intentionally—vague, which means that it is up to the judi-
ciary to decide which services are the province of the legal profession and
which are “unauthorized.” Since judges come from the legal profession, they
are predisposed to be sympathetic to the interests of lawyers seeking redress
under UPL restrictions. UPL prohibitions are typically justified as a means
of protecting consumers from incompetent or unscrupulous practitioners. It
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is necessary, proponents argue, for the profession to establish some minimum
set of standards so that the public can be confident that they will receive
good services from well-qualified lawyers.

But there are also strong economic motivations to restrict the entry of
individuals into the profession. By limiting the number of people who can
become lawyers, the profession can limit the competition for its services. It is
no coincidence, for example, that the push for UPL legislation came during
the onset of the Great Depression, when there was a perceived need to settle
“the anxieties of lawyers about their livelihoods,” and restrictions on who
could provide legal services were seen as a way to preserve the profession
(Christensen 1980, 214). These economic incentives, not the public interest,
are the true motivation of licensing regulations. In addition, as this chapter
seeks to demonstrate, even the service quality and consumer welfare argu-
ments are highly suspect, as regulations tend to do much more harm than
good to consumers.

THE ASYMMETRIC INFORMATION ARGUMENT

Some argue that because the law is so complex, and thus that the informa-
tion gap between the consumer and the attorney can be so large, we must
rely on members of the profession to set and enforce quality standards. The
implicit supposition is that lawyers are above self-interest and that, when the
needs of the client and their own needs conflict, they will always sacrifice
themselves for the sake of the client. But lawyers act in their own self-interest,
just as everybody else does.

The argument also implies that there are no other ways for consumers to
obtain meaningful information about lawyers and the services they provide.
It is just too difficult for people who do not know the law to figure these
things out on their own. Yet, despite the fact that most people are not elec-
tronics engineers, they still manage to figure out which features they need
when they purchase a television or DVD recorder. You may not be a com-
puter science major, but that doesn’t stop you from determining which
computer and software best meet your needs. In the absence of mandatory
licensing, there are numerous sources of information for consumers because
there is tremendous demand for this information. There is no reason to
believe things would be any different for legal services.

To say the least, the fact that lawyers eftectively establish monopoly regu-
latory authority over their profession raises serious conflict of interest con-
cerns and, as we shall see later, mandatory licensing tends to make consumers
even worse off than in the absence of licensing restrictions, particularly when
compared to voluntary certification.

CONFLICT OF INTEREST

Some mistakenly believe that business interests and regulation are contradic-
tory concepts. In fact, oftentimes, quite the opposite is true. Business interests
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long ago learned that, like other interest groups, they could lobby politicians
to use the coercive power of government to their advantage. This is known as
the “capture theory” of regulation, since the private sector—in this case,
attorneys—captures the regulatory enforcement powers of the government to
use toward its own ends, such as rigging regulations to benefit incumbent
practitioners at the expense of new (or potential) competitors. Of course, if this
regulatory machine did not exist in the first place, business interests would
have no recourse but to compete fairly in the market like everyone else.

Occupational licensing is especially ripe for this type of special-interest lob-
bying because much of the information relevant to regulated businesses or
industries, such as the legal profession, is technical and politicians cannot pos-
sibly know all the intricate details of running every kind of business in every
industry. Since the politicians are not experts in all the industries they regu-
late, they rely on those being regulated for such information (Hood 1992).
Moreover, they typically leave the regulation up to a board composed mostly
or entirely of those being regulated. In the case of attorneys, this role is filled
by the state bar associations. Incumbent lawyers dominate the creation and
enforcement of regulations because they control the licensing boards. Most
licensing board members, thus, have a blatant conflict of interest.

Some argue that it is necessary to have representatives of the licensed pro-
fession on the board because lawyers, for example, best understand the busi-
ness of the law and are, therefore, the best suited to regulate other lawyers.
But, as economist and syndicated columnist Walter Williams (2000) coun-
ters, “with that kind of reasoning, we would have made Al Capone Attorney
General—after all, who can best regulate criminals but other criminals?” In
other words, lawyers might know the legal business well, but if they have the
ability to use the regulatory power of government to their advantage, they
might also be most likely to take advantage of the system. Or, as Benjamin
Barton notes in chapter 9: “As a general rule foxes make poor custodians of
henhouses.”

THE MYTH OF QUALITY ASSURANCE

I am myself persuaded that licensure has reduced both the quantity and quality
of medical practice; that it has reduced the opportunities available to people
who would like to be physicians, forcing them to pursue occupations they
regard as less attractive; that it has forced the public to pay more for less satisfac-
tory medical service, and that it has retarded technological development both
in medicine itself and in the organization of medical practice. I conclude that
licensure should be eliminated as a requirement for the practice of medicine.
Milton Friedman, Capitalism and Freedom 1962 [1982], 158

While Milton Friedman’s analysis was of the impact of licensing laws on the
practice of medicine, it applies equally well to legal services. Despite the
aforementioned conflict of interest concerns, we are assured that the legal
profession must be regulated so that it can ensure a high quality of services
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and ethics. However, licensing’s record at protecting the public is dubious at
best, and often even makes things worse. A 2001 report by the Canadian
Office of Fair Trading presented a summary of 15 academic studies on the
effects of occupational regulation on product and service quality for a variety
of professions, including law. The effect was neutral in seven cases, mixed in
one case, negative in five cases, and positive in only two cases (LECG
2000, 22). In addition, a 1990 Federal Trade Commission (FTC) report
titled “The Costs and Benefits of Occupational Regulation” found that
occupational regulations frequently increase prices and impose significant
costs on consumers without improving the quality of professional services
(Cox and Foster 1990).

There are a number of reasons why the quality of legal services may actu-
ally be diminished by licensing requirements:

o Less Pressure to Compete: Since it is more difficult to work if one has to
satisty costly or time-consuming requirements to obtain a law license,
fewer people will become attorneys than would exist in an unregulated
world. Less competition for licensees means less pressure to offer higher
quality or lower prices to attract business. Thus, licensed attorneys will be
more inclined to pocket more of their profits and invest less in developing
higher quality or innovative services. Since lawyers have less incentive to
provide high-quality services under a regulated system, occupational
licensing laws such as UPL statutes actually make consumers worse off.
(Note that in a laissez-faire, license-free market, even if only some consum-
ers shop around for high-quality legal services, this pressures sellers to
maintain high quality, which benefits all consumers.) (Young 1987).

o Improper Training Requivements: Established standards may sound all well
and good, but what if you establish the wrong standards? Conditions and
required knowledge may vary from place to place and from the practice of
one area of the law to the next, but with a single rigid set of standards,
licensed attorneys may be forced to spend time and money gaining irrele-
vant knowledge and sKkills in law school. Moreover, highly trained lawyers
must perform routine tasks that could be done by less-qualified workers at
less expense to consumers, leaving them with less time to devote to honing
high-quality, specialized skills.! Licensing, therefore, discourages special-
ization and makes licensees less effective and less able to serve their custom-
ers. In addition, minimum and continuing education standards force
lawyers to focus narrowly on meeting arbitrary licensing requirements,
which may or may not be relevant to their business and their customers’
needs. This prevents them from specializing and exploring new and “unap-
proved” practices that might allow them to better serve their customers.
Such narrow-mindedness has led some bar associations, for example, to ban
low-cost legal clinics (Young, “Occupational Licensing”).

e Club Mentality: While bar associations ardently prosecute unlicensed
attorneys (regardless of whether or not there is reason to believe there is
any issue of incompetence or fraud), they are typically much more hesitant
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to discipline one of their own (Rhode 2002). The courts, ruled by judges
who were once lawyers themselves, are similarly disinclined to dole out
punishment to lawyers accused of negligent practice (Barton 2007).
Making public the indiscretions of a licensed worker brings unwanted neg-
ative publicity and, like a union whistleblower, “is often viewed as disloy-
alty to the professional community” (Young, “Occupational Licensing”).
Thus, not only are unscrupulous or incompetent licensees not punished,
they are allowed to continue their work and the public is left in the dark
about the hazards of doing business with them.

o False Sense of Security: Because of the reluctance of bar associations to dis-
cipline negligent licensees for their transgressions and the possible mis-
match between licensing standards and actual practical job requirements,
the state’s seal of approval gives consumers a false sense of security about
the competence of licensees. This causes people to be less critical, and pos-
sibly less demanding, of those with whom they do business than they oth-
erwise would be. As an Orange County Register editorial observed,
“Without the false sense of security licensing boards provide, consumers
might be encouraged to shop more intelligently for a range of services”
(Orange County Register 2004). Moreover, since licensing boards are not
wont to punish their licensees for negligence, consumers are left even more
open to abuse by licensees.

LICENSING LAWS: PROTECTING THE
PuBLIC INTEREST OR SPECIAL INTERESTS?

The truth is that legislatures and Courts have made lawyers a privileged class,
and have thus given them facilities, of which they have availed themselves, for
entering into combinations hostile, at least to the interests, if not to the rights,

of the community—such as to keep up prices, and shut out competitors.
Lysander Spooner, “To the Members of the Legislature of Massachusetts.”
Worcester Republican, August 26, 1835

If licensing laws do not serve to improve public safety and protect consumers,
what purpose do they serve and how do they come to be? Whenever new
legislation is passed, the discerning, pocketbook-protecting, healthily skepti-
cal observer will always ask, “Who benefits?” While the public may not ben-
efit from licensing laws, existing trade interests sure do. As policy analyst Jack
P. McHugh (2003) observed: “The dirty little secret about state licensure is
that the people who lobby for it are usually the stronger competitors of those
who would be licensed. Their goal is not to protect the public, but instead to
raise barriers to new competitors who might cut prices and lower profits.”
Unfortunately, the history of licensing laws reveals that they are regula-
tions born of special interests, not the public interest. Lawyers, like other
workers and businesses, have a financial interest in minimizing their compe-
tition. More competition means consumers have more sellers to choose from
to find a good deal, and can more easily switch from one seller to another if
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their standards are not met. In order to maintain and increase their customer
base—and thus their profits—firms (and, by extension, their employees) are
pressured to keep prices low and the quality of goods and services high. The
more competition there is in the marketplace, the stronger these incentives
are. If, however, businesses are able to artificially reduce their competition
(not by outcompeting them with lower prices or better services, but rather by
arbitrarily raising the cost of doing business and pricing them out of the
market through government regulation), they will be better able to raise
prices and realize greater profits.

As evidence of the artificial barriers to entry erected by licensing regula-
tions, consider that licensing reduces the rate of job growth within an indus-
try by 20 percent (Kleiner 2006, 146, 149). In other words, if an occupation
grew by 10 percent during a given period under a government licensing
regime, it would have grown by 12 percent over the same period in the absence
of licensing. Since there are fewer practitioners under licensing, there is less
competition, which allows the licensed practitioners to charge higher prices
and earn higher wages than they otherwise could. The additional profits trade
interests can achieve through licensing laws are significant. A number of stud-
ies analyzing the impact of licensing on prices and wages on various industries
have shown that there is a strong correlation between occupational restric-
tions and higher prices for consumers (LECG 2000, 27). An analysis by
Morris M. Kleiner (2006, 94, 149), AFL-CIO chair of labor policy and pub-
lic affairs professor at the University of Minnesota, estimated that licensing
increases earnings for a number of occupations, including lawyers, by 10 per-
cent to 12 percent, although this may vary widely depending on the occupa-
tion and how strict the regulations are. And Mario Pagliero (2004) found
that tougher licensing regulations increase the starting earnings of “new”
lawyers in the United States by nearly 37 percent.

The way that licensing laws are enforced also speaks to their true purpose
of establishing barriers to entry and restricting competition. Consider the
following examples of UPL “violations.” Rosemary Furman was a legal sec-
retary in Florida. During 1976 and 1977, she was the owner of Northside
Secretarial Services, a business that executed uncontested divorces and
offered services for other straightforward legal matters, primarily to low-
income women. In order to address the needs of this clientele, Furman
charged no more than $50 for her services. The Florida Bar sued Furman for
unauthorized practice of law in 1977. Even though the Florida Supreme
Court determined that she had not advertised herself as a lawyer, had not
harmed any client, and was performing a needed service for poor clients who
might not otherwise be able to afford access to the legal system, it found that
her activities constituted a practice of law and thus violated the state’s UPL
prohibition. Furman was sentenced to four months in jail in 1982, but was
then pardoned by the governor.

Brian and Susan Woods also found themselves at odds with the bar when
they sued the school board in Akron, Ohio, on behalf of their autistic son,
Daniel, in an attempt to get the school district to adequately provide for his
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educational needs. They had decided to handle the case themselves after
determining that they could not afford to hire an attorney. One lawyer had
offered them an estimate of $60,000 for their case. After a lengthy court
battle, the case was settled in 2002 when the district agreed to several con-
cessions, including sending Daniel to a private school, and a $160,000 award.
The Cleveland Bar Association responded by charging the Woodses with
unauthorized practice of law and threatening them with a $10,000 fine,
arguing that while the Woodses could represent themselves, they could not
act as attorneys for their son. According to Mr. Woods, the bar association
was trying to intimidate him in order to prevent other cases of parents rep-
resenting their children, rather than paying tens of thousands of dollars in
fees to lawyers. In the face of negative publicity and a slim chance of success
in the courtroom (the Ohio Supreme Court had noted that it did not appear
the Woodses had engaged in unauthorized practice of law and ordered the
bar association to demonstrate why the case should not be dismissed), the
bar eventually backed down.

VIOLATING EcONOMIC LIBERTY

That is not a just government, nor is property secure under it, where arbitrary
restrictions, exemptions, and monopolies deny to part of its citizens that free
use of their faculties, and free choice of their occupations.

James Madison, “Property,” National Gazette, March 29, 1792

While occupational licensing laws are sometimes thought of as little more
than a nuisance (except by those to whom they deny employment), they
“infringe on one of our most precious, but oft-forgotten, civil rights: the
right to engage in the occupation of one’s choice without arbitrary or irratio-
nal government interference” (Keller 2003).

The importance of the ability to earn one’s own living unhindered by the
state and to voluntarily do business with whomever one chooses cannot be
overstated. It goes to the very root of living in freedom. As economist and
author Murray Rothbard (1973, 42) explained, “If a man has the right to
self-ownership, to the control of his life, then in the real world he must also
have the right to sustain his life by grappling with and transforming
resources.” In other words, if we are to have the unalienable right to life,
then we must also have the right to sustain our lives through the use of our
labor. Added Rothbard (1973, 28),

Since each individual must think, learn, value, and choose his or her ends and
means in order to survive and flourish, the right to self-ownership gives man
the right to perform these vital activities without being hampered and restricted
by coercive molestation.

The copious licensing laws on the books today in every state of the union
are testament to the disdain legislators and judges alike have shown to this
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freedom to work. Such was not always the case, however. As noted previ-
ously, there were few licensing laws in the early days of the nation, and sev-
eral states had statutes or constitutional provisions affirming every citizen’s
right to practice law. Federal judges once struck down state laws restricting
the right to engage in one’s chosen occupation without government interfer-
ence with regularity. During the U.S. Supreme Court’s “Lochner Era” from
1905 to 1937, for example, the high court repeatedly rebuftfed state attempts
to infringe upon this right (Sandefur 2002, 69).

Indeed, the federal courts have often adopted the Rothbardian notion of
the right to earn a living:

e “The right to hold specific private employment and to follow a chosen
profession free from unreasonable governmental interference comes within
the ‘liberty’ and ‘property’ concepts of provisions of the Fifth Amendment
to the Federal Constitution that no person shall be denied liberty or prop-
erty without due process of law.” (Greene v. McElroy, 360 U.S. 474, 492
[1959]).

e “[T]he Fourteenth Amendment protects an individual’s right to practice a
profession free from undue and unreasonable state interference....”
(Gabbert v. Conn, 131 E.3d 793, 800-801 [CA9 1997]).

e “[T]he right to work for a living in the common occupations of the com-
munity is of the very essence of personal freedom and opportunity that it
was the purpose of the [Fourteenth] Amendment to secure.” (Truax v.
Corley, 814 F.2d 223, 227 [5* Cir. 1987]).

State courts have likewise recognized this right:

e The California Supreme Court deemed the right to earn a living a “funda-
mental” one. (Conway v. State Bar, 47 Cal. 3d 1107, 1134 n. 7 [1989]).

e Texas courts have found that citizens “[have] a vested property right in
making a living.” (Smith v. Decker), (158 Tex. 416 [1958]).

e New York courts asserted: “Monopolistic restrictions on the right to earn
a living are odious devices.” (Di Carlo v. State Liquor Auth., 54 Misc. 2d
482 [1967], at 485).

e The Florida Supreme Court held that “[t]he fundamental right to earn a
livelihood in pursuing some lawful occupation is protected in the
Constitution, and in fact, many authorities hold that the preservation of
such right is one of the inherent or inalienable rights protected by the
Constitution.” (State ex rel. Hosack v. Yocum, 136 Fla. 246, 251 [1939]).

e The North Carolina Supreme Court found that individual liberty “does
not consist simply of the right to be free of arbitrary physical restraint or
servitude, but... ‘includes the right of the citizen to be free to use his fac-
ulties in all lawful ways; to live and work where he will; to earn his liveli-
hood by any lawful calling; to pursue any livelihood or vocation....”“
(State v. Balance, 229 N.C. 764, 51S.E.2d 731, 734 [1949], quoting Am.
Jur. Constitutional Law § 329).
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The courts have also been rather inconsistent, however, sometimes ignor-
ing or denying precedents that upheld the right to earn a living unfettered by
government (Sandefur 2002, 88). The point is not that anyone is entitled to
any particular job, only that everyone has the right to pursue a career of his
or her choice free from government obstruction. Occupational licensing laws
violate this freedom.

ErFFECTS ON THE POOR

Economic regulation such as occupational licensing laws, minimum wage laws,
and zoning laws tend to hurt the very people that the government purports to
be “protecting” with its regulations. Such regulations disproportionately harm
the poor and minorities, who generally have less work experience and fewer
employment opportunities than the rest of the population. Laws that make it
more difficult for them to obtain certain jobs or start their own businesses only
make it that much harder for them to work their way up the economic ladder.

The poor, who are in most need of economic opportunity and who can
least afford to jump through regulatory hoops, are repudiated by prohibi-
tively costly licensing requirements. This is not to suggest that, in the absence
of licensing laws, poor, unskilled workers would suddenly flood the legal
profession and be qualified to provide complex legal services. But there are
certain segments of the law that do not require years of expensive legal edu-
cation in order to perform quality services. For these more routine legal
matters, people who otherwise would not be able to afford to go to a fancy
law school would be able to obtain the lesser training necessary to provide
those services, affording greater employment opportunities to those with
low or moderate incomes or less experience.

If the job entry restrictions were not enough, the poor are doubly hit by
licensing laws since the reduced competition and higher business costs that
result from licensing force them to pay higher prices for legal services, and
oftentimes prohibit them from gaining access to the legal system altogether.
According to the 1993 ABA Comprehensive Legal Needs Study, despite the
fact that approximately half of all low- and moderate-income American
households surveyed reported facing a civil legal matter, 71 percent of situa-
tions faced by low-income households and 61 percent of situations faced by
moderate-income households were not addressed by the justice system.
When faced with a potential legal need, 38 percent of low-income house-
holds and 26 percent of moderate-income households took no action at all.
The survey revealed that cost concerns were the second most popular reason
for not seeking legal assistance (behind the perception that legal assistance
would not help) for low-income households, and the fourth most common
reason for moderate-income households (American Bar Association 2004).
As Justice Denise R. Johnson (1998, 488) argues,

Lawyers have made themselves a scarce resource, and it is difficult to sustain
the argument that the poor are being protected by not receiving any legal
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advice at all. For clients who are poor, uneducated, and powerless, and who
may have language and cultural barriers that distance them even farther from
access to justice, an adviser with a limited range of skills or knowledge is pref-
erable to no adviser at all.

By imposing costs on those least able to afford them, licensing laws have
hurt the people and communities that need economic liberty the most.
Rather than discouraging entrepreneurship and locking the poor out of the
labor market, government should focus on reducing poverty and improving
citizens’ quality of life by simply getting out of the way and removing the
barriers it has erected to economic freedom.

REGULATING BUSINESS PRACTICES

UPL statutes are hardly the only restrictions placed on those wishing to
practice law. There are numerous regulations on their business practices as
well. Chief among these were the establishment of mandatory minimum fee
schedules, the restriction—and even outright prohibition—on advertising
and client solicitation, and strict rules regarding client referrals. It was not
until the 1970s that these restrictions began to be relaxed.

Mandatory Minimum Fee Schedules

There was never any real pretense about the minimum price lists enforced by
the bar associations. Their purpose was simply economic protectionism. The
Virginia State Bar, for example, supported the schedules on the grounds that
through competition “lawyers have been slowly, but surely committing eco-
nomic suicide” (Virginia State Bar 1962, 3, App. 20). In 1975, the U.S.
Supreme Court put an end to the restrictions when it ruled in its Goldfarb ».
Virginia State Bar (421 U.S. 773 [1975]) decision that the imposition of
minimum price lists by state bar associations constituted a violation of the
Sherman Antitrust Act.

Advertising Restrictions

Contrary to minimum fee schedules, advertising restrictions were purport-
edly justified in the name of protecting the consumer. The naked commer-
cialization and solicitation of business were seen as unprofessional and
unseemly and a general ban on advertising remained in effect between 1908
and 1977 (Lang and Marks 1980). That never seemed to stop lawyers from
networking with high net worth potential clients on the golf course or in
other social settings, however. As attorney David W. Singer argues,

It’s so hypocritical. These guys market at the country club but they call mar-
keting on television crass and demeaning to the profession. You see tasteless
advertisements, yeah, maybe for a while, but the marketplace will induce those
lawyers to pull those ads because they won’t be effective. (Ballard 2002)
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A victory for competition in the legal services market came in 1977 in the
form of the 5—4 Supreme Court decision in Bates v. State Bar of Avizona
(433 U.S. 350 [1977]) that state prohibitions on the advertisement of legal
services violated lawyers’ freedom of speech, so long as the advertisements
were not false or deceptive. John R. Bates and Van O’Steen had had the gall
to set up a low-cost legal clinic in Arizona in 1974. Since the legal services to
be provided were designed to serve those with low or moderate incomes who
did not quality for government-funded legal aid, profit margins were very
small. Bates and O’Steen thus needed a lot of clients to make a living and saw
advertising as the answer, so they placed an advertisement for the clinic in
the Arizona Republic. As O’Steen recalls, “We said we expected that con-
sumer-based law firms would grow much larger, thereby opening the legal
system to people who otherwise have no access and that growth would be
based on advertising. And that has happened” (Ballard 2002).

Advertising restrictions did not end immediately with the Bates decision,
however. Legal attacks on Bates continued for two decades and states main-
tained some limitations on advertising. According to the U.S. Federal Trade
Commission (FTC),

By 1980, 23 of the 50 states restricted the geographical scope of lawyer adver-
tising (thus effectively prohibiting national advertising), seven prohibited the
advertising of contingency fees (a system commonly used in personal injury
cases where a lawyer accepts a percentage of whatever money is recovered as a
fee in lieu of an hourly or fixed rate), 25 insisted that advertisements be digni-
fied, 36 prohibited the use of trade names, and 15 prohibited television adver-
tising. (U.S. Federal Trade Commission 2004, 8)

A 1984 FTC study (Jacobs et al. 1984) analyzed the impact of advertising
restrictions on the price and quality of legal services. It found that the costs
of legal services such as personal injury, divorces, bankruptcies, and simple
wills were significantly higher in states that restricted advertising. Moreover,
empirical evidence demonstrated that advertising did not necessarily reduce
service quality, and the report noted that increased competition should lead
to improved service quality as well as lower prices. A 1980 study (Bond et al.
1980) found that advertising restrictions alone resulted in price increases
between 5 percent and 11 percent. Furthermore, the relaxation of advertis-
ing restrictions in the United States has been shown to facilitate the growth
of alternate service providers and possibly increase demand for some kinds of
legal services (Andrews 1980).

Not only does advertising lead to greater competition, lower prices, and,
in the case of patrons of low-cost clinics, increased access to the legal system,
it also provides consumers with valuable information about the qualifica-
tions of attorneys and the kinds of legal services available to them. Even the
ABA now recognizes that “policies that restrict lawyers’ ability to market
have the concomitant effect of diminishing the information that is available
to the public about their options for obtaining legal services” (American Bar
Association 2003).
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LAck oF RECIPROCITY

Controls over the mobility of labor in the market for legal services are another
means of reducing competition and the supply of attorneys. This is due primar-
ily to a lack of reciprocity, or the recognition of the license of an attorney from
another state without requiring him or her to pass the local state’s bar examina-
tion. Many large states refuse to offer reciprocity, so it is seldom used.

By making it difficult for lawyers to move from one jurisdiction to another
without having to jump through a whole new set of regulatory hoops, the
profession suppresses the number of people entering the practice of law. This
form of cartelization produces predictable results: less competition and
higher prices. According to an analysis of occupational restrictions on law-
yers by FT'C economist Steven Tenn (2000), low rates of interstate immigra-
tion and emigration, a common effect of licensing, were associated with
higher wages.

These restrictions are not limited to differing licensing requirements from
one state to the next. The rules on foreign attorneys (and other professionals)
practicing in the United States are a significant burden as well. As economist
Dean Baker (2006, 19), co-director of the Center for Economic and Policy
Research, explains,

Trade pacts have done little or nothing to remove the extensive licensing and
professional barriers that prevent foreign doctors, lawyers, economists, and
journalists from competing on equal footing with their counterparts in the
United States. ... If U.S. trade negotiators approached the highly paid profes-
sions in the same way they approached the auto industry...they would be
asking the trade negotiators from Mexico, India, or China what obstacles pre-
vent them from sending hundreds of thousands of highly skilled professionals
to the United States.

THE PROBLEM WITH LAW SCHOOLS
(ABA ACCREDITATION STANDARDS)

The occupational regulation of lawyers starts long before one sits down to
take the bar exam. It starts with legal education. Here, too, the ABA exerts
strong and rigid control over the standards of the profession. In most states,
one must attend an ABA-accredited law school to even be eligible to take the
bar examination (American Bar Association 2007a, 6), and the ABA’s
Council of the Section of Legal Education and Admissions to the Bar is the
only national accrediting organization for law schools (U.S. Department of
Justice 20006).

This structure has allowed the ABA to dictate everything from the three-
year length of law school programs to course offerings, to tenure and other
standards for faculty, to the requirement that law schools be nonprofit, to
the number and kind of volumes that must be housed in a school’s law library.
In 1995, the Department of Justice filed an antitrust suit against the ABA
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alleging that the ABA’s law school accreditation process had been misused by
law school personnel with a direct economic interest in the outcome of
accreditation reviews, resulting in anticompetitive conduct. The following
year, the U.S. District Court for the District of Columbia “entered an agreed-
upon final judgment prohibiting the ABA from fixing faculty salaries and
compensation, boycotting state-accredited law schools by restricting the
ability of their students and graduates to enroll in ABA-approved schools,
and boycotting for-profit law schools” (U.S. Department of Justice 2006).

California is an interesting example of lawyer regulation. Unlike many
states, California does not require the aspiring lawyer to attend an ABA-
approved law school to sit for the bar examination. On the other hand, the
state’s grueling, three-day-long bar exam is widely considered the most dif-
ficult in the nation. For the past 10 years, the pass rate has been less than
50 percent. In a comment posted in response to a Wall Street Journal article
on occupational licensing (Fund 2007), a California attorney describes his
frustration with the ABA’s control over legal education standards and the
effect of these restrictions on competition:

I’m a lawyer with 12 years of unblemished practice in California. Because I
attended a California State Bar-approved law school and not an American Bar
Association law school, I am not even permitted to sit for the bar examination
in some 20 states, including Utah, where I would like to live. In California,
there are many lawyers who would like to unlicense those thousands of us who
didn’t attend ABA-approved law schools. The practice of limiting competition
exists in many forms and hearts, not just with the regulators.

The ABA’s monopoly power and micromanagement strongly discourages
experimentation and innovation in the provision of legal education. As
Rachel F. Moran (2006, 383), UC Irvine law school professor and president
of the Association of American Law Schools, observes of the current state of
legal education,

The dominant paradigm is one of cooperation rather than competition. In fact,
norms of uniformity and standardization have dominated the world of legal
education, substantially limiting law schools’ ability to compete against one
another....Given this framework of comprehensive rules and regulations, no
law school has been able to pursue radical innovations without jeopardizing its
accreditation, its reputation, and its future. In a world of highly constrained
competition, schools have few ways to improve their standing through strate-
gies that upset the prevailing wisdom about how best to deliver legal educa-
tion....With full-bodied competition curbed by the accreditation process,
schools rely on gaming to influence the [U.S. News & World Report law school ]
rankings rather than strike out in novel directions to gain prominence.

Who is to say, for example, that a three-year formal education is the proper
amount of training? And for whom? Surely, certain areas and specializations
require less formal training than others. Depending on what aspects of the
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law one intends to practice, some may need the benefit of extensive class-
room training, while others will get most of their training on the job. An
open market for legal education would allow for all of these disparate needs
to be met.

Then there is the issue of the content of the legal instruction. While law
schools provide a solid overview of jurisprudence, major legal decisions, and
legal research and writing, as well as elective courses, this broad introduction
to the law does not necessarily mean that a law school graduate is highly
qualified to practice the law. After all, law schools are designed primarily to
teach students how to pass their bar examinations, not necessarily to instruct
them in the practical knowledge germane to their future lines of work. Even
the ABA concedes this point:

While the profession has moved away from “apprenticeship” programs, it is
widely acknowledged that current forms of legal education do not adequately
prepare graduates to immediately enter the practice of law. Large firms, accept-
ing this reality, have created a system whereby new associates are gradually
given higher levels of responsibility as they develop their real-world skills. But
there is no analogous system in the solo and small firm community of personal
legal services lawyers. (American Bar Association 2003)

Law school curricula rarely address many of the areas of the law needed
most by those with low or moderate incomes. For example, “[s]chools do not
generally teach, and bar exams do not test, ability to complete routine forms
for divorces, landlord-tenant disputes, bankruptcy, immigration, welfare
claims, tax preparation, and real estate transactions” (Rhode 1996, 709).
The fact is most of a lawyer’s necessary training will be provided through
real-world experience on the job. Moreover, laws and the demands for legal
services change. Where there is no competition and no real consumer choice
(in this case, the choice of prospective law students), there is no way to adapt
to these changes and there can be no discovery of the optimal set of legal
education services to be provided.

Before the ABA gained such control over the law schools, there were
many education options for aspiring attorneys. Some lawyers, like Abraham
Lincoln, were self-taught. Others, like Clarence Darrow, learned by serving
as apprentices to practicing lawyers. Those seeking a more formal education
could choose from full-time and part-time schools that offered instructional
programs ranging from one year to three years (Leef 1998, 18, 24). The fact
that “very few law schools offered three-year programs before they were
mandated is evidence that the mandate is inefficient. It compels what is for
many an overinvestment in legal education” (Leef 1998, 28).

Thus, not only do the high costs and lengthy program requirements of
law schools restrict the supply of lawyers, they further distort supply by forc-
ing many to undertake more legal education than necessary. This encourages
students to pursue those areas of the law (such as corporate law) where law
school credentials are held in especially high esteem, and neglect more rou-
tine services that require lesser formal education.
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None of this would be so serious a problem if not for the ABA’s virtual
monopoly on legal education. If the market for legal education were truly
free and ABA accreditation standards were not mandatory, law schools not
meeting the demands of the public and aspiring law students would be forced
to adapt their standards and programs of instruction or else lose their busi-
ness to new rival schools that would meet these needs. As was the case before
ABA control of the law schools, various programs of instruction would arise
to meet varying needs and career paths. Similarly, it is fine for the state bar
associations to offer a bar examination and establish their own standards for
admission to their organization, but they should not be the sole standard-
setters within their jurisdictions and membership should be voluntary.

THE ALTERNATIVE: PRIVATE CERTIFICATION

The belief that consumers are left unprotected if the government does not
step in to regulate is a common misconception. In fact, the private sector
does at least as good a job as the government in protecting consumers.
Skeptics tend to neglect two crucial elements that serve to protect consumers
and encourage the delivery of high-quality products: business reputation and
a legal system that consistently protects property rights.

The significance of the reputation of a business or a worker cannot be
overstated. Reputation is perhaps the most important, and least discussed,
aspect of doing business. What would happen for example, if certain state
governments stopped licensing exterminators, chiropractors, and barbers?
Would people be living in bug-infested dwellings and running around with
bad backs and bad haircuts? Of course not. People would find a way to man-
age without government regulation. When looking for a place to get your
hair cut, you probably just ask your friends for a good referral. As it turns
out, legal services are not all that different. According to an ABA survey,
approximately one-third of people seeking a lawyer did so on the recommen-
dation of a friend, and an additional one-third already knew a lawyer
(American Bar Association 2004). Herein lies the function of the free mar-
ket: businesses have an incentive to provide the goods and services customers
want at the best possible price and quality. Bad service is just as much a killer
for business as high prices (Summers 2004, 32).

Word of mouth is not the only means of assessing a business’s reputation,
however. Private certification organizations also provide consumers with infor-
mation about the product and service quality they can expect from certain
sellers. There are a couple of different ways to provide such an evaluation. One
model is to simply use the reputation of the certifying organization to deter-
mine whether or not a product is “good.” Since some certification organiza-
tions may be better than others, this determination may vary. Again,
competition here is beneficial to the consumer, as it leads to more informed
valuations of the quality of legal services. The ABA can certainly continue to
certify law schools, and the state and local bar associations can continue to
establish standards for those members who decide to join them, but they
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should not be the only ones to set the standards. Competition among various
rating agencies will lead them to try to outdo each other by providing the most
accurate information and establishing higher standards for certification.

A second certification model allows for different levels of quality. Walter
Williams (2000) explains the process as follows: “A person can take a test—if
he scores a 90, he has the right to declare himself a ‘class A’ practitioner; if
he scores an 80, he has the right to call himself ‘class B.” Such a method
would give consumers information about quality while leaving them free to
choose.” Unlike the single standard—predetermined by the government—of
occupational licensing, these multiple standards provide a greater array of
information to consumers and allow them to make better decisions based on
their individual quality, price, and risk preferences.?

Where government (compulsory) certification restricts the number of
practitioners, voluntary certification actually increases it. In a study on the
effects of occupational regulation on service quality, Sidney L. Carroll and
Robert J. Gaston (1981, 970) observed: “certification (voluntary licensing)
seems to increase the number of licenses compared to both no licensing and
compulsory licensing.” Rather than shying away from unnecessary and overly
burdensome state-imposed requirements, practitioners are eager to obtain
reasonable and relevant certifications to signal to customers that they pro-
vide high-quality services.

State bar associations are already offering board certification for attorneys
wishing to demonstrate expertise in various areas of the law. Why not just
make such voluntary certification the standard for all types of law?

The existence of so many consumer organizations and businesses that
provide information about products and businesses is a testament to the suc-
cess of private certification. The Better Business Bureau enforces quality
standards on its member businesses and charitable organizations and allows
consumers to register complaints or view reports of past complaints and their
outcomes. It will even act as a mediator to try to resolve disputes between
customers and member businesses. Underwriters Laboratories offers private
certification for numerous consumer products, including medical appliances,
automotive products, electrical appliances, chemicals, and alarm systems.
Good Housekeeping magazine awards its Good Housekeeping Seal of Approval
to products advertised in the magazine only after extensive quality testing by
the Good Housekeeping Research Institute, and it offers consumers a two-
year warranty on products that have earned the Seal (Good Housckeeping,
“About the Good Housekeeping Seal”). Consumer Reports has developed a
business around providing customers with accurate information and sound
reviews on a wide variety of products—from cars to computers to travel
arrangements to home appliances. Industry groups such as the American
Dental Association also certify consumer products.

Within the legal profession, the American Arbitration Association
(AAA) serves as a private resource for those looking to avoid costly and
time-consuming litigation. The AAA offers alternative dispute resolution
(ADR) services such as arbitration and mediation, as well as ADR training
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and education services, and the design and development of ADR systems
for corporations, unions, government agencies, law firms, and the courts.
It maintains a roster of over 7,000 arbitrators and mediators located
throughout the world, who must undergo the organization’s screening
and training process. The organization has established its own Code of
Ethics, as well as Rules and Procedures tailored to arbitrations and medi-
ations for different types of cases, including commercial, consumer,
employment, and labor rules (American Arbitration Association). The
AAA is but one of a number of private ADR organizations, not to mention
numerous individual arbitrators and mediators offering their dispute reso-
lution services.

As with barbers, consumer electronics product dealers, and attorneys,
arbitrators rely heavily on their reputations in order to make a living. An
arbitrator must maintain a reputation of neutrality, fairness, and good judg-
ment if he is to attract clients. This added market incentive may make arbitra-
tors better adjudicators than judges in government-controlled legal
institutions.® As legal philosopher Lon Fuller (1981, 110-111) reasons,
“Being unbacked by state power...the arbitrator must concern himself
directly with the acceptability of his award. He may be at greater pains than
a judge to get his facts straight, to state accurately the arguments of the par-
ties, and generally to display in his award a full understanding of the case.”
Or, to put it more bluntly, “A free-market arbiter depends for his livelihood
on his skill and fairness at settling disputes. A governmental judge depends
on political pull” (Tannehill and Tannehill 1970, 67).

Market incentives for private ADR are also superior to the incentives of
public courts in the area of innovation. Since private providers of dispute
resolution services have strong incentives to minimize costs and maximize
profits if they want to stay in business—and the courts do not—they are
prone to experimentation to best serve the differing needs of their clients
(Caplan and Stringham 2007, Hadfield 2006). Private-sector providers have
a large advantage over the courts here because their decentralized nature
means that numerous private providers can simultaneously offer a wide vari-
ety of services and the cost of a failed product is relatively low. The public
nature of the courts, however, means that any experimentation or change in
the system applies to everyone, so failure costs are extremely high (Caplan
and Stringham 2007, 14-16). Moreover, even private-sector attorneys are
limited in their ability to develop and offer innovative legal services by the
shackles of professional regulation. According to University of Southern
California law and economics professor Gillian K. Hadfield (2008, 141),

Professional regulation limits what may be offered as a legal product or service,
homogenizes the pool of potential innovators in terms of training and risk-
orientation, prohibits the corporate practice of law, severely restricts the avail-
able financing for large-scale legal ventures and constrains the capacity to
exploit economies of scope and scale in developing better methods of produc-
ing what business clients ultimately need.
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Despite market incentives and the efforts of certifying organizations,
there will always be cases of worker negligence. But legal malpractice occurs
already under the current licensing scheme. When consumers are harmed by
poor workmanship, faulty products, or dishonest businessmen, the courts
serve as a final resort to ensure that the consumer is compensated for the
harm done. If all else fails, the legal system provides an additional incentive
for businesses to provide high-quality goods and services. If you are injured
by a defective product, you can sue the manufacturer for negligence and
perhaps fraud. If the stigma of being tried and convicted for selling faulty
products is not enough to deter shady business practices, the economic effects
of a guilty verdict certainly are. Any company foolish enough to hawk faulty
and dangerous goods would quickly be put out of business by legal judg-
ments (Summers 2004, 32-33). And any attorney who consistently provides
shoddy legal services can expect the need to find a new line of work.

CONCLUSIONS

While occupational licensing regulations and unauthorized practice of law
statutes are billed as a means of protecting the public from negligent, unqual-
ified, or otherwise substandard practitioners, in reality, they are simply a
means of using government regulation to serve narrow economic interests.
Numerous studies have revealed little, if any, improvement in service quality
from compulsory licensing. Oftentimes, licensing laws actually reduce service
quality, as consumers make decisions based on a false sense of security regard-
ing a licensee’s state- or bar-association-sanctioned qualifications, and the
artificially high prices caused by licensing causes more people to perform
their own legal services that they may not be qualified to undertake, or
forego legal action altogether when it is called for.

Some have argued that because the law is so complex, and the gap between
the consumer’s and attorney’s knowledge of the law is so great, we must have
other lawyers determine and enforce proper quality standards. Besides being
incredibly paternalistic, this notion ignores the fact that people are constantly
purchasing products and services of which they initially have no specialized
knowledge and finding ways to inform themselves. So long as there is demand
for such information, it will be provided in a free market.

Unauthorized practice of law prohibitions, regulations on business prac-
tices such as advertising restrictions, the lack of reciprocity agreements among
jurisdictions, and the virtual monopoly control of legal education by the ABA
are designed not to protect consumers, but rather to protect existing business
interests from competition. This suppression of competition damages the
business climate, stifles innovation, and allows licensed lawyers to charge
higher fees for services than they would be able to in a truly free market.

Regulatory barriers to entry deny many the freedom and opportunity to
earn an honest living in the occupation of their choosing. It is not only
would-be workers and entrepreneurs who are hurt by licensing laws, how-
ever. The rigid, one-size-fits-all standards imposed by the government (and
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supported by state bar associations) also harm consumers by reducing con-
sumer choice. Individuals have different wants and needs, and even different
levels of risk tolerance. They are better able to determine their own needs
and protect their own interests than politicians or bureaucrats far removed in
the halls of the state capitol or city hall. In the event of someone being taken
advantage of or otherwise wronged by a dishonest or incompetent lawyer,
the courts are available to punish wrongdoers and make the victims whole.

In light of the enormous economic losses to society inflicted by occupa-
tional licensing regulations, and the destructive effects these laws have on
consumers and aspiring lawyers—not to mention individual liberty in
general—UPL statutes and other mandatory licensing regulations should be
abolished. Private-sector alternatives such as voluntary certification and repu-
tational information would allow consumers to obtain valuable information
about attorneys and legal services while leaving them free to choose to do
business with those who best meet their needs. In a true free market for legal
services, one could expect greater specialization, more low-cost legal clinics,
and more innovative forms of alternative dispute resolution, such as expanded
use of arbitration and mediation services. The powerful free-market incen-
tive to maintain a solid business reputation and the existence of the legal
system to address malpractice or other wrongdoing are all that is needed to
protect consumers.

NOTES

1. The emergence of the paralegal field and companies that provide low-cost legal
document services for routine, uncontested matters such as divorce, real estate,
bankruptcy, and wills has mitigated this somewhat, but imagine how much more
specialization (and the resulting lower prices for consumers) would occur in the
absence of strict licensing laws.

2. For a more detailed discussion and analysis of the role and importance of reputa-
tion in business and social relations, particularly in the absence of governmental
regulation, see Daniel B. Klein, ed., Reputation: Studies in the Voluntary
Elicitation of Good Conduct (Ann Arbor, MI: University of Michigan Press,
1997).

3. For more on the history and success of private arbitration, see Bruce L. Benson,
“How to Secede in Business Without Really Leaving: Evidence of the Substitution
of Arbitration for Litigation,” in Secession, State and Liberty, ed. David Gordon,
(New Brunswick, NJ: Transaction Publishers, 1998); Bruce L. Benson,
“Arbitration,” in Encyclopedia of Law and Economics, Vol. 5, ed. Boudewijn
Bouckaert and Gerrit De Geest, (Cheltenham, UK: Edward Elgar, 2000), 159-
193; Bryan Caplan and Edward P. Stringham, Privatizing the Adjudication of
Disputes, Independent Institute Working Paper Number 69, October 17, 2007,
http://www.independent.org/pdf/working_papers/69_private.pdf  (accessed
February 3, 2010); and Murray N. Rothbard, “Society Without a State,” Speech
before the American Society for Political and Legal Philosophy, Washington,
D.C., December 28, 1974, available online at http://mises.org/story/2429
(accessed February 3, 2010).
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