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Introduction

This is a book about international criminal law. More specifically, this
book is an investigation of the regime of international criminal law
enforcement that has been created since the late 1980s. This is a regime
which involves both national and international forums for the prosecu-
tion of international crimes. This study is essentially in two parts: part I
(chapters 1--3) explains the development of the regime, and some of the
problems it has encountered. Having established the existence of the
regime, part II (chapters 4--6) will evaluate the regime from the point of
view of its legitimacy and compliance with the rule of law, with respect
both to who is prosecuted and the approaches taken to the applicable
substantive law.

There are a number of different understandings of the content of
‘international criminal law’. There is no single right answer as to what
is included in ‘international criminal law’: the phrase may mean differ-
ent things to different people. Writers such as M. Cherif Bassiouni take
an ‘omnibus’ approach to the subject, including any crime which ful-
fils one of ten criteria, encompassing having a treaty which includes a
duty or right to extradite.1 This is a very broad approach. The approach
taken in this book is narrower than Bassiouni’s. International criminal
law is taken to be that body of international law that imposes criminal
responsibility directly upon the individual, without the necessary inter-
position of national legal systems.2 This was something accepted by the
Nuremberg International Military Tribunal (hereafter, Nuremberg IMT)

1 M. Cherif Bassiouni, Introduction to International Criminal Law (Ardsley: Transnational,
2004), pp. 114--15.

2 Accord Bruce Broomhall, International Justice and the International Criminal Court: Between
Sovereignty and the Rule of Law (Oxford: Oxford University Press, 2003), pp. 9--10.

1
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in its famous pronouncement that ‘crimes against international law are
committed by men, not abstract entities, and only by punishing individ-
uals who commit such crimes can the provisions of international law
be enforced . . . individuals have international duties which transcend
the national obligations of obedience imposed by the individual state’.3

This position has received no convincing academic challenge for half a
century.4 Critics of international criminal law are now limited to cas-
tigating statesmen for their invocation of the concept, which they feel
will fail on realpolitik grounds, rather than denying that States accept
it.5 Debates now more fruitfully centre on the contours of individual
liability under international law, rather than its existence.

Limiting the discussion to those rules of international law that
directly impose criminal responsibility on individuals involves the exclu-
sion of two other types of rules sometimes referred to under the general
rubric of ‘international criminal law’. The first of these is the controver-
sial concept of international crimes of States, originally in Article 19
of the ILC Draft Articles on State Responsibility,6 but dropped from the
final Articles sent to the General Assembly in 2001.7 Although the type
of conduct covered by Article 19 overlaps with the offences dealt with
in international criminal law, the transposition of criminality onto a
collective entity such as the State is still highly controversial. However,

3 ‘Nuremberg IMT: Judgment and Sentence’ (1947) 41 AJIL 172, 221.
4 The most serious challenge to the existence of international criminal law in this sense

of the word was Georg Schwarzenberger, ‘The Problem of an International Criminal
Law’ (1950) 3 CLP 263.

5 See Alfred P. Rubin, Ethics and Authority in International Law (Cambridge: Cambridge
University Press, 1997). His criticisms (for example, of the hypocrisy of States) are well
founded, but do not undermine the existence of the concept of individual
responsibility. As Colin Warbrick points out, there is no principled reason in
international law why there cannot be individual responsibility for crimes under
international law, and enforcement by international courts; Colin J. Warbrick, ‘The
United Nations System: A Place for International Criminal Courts?’ (1995) 5 TLCP 237,
261.

6 For the first reading, see Report of the International Law Commission on the Work of
its Forty-Eighth Session UN GAOR 51st Sess. Supp. No. 10, p. 131. See, generally, Nina
H. B. Jørgensen, The Responsibility of States for International Crimes (Oxford: Oxford
University Press, 2000); Geoff Gilbert, ‘The Criminal Responsibility of States’ (1990) 39
ICLQ 345; Krystina Marek, ‘Criminalising State Responsibility’ (1978--1979) 14 Revue Belge
de Droit Internationale 460; Shabtai Rosenne, ‘State Responsibility and International
Crimes: Further Reflections on Article 19 of the Draft Articles on State Responsibility’
(1997--1998) 30 NYUJILP 145.

7 See James Crawford, The International Law Commissions’ Articles on State Responsibility:
Introduction, Text and Commentaries (Cambridge: Cambridge University Press, 2002),
pp. 16--20, 35--8.
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the reason it falls outside the scope of this work is that it does not relate
to individual, but to State, responsibility.8

The second exclusion is those crimes set up by treaty regimes which
require States to prohibit conduct as part of their national law. Treaties
of this nature, such as the 1988 Vienna Convention Against the Illicit
Trafficking in Narcotic Drugs and Psychotropic Substances9 do not create
individual responsibility under international law, but place a duty on the
State to criminalise the conduct municipally.10 They are therefore differ-
ent to the international crimes under discussion herein, as international
law does not criminalise such crimes in and of itself. Equally, the two
types of crime have certain aspects of national enforcement in common,
so reference to those crimes is made where relevant.11 In one instance,
individual peacetime acts of torture contrary to the 1984 Convention
Against Torture,12 a treaty crime may have jumped the gap to the status
of an international crime. The assertion that individual acts of torture
entail individual liability in international law is still controversial.13

Treaty crimes were excluded from the jurisdiction of the ICC. This is
another reason for excluding them from this work. Those crimes have
been excluded from the regime of international criminal law enforce-
ment that is our focus. Although certain acts of terrorism and perhaps
peacetime individual acts of torture are sufficiently serious to rise to the
level of the most serious crimes of concern to the international commu-
nity of States as a whole, the same cannot be said for all treaty crimes
such as interference with submarine cables.14 Treaty crimes such as drug
trafficking are also often controversial, and not universally accepted.15

8 See also Broomhall, International Justice, pp. 13--19. 9 1019 UNTS 175.
10 See further Broomhall, International Justice, pp. 12--14.
11 Report of the ILC on the Work of its Forty Fifth Session, Report of the Working Group

on a Draft Statute for an International Criminal Court, UN GAOR 48th Sess. Supp. No.
10, pp. 100--32, UN Doc. A/48/CN.4/Ser.A/1993/Add.1. For an attempt to rationalise both
types of international crime into one taxonomy see Barbara Yarnold, ‘Doctrinal Basis
for the International Criminalisation Process’ (1994) 4 Temple International and
Comparative Law Journal 85.

12 Which, if committed in an armed conflict, is a war crime. Widespread or systematic
torture against a civilian population is a crime against humanity.

13 In favour, see Antonio Cassese, International Criminal Law (Oxford: Oxford University
Press, 2003), pp. 117--19; against, Bruno Simma and Andreas Paulus, ‘The Responsibility
of Individuals for Human Rights Abuses in Internal Conflicts: A Positivist View’ (1999)
93 AJIL 302, 313.

14 Contrary to the 1982 United Nations Convention on the Law of the Sea, 516 UNTS 205,
Article 113.

15 1988 Vienna Convention Against the Illicit Traffic in Narcotic Drugs and Other
Psychotropic Substances, Article 1.
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These exclusions leave only four categories of crime to be discussed in
detail: genocide, crimes against humanity, war crimes and the crime of
aggression. These four remain as they have been accepted in the latter
half of the twentieth century as the ‘core’ international crimes which
international law itself criminalises. This choice is also supported by
the fact that to the present day they are the only crimes which have
been punished before international criminal tribunals (ICTs). All four
are present in some form in the 1998 Rome Statute.16 They are also
the crimes which comprised the streamlined ILC Draft Code of Crimes
Against the Peace and Security of Mankind.17 The Draft Code declared
(in Article 1) that ‘Crimes against the peace and security of mankind are
crimes under international law and punishable as such, whether or not
they are punishable under national law’.

Although I am personally in favour of accountability, it is not the pur-
pose of this book to engage in a detailed evaluation of the policy decision
to ‘give justice a chance’.18 There is a rich literature on the question of
the appropriateness of the decision to engage in a prosecutorial response
to situations involving international crimes.19 The purpose of this book
is to show that many States have also taken the view that accountability

16 Rome Statute, Article 5.
17 Draft Code of Crimes Against the Peace and Security of Mankind, in Report of The

International Law Commission on the Work of its Forty-Eighth Session, UN Doc.
A/51/10, Articles 16--20.

18 Leila Nadya Sadat, The International Criminal Court and the Transformation of International
Law: Justice for a New Millennium (Ardsley: Transnational, 2002), pp. 72--5.

19 For a sample of such literature, see Susan Dwyer, ‘Reconciliation for Realists’, (1999)
13 EIA 81; Desmond Tutu, No Future Without Forgiveness (London: Rider, 1999); John
Dugard, ‘Reconciliation and Justice: The South African Experience’, (1998) 8 TLCP 277;
Kader Asmal, ‘Truth, Reconciliation and Justice: The South African Experience in
Perspective’ (2000) 63 MLR 1; Carlos S. Nino, Radical Evil on Trial (New Haven: Yale
University Press, 1996); Martha Minow, Between Vengeance and Forgiveness (Boston: Beacon
Press, 1998); Mark J. Osiel, ‘Why Prosecute? Critics of Punishment for Mass Atrocity’
(2000) 22 HRQ 118; Gary J. Bass, ‘War Crimes and the Limits of Legalism’ (1999) 97
Mich LR 2103; Juan E. Méndez, ‘National Reconciliation, Transnational Justice and the
International Criminal Court’ (2001) 15 EIA 25; Steven R. Ratner, ‘New Democracies,
Old Atrocities: An Inquiry in International Law’ (1999) 87 Georgetown LJ 707; Naomi
Roht-Arriaza, Impunity In Human Rights Law and Practice (Oxford: Oxford University Press,
1995); Stephen Cohen, ‘State Crimes of Previous Regimes: Knowledge, Accountability
and the Policing of the Past’ (1995) 20 LSI 7; Richard J. Goldstone, ‘Justice as a Tool for
Peace-Making: Truth Commissions and International Tribunals’ (1996) 28 NYUJILP 485;
Anthony D’Amato, ‘Peace v. Accountability in Bosnia’ (1994) 88 AJIL 500 contra the
correspondence in (1994) 88 AJIL 717, (1995) 89 AJIL 93, (1995) 89 AJIL 94; Anonymous,
‘Human Rights in Peace Negotiations’ (1996) 18 HRQ 249; Oliver Schuett, ‘The
International War Crimes Tribunal for Former Yugoslavia and the Dayton Peace



i n t ro d u c t i o n 5

is the appropriate response to international crimes, and that they have
set up a regime to effectuate that decision. This book will then evaluate
the operation of that regime with respect to critical principles derived
from concepts of legitimacy and the rule of law.

To do this, the book will proceed to show the development of interna-
tional criminal law in chapter 1, where there will also be a demon-
stration that some of the problems noted later in the book have a
considerable historical pedigree. Chapter 2 explains the framework of
jurisdiction and duties to extradite or prosecute to show the problems
that have characterised the enforcement of international criminal law
and State reluctance to prosecute. The regime created to ensure account-
ability for international crimes is introduced in chapter 3, alongside
a defence of the view that it deserves to be called a ‘regime’ in the
sense in which the term is used in international relations theory. Chap-
ters 4--6 are evaluations of the legitimacy of the attempts to prosecute
international crimes from the point of view of legitimacy and the rule
of law. This evaluation focuses on critiques of selective enforcement of
the law, from both the point of view of whom is prosecuted (chap-
ter 4) and how expansive a view of the ambit of international crim-
inality is taken (chapters 5--6). In these chapters the Nuremberg and
Tokyo IMTs are evaluated alongside the ICTY, ICTR, ICC and Special
Court for Sierra Leone, as they provided the foundations of the inter-
national criminal law regime which became more solid in the 1990s,
and critiques of those tribunals were at the forefront of the minds
of the creators of that regime. We shall see the extent to which the
architects of the modern regime managed to avoid the problems iden-
tified in relation to what had gone before.

Much of what follows is critical of aspects of the regime. This is not
because I am unhappy such a regime exists; on the contrary. I agree
fully with Gerry Simpson that ‘an international war crimes regime
founded on a concern for consistency, legality and impartiality would be

Agreement: Peace Versus Justice?’ (1997) 4 IP 91; Lisa Schmandt, ‘Peace With Justice: Is
It Possible for Former Yugoslavia?’ (1995) 30 TILJ 335; Payam Akhavan, ‘The Yugoslav
Tribunal at a Crossroads: The Dayton Peace Agreement and Beyond’ (1996) 18 HRQ 259;
Payam Akhavan, ‘Can International Criminal Justice Prevent Future Atrocities?’ (2001)
85 AJIL 7; W. Michael Reisman, ‘Institutions and Practices for Restoring and
Maintaining Public Order’ (1995) 6 DJCIL 175; Ruti Teitel, Transitional Justice (New York:
Oxford University Press, 2000); Neil J. Kritz, Transitional Justice: How Emerging Democracies
Reckon With Former Regimes (Washington, DC: US Institute of Peace, 1995).
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a valuable addition to the international legal system’.20 My critique of
the international criminal law regime is born not of a desire to under-
mine the regime, but to ask what it could have been, and might still
be.

20 Gerry J. Simpson, ‘War Crimes, A Critical Introduction’, in Gerry J. Simpson and
Timothy L. H. McCormack (eds.), The Law of War Crimes: National and International
Approaches (The Hague: Kluwer, 1997), p. 1, p. 3.



Part I The development of the
international criminal law regime





1 The development of international
criminal law

Introduction

This chapter will trace the development of international criminal law
and its enforcement mechanisms. Writing on the development of inter-
national criminal law after 1998 carries with it certain risks. It is all too
simple to write a ‘Whig history’.1 Such a tale would be inaccurate. We
cannot forget the role of contingency and pure chance. Had different
choices been made in the twentieth century the situation could be con-
siderably different, for better or for worse. Nonetheless, developments
in international criminal law have occurred since the 1990s at a pace
that is unprecedented.

There are a number of histories of international criminal law.2 It could
be said that there is a small academic cottage industry engaged in dis-
covering earlier and earlier examples of what might be termed prose-
cutions of international crimes. The greatest endeavours in this regard
were those of Georg Schwarzenberger.3 There is a particular reason for
discussing the historical aspects of international criminal law. Many of

1 In more modern, albeit less evocative, terms, construct a linear progress narrative. As
Martti Koskenniemi notes, the popularity of the title ‘From Nuremberg to the Hague’ in
writings reflects the attractions of the progress narrative in international criminal law,
Martti Koskenniemi, ‘Between Impunity and Show Trials’ (2002) 6 MPYBUNL 1, 34--5.

2 For examples see Timothy L. H. McCormack, ‘From Sun Tzu to the Sixth Committee:
The Evolution of an International Criminal Law Regime’, in Timothy L. H. McCormack
and Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches
(The Hague: Kluwer, 1997), p. 31; M. Cherif Bassiouni, ‘From Versailles to Rwanda in
Seventy-Five Years: The Need to Establish an International Criminal Court’ (1997) 10
Harvard HRLJ 11; Howard Levie, Terrorism in War: The Law of War Crimes (New York:
Oceana, 1992), chapter 1.

3 Beginning with ‘The Breisach War Crimes Trial of 1474’, Guardian (Manchester), 23
September 1946, and continuing with Georg Schwarzenberger, ‘The Judgment of
Nuremberg’ (1947) 21 Tulane LR 329, 329--31.

9
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the problems, debates and solutions mooted are by no means novel. To
proceed today in ignorance of what has been identified and discussed
before is needlessly to retrace the footprints of the past.

Nonetheless, this chapter makes no claim to comprehensiveness. Nei-
ther is it a history of the laws of armed conflict. Others have told that
story.4 A third qualification is that the author is a lawyer, not a histo-
rian, and therefore this chapter cannot profess historiographic sophisti-
cation.5 Instead, by an analysis of the history of international criminal
law it is hoped to cast some light on the development of the subject,
and the perennial nature of some of the questions surrounding it.

A final caveat before moving on to history: much of what follows
is, until the twentieth century, focused primarily on developments in
Europe. This is not because of a conscious or (it is hoped) unconscious
Eurocentrism. Histories of international law have rightly been criticised
for an excessive focus on Europe.6 There is some merit in such critiques.7

The law of armed conflict has a cosmopolitan history.8 The history of
international criminal law is also not solely European.9 It is not fully
the case that ‘[m]ost of the modern law of war relating to the repression
of war criminality has evolved, historically, in a European setting . . .
though borrowing, substantially, from Koranic law through long and
close contact with the Moslem civilisation . . . the law relating to
war criminality owes most to the ethos of mediaeval Christendom’.10

Nonetheless, much of the literature, in English at least, does tend to
focus on Europe. An attempt will be made to refer to developments

4 Geoffrey Best, Humanity in Warfare: The Modern History of the International Law of Armed
Conflicts (London: Methuen, 1983); Geoffrey Best, War and Law Since 1945 (Oxford:
Oxford University Press, 1994).

5 International lawyers are not necessarily good historians, see Best, Humanity, pp. 27--8.
For modern developments in international legal historiography, see Ingo J. Hueck,
‘The Discipline of the History in International Law: New Trends and Methods in the
History of International Law’ (2001) 3 JHIL 194.

6 See Yasuaki Onuma, ‘When was the Law of International Society Born? An Inquiry into
the History of International Law From an Intercivilisational Perspective’ (2000) 2 JHIL 1.

7 There is little about the extra-European world in the standard history of international
law. Arthur Nussbaum, A Concise History of the Law of Nations (New York: Macmillan,
revised edn., 1954).

8 See, generally, Hilaire McCoubrey, International Humanitarian Law (Aldershot, Ashgate,
2nd edn., 1998), pp. 8--17; Leslie C. Green, The Contemporary Law of Armed Conflict
(Manchester: Manchester University Press, 2nd edn., 2000), pp. 20--2; Surya Subedi,
‘The Concept in Hinduism of Just War’ (2003) 8 JCSL 239.

9 There have been attempts, for example, to conceptualise an Islamic international
criminal law. Farhad Malekian, The Concept of Islamic International Criminal Law: A
Comparative Study (London: Graham & Trotman, 1994).

10 Gerald I. A. D. Draper, ‘The Modern Pattern of War Criminality’ (1976) 6 IYBHR 9, 10.



d e v e l o p m e n t o f i n t e r n a t i o n a l c r i m i n a l l aw 11

outside Europe, although this will necessarily be limited by the avail-
ability of material dealing with such developments. That said, the time
for qualifications is over: it is apposite to proceed to matters of substance.

Antiquity

This is roughly the period prior to the fifth--sixth century bce. In the
empires of Egypt, Babylon, Assyria and that of the Hittites (1400--1150
bce) there was restraint on warfare.11 There is also evidence of lim-
its on combat in the Christian Old Testament.12 Nonetheless, as with
most forms of religiously based law at the time, the form of sanction
remained more divine than earthly. If the tale of Wen-Amon is taken as
indicative of concepts of jurisdiction over crime, then no clear concept
of overarching criminal rules comparable to international criminal law
can be seen.13 The events recounted by Wen-Amon in a papyrus found
in Egypt and dating back to c.1000 bce relate to a disagreement between
that writer and the Prince of Dor over authority to prosecute actions by
foreigners on a foreign ship. The tension between the vision of interna-
tional society as one composed of bounded entities and one in which
there is a global community with values and a common criminal law is
one that continues to this day, and has characterised debate about the
International Criminal Court (ICC).14

Further to the East, possible analogues to international criminal law
have been thought traceable to Confucionist thought in the fifth century
bce. Although Mencius and Motzu (both disciples of Confucius) spoke in
the language of criminality in relation to unjust wars, it appears that
neither had a legal concept of crime in mind.15 The indiscriminate use of
the potent rhetoric of crime (in particular, international crime) remains
popular to this day.16

11 David J. Bederman, International Law in Antiquity (Cambridge: Cambridge University
Press, 2001), esp. chapter 1, pp. 242--63.

12 Ibid., pp. 244--6; Leslie C. Green, ‘The Judaic Contribution to Human Rights’ (1990) 28
CYBIL 3, 20--2.

13 This forms the basis of the argument in Alfred P. Rubin, Ethics and Authority in
International Law (Cambridge: Cambridge University Press, 1997), pp. 1--4.

14 See Bruce Broomhall, International Justice and the International Criminal Court: Between
Sovereignty and the Rule of Law (Oxford: Oxford University Press, 2003); Frederic Mégret,
‘Epilogue to an Endless Debate: The International Court’s Third Party Jurisdiction and
the Looming Revolution of International Law’ (2001) 12 EJIL 247.

15 Keishiro Iriye, ‘The Principles of International Law in the Light of Confucian Doctrine’
(1967--I) 120 RdC 1, 50--1.

16 For a critical analysis of this trend, see William A. Schabas, Genocide in International
Law: The Crime of Crimes (Cambridge: Cambridge University Press, 2000), pp. 9--11.
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Ancient Greece

One important development with contemporary resonance occurred in
classical Greece. This is the purported universality of the laws of war
asserted by Xenophon.17 There is little evidence that prior to this time
(fifth century bce) this concept was a feature of thinking about crime.
The concept of the universal applicability of international criminal law
is now a commonplace assumption.

Xenophon also reports the earliest process referred to expressly as a
precedent for modern international criminal law. This was the treat-
ment of Athenian prisoners captured after they fell into the hands of
the victorious Spartan commander, Lysander.18 The Athenian prisoners
were accused of having committed and planned various violations of the
(Greek) law of war such as cutting off the hands of Spartan prisoners
and throwing those prisoners into the sea. Lysander drew together those
allied against the Athenians, and it was decided to execute all Lysander’s
prisoners, except for Adeimantos, either for the reason that he refused
to support the order to cut off prisoners’ hands19 or he had betrayed the
Athenians to the Spartans.20 This indicates a problem with over-reading
this action as a precedent. The facts remain heavily contested, and it
remains questionable if the disposition of the cases could really be con-
sidered a judicial one.21 The bringing together of allies at the end of a
conflict to determine the fate of their captured enemies, nonetheless,
has relevance in international criminal law, being repeated after the
Second World War.

Ancient India

It has been said that there were the functional equivalents of war crimes
trials undertaken by States in Ancient India. Evidence for this may be
found in the Maharabharata, which said that violators of the law of
war were classed as outcasts and stripped of privileges.22 Further details

17 Xenophon, Hellenica, Anabasis, Cyropaedia (Cambridge, MA: Harvard University Press,
1932), p. 293, cited in Bederman, International Law in Antiquity, p. 246. McCormack
refers to Herodotus’ History for such a point; McCormack, ‘From Sun Tzu’ p. 33.

18 G. Maridakes, ‘Un precécedent du Procès du Nuremberg tiré de l’histoire de la Grèce
ancienne’ (1952) 5 Revue Hellénique de Droit International 1, cited in McCormack,
‘From Sun Tzu’, p. 33.

19 McCormack, ibid.
20 Kraske, ‘Klassiches Hellas und Nurnberger Prozess’ (1953--1954) 4 Archiv de Völkerrechts

183, pp. 183--9, cited in Robert K. Woetzel, The Nuremberg Trials in International Law (New
York: Praeger, 1960), pp. 18--19.

21 Ibid.
22 See K. R. R. Sastry, ‘Hinduism and International Law’ (1966--I) 117 RdC 502, 570--1,

citing Mahabharata, Santi-Parva, 9.6--9.10.
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remain scant.23 As with all the above, these are not legal precedents.24

The idea that international law in the modern sense is traceable back
to ancient society is highly questionable.25

The Middle Ages

Religious approaches

The Articles of War promulgated by the Roman Emperor Maurice in
the 6th century ce not only contained prohibitions on the methods
of war, but also graded punishments for their violation.26 There are
restraints on the waging of war contained in the Koran, which have
been interpreted to mean that there are obligations on commanders
to mete out punishments.27 Again, evidence is scant in relation to the
application of those penalties.28 Still, the responsibility of commanders
in relation to the conduct of their troops is something that has been a
constant theme of what we now consider international criminal law.29

The religious connection to punishment for violations of the limits on
war making was also present in the Christian world. By the ninth cen-
tury ce, the use of penitential books and decrees was fairly widespread
in Northern Europe. These were lists of peoples’ sins, along with the
penance that they were required to undergo to expiate those sins.30 As
early as the late seventh century ce, in the Penitential of Theodore, Arch-
bishop of Canterbury, we can see discussions of superior orders.31 There
were penitential decrees issued after the Battle of Soissons (923) and
the Battle of Hastings (1066).32 The first decree, issued in 924, applied to
both sides in the conflict and thus stands out as a comparatively rare

23 There is no mention of this aspect of the Mahabharata in the section on the laws of
war in C. Joseph Chacko, ‘India’s Contribution to International Law’ (1958--I) 93 RdC
117, 135--42.

24 William S. Armour, ‘Customs of Warfare in Ancient India’ (1922) 8 TGS 71, 83--84.
25 Bederman, Antiquity, p. 4. 26 McCormack, ‘From Sun Tzu’, pp. 35--6.
27 See Sobhi Mahmassani, ‘International Law in Light of Islamic Doctrine’ (1966--I) 117

RdC 201, 295.
28 McCormack, ‘From Sun Tzu’, p. 36.
29 W. Hays Parks, ‘Command Responsibility for War Crimes’ (1973) 62 Military LR 1.
30 Gerald I. A. D. Draper ‘Penitential Discipline and Public Wars in the Middle Ages’, in

Michael A. Meyer and Hilaire McCoubrey (eds.), Reflections on Law and Armed Conflicts:
Selected Works on the Laws of War by the late Professor Colonel G. I. A. D. Draper, OBE (The
Hague: Kluwer, 1998), p. 20.

31 Draper, ‘Penitential Discipline’, p. 23.
32 See Gerald I. A. D. Draper, ‘The Penitential Decrees and the Battles of Soissons and

Hastings’, in Michael A. Meyer and Hilaire McCoubrey (eds.), Reflections on Law and
Armed Conflicts: Selected Works on the Laws of War by the late Professor Colonel G. I. A. D.
Draper, OBE (The Hague: Kluwer, 1998), p. 26.
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example of impartiality in the selection of those deserving of punish-
ment. It seems unlikely that a similarly objective approach would have
been taken if the battle had been between Christians and non-Christians,
though.

The events in and following the Battle of Hastings included not
only conflict between combatants of considerable savagery, but also
killings, devastation, despoliation and also rape of the civilian popu-
lation until 1070. In that year, the Norman bishops issued penitential
decrees demanding penance of those who had fought under William
the Conqueror. This contrasting decree, which imposed penance on the
victors alone (an inversion of the ‘victor’s justice’ argument) may be
explained by the possibility that the bishops thought ‘the miseries of
the defeated Saxons were sufficiently great without the added imposi-
tions of penance’.33 Or it could have reflected the politics of the church
at the time.34 Since the penitentials, as did the Islamic system, relied
on parochial visions of the world, they cannot be considered universal,
even though the substantive principles were similar.

By the thirteenth--fourteenth century, we can begin to see an increase
in the use of penal sanctions for violations of the laws of war. The laws
of war at this time were almost entirely based on national laws, such as
John’s Constitutions to be Made in the Army of 1215.35 Fifty-three years
later, in 1268, we encounter a proceeding sometimes claimed as an early
trial for what might now be termed ‘aggression’, then described in terms
of beginning an ‘unjust war’. This is the trial and execution of Prince
Conradin von Hohenstaufen by Charles of Anjou.36 However, in fact, the
trial was for waging war as a rebel, closer to treason than aggression. It
is also questionable if the proceedings deserve to be called a trial.37

The law of arms

Somewhere around this time, certainly by the fourteenth century, the
closest analogue to modern international criminal law, the enforcement

33 Draper, ‘Penitential Decrees’, p. 32. 34 Draper, ‘Penitential Decrees’, p. 32.
35 Theodor Meron, ‘Medieval and Renaissance Ordinances of War: Codifying Discipline

and Humanity’, in Theodor Meron, War Crimes Law Comes of Age (Oxford: Oxford
University Press, 1998), p. 1, pp. 1--2. The Statute of Westminster 1279 allowed for
punishment of ‘soldiers according to the laws and customs of the realm’, see
McCormack, ‘From Sun Tzu’, p. 37.

36 It is cited as such in M.Cherif Bassiouni, Crimes Against Humanity in International
Criminal Law (The Hague: Kluwer, 2nd rev. edn., 1999), p. 517.

37 Schwarzenberger, ‘The Judgement of Nuremberg’, 329--30, although Gentili was more
sanguine; Alberico Gentili, J. Rolfe (trans.), Three Books on the Law of War (Washington:
Carnegie Institute of International Peace, 1933), p. 323.
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of the laws of war through the laws of arms, or jus militare, developed.38

Direct parallels between what we now consider international law and
the pre-1648 law of nations should not be drawn uncritically. The two
sets of laws are based on different conceptual frameworks.39 Nor should
an excessively dewy-eyed view of the law of arms, and its parent, the
law of chivalry, be taken. As Theodor Meron has rightly pointed out:
‘[c]hivalry had many formal, vain and excessive aspects . . . often based
on exaggerated notions of honour.’40 Also the law of chivalry did not
make for humane wars.41 Nonetheless, this period was vastly influential
in the formation of the law of war crimes, and the law then and now
has considerable overlaps.

The first and most important of these is that there was a return to a
conception of the law that applied beyond national or allegiance-based
boundaries. Drawing upon Roman ideas of jus gentium, the law common
to all countries, the early theorists of the law of arms, such as John of
Legano, considered that the law of arms applied throughout Christen-
dom.42 In this concept of expanded application is an early, partial, ana-
logue to the idea of the universal applicability of international criminal
law.

In coming to these conclusions much can be gleaned from two cases,
the dispute between the Black Prince and the Marshal d’Audreham and
the trial of the Seigneur de Barbasan by Henry V.43 The former case,
which dealt with violation of parole by a prisoner of war, was heard
before a panel of twelve knights in 1367. His acquittal, on grounds of
the technical rules of parole, was treated as a precedent in other States.44

The later trial of Barbasan, in 1420, before Henry V for the murder of
John the Fearless, is very interesting. The act was described by Keen as
‘tantamount to a war crime’.45 Also Barbasan did not owe allegiance to
Henry, showing the enforceability of the law beyond the normal ties of
allegiance;46 the law applied to all knights. Secondly, Barbasan appealed

38 Maurice H. Keen, The Laws of War in the Late Middle Ages (London: Keegan Paul, 1965),
chapter 1.

39 See David Kennedy, ‘Primitive Legal Scholarship’ (1986) 27 Harvard ILJ 1, 1--7.
40 Theodor Meron, Bloody Constraint: Crimes and Accountability in Shakespeare (New York:

Oxford University Press, 1998), p. 6.
41 For a particularly critical view, see Amos S. Hershey, ‘The History of International

Relations During Antiquity and the Middle Ages’ (1911) 5 AJIL 901, 927.
42 Keen, The Laws of War, pp. 7--19. 43 Keen, The Laws of War, pp. 48--54.
44 Keen, The Laws of War, pp. 52--3. 45 Keen, The Laws of War, p. 50.
46 Jurisdiction being based at the time on allegiance rather than territoriality; see

Malcolm Shaw, ‘Territory in International Law’ (1982) 13 NYBIL 61, 62.
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his sentence successfully to an international panel of heralds, experts in
chivalric lore.

The herald’s judgment bound Henry, not as a sovereign, but as a
knight.47 Yet it showed that ‘in war the rules of honour applied uni-
versally . . . [in Christendom] . . . binding princes and men at arms
equally. Offences against those rules could therefore be tried by anyone
who had a right to try the offences of soldiers, whatever the offender’s
allegiance.’48 This is an interesting precursor to the Nuremberg IMT’s
statement that ‘individuals have international duties which transcend
the national obligations of obedience imposed by the individual State’.49

It might be objected that at the time, the law applied only to a limited
class of fighters rather than to all people. The idea that war crimes may
be committed only by limited classes of people endured until recently.50

There were some institutional developments at this time. One was the
introduction of joint commissions where, in an attempt to ensure impar-
tiality in a truce, both parties would agree that disputes (which appeared
to be criminal in nature) would be adjudicated upon by joint panels. An
example of this was the 1453 Austro-Burgundian truce. This created a
system by which a group of five judges was to be empanelled, two by
the plaintiff, three by the defendant, to ensure at least the perception
of impartiality.51 The Nuremberg IMT was criticised by some for failing
to appoint a German judge.52 Similar considerations have informed the
discussions on the mixed composition of tribunals for the prosecution of
the remainder of the Khmer Rouge responsible for international crimes
in Cambodia.53

The similarities with modern international criminal law enforce-
ment do not end here.54 Although joint (or at times fully third-party)

47 Keen, The Laws of War, p. 50.
48 Keen, The Laws of War, p. 53. Meron, Bloody Constraint, p. 6, states that the ‘system was

quite international’.
49 ‘Nuremberg IMT, Judgment and Sentence’ (1947) 41 AJIL 172, 221.
50 Prosecutor v. Akayesu, Judgment, ICTR-96-4-A, 1 June 2001, para. 435.
51 Keen, The Laws of War, p. 38.
52 Hans Ehard, ‘The Nuremberg Trial Against the Major War Criminals and International

Law’ (1949) 46 AJIL 223, 243. See also Leo Gross, ‘The Punishment of War Criminals:
The Nuremberg Trial’, in Leo Gross (ed.), Selected Essays on International Law and
Organisation (Ardsley, Transnational, 1984), p. 133, p. 142.

53 On the early debates, see Suzannah Linton, ‘Cambodia, East Timor and Sierra Leone,
Experiments in International Criminal Justice’ (2001) 12 CLF 185, 187--202; Aaron J.
Buckley, ‘The Conflict in Cambodia and Post-Conflict Justice’, in M. Cherif Bassiouni
(ed.), Post Conflict Justice (Ardsley: Transnational, 2002), p. 635.

54 Keen, The Laws of War, p. 38.
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commissions had considerable powers to issue binding decisions, they
had no powers to enforce those judgments, orders and awards. That
authority was retained by the contesting powers.55 Plus ça change. It is
difficult to read of these commissions and not be reminded of Antonio
Cassese’s comment about the ICTY, that it ‘remains very much like a
giant without arms and legs -- it needs artificial limbs to walk and work.
And these artificial limbs are state authorities. If the cooperation of
States is not forthcoming, the ICTY cannot fulfil its functions.’56 Similar
comments could be made about the ICC regime. The ICC has to work
almost solely through the mediation of domestic legal systems.

The von Hagenbach trial

This brings us to what is one of the most famous trials (to international
criminal lawyers) before the twentieth century.57 This is the trial of Peter
von Hagenbach. The case arose from an occupation of the Burgundian
city of Breisach, which had been pledged to Charles the Bold as security
for a loan of 100,000 gold florins by Sigismund, the Archduke of Austria.
Charles appointed von Hagenbach as governor, and proceeded to attempt
to annex Breiasch. Von Hagenbach imposed a regime on the area ‘which
shocked even the by no means over-tender sensibilities of late medieval
Europe’.58

After five years of suffering his regime, and after complaints, inter alia,
to Frederick III and Charles, a coalition rose against von Hagenbach. He
was tried on 9 May 1474 in Breisach’s marketplace. The trial was before a
panel of twenty-eight judges, appointed by allied towns who had fought
Charles and von Hagenbach. Archduke Sigimund appointed the presid-
ing judge and prosecutor. At the trial, von Hagenbach was convicted,
stripped of his knighthood and sentenced to death,59 the sentence being
carried out in front of a large crowd.

55 Keen, The Laws of War, pp. 38--9.
56 Antonio Cassese, ‘On the Current Trends Towards Criminal Prosecution and

Punishment of Breaches of International Humanitarian Law’ (1998) 9 EJIL 2, 13.
57 The standard reference for international criminal lawyers remains Georg

Schwarzenberger, International Law as Applied by International Courts and Tribunals, II:
The Law of Armed Conflict (London: Stevens & Sons, 1968), chapter 39. See also Richard
Vaughan, Charles the Bold: The Last Valois Duke of Burgundy (London: Longman, 1973),
esp. pp. 268--86.

58 Hilaire McCoubrey, ‘War Crimes Jurisdiction and a Permanent International Criminal
Court: Advantages and Difficulties’ (1998) 3 JACL 9, 11.

59 Vaughan states ‘[t]he execution was resolved on first; the trial was a mere formality’;
Charles the Bold, p. 284.
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Timothy McCormack criticises the ‘tendency by some commentators
to make too much of the Hagenbach trial by characterising it with-
out qualification as the “first international war crimes trial” and then
relying on it as an international legal precedent for more contemporary
developments’.60 Discussion of the von Hagenbach trial often comes with
the musty smell of antiquarianism. As McCormack points out, there are
questions as to the international nature of the tribunal, and whether
von Hagenbach’s acts can be analogised to war crimes or crimes against
humanity.61 Schwarzenberger was mindful of these problems.62 Others
have not been so careful.63

Perhaps the largest problem with drawing direct precedential value
from the trial64 is that the law was not ‘international’ in the way we
now see international law.65 It is possible that the trial was conducted
pursuant to the law of arms. After all, von Hagenbach was stripped
of his knighthood prior to his execution, and there was considerable
discussion of oaths at the trial.66 Yet there is evidence to point that the
law used was imperial law. The first charge upon which he was tried
(beheading three or four Thann citizens on 3 July 1473) was expressly
based on the law of the Holy Roman Empire.67 It may also be that in
terms of the definition of the offences, little store was put on precisely
which law was to be used, as his guilt was pre-ordained.68 Either way,
the law used was certainly not international law in the modern sense.

Nevertheless, there are a number of aspects of the trial of von Hagen-
bach that indicate many of the arguments and claims made today in
relation to international criminal law are of long standing. The first of
these is that the various allies had various different ideas about what

60 McCormack, ‘From Sun Tzu’, p. 38. Schwarzenberger occasionally falls into this trap,
see International Law, pp. 516--17.

61 McCormack, ‘From Sun Tzu’, p. 38. See also Hilaire McCoubrey, ‘The Concept and
Treatment of War Crimes’ (1996) 1 JACL 121, 123 and Woetzel, The Nuremberg Trials,
pp. 19--21.

62 Schwarzenberger, International Law, pp. 463--6.
63 See, for example Justice Norman Birkett, ‘International Legal Theories Evolved at

Nuremberg’ (1947) 23, IA 317, 317. Birkett was one of the judges at the Nuremberg
IMT.

64 Which, according to Levie, Terrorism in War, p. 11, the US Chief of Counsel for War
Crimes did. It was also, as Levie notes, cited in the judgment of US v. von Leeb (the High
Command Trial) 11 TWC 1, 476.

65 McCormack, ‘From Sun Tzu’, p. 38. 66 McCoubrey, ‘War Crimes Jurisdiction’, p. 11.
67 Vaughan, Charles the Bold, p. 285.
68 Vaughan, Charles the Bold, pp. 284, 285, describes the trial as ‘a mere formality’ and a

‘beastly ritual’.



d e v e l o p m e n t o f i n t e r n a t i o n a l c r i m i n a l l aw 19

should be done with von Hagenbach. The authorities in Breisach, where
he was being held, were willing to hand him over to Charles to pros-
ecute him. Those in Berne, however, where many of von Hagenbach’s
offences had occurred, wanted to arrange his trial and punishment
themselves.69

The question of disagreement among allies as to how to deal with
captured enemies who are suspected of international offences is a con-
tinuing theme in international criminal law, and one to which we shall
return. The question arose in particular in relation to the First and
Second World Wars,70 but has also recently been raised in relation to
those detained at Guantánamo Bay in Cuba by the United States, some
of whom are to be prosecuted for international offences.71 Other States
allied to the United States have suggested that they be sent to their
country of nationality for trial. The United States has rejected these
calls, preferring to keep control of any trial processes.

The flip side of this sort of debate about the correct venue for try-
ing those suspected of international crimes also has a historical echo in
the von Hagenbach trial. Part of his defence was that he did not recog-
nise any other judge but the Duke of Burgundy.72 The tactic of denying
the legitimacy of the tribunal, and claiming that it has no right to try the
defendant, is one which has been repeated regularly in international tri-
als and forms a staple of Slobodan Milǒsevíc’s defence before the ICTY.73

The more specialised form of this claim, made by von Hagenbach, was
that the only person appropriate to convoke a tribunal to try him would
be Charles, as the person to whom von Hagenbach owed allegiance. A
similar plea, jus de non evocando, was raised in the Prosecutor v. Tadíc Inter-
locutory Appeal. There, the defence suggested that there was a human
right to be tried in front of a home court. The plea was, unsurprisingly,
unsuccessful.74 Similar arguments underlie much of the US opposition
to the ICC.75

69 Vaughan, Charles the Bold, p. 284. 70 See below, pp. 36--42.
71 See Ruth Wedgwood, ‘Al Qaeda, Terrorism and Military Commissions’ (2002) 96 AJIL

328; Harold H. Koh, ‘The Case Against Military Commissions’ (2002) 96 AJIL 337.
72 Schwarzenberger, International Law, p. 465.
73 See, for example, Prosecutor v. Milǒsevíc, Decision on Preliminary Motions, IT-99-37-T,

8 November 2001, paras. 5--17; Koskenniemi, ‘Between Impunity’, 1.
74 See Prosecutor v. Tadíc, Decision on Interlocutory Appeal on Jurisdiction, IT-94-1-AR72,

2 October 1995, paras. 61--64; José E. Alvarez, ‘Nuremberg Revisited: The Tadíc Case’
(1996) 7 EJIL 245, 258--9.

75 This point is also made by Don Murray, ‘Judge and Master’, CBS, News Viewpoint,
18 July 2002, available at http//:www.cbc.ca/news/viewpoint/vp murray/20020718.html.
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One of the most commented-on parallels between the von Hagenbach
trial and more modern trials of international crimes is that of superior
orders.76 In von Hagenbach’s defence, Hans Irmy declared ‘[h]e had no
right to question the orders which he was charged to carry out, and it
was his duty to obey’.77 The question of superior orders is one which
continues to raise difficulties and controversy.78

The issue of superior orders in the von Hagenbach trial raises an issue
which will be discussed in greater depth later. This is the law and poli-
tics of obtaining co-operation on evidence from abroad. Von Hagenbach
had requested that the tribunal adjourn so he could seek Charles’ evi-
dence that he had, indeed, been acting under orders. This request was
refused.79 It may have been that such evidence would not have been
forthcoming, von Hagenbach sometimes went beyond his orders80 and
Charles had left von Hagenbach high and dry before.81 Still, the point
is an important one, and a tribunal that does not do its best to assist
a defendant obtain access to relevant materials runs the risk of being
seen as weighted towards the prosecution. Such claims were made in
the Tadíc Case,82 although they were not accepted by the ICTY. The evi-
dential regime set up by the ICC Statute may make it difficult to obtain
certain types of evidence.

The final aspect of this is tu quoque. The defence has never been
accepted in an international tribunal as a legal defence per se.83 Perhaps
the closest this claim has got to being considered law was Grotius’ The
Rights of War and Peace, where it is said that any person duly authorised
may try offences so far as they are not responsible for similar offences

76 Schwarzenberger, International Law, pp. 465--6; Birkett, ‘International Legal Theories’,
317. The von Hagenbach trial was not the first airing of these issues, see, for example,
Honoré Bonet (G. W. Coupland trans.), The Tree of Battles (Cambridge, MA: Harvard
University Press, 1949 originally 1386), pp. 169--70. Superior orders were also
mentioned in penitential decrees nearly 400 years before Bonet.

77 Schwarzenberger, International Law, p. 465. 78 See below, pp. 292--301.
79 Schwarzenberger, International Law, p. 465.
80 See Vaughan, Charles the Bold, pp. 98, 99, 265, 271. This is also the implication of the

memoirs of Phillippe de Commynes, S. Kinser (ed.), I. Cazeaux (trans.), The Memoirs of
Phillippe de Commynes (Columbia: University of South Carolina Press, 1969), p. 300.
Equally, Commynes is not always accurate in his discussion of these matters, having
clear sympathy for Charles; ibid., p. 176 and (editor’s) n 57.

81 Vaughan, Charles the Bold, p. 255.
82 Prosecutor v. Tadíc, Judgment, IT-94-1-A, 15 July 1999, paras. 29--55. See generally

Gabrielle Mcintyre, ‘Equality of Arms -- Defining Human Rights in the Jurisprudence
of the International Criminal Tribunal for the former Yugoslavia’ (2003) 16 LJIL 269.

83 Although the Nuremberg IMT came close, in relation to Admiral Dönitz, to accepting
a cognate plea, see below, pp. 200--1.
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themselves.84 Practice has not borne this out.85 Also, Grotius’ ideas here
come from his rather idiosyncratic view of how authority to punish is
grounded.86 Finally, it is questionable if Grotius intended this to apply
to prosecutions by States.87

To return to von Hagenbach, in relation to the claim that he had ‘out-
raged married women, virgins and even nuns’, von Hagenbach replied
that he ‘had only done what many others in the courtroom had done,
paying good money for it’.88 The tribunal did not accept this claim.

It would be wrong to assert that the von Hagenbach trial has any
precedential value in the legal sense. It does not. But many of the facts,
arguments and claims surrounding the proceedings are ones which have
shown remarkable longevity. That is not to say that they are necessarily
intractable, but that they are older than is sometimes thought.

The end of the age of chivalry and the ‘classical’ period
of the law of nations

Not long after the von Hagenbach trial, the system of chivalry began its
inevitable decline. By 1500, the age of chivalry was dying, even if the law
of arms was not quite dead.89 The law of arms relied on a common reli-
gious outlook, the ideals of a particular style of fighting and a concept
of filial obligation to other members of the fighting class of knights. It
could not survive the age of religious schism, the development of new
weaponry and the increasing proletarianisation of fighting forces.90 That

84 Hugo Grotius, A. C. Campbell (trans.), The Rights of War and Peace (London: M. Walter
Hill, 1901), p. 226.

85 Equally it was only after Grotius (1583--1645) that a fuller concentration on State
practice became the more accepted form of international legal analysis. See Hersch
Lauterpacht, ‘The Grotian Tradition in International Law’ (1946) 23 BYBIL 1, 4--5;
Nussbaum, A Concise History, pp. 164--74.

86 See Takashi Furukawa, ‘Punishment’, in Yasuaki Onuma (ed.), A Normative Approach to
War: Peace, War and Justice in Hugo Grotius (Oxford: Clarendon, 1993), p. 221, pp. 224--5.

87 Grotius, The Rights of War and Peace, p. 247; see Quincy Wright, ‘The Law of The
Nuremberg Trial’ (1947) 41 AJIL 38, 46.

88 Vaughan, Charles the Bold, p. 285. It is possible here that he was claiming that he had
committed no crime, as what he and others had done was paid for prostitutes. Given
his shocking and infamous treatment of women (ibid., p. 283), either way von
Hagenbach’s plea seems highly unlikely.

89 See Robert C. Stacey, ‘The Age of Chivalry’, in Michael Howard, George J. Andreopoulos
and Mark Schulman (eds.), The Laws of War: Constraints on Warfare in the Western World
(New Haven: Yale University Press, 1994), p. 27, p. 27.

90 Meron, Bloody Constraint, pp. 6--7. This is not to say that non-knights did not engage in
fighting prior to this date (Stacey, ‘Age of Chivalry’, p. 30), but that they had become
the dominant part of fighting forces by this time.
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is not to say that the laws of war disappeared. Indeed, many of the foun-
dational principles of those laws arose during the period 1550--1700.91

Doctrine

The start of the sixteenth century was the era of great writers on the
law of war, in particular Vitoria,92 Ayala,93 Belli,94 Gentili95 and, of
course, Grotius.96 These writers exercised a considerable influence on
the doctrine of international law, although it is less certain how much
they affected practice.97 It should also be said that their views on what
was permitted to a victorious belligerent, and generally by the laws of
war, was very broad, providing little actual restraint.98 Beginning with
Vitoria, and going through to Grotius though, we must be very careful
about drawing glib analogies between their ideas about law and mod-
ern international criminal law. Their underlying ideas about law were
highly different to those prevalent in the post-Vattelian legal order.99

Some, including Sir Hersch Lauterpacht, claim to be able to trace inter-
national criminal law back to Vitoria.100 However, the idea that there is
a specific criminal phase in the Vitorian conception of international law
takes things too far. Vitoria viewed a prince waging war as a judge.101

91 Geoffrey Parker, ‘Early Modern Europe’, in Michael Howard, George J. Andreopoulos
and Mark Schulman (eds.), The Laws of War: Constraints on Welfare in the Western World
(New Haven: Yale University press, 1994), p. 40, p. 41.

92 See Francisco de Victoria, John P. Bate (trans.), De Indis et de Iure Belli Relectiones
(Washington, DC: Carnegie Institute for International Peace, 1917). For a very
sympathetic treatment of Vitoria and the law of war, see James B. Scott, The Spanish
Origins of International Law I: Francisco de Vitoria and his Law of Nations (Oxford:
Clarendon, 1934), pp. 195--241.

93 See Baltasar Ayala, John P. Bate (trans.), Three Books on the Law of War and on the Duties
Connected with War and on Military Discipline (Washington, DC: Carnegie Institute for
International Peace, 1912).

94 See Pierini Belli, Herbert C. Nutting (trans.), A Treatise on Military Matters and Warfare
(Oxford: Clarendon, 1936).

95 See Alberico Gentili, James C. Rolfe (trans.), De Iure Belli Libri Tres (Oxford: Clarendon,
1933).

96 Grotius, The Rights of War and Peace; see Gerald I. A. D. Draper, ‘Grotius’ Place in the
Development of Legal Ideas About War’, in Hedley Bull, Benedict Kingsbury and Adam
Roberts (eds.), Hugo Grotius and International Relations (Oxford: Clarendon, 1990), p. 177.

97 Bederman, for example, thinks that Vattel had a greater impact on practice than
Grotius; David J. Bederman, International Law Frameworks (New York: Foundation Press,
2001), pp. 3--4.

98 See Lauterpacht, ‘The Grotian Tradition’, 11--12; Scott, The Spanish Origins, p. 197.
99 See Kennedy, ‘Primitive Legal Scholarship’, passim.

100 Hersch Lauterpacht, ‘The Law of Nations and the Punishment of War Crimes’ (1944)
21 BYBIL 58, 61.

101 Scott, The Spanish Origins, p. 210, see also Kennedy, ‘Primitive International Law’, 31--40.
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Even James Brown Scott saw this as a fiction.102 Still, the idea that a
victor is the judge is the underlying basis of ‘victor’s justice’ claims
today.

It could be thought that a prototype of international criminal law
could be found in the works of Alberico Gentili. At times, Gentili may
imply criminality in the law of nations. He cites Paolo Giovanni’s descrip-
tion of Salassus’ order to kill Spanish surrenderees as a ‘crime’ with
considerable approval.103 However, there is no clear discussion of the
nature of criminality and there is no distinction between national and
international law in his work.104 As a result, it is difficult to draw broad
conclusions from Gentili about the development of law.

Similar considerations to those applicable to Vitoria may apply to some
of Grotius’ writings. Grotius writes, in a phrase that could easily be
taken to refer to an incipient form of international criminal law,105 ‘[i]t
is proper to observe that kings and those who are possessed of sovereign
power have a right to exact punishment not only for injuries affecting
immediately themselves or their own subjects, but also for gross viola-
tions of the law of nature and of nations, done to other states and sub-
jects’.106 Again, though, we have the problem that his concept of punish-
ment is not one of criminal responsibility here. It is clear that for Grotius
in this instance the punishment is the ‘punishment of hostilities’; a just
war may be entered into against the malefactors.107

Lauterpacht places Grotius alongside Vitoria as one of the founders of
international criminal law, on the basis of his statement that ‘in order
to warrant their [PoWs’] execution it is necessary that a crime shall
previously be committed, such a crime however, as a just judge would
hold punishable by death’.108 This is a more convincing quote; Grotius is
referring to ‘punishment’ in the criminal sense. In the paragraph cited,
Grotius refers back, for further details to book II, chapter XX, which deals
expressly with criminal punishment, as opposed to the waging of war
against wrongdoers.109 However, it is difficult to draw clear conclusions

102 The Spanish Origins, p. 210. 103 Gentili, De Iure Belli, p. 223.
104 Kennedy, ‘Primitive International Law’, 64--5.
105 And is so taken by Meron; Theodor Meron, ‘The Common Rights of Mankind in

Gentili, Grotius and Suàrez’ (1991) 85 AJIL 110, 112.
106 Grotius, The Rights of War and Peace, p. 247.
107 Grotius, The Rights of War and Peace, p. 247; see also p. 248.
108 Lauterpacht, ‘The Law of Nations’, 61, citing The Rights of War and Peace, book III,

chapter XVI. I; the phrase appears in book III, chapter XI. I (pp. 359--60).
109 Grotius, The Rights of War and Peace, p. 360. On Grotius and punishment generally, see

Furukawa, ‘Punishment’.
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on what Grotius meant as his work is at times contradictory.110 Against
his comment repeated above, we can place the fact that Grotius con-
sidered it acceptable to kill any person in enemy territory, be they an
enemy national or not, or a combatant or not.111 Such doubts did not
trouble François de Menthon, who referred to Grotius in his speech at
the Nuremberg IMT.112

Practice

In contrast to the writers mentioned already, Ayala and Belli, two mil-
itary professionals, concentrated on concepts of military discipline, a
focus more in line with practical developments. Much practice at this
time was based around codes of war, which stretches back at least to
1158, but it was in 1590 that the first permanent code of war was issued,
by the Dutch Republic.113 The codes or articles of war tended to include
disciplinary offences relating to, for example, cowardice or sleeping on
guard, but also contained prohibitions of robbery and the like. They
mixed such offences with law of arms (when that remained relevant)
and customary law.114

The codes tended to include draconian penalties; in the English Par-
liamentary army’s articles of war of 1642, there were forty-two offences
for which the death penalty was available.115 The ordinances include
offences such as rape (Ordinances of War promulgated by Richard II in
1583) and pillage (1639 Lawes and Ordinances of Warre of Thomas, Earl
of Arundel).116 It would also appear that at times there were attempts to
monitor compliance. For example, judicial enquiries were entered into
in 1574 and 1576 to investigate what would now be termed war crimes.117

It is true that the ordinances of war, and the proceedings brought
under them were national, rather than international in nature. Alth-
ough they referred, as a residuary source, to the law of arms or the
customs of war, the locus of their binding force was strictly national,
or allegiance-based. This should not lead us to discount them entirely

110 See, for example, Lauterpacht, ‘The Grotian Tradition’, 5.
111 Grotius, The Rights of War and Peace, p. 292 and book III, chapter IV. See Naoya Kasai,

‘The Laws of War’, in Yasuaki Onuma, A Normative Approach to War: Peace, War and
Justice in Hugo Grotius (Oxford: Clarendon, 1993), pp. 244, 258--62, 266--8.

112 4 Trial of German Major War Criminals, p. 369.
113 Parker, ‘Early Modern Europe’, p. 234, n. 6.
114 Theodor Meron, Henry’s Wars and Shakespeare’s Laws: Perspectives on the Laws of War in the

Late Middle Ages (Oxford: Clarendon, 1993), p. 142.
115 Parker, ‘Early Modern Europe’, p. 47. 116 Meron, Henry’s Wars, chapter 8.
117 Parker, ‘Early Modern Europe’, p. 52.
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on this ground. Many war crimes trials are prosecuted under national
codes of military justice, and there is nothing inherently wrong with
proceeding in this way.

1700--1914

During this period, there were further examples of codes of war118 and,
perhaps, more examples of trials for violations of these codes (although
it may be that this is explainable on the basis that more records of such
trials are available). Many of the examples of these codes and prosecu-
tions come from the wars in America, in particular the American War of
Independence and the American Civil War. The difficulty in grounding
an international criminal law in a decentralised legal order also became
clearer during this period.

Doctrine

That legal order was only fully conceptualised in this period, with
Emerich de Vattel’s The Principles of the Law of Nations (1758).119 Prior writ-
ers, up to and including Christian Wolff had assumed the existence of
a supranational authority;120 Criminal law traditionally requires some
sense of hierarchical authority;121 Vattel rejected the idea of such an
authority, although he did not reject the idea of offences against the
law of nations.

Later scholars began to suggest an international criminal court. The
first such proposal made to States came from Gustav Moynier in 1872.122

The underlying idea in favour of an international court was a feeling
that for matters related to war, national judges might not be indepen-
dent.123 Time has not wearied this idea, nor necessarily should it have.124

118 McCormack, ‘From Sun Tzu’, pp. 40--2.
119 Emerich de Vattel, Charles G. Fenwick (trans.), Principles of the Law of Nations (New

York: Carnegie Institute for International Peace, 1916). Vattel was highly influential;
see Henry S. Maine, International Law (London: John Murray, 1888), pp. 126, 130.

120 Christian Wolff (trans. Joseph H. Drake), Jus Gentium Methodo Scientifica Pertractatum
(Oxford: Carnegie Foundation for International Peace, 1934).

121 James Crawford, ‘The ILC’s Draft Statute for an International Criminal Tribunal’
(1994) 88 AJIL 140, 140.

122 See Christopher Keith Hall, ‘The First Proposal for a Permanent International
Criminal Court’ (1998) 322 IRRC 57.

123 Hall, ‘The First Proposal’, 60.
124 See Eyal Benvenisti, ‘Judicial Misgivings Regarding the Application of International

Law: An Analysis of Attitudes of National Courts’ (1993) 4 EJIL 159.
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To overcome this aged but unbowed critique, the court was to be empan-
elled by both belligerents, and by neutral States.125

In a provision that presages Article 75 of the ICC Statute,126 Article 7(1)
of the proposed Statute would have permitted the court to award com-
pensation to victims.127 The analogy is by no means perfect, however, as
the draft Convention (Article 7(2)) would have required the complaining
government to seek the compensation. Therefore, unlike in Article 75 of
the ICC Statute, there was no autonomous right for any victim to ask
for compensation.128

The proposal fell on deaf governmental ears and doubtful academic
ones.129 Admittedly James Lorimer made a similar suggestion twelve
years later, this time in the context of a more comprehensive scheme for
an international legislature and international court system.130 He was
considered a ‘lonely figure’ for having made such a suggestion.131 Even
so, he identified one of the greatest problems in international crimi-
nal law, and one that will be a considerable part of what follows: the
question of who defines the relevant law.

The tepid reception which greeted proposals for an international
criminal court did not mean that there was no support for crimi-
nal responsibility for violations of the law of war. In 1880, the Insti-
tute of International Law affirmed that belligerents had the right to
prosecute those violations.132 The law of war was also undergoing a
period of codification and progressive development during this time,
with the 1868 St Petersburg Declaration133 and the 1899 and 1907 Hague
conferences.134 It may have been too much to expect that there would

125 Hall, ‘The First Proposal’, 60.
126 On which see David Donat-Cattin, ‘Article 75’, in O. Triffterer (ed.), Commentary on the

Rome Statute of the International Criminal Court (Baden-Baden: Nomos, 1999), p. 965.
127 The draft convention is printed as an appendix to Hall, ‘The First Proposal’, 72--4.
128 For other analogies to the situation just prior to the creation of the ICC Statute, see

Hall, ‘The First Proposal’, 66--71.
129 Hall, ‘The First Proposal’, 63--4.
130 James Lorimer, The Institutes of the Law of Nations: A Treatise of the Jural Relations of

Separate Political Communities (London: William Blackwood, 1884), p. 279.
131 Georg Schwarzenberger, ‘The Problem of an International Criminal Law’ (1950) 3 CLP

263, 296.
132 Institute of International Law, Manual of the Law of War on Land (Oxford: Institute of

International Law, 1880).
133 1868 St Petersburg Declaration Renouncing, in Time of War, The Use of Explosive

Projectiles Under 400 Grammes in Weight 58 BFSP (1867--1868) 16.
134 See Best, Humanity in Warfare, chapter 3.



d e v e l o p m e n t o f i n t e r n a t i o n a l c r i m i n a l l aw 27

also be strides forward in enforcement mechanisms in a time of devel-
opment of the primary rules.135

Practice

The American War of Independence began on 19 April 1755. Three sets of
articles of war promulgated on the American side -- the Massachusetts’
Bay Congress Articles and the American Articles of War of 30 June 1755
and 20 September 1776 -- contained provisions that amount to a form of
command responsibility.136 These articles also conceptualised a num-
ber of offences as against the law of nations, rather than domestic
crimes.137 In the war itself, pillage was especially prevalent, and there
were a number of prosecutions of soldiers for this offence.138 Violent
offences were also frequent on both the American and British sides.
Prosecutions occurred for offences such as murder, attacking civilians
and rape.139 Offences against prisoners of war (PoWs) were also common,
and there were some trials of those accused of mistreatment of such
prisoners.140

In 1812, Arbuthnot and Ambritser, two British men who were said to
have encouraged the Creek Indians to fight the United States, thus levy-
ing war against it in an uncivilised manner, were tried in the United
States.141 The charges were apparently based on international law.142

What is most interesting is the reaction in the United Kingdom to the
trial. There was an extraordinary level of public consternation expressed
that the United States should exercise jurisdiction over British nationals

135 Human rights law also went through a period of standard setting prior to entering
an enforcement phase; see Hurst Hannum, ‘Human Rights’, in Christopher C. Joyner
(ed.), The United Nations and International Law (Cambridge: Cambridge University Press,
1997), p. 131, p. 134.

136 See McCormack, ‘From Sun Tzu’, p. 40. See also George L. Coil, ‘War Crimes of the
American Revolution’ (1978) 82 Military LR 171, 193--7.

137 Wright ‘The Law of the Nuremberg Trial’, 55--56, n. 66a.
138 See Coil, ‘War Crimes’, 173--4.
139 Coil, ‘War Crimes’, 175--8. See also Elbridge Colby, ‘War Crimes’ (1924--1925) 23 Mich

LR 483, 500--1; Elbridge Colby, ‘War Crimes and Their Punishment’ (1923--1924) 8
Minnesota Law Review 40, 42.

140 Coil, ‘War Crimes’, 191.
141 William Winthrop, Military Law and Precedents (Washington, DC: Government Printing

Office, 2nd edn., 1896), p. 464; see McCormack, ‘From Sun Tzu’, pp. 40--1; Jordan J.
Paust, ‘My Lai and Vietnam: Norms, Myths and Leader Responsibility’ (1972) 57
Military LR 99, 113--15.

142 McCormack, ‘From Sun Tzu’, p. 41.
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for offences against international law.143 The current US opposition to
the ICC seems, ironically, to be based on similar ideas to the British
criticism, which was rejected by the United States.144 Further examples
of prosecutions for war crimes in the United States may be found in
the 1846--48 Mexican War, where such offences were prosecuted before
military commissions pursuant to an order of General Scott.

Some of the most famous developments in the law of war, and a clear
affirmation of the criminality of violations of that law, came about dur-
ing the American Civil War.145 This came from General Army Order 100,
better known as the Lieber Code.146 In addition to setting out detailed
(although not always entirely humane) regulations for the conduct of
troops in the conflict, the Code also provided for criminal responsibility
for infractions of its dictates.147 The most famous case brought for vio-
lations of the Lieber Code, as a codification of the laws of war, was the
trial of Captain Henry Wirz, commander of the infamous Andersonville
PoW camp.148 As is so often the case the primary, and rejected, defence
was superior orders.149 There were also criticisms of the process, with
some saying that Wirz was the victim of victor’s justice.150

The Lieber Code was extraordinarily influential, being reissued una-
mended by the US government for the war with Spain,151 used at the

143 McCormack, ‘From Sun Tzu’, p. 41.
144 For a useful work on the US position on the ICC, see Sarah B. Sewell and Carl Kaysen,

The United States and the International Criminal Court (New York: Rowman &
Littlefield/American Academy of Arts and Sciences, 2000). See also David P. Forsythe,
‘The United States and International Criminal Justice’ (2002) 24 HRQ 974.

145 Despite its name, the law applicable to the conflict was that applicable to
international conflicts, as there had been recognition of belligerency by the central
government, See John Bassett Moore, International Law Digest, I (Washington, DC:
Government Printing Office, 1906), pp. 184--93; see also Ford v. Surget (1878) 97 US 605,
Coleman v. Tennessee (1878) 97 US 509.

146 General Order No. 100 (New York: van Nostrand, 1863), see, for example, George B.
Davis, ‘Doctor Francis Lieber’s Instructions for the Government of Armies in the Field’
(1907) 1 AJIL 13; Theodor Meron, ‘Francis Lieber’s Code and Principles of Humanity’
(1998) 35 CJTL 269.

147 General Order 100, Articles 25, 37, 44, 47, 71.
148 For a highly critical, at times polemic, review, see Lewis L. Laska and James M. Smith,

‘“Hell and the Devil”, Andersonville and the Trial of Captain Henry Wirz, C. S. A.,
1865’ (1975) 68 Military LR 77; for a more factual account, see McCormack, ‘From Sun
Tzu’, p. 42.

149 Laska and Smith, ‘“Hell and the Devil” ’, 125.
150 See generally Laska and Smith, ‘“Hell and the Devil” ’.
151 Charles Stockton, Outlines of International Law (New York: Charles Scribner, 1914),

p. 300.
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attempt to codify the laws of war in Brussels in 1874152 and influencing
a number of other States’ codes of the laws of war.153 The code also had
an indirect effect in the 1899 Hague Conference.154

The aftermath of the American Civil War also gave rise to a number
of cases which affirmed that liability for violations of the laws of war
were not based solely in the domestic order. For example, in Dow v.
Johnson155 it was said: ‘[w]hat is the law which governs an army invading
an enemy’s country? It is not the civil law of the invaded country; it
is not the civil law of the conquering country; it is military law -- the
law of war.’156 James Brierly asserted that such cases stand for authority
that the US Supreme Court accepted that war crimes jurisdiction was a
special jurisdiction granted by international law, rather than simply an
aspect of domestic criminal law.157

Courts-martial and military courts were also used for offences com-
mitted by American and Filipino fighters involved in the war in the
Philippines of 1899--1902.158 The decision to prosecute US personnel was
taken because of public outcry at allegations of atrocities.159 There were
therefore only a few trials of US service members, and sentences, where
they were imposed, bordered on the derisory: ‘Prosecutors were at times
complacent . . . [and] . . . the army’s esprit de corps led some of the judges
to identify with the accused and show a fraternal readiness to excuse
and mitigate their actions’.160 As a result, comparisons with the later
Leipzig proceedings (see below) are not wholly inapposite.161

152 Charles G. Fenwick, International Law (New York: Century, 1924), p. 74. Lorimer, The
Institutes, p. 302, went as far as to say it was the basis of all subsequent codifications.

153 See Jordan J. Paust, ‘Dr. Francis Lieber and the Lieber Code’ (2001) 95 Proceedings ASIL
112, 114.

154 See C. A. Hereshoff Bartlett, ‘Liability for Official War Crimes’ (1919) 35 LQR 177,
181--3; Paust, ‘Dr. Francis Lieber’, 114; George B. Davis, ‘Appendix’ (1913) 7 AJIL 466. On
the 1899 Hague Conference generally, see William I. Hull, The Two Hague Conferences
and Their Contributions to International Law (Boston: Ginn & Co., 1908).

155 100 US 158.
156 Dow v. Johnson, p. 636. See generally George A. Finch, ‘Jurisdiction of Local Courts to

Try Enemy Persons for War Crimes’ (1920) 14 AJIL 218.
157 James Brierly, ‘The Nature of War Crimes Jurisdiction’, in Hersch Lauterpacht and C.

Humphrey M. Waldock (eds.), The Basis of Obligation in International Law and other Papers
by the Late James Leslie Brierly (Oxford: Clarendon, 1958), p. 297, pp. 303--4.

158 Levie, Terrorism in War, p. 16.
159 Gunaël Mettreaux, ‘US Courts-Martial and the Armed Conflict in the Philippines

(1899--1902): Their Contribution to National Case Law on War Crimes’ (2003) 1 JICJ
135, 137. See also Robert Maguire, Law and War: An American Story (New York:
Columbia, 2000), pp. 51--67.

160 Mettreaux, ‘US Courts-Martial’, 148. 161 Mettreaux, ‘US Courts-Martial’, 148--9.
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Other countries also engaged in prosecutions for violations of the law
of war. Levie, for example, notes Article V of the 1881 Convention of
Pretoria, which provided that ‘sentences passed on persons who may be
convicted of offences contrary to the rules of civilised warfare commit-
ted during recent hostilities, will be carried out’. Apparently some trials,
which ended in acquittals, were engaged in under this provision.162

There were also prosecutions of British, Australian and Boer combat-
ants for war crimes.163 A year later, in 1882, Egypt tried and convicted
Ahmed Arabi for perfidious use of a white flag.164 Prosecution was not
solely limited to American incentives.

The 1899 Hague Declarations made no express provision for criminal
punishment. Nor did the 1864 Geneva Convention,165 or the 1907 Hague
Conventions, in particular Hague Convention IV Respecting the Laws and
Customs of War on Land.166 Bassiouni claims that there was an implicit
acceptance in Hague Convention IV that violations of the Rules were
criminal.167 The Nuremberg IMT declared violations of those rules crim-
inal in 1946,168 but this is most likely to have been on the more general
basis that violations of the law of war in general were criminal rather
than an inference drawn from any provision of the treaty itself.169 The
only provision of the treaty that dealt with the matter of responsibility
was Article 3, which dealt with State responsibility.

In 1906, the 1864 Geneva Convention was updated to include a
precursor to the grave breaches regime of later Geneva Conventions,
Article 28(1). This article required parties to ensure their criminal laws
covered various violations of the 1864 Convention. Hague Convention X
of 1907,170 drafted at the same conference as Hague Convention IV, con-
tained a similar provision in Article 21. The customary underpinning of

162 Levie, Terrorism in War, p. 15; See also Lord Cave, ‘War Crimes and Their Punishment’
(1922) 8 TGS xix, xxv.

163 McCormack, ‘From Sun Tzu’, p. 42. 164 Levie, Terrorism in War, p. 15.
165 1864 Convention for the Amelioration of the Condition of Wounded in Armies in the

Field, 1 Bevans 7.
166 TS No. 539.
167 M. Cherif Bassiouni, International Crimes, Digest/Index of International Instruments

1815--1985 (New York: Oceana, 1986), p. 174.
168 ‘Nuremberg IMT, Sentence and Judgment’, 248. The IMT said that the matter was ‘too

well settled to admit of argument’.
169 The influence of the Lieber Code on the Hague Conventions and the fact that the
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170 Hague Convention X for the Adaptation to Maritime Warfare the Principles of the
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criminality is therefore important, as it is difficult to imply criminality
from the terms of Hague Convention IV itself.171

The First World War

During and until shortly after the First World War, the Allies took a
strong, albeit at times illiberal, line on international criminal liability.172

From the statements made during and just after the war, it would appear
that there would be a systematic reckoning for international crimes.
Although there were some domestic trials of German nationals,173 and
the (in)famous German trial of Captain Fryatt for using his ship to ram
German submarines174 the later post-war actions of the Allies did not
bear out their rhetoric.175

The first statements from the Allies came in relation to the geno-
cide perpetrated by the Ottoman Empire against the Armenians.176 On
24 May 1915 Russia, France and the United Kingdom issued a declara-
tion in which they said that ‘the connivance and often assistance of
Ottoman authorities . . . [in the killings were] . . . crimes of Turkey
against humanity and civilization’, and promised personal responsibility
for those implicated.177 In relation to German defendants, Allied rhetoric
was even more strident, after the war Lloyd George promised to ‘hang
the Kaiser’.178

The Commission on the Responsibility of the Authors of the War

Come the end of war in 1918, expectations were high for interna-
tional criminal accountability. The Allies set up the Commission on
the Responsibility of the Authors of the War and on the Enforcement

171 See Cyril M. Picciotto, ‘War Crimes’ (1916) 1 International Law Notes 69, 70.
172 Whatever its rhetorical force, Lloyd George’s electoral rallying-cry of ‘hang the Kaiser’

betrayed little respect for the presumption of innocence.
173 See Levie, Terrorism in War, pp. 18--20; McCormack, ‘From Sun Tzu’, p. 44.
174 See James B. Scott, ‘The Execution of Captain Fryatt’ (1917) 11 AJIL 865.
175 See M. Cherif Bassiouni, ‘World War I, “The War to End All Wars” and the Birth of a

Handicapped International Criminal Justice System’ (2002) 30 DJILP 244.
176 See generally, Vakhan N. Dadrian, ‘Genocide as a Problem of National and

International Law: The World War I Armenian Case and its Contemporary Legal
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of Penalties (thereafter, ‘the Commission’) in January 1919. This was a
fifteen-member commission, made up of representatives of the United
Kingdom, United States, France, Italy, Belgium, Greece, Poland, Romania,
Serbia and Japan.179 Its mandate was to investigate the responsibility for
the start of the war, violations of the laws of war and what tribunal
would be appropriate for trials.180

The Commission reported at the end of March 1919, with a number
of imaginative suggestions. Unsurprisingly, given its composition, the
Commission found that the outbreak of war was entirely the fault of
the Central Powers,181 despite the fact that they also accepted that the
question was complex and ‘might be more fitly investigated by histo-
rians and statesmen than by a tribunal’.182 They also determined that
there were cases to answer in relation to violations of the laws of war
and humanity. They gave an illustrative list of those offences.183 They
recommended that high officials, including the Kaiser, be tried, not
only for issuing unlawful orders, but also on the basis of command
responsibility.184

Further to this, the Commission suggested the setting up of an Allied
‘High Tribunal’ with members from all of the Allied countries. This
was to try violations of the laws and customs of war and the laws of
humanity. The Commission also recommended that the law applied
by the tribunal ought to be ‘[t]he principles of the law of nations as
they result from the usages established among civilised peoples, from
the laws of humanity and from the dictates of public conscience’.185

In other words, the proposals contained a clear affirmation of liability
directly under international law, rather than domestic legal orders incor-
porating such offences. This aspect was criticised both by the American
and Japanese members of the Commission. The American members said
that they knew ‘of no international statute or convention making vio-
lation of the laws and customs of war -- not to speak of the laws or
principles of humanity -- an international crime’.186 They would have

179 On the Commission generally, see Bassiouni, Crimes Against Humanity, pp. 63--7;
Lippman, ‘Towards’, 12--17.

180 Report of the Commission to the Preliminary Peace Conference, reprinted in (1920)
14 AJIL 95, p. 95.

181 Report, 107. 182 Report, 119. 183 Report, 114--15.
184 Report, 116--17, 121. The American members of the commission dissented from the

last two points, 129, 135--7.
185 Report, 122.
186 Report, 146. The American representatives considered the ‘principles of humanity’ to

be too vague for criminal law; Report, 144--5.
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preferred national military commissions, acting under domestic imple-
menting laws, to prosecute such offences. The Japanese representatives
questioned ‘whether international law recognizes a penal law applicable
to those who are guilty’.187 The majority clearly considered there to be
a separate phase of international criminal law, albeit one which did not
include aggression as a crime.188 Nonetheless, for situating the locus
of liability for war crimes in the international legal order the report
stands as a clear example of what might now be considered modern
international criminal law.

Post-war trials

If the Commission’s proposals had been implemented, the history of
international criminal law might have taken a different route. They were
not. The first peace treaty with Turkey, the Treaty of Sèvres (1920)189

contained a provision (Article 230) by which Turkey was obliged to hand
over those responsible for the atrocities to the Allies. However, the treaty
was never ratified, and was replaced by the Treaty of Lausanne (1923),190

which had no equivalent provision on punishment, and was accompa-
nied by a declaration of amnesty. There were a few Turkish national tri-
als of high-ranking officials instigated under Allied, particularly British,
pressure.191 Unsurprisingly, these caused political turmoil in Turkey,192

and the process began to be wound down. As a result of this, the
United Kingdom took a number of suspects into custody,193 while fur-
ther Turkish courts-martial appeared to be tilting towards acquittal.194

All attempts at prosecution ceased in 1921. The death knell of any
possible further accounting was sounded in 1923, with the Treaty of
Lausanne.

The story of the Leipzig trials is a similar one. It all started so well. The
initial plans were set out in the 1919 Treaty of Versailles, and broadly
followed the Commission recommendations.195 Perhaps the least satis-
factory aspect was Article 227. This Article provided that the Kaiser was
to be ‘publicly arraigned’ for ‘a supreme offence against international

187 Report, 152. 188 Report, 118.
189 TS No. 11 (1920). See generally, David Matas, ‘Prosecuting Crimes Against Humanity:

The Lessons of World War I’ (1989--1990) 13 Fordham ILJ 86.
190 1923 8 LNTS 11. 191 See generally Bass, Stay the Hand, pp. 117--30.
192 Bass, Stay the Hand, pp. 124--6. 193 Bass, Stay the Hand, p. 128.
194 Bass, Stay the Hand, pp. 128--30; Dadrian ‘Genocide’, 291--2.
195 Similar provisions were included in a number of other treaties signed by the central

powers.
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morality and the sanctity of treaties’ before an international tribunal.
This was not a truly criminal proceeding, the offence being a ‘moral’
one,196 and even though it promised the Kaiser a defence the article
itself had at least some of the trappings of an act of attainder. It was
never implemented as the Netherlands refused to hand the Kaiser over
to the Allies.197

More satisfactory were Articles 228 and 229. In Article 228, provision
was made for the prosecution of German suspects by the Allies and,
in a sentence designed to ensure that shielding prosecutions were not
entered into,198 ‘notwithstanding any proceedings or prosecution before
a Tribunal in Germany or in the territory of her Allies’. Prosecutions were
to be before the military tribunals of the victim or, if the charges related
to victims of more than one State, mixed military commissions made
up of members from those States.199 Sensibly, Articles 228 and 229 also
included obligations on Germany to hand over suspects, along with all
relevant evidence. None of it worked.200

The Allies began by creating a list of suspects to try. From a starting
point of around 3,000 people, the list was whittled down to 896. This
was still considered too many by Germany.201 Later, in 1920, Germany
offered a compromise, trying suspects nationally in Leipzig. This was
reluctantly conceded by the Allies, who submitted a list of forty-five
people they wanted tried, and reserving their right to begin trials if
they were unhappy with the German proceedings.

The trials themselves were not, from the point of view of the Allies, a
success.202 From the number of proceedings that were brought,203 their
tenor and extraordinary lenience when convictions were recorded, quite
serious questions can be asked about the bona fides of the prosecutions.
Belgium and France withdrew their delegations in protest at the pro-
ceedings, considering them little more than a sham. Sir Ernest Pollock,
the British Solicitor-General, was more impressed with those trials in
which the United Kingdom took an interest.204 He was the only one.205

196 James Garner, ‘Punishment of Offences Against the Laws and Customs of War’ (1920)
14 AJIL 90, 91. This follows the Commission conclusion that aggression was not an
international crime at the time.

197 See Bassiouni, ‘World War I’, 269--73; Bass, Stay the Hand, pp. 76--8.
198 See now ICC Statute, Article 17(2). 199 Treaty of Versailles, Article 229.
200 See generally Bass, Stay the Hand, chapter 3.
201 Geo. Gordon Battle, ‘The Trials Before the Leipsic Supreme Court of Germans Accused

of War Crimes’ (1921--1922) 8 Virginia Law Review 1, 5.
202 Cave, ‘War Crimes’, xxviii--xxix. 203 In the end, there were twelve.
204 Battle, ‘The Trials’, 9. 205 Bass, Stay the Hand, p. 81.
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The most famous of the trials at Leipzig were the Dover Castle (1922)
and Llandovery Castle (1922) Cases.206 Both related to the sinking of ships
and which superior orders were used to acquit the defendants of certain
charges (although not, in the latter Case, of the charge of firing on the
shipwrecked). Although the decisions in some of the Leipzig trials may
have been defensible, and the fact they occurred at all can be considered
a start on the road to reckoning, it is difficult to end a survey of them
without citing Leo Gross’ pithy summary: ‘[t]he Versailles experiment
taught the Allies at least one lesson, namely how not to set about trying
German war criminals.’207

In some ways, the Leipzig trials can be said to have a broader legacy.
This is the fear that a State is unlikely to engage in active prosecution of
its own nationals before its own courts, and that therefore international
supervision or proceedings are needed, or prosecution before another
State’s courts. Even so, this was not a new idea at the time of Leipzig.

The inter-war period

After the First World War, the idea of an international criminal court
regained currency, with proposals for an international tribunal com-
ing from a League of Nations Advisory Committee in 1921, as a means
of overcoming the problems encountered in prosecuting offences from
that war.208 The President of that Committee, Baron Deschamps, was
particularly supportive of the proposal; however, the committee was not
unanimous.209 As a result the committee recommended only that the
League consider the issue.210 The League Committee dealing with it was
more than a little dismissive, being sceptical of international criminal
law and considering discussion ‘[p]remature’.211

Consideration of a court then fell into the unofficial arena, with
the International Law Association (ILA) drafting a statute for an
international criminal court in 1926.212 Other bodies, such as the

206 Dover Castle (1922) 16 AJIL 704; Llandovery Castle (1922) 16 AJIL 708.
207 Gross, ‘The Punishment’, p. 136.
208 McCormack, ‘From Sun-Tzu’, pp. 51--2. These were not taken up. Ibid. p. 52. See also

Lord Phillimore, ‘An International Criminal Court and the Resolutions of the
Committee of Jurists’ (1922--3) 3 BYBIL 79.

209 See McCormack ‘From Sun Tzu’, pp. 51--2.
210 McCormack, ‘From Sun Tzu’, p. 52.
211 McCormack, ‘From Sun Tzu’, p. 52.
212 Report of the 34th Conference (ILA) 1927; see McCormack, ‘From Sun Tzu’, p. 53, for

criticism, see James Brierly, ‘Do We Need an International Criminal Court?’ (1927)
8 BYBIL 81.
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Inter-Parliamentary Union, the International Congress of Penal Law and
Pan-American conference also recommended the creation of a court.213

The assassination of King Alexander of Yugoslavia in 1934 led to the most
advanced proposal. The League of Nations drafted, adopted and opened
for signature a statute for an international criminal court. The court was
to enforce the (separate) convention for the prevention of terrorism.214

The convention remained without State support.

The Second World War

In the Second World War international criminal law came into its own.
There were a few trials during the war on the Allied side -- for example,
the Kharkhov trials by the USSR215 in late 1943. Preparations were made
during the war for trials in both the European and Pacific theatres. The
Yamashita Case (US v. Yamashita), for example, was prepared before the
end of the war, but the prosecutors waited for the Japanese surrender to
begin the trial.216 It is with the post-war efforts at justice that we see an
incipient system of international criminal law being brought into being.

The European sphere and the Nuremberg IMT

During the war, the Allies issued many statements relating to viola-
tions of the law of war and promising punishment for such offences in
Europe.217 The most important of these in the European sphere of the
war was the Moscow Declaration of 1 November 1943. In this:

the . . . [United States, United Kingdom and USSR] . . . speaking in the interests
of the 32 United Nations . . . decla[red] . . . at the time of the granting of any
armistice to any government that may be set up in Germany, those German

213 UNWCC, The History of the United Nations War Crimes Commission (London: HMSO, 1948),
pp. 439--40.

214 1937 Convention for the Creation of an International Criminal Court, (1938) League
of Nations Official Journal Special Supp. 156. See generally Manley O. Hudson, ‘The
Proposed International Criminal Court’ (1938) 32 AJIL 549.

215 For a rather uncritical discussion of these trials, see George Ginsburgs, ‘The
Nuremberg Trial: Background’, in George Ginsburgs and Vladimir N. Kudriavatsev
(eds.), The Nuremberg Trial and International Law (Dordrecht: Martinus Nijhoff, 1990),
p. 9, pp. 25--7.

216 See below p. 47.
217 See, for example the statements of Roosevelt and Churchill 25 October 1941,

Punishment for War Crimes, the Inter Allied Declaration Signed at St James’s Palace on 13th
January and Relative Documents (London: HMSO, 1942), p. 15, Declaration of St James’
Palace 13 January 1942, ibid., p. 1; 144 BFSP 1072; See generally UNWCC, The History,
pp. 87--94.
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officers and men and members of the Nazi party who have been responsible
for, or have taken a consenting part in the atrocities, massacres and executions,
will be sent back to the countries in which their abominable deeds were done
in order that they may be judged and punished according to the laws of the
liberated countries and of the free governments which will be erected therein . . .
the above declaration is without prejudice to the Case of the major criminals whose offences
have no particular geographical location and who will be punished by a joint declaration
of the governments of the Allies.218

This did not amount to a legally binding commitment to punish the
‘major criminals’ by judicial process. By its own terms, the Declaration
did not apply to these ‘major criminals’, who would be punished by a
‘joint declaration of the . . . Allies’. The Declaration was not seen by the
Allies as ruling out an executive decision to punish them. Churchill’s
original view was that extrajudicial firing squads were the best option,
and it was only because of an unlikely alliance between the United States
and the USSR that he was persuaded otherwise.219

This ambiguity did not prevent the Moscow Declaration providing the
political backdrop to the creation of the Nuremberg IMT, and it was
cited in the latter’s founding instrument.220 It is interesting to note the
parallels between this declaration and the approach taken in the Declara-
tion and the proposed actions in relation to minor and major offenders
against international law (and the Kaiser for aggression) in the after-
math of the First World War. Minor offenders were to be sent back for
trial in the locus delicti, whereas major offenders, or those whose offences
were not geographically limited, were to be dealt with by joint action.

A month before the Moscow Declaration, the Allies had set up the
United Nations War Crimes Commission (UNWCC), to investigate war
crimes and, later, to advise on the process for punishment.221 The

218 Declaration of Moscow 1 January 1943, 9 (US) Dept. of State Bull. 310 (No. 228,
6 November 1943). See UNWCC, The History, pp. 107--8, emphasis added.

219 See, for example, Anne Tusa and John Tusa, The Nuremberg Trial (Macmillan: London,
1983), pp. 24, 50--1; Bradley Smith, Reaching Judgment at Nuremberg (London: André
Deutsch, 1977), pp. 23--4; Arieh Kochavi, Prelude to Nuremberg: Allied War Crimes Policy
and the Question of Punishment (Durham, NC: North Carolina University Press, 1998). For
Russian statements see Ginsburgs, ‘The Nuremberg Trial’, p. 28.

220 1945 Agreement for the Prosecution and Punishment of the Major War Criminals
of the European Axis Powers and Charter of the International Military Tribunal,
82 UNTS 279. Preamble.

221 See generally, UNWCC, The History; M. E. Bathurst, ‘The UN War Crimes Commission’
(1945) 39 AJIL 565. On the effectiveness of the UNWCC see Tusa and Tusa, The
Nuremberg Trial, pp. 22--3; Telford Taylor, The Anatomy of the Nuremberg Trials (London:
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sixteen-member commission was ineffectual. It had been set up as a
covering mechanism by the Allies (in particular the United Kingdom),
who wished to be seen to be ‘doing something’ about the reports of
war crimes.222 However, the governments in exile had little authority
or power to help, and the other Allies had little interest supplying the
commission with evidence, personnel or support. This lack of support
contributed to the resignation of Sir Cecil Hurst from the UNWCC.223

The body itself ‘was criticised for its decision not to include the Holo-
caust within its purview . . . [and] . . . [b]y the time Nuremberg was in
the works, the UNWCC was unceremoniously killed off’.224

The Nuremberg IMT, which formed the cornerstone of the Allied pros-
ecution policy by the end of the war, was a creature created by treaty, the
1945 London Agreement.225 The negotiations for the London Agreement
were tense, as the Allies had very different ideas about the nature and
purpose of the trial. The Americans and Soviets, for example, entertained
considerable mutual suspicion. The Soviets thought the only utility of
the trial was to set the punishment of the already guilty. The Americans
wanted some semblance of a fair trial. There were also differences in
approach between the civil and common lawyers. That agreement was
reached at all is testimony to the more diplomatic members of the
delegations.226

Otto Kranzbühler, counsel for Karl Dönitz, questioned if the Nurem-
berg IMT was truly international, opining that it was merely a joint occu-
pation court.227 The ICTY took a similar view in the Tadíc Case, where the
Trial Chamber in that Case described the Nuremberg IMT as not ‘truly
international . . . [instead being] . . . multinational in nature, represent-
ing only part of the world community’.228 If this statement is taken as
denying the international nature of the Nuremberg IMT, it conflates the
question of whether or not the Nuremberg IMT was an international
court with that of whether it was truly global in scope. In retrospect,
although only the Allies were represented on the bench, it appears that
the Nuremberg IMT was an international court, as it was not in practice

222 Tusa and Tusa, The Nuremberg Trial, p. 22.
223 Tusa and Tusa, The Nuremberg Trial, p. 23. 224 Bass, Stay the Hand, p. 149.
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subordinated to the Control Council,229 and the London Agreement was
adhered to by a number of States which were not occupying powers.230

The creation of the Nuremberg IMT was extraordinary: an interna-
tional criminal tribunal applying international law directly. This, in
most ways, is the defining aspect of international criminal law, the direct
imposition of liability without any intercession of domestic legal orders;
the Nuremberg IMT can therefore be said to be the first pure example of
such liability in the modern legal world.231 The statement of the Nurem-
berg IMT that individuals have duties beyond domestic law232 and the
fact that crimes against humanity were criminal, according to Article
6(c) the IMT’s Charter ‘whether or not in violation of domestic law of
the country where perpetrated’ are entirely unambiguous affirmations
of the international responsibility of individuals.

The Tribunal had eight judges, four principal judges (one for each of
the major Allies (France, the USSR, the United Kingdom and the United
States) and four alternates (understudies drawn from the same States).
The indictment was received by the Tribunal on 10 October 1945, at its
official seat of Berlin. It contained four main charges based on Article 6
of the IMT’s Charter. Count one was the overall conspiracy, which was
dealt with at trial by the United States. Count two was Crimes Against
Peace. This count was dealt with by the United Kingdom. Count three
was war crimes, Count four Crimes Against Humanity. The prosecution
of these offences was split between France and the USSR, France
dealing with the Western zone of conflict, the USSR with the East.
Twenty-four defendants were arraigned before the Tribunal.233 There

229 Schwelb is a little less sure; see Egon Schwelb, ‘Crimes Against Humanity’ (1946) 23
BYBIL 178, 208--10.

230 Nineteen States other than the four major powers adhered to the London agreement.
231 Some doubted that such liability existed in 1945; see Herbert Kraus, ‘The Nuremberg
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13 De Paul LR 233, 243--4; Elizabeth Zoller, ‘The Status of Individuals Under
International Law’, in George Ginsburgs and Vladimir Kudriavtsev (eds.), The
Nuremberg Trial and International Law (Dordrecht: Martinus Nijhoff, 1990), p. 99, p. 100.
But see Hans Kelsen, ‘Collective and Individual Responsibility in International Law
with Particular Regard to the Punishment of War Criminals’ (1942--1943) 31 Cal LR
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Nuremberg’; Birkett, ‘International Legal Theories’, 325.
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Kaltenbrunner, Alfred Rosenberg, Hans Frank, Wilhelm Frick, Julius Streicher, Walter
Funk, Hjalmar Schacht, Karl Dönitz, Willem Raeder, Baldur von Schirach, Fritz
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was declared mentally incapable of standing trial, Robert Ley committed suicide in
custody, prior to the beginning of the trial.
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were also prosecutions of six criminal organisations.234 Having received
the indictment, the Tribunal moved to the city with which it is now
associated, Nuremberg.

The trial took place over ten months, and 403 open sessions. In the end
three of the defendants (Shacht, Fritzsche and von Papen) were acquit-
ted, three of the six indicted organisations (the Gestapo, the SS and
the Leadership corps of the Nazi party) were declared criminal. Of the
remaining defendants, twelve were sentenced to death and seven to peri-
ods of imprisonment ranging from ten years to life. The Soviet judge,
Major-General Nikitchenko, dissented from all the acquittals and the life
sentence for Rudolf Hess. He would have declared all the defendants and
organisations guilty, and sentenced Hess to death.

What actually happened at Nuremberg has been overshadowed by the
legacy it left.235 The Nuremberg legacy is a curate’s egg; allegations of
victor’s justice, and selective justice do have some purchase, as we will
see later. The trial process also had some faults,236 the crimes against
peace charge was, in truth, ex post facto,237 the crimes against humanity
charge was of uncertain provenance and, on some matters, the judg-
ment was less than candid.238 On the other hand, we cannot forget that
modern international criminal law finds its first real practical exam-
ple in the Nuremberg IMT and, contrary to the view of Hans Kelsen,239

the effect on international law of the IMT’s Charter and judgment was
profound.240
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There were plans for a second IMT at Nuremberg, which was intended
to prosecute the industrialists who had been involved in the Nazi pro-
gramme. However, the plans foundered owing to the incipient Cold War
rivalry that undermined any attempt at development of international
criminal law until the last decade of the twentieth century.241 It has
been suggested that this second IMT was sacrificed to the wish of some
of the Allies to ensure that businessmen who were being courted for the
reconstruction of Germany were not subject to prosecution.242

International tribunals were not the only or most prevalent response
to international crimes in the European sphere of the Second World
War. Many more Axis personnel were prosecuted at the national level.
In Germany, this was pursuant to Control Council Law 10.243 The closest
followers of this law were twelve US trials that took place in Nuremberg,
known as the ‘subsequent proceedings’. These included trials of Nazi doc-
tors and judges, the Einsatzgruppen (extermination squads) and members
of the German High Command. These trials have had a considerable
influence on international criminal law.244 Proceedings in the British
zone of Germany were carried out under the Royal Warrant of 1946;245

French and Soviet proceedings were less influenced by Control Council
Law 10. There were also a number of trials in the Netherlands, Poland
and other occupied countries.246 Although there were many such trials,
the later practice of the Allies has been criticised for releasing many of
those held in Germany before their sentences had been fully served.247

With the IMT and other proceedings we can see the beginning of
attempts in practice to co-ordinate prosecution of offenders at the
national and international levels. Control Council Law 10 had provisions
giving priority to the IMT over domestic prosecutions.248 The impact of
the factual and legal determinations of the IMT on domestic trials was
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variable, but not negligible.249 There was also co-ordination, as promised
in the Moscow Declaration, the highest-ranking offenders (or at least
some of them) being prosecuted in international proceedings, with those
considered less important being left to domestic trials. Similar policies
are at work in the ICTY and ICTR.250

The Pacific sphere and the Tokyo IMT

Whereas the Allies spoke of ‘punishment’ for Nazis from early on in the
Second World War, declarations on the Pacific sphere did not expressly
mention individual liability until late on.251 There were some statements
relating to prosecution of international crimes from the United States in
1942,252 but the first important multilateral declaration came in 1943.
This was the Cairo Declaration of 1 December, in which the United
Kingdom, United States and China promised to ‘restrain and punish
the aggression of Japan’ and to eject Japan from the territories it had
conquered.253 Although some later US declarations were contradictory
as to whether individual liability would be imposed,254 in May 1944 the
UNWCC set up a Far East division.255

The most important of the declarations was the Potsdam Declaration
of 25 July 1945.256 In this, the United States, United Kingdom and China
set out their terms of surrender for Japan.257 The most important part

249 See Adam Basak, ‘The Influence of the Nuremberg Judgment on the Practice of the
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Study in Security Council Action’ (1995) 6 DJICL 5, 7; Michael Bohlander, ‘Last Exit
Bosnia -- Transferring War Crimes Prosecution from the International Tribunal to
Domestic Courts’ (2003) 14 CLF 59.

251 Protests relating to violations of the laws of war were issued, though. R. John
Pritchard and Sonia M. Zaide (eds.), The Tokyo War Crimes Trial (New York: Garland,
1981), Vol 20. Judgment, pp. 48,648, 48,669, 48,683.

252 See Roosevelt’s comments, and Vice President Wallace’s address, ‘America’s Part in
World Reconstruction’, both quoted (without citation) in John Piccigallo, The Japanese
on Trial (Austin, TX: Texas University Press, 1979), p. 4.

253 Elizabeth Kopelman, ‘Ideology and International Law: The Dissent of the Indian
Justice at the Tokyo War Crimes Trial’ (1991) 23 NYUJILP 373, 386 notes that this is
not phrased in terms of individual liability.

254 Solis Horwitz, ‘The Tokyo Trial’ (November 1950) International Conciliation 465, 478. On
the period in question, see Joseph B. Keenan and Brendan F. Brown, Crimes Against
International Law (Washington, DC: Public Affairs Press, 1950), chapter 1.

255 See Bathurst, ‘The UN War Crimes Commission’, 570.
256 13 US Dept. of State Bulletin (29 July 1945), p. 137. Annex A-1 Vol. 7, p. 1. By this time,

the Allies in Europe had already agreed (in principle) to an international tribunal for
the major war criminals in Europe.

257 The USSR adhered to the declaration later, on its entry into the Pacific war (9 August
1945).
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of this Declaration was Principle 10, which promised that ‘stern jus-
tice shall be meted out to all war criminals including those who have
visited cruelties upon our prisoners’. This does not clearly mandate an
international judicial process but, given the timing and its reference to
‘stern justice’, some form of trial seemed likely.258 On 11 August, the
United Kingdom, United States, China and the USSR clarified what Gen-
eral MacArthur’s powers, as Supreme Commander for the Allied Powers
(SCAP) would be, by defining them to include the power to ‘take such
steps as he deems proper to effectuate the surrender terms’.259

On 14 August 1945, the Japanese government accepted the Potsdam
Declaration; the instrument of surrender was signed on 2 September
1945.260 On 21 September, the US Joint Chiefs of Staff ordered the inves-
tigation and arrest of all war crimes suspects. General MacArthur was
mandated to set up international courts for their trial. At this point,
although the directives were ‘known and approved’ by the other Allies,
they constituted unilateral action by the United States.261

The United States, United Kingdom and Soviet Union agreed to create
the ‘Far Eastern Commission’ (FEC) by declaration on 27 December.262

This set up a body of eleven States with the four major Allies having a
veto power. It issued directives for the occupation to the Allied Council
for Japan. The declaration also officially delegated the power to General
MacArthur to implement their directives and the terms of surrender.263

The nature of this was that the Allies granted the power to General
MacArthur to act on their behalf to implement the surrender terms
and any further directives they gave him. The instrument of surrender
amounted to a treaty between the Japanese authorities and the Allies.
The Allies then delegated the powers that they had in international
law to punish war crimes and those conceded to it by Japan to General
MacArthur, subject to their right to issue directives to him.

Under the powers granted to him, General MacArthur ordered the
creation of the Tokyo IMT ‘in order to implement the term of surrender

258 That earlier statements were equivocal was shown by the fact that many were
surprised by this part of the declaration. See Bernard V. A. Röling and Antonio
Cassese, The Tokyo Trial and Beyond: Reflections of a Peacemonger (Cambridge: Polity Press,
1993), p. 2.

259 13 US Dept. of State Bulletin (12 August 1945), p. 206.
260 13 US Dept. of State Bulletin (9 September 1945), p. 364 Annex A-2, pp. 7--11. It was

signed by Japan and General MacArthur, on behalf of the United States, United
Kingdom, USSR, China and the other united nations at war with Japan.

261 See Bathurst, ‘The UN War Crimes Commission’, 383; Horwitz, ‘The Tokyo Trial’, 480.
262 13 US Dept. of State Bulletin (27 December 1945), pp. 1027--32. China concurred in

the communiqué.
263 Ibid., Article VII B.5.
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which required the meting out of stern justice to war criminals’ on
19 January 1946.264 The trial began with the lodging of the indictment
with the Tokyo IMT, which occurred on 29 April 1946. The indictment
contained fifty-five counts, and the section on Crimes Against Peace
alone contained over 750 individual charges. Counts 1--36 related
to Crimes Against Peace and conspiracies to commit that crime.265

Counts 37--52 related to killings in an aggressive war. Conventional war
crimes, Crimes Against Humanity and their conspiracies were left to
the last three Counts (53--55). The Tribunal consisted of eleven judges,
drawn from the victor nations in the Pacific sphere.266 There were
twenty-eight defendants, of whom twenty-five remained at the time of
the judgment.267

The trial took over two-and-a-half years. The sheer magnitude of evi-
dence necessitated such a long trial: 4,336 exhibits were admitted, 419
witnesses testified in person and 779 witnesses gave evidence by affidavit.
All this led to a 1,218-page majority judgment, which upheld ten counts
of the indictment, finding all the accused guilty, albeit not as charged. It
sentenced seven defendants to death, one to twenty years imprisonment
one to seven years imprisonment and the rest to incarceration for life.
In addition to this there were three dissents, one concurring judgment
and one separate opinion, all of which varied in length and quality.

The main aspect of the trial was the focus on the crimes against
peace and conspiracy charges. This was ill-advised: these were the two
most controversial charges at Nuremberg, and turned out to be even

264 Special proclamation, Establishment of an International Military Tribunal for the Far
East, 19 January 1946, T. I. A. S. No. 1589 3. MacArthur was exercising powers
delegated to him (and not to the United States), and he was acting as an agent of the
Allied nations. See Hirota v. MacArthur 335 US 876; 93 L. Ed. 1903 at 1904.

265 The various itemised conspiracies under this heading are described by Ian Brownlie
as ‘incredibly artificial’; Ian Brownlie, International Law and the Use of Force By States
(Oxford: Clarendon, 1963), p. 203.

266 These being, Sir William Webb (Australia), E. Stuart McDougall (Canada), Ju-ao Mei
(China), Henri Bernard (France), Delfin Jaranilla (Philippines), Bernard V. A. Röling
(Netherlands), Erima H. Northcroft (New Zealand), I. M. Zaryanov (USSR), Lord Patrick
(United Kingdom), John P. Higgins (replaced by Major-General Myron C. Cramer)
(United States) and Radhabinodh M. Pal (India).

267 The defendants were Kenji Dohihara, Koki Hirota, Seishiro Itagaki, Heitaro Kimura,
Iwane Matsui, Akira Muto, Hideki Tojo, Sadao Araki, Kingoro Hashimoto, Shunroko
Hata, Kiichiro Hiranuma, Naoki Hoshino, Okinori Kaya, Koichi Kido, Kuniaki Koiso,
Jiro Minami, Takasumi Oka, Hiroshi Oshima, Kenryo Sato, Shigetaro Shimada, Toshi
Shiratori, Teiichi Suzuki, Yoshijiro Umezu, Shigenori Togo, Mamoru Shigemitsu.
Yosuke Matsuoka and Osami Nagano died during the trial. Shumei Okawa was
declared mentally unfit to stand trial and was removed from the trial. See Tokyo IMT
Judgment Transcript, pp. 48, 425.
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more so at Tokyo. The prosecution claimed that there had been a wide-
ranging conspiracy to go to war with, inter alia, the United Kingdom and
United States since 1928. Later on, even some of the prosecutors admit-
ted that there was no conclusive evidence of a plan going back that
far.268

The prosecution had taken a conspiracy theory approach to history in
their presentation of the case, and the majority opinion adopted that
framework. They were taken to task for their simplistic approach by
Judge Radhabinodh Pal, the Indian judge. Pal gave another interpreta-
tion of Japanese history, one influenced by his understandable dislike
of European colonialism in East Asia.269 If the majority was ready to
take the prosecution at face value, Pal was ready to believe anything the
defence told him.270 The Dutch judge, Bernard Röling steered a middle
path. Röling gave a more subtle reading of the facts, showing it was quite
late, and partially as a result of Allied actions, that plans for war had
ensued. Röling did not shy, however, from accepting the responsibility
of some of the Japanese leaders for the war.271

Less controversially, the majority also found a number of the defen-
dants responsible for war crimes such as the Bataan death march and
the rape of Nanking. There were some questions, raised by Judge Röling,
about whether five of the defendants, including Mamoru Shigemitsu
and Koki Hirota, should have been convicted, although he also thought
that other defendants (Oka, Sato and Shimada) had been wrongfully
acquitted of some of the war crimes charges.272

Judge Pal, on the other hand, said that no war crimes at all could
be placed at the door of the defendants, a position which was far less
defensible than his discussion of crimes against peace.273 To Pal, the trial
was victor’s justice, and selective.274 Pal incurred the wrath of one of his
fellow judges, Delfin Jaranilla, for his dissent, not least as Jaranilla had
been on the Bataan death march, and was unsympathetic to both Pal

268 Horwitz, ‘The Tokyo Trial’, 499. See also Piccigallo, The Japanese on Trial, p. 212.
269 See Levie, Terrorism in War, p. 152.
270 For contrasting views, see Kopelman, ‘Ideology’, 418--21 and the works cited therein;

Arnold Brackman, The Other Nuremberg: The Tokyo War Crimes Trial (New York: William
Morrow & Co., 1987), p. 391; Levie, Terrorism in War, pp. 151--2.

271 Dissenting Opinion of Judge Röling, p. 50.
272 Dissenting Opinion of Judge Röling, pp. 178--249.
273 See Levie, Terrorism in War, pp. 151--2. He also took a radically sceptical view of

witness evidence in sex offences; see Kelly D. Askin, War Crimes Against Women:
Prosecution in International Tribunals (The Hague: Kluwer, 1997), pp. 181--5.

274 See below, pp. 206--7.
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and the defendants.275 Jaranilla criticised the sentences on the ground
that they were over-lenient and insufficiently exemplary.276 It should be
questioned whether Jaranilla should have sat when he was a victim of
one of the crimes charged.

The trial itself took place in the former War Ministry buildings in
Tokyo. It seems likely that the reason for the choice of this venue was
an indelicate attempt to bring home to the world the complete defeat
of the Japanese military forces and government. The theatrical aspects
of the trial did not go unnoticed. Time magazine described the trial as
resembling ‘a third string road company of the Nuremberg show’.277

This aura did not escape the notice of at least two of the judges, Judge
Röling, for instance, considered that there were too many ‘Hollywood’
touches.278 The negative aspects of the theatrical atmosphere were crit-
icised by Judge Pal in his dissent, who criticised the trial as a crude
public morality play.279

Considerable doubts have been expressed about the conduct of the
proceedings.280 There were provisions for fair trial in the Tokyo IMT’s
Charter,281 but the trial was not conducted in accordance with even the
limited rights of defence granted in the Charter and international law at
the time. Two of the judges, Judge Pal and Judge Bernard both included
stinging critiques of the conduct of the trial in their dissents.282 Bernard
went as far as to say that ‘the procedure followed by the Prosecution and
by the Tribual . . . did not permit me to formulate a definite opinion’,
and refused to enter any decision on the guilt or innocence of the defen-
dants.283 Pal was, as ever, scathing.284

History has not been kind to the Tokyo IMT. It is almost as if the
Nuremberg and Tokyo IMTs are related in the manner that Dorian Gray
was to his painting. Whilst the missteps at Nuremberg have not truly

275 See Concurring Opinion of Judge Jaranilla, pp. 28--35.
276 Concurring Opinion of Judge Jaranilla, pp. 32--5, see Röling and Cassese, The Tokyo

Trial, pp. 29--30.
277 20 May 1946, p. 24. 278 Röling and Cassese, The Tokyo Trial, p. 20.
279 Dissenting Opinion of Judge Pal, pp. 1234--5.
280 See, for example, Gordon Ireland, ‘Uncommon Law in Martial Tokyo’ (1950) 4 Yearbook

of World Affairs 54; John Appleman, Military Tribunals and International Trials
(Indianapolis: Bobbs Merrill, 1954), pp. 252--7, 317. M. Cherif Bassiouni, ‘Nuremberg
40 Years Afterwards’ (1986) 80 Proceedings ASIL 59, 59, 64.

281 Tokyo IMT Charter, Article 13.
282 Dissenting Opinion of Judge Pal, pp. 280--8, Dissenting Opinion of Judge Bernard,

pp. 18--20.
283 Dissenting Opinion of Judge Bernard, p. 20.
284 Dissenting Opinion of Judge Pal, pp. 346--8.



d e v e l o p m e n t o f i n t e r n a t i o n a l c r i m i n a l l aw 47

undermined the image of the trial as basically fair, the Tokyo proceed-
ings have been secreted away, and appear worse after time.285 The Tokyo
trial is now almost totally ignored,286 something explained by Röling as
following from embarrassment at the trial on the part of some of the
prosecuting States.287 The fact that the dissents had openly stated some
of the IMT’s faults and, on the part of Pal, put the prosecuting nations
in the dock, did not endear the Tribual to its creators.288

There were also a large number of trials at the national level in the
Pacific sphere. The earliest of these, the US prosecutions of Generals
Yamashita and Homma in the Philippines, predated the Tokyo IMT289

and came very quickly after the Japanese defeat. Later, there were a num-
ber of trials by the United States290 and United Kingdom291 and other
States.292 A particularly interesting trial was the trial of Admiral Someyu
Toyoda before a panel of judges from Australia and the United States.
The general view of this trial seems positive, suggesting that it was
considered more independent than some of the earlier prosecutions,

285 Gerry J. Simpson, ‘War Crimes: A Critical Introduction’, in Timothy L. H. McCormack
and Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches
(The Hague: Kluwer, 1997), p. 2, states that Nuremberg is shadowed by its ‘morally
and legally defective twin at Tokyo’.

286 See Chihiro Hosoya, ‘Preface’, in Chihiro Hosoya, Yasuaki Onuma, Nisuke Ando and
Richard Minear (eds.), The Tokyo Trial: An International Symposium (Tokyo: Kodanasha
International, 1986), p. 1, p. 7. See also Arnold Brackman, The Other Nuremberg, pp. 19,
22.

287 Röling, in Röling and Cassese, The Tokyo Trial, p. 81, suggests that the US government
‘were perhaps a bit ashamed of what happened there . . . with all the . . . awkward
events’.

288 See Simpson, ‘War Crimes’, p. 26. Richard Minear, Victor’s Justice: The Tokyo War Crimes
Trial (Princeton: Princeton University Press, 1971), p. 33, repeats claims that the
United States deliberately prevented publication of Judge Pal’s dissent in Japan while
they were in occupation.

289 US v. Yamashita 327 US 1, 4 CRTWC 1. For critical reviews, see A. Frank Reel, The Case of
General Yamashita (Chicago: University of Chicago Press, 1949); Lawrence Taylor, A Trial
of Generals: Homma, Yamashita, MacArthur (South Bend, Indiana: Icarus, 1981),
pp. 149--68; Parks, ‘Command Responsibility’, 22--38.

290 See George E. Erickson, ‘US Navy War Crimes Trials (1945--1949) 5 Washburn Law
Journal 255; Timothy Maga, Judgment at Tokyo: The Japanese War Crimes Trials (Lexington:
Kentucky University Press, 2001); Robert W. Miller, ‘War Crimes Trials at Yokohama’
(1948--1949) 15 Brooklyn Law Review 19; Levie, Terrorism in War, pp. 155--72.

291 See Pritchard, ‘International Military Tribunal’, pp. 136--9; Levie, Terrorism in War,
pp. 173--6.

292 R. John Pritchard, ‘The International Military Tribunal for the Far East and the Allied
National War Crimes Trials in Asia’, in M. Cherif Bassiouni (ed.), International Law, III:
Enforcement (Ardsley: Transnational, 2nd edn., 1999), p. 109, pp. 134--6, Levie, Terrorism
in War, pp. 176--84; Piccigallo, The Japanese on Trial.
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perhaps because of its international composition.293 Again we can see
the creation of a co-ordinated approach between national and interna-
tional fora, assisted by the fact that those controlling the latter were
also going to use the former types of trial.

All the defendants tried before the Tokyo IMT were from the Class A
category, those suspected of crimes against peace. Those falling into the
B and C categories (i.e. not suspected of crimes against peace) were pros-
ecuted before national panels. As in Germany, there have been critiques
of the release policies of the Allies.294 The day after the death sentences
were carried out on those sentenced to capital punishment by the Tokyo
IMT, seventeen ‘Class A’ suspects were released without indictment.295

All those remaining in prison were released within ten years, irrespec-
tive of sentence. Such releases strengthened the view ‘that politics, not
justice was at stake here, that even after Japan’s surrender, the war was
continued for a while to satisfy the Allied desire for revenge against the
Japanese leaders’.296

The Cold War

At the start of the Cold War, there were moves to entrench the law iden-
tified at Nuremberg. The first of these was General Assembly Resolution
95(I) (1946), which ‘[a]ffirm[ed] the principles of international law recog-
nised by the Charter of the Nürnberg Tribunal and the Judgment of
the Tribunal’. Resolution 95(I) also directed the ILC to formulate those
principles.297 Despite some early doubts,298 this Resolution now forms

293 That was the intention; see Parks, ‘Command Responsibility’, 69--73, esp. 70. The idea
that international composition of a tribunal is likely to lead to a more objective
judgment is one that runs through international law; see Oscar Schachter, ‘The
Invisible College of International Lawyers’ (1977) 72 Northwestern University Law Journal
217, 223.

294 R. John Pritchard, ‘The Gift of Clemency Following the British War Crimes Trials in
the Far East 1946--1948’ (1996) 7 CLF 15.

295 See Kentaro Awaya, ‘In the Shadows of the Tokyo Trial’, in Chihiro Hosoya, Yasuaki
Onuma, Nisuke Ando and Richard Minear (eds.), The Tokyo Trial: An International
Symposium (Tokyo: Kodanasha International, 1986), p. 79, p. 83.

296 Röling, ‘Introduction’, in Chihiro Hosoya, Yasuaki Onuma, Nisuke Ando and Richard
Minear (eds.), The Tokyo Trial: An International Symposium (Tokyo: Kodanasha
International, 1986), p. 18.

297 UN Doc. A/64/Add.1. See Arthur Kuhn, ‘International Criminal Jurisdiction’ (1947) 41
AJIL 430.

298 See, e.g. Hans Ehard, ‘The Nuremberg Trial Against the Major War Criminals and
International Law’ (1949) 46 AJIL 223, 242.
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the backbone of the case for the contention that the innovations at
Nuremberg amounted to customary law.299 The ILC reported with its
formulation of those principles in 1950.300

In Resolution 280 (1948) the General Assembly asked the ILC to ‘study
the desirability and possibility of establishing an international judicial
organ for the trial of persons charged with genocide or other crimes’.301

In 1950, two Special Rapporteurs gave conflicting reports on the current
desirability of an international criminal court.302 After this, the ques-
tion was passed to a committee of seventeen State representatives in
the General Assembly, which produced two draft statutes in 1951 and
1953.303 Because of the Cold War, these proposals were stillborn, and in
1954 the question was shelved pending the drafting of a definition of
aggression.304

Substantive law developed at this time. Just prior to the postponement
of the international criminal court project, there had been the Genocide
Convention (in 1948) and the four Geneva Conventions of 1949.305 There
were some prosecutions for international crimes at this time, almost all
of Nazis.306 Prosecutions were undertaken in this time in Germany,307

299 Report of the Secretary General Pursuant to Paragraph 2 of Security Council
Resolution 808, UN Doc. S/25704, paras. 34--35.

300 1950 YBILC 852.
301 UN Doc. A/RES/280B (1948). In 1948, the Genocide Convention had suggested the

possibility of such a tribunal in Article VI.
302 Report of the International Law Commission on the Question of International

Criminal Jurisdiction, UN GAOR 5th Sess. UN Docs. A/CN.4/ 15 and 20. See Bengt
Broms, ‘The Establishment of an International Criminal Court’, in Yoram Dinstein
and Mala Tabory (eds.), War Crimes in International Law (The Hague: Martinus Nijhoff,
1996), p. 183, pp. 183--4.

303 Report of the Committee on International Criminal Jurisdiction, UN Doc. A/2136 and
Report of the 1953 Committee on International Criminal Jurisdiction, UN Doc. A/2638.

304 GA Resolution 898, UN Doc. A/2890. See Leila Sadat-Wexler, ‘The Proposed
International Criminal Court: An Appraisal’ (1996) 20 Cornell ILJ 665, 679--83.

305 See Roger S. Clark, Clark, ‘Offences of International Concern: Multilateral State Treaty
Practice in the Forty Years Since Nuremberg’ (1988) 57 Nordic JIL 49.

306 Gillian Triggs, ‘Australia’s War Crimes Trials: A Moral Necessity or Legal Minefield?’
(1987) 16 MULR 382; Gillian Triggs, ‘Australia’s War Crimes Trials: All Pity Choked’, in
Timothy L. H. McCormack and Gerry J. Simpson (eds.), The Law of War Crimes: National
and International Approaches (The Hague: Kluwer, 1997), p. 123; J. Martin Wagner, ‘US
Prosecution of Past and Future War Criminals and Criminals Against Humanity:
Proposals for Reform Based on the Canadian and Australian Experiences’ (1989) 29
VJIL 887.

307 See Dirk de Mildt, In the Name of the People: Perpetrators of Genocide in the Reflection of
their Post-War Prosecution in West Germany (The Hague: Martinus Nijhoff, 1996).
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but the most famous were probably the Eichmann308 Case in Israel
(Attorney-General of Israel v. Eichmann) and the Barbie (Fédération Nationale
des Déportes et Internes Résistants et Patriots v. Barbie) and Touvier trials in
France.309 Outside what might have been considered ‘unfinished busi-
ness’ from the war crimes programmes related to the Second World War,
there were a considerable number of prosecutions in the United States
for what amounted to war crimes, although they were prosecuted as
violations of the Uniform Code of Military Justice.310 The best known of
these were the Calley (1969) and Medina (1971) Cases,311 both of which
arose from the My Lai massacre.312 The Argentine prosecutions of the
leading members of the junta in the 1980s were also under domestic
law, although the acts amounted to international crimes.313

Prosecutions were the exception rather than the rule, and this led
some to question if there was any commitment to international crim-
inal law after Nuremberg.314 There was some truth in this. A number

308 36 ILR 18; see Helen Silving, ‘In re Eichmann: A Dilemma of Law and Morality’ (1961)
55 AJIL 307; Peter Papadatos, The Eichmann Trial (London: Stevens, 1961); Hannah
Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (Harmondsworth: Penguin,
1994).

309 Fédération Nationale des Deportes et Internes Résistants et Patriots v. Barbie 78 ILR 125. Leila
Sadat-Wexler, ‘The Interpretation of the Nuremberg Principles by the French Court of
Cassation: from Touvier to Barbie to Back Again’ (1994) 32 CJTL 289; Guyora Binder,
‘Representing Nazism: Advocacy and Identity at the Trial of Klaus Barbie’ (1989) 98
Yale LJ 1321.

310 See Gary D. Solis, ‘Military Justice, Civilian Clemency: The Sentences of Marine Corps
War Crimes in South Vietnam’ (2000) 10 TCLP 59. See generally, Benjamin Ferencz,
‘War Crimes Law and the Vietnam War’ (1968) 17 American University Law Review 403;
Telford Taylor, Nuremberg and Vietnam: An American Tragedy (Chicago: Quadrangle
Books, 1970).

311 US v. Calley (1969) 41 CMR 96; (1973) 46 CMR 1131; (1973) 48 CMR 19; US v. Medina
(1971) 43 CMR 243.

312 See Norman G. Cooper, ‘My Lai and Military Justice -- To What Effect?’ (1973) 59
Military LR 93; Matthew Lippman, ‘War Crimes, The My Lai Massacre and the
Vietnam War’ (1993) 1 SDJJ 295 and Kevin Bilton and Michael Sim, Four Hours in My
Lai (Harmondsworth: Penguin, 1993); W. Baird (ed.), From Nuremberg to My Lai (London:
Heath & Co., 1972); Alfred P. Rubin, ‘Legal Aspects of the My Lai Incident’ (1970) 49
OLR 260; Jordan J. Paust, ‘Legal Aspects of the My Lai Incident: A Response to
Professor Rubin’ (1971) 50 OLR 138.

313 Luis Moreno-Ocampo, ‘The Nuremberg Precedent in Argentina’ (1990) 11 NYLSJICL
357; Carlos S. Nino, Radical Evil on Trial (Yale: Yale University Press, 1996); Anthony
Garro, ‘Nine Years of Transition to Democracy in Argentina: Partial Failure or
Qualified Success?’ (1993) 31 CJTL 1; Anthony Garro and Henry Dahl, ‘Legal
Accountability for Human Rights Violations in Argentina: One Step Forward and Two
Steps Back’ (1987) 8 HRLJ 283.

314 Eugene Davidson, The Nuremberg Fallacy: Wars and War Crimes Since World War II
(New York: Macmillan, 1973).
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of academics, including Cherif Bassiouni,315 Robert Woetzel316 and ex-
Nuremberg prosecutor Benjamin Ferencz317 sought to keep the project
for an international criminal court going, but irrespective of the for-
titude with which they put forward their views, State officials heard
their calls pianissimo, if at all. Attempts by unofficial bodies, such as the
Russell Tribunal for Vietnam, to apply international criminal law did
not have much practical effect.318

Suggestions for the prosecution of Saddam Hussein in the aftermath
of the Gulf Conflict in 1990--1 came to nothing.319 In the end, the lack
of movement on an international criminal court was reflected in the
excision of material relating to Nuremberg from standard textbooks,320

and few could criticise Ian Brownlie for writing, in the fourth edi-
tion of his Principles of Public International Law, that ‘in spite of exten-
sive consideration of the problem in committees of the General Assem-
bly, the likelihood of setting up an international criminal court is very
remote’.321

The International Criminal Tribunal for the Former
Yugoslavia (ICTY)

It took the atrocities of the Yugoslav wars of dissolution322 to elicit an
international penal response. The history behind the creation of the
ICTY reveals certain similarities and differences to that preceding the
Nuremberg and Tokyo IMTs. One similarity to the two IMTs created in

315 See, for example, M. Cherif Bassiouni, A Draft International Criminal Code and Draft
Statute for an International Criminal Tribunal (Dordrecht: Martinus Nijhoff, 1987).

316 Julius Stone and Robert K. Woetzel, Towards a Feasible International Criminal Court
(Geneva: World Peace Through Law Institute, 1970).

317 Benjamin Ferencz, The International Criminal Court: A Step Towards World Peace (New
York: Oceana, 1980).

318 For a different view, see Richard Falk, ‘Keeping Nuremberg Alive’, in Richard A. Falk,
Friedrich V. Kratchowil and Saul H. Mendlovitz, International Law: A Contemporary
Conception (Boulder: Westview, 1985), p. 494.

319 See William V. O’Brien, ‘The Nuremberg Precedent and the Gulf War’ (1991) 31 VJIL
391; Louis R. Beres, ‘Toward Prosecution of Iraqi Crimes Under International Law:
Jurisprudential Foundations and Jurisdictional Choices’ (1991--1992) 22 CWILJ 127.

320 Colin Warbrick, ‘International Criminal Law’ (1995) 44 ICLQ 466, 466.
321 Ian Brownlie, Principles of Public International Law (Oxford: Clarendon Press, 4th edn.,

1990), pp. 563--4.
322 For an early discussion of the application of international law to the conflict, see

Jordan J. Paust, ‘Applicability of International Criminal Law to Events in Former
Yugoslavia’ (1994) 9 AUJILP 499.
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the aftermath of the Second World War was that the history of the
ICTY begins with public denunciations of the atrocities.323 The first rele-
vant resolution was Security Council Resolution 764,324 which demanded
compliance with humanitarian law in former Yugoslavia. When this had
no practical effect, the Security Council passed Resolution 771.325 This
required the parties to the conflict to cease their breaches of humani-
tarian law and gave a list of such violations. It also contained a request
to States to submit any ‘substantiated information’ on these violations
in their possession to the Security Council.326

In the face of the continued violations of humanitarian law the Secu-
rity Council passed Resolution 780.327 This created a Commission of
Experts to investigate and gather evidence of the violations of human-
itarian law in former Yugoslavia.328 Like the UNWCC, the Commission
was hamstrung by State ambivalence and lack of finance.329

Between the submission of the Commission of Experts’ interim and
final reports, the Security Council took the decision to take steps in Res-
olution 808 to bring into being an international criminal tribunal.330 To
begin the process of creating the tribunal, the resolution asked the Sec-
retary General to prepare a report within sixty days on how to establish
an international criminal tribunal. When the Secretary General reported
back, he included a draft statute for the tribunal. This was adopted

323 On the following resolutions and the events leading up to the creation of the ICTY,
see John C. O’Brien, ‘The International Tribunal for Violations of International
Humanitarian Law in the Former Yugoslavia’ (1993) 77 AJIL 639, 639--42; Virginia
Morris and Michael P. Scharf, An Insider’s Guide to the International Criminal Tribunal for
Former Yugoslavia (Ardsley: Transnational, 1995), chapter 2; M. Cherif Bassiouni and
Peter Manikas, The Law of the International Criminal Tribunal for Yugoslavia (Ardsley:
Transnational, 1996), chapter 2; Michael P. Scharf, Balkan Justice: The Story Behind the
First International Trial Since Nuremberg (Durham, NC: North Carolina University Press,
1997), chapter 4; On the response of other organisations or UN bodies, see Payam
Akhavan, ‘Prosecuting War Crimes in the Former Yugoslavia: A Critical Juncture for
the New World Order’ (1993) 15 HRQ 262.

324 UN Doc. S/RES/764. 325 UN Doc. S/RES/771.
326 As Morris and Scharf note, An Insider’s Guide, p. 23, the lack of definition of

‘substantiated information’ led to conflicting State interpretations of the type of
information requested.

327 UN Doc. S/RES/780.
328 On the Commission, see M. Cherif Bassiouni, ‘The United Nations Commission of

Experts Established Pursuant to Security Council Resolution 780’ (1994) 88 AJIL 784;
William J. Fenrick, ‘In the Field With UNCOE: Investigating Atrocities in the Territory
of Former Yugoslavia’ (1994) 34 RIDMDG 33; Scharf, Balkan Justice, chapter 3.

329 See Bassiouni, ‘From Versailles’, 39 (‘there is an uncanny resemblance between the
problems facing the Commission of Experts and those of the UNWCC’) and 41.

330 UN Doc. S/RES/808.
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unanimously by the Security Council in Resolution 827, which created
the ICTY.331

In the Secretary General’s report accompanying the ICTY Statute the
possibility of using a treaty to set up the ICTY was canvassed, as this
would be ‘the approach which, in the normal course of events, would
be followed in establishing an international tribunal’.332 In the circum-
stances, the Secretary General thought this would take too long and,
tellingly, there was ‘no guarantee that ratifications . . . [would be] . . .
received from those States which should be parties to the treaty’.333 As a
result the Secretary General recommended the creation of the ICTY by
the Security Council, on the basis of its Chapter VII powers.334

The Security Council established the ICTY by Resolution 827. In the
meeting preceding the passing of that Resolution, Brazil and China both
questioned whether the Security Council had the authority to set up an
international criminal tribunal under Chapter VII,335 but neither con-
sidered their reservations fundamental enough to vote against the Res-
olution. The legality of the creation of the Tribunal has caused some
controversy, and was challenged by the defendant in the Tadíc Case.336

The first ground of challenge was that the Security Council was not
mandated by the framers of the Charter to create a tribunal.337 The
framers never considered the matter,338 but the Charter is not an origi-
nalist document, to be interpreted solely in accordance with the will of
the drafters in 1945.339 As Oscar Schachter said, ‘the Charter is surely not

331 UN Doc. S/RES/827.
332 Report of the Secretary General Pursuant to Security Council Resolution 808, UN Doc.

S/25704, para. 19. The CSCE had previously suggested a treaty for the creation of the
ICTY, and had drafted one. See UN Doc. S/RES/25307.

333 Ibid., para. 20.
334 Ibid., para. 22. See Adam Roberts ‘The Laws of War: Problems of Implementation in

Contemporary Conflicts’ (1995) 6 DJCIL 11, 64.
335 S/PV, 3217, pp. 20--2.
336 Prosecutor v. Tadíc, Decision on Interlocutory Appeal on Jurisdiction, IT-94-1-AR72,

2 October 1995, para. 33.
337 Prosecutor v. Tadíc, ibid. para. 32. See also the comments of Brazil at UN SCOR 47th

Sess. S/PV. 3175, p. 4, and China at S/PV. 3217, pp. 20--1.
338 Hazel Fox considers this an important argument against the lawfulness and

legitimacy of the ICTY; Hazel Fox, ‘The Objections to Transfer of Criminal
Jurisdiction to the UN Tribunal’ (1997) 46 ICLQ 434, 435.

339 Brian Urquhart, ‘The United Nations and International Security after the Cold War’,
in Adam Roberts and Benedict Kingsbury, United Nations, Divided World (Oxford: Oxford
University Press, 2nd edn., 1993), p. 81, p. 91; Rosalyn Higgins, ‘The Development of
International Law Through the Political Organs of the United Nations’ (1965) 69
Proceedings ASIL 116, 119.
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to be construed like a lease of land or an insurance policy, it is a consti-
tutional instrument whose broad phrases were designed to meet chang-
ing circumstances for an undefined future’.340 The Charter grants the
Security Council authority to determine, within broad parameters, what
response to make to specific threats to international peace and security.
Christopher Greenwood is correct, ‘there seems no reason in principle
why the Security Council, if it considers that the creation of a judi-
cial instrument is necessary for it to effectively perform its functions in
respect of peace and security, should not create such an instrument’.341

The legal basis for the Security Council’s creation of the ICTY was
generally supported by States342 (particularly in the General Assembly)343

and has been entrenched by the repetition of the actions for the ICTR344

and the provisions of the ICC Statute allowing the Council to send cases
to the ICC.345 As the ICTY was set up by an organ of an international
organisation under the powers delegated to it by States under a treaty,
its basis is international. The method of creation of the ICTY is more
reminiscent of the method of creation of the Tokyo IMT than it is of the
Nuremberg ‘precedent’. As the jurisdiction, practice and record of the
ICTY will be the subject of comment later in this book, no more need
be said here.346

The International Criminal Tribunal for Rwanda (ICTR)

Soon after the creation of the ICTY, another conflict arose that shocked
many States, to which the response from the Security Council showed

340 Oscar Schachter, ‘Review of Kelsen, The Law of the United Nations’ (1951) 60 Yale LJ
189, 193.

341 Christopher J. Greenwood, ‘The Development of International Humanitarian Law by
The International Criminal Tribunal for the Former Yugoslavia’ (1998) 2 MPYBUNL 97,
104.

342 See Paul C. Szasz, ‘Centralized and Decentralized Law Enforcement, The Security
Council and the General Assembly Acting Under Chapters VII and VIII’, in Jost
Delbrück (ed.), Allocation of Law Enforcement Authority in the International System (Berlin:
Duncker & Humblot, 1995), p. 17, p. 33.

343 GA Resolution 48/88, UN Doc. A/RES/48/88, welcomed the creation of the ICTY.
344 See below, pp. 54--6. 345 See below, p. 225.
346 For general accounts, see William J Fenrick, ‘The Development of the Law of Armed

Conflict through the Jurisprudence of the International Criminal Tribunal for the
Former Yugoslavia’ (1998) 3 JACL 197; Kelly D. Askin, ‘Reflections on Some of the Most
Significant Achievements of the ICTY’ (2003) 37 NELR 903; Geoffrey R. Watson, ‘The
Changing Jurisprudence of the International Criminal Tribunal for the Former
Yugoslavia’ (2003) 37 NELR 871; Mark A. Drumbl, ‘Looking Up, Down and Across: The
ICTY’s Place in the International Legal Order’ (2003) 37 NELR 1037. A very useful
symposium can be found in (2004) 2 JICJ 353--597.
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the impact of the creation of the ICTY. In Rwanda, genocide was per-
petrated in full view of the United Nations. Early in the genocide ten
UN peacekeepers had been killed. Within a fortnight this had led to the
reduction of the UN peacekeeping force from over 1,500 to 270 by virtue
of Resolution 912.347 The Council began its action in response to the
atrocities in Rwanda quietly. As in Yugoslavia, it began by condemning
violations of humanitarian law (not genocide, which was conspicuously
absent from the statement) in Rwanda, but only in a Presidential state-
ment.348 Fear of the spectres of selectivity and Eurocentrism helped give
momentum to the drive to set up a tribunal for Rwanda.349 Stung by
criticism after the Rwandan Patriotic Front (RPF) had asked for an inter-
national tribunal, the Security Council mandated the Secretary General
to investigate the Rwandan situation.350

The Secretary General’s Special Rapporteur for Rwanda broke the UN
linguistic taboo surrounding the description of the killings in Rwanda
as genocide. Soon after, the Security Council passed Resolution 925,351

which acknowledged that genocide had occurred.352 From this, the Secu-
rity Council (not without reservations) went on to create a Commission
of Experts for Rwanda.353 As in Yugoslavia, in between the submission
of the interim and final report of the Commission, the Security Council,
responding to many calls for an international tribunal, including one
from the new government of Rwanda,354 passed Resolution 955.355 This
created the ICTR, and annexed its Statute. The Statute was drafted not
by the Secretary General, but by New Zealand and the United States,
with input from the (new) Rwandan government.356 The legal authority

347 UN Doc. S/RES/912.
348 UN Doc. S/PRST/1994/21. See Jaana Karhilo, ‘The Establishment of the International

Criminal Tribunal for Rwanda’ (1995) 64 Nordic JIL 683, 689--90.
349 Antonio Cassese, ‘From Nuremberg to Rome: International Military Tribunals to the

International Criminal Court’, in Antonio Cassese, Paula Gaeta and John R. W. D.
Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford:
Oxford University Press, 2002), p. 3, p. 14.

350 Resolution 918, UN Doc. S/RES/918. See Karhilo, ‘The Establishment’, 689.
351 UN Doc. S/RES/925.
352 Virginia Morris and Michael P. Scharf, The International Criminal Tribunal for Rwanda

(Ardsley: Transnational, 1998), pp. 59--64.
353 Resolution 935, UN Doc. S/RES/935. See Morris and Scharf, The International Criminal

Tribunal for Rwanda, p. 65.
354 Letter Dated 28 September 1994 from the Permanent Representative of Rwanda to the

United Nations Addressed to the President of the Security Council, UN Doc.
S/1994/1115.

355 UN Doc. S/RES/955. See Morris and Scharf, The International Criminal Tribunal for
Rwanda, pp. 65--73.

356 Roy S. Lee, ‘The Rwanda Tribunal’ (1996) 9 LJIL 37, 39.
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did not come from the consent of Rwanda, but Chapter VII of the UN
Charter.357

The legal basis of the ICTR is therefore the same as that of the ICTY.358

In Prosecutor v. Kanyabashi, the defendant challenged the creation of the
tribunal on the basis of an alleged lack of a threat to international
peace and security and a suggestion that the Security Council could not
create a court. The ICTR dealt with his contentions in a rather summary
fashion, refusing to second-guess the Council at all.359 The Trial Chamber
claimed that the determination of a threat to the peace was totally
within the discretion of the Security Council,360 and that as Article 41
of the UN Charter was not exhaustive, the Security Council could choose
to create the Tribunal.361

The legality of the ICTR’s creation was perhaps less controversial, given
that the precedent had already been set in 1993. In the Security Council,
both Brazil and China repeated their reservations about the legality of
the creation of international courts by the Security Council.362 Again,
however, they did not vote against the creation of the court.363 One
country outside the Security Council queried the creation of the ICTR.
This was Kenya; after discussions with the Security Council, Kenya offi-
cially accepted the legality of the Tribunal.364 The power of the Security
Council to create such tribunals pursuant to Chapter VII appears to have
been confirmed by the creation of the ICTR. As with the ICTY, since the
record of the ICTR will be discussed later, further comment here would
be superfluous.365

357 Larry Johnson, ‘The International Tribunal for Rwanda’ (1996) 67 RIDP 211, 215; Lee,
‘The Rwanda Tribunal’, 41.

358 Secretary General’s Report, paras. 8--9.
359 Prosecutor v. Kanyabashi, Decision on the Defence Motion on Jurisdiction ICTR-96-15-T,

18 June 1997, paras 17--32; Virginia Morris, ‘International Decisions, Prosecutor v.
Kanayabashi’ (1998) 92 AJIL 66. See similarly Prosecutor v. Karemera, Decision,
ICTR-98-44-T, 25 April 2001, para. 25.

360 Prosecutor v. Kanyabashi, para. 20. 361 Ibid.
362 S/PV.3453 pp. 6--7, 7 resp. See Daphna Schraga and Ralph Zacklin, ‘The International

Criminal Tribunal for Rwanda’ (1996) 7 EJIL 501, 505.
363 China abstained on Resolution 955, on different grounds (that more consultation to

accommodate Rwanda should have been undertaken. (S/PV. 3453, p. 7)).
364 Letter Dated 11 October 1995 From the Permanent Representative of Kenya to the

United Nations Addressed to the President of the Security Council, UN Doc.
S/1995/861. See Morris and Scharf, The International Criminal Tribunal for Rwanda,
pp. 656--7.

365 Although see generally, José E. Alvarez, ‘Crimes of Hate/Crimes of State, Lessons from
Rwanda’ (1999) 24 Yale JIL 365; Christina M. Carroll, ‘An Assessment of the Role and
Effectiveness of the International Criminal Tribunal for Rwanda and the Rwandan
National Justice System in Dealing With the Mass Atrocities of 1994’ (2000) 18 BUILJ
163.
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The International Criminal Court (ICC)

After 1954, nothing of note about an international criminal court
occurred in official fora until 1989. Then, in response to the request
of a coalition of sixteen Caribbean and Latin American States (led by
Trinidad and Tobago), the General Assembly asked the ILC to look at the
possibility of an international criminal court to enforce the draft code
of offences against the peace and security of mankind.366 Their reason
for suggesting this extraordinary act of revival was not the protection of
human rights, or the enforcement of international criminal law in the
sense it is used in this book, but to create a collaborative measure for
enforcing national laws based on the 1988 Vienna Convention Against
the Illicit Trafficking in Narcotic Drugs and Psychotropic Substances.367

This was suggested as a means for countries whose judicial systems were
unable to cope with the power and influence of rich drug barons, and to
ensure that prosecution occurred in an independent forum, less subject
to the pressures that could be brought to bear on national politicians,
judges and prosecutors. The suggestion coincided with an upturn in
academic interest in the idea.368

Some progress had been made by 1992,369 when the General Assem-
bly asked the ILC to begin work on a draft statute,370 but many States
remained sceptical, and some were actively opposed.371 The debates in
the ILC were ‘going around in circles and getting nowhere’.372 By 1993,

366 GA Resolution 44/39, UN Doc. A/RES/44/39. Before this, Professor Bassiouni had been
asked, by the UN Mission for Human Rights, to prepare a draft statute for a court to
implement the Apartheid convention (UN Doc. E/CN.4/1416) (1980). Nothing was done
about his proposal. See M. Cherif Bassiouni and Christopher Blakesley, ‘The Time has
Come for an International Criminal Court’ (1992) 25 VJTL 151, 157.

367 1019 UNTS 175.
368 John Dugard, ‘Obstacles in the Way of an International Criminal Court’ (1997) 56

Cambridge LJ 329, 330, notes a political upturn towards the idea in the 1980s. See
also William N. Giniaris, ‘The New World Order and the Need for an International
Criminal Court’ (1992--1993) 16 Fordham ILJ 88.

369 See Benjamin Ferencz, ‘An International Criminal Code and Court: Where They Stand
and Where They’re Going’ (1992) 30 CJTL 375.

370 GA Resolution 47/33, UN Doc. A/RES/47/33. On the ILC’s efforts see James Crawford,
‘The Work of the International Law Commission’, in Antonio Cassese, Paula Gaeta
and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court: A
Commentary (Oxford: Oxford University Press, 2002), p. 23.

371 Ferencz, ‘An International Criminal Code’, 387--90; Michael P. Scharf, ‘The Jury is Still
Out on an International Criminal Court’ (1991) 1 DJCIL 135; Michael P. Scharf,
‘Getting Serious About an International Criminal Court’ (1994) 6 Pace ILR 103,
103--4.

372 Ferencz, ‘An International Criminal Code’, 390. This was partially as a result of the
United States deliberately raising problems, but not answers, in an effort to stall
matters, Scharf, ‘Getting Serious’, 105.
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and partially as a result of the creation of the ICTY, States (particularly
the United States) began to become more flexible.373 Concern had been
expressed about the selective nature of ad hoc responses.374 The quick
creation of the ICTY also showed that such an institution could be cre-
ated, and the Statute provided a template, at least concretising the issues
involved in the creation of an international criminal court.375

Media coverage of international crimes in Yugoslavia and Rwanda,
alongside the creation of the ICTY also stimulated interest in civil soci-
ety, especially in the NGO community, which played a generally positive
role in the development of the ICC Statute.376 ‘What started out in 1993
as mostly a public relations ploy, namely to create an ad hoc tribunal to
appear to be doing something about human rights violations in Bosnia
without major risk, by 1998 had become an important global movement
for international criminal justice’.377 In 1993, the shifting views of many,
although by no means all, States led the ILC to come up with a draft
statute that borrowed heavily from that of the ICTY.378

In response, the General Assembly asked the ILC to complete its work
on the statute by 1994.379 The ILC adopted a draft statute on time,380

the General Assembly set up an ad hoc committee of States to look at
the matter,381 then in 1995 set up the Preparatory Committee for an

373 Scharf, ‘Getting Serious’, 106--7.
374 Ian Brownlie, Principles of International Law (Oxford: Oxford University Press, 5th edn.,

1998), p. 568.
375 On this, see Robert Cryer, ‘Human Rights and the Question of International Courts

and Tribunals’, in Michael Davis, Wolfgang Dietrich, Dieter Sepp and Bettina
Scholdan (eds.), International Intervention in the Post-Cold War World (Armonk, New York:
M. E. Sharpe, 2003), p. 60.

376 On this, see William R. Pace and Jennifer Schense, ‘The Role of Non-Governmental
Organisations’, in Antonio Cassese, Paula Gaeta and John R. W. D Jones (eds.), The
Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), p. 105.

377 David Forsythe, Human Rights in International Relations (Cambridge: Cambridge
University Press, 2000), p. 221 contra David J. Scheffer, ‘Three Memories of the Year of
Origin, 1993’ (2004) 2 JICJ 353, 353--7.

378 Report of the ILC on the Work of its Forty-Fifth Session, Report of the Working Group on a
Draft Statute for an International Criminal Court, UN Doc.
A/48/CN.4/Ser.A/1993/Add.1, pp. 100--32. See James Crawford, ‘The ILC’s Draft Statute’.
For criticism, see Scharf, ‘Getting Serious’, 109--18.

379 GA Resolution 48/31, UN Doc. A/RES/48/31.
380 Report of the ILC on the Work of its Forty-Sixth Session, UN Doc. A/49/10. See J. Crawford,

‘The ILC Adopts a Statute for an International Criminal Court’ (1995) 89 AJIL 404;
Sadat-Wexler, ‘The Proposed International Criminal Court’, 685--726.

381 GA Resolution 49/53; UN Doc. A/RES/49/53; M. Cherif Bassiouni, ‘Observations
Concerning the 1997--8 Preparatory Committee’s Work’, in M. Cherif Bassiouni (ed.),
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International Criminal Court (PREPCOM). This was mandated to look at
the ILC Draft and to try to come up with a consolidated text of proposals
for an international conference to create a treaty for an international
criminal court.382 This was done for the Rome Conference on an Interna-
tional Criminal Court, which met in June--July 1998 and which adopted
the Rome Statute of the International Criminal Court.383 In accordance
with Article 126, the Rome Statute came into force on 1 July 2002, shortly
after the deposit of the sixtieth instrument of ratification.384 To prepare
for this eventuality, the Preparatory Commission (also called PREPCOM)
worked on a number of matters, including the Elements of Crimes and
Rules of Procedure and Evidence for the ICC.385

The International Criminal Court: Observations and Issues Before the Preparatory Committee;
and Administrative and Financial Implications 13 Nouvelles Etudes Pénales, (Chicago: Erès,
1997), p. 5, pp. 8--9, claims that this was a stalling movement by recalcitrant
States.

382 GA Resolution 50/46; UN Doc. A/RES/50/46; the mandate was extended by GA
Resolution 51/207, UN Doc. A/RES/51/207, On the PREPCOM’s work, see Report of the
Preparatory Committee on the Establishment of an International Criminal Court, UN Doc.
A/51/22; Adriaan Bos, ‘From the International Law Commission to the Rome
Conference (1994--1998)’, in Antonio Cassesse, Paula Gaeta and John R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford
University Press, 2002), p. 35 and Christopher Keith Hall, ‘The First Two Sessions of
the Preparatory Committee on the Establishment of an International Criminal Court’
(1997) 91 AJIL 177; Christopher Keith Hall, ‘The Third and Fourth Sessions of the
Preparatory Committee for an International Criminal Court’ (1998) 92 AJIL 124;
Christopher Keith Hall, ‘The Fifth Session of the Preparatory Committee on the
Establishment of an International Criminal Court’ (1998) 92 AJIL 331. Christopher
Keith Hall, ‘The Sixth Session of the UN Preparatory Committee on the Establishment
of an International Criminal Court’ (1998) 92 AJIL 548; Andreas Zimmerman, ‘The
Creation of a Permanent International Criminal Court’ (1998) 2 MPYBUNL 169.

383 A/CONF.183/9. On the drafting process, see Philippe Kirsch and John T. Holmes, ‘The
Rome Conference on an International Criminal Court: The Negotiating Process’ (1999)
93 AJIL 2; M. Cherif Bassiouni, ‘Negotiating the Treaty of Rome on the Establishment
of an International Criminal Court’ (1999) 32 Cornell ILJ 443; Immi Tallgren, ‘We Did
It? The Vertigo of Law and Everyday Life at the Diplomatic Conference on the
Establishment of an International Criminal Court’ (1999) 12 LJIL 683. For a US view,
see David J. Scheffer, ‘The United States and the International Criminal Court’ (1999)
93 AJIL 12.

384 Ten instruments were simultaneously deposited on 11 April 2002, taking the number
from fifty-six to sixty-six.

385 On the work of the PREPCOM, see Philippe Kirsch and Valerie Oosterveld, ‘The
Post-Rome Preparatory Commission’, in Antonio Cassese, Paula Gaeta and John
R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary
(Oxford: Oxford University Press, 2002), p. 93; Christine Byron and David Turns, ‘The
Preparatory Commission for the International Criminal Court’ (2001) 50 ICLQ 420;
Christopher Keith Hall, ‘The First Five Sessions of the Preparatory Commission for the
International Criminal Court’ (2000) 94 AJIL 773.
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Other developments in the post-Cold War era

Alongside, and at times inspired by, developments in international
enforcement of international criminal law, there has since 1990 also
been increasing activity at the national (or in one case part-national,
part-international) level dealing with international crimes. Early in the
final decade of the twentieth century, the programmes of prosecutions
of Nazis continued in a few States (Canada and the United Kingdom
in particular), with the Finta (R. v. Finta) and Sawoniuk (R. v. Sawoniuk)
Cases.386 Both related to local police officials in Eastern Europe, who
were prosecuted for their parts in the Holocaust. Finta was acquitted
in a controversial 1994 decision of the Canadian Supreme Court, Sawo-
niuk was convicted and his appeal dismissed in 2001.387 In France, the
issue of Vichy France was finally faced head-on in the Papon Case.388

Prosecutions of Nazis became more difficult and, owing to the advanced
age of the defendants and suspects, were all but brought to an end by
the turn of the millennium.389 These prosecutions did not reignite the
debate about prosecution of international crimes more generally. It was
after the creation of the ICTY and ICTR that there was a clear move-
ment towards prosecution of international crimes. Many of these were
of suspects from former Yugoslavia and Rwanda, a point that will be
returned to in chapter 2. Not all were, however. Ethiopia began prosecu-
tions of the former Derg government in the 1990s.390 Of the attempts at
prosecuting international crimes, the 1999 arrest and extradition pro-
ceedings involving Augusto Pinochet, ex-Head of State of Chile must also
be noted.391

386 104 ILR 285; see David Matas, ‘The Case of Imre Finta’ (1994) 34 University of New
Brunswick Law Review 281; Matthew Lippman, ‘The Pursuit of Nazi War Criminals in
the United States and in Other Anglo-American Legal Systems’ (1998) 29 CWILJ 1;
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387 R v. Sawoniuk (2001) 2 Cr App R. 220.
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2000).
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been disbanded Luc Reydams, Universal Jurisdiction, International and Municipal Legal
Perspectives (Oxford: Oxford University Press, 2003), p. 205.

390 See Julie V. Mayfield, ‘The Prosecution of War Crimes and Respect for Human Rights:
Ethiopia’s Balancing Act’ (1995) 9 Emory ILR 553; T. Sverdrup Engelsjøhn, ‘Ethiopia --
War Crimes and Violations of Human Rights’ (1995) 34 RIDMDG 9; Wondwossen L.
Kidane, ‘The Ethiopian “Red Terror” Trials’, in M. Cherif Bassiouni (ed.), Post Conflict
Justice (Ardsley: Transnational, 2002), p. 667.

391 See generally, Fiona Webber, ‘The Pinochet Case, The Struggle for the Realisation of
Human Rights’ (1999) 26 Journal of Law and Society 523; Michael Byers, ‘The Law and
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In the post-Rome era, there have been a number of other develop-
ments in international criminal law, primarily at the national level,
although often with an international element. The primary examples of
such developments are the prosecutions in Sierra Leone, Cambodia, East
Timor and Kosovo. There have also been further examples of domestic
trials, for example in Indonesia. Whether these represent an advance
or retrenchment of international criminal law remains a matter of
dispute.392

Sierra Leone393

Although the conflict in Sierra Leone began in 1991, it was not until
mid-2000 that any real moves were made towards accountability. Then
in response to a request from the Government of Sierra Leone to the UN
Secretary General for assistance in setting up a court to try offences com-
mitted in its civil war,394 the Security Council passed Resolution 1315. In
contradistinction to the resolutions creating the ICTY and ICTR, Resolu-
tion 1315 does not provide the legal basis of the Special Court for Sierra
Leone.395 The Resolution requested that the Secretary General negotiate
with Sierra Leone, and recommend further action to the Council. The
Secretary General did this, producing the Report of the Secretary General
on the Establishment of a Special Court for Sierra Leone on 4 October
2000.396 This report, to which was annexed a draft Agreement between
the United Nations and Sierra Leone and a draft Statute for the Special
Court, provided the basis for negotiations in the Security Council.
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394 S/2000/786.
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Leone’, 14 August 2000, http://news.bbc.co.uk/hi/english/world/africa/newsid/879000/
879825.stm.

396 Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone, 4
October 2000, UN Doc. S/2000/915. On this see Michaela Frulli, ‘The Special Court for
Sierra Leone: Some Preliminary Comments’ (2000) 11 EJIL 857.
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The Security Council responded to the Report in a letter to the Secre-
tary General dated 22 December 2000,397 which asked the Secretary Gen-
eral to make certain alterations to the draft Agreement and Statute. After
some more alterations, an agreement was signed between the United
Nations and Sierra Leone, which formed the legal basis of the Special
Court for Sierra Leone, on 16 January 2002.398 In the Sierra Leonean
domestic sphere, the legal basis is the Special Court Agreement, 2002,
Ratification Act 2002.399

The Court itself is neither fully national nor international, it is a
‘treaty-based sui generis court of mixed jurisdiction and composition’.400

It is fully a part of neither UN nor Sierra Leonean legal systems. The
judicial arm of the court is made up of a trial chamber and an appeals
chamber, both of which are composed of judges appointed separately
by the Secretary General and the Sierra Leonean government.401 Simi-
larly, while the prosecutor was appointed by the Secretary General, his
deputy was appointed by Sierra Leone.402 The Registrar is a UN official.403

The Special Court has jurisdiction over those who ‘bear the greatest
responsibility for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since
30 November 1996’.404

The nature of the court, being set up by treaty between the United
Nations and Sierra Leone, means not only that primacy is limited to
Sierra Leone courts, but so is the duty to co-operate with the Court.405

The Security Council could have decided to impose a duty to co-operate

397 UN Doc. S/2000/1234.
398 Agreement Between the United Nations and the Government of Sierra Leone on the

Establishment of a Special Court for Sierra Leone (2001). On the special Court, see
Suzannah Linton, ‘Cambodia, East Timor and Sierra Leone: Experiments in
International Criminal Justice’ (2001) 12 CLF 185, 231--41; Jennifer L. Poole,
‘Post-Conflict Justice in Sierra Leone’, in M. Cherif Bassiouni (ed.), Post Conflict Justice
(Ardsley: Transnational, 2002), p. 593; Stuart Beresford, ‘The Special Court for Sierra
Leone: An Initial Comment’ (2001) 14 LJIL 365; Nicole Fritz and Alison Smith,
‘Current Apathy for Coming Anarchy: Building the Special Court for Sierra Leone’
(2001) 25 Fordham ILJ 391.

399 Supplement to Sierra Leone Gazette CXXX, 7 March 2002.
400 Sierra Leone Report, para. 9. The Court considers itself a fully international tribunal,

see Prosecutor v. Taylor, Decision on Immunity, SCSL-2003-01-I, 31 May 2004.
401 Agreement, Article 2, Special Court Statute, Article 12, See Cryer, ‘A Special Court’,

pp. 437--8.
402 Agreement, Article 3, Special Court Statute, Article 15.
403 Agreement, Article 4, Special Court Statute, Article 16.
404 Agreement, Article 1(1), Special Court Statute, Article 1.
405 Agreement, Article 17; See Frulli, ‘The Special Court’, 861--2.
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on all States, in line with those relating to the ICTY and ICTR, but it did
not.406 The implications of this became very clear in 2003 when, as part
of the deal that persuaded the President of Liberia, Charles Taylor, who
had been indicted by the Special Court, to leave power, Nigeria offered
him ‘exile’ there, apparently beyond the reach of the Special Court.

The Court has jurisdiction over three sets of crimes, two interna-
tional, one national. The first set is crimes against humanity (Article 2).
The Special Court is also given jurisdiction over violations of Common
Article 3 and Additional Protocol II by Article 3 of its Statute. Article 4
of the Statute grants the Court jurisdiction over three named viola-
tions of international humanitarian law. According to the Secretary
General’s report, as there was no evidence of genocide in Sierra Leone,
and the Security Council did not mention genocide in Resolution 1315,
the Secretary General did not include genocide in the jurisdiction of the
Court.407 This, along with the determination that the conflict was non-
international, in spite of external intervention, in particular through
Liberian support for the Revolutionary United Front (RUF), is a determi-
nation which ought to have been left to the Special Court. It involves
the application of law to facts yet to be found and, as such, should
not have been determined by fiat prior to the setting up of the Special
Court.408 Article 5 refers to crimes under Sierra Leonean law. Offences
included are those under the 1926 Prevention of Cruelty to Children Act
and crimes of arson under the 1861 Malicious Damage Act.

Although the Sierra Leonean conflict began in 1991, practical con-
straints dictate that it would be impossible for the Court to prosecute
offences going back to the beginning of the conflict. So the Secretary
General decided that 30 November 1996, the date of the Abidjan Peace
Agreement, should mark the starting point of the Court’s jurisdiction.
The date was chosen as it was apolitical, captured the majority of the
most serious crimes and would not result in an unmanageable caseload
for the Court.409 As the conflict in Sierra Leone was ongoing at the time
of the creation of the Court, the jurisdiction of the Special Court for
the future is open-ended.410

406 Frulli, ‘The Special Court’, 862. 407 Sierra Leone Report, para. 13.
408 This led to an interesting preliminary motion which asserted that, as the conflict was

international, the Special Court had no jurisdiction under Articles 3 and 4 over war
crimes, as they were framed in terms of internal conflicts. The motion was rejected,
see Prosecutor v. Fofana, Decision on Preliminary Motion on Lack of Jurisdiction
Rationae Materiae: Nature of the Armed Conflict, SCSL-2004-14-AR72(E) 25 May 2004.

409 Sierra Leone Report, para. 27. 410 Sierra Leone Report, para. 28.
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Certain provisions of the Lomé Peace Accord could have caused prob-
lems for the Court. Particularly important in this regard was Article IX,
which amounted to an amnesty for crimes prior to the date of the sign-
ing of the Accord (7 July 1999). The status of amnesties under interna-
tional law is debatable,411 although it would seem that since the advent
of the Rome Statute, the tide may have begun to turn against their
legality under international law. This trend is bolstered by the Report,
which unambiguously rejects the legality of the Lomé amnesty.412 The
Report notes that when the Secretary General’s representative signed the
Lomé Accord, he appended a disclaimer asserting that the amnesty in
Article IX did not apply to international crimes.413 The Secretary General
goes further than claiming the non-opposability of the amnesty to
the United Nations, however, declaring that ‘the United Nations has
consistently maintained the position that amnesty cannot be granted
in respect of international crimes’.414 The Report also states that the
amnesty shall be denied legal effect ‘to the extent of its illegality under
international law’.415 Therefore, the amnesty is considered not to affect
the jurisdiction of the Special Court over international crimes.416 The
rejection of the Lomé amnesty does not extend to crimes under Sierra
Leonean law under the jurisdiction of the Special Court.

Although the Special Court is certainly better than nothing, and there
are positive aspects to it,417 it is rather difficult to shake off the feel-
ing that Sierra Leone has received an ersatz response from the United
Nations.418 The crucial issue of financing is one which may hugely limit
the Special Court, as it is financed through voluntary contributions,
rather than through the UN general or peacekeeping budget.419 This led
to delays in setting up the Court, and considerably limit its practical
mandate.420 Given that one of the prime defendants, Foday Sankoh, has
now died, and another, Charles Taylor, is at the time of writing, safe in

411 See Diane Orientlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights
Violations of a Former Regime’ (1991) 100 Yale LJ 2537; John Dugard, ‘Dealing With
the Crimes of a Past Regime: Is Amnesty Still an Option?’ (1999) 12 LJIL 1001.

412 Sierra Leone Report, paras. 22--24. 413 Sierra Leone Report, para. 23.
414 Sierra Leone Report, para. 22. The United Nations, in the past, has supported amnesty

provisions, for example in Haiti; see Michael P. Scharf, ‘Swapping Amnesty for Peace:
Was There a Duty to Prosecute International Crimes in Haiti?’ (1996) 31 TILJ 1.

415 Sierra Leone Report, para. 24. 416 Sierra Leone Statute, Article 10.
417 See Dickinson, ‘The Promise’. 418 See generally Fritz and Smith, ‘Current Apathy’.
419 Sierra Leone Statute, Article 6.
420 Report of the Planning Mission for the Establishment of the Special Court for Sierra

Leone, UN Doc. S/2002/246. paras. 28--29. See generally Avril McDonald, ‘Sierra Leone’s
Shoestring Special Court’ (2002) 845 IRRC 121.
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Nigeria, the Special Court cannot be said to have had an auspicious start.
This is particularly the case when the difficulties relating to the motions
relating to perceived bias on the part of the then-President of the Special
Court, Geoffrey Robertson, are taken into account.421 On the other hand,
the Court has issued some interesting preliminary motions,422 includ-
ing some relating to the rather sensitive matter of the relations between
the Court and the Truth and Reconciliation commission of Sierra
Leone.423

Cambodia

The Special Court has, at least, made a start. Nearly twenty-five years
after the end of the Khmer Rouge regime in Cambodia, there is still no
existing forum for the prosecution of the remnants of that regime.424

A process is under way to create tribunals for such prosecutions, and
there is an agreement between the United Nations and Cambodia on
the setting up of those tribunals, but as yet none has been established.

There were some in absentia proceedings against Pol Pot and Ieng Sary
in 1979, by the government that overthrew them. But these ‘were mere
show trials with no regard for due process’.425 Politics, both domestic and
international, meant that no real progress on accountability was made
until 1997, when the Cambodian Prime Ministers, Hun Sen and Norodom
Ranidhh, wrote to the Secretary General, asking for international

421 See, for example, Prosecutor v. Sesay, Kallon and Gbao, Decision on the Disqualification
of Justice Robertson from the Appeals Chamber, SCSL-2004-15-AR15, 13 March 2004.

422 See, for example, Prosecutor v. Kallon and Kamara, Decision on Challenge to
Jurisdiction: Lomé Accord Amnesty, SCSL-2004-15 AR 72(E) and SCSL-2004-16-AR72(E),
13 March 2004; Prosecutor v. Taylor, Decision on Immunity; Prosecutor v. Fofana Decision
on Preliminary Motion on Lack of Jurisdiction Materiae: Illegal Delegation of Powers
by the United Nations, SCSL-2004-14-AR72(E), 25 May 2004.

423 Prosecutor v. Gbao, Decision on Appeal by the Truth and Reconciliation Commission
(‘TRC’) and accused against the decision of Judge Bankole Thompson on 3 November
2003 to deny the TRC’s request to hold a public hearing with Augustine Gbao,
SCSL-2004-15-PT109, 7 May 2004.

424 As with many of the previous belated efforts at prosecution, some of the leaders are
now dead, most notably Pol Pot. On the early history of Cambodia and international
criminal law, see Hurst Hannum, ‘International Law and the Cambodian Genocide:
The Sounds of Silence’ (1989) 11 HRQ 82; Stephen Marks, ‘Forgetting the Policies and
Practices of the Past: Impunity in Cambodia’ (1994) 18 FFWA 17; David Chandler, ‘Will
There be a Trial for the Khmer Rouge?’ (2000) 14 EIA 67; Steven R. Ratner, ‘The
Cambodia Settlement Agreements’ (1993) 87 AJIL 1; Balakrishnan Rajagopal, ‘The
Pragmatics of Prosecuting the Khmer Rouge’ (1998) 1 YBIHL 189.

425 Report of the Group of Experts for Cambodia Established Pursuant to General Assembly
Resolution 52/135, UN Doc. A/53/850-S/1999/231 Annex, para. 43.
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assistance in prosecuting offences committed between 1975 and 1979.426

The General Assembly responded in December of that year by setting
up the Group of Experts for Cambodia.427 The Commission decided that
the dilapidated and corrupt nature of the Cambodian justice system
made domestic trials, even with international involvement and assis-
tance, unlikely to succeed or be perceived as just.428 They concluded that
these problems were sufficiently serious to rule out a domestic tribunal
under UN control, which would also involve delay, as an agreement to
set up such a tribunal would take too much time, and ‘[t]he Cambodian
Government might insist on provisions that might undermine the inde-
pendence of the court’.429 The Commission therefore recommended that
the Security Council set up an analogous tribunal to the ICTY.430

This was unacceptable to the Cambodian government, which wanted
domestic trials.431 It was not only cynics that suggested that this was
so that Hun Sen, Cambodian Prime Minister and ex-Khmer Rouge mem-
ber, could influence the proceedings according to his political prefer-
ences.432 The compromise was negotiations on a mixed UN--Cambodian
tribunal, of the type the Commission had decided not to recommend,
but had seen as better than purely domestic trials. The Commission’s
fears came true. Delay and rancour characterised the negotiations.433

Cambodia also passed its law creating joint tribunals precipitately in
2001.434 As further negotiations between the parties failed to solve the
problems identified with the law, Hans Corell, Under-Secretary General
for Legal Affairs broke off negotiations in early 2002.435

426 Letter of 21 June 1997 to the Secretary General, UN Docs. A/51/930, S/1997/488.
427 GA Res 52/135, UN Doc. A/52/135. On the commission, see Steven R. Ratner, ‘The

United Nations Group of Experts for Cambodia’ (1999) 93 AJIL 948 and Buckley, ‘The
Conflict in Cambodia’, pp. 646--9.

428 Cambodia Report, paras. 126--138.
429 Cambodia Report, paras. 185--192; the quote comes from para. 190.
430 Cambodia Report, paras. 139--184.
431 Letter from Hun Sen, Prime Minister of Cambodia, 3 April 1999.
432 Steven R. Ratner, ‘Accountability for the Khmer Rouge, A (Lack of) Progress Report’, in

M. Cherif Bassiouni (ed.), Post Conflict Justice (Ardsley: Transnational, 2002), p. 613,
pp. 614--17.

433 Ratner ‘Accountability’, p. 616. See also Daniel Kemper Donovan, ‘Joint UN--Cambodia
Efforts to Establish a Khmer Rouge Tribunal’ (2003) 44 Harvard ILJ 551, 558--64.

434 Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed during the Period of Democratic Kampuchea 7
August 2001. See generally, Linton ‘Cambodia, East Timor’, 189--202.

435 See Helen Jarvis, ‘Trials and Tribulations: The Latest in the Long Quest for Justice for
the Cambodian Genocide’ (2002) 34 Critical Asian Studies 607; Ben Kiernan, ‘Cambodia
and the United Nations -- Legal Documents’ (2002) 34 Critical Asian Studies 611, 611--12.
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Having taken considerable persuading, pursuant to General Assem-
bly Resolution 57/228,436 Corell returned to negotiations in January and
March 2003, which ended in the promulgation of a draft agreement in
March. The agreement provides for Extraordinary Cambodian Tribunals,
with UN involvement and international personnel. It is largely based on
the 2001 Cambodian Law.437 The tribunals will have jurisdiction over
offences committed by ‘senior leaders of Democratic Kampuchea and
those who were most responsible for’ serious violations of Cambodian
law, international humanitarian law and custom and treaties accepted
by Cambodia committed between 17 April 1975 and 6 January 1979.438

These are defined in Article 9 of the Draft Agreement as genocide, crimes
against humanity (as defined in the Rome Statute), grave breaches of the
Geneva Conventions and other crimes referred to in the Cambodian Law
of August 2001.

Each of the two main chambers (a Trial Chamber and an Appeals
Chamber) are to be made up of a mixture of international and Cambo-
dian judges. The Trial Chamber is composed of three Cambodian judges
and two international judges.439 The Appeals Chamber is made up of
four Cambodian judges and three international judges.440 The prepon-
derance of Cambodian judges has given rise to fears that the chambers
will not be impartial.441 To attempt to counter this, qualified majorities
are required for decisions, in each Chamber, to ensure that a decision
cannot go through without the concurrence of at least one international
judge.442 This may not be a sufficient guarantee of effectiveness, as the
requirements leave room for sclerosis in the proceedings.443

Investigations are the responsibility of two investigating judges, one
Cambodian, one international.444 They are to work together, but if they
cannot agree on whether to investigate, the investigation must proceed,
unless either or both of the judges request the matter be settled by
a Pre-Trial Chamber.445 This is to be empanelled in a similar fashion
to the Trial Chamber, and the same rules on majorities apply as to

436 UN Doc. A/RES/57/228.
437 For analysis, see Donovan, ‘Joint UN--Cambodia Efforts’, 564--7.
438 Agreement Between the United Nations and the Royal Government of Cambodia

Concerning the Prosecution Under Cambodian Law of Crimes Committed During the
Period of Democratic Kampuchea, Adopted by GA Resolution 228/B, UN Doc.
A/57/RES/288B, Articles 1 and 2.

439 Agreement, Article 3(2)(a). 440 Agreement, Article 3(2)(b).
441 See Ratner, ‘Accountability’, pp. 616. 442 Agreement, Article 4.
443 Ratner, ‘Accountability’, p. 616. 444 Agreement, Article 5(1).
445 UN--Cambodia Agreement, Articles 5(4), 7.
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that Chamber.446 If there is no qualified majority to stop the investiga-
tion, it is to proceed.447 This provision is a mechanism of ensuring that
deadlock in the Chamber will not prevent investigation. Prosecutions
are the responsibility of two prosecutors, again one international, one
Cambodian.448 Differences between them are dealt with in the same way,
mutatis mutandis, as those between investigating judges.449 The default
position is that prosecutions shall continue.

The amnesty granted to Ieng Sary in 1996 is also dealt with in the
draft agreement.450 It is clear that there was no agreement between the
United Nations and Cambodia on this issue. Cambodia was concerned
that prosecution of Ieng Sary would lead to renewed armed opposition
to the government by the Khmer Rouge. The United Nations was opposed
to the use of amnesties. Article 11 therefore throws the problem to the
Chambers. Article 11(1) states that Cambodia will not ask for amnesty
or pardon for those investigated or prosecuted under the agreement.
Article 11(2) deals with the more complex issue of existing pardons. It
reads, in full:

[t]his provision is based upon a declaration by the Royal Government of Cambo-
dia that until now, with regard to matters covered in the law, there has been
only one Case, dated 14 September 1996, when a pardon was granted to only one
person with regard to a 1979 conviction on the charge of genocide. The United
Nations and the Royal Government of Cambodia agree that the scope of this
pardon is a matter to be decided by the Extraordinary Chambers.

Although it is no surprise that Ieng Sary is a likely defendant, it is
nonetheless quite extraordinary to see a provision in an international
agreement on prosecution that deals with one individual, assumes that
that person will be prosecuted and raise a particular defence.

As a final point on the agreement, it should be noted that as the
agreement is to be between Cambodia and the United Nations, the
obligation to co-operate with the Chambers in Article 25 is limited to
Cambodia. This comes not only from the text but the nature of bilateral
treaty relations. The experience of the Sierra Leone Special Court shows
that if effective prosecution is to occur, an obligation to co-operate lim-
ited to one country is insufficient. A number of possible Khmer Rouge

446 UN--Cambodia Agreement, Article 7(2)(4).
447 UN--Cambodia Agreement, Article 7(4). 448 UN--Cambodia Agreement, Article 6(1).
449 UN--Cambodia Agreement, Articles 6(4), 7.
450 There may be others, but the agreement seems to refer basically to this one,

Article 11.
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suspects are on the Cambodian--Thai border, and may seek to avoid arrest
this way. Other States are likely to have relevant evidence. Currently,
though, it cannot be said with any certainty that the agreement will
be brought into effect quickly, and the possibility that Khmer Rouge
officials may escape prosecution is still present.

East Timor and Kosovo

In two territories over which the United Nations has exercised govern-
mental authority, programmes of accountability have been adopted.
These are, strictly speaking, national efforts, as although both efforts
were initiated by the United Nations, the authority exercised to set them
up was that of the national legal system, which at that time was con-
trolled by that organisation.451 In both, the United Nations was faced
with a dysfunctional or absent judicial system on arrival, and has had
to construct one all but from scratch.

In Kosovo, trials are currently taking place of a number of suspects
accused of international crimes. These are occurring in tandem with
prosecution of high-level offenders before the ICTY. Although initially
it was suggested that any trials take place in a special court for War
Crimes and Ethnic Crimes, this idea was dropped on cost grounds.452

Trials are therefore taking place in purely domestic courts, albeit courts
made up of a mixed national--international bench.453 This is considered
imperative, as the bias of each ethnic group make impartial decision
making without an international presence a desideratum rather than a
realistic prospect.454 Although this, along with the possibility of remov-
ing any case to another venue or ensuring the presence of international
judges,455 may represent the only option available, critiques abound.
Not least, in most jurisdictions, the presence, or perception, of bias in

451 In East Timor, pursuant to Security Council Resolution 1272, in Kosovo, Security
Council Resolution 1244. On these see Boris Kondoch, ‘The United Nations
Administration of East Timor’ (2001) 6 JCSL 245; Michael J. Matheson, ‘United Nations
Governance of Postconflict Societies’ (2001) 95 AJIL 76; Ralph Wilde, ‘From Danzig to
East Timor and Beyond: The Role of International Territorial Administration’ (2001)
95 AJIL 583.

452 See John R. W. D. Jones and Steven Powles, International Criminal Practice (Oxford:
Oxford University Press, 3rd edn., 2003), pp. 26, 28--9.

453 See UN Mission in Kosovo, Regulations 2000/6 and 2000/24. See generally Hansjörg
Strohmeyer, ‘Collapse and Reconstruction of a Judicial System: The United Nations
Missions in Kosovo and East Timor’ (2001) 95 AJIL 46; Hansjörg Strohmeyer, ‘Making
Multilateral Interventions Work: The UN and the Creation of Transitional Justice
Systems in Kosovo and East Timor’ (2001) 25 FFWA 107.

454 Cassese, International Criminal Law, p. 344. 455 UNMIK Regulation 2000/64.



70 p r e o s e c u t i ng i n t e r n a t i o n a l c r i m e s

relation to one judge on a panel is enough to impugn proceedings, here,
as in Cambodia, international representation is an institutional recog-
nition of such bias.456

The trials themselves have been heavily criticised for both their lack-
adaisical standards of justice457 and weak or Delphic reasoning.458 Sadly,
‘[t]he use of internationalized panels in Kosovo has not to date made
significant progress towards ending impunity for international crimes
in the region. Nor have the judgments of the internationalized panels
made any real contribution to jurisprudence in this field’.459

The situation faced by the United Nations when it entered East Timor
was even worse. There was nothing upon which to build.460 Trials began,
however, under the authority of the UN Transitional Authority in East
Timor’s Regulations 2000/11 and 2000/15. Regulation 2000/15 largely
reflects the law set down in the ICC Statute.461 It remains contentious,
though, as the East Timorese were not included in the consultation
process preceding this regulation.462 There have been considerable prob-
lems finding qualified, but untainted, local judges, lawyers, translators
and prosecutors. A conspicuous lack of funding has exacerbated the
problem.463 The output of the Courts has not been impressive, there has
been considerable ‘undercharging’ in the cases and in those judgments
that have been issued there has been a lack of reasoning and analysis.464

There have also been a number of cases related to East Timor undertaken,
under considerable pressure, by Indonesia, although as at Leipzig and in
many cases since, the fides of the prosecutions appears undermined by

456 Jones and Powles, International Criminal Practice, p. 28. In the United Kingdom, the
possibility of perception of bias on the part of one of a five-judge panel in the
Pinochet litigation was enough to cause a rehearing before another panel, see R v. Bow
Street Stipendiary Magistrate ex parte Pinochet Ugarte [No. 2] [1999] All ER 577.

457 See, a little intemperately, Edwin Villmoare, ‘Ethnic Crimes and UN Justice in Kosovo:
The Trial of Igor Simíc’ (2002) 37 TILJ 373.

458 Silvia de Bertodano, ‘Developments in Internationalized Courts’ (2003) 1 JICJ 226,
238--41.

459 de Bertodano, ‘Developments’, 241.
460 See Linton, ‘Cambodia, East Timor’, 202--3; Suzannah Linton, ‘Rising From the Ashes:

The Creation of a Viable Criminal Justice System in East Timor’ (2001) 25 MULR 122,
123--9.

461 For discussion, see Claus Kress, ‘The 1999 Crisis in East Timor and the Threshold of
the Law on War Crimes’ (2003) 13 CLF 409; Kai Ambos and Steffen Wirth, ‘The
Current Law of Crimes Against Humanity: An Analysis of UNTAET Regulation 15/2000’
(2002) 12 CLF 1; Linton, ‘Rising’, 144--73.

462 Linton, ‘Rising’, 138, 150. 463 de Bertodano, ‘Developments’, 231.
464 de Bertodano, ‘Developments’, 232--3.
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the acquittal rate and lenient sentencing that has characterised those
proceedings.465

Iraq

The most recent attempts to ensure accountability for international
crimes have related to Saddam Hussein and the deposed Ba’ath party
in Iraq. The Iraqi governing coalition, under powers delegated to them
by the Coalition Provisional Authority as occupiers, have promulgated
a Statute for a Special Tribunal for the prosecution of Ba’ath crimes,
with jurisdiction going back to 1968.466 The Tribunal is to be essen-
tially a national tribunal, with some international involvement.467 It has
jurisdiction over genocide, crimes against humanity and war crimes,468

alongside some Iraqi national crimes, including a domestic analogue to
aggression.469

International reaction has not been especially positive to the Tribunal;
although few openly question whether Ba’ath crimes ought to be prose-
cuted, the mechanism is far from perfect. Certain pre-trial rights of the
defence have not been adopted and there are questions about how impar-
tial a domestic tribunal may be, given the record of the Iraqi judiciary
and the general opprobrium in which Saddam Hussein is held, includ-
ing by some of those appointed to the Tribunal.470 The legitimacy of the
Tribunal is also considered by some to be compromised by the relation-
ship between the Iraqi Governing Coalition and the US/UK ‘Authority’
in Iraq.471 Two thousand five hundred years after Lysander, the ghost of
victor’s justice has been raised again, as although Ba’ath crimes are to
be prosecuted, the jurisdiction of the Special Tribunal is structured so

465 David Cohen, Intended to Fail: The Trials Before the ad hoc Human Rights Court in Jakarta
(Berkley: International Centre for Transitional Justice, 2003).

466 Statute of the Iraqi Special Tribunal, Articles 1(b).
467 Statute of the Iraqi Special Tribunal, Articles 6(b), 7(n). For criticism, see Michael P.

Scharf, ‘Is it International Enough? A Critique of the Iraqi Special Tribunal in Light of
the Goals of International Criminal Justice’ (2004) 2 JICJ 330; Yuval Shany, ‘Does One
Size Fit All? Reading the Jurisdictional Provisions of the New Iraqi Special Tribunal in
the Light of the Statutes of the International Criminal Tribunals’ (2004) 2 JICJ 338.

468 Statute of the Iraqi Special Tribunal, Articles 11--13.
469 Statute of the Iraqi Special Tribunal, Article 14(c). For critique, see Claus Kress, ‘The

Iraqi Special Tribunal and the Crime of Aggression’ (2004) 2 JICJ 347.
470 See Danilo Zolo, ‘The Iraqi Special Tribunal: Back to the Nuremberg Paradigm?’ (2004)

2 JICJ 313.
471 José E. Alvarez, ‘Trying Hussein: Between Hubris and Hegemony’ (2004) 2 JICJ 319,

326--7.
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that it is impossible to try any international crimes committed by the
occupying powers.472

Conclusion

The present is a time of uncertainty for international criminal law.
Although there have been many steps forward in the creation of a regime
of prosecution around such offences, cost and political expediency have
begun to exact a toll on efforts to ensure prosecution. It appears likely
that immunity from prosecution may have been offered to Charles Tay-
lor to step down in Liberia, and before the armed conflict in Iraq in
2003 to Saddam Hussein and his deputies.473 Prosecution is by no means
certain for any particular individual offence. Indeed, this chapter, by
concentrating on instances of prosecution, ignores the vast majority of
international crimes which have remained unpunished. As Gerry Simp-
son aptly reminds us, ‘each war crimes trial is an exercise in selective
justice to the extent that it reminds us that the majority of war crimes
go unpunished’.474 The foregoing must be understood in that context.
Non-prosecution is the traditional response to international crimes.

It is hoped that this chapter has not only introduced the institu-
tions but also some of the prosecutions that will form the basis for
the discussion that follows, but has also shown that a number of the
questions, problems and debates that characterise the pursuit of inter-
national criminal justice are of considerable historical pedigree. Who
should be prosecuted, for which crimes, according to what law, with
what defences, by whom, sentenced to what and, indeed, prosecuted for
what purpose, are questions which have been answered differently at
different times by different people.

Of particular note in this regard are the responsibility of commanders
and the issue of superior orders. As we shall see, these issues remain con-
troversial. Questions of selectivity of enforcement and ‘victor’s justice’
are perennial. The question of obtaining evidence when prosecutions
are undertaken abroad and fear that nationality States will be unduly
lenient have been relatively constant over time.

472 Alvarez, ‘Trying Hussein’, 326--7.
473 P. Spiegel and R. Khalaf, ‘Rumsfeld Hints at Iraq Amnesty’, Financial Times, 20 January

2003; Richard Norton-Taylor and H. Smith, ‘US Offers Immunity to Saddam’, Guardian,
20 January 2003.

474 Simpson, ‘War Crimes’, p. 8.



2 International criminal law: State rights,
responsibilities and problems

Introduction

Chapters 2 and 3 will explain and evaluate the moves made by a num-
ber of States and international organisations towards a regime of inter-
national criminal law enforcement. These moves stem from decisions
taken in the 1990s to promote accountability in individual situations,
which slipped their moorings and led to a commitment by some States
and parts of the United Nations to a broader sweep of accountability.
This decision was based on a realisation that ‘there is a risk of losing
substantive justice when we revert to individual States because often it
becomes contingent on the willingness of States to fulfil, among other
things, their international obligation to punish international crimes’.1

To effectuate their policy shift towards accountability, those States have
attempted to overcome some of the challenges presented to international
criminal law by an international society based on sovereignty, although
not to the same extent as was done by the Security Council in relation
to the former Yugoslavia and Rwanda.2 They have also taken steps to
create a common international criminal law between themselves.

As we shall see in chapter 3, the existence of such a regime for interna-
tional crimes involving international and domestic courts can now con-
fidently be asserted. As Judges Higgins, Kooijmans and Buergenthal put
it: ‘the international consensus that the perpetrators of international

1 Ferraro Mantovani, ‘The General Principles of International Criminal Law: The
Viewpoint of a National Criminal Lawyer’ (2003) 1 JICJ 26, 28.

2 In this respect, the ‘internationalised’ tribunals in East Timor, Sierra Leone and Kosovo
are in the same position as national courts. The Special Panels in East Timor have had
considerable problems relating to mutual legal assistance from Indonesia; see William
W. Burke-White, ‘A Community of Courts: Toward a System of International Criminal
Law Enforcement’ (2002) 24 MJIL 1, 73.
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crimes should not go unpunished is being advanced by a flexible strat-
egy, in which newly established international criminal tribunals, treaty
obligations and national courts all have their part to play.’3 This chapter
seeks to divine some of the problems that this regime needs to overcome
for it to prove more effective than the inter--State regime of repression
of international crimes. This chapter is not a comprehensive evaluation
of all legal issues and problems relating to the prosecution of inter-
national crimes: for example, immunities before national and interna-
tional courts will not be dealt with. This is not to minimise their impor-
tance,4 but to allow us to concentrate more on the direct steps that have
been taken to persuade States to prosecute international crimes more
diligently.

This chapter focuses on the most important actors in the regime
for the prosecution of international crimes, national courts. They are
intended to take the bulk of the enforcement load, as is shown by the
complementarity which is set up in the Rome Statute.5 This is set out in
the preamble of the Rome Statute, and its Article 1. The preamble affirms
‘that the most serious crimes of concern to the international community
as a whole must not go unpunished and that their effective prosecution
must be ensured by taking measures at the national level and by enhanc-
ing international cooperation’ (emphasis added), and emphasises ‘that
the International Criminal Court established under this Statute shall be
complementary to national criminal jurisdictions’. If the point had not
been made clearly enough, the parties, out of an abundance of caution,

3 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium)
ICJ General List 121 (Yerodia Case), Separate Opinion of Judges Higgins, Kooijmans and
Buergenthal, para. 51. For an early study, see Lyal S. Sunga, The Emerging System of
International Criminal Law (The Hague: Kluwer, 1997). More recently, see Burke-White,
‘A Community of Courts’; William W. Burke-White, ‘Regionalization of International
Criminal Law Enforcement: A Preliminary Exploration’ (2003) 38 TILJ 729; Jonathan
Charney, ‘International Criminal Law and the Role of Domestic Courts’ (2001) 95 AJIL
120.

4 The literature on immunities is large; see, for example, Andrea Bianchi, ‘Immunity
Versus Human Rights: The Pinochet Case’ (1999) 10 EJIL 237; J. Craig Barker, ‘The Future
of Former Head of State Immunity After ex parte Pinochet’ (1999) 48 ICLQ 937. The
correct position is summed up by Lady Fox, that current international law does not
grant material immunity to those committing international crimes, but personal
immunities may still be available before national courts; Hazel Fox, The Law of State
Immunity (Oxford: Oxford University Press, 2002), chapter 12. An exemplary analysis is
Dapo Akande, ‘International Law Immunities and the International Criminal Court’
(2004) 98 AJIL 407. There is no procedural immunity before international courts; see,
for example, Prosecutor v. Taylor, Decision on Immunity, SCSL-2003--01-I, 31 May 2004.

5 For more detailed discussion, see chapter 3.
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also included the phrase ‘shall be complementary to national criminal
jurisdictions’ with reference to the ICC in Article 1 of the Statute. This
chapter concentrates on three areas: jurisdiction, duties to prosecute and
incorporation/harmonisation. The reason for choosing these subjects is,
for jurisdiction and duties, to show who may, and who must prosecute,
so when we turn to selectivity later (chapter 4) we may differentiate
when the critique is on the basis of legality or legitimacy. Incorporation/
harmonisation is included as it shows the general lackadaisical atti-
tude taken towards international criminal law on the part of States,
the importance of some form of supervisory mechanism and one of the
appropriate criticisms of extraterritorial jurisdiction.

Jurisdiction

Prosecutions of international crimes are often undertaken outside the
locus delicti, therefore special attention must be given to extraterritorial
jurisdiction.6 The reason for this is there has traditionally been concern
about prosecutions of international crimes by territorial or national-
ity States. The question of jurisdiction must be approached from the
standpoint of treaty and customary international law.

The ‘traditional’ principles of jurisdiction

There are two entirely uncontroversial grounds of jurisdiction in inter-
national law, territoriality and nationality. Both have important roles
to play in the repression of international crimes. Territoriality is now
the fundamental principle of jurisdiction: the right to assert territorial
jurisdiction is a right inherent in sovereignty.7 The appropriateness of
prosecuting international crimes in the vicinity of their perpetration
where possible is broadly accepted.8 That is not to say that the territo-
rial principle raises no problems in international criminal law. As the
offences are prosecuted where they are committed, there is sometimes
an excessive willingness to convict, in particular where political oppo-
nents are on trial. The 1979 in absentia trial of Pol Pot and Ieng Sary is
an example of this. So are a number of trials of alleged war criminals in

6 On jurisdiction generally, see Michael Akehurst, ‘Jurisdiction in International Law’
(1972--1973) 46 BYBIL 145.

7 Island of Palmas Case (1928) 2 RIAA 829, 838.
8 See, for example, José E. Alvarez, ‘Crimes of Hate/Crimes of State: Lessons From

Rwanda’ (1999) 24 Yale JIL 365.
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the former Yugoslavia, including the in absentia proceedings against Bill
Clinton, Tony Blair and Jaques Chirac in relation to Kosovo.9 Alterna-
tively, prosecutions by the compatriots of the offender are often sus-
pected of excessive lenience or willingness to acquit, if there is a prose-
cution at all.10

The second generally accepted principle of jurisdiction is nationality.11

This allows States to exercise jurisdiction over offences committed by
their nationals abroad. States are considered to have an interest in regu-
lating the conduct of their nationals abroad, in particular where that
State prohibits the extradition of its nationals. It extends also to those
with a sufficiently strong tie to the country at the time of the offence,
such as foreign nationals serving in the armed forces of another country
or a permanent residency at the time of the offence.12 There is no doubt
that the principle has a role to play in the repression of international
crimes. In particular, in relation to armed conflicts overseas, the main
source of jurisdiction a State may assert over its armed forces is based
on nationality jurisdiction. This type of jurisdiction formed the basis of,
for example, the Calley and Medina Cases in the United States.13

These trials also display one often-heard critique of trials for interna-
tional crimes based on nationality jurisdiction. As before, the critique is
one of partiality: that the affinity between the courts and the accused,
or political interference in the process on behalf of the accused, leads
to unwarranted leniency or unjustified acquittals.14 This is exacerbated
when the offence is committed against foreigners who are unlikely to
have a strong domestic contingency in the forum State to push for
accountability, and provide a counterpoint to domestic constituencies

9 See, for example, Jann K. Kleffner, ‘Acquittal of Five Croatian Serbs Accused of War
Crimes’ (2000) 3 YBIHL 465; Suzannah Linton, ‘Bakovíc, Topíc and Majíc ’ (2000) 3 YBIHL
463; Jann K. Kleffner, ‘Case Against NATO Leaders’ (2000) 3 YBIHL 493.

10 Osiel notes that in many transitional States, prosecution may not be a vote-winner;
Mark J. Osiel, ‘Ever Again: Legal Remembrance of Administrative Massacre’ (1995) 144
UPLR 463, 590--9. See also Christine van den Wyngaert, ‘War Crimes, Genocide and
Crimes Against Humanity -- Are States Taking Their Obligations Seriously?’, in M.
Cherif Bassiouni (ed.), International Criminal Law, III: Enforcement (Ardsley: Transnational,
2nd edn., 1999), pp. 227, 228.

11 See Akehurst, ‘Jurisdiction’, 156--7.
12 See Robert Y. Jennings and Arthur Watts, Oppenheim’s International Law (London:

Longmans, 9th edn., 1992), pp. 1156--7.
13 US v. Calley (1969) 41 CMR 96; (1973) 46 CMR 1131; (1973) 48 CMR 19; US v. Medina

(1971) 43 CMR 243.
14 On the Philippines see above p. 29; on Calley and Medina see the literature cited above,

p. 50.
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opposed to trying any of ‘our boys’ for faraway crimes, or crimes against
enemy nationals. This type of critique is often, and rightly, directed at
the Leipzig trials. In the Vietnam War, Jordan Paust summed up the
underlying idea that often leads to critiques of nationality-based pros-
ecution of international crimes: ‘those of us who are quick to judge
sometimes ignore the fact that men are both good and bad whether
they are of our nationality or that of the enemy.’15 This followed the
Calley and Medina trials, and a decision by the US government to not
prosecute further violations as the issue was politically ‘too hot’.16 The
experiences of the Indonesian domestic trials for offences committed in
East Timor provide a modern example of partiality towards the accused
where prosecutions of nationals have been undertaken.

A third principle of jurisdiction that has sometimes been asserted as
a basis for jurisdiction over international crimes is the protective prin-
ciple. This is at least one explanation of the jurisdiction of Israel in the
Eichmann Case. Both the District Court of Jerusalem and the Supreme
Court of Israel relied on the protective principle of jurisdiction as a
subsidiary source of jurisdiction.17 Normally the protective principle is
viewed as giving jurisdiction over attacks on the security of the State,
perjury in relation to proceedings in the State and offences against the
integrity of governmental functions such as counterfeiting currency and
conspiracies to violate immigration or customs rules, rather than inter-
national crimes.18 Another problem for the arguments in Eichmann is
that Israel did not exist at the time of Eichmann’s offences.19 However,
an assertion of jurisdiction over international crimes on the basis of pro-
tective jurisdiction was made by the Dutch Cour de Cassation in Rohrig,
Brunner and Heinze in 1950.20 As with Eichmann, the claim was mixed with
ones of jurisdiction on the basis of passive personality or universality. It
is possible to conceptualise some, although not all, international crimes
as being justifiable under this head. Jurisdiction over aggression, for
example, could certainly be subsumed under the protective principle.

15 Jordan J. Paust, ‘My Lai and Vietnam: Norms, Myths and Leader Responsibility’ (1972)
57 Military LR 99, 101.

16 Paust, ‘My Lai’, 125.
17 Attorney-General of Israel v. Adolph Eichmann (1968) 36 ILR 18, 54--57, 304.
18 Frederick A. Mann, ‘The Doctrine of Jurisdiction in International Law’ (1964--1) 111 RdC

9, 94; Louis Henkin, ‘International Law, Politics, Values and Functions’ (1989-IV) 216
RdC 9, 288; Akehurst, ‘Jurisdiction’, 157--9.

19 See James E. S. Fawcett, ‘The Eichmann Trial’ (1962) 38 BYBIL 181, 190--2; David Lasok,
‘The Eichmann Trial’ (1962) 11 ICLQ 35, 364.

20 (1950) 17 ILR 393, 396.
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Passive personality jurisdiction, jurisdiction based on the nationality
of the victim rather than the perpetrator, is generally of uncertain legal-
ity, having largely been rejected in the Lotus Case (1927).21 In the 1930s,
the Harvard Draft Restatement on jurisdiction rejected the lawfulness
of the passive personality principle, and it remains controversial.22 How-
ever, there is an undoubted right of belligerents to prosecute war crimes
committed by enemy forces against them. This was confirmed, for exam-
ple, in Rohrig and is generally accepted. The most controversial assertion
of passive personality jurisdiction in the context of international crimes
was in Eichmann. The controversy was not over whether the prosecu-
tion of international crimes committed against nationals was unlawful,
but the status of Eichmann’s victims as Israeli nationals.23 International
law goes beyond the normal ideas of passive personality jurisdiction
to allow jurisdiction to be asserted over war crimes committed against
allied States.24 This overlaps with, is sometimes confused with and may
be subsumed under, universal jurisdiction. The overlap may be shown
by the assertion of passive personality and universal jurisdiction in the
Eichmann Case.25

The relationship between Eichmann’s victims and Israel has also given
rise to a complaint that could be more broadly applicable to passive
personality jurisdiction. This was the claim made by Dr Robert Servatius
(Eichmann’s counsel) that the judges, as representatives of the victims,
could not give him a fair trial.26 In this instance, the suggestion can be
rejected; Eichmann had a fair trial. The point is made strongly by Georg
Schwarzenberger:

the Bench, composed of three judges, each of whom might have been one of the
six million victims of the ‘Final Solution’, impressively draws the line between
a neutrality which civilisation does not permit in its everlasting struggle with
savagery and barbarism and that impartiality which even a savage or barbarian
may expect in a civilised community.27

The more general point stands, though, that possible questions of fair
trial may arise in highly charged proceedings for international crimes
in a forum State representing the victims of the crime. This type of

21 SS Lotus (France v. Turkey) (1927) PCIJ Rep. Series A, No. 10, dissenting opinion of Judge
Moore.

22 ‘Harvard Research Draft Convention on Jurisdiction With Respect to Crime’ (1935) 29
AJIL Supplement 443, 578--9.

23 Fawcett, ‘The Eichmann Trial’, 190--2; Lasok, ‘The Eichmann Trial’, 364.
24 Akehurst, ‘Jurisdiction’, 160. 25 Attorney General of Israel v. Adolph Eichmann, 304.
26 Fawcett, ‘The Eichmann Trial’, 181, 183; Lasok, ‘The Eichmann Trial’, 359.
27 Georg Schwarzenberger, ‘The Eichmann Judgment: An Essay in Censorial

Jurisprudence’ (1962) 15 CLP 248, 249. See also Fawcett, ‘The Eichmann Trial’, 183.
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problem is best addressed through the application of human rights law
standards to the proceedings rather than the law of jurisdiction.28 In
addition, Article 75 of Additional Protocol I grants all persons undergo-
ing trial during a conflict for offences related to that conflict certain
judicial guarantees, and PoWs and civilians have additional rights in
this regard.29 Violations of those rights of PoWs and civilians are grave
breaches of the relevant Convention.30 Denying basic fair trial rights
in time of war to those entitled to them under the Geneva Conven-
tions is a war crime according to Additional Protocol I and the Rome
Statute.31

Universal jurisdiction

It is a truism that the traditional principles of jurisdiction have not
ensured the impartial or comprehensive prosecution of international
crimes. According to James E. S. Fawcett ‘[e]ven before the Second World
War there was a strong doubt as to the efficacy of the exercise of exclu-
sive jurisdiction over war crimes by one State, based on the nationality
of the victim or offender or the locality of the offence’.32 One of the
primary reasons Kofi Annan gave for the necessity of an international
criminal court was the inadequacy of leaving international crimes to
be prosecuted on the basis of nationality or territoriality jurisdiction.
Speaking in 1998, to the Rome Conference that adopted the Interna-
tional Criminal Court Statute, Annan said:

[g]radually the world has come to realise that relying on each State or army
to punish its own transgressors is not enough. When crimes are committed on
such a scale we know that the State lacks either the power or the will to stop
them. Too often, indeed, they are part of a systematic State policy, and the worst
criminals may be at the pinnacle of State power.33

We shall return to the Rome Statute in chapter 3.
The failure of national jurisdictions acting alone to effectively sup-

press international crimes has also led to two developments in national
jurisdiction -- the creation of treaties by which States agree to exercise
jurisdiction on an expanded basis and the rise of universal jurisdiction
legislation and jurisprudence. As Judges Higgins, Kooijmans and Buer-
genthal noted in their joint opinion in Yerodia, through loose use of

28 See, for example, Article 14 of the International Covenant on Civil and Political Rights
999 UNTS 171.

29 GCIII, Articles 99--108 and GC IV, Articles 71--75, 126.
30 GCIII, Article 130, GC IV, Article 147.
31 API, Article 85(4)(e), Rome Statute, Article 8(2)(a)(vii).
32 Fawcett, ‘The Eichmann Trial’, 204. 33 UN Doc. L/Rom/6.r1.
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language, the two are sometimes confused.34 There are many treaties
which could be evaluated with respect to their jurisdictional provisions;
here, we shall concentrate only in detail on those that overlap with,
or are expressed as referring to, core international crimes. These are
the Torture Convention (1984), the Geneva Conventions (along with
Additional Protocol I) and the Apartheid Convention (1973).35

Treaties and the universality principle

Article 5 of the 1984 UN Convention Against Torture is frequently
invoked as an example of a treaty provision setting up universal jurisdic-
tion, Article 5 provides that, in addition to territorial, nationality and,
if appropriate, passive personality jurisdiction, ‘each state party shall
likewise take such measures as may be necessary to establish jurisdic-
tion over such offences in cases where the alleged offender is present
in any territory under its jurisdiction and it does not extradite him’.36

It is often said that this grants universal jurisdiction over torture.37 On
its terms, this is quite possible, but we should note that there is the
limit that the suspect be present in the jurisdiction seeking to prose-
cute,38 and there is still the matter of whether treaties alone can create
universal jurisdiction without universal ratification.

To investigate this, it is useful to refer to discussions which occurred
in relation to other treaties with similar jurisdictional provisions. The
precedents used in the negotiation of this provision were those in the
terrorist ‘suppression conventions’ of the 1970s.39 Louis Henkin gave an
accurate and succinct explanation of the international legal nature of
the jurisdictional provisions in those Conventions. It deserves quotation
in full. Speaking of the terrorist conventions Henkin said that they:

may be seen as pooling the jurisdiction of different States and supplementing
them by extended co-operation in extradition, clearly they have also revised
and extended traditional bases of jurisdiction. As such they may constitute

34 Yerodia, para. 41.
35 On other conventions, see Neil Boister, Penal Aspects of the UN Drug Conventions (The

Hague: Kluwer, 2000).
36 UN Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment

and Punishment, 1465 UNTS 85.
37 For example, see Nigel S. Rodley, The Treatment of Prisoners Under International Law

(Oxford: Oxford University Press, 2nd edn., 1999), p. 129.
38 Luc Reydams, Universal Jurisdiction (Oxford: Oxford University Press, 2003), pp. 64--7.
39 J. Herman Burgers and Hans Danelius, The United Nations Convention Against Torture: A

Handbook on the Convention against Torture and Other Cruel, Inhumane or Degrading
Treatment and Punishment (Dordrecht: Martinus Nijhoff, 1988), pp. 57--60, 72--3.



s t a t e r i g h t s , r e s p o n s i b i l i t i e s a n d p ro b l e m s 81

declarations by the parties that the extensions are permissible under inter-
national law. At least, they constitute undertakings by the parties to accept
such exercises of jurisdiction as permissible inter se and to waive any objections
they might otherwise have as territorial States or as States of nationality of the
accused . . . The anti-terrorist conventions, of course, do not bind States not
party to them.40

Henkin goes on to explain that broader jurisdiction would come about
only if the Conventions could be considered custom. As they are not,
Henkin concludes that affected third parties could protest jurisdiction.
This must be correct. Although parties to such treaties may ‘pool’ juris-
diction, by agreeing to waive their rights of protest with respect to other
parties, those treaties cannot affect the rights of non-parties or impose
an obligation on them not to protest an excessive claim of jurisdiction.
Any assertion of broader jurisdictional rights must rely on a collateral
assertion that customary international law permits such jurisdiction.
This argument can be made with some force for torture, at least since
the Furunďzija decision.41

The relation of these treaties to general international law was also
alluded to, although not discussed in depth, in some of the opinions in
Yerodia. Judge Guillaume referred to the treaties as ensuring ‘universal
punishment of the offences in question is assured, as the perpetrators
are denied refuge in all States’.42 He fails to explain how this may be.
More subtle is the joint opinion of Higgins, Kooijmans and Buergenthal.
Referring to suggestions that ‘the great international treaties on crimes
and offences evidence universality as a ground for the exercise of juris-
diction’ the three comment that ‘this is doubtful’.43 They note that the
parties did not argue the customary status of the Conventions in any
detail, and thus express no opinion on the matter.44

Michael P. Scharf asserts that there is a right to assert jurisdiction
founded on treaties against non-parties.45 He argues on the basis that

40 Henkin, ‘International Law’, 301.
41 Prosecutor v. Furunďzija, Judgment, IT-95--17/1-T, 10 December 1998, para. 156. See also

the discussion in R v. Bow Street Stipendiary Magistrate, ex parte Pinochet Ugarte [No. 3].
Amnesty International Intervening [1999] 2 All ER 97, 109 (per Lord Browne-Wilkinson), 177
(per Lord Millett). But see 147 (per Lord Hope). For comment, see Rosanne van Albeek,
‘The Pinochet Case: International Human Rights Law on Trial’ (2000) 71 BYBIL 29, 33--6.

42 Separate Opinion of President Guillaume, para. 9.
43 Joint Opinion of Higgins, Kooijmans and Buergenthal, para. 26.
44 Joint Opinion of Higgins, Kooijmans and Buergenthal, paras. 41--42.
45 Michael P. Scharf, ‘Application of Treaty-Based Jurisdiction to Nationals of Non-Party

States’ (2001) 35 NELR 363.
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although many of the conventions are not customary, there is a separate
right to assert jurisdiction on a universal basis against non-parties.46 The
argument is flawed. It relies for its validity on three bases. First, the Lotus
principle of freedom of States to assert jurisdiction in the absence of a
prohibitive rule to the contrary.47 This argument will be rejected later.
Second, that there is no right of a third State that is violated when pros-
ecution of one of its nationals or an offence on its territory occurs.48

As Henkin observes, territorial and nationality States have rights related
to non-intervention which are violated when there is an excessive claim
of extraterritorial jurisdiction. Third, Scharf identifies practice that he
claims supports a right to use treaties as a basis for universal jurisdic-
tion. The practice identified in support of the alleged right involves that
of two States, the Netherlands and United States, and does not support
any general right to assert such jurisdiction. In each case, the jurisdic-
tion based on the treaty can be explained other than by universal juris-
diction. Scharf’s more limited point -- that where there is jurisdiction
this may be asserted without the consent of the State of nationality --
however, is clearly correct.

The most famous treaty regime is the grave breaches regime of the
Geneva Conventions. Article 49 of Geneva Convention I sets out the gen-
eral rule: ‘Each High Contracting Party shall be under the obligation to
search for persons alleged to have committed, or to have ordered to be
committed, such grave breaches and shall bring such persons, regard-
less of their nationality, before its own courts [or hand them over to
another High Contracting Party].’49 This is a very broad assertion of juris-
diction, relating not only to a duty to prosecute, but on the basis of what
is in practice, almost indistinguishable from, universal jurisdiction.50

46 Scharf, ‘Application’, 374. 47 Scharf, ‘Application’, 366--8.
48 Scharf, ‘Application’, 377.
49 Geneva Convention I for the Amelioration of the Condition of the Wounded and Sick

in Armed Forces in the Field 75 UNTS 31, Article 49; Geneva Convention II for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea 75 UNTS 85, Article 50; Geneva Convention III Relative to the
Treatment of Prisoners of War 75 UNTS 135, Article 129; Geneva Convention IV
Relative to the Protection of Civilian Persons in Time of War 75 UNTS 287, Article 146.

50 See, for example, Hersch Lauterpacht, ‘The Problem of the Revision of the Law of War’
(1952) 29 BYBIL 360, 362; Gerald I. A. D. Draper, ‘The Geneva Conventions of 1949’
(1965-II) 114 RdC 63, 167; Horst Fischer, ‘Grave Breaches of the 1949 Geneva
Conventions’, in Gabrielle Kirk McDonald and Olivia Swaak-Goldman (eds.), Substantive
and Procedural Aspects of International Criminal Law, I: Commentary (The Hague: Kluwer,
2000), pp. 63, 69. See generally, Richard R. Baxter, ‘The Municipal and International
Legal Bases of Jurisdiction Over War Crimes’ (1951) 28 BYBIL 382.
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There is a minority view, admittedly held by eminent authority, that
the obligation is only to implement legislation and prosecute in case
the State becomes a belligerent.51 This view cannot be squared with the
Conventions.52 Indeed Röling ends his discussion by appearing to accept
that the drafters intended and did bring about universal jurisdiction
but that, in his eyes, they were wrong to do so.53

Although the matter is now of little import because of the near-
universal acceptance of the Conventions, and the likelihood that the
grave breaches regime is customary,54 it may be noted that they did not
provide for application to non-parties to the Conventions. The obligation
is to search for and extradite or prosecute those who have committed
grave breaches of the Conventions. Article 50 of GCI defines the acts as
those ‘committed against persons or property protected by the conven-
tion’. Therefore although jurisdiction is available to all parties in relation
to all grave breaches, wherever they are committed, for there to be grave
breaches the Conventions must have been applicable to the conflict in
which the acts occurred. This requires a conflict involving high contract-
ing parties (Common Article 2). Therefore there is no non-party effect
envisaged in the Conventions.

The Apartheid Convention,55 by virtue of the fact that its clear targets
were highly unlikely to become parties to the treaty, is an example of
a treaty that sought to create universal jurisdiction opposable to non-
party States.56 After setting up a duty to prosecute acts of apartheid in
Article IV, Article V of the treaty states that ‘Persons charged with the
acts enumerated in Article II of the present Convention may be tried by
a competent tribunal of any State to the Convention which may acquire
jurisdiction over the person of the accused’. Had the Convention ever
been used as a basis of a prosecution, the question of jurisdiction would

51 Bernard V. A. Röling, ‘The Law of War and the National Jurisdiction Since 1945’
(1960-II) 100 RdC 329, 359--63; Derek W. Bowett, ‘Jurisdiction: Changing Patterns of
Authority Over Activities and Resources’ (1982) 53 BYBIL 1, 12.

52 See Richard van Elst, ‘Implementing Universal Jurisdiction Over Grave Breaches of the
Geneva Conventions’ (2000) 13 LJIL 815, 821--3. See also Yerodia, Separate Opinion of
Judges Higgins, Kooijmans and Buergenthal, paras. 28--32 (although the question here
was whether the obligation to search for was territorially limited), paras. 46, 61.

53 Röling, ‘The Law of War’, 363.
54 The Grave Breaches regime was held to be customary in Prosecutor v. Tadíc, Opinion

and Judgment, IT-94--1-T, 7 May 1997, para. 577; Higgins, Kooijmans and Buergenthal
are uncertain, Joint Opinion of Higgins, Kooijmans and Buergenthal, paras. 41--42.

55 International Convention for the Suppression and Punishment of the Crime of
Apartheid 1015 UNTS 243.

56 See Reydams, Universal Jurisdiction, pp. 59--61.
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doubtlessly have been raised,57 not least as the question of jurisdiction
was controversial in the drafting of the Convention. Again, the question
of whether true universal jurisdiction could be said to exist would be
one of customary law rather than treaty law (unless the Convention
were to be ratified by all States).58 To the extent that the definition in
Article II of the Convention overlaps with crimes against humanity,59

universal jurisdiction may be found under general international law
anyway, but beyond the overlaps it is questionable if the Convention
can be considered customary. It is general international law and the
‘core’ crimes to which we must now turn.

Universal jurisdiction and the ‘core’ crimes

There is a common theme in the traditional heads of jurisdiction.
They are granted by international law to a State to protect its national
interests.60 The treaty regimes are best seen as a mutual concession
of jurisdiction to achieve joint purposes, although this concession may
evidence some level of consensus that there is a broader interest in
repression. ‘Pure’ universal jurisdiction is the customary right of States
to exercise jurisdiction over a limited set of offences, wherever such
offences occurred, by whom such offences are committed and irrespec-
tive of any other jurisdictional link to the prosecuting State.61 The under-
lying idea of universal jurisdiction is that such crimes are sufficiently
serious that they amount to an attack on the international legal order
itself,62 an order in which States all have an interest in upholding;63

57 On which see Roger S. Clark, ‘Apartheid’, in M. Cherif Bassiouni (ed.), International
Criminal Law, I, Crimes (Ardsley: Transnational, 2nd edn., 1999), p. 643, pp. 653--8.

58 Apartheid itself was doubtlessly a violation of the jus cogens prohibition of racial
discrimination (Louis Henkin, International Law: Politics and Values, The Hague: Kluwer,
1995, p. 39).

59 On which, see later.
60 Brigitte Stern, ‘Better Interpretation and Enforcement of Universality Jurisdiction’, in

Christopher Joyner (ed.), Reining in Impunity for International Crimes and Serious Violations
of Fundamental Human Rights (St Agne, Erès, 1998), p. 175, p. 177.

61 See the Princeton Principles on Universal Jurisdiction, Article 1(1). The Principles will
not receive detailed consideration here as, by their own terms, they are a mixture of
codification and progressive development, not a clear restatement of custom. On
universal jurisdiction generally, see Reydams, Universal Jurisdiction; Willard B. Cowles,
‘Universality of Jurisdiction Over War Crimes’ (1945) 33 Cal LR 177; Kenneth C.
Randall, ‘Universal Jurisdiction Under International Law’ (1988) 65 TLR 785.

62 The conceptualisation is traceable to Frederick Mann; Mann, ‘The Doctrine of
Jurisdiction’, 95. See also Rosalyn Higgins, Problems and Process: International Law and
How We Use It (Oxford: Clarendon, 1994), pp. 58--9.

63 On the idea, see Arthur Watts, ‘The Importance of International Law’, in Michael Byers
(ed.), The Role of Law in International Politics (Oxford: Oxford University Press, 2000), p. 5,
p. 7.
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thus, almost by analogy with the protective principle, States may pros-
ecute such offences.64 Beyond this, there is authority for the idea that
national courts are acting as organs of global justice in prosecuting
international crimes in case-law.65 Similar claims are often made in
doctrine.66

As a preliminary matter, it is necessary to explain the distinction
drawn by some between universal jurisdiction in the ‘pure’ sense (as it
is defined above, sometimes called universal jurisdiction in absentia) and
‘territorial jurisdiction over extraterritorial events’ where a suspect is
found in the territory of the State asserting jurisdiction, and prosecuted
without any other jurisdictional link. The basic practical difference is
that a State cannot request extradition on the basis of the latter princi-
ple. The distinction was drawn by a number of judges in the Yerodia Case
and may, as a matter of practical politics, be a sensible limitation on the
concept of universal jurisdiction.67 To exercise jurisdiction over a crime
allegedly committed by a person with no other link to the prosecuting
State other than having been later found on the territory still requires
an assertion of universal jurisdiction over the crime. Normally custody
of a person does not give jurisdiction over offences they have committed
elsewhere. That is one reason for the existence of extradition.

There are two possible exceptions to this, both relating to matters com-
ing under the heading of international criminal law lato sensu: piracy and
the suppression Conventions. It is therefore worth investigating these, as
it might be thought that the concept of universal jurisdiction inevitably

64 The analogy is drawn by Antonio Cassese, ‘When May Senior State Officials Be
Prosecuted for International Crimes: Some Comments on the Congo v. Belgium Case’
(2002) 13 EJIL 853, 859.

65 In re Rauter, 114 LRTWC 89, 109; Demjanjuk v. Petrovsky 776 F. 2d 571, 583 (USCA 6th
Circuit 1985); cert. den. 475 US 1016 (1986), 628 F. Supp. 1370; F4 F. 2d 1254 (1986),
Eichmann, Supreme Court, para. 12; Fédération Nationale des Déportes et Internes Résistants
et Patriots v. Barbie (1985) 78 ILR 125, p. 131; Yerodia, Separate Opinion of Judges
Higgins, Kooijmans and Buergenthal, para. 51 (although the paragraph does not offer
whole-hearted support for the view), 72--5; Dissenting Opinion of Judge ad hoc van den
Wyngaert, paras. 86--87.

66 See, for example, Antonio Cassese, ‘International Criminal Justice: Is it Needed in the
Present World Community?’, in Gerard Kreijen et al (eds.), State Sovereignty, and
International Governance (Oxford: Oxford University Press, 2002), p. 239, p. 258; Neil
Boister, ‘Transnational Criminal Law?’ (2003) 14 EJIL 953, 968--74; Roger O’Keefe,
‘Customary Crimes in English Courts’ (2001) 72 BYBIL 293, 335; Anthony Sammons,
‘The “Under-Theorization” of Universal Jurisdiction: Implications for Legitimacy on
Trials of War Criminals by Domestic Courts’ (2003) 21 Berkley Journal of International Law
111, 137--8; Georges Abi-Saab, ‘The Proper Role of Universal Jurisdiction’ (2003) 1 JICJ
596, 596--7, 601.

67 See, for example, Cassese, ‘When May Senior State Officials’, 856--7.
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involves presence.68 Turning first to piracy, it is possible that prior pres-
ence in the forum State is a prerequisite to the assertion of universal
jurisdiction over suspected pirates.69 Different versions of Oppenheim,
for example, express different opinions on the matter.70 However, con-
fusion may have arisen because of the statement in Article 105 of the
Law of the Sea Convention that the courts of the arresting State may
exercise jurisdiction over pirates. This should not be read as granting
exclusive jurisdiction to those courts.71 It is also important that the
suspect is not voluntarily in the State prosecuting, but will have been
brought there by the arresting State. The judges dealing with the matter
in Yerodia appeared to consider piracy to be a crime of pure universal
jurisdiction.72

The second possible example is the limits contained in treaties that
a person must be present in a jurisdiction for prosecution to be under-
taken on the basis of expanded treaty-based jurisdiction, an example of
which is Article 5(2) of the Torture Convention. The reason for this is that
there is a duty to prosecute in such instances, and it is nonsensical to
speak of a duty to prosecute all offences everywhere on every State party
to the Convention. The nexus of voluntary presence in the jurisdiction
cannot thus be seen as an inherent aspect of universal jurisdiction.

A case for jurisdiction is best made on the basis of State practice. A
secondary argument linked to this could be made that, to the extent
that international crimes are also subject to jus cogens prohibitions, this
could lead to the existence of universal jurisdiction.73 As jus cogens norms

68 The suggestion is made in Campbell Maclachlan, ‘Pinochet Revisited’ (2002) 51 ICLQ
959, 965 and Abi-Saab, ‘The Proper Role’, 600--1.

69 In support of such a requirement, see Cassese, ‘When May Senior State Officials’, 857,
against, see Benjamin A. Wortley, ‘Pirata Non Mutat Dominum’ (1947) 245 BYBIL 258,
262. On piracy generally, see Alfred P. Rubin, The Law of Piracy (Ardsley: Transnational,
2nd edn., 1998).

70 Compare Lassa Oppenheim, Ronald F. Roxburgh (ed.), International Law -- A Treatise
(London, Longmans, Green & Co., 3rd edn., 1920), p. 434: ‘the pirate is considered the
enemy of every State, and can be brought to justice anywhere’, with Jennings and
Watts, Oppenheim’s International Law, p. 753, ‘it is for the courts of the state which has
carried out the seizure to impose the penalties to be imposed’.

71 See, for example, Robin Churchill and A. Vaughan Lowe, The Law of the Sea (Manchester:
Manchester University Press, 3rd edn., 1999), p. 210.

72 Separate Opinion of President Guillaume, para. 12, Separate Opinon of Judges Higgins,
Kooijmans and Buergenthal, paras. 54, 61; the Separate Opinion of Judge Koroma,
para. 9, is ambiguous.

73 Prosecutor v. Furunďzija, Judgment, IT-95-17/1-T, 10 December 1998, para. 156; Pinochet
[No. 3], 177 (Lord Millet); M. Cherif Bassiouni, ‘Universal Jurisdiction for International
Crimes: Historical Perspectives and Contemporary Practice’ (2001) 42 VJIL 1, 28.
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involve erga omnes obligations there is some mileage in this argument.74

The argument supports the idea of the community interest in the sup-
pression of international crimes being converted into a national interest
of States for the purposes of jurisdiction. Nonetheless, although the pro-
hibitions on genocide and crimes against humanity are jus cogens, that
is not the case for all war crimes.75 Many war crimes are also subject to
universal jurisdiction, so jus cogens reasoning cannot supply a complete
answer to the question of universal jurisdiction.

There is considerable academic support for universal jurisdiction over
the core crimes.76 State practice is more equivocal, but offers just about
sufficient support to ground a right to do so in custom.77 This excep-
tional form of jurisdiction probably covers war crimes, crimes against
humanity and genocide. Aggression is a considerably more difficult case.
Any discussion of universal jurisdiction must now take place against the
backdrop of the ICJ decision in the Yerodia Case. Although the court’s
decision expressly avoided the question of universal jurisdiction,78 the
separate and dissenting opinions of a number of the judges referred
to in detail. Of those who dealt with the matter, four were against
the existence of universal jurisdiction79 and five expressly in favour.80

The most detailed opinion on the matter, that of Judges Higgins,

74 See, for example, Maurizio Ragazzi, The Concept of International Obligations Erga Omnes
(Oxford: Oxford University Press, 1997), p. 50.

75 See Bartram S. Brown, ‘The Evolving Concept of Universal Jurisdiction’ (2001) 35 NELR
383, 393. A very limited view of what war crimes amount to violations of jus cogens
may be found in Rafael Nieto-Navia, ‘International Peremptory Norms (Jus Cogens) and
International Humanitarian Law’, in Lal Chand Vohrah et al. (eds.), Man’s Inhumanity to
Man: Essays in Honour of Antonio Cassese (The Hague: Kluwer, 2003), p. 595.

76 See, for example, Randall, ‘Universal Jurisdiction’, 788--90; Cowles, ‘Universality’; Ian
Brownlie, Principles of International Law (Oxford: Oxford University Press, 6th edn.,
2003), pp. 303--5; Christopher C. Joyner, ‘Arresting Impunity: The Case for Universal
Jurisdiction in Bringing War Criminals to Accountability’ (1996) 59 LCP 153;
Christopher L. Blakesley and Otto Lagodny, ‘Finding Harmony Amidst Disagreement
Over Extradition: Jurisdiction, the Role of Human Rights, and Issues of
Extraterritoriality Under International Criminal Law’ (1991) 24 VJTL 1, 35. See generally,
A. Hays Butler, ‘Universal Jurisdiction: A Survey of the Literature’ (2000) 11 CLF 353.
See also the authors cited in the Amnesty International Study, Universal Jurisdiction: The
duty of States to Enact and Implement Legislation (London: Amnesty International, 2001),
AI Index IOR 53/02--018/2001, chapter 3, pp. 8--9. See, however, Alfred P. Rubin, ‘Actio
Popularis, Jus Cogens and Offences Erga Omnes’ (2001) 35 NELR 265.

77 For a contrary view, see Bassiouni ‘Universal Jurisdiction’.
78 Yerodia, paras. 41--46. See also Separate Opinion of Judge Koroma.
79 President Guillaume, Judges Ranjeva, Rezek and Bula-Bula.
80 Judges Koroma, Higgins, Kooijmans, Buergenthal and van den Wyngaert; Judge

al-Khasawneh appears to support the principle, but is not express about it.
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Kooijmans and Buergenthal, relies partially on the Lotus presumption in
favour of freedom of State action.81 Although their conclusion (that uni-
versal jurisdiction does exist) is correct, the reasoning is rather more
questionable.

Relying on the Lotus principle to ground universal jurisdiction is prob-
lematic. The Lotus principle is immensely controversial.82 It is quite pos-
sible that the Lotus Case is quoted in this regard to say something it did
not. The fate of the Lotus principle is an object lesson in avoiding making
broad pronouncements only to qualify or reject them. The PCIJ began ‘far
from laying down a general prohibition to the effect that States may not
extend the application of their laws, and the jurisdiction of their courts
to persons, property and acts outside their territory, [international law]
leaves them in this respect a wide measure of discretion which is
only limited in certain cases by prohibitive rules’.83 Torn from its con-
text, this seems unequivocal; however, the Permanent Court did not
decide between this position and the idea that absent a permissive
rule a State could not assert jurisdiction.84 If, this notwithstanding, the
PCIJ’s views have been accurately reflected since, as James Brierly rightly
complained:

their reasoning was based on the highly contentious metaphysical proposition
of the extreme positivist school that the law emanates from the free will of
sovereign independent States, and from this premiss they argued that restric-
tions on the independence of States cannot be presumed. Neither, it may be
said, can the absence of restrictions; for we are not entitled to deduce the law
applicable to a specific state of facts from the mere fact of sovereignty or inde-
pendence.85

Finally, at the practical level, the statement simply does not reflect the
way in which States argue about jurisdiction, which is on the basis that
a positive right must be shown to assert jurisdiction.86

81 Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, paras. 49--52.
82 See Mann, ‘The Doctrine of Jurisdiction’, 35; Henkin, ‘International Law’, 278--80.
83 Lotus, p. 19.
84 Lotus, p. 20. See Separate Opinion of President Guillaume, para. 14; Joint Opinion,

para. 49.
85 James L. Brierly, ‘The “Lotus” Case’ (1928) 44 LQR 154, 155--6. See further, Ole

Spiermann, ‘Lotus and the Double Structure of International Legal Argumentation’, in
Laurence Boisson de Chazournes and Phillipe Sands (eds.), International Law, The
International Court of Justice and Nuclear Weapons (Cambridge: Cambridge University
Press, 1999), p. 131.

86 Brierly, ‘The “Lotus” ’, 156. Vaughan Lowe, ‘Jurisdiction’, in Malcolm Evans (ed.),
International Law (Oxford: Oxford University Press, 2003), p. 329, p. 335--6.
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It must be conceded at the start that there is not a huge number of
cases actually resting on universal jurisdiction. However, as we shall see
later, the nature of universal jurisdiction is that States have a right, not a
duty, to assert it. Therefore a smaller amount of practice is required than
to establish a duty to do so. The first clear example is the Eichmann Case.87

Recently, there has been a swing towards accepting that the Eichmann
Case was based on passive personality jurisdiction.88 The District Court
engaged in a detailed discussion of Israel’s right to use passive person-
ality jurisdiction89 and the Supreme Court declared that they were in
complete agreement with the lower court’s opinion on the matter.90 But
the manner in which they explained their excursus on universal juris-
diction leaves a narrow view of the Eichmann Case outside in the cold:
‘if in our judgment we have concentrated on the international and uni-
versal character of the crimes . . . one of the reasons for our so doing is
that some of them were directed against non-Jewish groups.’91 The right
of Israel to act on this basis was accepted by the US Court of Appeal for
the 6th circuit in the Demjanjuk Case.92

More recent cases include the Pinochet cases in Spain.93 These asserted
universal jurisdiction over Pinochet on the basis of a questionable read-
ing of his acts as genocide, despite the fact that the defendant was not
present in the jurisdiction.94 In both this Case and the later Montt Case
in Spain (which also accepted that universal jurisdiction in absentia over
genocide existed),95 the Spanish courts declared that they would take

87 Above p. 50.
88 An example is the Dissenting Opinion of van den Wyngaert, para. 44. It may explain

President Guillaume’s comment that Israel was a ‘special case’, para. 12.
89 District Court, paras. 31--38. 90 Supreme Court, para. 12.
91 Supreme Court, para. 12.
92 Demjanjuk v. Petrovsky 776 F. 2d 571 (USCA 6th Circuit 1985); cert. den. 475 US 1016

(1986), 628 F. Supp. 1370; 784 F. 2d 1254 (1986). See James W. Moeller, ‘United States
Treatment of Alleged Nazi War Criminals: International Law, Immigration law and the
Need for International Co-operation’ (1985) 25 VJIL 793; Rena Hozore Reiss, ‘The
Extradition of John Demjanjuk: War Crimes, Universality Jurisdiction and the Political
Offense Doctrine’ (1987) 20 Cornell ILJ 281.

93 Case 19/97, November 4 1998, Case 1/98 November 5 1998, reprinted in (1999) 2 YBIHL
505. For general works on this, see Antoni Piragu Sole, ‘The Pinochet Case in Spain’
(2000) 6 ILSAJICL 653; Reydams, Universal Jurisdiction, pp. 184--8; María del Carmel
Márquez Carrasco and Loaquín Alcaide Fernández, ‘In Re Pinochet’ (1999) 93 AJIL 690.

94 The genocide charges were not proceeded with in the United Kingdom because of the
dubious interpretation of the scope of genocide in the Spanish cases.

95 Decision of 13 December 2000, reprinted in (2000) 3 YBIHL 691; see Michael Cottier,
‘What Relationship Between the Exercise of Universal and Territorial Jurisdiction?’, in
Horst Fischer, Claus Kreß and Sascha Rolf Lüder (eds.), International and National
Prosecution of Crimes Under International Law (Berlin: Arno Spitz, 2001), p. 843.
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jurisdiction only where the territorial State had shown itself unwilling
to prosecute. This idea that universal jurisdiction is subsidiary, coming
into play only if the territorial jurisdiction was unwilling or unable to
prosecute was reiterated in the Guatemalan Generals Case in 2003.96

It has been suggested that such a limit forms a part of universal juris-
diction.97 However, the approach of the Spanish court was based on a
dubious interpretation of the Genocide Convention’s jurisdictional provi-
sions and an application of the complemantarity provisions of the Rome
Statute to inter-State overlaps of jurisdiction, when the principle does
not apply as a matter of law.98 That is not to say that it is a useful prag-
matic limit on universal jurisdiction. Nonetheless, the broader Spanish
approach to universal jurisdiction seems to have been accepted by
Mexico, who extradited an Argentine ex-General (Ricardo Miguel Car-
vallo) to Spain on the basis of its exercise of universal jurisdiction.99

Belgian Courts have also asserted universal jurisdiction over Pinochet in
spite of his absence from the forum State.100 More controversially, there
was an attempt to assert such jurisdiction over Ariel Sharon, Prime Min-
ister of Israel, by Belgium, which led to a formal protest from Israel.101

In the Netherlands, the 2001 Bourtese Case affirmed universal jurisdic-
tion over crimes against humanity, even where the defendant was not
present in the forum.102

There are a considerable number of pieces of national legislation
which also assert universal jurisdiction without expressly requiring the
voluntary presence of the defendant in the forum State. These include
the criminal codes of Azerbaijan,103 Belarus,104 the Czech Republic,105

Ethiopia,106 Finland,107 Hungary108 and Paraguay.109 Other States have
implemented the Rome Statute by legislation including universal

96 Decision of 25 February 2003. For criticism, see Hervé Ascensio, ‘Are Spanish Courts
Backing Down on Universality? The Supreme Tribunal’s Decision in Guatemalan
Generals’ (2003) 1 JICJ 690.

97 Antonio Cassese, ‘Is the Bell Tolling for Universality? A Plea for a Sensible Notion of
Universal Jurisdiction’ (2003) 1 JICJ 589, 593.

98 Ascensio, ‘Are Spanish Courts’, 693--8; although it may be a sensible development.
99 Carvallo, decision of 11 January 2001.

100 In re Pinochet, reprinted in (1999) 2 YBIHL 475, 483. See Luc Reydams, ‘Belgian Tribunal
of First Instance’ (1999) 93 AJIL 700.

101 On the Sharon Case generally, see Antonio Cassese, ‘The Belgian Court of Cassation v.
the International Court of Justice: The Sharon and Others Case’ (2003) 1 JICJ 437.

102 Bourtese, Decision of 20 November 2001, reprinted in (2000) 3 YBIHL 677, 688.
103 Criminal Code, Article 12(3). 104 Penal Code of Belarus No. 28, 2000, Article 6(3).
105 Criminal Code, section 19. 106 Penal Code 1957, Article 17(1).
107 Finnish Penal Code, Chapter 1, section 7, Decree on the application of Chapter 1,

section 7 of the Penal Code (627/1996), section 1(2)(3).
108 Criminal Code, 1978, section 4(1)(c). 109 Law No. 1160/97, Article 8.
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jurisdiction over international crimes without expressly creating
a requirement of voluntary presence. These include Australia,110

Canada,111 Germany112 and New Zealand.113 Until political pressure from
the United States led Belgium to alter its legislation, a similar basis
of jurisdiction was incorporated into Belgian law.114 Some have taken
the Belgian alteration of its legislation to signify the death of universal
jurisdiction in absentia.115 The problem with such a view is that it
assumes that Belgium’s actions were accompanied by opinio juris that
universal jurisdiction in absentia is unlawful, when the stated reason
for limiting the reach of its extraterritorial jurisdiction was that the
statute had been abused.116

The United Kingdom accepts the legitimacy of the exercise of such
jurisdiction. The UK International Criminal Court Act 2001 permits
extradition to States prosecuting on the basis of universal jurisdiction.117

In an amicus curiae brief to the US Supreme Court in 2004 the United
Kingdom, Australia and Switzerland maintained that universal crimi-
nal jurisdiction exists over serious crimes such as serious war crimes,
genocide and crimes against humanity.118 The United States may be
taken to have accepted universal jurisdiction without a link of volun-
tary presence when it asked a number of States to prosecute Pol Pot in
the 1990s.119 Although the US position on the ICC could be taken as
casting some doubt on its view, it is probable that it does not, as the
legal argument was that it is not lawful to delegate jurisdiction to an
international body without the consent of the State of nationality.120

Finally, although it is UN, rather than State practice, UNTAET

110 Australian Criminal Code Act 1985, sections 1, 15(4) as amended by the International
Criminal Court (Consequential Amendments Act 2002).

111 Crimes Against Humanity and War Crimes Act 2001, section 6. The act is ambiguous
on this point.

112 Code of Crimes Against International Law, section 1.
113 International Crimes and International Criminal Court Act 2000, sections 8, 9, 10, 11.
114 See generally Steven R. Ratner, ‘Belgium’s War Crimes Statute. A Postmortem’ (2003)

97 AJIL 888 on the Law of 16 June 1993, as amended in 1999. On the later
amendments, see Luc Reydams, ‘Belgium Reneges on Universality: The 5 August 2003
Act on Grave Breaches of International Humanitarian Law’ (2003) 1 JICJ 679; on the US
threats, see George P. Fletcher, ‘Against Universal Jurisdiction’ (2003) 1 JICJ 580, 584.

115 Cassese, ‘Is the Bell Tolling’, 589. 116 Reydams, ‘Belgium’, 679.
117 International Criminal Court Act, 2001 Ch. 17, section 72.
118 Sosa v. Alvarez-Machain, No. 03--339, Brief of the Governments of the Commonwealth of

Australia, the Swiss Federation and the United Kingdom as Amici Curiae, p. 6. The
footnote to the position accepts that there is still room for some doubt, however.

119 David J. Scheffer, ‘Opening Address’ (2001) 35 NELR 233, 254--6.
120 Burrus M. Carnahan, ‘International Criminal Court’ (1999) 2 YBIHL 424, 425.
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regulation 2000/15 asserts universal jurisdiction over international
crimes.121

There are more instances where States have asserted universal juris-
diction over those already in their territory. Sometimes this is because it
is considered a formal requirement. For example, in France complaints
relating to Bosnia and Rwanda were rejected on the ground that the
putative defendant was not in the country.122 The same occurred in
relation to French attempts to investigate Pinochet.123 Early cases in Ger-
many, such as Tadíc and Djajíc asserted that it was necessary to have some
link to Germany to prosecute genocide extraterritorially, but that the vol-
untary presence of the suspect in Germany was sufficient.124 This is not
always the case however; in the later Jorgíc Case the question was left
open in relation to war crimes.125 In addition, the possibility of overload
of the German legal system was part of the motivation for the imposition
of the requirement, rather than a serious evaluation of international
law.126 The German Code of Crimes Against International Law does not
impose such a requirement. As we saw above, the Spanish Courts moved
to accept such a requirement in the Guatemalan Generals Case.

There have been other uses or assertions of universal jurisdiction
over international crimes committed by persons who later are found
in the forum State. An interesting example of the use of a treaty was
the Cvjetkovíc Case in Austria,127 as it implied universal jurisdiction into
the Genocide Convention when there is no functioning territorial judi-
ciary. As there is no basis for this in the Genocide Convention, its

121 UNTAET Regulation 2000/15, section 2.
122 See Brigitte Stern, ‘In re Javor, In re Munyeshaka’ (1999) 93 AJIL 525; Reydams, Universal

Jurisdiction, pp. 135--9.
123 Brigitte Stern, ‘In re Pinochet’ (1999) 93 AJIL 696.
124 Tadić was transferred to the ICTY prior to judgment; Djajíc No. 20/96. Supreme Court

of Bavaria, 3d Strafsenat, 23 May 1997. See generally, Kai Ambos and Steffen Wirth,
‘Genocide and War Crimes in Former Yugoslavia Before German Courts’, in Horst
Fischer, Claus Kreß and Sascha Rolf Lüder (eds.), International and National Prosecution
of Crimes Under International Law (Berlin: Arno Spitz, 2001), p. 769; Albin Eser ‘National
Jurisdiction over Extraterritorial Crimes within the Framework of International
Complementarity’, in Lal Chand Vohrah et al. (eds.), Man’s Inhumanity to Man: Essays in
Honour of Antonio Cassese (The Hague: Kluwer, 2003); p. 279, pp. 282--3.

125 Jorgíc, OLG Dusseldorf, 26 September 1997; Christopher J. M. Safferling, ‘Public
Prosecutor v. Djajíc’ (1998) 92 AJIL 528.

126 Ambos and Wirth, ‘Genocide and War Crimes’, pp. 781--3.
127 Dusko Cvetjkovíc. Beschluss des Oberstern Gerichtshofs Os99/94--6, 13 July 1994. See

Axel Marschik, ‘European National Approaches to War Crimes’, in Timothy L. H.
McCormack and Gerry Simpson (eds.), The Law of War Crimes: National and International
Approaches (The Hague: Kluwer, 1997), p. 65, pp. 79--82; Reydams, Universal Jurisdiction,
pp. 99--101.
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international acceptability must rest on customary law. Belgium has
taken action on the basis of universal jurisdiction in relation to offences
in Rwanda.128 In the ‘Butare four’ case, convictions on the basis of com-
mon Article 3 and Additional Protocol II were entered on this basis.129

Again there is no treaty-based jurisdiction, so the basis needs to be cus-
tomary. The same provisions were invoked in Switzerland in the Niyon-
tenze Case, again dealing with Rwanda.130

There are a number of States who have asserted jurisdiction over
non-nationals who commit international offences and later come to
the jurisdiction in their legislation. As with universal jurisdiction in
absentia, many of these post-date the Rome Statute, and were influenced
by it, although there is no part of the treaty that either requires or
permits the assertion of such jurisdiction. The Netherlands,131 South
Africa132 and the United Kingdom133 have examples of this sort of
legislation.

From the above survey, certain conclusions can be drawn. The first
is that there is increasing support for the assertion of universal juris-
diction by States. This level of support is sufficient to suggest that the
customary case for universal jurisdiction over core crimes may be made.
The existence of universal jurisdiction was used by the Special Court for
Sierra Leone as an integral part of its reasoning in the Kallon and Kamara
appeal decision on the Lomé amnesty.134 Both the ICTY and ICTR have

128 See Reydams, Universal Jurisdiction, pp. 102--18; Luc Reydams, ‘Universal Jurisdiction
Over Atrocities in Rwanda: Theory and Practice’ (1996) 1 EJCCLCJ 18, 35--8.

129 Reydams, Universal Jurisdiction, pp. 109--12. See also Luc Reydams, ‘Belgium’s First
Application of Universal Jurisdiction: The Butare Four Case’ (2002) 1 JICJ 428. For a
helpful discussion of the cases relating to non international armed conflict, see Sonja
Boeleart-Suominen, ‘Grave Breaches, Universal Jurisdiction and Internal Armed
Conflicts: Is Customary Law Moving Towards a Uniform Enforcement Mechanism for
All Armed Conflicts’ (2000) 5 JCSL 63.

130 Tribunal Militaire Division 2, Lausanne, 30 April 1999. See Luc Reydams, ‘Prosecutor
v. Niyontenze’ (2002) 96 AJIL 231; William A. Schabas, ‘National Courts Finally Begin
to Prosecute the “Crime of Crimes”: Genocide’ (2003) 1 JICJ 39, 47--9.

131 International Crimes Act, section 2(1)(a).
132 Implementation of the Rome Statute for the International Criminal Court Act No. 27

of 202, section 4(3). On the draft bill, see Hennie Strydom, ‘South Africa and the
International Criminal Court’ (2002) 6 MPYBUNL 345.

133 International Criminal Court Act, section 68(1); War Crimes Act 1991 section 1(1); on
the latter see Theodor Meron, ‘International Criminalization of Internal Atrocities’
(1995) 89 AJIL 554, 573. Christopher Greenwood, ‘The War Crimes Act 1991’, in Hazel
Fox and Michael A. Meyer (eds.), Armed Conflict and the New Law, II: Effecting Compliance
(London: British Institute of International and Comparative Law, 1993), p. 215, p. 217.

134 Prosecutor v. Kallon and Kamara, Decision on Challenge to Jurisdiction: Lomé Accord
Amnesty, SCSL-2004--15-AR 72(E) and SCSL-2004--16-AR72(E), 13 March 2004,
paras. 67--71.
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accepted the existence of universal jurisdiction.135 The difficult ques-
tion is whether or not States are entitled to assert such jurisdiction
in the absence of the voluntary presence of the suspect in the forum
State.

There is less evidence for the proposition that a defendant may be
prosecuted on the basis of universal jurisdiction absent his or her vol-
untary presence in the forum State, but this may simply be because it
is rare that States will seek to exercise such jurisdiction. That is not
fatal to a claim that there is a right to do so. The question is largely
linked to the question of whether or not States may ask for extradition
on this basis. It is difficult to fault the opinion of Higgins, Kooijmans
and Buergenthal on this point, where they note that ‘if the underlying
purpose of designating certain acts as international crimes is to autho-
rise a wide jurisdiction to be asserted over persons committing them,
there is no rule of international law . . . which makes illegal co-operative
acts designed to secure the presence within a State wishing to exercise
jurisdiction’.136 As we saw in relation to the other examples of universal
jurisdiction lato sensu, such limitations were created for specific reasons
not applicable here. There are a number of States that assert such juris-
diction, and it may cautiously be suggested that they are acting lawfully
in doing so for the limited category of crimes we are investigating. If
there is no distinction between the types of universal jurisdiction, the
case is, naturally, stronger.

It should be pointed out that, on the basis of similar evidence,
Luc Reydams concludes that universal jurisdiction in absentia does not
exist.137 Reydams states that in ‘the few precedents (Sharon, Ndombasi
[Yerodia] and Pinochet) the States of nationality of the suspects protested
vigorously, and not just on immunity grounds’.138 There is some truth in
this, but in Yerodia the Democratic Republic of Congo expressly dropped
its objection to Belgium’s assertion of universal jurisdiction as it did
not wish to prejudice the developing law of universal jurisdiction.139

In Pinochet, the United States pointedly refrained from protesting the

135 Prosecutor v. Tadíc, Decision on Interlocutory Appeal on Jurisdiction, IT-94--1AR72,
2 October 1995, para. 62. Prosecutor v. Ntuyuhaga, Decision on the Prosecutor’s Motion
to Withdraw the Indictment ICTR-96--40-T, 18 March 1999 (in relation to genocide).

136 Joint Separate Opinion, para. 58.
137 Reydams, Universal Jurisdiction, p. 224. Antonio Cassese has moved to this view; see

Cassese, ‘Is the Bell Tolling’, 595.
138 Reydams, Universal Jurisdiction, p. 230.
139 On which, see William A. Schabas, ‘Introduction’, in Reydams, Universal Jurisdiction,

pp. x--xi.
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decision of the UK courts, and Chile’s protests in that case must also be
taken alongside the expressions of support from other States. Israel may
have protested the decision to investigate in Sharon, but had used univer-
sal jurisdiction without voluntary presence itself in both Eichmann and
Demjanjuk, which rather undermines any protest on that ground.140

Problems of universal jurisdiction

There are a number of critiques that can be made of universal juris-
diction, and they have a bearing on the political landscape in which
international criminal law is, or is not, enforced. As Bruce Broomhall
observes ‘[u]niversal jurisdiction will not become a reliable pillar of the
international rule of law until these difficulties are squarely faced . . .
[and prosecutions on the basis of universal jurisdiction are] . . . a magnet
for domestic and international controversy’.141

The first critique is that the exercise of universal jurisdiction is a
form of neo-colonial intervention. This is linked to ideas of selectivity,
that international crimes are prosecuted only where there is a political
reason for doing so. Some of the attempted exercises of universal juris-
diction have been by ex-colonial powers. Spain has asserted jurisdiction
over offences in Chile. The Netherlands has been involved in cases relat-
ing to (what was then) Surinam.142 Most famously, the Yerodia litigation
involved a post-colonial State (the Democratic Republic of Congo, DRC)
and its former colonial power, Belgium.143 The most outspoken critic
was the Congolese ad hoc judge, Judge Bula-Bula. Bula-Bula considered
the assertion of universal jurisdiction by Belgium to be part of a Bel-
gian practice of neo-colonial interference, which began with Belgian
involvement in the killing of Patrice Lumumba.144 President Guillaume
was only slightly more diplomatic: ‘[to accept universal jurisdiction] . . .
would be to . . . encourage the arbitrary for the purposes of the powerful,
purportedly acting for an ill-defined “international community”.’145

140 On immunities, Israel had more of a point.
141 Bruce Broomhall, International Justice and the International Criminal Court: Between

Sovereignty and the Rule of Law (Oxford: Oxford University Press, 2003), p. 105. See also
Steven R. Ratner, ‘Belgium’s War Crimes Statute’.

142 See Pita J. C. Schimmelpennick van der Oije, ‘A Surinam Crime Before a Dutch Court:
Universal Jurisdiction or a Post-Colonial Injustice?’ (2001) 14 LJIL 455.

143 See Maclachlan, ‘Pinochet Revisited’, 965. For an interesting reversal of such rhetoric,
see Brown, ‘The Evolving Concept’, 391.

144 Yerodia, Separate Opinion of Judge ad hoc Bula-Bula, paras. 9--14.
145 Ibid., Separate Opinion of President Guillaume, para. 15. See also Judge Rejek,

para. 10; Boister, ‘The ICJ in the Belgian Arrest Warrant Case: Arresting the
Development of International Criminal Law’ (2002) 7 JCSL 293, 307.
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It is easier to make than to refute allegations of neo-colonialism,146

and neo-colonial intervention should be condemned. But at least part
of the reason for the fact that ex-colonial States have been involved in
such action is because either victims or perpetrators have found their
way to the old colonial power and victims have persuaded independent
magistrates in those countries to investigate. The governments of those
States have not been involved in the initial decision to prosecute. Where
they have been involved in the proceedings, as often as not those States’
governments have been unenthusiastic.147

The correct response to suggestions that neo-colonial ideals under-
pin particular prosecutorial efforts is to call for impartial prosecu-
tion of international crimes, wherever they are committed.148 Amnesty
International, whose views on universal jurisdiction are more assertive
than many international lawyers’,149 accept that in an ideal world the
territorial or perhaps nationality State would take responsibility for
prosecution.150 That this was not the case in Yerodia was raised by Judge
ad hoc van den Wyngaert as a reason the DRC did not come before the
Court with ‘clean hands’.151 Although undiplomatic, there is truth in
the general assertion that universal jurisdiction may have its most appro-
priate role in acting where the territorial or perhaps nationality State
does not, even if the subsidiarity criterion applied in Spain is not estab-
lished in international law. The appropriate role for universal jurisdic-
tion may well be to ensure, rather as the ICC is intended to do, that the
most interested States prosecute international crimes fairly by leaving a
back-up role for others if those States do not prosecute.152

However, overlapping jurisdictional claims are a possible source of
tension. This perhaps explains President Guillaume’s description of a
dystopian ‘judicial chaos’ which would, in his eyes, follow from the
acceptance of universal jurisdiction.153 There is no hierarchy established
between the forms of jurisdiction. This has been a problem for Tanzania,

146 See the ILA Report, p. 422, where it is noted that most cases are in OECD States, but
that there is no evidence that prosecutions were carried out on frivolous or political
grounds.

147 This was certainly the Case in the Pinochet litigation.
148 Boister, ‘The ICJ’, 313--14; ILA Report, p. 422. 149 As we will see, including my own.
150 Amnesty International, Universal Jurisdiction, Introduction, p. 31.
151 Dissenting Opinion of Judge ad hoc van den Wyngaert, see Boister ‘The ICJ’, 307.
152 See similarly, ‘David A. Tallman, ‘Universal Jurisdiction: Lessons From the Belgian

Experience’, in Jane E. Stromseth (ed.), Accountability for Atrocities: National and
International Responses (Ardsley: Transnational, 2003), p. 375.

153 Yerodia, Separate Opinion of President Guillaume, para. 15.
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which has been faced with Rwandan (territorial jurisdiction) and Belgian
(universal jurisdiction) extradition requests for Bernard Ntuyuhaga. It is
also, in some ways, what was at issue in the Pinochet litigation, as Chile
claimed it should be able to try him,154 while the ‘implicit assumption
in the Spanish--English effort was that Chile had no protected right’ to
do so in preference to their courts.155 Bassiouni is a supporter of the cre-
ation of a hierarchy of jurisdictional claims.156 It would be a sensible,
but difficult development,157 and the problem of overlapping jurisdic-
tion remains despite the hints of subsidiarity suggested in the Spanish
and Austrian cases.

Some scholars have suggested other difficulties involved in universal
jurisdiction. One of these is the possibility that prosecutions on the
basis of universal jurisdiction may not be made with sufficient respect
for basic due process rights.158 Aside from the speculative nature of
the suggestion, a number of responses to such a claim spring to mind.
First, that is precisely why we have due process rights in international
human rights law, and in humanitarian law.159 Michael Akehurst’s state-
ment covers the point admirably: referring to the ‘fear that in some
other countries courts are biased and punishments inhuman’ Akehurst
retorts that ‘there are other rules of international law which guarantee
a minimum international standard for the treatment of aliens, so one
cannot invoke the possibility of jurisdiction’s being abused as a reason
for denying jurisdiction altogether’.160

The likelihood that partiality will be a greater problem when prosecu-
tions occur on a universal basis rather than any other basis is low. States

154 See written submissions of Chile, as reported by Lord Hutton in Pinochet, 164.
155 Ruth Wedgwood, ‘International Criminal Law and Augusto Pinochet’ (2000) 40 VJIL

829, 832--3.
156 M. Cherif Bassiouni, ‘Policy Considerations on Inter-State Cooperation in Criminal

Matters’, in M. Cherif Bassiouni (ed.), International Criminal Law, II: Procedural and
Enforcement Mechanisms (Ardsley: Transnational, 2nd edn. 1999), p. 3, p. 9, ranking
them as territoriality, nationality, passive personality, protective and universal.

157 Chirstopher Blakesley, ‘Extraterritorial Jurisdiction’, in M. Cherif Bassiouni (ed.),
International Criminal Law, II: Procedural and Enforcement Mechanisms (Ardsley:
Transnational, 1999), p. 33, p. 82.

158 Madeline Morris, ‘Universal Jurisdiction in a Divided World’ (2001) 35 NELR 337,
352--3; Henry Kissinger, ‘The Pitfalls of Universal Jurisdiction’ (2001) (July--August) FA
86. For a response, see Kenneth Roth, ‘The Case for Universal Jurisdiction’ (2001)
(October--November) FA 150.

159 Gerald I. A. D. Draper, The Red Cross Conventions (London, Stevens & Co., 1958), p. 95,
considers the contribution of the Geneva Conventions to the protection of those
suspected of violations to be equal to their role in protecting others affected by war.

160 Akehurst, ‘Jurisdiction’, 165.
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with territoriality or passive personality jurisdiction are no more likely
to prosecute with scrupulous regard for international standards; there
are grounds for believing that at times they are less so.161 Where univer-
sal jurisdiction in absentia forms the basis of an extradition request, pro-
tection for the putative defendant is offered by the ability of a requested
State to refuse extradition on the basis that the defendant’s fair trial
rights would not be respected in the requesting jurisdiction.162 If the
prosecution is based on an excessive assertion of universal jurisdiction,
such as one on the basis of an extremely broad interpretation of the
relevant crime, the rules on double criminality will also be relevant.163

George Fletcher, who fears that ‘there is no guarantee whatsoever
against hounding an accused in one court after another until the
victims are satisfied that justice has been done’, brings a more solid
objection.164 In the absence of a general international version of the
non bis in idem principle that appropriately balances the rights of defen-
dants, victims and international society in general,165 there is the possi-
bility of such an outcome. However, the point is overstated, as States
are not generally over-enthusiastic about using universal jurisdiction.166

There is also again Akehurst’s point that the possibility of abuse does
not mean that the principle of jurisdiction is fatally flawed. In addition,
many extradition treaties allow non bis in idem as a reason for non-co-
operation.167 Given the reasonable point made by Fletcher, though, per-
haps the approach of the Spanish courts in the Guatemalan Generals Case

161 See, for example, Jordan J. Paust, ‘Antiterrorism Military Commissions: Courting
Illegality’ (2001) 23 MJIL 1; Jordan J. Paust, ‘Antiterrorism Military Commissions: The
Ad Hoc DOD Rules of Procedure’ (2002) 23 MJIL 677.

162 See, for example, Leslie C. Green, ‘Political Offences, War Crimes and Extradition’
(1962) 11 ICLQ 329; Christine van den Wyngaert, ‘The Political Offence Exception to
Extradition: How to Plug the “Terrorists’ Loophole” Without Departing from
Fundamental Human Rights’ (1989) 19 IYBHR 297; John Dugard and Christine van den
Wyngaert, ‘Reconciling Extradition with Human Rights’ (1998) 92 AJIL 187.

163 On the importance of protections contained in extradition law in prosecuting
international crimes, see Christopher L. Blakesley, ‘Autumn of the Patriarch: The
Pinochet Extradition Debacle and Beyond -- Human Rights Clauses Compared to
Traditional Protections Such as Double Criminality’ (2000) 91 Journal of Crime, Criminal
Law and Criminology 1.

164 George P. Fletcher, ‘Against Universal Jurisdiction’ (2003) 1 JICJ 580, 582.
165 See Cristine van den Wyngaert and Guy Stessens, ‘The International Non Bis in Idem

Principle: Resolving Some of the Unanswered Questions’ (1999) 48 ICLQ 779.
166 Abi-Saab, ‘The Proper Role’, 600--1.
167 Although this can be limited to where the requested or requesting State has

prosecuted; see Geoff Gilbert, Transnational Fugitive Offenders in International Law:
Extradition and Other Mechanisms (The Hague: Martinus Nijhoff, 1998), pp. 181--2.
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may show a useful mechanism for ensuring that universal jurisdiction
is used in a manner that is sensitive to respect for the defendant. The
complementarity regime of the ICC may provide a useful analogy here,
even if the principle is not directly applicable to State jurisdiction as a
matter of law.

There have been suggestions that there could be some form of gov-
ernmental control over prosecutions on the basis of universal jurisdic-
tion, such control to be exercised if there were serious repercussions for
international relations.168 This begs the question of precisely what such
repercussions are, and who is to define them. It is more than likely that
a balancing exercise, or a veto for executive authorities, would ensure
impunity for those offenders from powerful States, as relations with
powerful nationality States would be more ‘fundamental’ than those of
States with lesser political ‘clout’. This raises the spectres of selectivity,
with which we shall concern ourselves at some length later. The Joint
Opinion of Higgins, Kooijmans and Buergenthal took as one of its basic
conditions for the exercise of universal jurisdiction that prosecutions
are initiated by independent authorities.169

The specific reason given by Luc Reydams for the inadvisability of
adopting universal jurisdiction is that it would be inappropriate to sub-
ject every person in the world to a set of rules which, inter alia, they
could not reasonably know about.170 There is some truth in this in rela-
tion to domestic criminal law, which alongside common crimes such as
murder and theft also often reflects legitimate societal idiosyncrasies. As
far back as 1928 James Brierly castigated as intolerable ‘the suggestion
that every individual is or may be subject to the laws of every State at all
times and in all places’.171 The answer can, again, be found in Michael
Akehurst’s classic treatment of jurisdiction. Commenting on Brierly’s dis-
quiet, Akehurst replied ‘[b]ut surely it is intolerable only if the laws vary
from place to place; if they are the same in all countries the individual
suffers little hardship’.172 International criminal law on the core crimes
in particular may provide a common criminal law of humanity which
could overcome this critique.173

168 Morris, ‘Universal Jurisdiction’, 333.
169 Yerodia, Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, para. 59.
170 Reydams, Universal Jurisdiction, p. 224. 171 Brierly, ‘The Lotus Case’, 161.
172 Akehurst, ‘Jurisdiction’, 165.
173 See below, pp. 172--3. David Hirsch considers international criminal law to be an

incipient form of cosmopolitan law; David Hirsch, The Law Against Genocide:
Cosmopolitan Trials (London: Glasshouse, 2003). A similar point to the above may also
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There are also practical problems which are common to extraterrito-
rial prosecutions, but which arise in a particularly acute form in prose-
cutions based on universal jurisdiction. The most pressing is gaining cus-
tody of the accused and gaining sufficient evidence to ensure a fair trial.
Absent assistance given on the basis of comity, inter-State co-operation
is based on a highly incomplete network of mostly bilateral treaties. The
problems of obtaining defendants have led to States at times engaging in
unlawful activities such as abduction (as in the Eichmann Case), or other
forms of unlawful rendition (such as occurred in the Barbie Case).174 For
fair trials to occur, both the prosecution and defence need to be able
to call on other States to co-operate in the provision of evidence. The
Demjanjuk Case in Israel also saw another problem, where unreliable evi-
dence is provided by another State (in that instance, the then USSR) over-
zealous in its pursuit of a conviction.175 The ILA accepted that obtaining
evidence might be the biggest problem when prosecuting international
crimes outside of the locus delicti.176

This is exacerbated by the fact that mutual legal assistance regimes
are the exception rather than the rule. This is an aspect of the primarily
bilateral international regime that exists in relation to international
criminal co-operation.177 There are some multilateral treaty obligations
to provide assistance to other parties prosecuting offences under those
treaties. Examples of these include Article 88 of Additional Protocol I
and Article 9 of the Torture Convention. They do not appear to have
been used. Even where there are Mutual Legal Assistance regimes, their
operation is difficult, even when States are willing to hand over evidence,
and that is not always the case.178 Cultural and language factors also
make trials outside the locus delicti difficult.179 Evidential insufficiency

be found in Henry J. Steiner, ‘Three Cheers for Universal Jurisdiction -- Or is it Only
Two?’ (2004) 5 Theoretical Inquiries in Law 199, 204--7.

174 On Eichmann, see Helen Silving, ‘In re Eichmann: A Dilemma of Law and Morality’
(1961) 55 AJIL 307; on Barbie, see Guyora Binder, ‘Representing Nazism: Advocacy and
Identity at the Trial of Klaus Barbie’ (1989) 98 Yale LJ 1321, 1327.

175 See Matthew Lipmann, ‘The Pursuit of Nazi War Criminals in the United States and
Other Anglo-American Legal Systems’ (1998) 29 CWILJ 1, 89--99.

176 ILA Report, pp. 418, 419, reports anecdotal evidence to that effect.
177 Phillip B. Heyman, ‘Two Models of National Attitudes Towards International

Cooperation in Law Enforcement’ (1990) 31 Harvard ILJ 99, 100. In Europe, though, see
Council Decision 2003/335/JHA, of 8 May 2003, on the investigation and prosecution
of genocide, crimes against humanity and war crimes OJ 118/12 (14 May 2003).

178 ILA Report, p. 418.
179 Robert Cryer, ‘Witness Evidence Before International Criminal Tribunals’ (2003) 3

LPICT 411, 420--9.
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led to acquittals in Demjanjuk, Cvetjkovíc and in the Swiss Case of Gabrez
(In re Gabrez).180

Partially because of the problems above, the fact remains that there
is a relative paucity of prosecutions on this basis. But the comparatively
small use of universal jurisdiction ‘is not because it is not available as a
matter of international law; rather it is because States most often are not
eager to deal with crimes -- however odious, committed by foreigners,
against foreigners, outside their territory’.181 It may be that the recent
upswing is evidence of a slow, but nonetheless identifiable shift in prac-
tice. Still, universal jurisdiction and its utilisation remain controversial,
and have caused considerable tension between States.

Duties to extradite or prosecute?

The question of whether or not there is a general duty to extradite or
prosecute international crimes is one which has been thought to pro-
vide an answer to the so-called ‘impunity gap’ that affects international
criminal law. In theory, this seems sensible: if States were obliged to pros-
ecute international crimes, then they would. Also, an implemented duty
to prosecute international crimes would also provide a strong counter-
argument to those who claim that the use of universal jurisdiction, in
particular, is selective (or, more specifically, neo-colonial). Nevertheless,
there are two problems with placing too much emphasis on a postu-
lated duty alone. The first is the difficulty involved in establishing such
a duty. The second is that it may be that a duty, without some form of
supervision of the implementation of that duty has, in practice, made
little difference to the level of prosecution.

The answer to the question of whether or not there is a duty incum-
bent on all States to extradite or prosecute international crimes needs
to be dealt with at a number of levels. Not only does the position under
treaty law and under customary international law have to be investi-
gated, but also precisely upon which States any duty falls. It is quite
likely that greater obligations fall upon the locus delicti or the State of
nationality of the offender than fall upon States with less of a link
to the crime. We shall begin by looking at treaties expressly imposing

180 In re Gabrez Military Tribunal, Division 1, Lausanne, 18 April 1997, noted Andreas
Ziegler, ‘International Decisions: In re G’ (1998) 82 AJIL 78. See Reydams, Universal
Jurisdiction, p. 196. It would appear that some of the lessons were learned by the
Niyontenze Case, see Reydams, Universal Jurisdiction, p. 200.

181 Sern, ‘Better Interpretation’, p. 178.
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duties to prosecute offences domestically, then human rights treaties
as they have been read as implying such a duty. We shall then move
to investigate whether customary law expressly provides a basis for an
obligation to prosecute, and the possibility that the normative status of
some of the rules on international crimes could provide a foundation for
one.

Treaties

To turn to treaties other than the Rome Statute (which will be evaluated
in chapter 3), the classic example of a duty to extradite or prosecute can
be found in the Grave Breaches regime of the Geneva Conventions. The
Grave Breaches provisions are phrased in the imperative: ‘Each High
Contracting Party shall be under the obligation to search for persons
alleged to have committed, or to have ordered to be committed, such
grave breaches and shall bring such persons, regardless of their national-
ity, before its own courts [or hand them over to another High Contracting
Party].’182 This is a very broad duty, relating not only to prosecution, but
on the basis of what is practically indistinguishable from universal juris-
diction.183 However, the duty could realistically relate only to suspects
who are in the territory of the High Contracting Party.

The Genocide Convention does not mention trials before national
courts outside the locus delicti, but for such courts there is a duty to
prosecute.184 Articles IV and VI both say that genocidaires ‘shall be’ tried
and punished by the territorial State. There is one statement by the ICJ
that implies that the Convention may require more of third States. In the
Preliminary Objections decision in the Bosnia Genocide Case, ‘[t]he Court
note[d] that the obligation each State thus has to prevent and to punish
the crime of genocide is not territorially limited by the Convention’.185

Antonio Cassese considers that this ‘may among other things entail for
States the general duty to set up appropriate judicial mechanisms or
procedures for the universal repression of those crimes’.186

182 Geneva Convention I, Article 49; Geneva Convention II, Article 50; Geneva Convention
III, Article 129; Geneva Convention IV, Article 146.

183 See e.g. Lauterpacht, ‘The Problem of the Revision’, 362; Draper, ‘The Geneva
Conventions’, 167.

184 Convention on the Prevention and Punishment of Genocide, 78 UNTS 277.
185 Case Concerning the Application of the Convention on the Prevention and Punishment of

Genocide (Bosnia-Herzegovina v. Yugoslavia) Preliminary Objections (1996) ICJ Rep. 616,
para. 31.

186 Antonio Cassese, International Criminal Law (Oxford: Oxford University Press, 2003),
p. 303.
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The Court’s statement has a tenuous relationship with the text of
Article VI, which merely states that ‘Persons charged with genocide or
any of the other acts enumerated in Article III shall be tried by a com-
petent tribunal of the State in the territory of which the act was com-
mitted, or by such international penal tribunal as may have jurisdiction
with respect to those Contracting Parties which shall have accepted its
jurisdiction’. It says nothing about other courts. It may be that the Court
was inducting their conclusion from the fact that they accepted that the
obligations in the Genocide Convention were erga omnes obligations.187

The Court relied in part on its earlier statement in the Reservations Case
referring to the ‘universal character both of the condemnation of geno-
cide’ and of the co-operation required ‘in order to liberate mankind from
such an odious scourge’ (Preamble to the Convention).188 The reasoning
is problematic, as it implies a duty to act from an interest in preventing
genocide. There is no evidence of State practice assuming such a duty
from the nature of the obligation.

As there is no treaty directly dealing with crimes against human-
ity there obviously is no treaty-based duty to prosecute crime against
humanity per se.189 However, for both genocide and crimes against
humanity involving torture there is a duty to prosecute acts of torture at
least under the heads of territorial, nationality and passive personality
jurisdiction placed on parties to the Torture Convention.190 The extent
to which this obligation is customary is uncertain.191

Human rights law

Where treaties do not directly cover the ground, advocates of a more
general duty to prosecute have turned to the interpretation of human
rights treaties to found that duty. Since States have a duty to ‘respect and
ensure’192 the rights granted in the various Human Rights Conventions,
it could be that the latter clause implies a duty to prosecute certain
serious violations of human rights. All acts constituting genocide and
crimes against humanity would be serious violations of human rights, as

187 Bosnian Genocide Case, para. 31.
188 Reservations to the Convention on the Prevention and Punishment of Genocide Opinion (1951)

ICJ Rep. 15, p. 23.
189 The problems related to the absence of such a treaty is the subject of M. Cherif

Bassiouni, ‘Crimes Against Humanity: The Need for a Specialized Convention’ (1994)
31 CJTL 457.

190 Torture Convention, Article 5.
191 See Yerodia, Separate Opinion of Higgins, Kooijmans and Buergenthal, paras. 42--43.
192 International Covenant on Civil and Political Rights 999 UNTS 171, Article 2.
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would most war crimes. There is some support for the idea that human
rights law imposes a duty to prosecute such acts in the practice of the
UN Human Rights Committee, the European Court and Commission of
Human Rights and from the famous Velasquez-Rodriguez Case before the
Inter-American Court of Human Rights.193 Any duty, however, can be put
only on those States party to the relevant Conventions, and are limited
to those human rights violations that relate to persons either in their
territory, subject to its jurisdiction,194 or under their control.195

In the Velasquez-Rodriguez Case, the Inter-American Court held that a
violation of the right to life had occurred, in part because of the fail-
ure to ‘ensure’ the right to life by investigating and punishing those
responsible.196 The body that has gone furthest towards recognising a
duty to prosecute on territorial States has been the Inter-American Com-
mission on Human Rights, which declared, inter alia, Chile’s amnesty to
be incompatible with the Inter-American Convention on Human Rights,
and that for compliance with the Convention to be achieved, perpetra-
tors had to be punished.197 The Chilean amnesty was imposed by the
Pinochet regime itself, and Chile’s investigation commission was hob-
bled by its lack of power. The reaction of human rights bodies to more
nuanced decisions not to prosecute, such as South Africa’s, may not be

193 On the Human Rights Committee and European bodies, see Orientlicher, ‘Settling
Accounts’, 2568--82; Alastair Mowbray, ‘Duties of Investigation Under the European
Convention on Human Rights’ (2002) 51 ICLQ 437; Jessica Gavron, ‘Amnesties in the
Light of Developments in International Law and the Establishment of the
International Criminal Court’ (2002) 51 ICLQ 91, 94--100. On Velasquez-Rodriguez v.
Honduras, Inter-American Court of Human Rights, Judgment of July 29, 1988 (1989) 28
ILM 29, see Orientlicher, ‘Settling Accounts’, 2576--9; Kai Ambos, ‘Impunity and
International Criminal Law’ (1997) 18 HRLJ 1, 6--7. But see Michael P. Scharf,
‘Swapping Amnesty for Peace: Was There a Duty to Prosecute International Crimes in
Haiti?’ (1996) 31 TILJ 1, 26--8; Andrea O’Shea, Amnesty for Crime in International Law and
Practice (The Hague: Kluwer, 2001), pp. 228--66.

194 ICCPR, Article 2(1).
195 See, for example, European Convention on Human Rights, ETS No. 5, Article 1,

Bankovíc v. Belgium Application No. 52207/99, Admissibility Decision of 12 December
2001, on which see Matthew Happold, ‘Bankovic v. Belgium and the Territorial Scope
of the European Convention on Human Rights’ (2003) 3 HRLR 77.

196 Velasquez-Rodriguez, paras. 166, 175--7.
197 Garay Hermosilla et al., Case No. 10.843, 1996 Report of the Inter-American Commission

on Human Rights, 156, pp. 182--3; Irma Reyes et al., Case 11,228, ibid., 196, pp. 219--20. A
detailed analysis of the Inter-American organs’ treatment of amnesties can be found
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to Amnesties for Atrocities’ (1996) 59 LCP 197, see in particular 215--16. See generally,
Dinah Shelton, Remedies in International Human Rights Law (Oxford: Clarendon, 1999),
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the same,198 especially when civil remedies are still available.199 Care
must also be taken not to take decisions relating to relatively wealthy
States with the resources to prosecute acontextually, when other States
simply cannot possibly embark on large-scale accountability processes.

Frequently arguments based on substantive rights are added to by
reference to the right to a remedy. Angelika Schlunck’s conclusion on
the effects of the cases relating to the right to a remedy, is an accurate
one: ‘[a]ccording to the individual circumstances of the case, the right to
a remedy can be interpreted as including a state obligation to prosecute.
The right to a remedy does not absolutely require criminal prosecution
of human rights offenders.’200 A final argument against the decisions
being taken as requiring prosecution of all international crimes is that
States have not interpreted them as requiring the prosecution of every
international crime.

Most of the cases dealing with postulated duties to prosecute interna-
tional crimes deal with offences referable to State officials. Obligations to
respect and ensure rights may also not require that international crimes
committed by armed opposition groups be fully prosecuted so long as
due diligence is exercised during an investigation.201 The cases on this
matter are rather equivocal about the content of the duty to prevent
actions by insurgents. For State responsibility in general to be incurred
for failing to prevent the actions of insurgents, the standard is one of
negligence.202 As can be seen, there are problems with any unqualified
assertion that human rights law imposes an all-encompassing duty to
prosecute all international crimes.

Customary law

In addition to express duties in treaties, and attempts to imply a duty
from human rights treaties, those seeking to found a duty in interna-
tional law have turned to customary international law. This is said to

198 See John Dugard, ‘Dealing With the Crimes of a Past Regime: Is Amnesty Still an
Option?’ (1999) 12 LJIL 1001, 1009--10.

199 René Provost, Human Rights and Humanitarian Law (Cambridge: Cambridge University
Press, 2002), pp. 112--14.

200 Angelika Schlunck, Amnesty versus Accountability: Third Party Intervention Dealing With
Gross Human Rights Violations In Internal and International Conflicts (Berlin: Arno Spitz,
2000), p. 44.

201 Liesbeth Zegveld, The Accountability of Armed Opposition Groups in International Law
(Cambridge: Cambridge University Press, 2002), pp. 170--3, 196--207.

202 Michael Akehurst, ‘State Responsibility for the Wrongful Acts of Rebels -- An Aspect of
the Southern Rhodesian Problem’ (1968--9) 43 BYBIL 48, 48--50.
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cover, in addition to duties based on treaties, genocide, war crimes not
amounting to Grave Breaches of the Geneva Conventions and crimes
against humanity. A customary duty would bind all States other than
persistent objectors, getting around the question of whether or not a
State had ratified the relevant treaty. The General Assembly has promul-
gated resolutions relevant to the possibility of a duty.203 The most impor-
tant of these, Resolutions 2840 and 3074, could be thought to give rise to
a duty. These came about in relation to the fear in the 1970s that statutes
of limitation in Germany would lead to crimes by those not already
prosecuted (in particular people hiding in other States) becoming time-
barred. Resolution 2840 states that refusal to co-operate in the arrest,
extradition, trial and punishment of persons accused of international
crimes is contrary to the purposes of the UN Charter and international
law. Resolution 3074 built on this, and is worth quoting at length:

1. War Crimes and Crimes Against Humanity, wherever they are
committed, shall be subject to investigation and . . . [perpetrators] . . .
shall be subject to tracing, arrest, trial and, if they are found guilty, to
punishment.

2. Every State has the right to try its own nationals for war crimes and
crimes against humanity.

3. Persons . . . [suspected of such crimes] . . . shall be subject to trial . . .
as a general rule in the countries in which they have committed these
crimes’ (emphasis added).

Opinion differs on the effect of Resolutions 2840 and 3074. Some com-
mentators consider the Resolutions to be constitutive of a duty to extra-
dite or prosecute.204 Amnesty International put considerable stress on
Resolution 3074 when making the case for the mandatory exercise of
universal jurisdiction.205 Others consider the Resolutions as merely evi-
dence of an emerging customary rule.206 It is, of course, axiomatic that
General Assembly Resolutions are not, in themselves, an independent
formal source of law. They may, however, act as evidence, of States’ opinio
juris,207 or alter the way in which States view their rights and obligations,

203 GA Resolution 2840, UN Doc. A/8429, p. 88; GA Res. 3074, UN Doc. A/9030, p. 78.
204 Jordan Paust, International Law as Law of the United States (Durham, NC: Carolina

Academic Press, 1996), p. 405.
205 Amnesty International, Universal Jurisdiction, chapter 3, pp. 10--11.
206 Michael P. Scharf, ‘National Prosecutions: Report of the Rapporteur’, in Christopher

Joyner (ed.) Reining in Impunity for International Crimes and Serious Violations of Human
Rights (St Agne: Erès, 1998), p. 125, p. 128.

207 See generally, Blaine Sloane, ‘General Assembly Resolutions Revisited’ (1987) 58 BYBIL
39; David J. Harris, Cases and Materials on International Law (London: Stevens, 5th edn.,
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thus catalysing change.208 The ICJ gave a succinct explanation of the sig-
nificance of General Assembly Resolutions in the Legality of the Threat or
Use of Nuclear Weapons Opinion:

General Assembly Resolutions, even if they are not binding, may sometimes have
normative value. They can, in certain circumstances, provide evidence important
for establishing the existence of a rule or the emergence of an opinio juris. To
establish whether this is true of a given General Assembly Resolution, it is neces-
sary to look at its content and the conditions of its adoption; it is also necessary
to see whether an opinio juris exists as to its normative character.209

The two most important clues a General Assembly Resolution may give
as to its status are its wording and its voting record. As to its wording,
Resolution 3074 is at some points framed in the imperative -- for
example, ‘perpetrators shall’ be subject to trial. So the resolution could
be taken to imply a general duty to prosecute war crimes and crimes
against humanity. The inclusion of ‘as a general rule’ injects ambiguity
as to the scope of the obligation, however. Resolution 3074 does not
claim to be declaratory of international law, it merely ‘proclaims’ the
principles it contains.

To turn to the voting pattern, there were 94 positive votes and none
against. There were 29 abstentions. This level of abstention could possi-
bly be dismissed if the Resolution were to proclaim a permissive right,
although this is by no means certain. The contention that this Resolu-
tion forms the bedrock of a duty to extradite or prosecute international
crimes must fail on the basis of the ambivalence of a significant number
of States. If this were not enough, there is no evidence that States have
considered themselves under any obligation to extradite or prosecute on
the basis of the Resolution.

At least until recently, the strongest argument against the use of either
of the General Assembly Resolutions to establish a duty to extradite or
prosecute suspects is State practice.210 A fairly strong case can still be
made that despite the trend away from the use of amnesties, States
have not denied that they have amnestied international crimes, but have
considered amnesties compatible with their international duties, includ-
ing under human rights law. This is a position that in some instances

1998), pp. 58--64 and the literature cited therein; Vladimir-Djuro Degan, Sources of
International Law (The Hague: Kluwer, 1997), pp. 194--200.

208 See Maarten Bos, ‘The Recognised Manifestations of International Law’ (1977) 20
GYBIL 9, 65--70.

209 Legality of the Threat or Use of Nuclear Weapons [1996] ICJ Rep. 4, pp. 254--5, para. 70.
210 A summary of which was given in a US ‘non-paper’ at the pre-Rome PREPCOM.
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appears to have been supported by the United Nations.211 On this basis,
Michael P. Scharf asserted in 1996 that ‘a “rule” that is so divorced from
the realities of State practice is unlikely to achieve substantial compli-
ance in the real world, and, therefore, cannot be said to be a binding
rule at all, but rather an aspiration’.212

On the other hand, there are possible examples of States who have
asserted a duty to prosecute offenders. The first is Ethiopia, in relation
to crimes of its Derg regime.213 This related to offences by its nationals
and on its territory. The second example is Belgium, who submitted to
the ICJ that there was a ‘general obligation on States under customary
international law to prosecute perpetrators of crimes’. It conceded, how-
ever that where such persons were non-nationals, outside of its territory,
there was no obligation but rather an available option.’214

There is evidence that UN practice in relation to accountability has
altered in respect of the obligations incumbent on States for inter-
national crimes committed on their territories. The Secretary General
refused to accept amnesties for international crimes in Sierra Leone and
Angola and, in the former case, condemned such amnesties as unlawful
and, to the extent of their illegality, void.215 The ILA was therefore right
in averring that ‘international practice offers considerable, but not yet
conclusive, support for’ the argument that amnesties will always vio-
late international law.216 This was reflected in the negotiations for the
Rome Statute where, although some States were prepared to say that
prosecution was the only appropriate response to international crimes,
this was not accepted by all States.217 A significant trend towards that

211 See Dugard, ‘Dealing’, 1003; Scharf, ‘Letter of the Law: The Scope of the International
Legal Obligation to Prosecute Human Rights Crimes’ (1996) 59 LCP 41, 57--59. This was
also the position of Lord Lloyd in the first Pinochet Appeal, R. v. Bow Street Stipendiary
Magistrate, ex parte Pinochet Ugarte [1998] 4 All ER 897, 929.

212 Scharf, ‘Swapping’, 41.
213 See Julie V. Mayfield, ‘The Prosecution of War Crimes and Respect for Human Rights:

Ethiopia’s Balancing Act’ (1995) 9 Emory ILJ 553, 570.
214 Yerodia Case, Separate Opinion of Higgins, Kooijmans and Buergenthal, para. 8.
215 Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone, 4

October 2000, UN Doc. S/2000/915, para. 24.
216 International Law Association Committee on International Human Rights Law and

Practice (Menno Kamminga), ‘Final Report on the Exercise of Universal Jurisdiction in
Relation to Gross Human Rights Abuses’, in ILA, Report of the Sixty-Ninth Conference, Held
in London (London: ILA, 2000), pp. 403, 416. On selected recent practice, see Christine
Bell, Peace Agreements and Human Rights (Oxford: Oxford University Press, 2000),
pp. 259--91.

217 See Daryl Robinson, ‘Serving the Interests of Justice: Amnesties, Truth Commissions
and the International Criminal Court’ (2003) 14 EJIL 481, 483. See also John Dugard,
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position must be acknowledged, sufficient for some to suggest an emerg-
ing customary rule requiring prosecution of some of those responsible
for international crimes.218

This position also seems to have been adopted by the Special Court
for Sierra Leone who, in the Kallon and Kamara decision opined ‘that
there is a crystallising international norm that a government cannot
grant amnesty for serious violations of crimes under international law is
amply supported by materials placed before the Court [but the view] that
it has crystallised may not be entirely correct . . . it is accepted that such
a norm is developing under international law’.219 Even so, it is extremely
unlikely that any duty could be deduced that required prosecution of
every single international crime, but the precise principles upon which
decisions on who should be prosecuted and for what are very unclear.
This militates against any quick conclusion that there is as yet such a
duty to prosecute in positive law.

The above relates to the possible obligation on States to prosecute
international crimes committed on their territories.220 There is almost
no evidence of any State practice confirming prosecution on a universal
jurisdictional basis as a customary duty rather than a right.221 Even
the most ardent supporters of such a duty are forced to concede this
point.222 The view that there is no general duty to prosecute on the

‘Possible Conflicts of Jurisdiction With Truth Commissions’, in Antonio Cassese, Paula
Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary (Oxford: Oxford University Press, 2002), p. 693; Michael P. Scharf, ‘The
Amnesty Exception to the Jurisdiction of the International Criminal Court’ (1999) 32
Cornell ILJ 507; Mahnoush Arsanjani, ‘The International Criminal Court and National
Amnesty Laws’ (1999) 63 Proceedings ASIL 65.

218 Robinson, ‘Serving the Interests’, 491, 493--5 characterises such a duty for nationality
and territoriality as either current or emerging custom. For a more sceptical view, see
Provost, Human Rights, pp. 110--15. See also Yasmin Naqvi, ‘Amnesty for War Crimes:
Defining the Limits of International Recognition’ (2003) 851 IRRC 583.

219 Prosecutor v. Kallon and Kamara, Decision on Challenge to Jurisdiction: Lomé Accord
Amnesty, SCSL-2004--15-AR72(E) and SCSL 2004--16-AR72(E), 13 March 2004.

220 All the opinions supporting universal jurisdiction in Yerodia framed such jurisdiction
in terms of a right, rather than an obligation.

221 See p. 108 and the explanatory memorandum which accompanied the Dutch ICC
implementing legislation, which asserted that there was an obligation to assert
universal jurisdiction over ICC crimes; see Jan K. Kleffner, ‘The Impact of
Complementarity on National Implementation of Substantive International Criminal
Law’ (2003) 1 JICJ 86, 91, n. 19.

222 M. Cherif Bassiouni and Edward M. Wise, Aut Dedere Aut Judicare: The Duty to Extradite
or Prosecute in International Law (The Hague: Martinus Nijhoff, 1995), p. 45. They note,
ibid., that even the treaty duty under the Geneva Conventions remained (in 1995)
effectively a dead letter.
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basis of universal jurisdiction in customary international law is correct.
If there is a duty to extradite or prosecute beyond those in the treaties
mentioned above or the Rome Statute, then it must be found elsewhere
in international law.

Jus cogens approaches

Cherif Bassiouni has suggested that the duty can be derived not from
practice, but from either the nature of international society or the jus
cogens/erga omnes status of the prohibitions of international crimes. To
begin with, Bassiouni suggests that international society has developed
to the extent that there is a common interest in the repression of inter-
national crimes which, when combined with the right they all have to
prosecute them, gives rise to a duty either to prosecute or extradite.223

This is questionable; it implies a duty to extradite or prosecute from
common interest and a permissive right. More importantly, as Bassiouni
recognises, it rests on the presumption of the international society being
a civitas maxima, which is hotly contested.224 Although there is a pro-
nounced trend towards accountability, to derive normative conclusions
from the assertion that there has been a move towards new values in
the international community is premature.225

Perhaps a more convincing argument for a duty would be from the
nature of the crimes under consideration. The prohibitive norms they
encapsulate are in many, although not by any means all, instances jus
cogens.226 From this, Bassiouni implies that there is a duty to suppress
such crimes and assist in bringing perpetrators to justice by extraditing
or prosecuting them. In this, he is joined by Lord Hope in the Pinochet
Case,227 Guy Goodwin-Gill228 and, for genocide, Shabtai Rosenne and

223 Bassiouni and Wise, Aut Dedere, pp. 49--50.
224 Bassiouni and Wise, Aut Dedere, pp. 26--37.
225 See, for example, Edward M. Wise, ‘Aut Dedere Aut Judicare: The Duty to Extradite or

Prosecute’, in M. Cherif Bassiouni (ed.), The International Criminal Court: Observations and
Issues Before the 1998 Preparatory Committee; and Administrative and Financial Implications
(Chicago: Erès, 1997), pp. 27--8.

226 M. Cherif Bassiouni, ‘International Crimes, Jus Cogens and Obligatio Erga Omnes’, in
Joyner (ed.), Reining in Impunity, p. 133. See also Lauri Hannikainen, Peremptory
Norms (Jus Cogens) in International Law (Helsinki: Finnish Lawyers’ Publishing Company,
1988), p. 286. All jus cogens norms also involve erga omnes obligations. Some doubt
must exist about the jus cogens nature of the prohibitions encapsulated in certain war
crimes.

227 Pinochet [No. 3], 147.
228 Guy S. Goodwin-Gill, ‘Crime in International Law: Obligations Erga Omnes and the

Duty to Prosecute’, in Guy S. Goodwin-Gill and Stefan Talmon (eds.), The Reality of
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the ICJ in the Bosnia Genocide and Reservations Cases.229 The question that
needs to be answered here is whether a duty to extradite or prosecute
any offence follows from the fact that the prohibitions of those offences
are jus cogens. Although some doubt may be expressed on the matter, it
must remain the case that the fact that the prohibitions of many interna-
tional crimes have reached the level of erga omnes obligations or jus cogens
norms does not give rise to a duty to exercise universal jurisdiction.

To generate a duty to prosecute for a third State from the rules pro-
hibiting the crimes themselves, one of two positions must be adopted.
Either the rule itself must impose the obligation, or the status of the
rule somehow acts so to require action by third States. Regarding the
first position, this simply begs the question of whether there is such a
duty. There is no evidence that States have ever considered the prohi-
bitions contained in international criminal law to have this secondary
effect for third States.

It is true that the effects of jus cogens go beyond the invalidity of a
treaty incompatible with such a norm. The essence of a jus cogens rule
is such that it renders illegal any act conflicting with it.230 The prob-
lem here is whether a third State, by not prosecuting those suspects
of international crimes whose activities are alleged to have violated jus
cogens norms, is itself also violating international law. In contradistinc-
tion to most rules of international law, the primary addressee of the
prohibitions of international criminal law is the individual qua a per-
son, rather than a State functionary.231 When that person is acting in an
official capacity so as to engage State responsibility in accordance with
the usual rules of international law,232 the State on whose behalf the
person is acting also becomes liable.233 In certain circumstances, such

International Law: Essays in Honour of Ian Brownlie (Oxford: Oxford University Press,
1999), p. 199, pp. 213--20.

229 Yearbook of the International Law Commission, 1963, I, 74. For the ICJ’s statements see
p. 103 and Vincent Chetail, ‘The Contribution of the International Court of Justice to
International Humanitarian law’ (2003) 850 IRRC 235, 250--2.

230 Hannikainen, Peremptory Norms, p. 7.
231 Pierre-Marie Dupuy, ‘International Criminal Responsibility of the Individual and

International Responsibility of the State’, in Antonio Cassese, Paula Gaeta and John
R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary
(Oxford: Oxford University Press, 2002), p. 1085, p. 1086.

232 In particular, Articles 4--7 of the ILC Rules, Attachment to General Assembly
Resolution 56/83, UN Doc. A/Res/56/83. See James Crawford, The International Law
Commission’s Articles on State Responsibility: Introduction, Text and Commentaries
(Cambridge: Cambridge University Press, 2002), pp. 91--109.

233 See Prosecutor v. Furunďzija, Judgment, IT-95--17/1-T, 10 December 1998, para. 142;
Bosnia Genocide Case, para. 32. On the link between individual and State responsibility,
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as where international crimes affect other States, punishment by the
territoriality or nationality State can be ordered as reparation.234

For a third party to become responsible by virtue of complicity in
the act, we have to look to the law of State responsibility. If the State
exercised control over the offender, then it would become liable, as the
primary State.235 If a State assists another in violating its obligations,
then it may become responsible for that act of assistance if the assisted
State’s acts would be unlawful if done by the assisting States.236 There
may be some scope for deriving a duty here, where States have allowed
leaders to go into exile where they have committed crimes which are
subject to duties to prosecute on the basis of nationality or territoriality.
Nigeria in relation to Charles Taylor may be an example. However, the
relevant violation of international law has already occurred in such sit-
uations, and the law is too undeveloped in relation to the link between
individuals and third States to make certain conclusions.

In relation to jus cogens/erga omnes norms, there are third-party duties.
These are summed up in Article 41 of the ILC rules. This reads:

1. States shall cooperate to bring to an end through lawful means any
serious breach within the meaning of article 40.

2. No State shall recognize as lawful a situation created by a serious
breach within the meaning of article 40, nor render aid or assistance
in maintaining that situation.

3. This article is without prejudice to the other consequences referred to
in this Part and to such further consequences that a breach to which
this Chapter applies may entail under international law.

see André Nollkaemper, ‘Concurrence Between Individual Responsibility and State
Responsibility in International Law’ (2003) 52 ICLQ 615; Marina Spinedi, ‘State
Responsibility v. Individual Responsibility for International Crimes’ Tertium non
Datur?’ (2002) 13 EJIL 895; Hazel Fox, ‘The ICJ’s Treatment of Acts of the State, and in
Particular, the Attribution of Acts of Individuals to the State’, in Nisuke Ando,
Edward McWhinney and Rüdiger Wolfrum (eds.), Liber Amoricum Shigeru Oda (The
Hague: Kluwer, 2001), p. 147.

234 See Nollkaemper, ‘Concurrence’, 636--8.
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pp. 145--51. For an earlier discussion, see John Quigley, ‘Complicity in International
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The commission of international crimes by State officials will give rise
to the consequences for other States in situations where they involve
a ‘gross or systematic failure by the responsible State to fulfil the obli-
gation’,237 in this instance, not to commit international crimes. If this
criterion is fulfilled, States have duties to ‘cooperate to bring to an end’
any serious breach, and not recognise the situation as lawful. It may
be asked if these duties can give rise to a duty to prosecute for third
States. The duty to co-operate to bring to an end the violations relates
for the most part to political co-operation, not judicial means.238 The
question remains whether failing to prosecute a person could amount
to recognising the situation created as lawful.

That seems unlikely, despite the statement of the ICJ in the Bosnia
Genocide Case. In three other decisions of international tribunals, no
such duty was implied from the nature of the obligations. The first of
these was the decision of the ICTY in the Furunďzija Case. In that case,
the Trial Chamber stated that ‘one of the consequences of the jus cogens
character bestowed by the international community upon the prohibi-
tion of torture is that every State is entitled to investigate, prosecute and
punish or extradite individuals accused of torture’.239 This deals with
precisely the issue under discussion, but is framed in the permissive,
rather than the mandatory form.

Next is the decision of the European Court of Human Rights in
Al-Adsani v. United Kingdom.240 This dealt with immunities in a civil case
in a third State, but also discussed the consequences of the jus cogens
status of the prohibition of torture. In this case, a bare majority (9--8)
held that there was no obligation flowing from the prohibition of tor-
ture to grant a civil remedy in relation to extraterritorial acts.241 They
were also unwilling to hold that immunity was removed in civil suits.242

Although the Court was expressly not dealing with criminal actions,
unwillingness to draw additional duties on States from the jus cogens
nature of the prohibition is telling. The main dissent, subscribed to
by six members of the Court, denied the difference between civil and

237 ILC Articles, Article 40; there is, however, also the difficult issues of intent and where
the threshold of Article 40 is not reached; see Nollkaemper, ‘Concurrence’, 622--3,
633--5.

238 The examples used in the authoritative Crawford, International Law Commission’s
Articles, p. 252, are of non-recognition of certain acts of Apartheid South Africa, not
prosecutions.

239 Furunďzija, para. 156, emphasis as in Akande, ‘International Law Immunities’, 27--8.
240 Application No 35763/77, 105 ILR 24. 241 Al-Adsani, para. 40.
242 Al-Adsani, para. 67.
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criminal proceedings, but did not deal with the question of whether
an obligation to prosecute could be drawn from the jus cogens nature of
the prohibition of torture.243 The same applies to the dissent of Judge
Louciades.244

Judge Ferrari-Bravo’s Dissent dealt with precisely this question, saying
that as torture was contrary to jus cogens ‘[i]t follows that every State
has a duty to contribute to the punishment of torture and cannot hide
behind formalist arguments to avoid having to give judgment,’ (empha-
sis in the Dissent). He quickly explained himself: ‘I say to “contribute”
to punishment and not, obviously, to punish, since it was clear that
the acts of torture had not taken place in the United Kingdom, but else-
where.’245 This is a clear rejection of the idea that the jus cogens nature
of a prohibition creates a duty to prosecute on third States. The case has
been criticised, in particular on the ground that the distinction between
the substance and enforcement of jus cogens rules can be overdrawn.246

This may be correct, but there is simply no evidence beyond unsup-
ported statements that the rules on jus cogens can be stretched as far as
to require prosecution in third States. As Christian Tams has said, steps
‘which slowly extend the effects of ius cogens beyond its initial field of
application in the law of treaties, are taken individually and on the basis
of appreciation of the particular context’.247 As yet, there is no consen-
sus that jus cogens rules can do the work Bassiouni would like them to
on this point.

This can be seen from the final case in an international forum that
falls for discussion, the Yerodia Case.248 The comments of some of the
judges are illuminating. As the majority judgment avoided the question
of universal jurisdiction, nothing can be drawn from that part of the

243 Al-Adsani, Dissenting Opinion of Judges Rozakis and Caflisch, Joined by Judges
Wildhaber, Costa, Cabral Barreto and Vajíc.

244 Al-Adsani, Dissenting Opinion of Judge Louciades.
245 Al-Adsani, Dissenting Opinion of Judge Ferrari-Bravo, paras. 1--2.
246 See, for example, Alexander Orakhelashvili, ‘State Immunity and International Public
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247 Christian J. Tams, ‘Well-Protected Enemies of Mankind’ (2002) 61 CLJ 246, 248.
248 The Case has generated a large body of literature, for example, Cassese, ‘When May

Senior State Officials’; Steffen Wirth, ‘Immunity for Core Crimes? The ICJ’s Judgment
in the Congo v. Belgium Case’ (2002) 13 EJIL 877; Chanaka Wickremasinghe, ‘Arrest
Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) Preliminary
Objections and Merits, Judgment of 14 February 2002’ (2003) 52 ICLQ 775; Alain
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decision.249 The same can be said for the four judges who rejected uni-
versal jurisdiction in absentia.250 More can be gleaned from the opinions
of the six judges who came out in support of universal jurisdiction.251

None of the judges accepting universal jurisdiction framed it as an
obligation,252 despite a number of the judges alluding to the concept
of jus cogens. The closest any judge came to asserting that position was
Judge Koroma, who referred to ‘what Belgium considers to be its inter-
national obligation’.253 Three points need to be made. First, this was
not Belgium’s position in relation to customary law, which was that it
was entitled to assert such jurisdiction. Second, Judge Koroma does not
adopt the view that Belgium would be correct in claiming that asserting
jurisdiction was an obligation, he simply reports that Belgium consid-
ered itself obliged. Finally, elsewhere in his opinion Judge Koroma refers
to universal jurisdiction being ‘available’ and Belgium being ‘entitled’
to assert it.254 The Joint Separate Opinion of Higgins, Kooijmans and
Buergenthal is clear, dealing from the start with ‘the question whether
States are entitled to exercise jurisdiction’ (emphasis added).255 Judge
al-Khasawneh’s opinion is a little difficult to decipher on this point,
as he does not discuss jurisdiction in depth. Judge Al-Khasawneh does
accept that a Minister of Foreign Affairs is liable to prosecution outside
his or her home jurisdiction for international crimes.256 He also states
that ‘the effective combating of grave crimes has arguably assumed a
jus cogens character’,257 but at no point is there an implication that this
means that there is a duty to prosecute on third States.

Judge van den Wyngaert’s opinion is clear. Judge Van den Wyngaert
castigates the majority judgment for not taking into account the
development of international criminal law and the need for account-
ability.258 The opinion is clear that the rules relating to war crimes and
crimes against humanity are in a ‘higher order of norms’.259 Judge Van

249 Yerodia, paras. 41--45.
250 Yerodia, Separate Opinion of President Guillaume; Opinion of Judge Rezek, para. 6;

Opinion of Judge Ranjeva paras. 11--12; Opinion of Judge Bula-Bula passim.
251 Separate Opinion of Judge Koroma, paras. 8--9; Joint Separate Opinion of Higgins,

Kooijmans and Buergenthal, paras. 19--65; Dissenting Opinion of Judge
Al-Khasanawneh, paras. 1--8; Dissenting Opinion of Judge van den Wyngaert,
paras. 40--67.

252 See Wickremasinghe, ‘Arrest Warrant’, 780. 253 Koroma Separate Opinion, para. 8.
254 Koroma Separate Opinion, paras. 9, 8. 255 Joint Separate Opinion, para. 19.
256 Al-Khasawneh Dissenting Opinion, para. 1.
257 Al-Khasawneh Dissenting Opinion, para. 7.
258 Van den Wyngaert Dissenting Opinion, paras. 5--6, 27.
259 Van den Wyngaert Dissenting Opinion, para. 26.
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den Wyngaert is also clearly aware of the importance of distinguishing
rights and duties.260 The opinion refers at all times to the ‘entitlement’
or ‘permissibility’ of universal jurisdiction,261 even when citing the ICJ’s
1951 comment.262

There is no evidence that the status of the rules relating to some
international crimes leads to a duty to prosecute those crimes on third
States. If such a rule existed, then most States would be in consistent
violation of it most of the time.263 This in itself provides a reason for
doubting the utility of postulating a duty on third States from the sta-
tus of the primary rules. International law is a normative system, and
therefore its prescriptions do not, and should not, simply reflect State
practice. Nonetheless, they should also not move impossibly far away
from it, or they are unlikely to influence practice.264 A duty on third
States derived solely from the jus cogens status of some international
criminal law prohibitions is at the utopian rather than the apologetic
end of debate.265

Existing treaty-based duties to prosecute on the basis of universal juris-
diction, such as those in the Geneva Conventions, have not led to diligent
prosecutions of international crimes.266 In practice, Grave Breaches are
rarely prosecuted at all, for a variety of reasons, practical and political.
On this basis, it may be said that the enforcement mechanism set up by
the Geneva Conventions has not proved effective. What applies to the
Geneva Conventions applies a fortiori to the enforcement of other inter-
national crimes. This is one of the major arguments in favour of an ICC.
As Hermann von Hebel explains: ‘The apparent contradiction between
the norms and non observances of these norms shows the need for bet-
ter methods of enforcement.’267 It will be argued below that encourag-
ing domestic prosecution as well as ensuring international prosecution

260 Van den Wyngaert Dissenting Opinion, paras. 5, 51, 60--62.
261 Van den Wyngaert Dissenting Opinion, paras. 43, 47, 60.
262 Van den Wyngaert Dissenting Opinion, para. 60.
263 This is conceded by Bassiouni (see Broomhall, International Justice, p. 111).
264 See Bruno Simma and Andreas Paulus, ‘The Responsibility of Individuals for Human

Rights Abuses in Internal Conflicts: A Positivist View’ (1999) 93 AJIL 302, 303.
265 On this generally, see Martti Koskenniemi, From Apology to Utopia: The Structure of

International Legal Argument (Helsinki: Finnish Lawyers’ Publishing Company, 1989).
266 Antonio Cassese, ‘On the Current Trends Towards Criminal Prosecution and

Punishment of Breaches of International Criminal Law’ (1998) 9 EJIL 2, 5--6.
267 Hermann A. M. von Hebel, ‘The International Criminal Court -- A Historical

Perspective’, in Hermann A. M. von Hebel, Johan G. Lammers and Johen Schukking
(eds.), Reflections on the International Criminal Court: Essays in Honor of Adriaan Bos (The
Hague: T. M. C. Asser Instituut, 1999), p. 13, p. 14.
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when necessary will, and should, amount to one of the major roles that
the ICC takes on. It suffices for the moment to note that the difference in
levels of prosecution of international crimes where there is a clear obli-
gation to prosecute (such as Grave Breaches of the Geneva Conventions)
and those where there is not (such as crimes against humanity) is small,
if even discernible. It is therefore difficult to disagree with the ILA final
report on universal jurisdiction that the absence of systematic interna-
tional supervision is a major problem for international criminal law.268

Incorporation into domestic law and harmonisation

The general torpor of States in relation to prosecution of international
crimes, if not their actual reluctance to do so, can be seen from the
general level of implementation of international crimes into national
legal systems. In addition, concentration on international criminal law
as it has been incorporated and interpreted in national law (prior to the
Rome Statute) demonstrates that traditionally there have been problems
of consistency between States. As we noted above, the use of extraterri-
torial jurisdiction is far less problematic if the law applied is uniform
across States.

It would be simple if the status of international criminal law in
national criminal law could be dealt with at the level of theory, namely
in relation to the debate surrounding the monist/dualist positions.269

If monism prevailed, questions of States’ legislation’s conformity with
international law would not arise. Unfortunately, neither monist or
dualist theories can adequately explain all aspects of international law.
Monism cannot rationalise aspects of international practice (for example
the UK and Commonwealth States’ insistence on implementing legisla-
tion for treaties),270 or the idea of non-self-executing treaties. Dualism,

268 ILA Final Report, p. 18.
269 On this debate, see, for example, Hans Kelsen, Principles of International Law (London:

Stevens, 2nd edn., 1967), pp. 553--88; Luigi Ferrari-Bravo, ‘International and Municipal
Law: The Complementarity of Legal Systems’, in Ronald St J. Macdonald and Douglas
M. Johnson, Structure and Process of International Law (Dordrecht: Martinus Nijhoff,
1986), p. 715; L. Erades (Malgosia Fitzmaurice and C. Flinterman, (eds.)), Interactions
Between International and Municipal Law: A Comparative Case Law Study (The Hague:
T. M. C. Asser Instituut, 1993), pp. 549--945; Alfred P. Rubin, Ethics and Authority in
International Law (Cambridge: Cambridge University Press, 1997), pp. 83--124, 150--62.
Gerald Fitzmaurice, ‘The General Principles of International Law Considered From
the Standpoint of the Rule of Law’ (1957) II 92 RdC 5, pp. 70--80.

270 See Erades, Interactions, pp. 699--841 (a survey of various States’ approaches), in
particular pp. 840--1 (concluding that ex-British colonies almost all consider
themselves to require implementing legislation).
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on the other hand has been hard pressed to accommodate the practice
of a great number of States which apply customary international law
and treaties directly in the municipal sphere,271 the rise of the EU, and
more importantly, the place of individuals,272 both as the bearers of
rights (for example, in human rights treaties), and duties (under inter-
national criminal law).

A failure to implement international obligations domestically when
there is a duty to do so in international law is a violation of international
law. It does not, however, prevent individual liability arising under inter-
national law. International criminal law, it must be said, has an implicit
monist bent, as its demands are directed to individuals, and liability
arises irrespective of national law. The direct effect of international law
was upheld by the Nuremberg IMT,273 and has found acceptance in State
practice.274

There are three ways in which States discharge their obligations to
implement international criminal law, when they choose to implement
it at all. Some States, such as the United Kingdom, Canada, the United
States, the Netherlands, Sweden and Switzerland, use implementing leg-
islation, creating the offence in national law. Others rely on the direct
applicability of international law in the national legal system,275 while
the remainder of those prosecuting merely use analogous national or
military offences (for example the United States in the prosecution of
William Calley).276 Not all these methods are necessarily acceptable.277

When there is a duty to prosecute international crimes, implementing
those crimes into the domestic legal order with narrower definitions

271 Erades, Interactions, pp. 565--679. 272 Erades, Interactions, p. 528.
273 Nuremberg IMT Judgment, p. 221.
274 See, for example, the British Manual of Military Law (Part III) (London: HMSO, 1958),

para. 1. It is worthwhile noting that this part of the manual was drafted by Sir
Hersch Lauterpacht, an unabashed monist.

275 Malaysia has done this on one occasion: Stanislaus Kroftan v. Public Prosecutor (1967) 1
Malaysian Law Journal 133.

276 (1973) 48 CMR (1973) 22 USCMA 534.
277 See Axel Marschik, ‘The Politics of Prosecution: The European National Approach to

War Crimes’, in Timothy L. H. McCormack and Gerry J. Simpson (eds.), The Law of War
Crimes: National and International Approaches (The Hague: Kluwer, 1997), p. 73. For an
extended discussion of the place of humanitarian law in national law, see Michael
Bothe, Thomas Kurzidem and Peter Macalister-Smith, National Implementation of
Humanitarian Law (Dordrecht: Martinus Nijhoff, 1990). The ICRC is of the opinion that
‘in most cases normal penal legislation . . . is inadequate to ensure repression of
breaches of the Geneva Conventions’, ICRC 1969 Comments, CE/Com/IV/14.



s t a t e r i g h t s , r e s p o n s i b i l i t i e s a n d p ro b l e m s 119

than those in international law is a violation of that duty, as it could lead
to acquittals which would not be warranted under international law.

The ILA report on universal jurisdiction noted that one of the major
problems was the absence in many States of legislation implementing
international crimes.278 Courts have shown themselves unwilling to rely
on customary international law to found liability even in systems where
customary law is automatically incorporated into the domestic legal sys-
tem. Examples of this can be seen in the United Kingdom, in the Pinochet
Case,279 and in Australia, the Nulyarimma Case.280 Although the ILA’s
commentary was made with respect to the use of universal jurisdiction,
it is more broadly applicable to legislation domesticating international
crimes. The legislation that is in place in many States is a mélange of
disparate provisions, usually based on some, but often not all, treaties to
which a State is party. Legislation is rarely based on customary interna-
tional law.281 The absence of domestic legislation is the dominant trend,
even where there are duties to implement.

Some States have incorporated the Geneva Conventions,282 but the
legislation of some countries with respect to the Geneva and Genocide
Conventions is non-existent, or is otherwise unsatisfactory.283 It has been
said that there is an ‘alarming degree of failure’, in legislative implemen-
tation of the Geneva Conventions.284 Of those that have incorporated
the Geneva Conventions, practice is, in Michael Bothe’s words ‘so far . . .
mediocre’.285 Many countries have not defined the crimes adequately

278 ILA Report, pp. 412--14.
279 Pinochet [No. 3]. Although see Roger O’Keefe, ‘Customary Crimes in English Courts’

(2001) 72 BYBIL 293.
280 Nulyarimma v. Thompson (1999) 165 ALR 621; see Andrew D. Mitchell, ‘Is Genocide a

Crime Unknown to Australian Law? Nulyarimma v. Thompson’ (2000) 3 YBIHL 362;
Kristen Daglish, ‘The Crime of Genocide: Nulyarimma v. Thompson’ (2001) 50 ICLQ 404.

281 Although see later, pp. 182--3 on the Canadian Crimes Against Humanity and War
Crimes Act.

282 For example, the UK Geneva Conventions Act 1957, as amended by the 1995 Geneva
Conventions (Amendment) Act 1997. See Peter Rowe and Michael A. Meyer, ‘The
Geneva Conventions (Amendment) Act 1995: A generally Minimalist Approach’ (1996)
45 ICLQ 476.

283 A useful comparative study may be found in van Elst, ‘Implementing’.
284 K. Drzewicki, ‘National Legislation as a Measure for Implementation of Humanitarian

Law’, in Fritz Kalshoven and Yves Sandoz (eds.), Implementation of International
Humanitarian Law (Dordrecht: Martinus Nijhoff, 1989), p. 109, p. 109.

285 Michael Bothe, ‘The Role of National Law in the Implementation of International
Humanitarian Law’, in Christoph Swinarski (ed.), Studies and Essays on International
Humanitarian Law in Honour of Jean Pictet (Geneva: ICRC, 1984), p. 301, p. 307.
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or accepted jurisdiction widely enough. For example, the US legislation
was issued forty years late,286 and failed to criminalise Grave Breaches
wherever they occur, as required by the Conventions.287

A similar tale could be told about the Genocide Convention. For
example, by the time of the genocide in Rwanda (1994), and despite
Rwanda’s accession to the Convention on 16 April 1975, it had still not
introduced national legislation prohibiting genocide.288 In relation to
genocide, Jordan Paust goes as far as to claim that the US legislation
‘demonstrates that national legislative efforts can be quite disingenu-
ous and dangerous’.289 This is almost certainly overstated in relation to
the specific legislation,290 nonetheless, the debates in the Senate pre-
ceding the passage of that legislation were characterised by ‘pettiness’,
and national implementation is subject to domestic political pressures
that may impact on whether or not international crimes are accurately
reflected in domestic law.291 As we saw earlier, where extraterritorial
jurisdiction is used, it is important to have definitions consistent with
those in international law.

The problem of consistency can also be seen in relation to national
attempts to determine custom. Owing to the often vague nature of
customary law, particularly before the ICTY and ICTR began to issue
clear guidance, courts have come to different conclusions about the
scope of international crimes. Courts have had particular difficulty with
crimes against humanity. Until recently, there was no broadly accepted
detailed codification of their definition, meaning that criticisms of

286 The United States ratified the Conventions in 1955, the legislation entered into force
in 1996.

287 See Mark Zaid, ‘Remarks’ (1997) 91 Proceedings ASIL 275.
288 See Carla Ferstman, ‘Domestic Trials for Genocide and Crimes Against Humanity: The

Example of Rwanda’ (1997) 9 RADIC 857, 863.
289 Jordan Paust, ‘Threats to Accountability after Nuremberg: Crimes Against Humanity,

Leader Responsibility and National Fora’ (1995) 12 New York Law School Journal of Human
Rights 555, 562. See also Bunyan Bryant and Robert H. Jones, ‘The United States and
the Genocide Convention’ (1975) 16 Harvard ILJ 683.

290 The limitation that provoked the comment (that the mental element of genocide
required a ‘substantial’ part of the group to be sought to be destroyed) has been
largely accepted; see, for example, Prosecutor v. Krstíc, Judgment, IT-98--33-A, 19 April
2004, para. 8.

291 Laurence J. le Blanc, ‘The Intent to Destroy Groups in the Genocide Convention: The
Proposed US Understanding’ (1984) 78 AJIL 369, 378; Samantha Power, A Problem From
Hell: America and the Age of Genocide (London: Flamingo, 2003), pp. 61--85. On the United
Kingdom’s rather belated ratification and implementation, see A. W. Brian Simpson,
‘Britain and the Genocide Convention’ (2002) 73 BYBIL 4, 43--64.
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inconsistency are more applicable.292 Two jurisdictions, Canada and
France have attempted prosecutions for crimes against humanity, and
run into problems. In Canada, definitional problems abounded in R. v.
Finta,293 and in spite of overwhelming evidence, the courts did not record
a conviction. Despite the Statute being fairly clear that the provision con-
cerned merely granted the court jurisdiction over the international law
concept of crimes against humanity, the Canadian Supreme Court read
it as creating a separate national offence.294

This misconception led the Supreme Court down various legal blind
alleys, including confusing national and international legal approaches,
and then using a standard in excess of that required in Canadian
law.295 In particular, by requiring the defendant to realise that the
acts were inhumane, the Court went far beyond what international law
required. In addition the Supreme Court required an unnecessary crite-
rion, namely that the acts ‘shock the conscience of right thinking per-
sons’.296 The results of these errors were serious. The case led to an aban-
donment of the attempt to prosecute Nazi offences in Canada. The gov-
ernment position paper released to explain its resort to extradition and
denaturalisation in relation to those offences was express: ‘[in R. v. Finta]
the court established a higher standard of proof for the prosecution of
war crimes and crimes against humanity than is recognised at inter-
national law. For the World War II cases, this decision has made the
prosecution of these crimes much more difficult and less likely.’297

If the majority in Finta acted in good faith, at times the French cases
seem little less than perverse. Prior to 1992, when a statute was brought
in to try to clear up some of the confusion caused by the courts,
the courts were notionally applying the definition in Article 6(c) of
the Nuremberg IMT Charter. However, ‘the definition of crimes against
humanity arrived at by the French courts through the twenty year

292 Although attention here focuses on crimes against humanity in national
jurisdictions, issues also arise from the ‘general part’ of international criminal law,
which deals with the principles of liability.

293 R. v. Finta 104 ILR 285. On this Case, see Irwin Cotler ‘R. v. Finta’ (1996) 90 AJIL 460;
Irwin Cotler, ‘Bringing Nazi War Criminals in Canada to Justice: A Case Study’ (1997)
91 Proceedings ASIL 262; Irwin Cotler, ‘War Crimes Law and the Finta Case’ (1995)
6(2d) Supreme Court Law Review 577; David Matas, ‘The Case of Imre Finta’ (1994) 34
UNBLJ 281; Christopher Amerasinghe, ‘The Canadian Experience’, in M. Cherif
Bassiouni (ed.), International Criminal Law, III: Enforcement (Ardsley: Transnational,
2nd edn., 1999), p. 243; Lippman, ‘The Pursuit of Nazi War Criminals’, 29--32.

294 Cotler, ‘War Crimes Law’, 607--11. 295 See Cotler, ‘War Crimes Law’, 623--7.
296 Finta, p. 357. See Cotler, ‘War Crimes Law’, 618. 297 Cited in Cotler, ‘R. v. Finta’, 461.
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litigation that the Touvier and Barbie Cases went through was really quite
different from anything found in 6(c) of the Nuremberg Charter’.298 This
was because the courts added a particular requirement to the definition
of crimes against humanity, which had no place in the international
definition, and no coherent rationale.299 The requirement was that the
crime against humanity must have been committed in furtherance of a
common plan instigated by a state practising a hegemonic ideology.300

This was introduced in the Barbie Case,301 but reached its zenith in the
Touvier litigation.302 In addition to such a requirement being entirely
extraneous to any international definition of crimes against human-
ity, it is vague, and the courts did not elaborate the meaning of their
innovation.303 As Leila Sadat-Wexler comments, the requirement made
the French definition of crimes against humanity so ‘distant from its
international meaning as to arguably remove it from the province of
international law’.304 It must also be remembered that both of these
jurisdictions have a stable political system and a well-developed and
professional judiciary, and thus labour under none of the limitations
that many other societies experience.

Conclusion

Although the prosecution of international crimes through national
courts is, and has traditionally been, the normal method of proceed-
ing when such prosecutions have occurred, a number of problems have
accompanied their use. The problems do not relate to the absence of
jurisdiction; all States have jurisdiction over international crimes, at
the least, by those who are present in their territories. Still, there are
problems associated with most of the principles of jurisdiction, which
often relate to real or perceived bias, and practical problems such as the

298 Leila Sadat-Wexler, ‘Prosecutions for Crimes Against Humanity in French Municipal
Law: International Implications’ (1997) 91 Proceedings ASIL 270, 271. See also Leila
Sadat-Wexler, ‘The Interpretation of the Nuremberg Principles by the French Court of
Cassation: From Touvier to Barbie and Back Again’ (1995) 32 CJTL 289.

299 See Claire Finkelstein, ‘Changing Notions of State Agency in International Law: The
Case of Paul Touvier’ (1995) 30 TILJ 261, 268; Sadat-Wexler, ‘The Interpretation of the
Nuremberg Principles’, 337--55.

300 See Sadat-Wexler, ‘Prosecutions’, 271--3.
301 Judgment of 20 December 1985 Cass. Crim. 1986 JCP II G No. 20,655.
302 Particularly Decision of 13 April 1992, cited in Sadat-Wexler, ‘The Interpretation of

the Nuremberg Principles’, 293.
303 Ibid., 359. 304 Ibid., 273.
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gathering of evidence in a primarily bilateral system. The major failing
in prosecuting international crimes has been the failure to prosecute by
either territorial States or States of nationality. That failure has been fre-
quently, although not always, a violation of international law, but one
which has been largely condoned. Those failures have led other States,
which have taken the rhetoric of international criminal law seriously
and decided that the prosecution of international crimes is at least
a moral imperative, to assert broader jurisdiction over such offences.
These prosecutions also have problems, including those of evidence and
assertions of partiality. Also, until at least the late 1990s those prose-
cutions showed that the absence of authoritative definitions of inter-
national crimes led to dissonant interpretations of those crimes, which
both risked unfairness to defendants, and had a fractious relationship
with claims that international criminal law had a unified content.

These problems were known to States in the 1990s, when the feeling
that international crimes should be prosecuted gained strength, perhaps
as the result of the near-accidental creation of two international crimi-
nal tribunals, the ICTY and ICTR. The decision in favour of accountability
reached its high point in 1998, with the negotiation of the Rome Statute.
It is to those three tribunals that discussion turns now. Chapter 3 is an
appraisal of how well those tribunals have responded, or may in future
respond, to the problems noted in this chapter, and is intended to form
its complement.



3 International Criminal Tribunals and
the regime of international criminal
law enforcement

Chapter 2 was in part dedicated to discussion of some of the problems
related to the repression of international crimes by national courts. This
chapter is intended to complete the picture of the regime of interna-
tional criminal law enforcement as it exists in the twenty-first century,
and the mechanisms that have been employed to attempt to transcend
the problems mentioned above. As a result, there will be little discussion
in this chapter of the Nuremberg and Tokyo IMTs: the two IMTs sat in
the countries where the defendants were found, and as the convening
powers of those tribunals had control over all the relevant areas the
practical problems discovered in chapter 2 were of less relevance.

This chapter will thus seek to build upon the discussion of the prob-
lems identified in chapter 2 and discuss the manner in which the ICTY,
ICTR and the ICC respond to the difficulties that have been identified
in what might be termed the ‘bilateral enforcement mechanisms’ for
dealing with violations of international criminal law.1 As we saw, it has
not proved very effective. The practical problems relating to the use of
extraterritorial jurisdiction apply to all the more recent international
criminal tribunals, as all the trials occur outside the locus delicti; almost
every piece of evidence and every defendant has therefore to be supplied
by, or through the medium of, States. As we will see, those setting up
the international courts and tribunals took some innovative steps, and
some perhaps serendipitous developments have come about as a result
of their existence and practice. Nevertheless, some of the problems still
remain, and may do so, unless equally inventive means of circumventing
them can be found.

1 As mentioned in chapter 2, the ‘internationalised’ tribunals are in basically the same
position as national courts here.
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The definition of a regime adopted here is Steven Krasner’s, a ‘set of
implicit or explicit principles, norms, rules and decision making pro-
cedures around which actors’ expectations converge in a given area of
international relations’.2 Some gloss needs to be added to this. Krasner’s
definition has been criticised, with some justification, on the basis that
it does not contain any criterion of effectiveness, thus including ‘paper
regimes’ which do not affect behaviour in the concept of a regime.3

Robert Keohane has critiqued the critics on the basis that to identify
effectiveness requires complex causative evaluation.4 The difficulties of
causation are overstated in this regard,5 and Keohane admits a minimal
threshold for a regime, that ‘states recognize these agreements as hav-
ing continuing validity’.6 This is rather anaemic, as it does not exclude
simple rhetorical commitment. In the circumstances, it is not necessary
to decide who, in any objective sense (if any such sense exists) is ‘right’,
as Keohane would probably also concede that a regime that fulfils the
more exacting requirements of the criterion of effectiveness is a stronger
regime. Thus discussion will also centre on effectiveness.7

Interdisciplinary research using regime theory has been criticised on
the basis of its technocratic focus on the existence and effectiveness of
international regimes, rather than on their legitimacy and the aims
they serve. From the international law angle, the most vigorous critic is
Martti Koskenniemi, in particular in his Gentle Civilizer of Nations.8 He has
a point; at times, such work does take certain aims (such as furthering
free-trade agendas) as read, and there is a concerning tendency in the

2 Steven Krasner, ‘Structural Causes and Regime Consequences: Regimes as Intervening
Variables’, in Steven Krasner (ed.), International Regimes (Ithaca: Cornell University Press,
1983), p. 1, p. 1. For a discussion of the UN as a system, see Nigel D. White, The United
Nations System: Toward International Justice (Boulder: Lynne Reiner, 2002), chapter 1.

3 Volker Rittberger, ‘Research on International Regimes in Germany: The Adaptive
Internalization of an American Social Science Concept’, in Volker Rittberger (ed.),
Regime Theory and International Relations (Oxford: Clarendon, 1993), p. 3, pp. 9--10.

4 Robert O. Keohane, ‘The Analysis of International Regimes: Towards a
European--American Research Programme’, in Volker Rittberger (ed.), Regime Theory and
International Relations (Oxford: Clarendon, 1993), p. 22, pp. 27--8.

5 See Friedrich Kratchowil, ‘How Do Norms Matter’, in Michael Byers (ed.), The Role of Law
in International Politics: Essays in International Law and International Relations (Oxford:
Oxford University Press, 1999), p. 35.

6 Keohane, ‘The Analysis of International Regimes’, p. 28.
7 It might also be noted that effectiveness is one of the tests that Joseph Raz postulates

for the existence of a legal system; see Joseph Raz, The Concept of a Legal System (Oxford:
Clarendon, 1970), pp. 205--8.

8 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law
1870--1960 (Cambridge: Cambridge University Press, 2001), pp. 494--509.
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work of scholars such as Anne-Marie Slaughter to denigrate sovereign
equality.9

Regime theory does not have to link itself to such American-focused
‘normatively tinged’ sociologies. Regime theory has been used for a vari-
ety of projects which reject the more parochial uses to which it has been
turned.10 Early work on regimes, such as Robert Keohane’s classic After
Hegemony made it clear that regime analysis was sensitive to claims that
it was overly focused on technical matters of co-operation to the exclu-
sion of its moral aspects. Keohane is express that it is not taken as a
given that co-operation is always a good thing: ‘Since the point is often
missed, it should be underlined: Although international regimes may be
valuable to their creators, they do not necessarily improve world welfare.
They are not ipso facto “good”.’11 Moral analysis is also necessary.12 For
this reason, later parts of this book will look into the legitimacy of the
regime investigated in this part, by looking at the critiques of interna-
tional criminal law based on selectivity. In relation to the aims of the
regime, promoting accountability for international crimes is eminently
supportable.13

The fact that the two UN tribunals have a very different role and rela-
tionship with national courts than the ICC necessitates that they be dealt
with separately for the most part. This chapter will begin with the two
UN tribunals, as although they are not to be permanent features of the
regime of international criminal law enforcement they came chronolog-
ically before the ICC, and influenced the creators of the Rome Statute.
They provide an interesting contrast to the ICC, and show another way
that the regime could have developed. Again, as with chapter 2, this
chapter does not purport to be a comprehensive survey of all legal issues
that have arisen or may arise in relation to the tribunals, but seeks to
focus on a number of key issues. These will be co-operation, calibration of

9 Koskenniemi, The Gentle Civilizer, pp. 488--9.
10 See Rittberger, ‘Research on International Regimes’, pp. 6--7.
11 Robert Keohane, After Hegemony (Princeton: Princeton University Press, 1984), p. 73.
12 On this aspect of regime theory, see Andrew Hurrell, ‘International Society and the

Study of Regimes: A Reflective Approach’, in Volker Rittberger (ed.), International
Regimes and International Relations (Oxford: Clarendon, 1993), p. 49, pp. 67--9.

13 Some doubt the deterrent aspect of international criminal law, see, for example,
David Wipmann, ‘Atrocities, Deterrence and the Limits of International Justice’ (1999)
23 Fordham ILJ 473; Jan Klabbers, ‘Just Revenge? The Deterrence Argument in
International Criminal Law’ (2001) 12 Finnish Yearbook of International Law 249. It is
likely, nonetheless, that deterrence is no more or less effective at the national and
international level.
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efforts between different jurisdictions and incorporation/harmonisation
of international criminal law.

Two special cases: Rwanda and the former Yugoslavia

Primacy

In relation to two conflicts a radically different approach was taken to
all other post-war international crimes. This approach was to be one of
international prosecution, and was decided on by the Security Council.
The Council also took the view that the most appropriate forum for the
high-profile cases was an international court. In these two exceptional
cases, the international courts enjoy an authority superior to national
courts. The ICTY and ICTR are considered to be in a ‘vertical’ relationship
with national jurisdictions.14 This ‘high water mark’ of the priority of
international courts is known as ‘primacy’.15 Although Article 9(1), ICTY
Statute (8(1) ICTR Statute) accepts that concurrent jurisdiction exists
between national courts and the UN Tribunals, Article 9(2) ICTY Statute
(8(2) ICTR Statute) gives the right to the UN tribunals to ‘formally request
national courts to defer to the competence of the International Tribunal’.
It is clear that the ‘request’ is binding.16 This places the UN tribunals in
a hierarchically superior position to national jurisdictions, as they may
demand they derogate their competence to them. As Judge Sidhwa put
it: ‘the rule obliges States to accede to and accept requests for deferral
on the ground of suspension of their sovereign rights to try the accused
themselves.’17

Thus for crimes committed in the conflicts in former Yugoslavia and
Rwanda, a break was made from the traditional bilateral system of

14 See Göran Sluiter, International Criminal Adjudication and the Collection of Evidence:
Obligations of States (New York: Intersentia, 2002), pp. 81--8.

15 On which, see Bartram S. Brown, ‘Primacy or Complementarity: Reconciling the
Jurisdiction of National Courts and International Criminal Tribunals’ (1998) 23 Yale
JIL 383, 385; José E. Alvarez, ‘Nuremberg Revisited: The Tadíc Case’ (1996) 7 EJIL 245,
252, 256; Virginia Morris and Michael P. Scharf, An Insider’s Guide to the International
Criminal Tribunal for Former Yugoslavia (Ardsley: Transnational, 1995), pp. 125--32;
Virginia Morris and Michael P. Scharf, The International Criminal Tribunal for Rwanda
(Ardsley: Transnational, 1998), pp. 312--25.

16 See, for example, Prosecutor v. Tadíc, Decision on the Request of the Prosecutor for a
Formal Request for Deferral, IT-94-T, 8 November 1994; Prosecutor v. Tadíc, Decision on
Interlocutory Appeal on Jurisdiction, IT-94--1-AR72, 2 October 1995, Separate Opinion
of Judge Sidhwa, para. 83. Luisa Vierucci, ‘The First Steps of the International
Criminal Tribunal for Yugoslavia’ (1995) 6 EJIL 134, 136--42.

17 Tadíc, ibid.
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co-operation in criminal matters. Pursuant to Article 25 of the UN Char-
ter and Article 29 of the ICTY Statute (28 ICTR Statute) there is an obliga-
tion on all UN member States to co-operate with the tribunals. By virtue
of their creation under Chapter VII, the ICTY and ICTR are entitled to
require the transfer of any person in any UN member State to them for
the purpose of prosecution.18 So where the UN Tribunal has jurisdiction,
and has taken an interest in that individual, a duty is created for the
custodial State. The duty is to transfer the suspect/indictee to the UN
tribunal concerned, irrespective of its own preferred course of action.
This became a matter of controversy when Rwanda was forced to transfer
Theoneste Bagosora to the ICTR despite its strong preference in favour of
prosecuting him domestically. It does have the advantage, nonetheless,
of settling at the start the appropriate jurisdiction to try the suspect.

The ICTY has accepted that there is a role for domestic courts in the
prosecution of international crimes committed in the former Yugoslavia.
This has become particularly important given the completion strategy
that has been imposed on the ICTY by the Security Council in Resolution
1503.19 By virtue of Rule of Procedure 11bis, a Trial Chamber can suspend
the ICTY indictment against the accused, and order transfer to the locus
delicti, the State which originally transferred him or another willing
State.20 This recognises the concurrence of jurisdictions, but also the
primacy of the ICTY. The ICTY retains the right to decide if it is appro-
priate and the relevant Trial Chamber can, at any time up to conviction
or acquittal of the accused, order return to the ICTY to stand trial.

For the ICTR, this process of surrender was originally a one-way street.
For indictees in custody at the ICTR who had made their initial appear-
ance, transfer to a requesting State was not possible until 2002. In
Prosecutor v. Ntuyuhaga21 Belgium had indicated its willingness to try
the defendant.22 The Prosecutor agreed that the most sensible course of
action was that Belgium do so. Thus she sought to withdraw the indict-
ment she had over him in the ICTR, and to transfer him to Belgium to
stand trial there. The ICTR, in a controversial decision, which did little
for relations between that body and Belgium, determined that although

18 Article 9, ICTY Statute, Article 8, ICTR Statute.
19 See generally, Michael Bohlander, ‘Last Exit Bosnia -- Transferring War Crimes

Prosecution from the International Tribunal to Domestic Courts’ (2003) 14 CLF 59.
20 ICTY Rules of Procedure and Evidence, IT/32/Rev.31, Rule 11bis(A).
21 Prosecutor v. Ntuyuhaga, Decision on the Prosecutor’s Motion to Withdraw the

Indictment, ICTR-98-40-T, 18 March 1999.
22 The reason for this was that the crime with which he was charged before the ICTR

was the killing of ten Belgian peacekeepers.
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it could (and did) withdraw the indictment, at that point its jurisdic-
tion over the (ex-)indictee ended, and he had to be released.23 The ICTR
rejected Belgium’s arguments that the ICTR could transfer him directly
despite the absence of an express provision in the Statute or Rules for
this. The decision was not unassailable. The Security Council could not
have contemplated that co-operation between States and the tribunal
should only be one-way when their jurisdictions, although not equal,
are concurrent.24 However, on 6 June 2002 the ICTR adopted its own
Rule of Procedure 11bis which allowed the ICTR to transfer a detainee
to the arresting State or another State, provided the arresting State did
not object.25

In relation to which States the two UN tribunals may ask to defer, the
ICTR Statute is clear: they may ask any UN member State (or State who
has specifically accepted the obligation) to defer to them.26 With respect
to the ICTY, the position was a little confused, Article 9 of the ICTY
Statute merely mentioning that the ICTY could ask ‘national courts’
to defer. Despite there being no express limitation in this language,27

certain members of the Security Council gave interpretative statements
that limited the obligation, in particular, by saying that the obligation
to defer was limited to the States of the former Yugoslavia alone.28 That
said, there is doubt whether these should be taken as authoritative
interpretations for all purposes.29 The statements themselves were not

23 Ntuyahaga.
24 See Amicus Curiae Arguments, reported in ‘A Sign of the Times’ (1999) 58 Ubutabera 8.
25 The problem of contests over defendants was noted at least as far back as 1997; see

Madeline H. Morris, ‘The Trials of Concurrent Jurisdiction: The Case of Rwanda’
(1996--1997) 7 DJCIL 349, 362--6; Frederik Harhoff, ‘Consonance or Rivalry? Calibrating
the Efforts to Prosecute War Crimes in National and International Tribunals’
(1996--1997) 7 DJCIL 571, 583--5.

26 Article 8, see Ntuyuhaga, ‘the primacy recognised by the statute is clear inasmuch as
the Tribunal may request any national jurisdiction to defer investigation or ongoing
proceedings’.

27 Brown, ‘Primacy or Complementarity’, 407.
28 See S/PV.3217, UK, p. 11; they claimed that primacy would be exceptionally invoked

only over non-former Yugoslav States. Russia (p. 28) went the furthest, denying the
automatic binding nature of the orders; none of the others adopted this, nor have the
Tribunals.

29 John C. O’Brien, ‘The International Tribunal for Violations of International
Humanitarian Law in the Former Yugoslavia’ (1993) 77 AJIL 639, 657--8 claims that the
Tribunal should consider them an integral part of the Statute as they must be
presumed to have been agreed to by the Council. Michael P. Scharf, ‘Comments’ (1994)
88 Proceedings ASIL 251, 252 explains that no representative had been empowered to
respond to them, as the statements were not expected at the meeting. Prosecutor v.
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identical, nor did they agree with each other here,30 and seem to contra-
dict the clear wording of the Statute. The approach taken by the ICTY in
the Rules of Procedure shows they considered the duty to be incumbent
on all States,31 and the duty extending to all States was affirmed by the
ICTY in the Tadíc Case32 in which Germany also accepted that it was
under a duty to defer.33 The duty thus extends to all States who are UN
members or who have accepted the obligation.

There are limits to the rights of the tribunals to require the trans-
fer of cases. After all, the tribunals have concurrent jurisdiction with
national courts: they are not intended to prevent national jurisdictions
prosecuting offences from the Yugoslav and Rwanda conflicts. Their right
to demand deferral is notionally limited to where it is justified.34 The
situations when deferral is justified are given in Rule 9 of the Rules
of Procedure. They are when the act is being charged as an ordinary
(not an international) offence,35 where the proceedings are not fair or
impartial, or ‘what is in issue is closely related to, or otherwise involves,
significant factual or legal questions which may have implications for
investigations or prosecutions before the Tribunal’.36 The first two may
be quite narrow, focusing on the national proceedings, but the last is
a very broad provision, effectively allowing the tribunal (on the request
of the Prosecutor) to demand transfer of an individual case whenever it
wants to, making the limits more illusory than real.37

Normally, for deferral proceedings the government to whom the order
is to be made is heard as amicus curiae,38 but this is not necessary, nor is

Tadíc, Judgment, IT-94-1-A, 15 July 1999, paras. 298--304, found that for determining if
crimes against humanity required a discriminatory animus, the statements made in
the Security Council were not to be considered controlling.

30 Brown, ‘Primacy or Complementarity’, 400--2.
31 Ibid. See ICTY and ICTR Rules of Procedure, 9--10. 32 Tadíc deferral.
33 Ibid. Transcript, pp. 30--1. See Vierucci, ‘The First Steps’, 140--2.
34 Morris and Scharf, The International Criminal Tribunal for Rwanda, pp. 315--16.
35 For criticism of this in the context of Article 10(2), see Howard Levie, ‘The Statute of

the International Tribunal for the Former Yugoslavia: A Comparison with the Past and
a Look to the Future’ (1995) 21 Syracuse Journal of International Law and Commerce 1, 15.

36 ICTY/ICTR, Rule 9(i--iii).
37 In Tadíc deferral, para. 11, the ICTY accepted a declaration by the OTP that the

proceedings in Germany relating to Tadíc were ‘closely related to, or may have
implication and common significant factual or legal questions, for the investigations
or prosecutions before the Tribunal’ was conclusive, as the decision was for the
Prosecutor alone.

38 The governments were heard, for example, in the Karaďzíc and Mladíc and Tadíc Cases;
see Faisa Patel-King and Anne-Marie la Rosa, ‘The Jurisprudence of the Yugoslavia
Tribunal 1994--1996’ (1997) 8 EJIL 123, 127--8.
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(in theory) the consent of the government to the transfer.39 As can be
seen, this is a very wide inroad into State sovereignty, given that the UN
tribunals can take any case they wish to try away from any national (or
sub-national) authority,40 at any stage of the national proceedings. As
Morris and Scharf say, this is both ‘extraordinary and unprecedented’.41

The UN Tribunals’ powers extend further than this, even to the situ-
ation where a national court has pronounced judgment. Once a defen-
dant has been tried by one of the tribunals, national courts are prevented
from retrying that person for the same crimes.42 The converse does not
always apply. Article 10 ICTY Statute (9 ICTR Statute) gives the tribunals
the ‘unprecedented power to render a national judicial process invalid’.43

Obviously, as this is a matter of some sensitivity, and as the principle of
non bis in idem is an important protection for the defendant, the circum-
stances for this are limited. The UN tribunals may retry a person only
if the crime is characterised as an ordinary crime, or the proceedings
are not fair or impartial, or are designed to shield the accused from the
tribunal’s jurisdiction.44 Here a clear hierarchy is put in place between
national jurisdictions and the UN tribunals, with the authority to make
these decisions being placed in the international tribunals. Not only are
the tribunals given the right to determine that they are the appropriate
forum for the prosecution of offences in that conflict, but pursuant to
11bis the Tribunal can go a little further, to pass the suspect to other

39 No comment was made by the FRY in the Erdemovíc deferral proceedings. Orders were
made in each instance. The ICTR has heard governments, for example, in Procesutor v.
Musema, Decision of the Trial Chamber in the Application by the Prosecutor for a
Formal Request for Deferral by Switzerland in the Matter of Alfred Musema,
ICTR-96-5-D, 12 March 1996; Prosecutor v. Bagosora, Decision of the Trial Chamber on
the Application by the Prosecutor for a Formal Request for Deferral by the Kingdom of
Belgium and in the matter of Theoneste Bagosora, ICTR-96-7-D, 17 May 1996; see
Morris and Scharf, The International Criminal Tribunal for Rwanda, pp. 322--5.

40 Rule 9 was amended in 1995 to give the ICTY the right to issue orders to sub-State
entities to defer; this was introduced to deal with the post-Dayton position in
Yugoslavia.

41 Morris and Scharf, An Insider’s Guide, p. 126.
42 Article 10(1) ICTY Statute, Article 9(1) ICTR Statute, Joint Rule of Procedure 13;

Prosecutor v. Tadíc, Decision of the Defence Motion on the Principle of Non Bis in Idem,
IT-94-1-T, 14 November 1995, para. 13. See Patel-King and la Rosa, ‘The Jurisprudence’,
150; Jelena Pejíc and Liz Egan, ‘Prosecuting War Crimes in the former Yugoslavia: The
Two Tiers and the Linkage’ (1995) 1 East European Human Rights Review 11, 18.

43 Karl Arthur Hochkammer, ‘The Yugoslav War Crimes Tribunal: The Compatibility of
Peace, Politics and International Law’ (1995) 28 VJTL 119, 153.

44 Article 10(2), ICTY Statute, Article 9(2), ICTR Statute; see Morris and Scharf, An Insider’s
Guide, pp. 134--5; Morris and Scharf, The International Criminal Tribunal for Rwanda,
p. 317; Levie, ‘The Statute’, 15.
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jurisdictions than the arresting State, provided that the latter State does
not object.

Co-operation

Obviously, although the tribunals have the right to demand the pres-
ence of defendants, this would be useless unless there were a concomi-
tant duty to demand the passing on of evidence. The second manifes-
tation of the superiority of the UN tribunals over national jurisdictions
is thus based on Article 29 of the ICTY Statute (28 ICTR Statute).45 This
states that: ‘1. States shall cooperate with the International Tribunal . . .
2. States shall comply without undue delay with an request for assistance
or an order issued by a Trial Chamber . . .’; for both tribunals, the obliga-
tion is bolstered by the Security Council Resolutions which established
them. Resolutions 827 and 955 declare that ‘all States shall cooperate
fully with . . . [the tribunal] . . . all States shall take any measures neces-
sary under their domestic law to implement the provisions of the present
resolution and the statute including the obligations of States to comply
with requests for assistance or orders issued by a trial chamber’.46 As can
be seen, the basis of this obligation is a Chapter VII resolution of the
Security Council, gaining its force from Article 25 of the UN Charter.47

There is some question about the precise nature of the obligation: the
Secretary General has claimed that every order by the tribunals is an
enforcement measure.48 It is doubtful that the Security Council can del-
egate the power to decide on further enforcement measures, and it is
better to see the power being merely the issuance of orders, which are
binding on States as a result of the Chapter VII resolutions.49 This is

45 See generally Sluiter, International Criminal Adjudication, pp. 145--55 and Rachel Kerr, The
International Criminal Tribunal for the Former Yugoslavia: An Exercise in Law, Politics and
Diplomacy (Oxford: Oxford University Press, 2004), chapter 6.

46 This creates not only an obligation to comply with the orders, but a separate duty to
introduce implementing legislation to ensure they may comply with any orders. See
Prosecutor v. Blǎskíc, Decision of the President on the Defence Motion Filed Pursuant to
Rule 64, IT-95-14-T, 2 April 1996, para. 7: ‘since 1993 all States have been under an
unquestionable obligation to enact implementing legislation necessary to permit
them to execute warrants and requests of the Tribunal.’

47 See S/PV. 3453, pp. 3, 6. Morris and Scharf, The International Criminal Tribunal for
Rwanda, p. 638; Christopher Greenwood, ‘The Development of International
Humanitarian Law by the International Criminal Tribunal for the Former Yugoslavia’
(1998) 2 MPYBUNL 97, 106.

48 Report of the Secretary General Pursuant to paragraph 5 of Security Council
Resolution 808. UN Doc. S/25704, para. 23.

49 Kenneth Gallant, ‘Securing the Presence of Defendants Before the International
Tribunal for Former Yugoslavia; Breaking with extradition’, in Roger S. Clark and
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the position taken by the ICTY,50 ICTR51 and later on, by the Secretary
General.52

Nonetheless, the nature of the obligation being based in Chapter VII of
the UN Charter leads to certain important features. First, all UN member
States are under an obligation to comply with the requests, irrespective
of whether or not they were in the Security Council and voted for the
tribunals. In Prosecutor v. Blǎskíc, the ICTY described the obligation as
novel and unique: the ‘obligation set -- out in the clearest of terms -- in
Article 29 is an obligation on every member State of the United Nations
vis-à-vis all other member States. Thus it is an erga omnes obligation . . .
[and every UN member State] . . . has a legal interest in the fulfilment
of the obligation.’53 All UN member States are thus under an obligation
to provide the legal assistance, including the handing over of evidence,
that the Tribunals request. There is no reciprocal duty on the Tribunals
to assist national jurisdictions in their investigations and prosecutions,
a considerable break from the traditional inter-State system, but not one
which is designed to encourage domestic prosecutions at the national
level. The Tribunals have, consistent with this, not always been support-
ive of domestic efforts, particularly in the former Yugoslavia.54

The obligation to comply with requests from the Tribunals trumps
other international legal obligations by virtue of Article 103 of the
UN Charter. Very importantly, ‘there are no specified grounds on
which a State may refuse to comply with an order or request from

Madeline Sann (eds.), The Prosecution of International Crimes (New Brunswick:
Transaction, 1995), p. 343, p. 351.

50 See Prosecutor v. Mrksíc, Radíc, Sljivancanin and Dokmanovíc, Decision on the Motion for
Release by the Accused Slavko Dokmanovíc, IT-95-13a-PT, 22 October 1997, para. 35.

51 Prosecutor v. Kanyabashi, Decision on the Defence Motion on Jurisdiction, ICTR-96-15-T,
18 June 1997, para. 34.

52 Letter from the Secretary General to FRY, 24 April 1994.
53 Prosecutor v. Blǎskíc, Judgment on the Request of the Republic of Croatia for Review of

the Decision of Trial Chamber II of 18 July 1997, IT-95-14-AR108bis, 29 October 1997,
para. 26. Christopher C. Joyner, ‘Strengthening Enforcement of International
Humanitarian Law: Reflections on the International Criminal Tribunal for Former
Yugoslavia’ (1995) 6 DJCIL 79, 91 overstates the position, claiming that orders are
equivalent to jus cogens as they overcome other obligations. The correct basis for this
trumping is Article 103 of the UN Charter.

54 In practice, the ICTY has engaged in some assistance, such as that provided under the
‘rules of the road’ agreement and the training of domestic prosecutors. It has also
begun to take part in training of domestic lawyers in the prosecution of war crimes,
see Press Release cc/P.I.S./849--3, 20 May 2004. Their actions in this area are somewhat
overdue; see David Tolbert, ‘The International Criminal Tribunal for the Former
Yugoslavia: Unforeseen Successes and Foreseeable Shortcomings’ (2002) 26(2) FFWA 7,
12--16.
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the International Tribunal’.55 National law impediments are simply not
applicable: ‘[C]ompliance by States with any requests from the Tribunal
for judicial assistance is obligatory and not subject to interpretation.’56

The unconditional nature of the obligation is particularly important for
two matters: obtaining defendants despite the normal restrictions on
extradition, and gaining possession over documents subject to national
security restrictions.

For surrender, Rule of Procedure 55 gives the Tribunal the right to
demand transfer, and 58 leaves no doubt about the obligation: ‘The obli-
gation in Article 29 of the Statute shall prevail over any legal impediment
to surrender or transfer the accused or a witness to the tribunal which
may exist under the national law or extradition treaties of the State
concerned.’ With respect to national security protected documents, Rule
of Procedure 54 allows the tribunals to demand documents. Although
customary international law protects these from disclosure,57 the ICTY
asserted the right to these documents in the Blǎskíc Case, on the ground
that they would be required for trial and there was no specific limit in
Article 29 on the obligation.58 Although the ICTY accepted that some
measures for confidentiality would need to be taken, the decision on
whether the documents had to be transferred lay, at all times, with the
Tribunal.59

The Tribunals have a very broad competence to issue orders. Rule 54
states: ‘[a]t the request of either party, or proprio motu, a judge or Trial
Chamber may issue such orders, summonses, subpoenas, warrants and
transfer orders as may be necessary for the purposes of an investiga-
tion or for the preparation or for the conduct of the trial.’ This is an

55 Blǎskíc, AR108, para. 63.
56 Joyner, ‘Strengthening’, 89. See also Robert Kushen and Kenneth J. Harris, ‘Surrender

by the United States to the International Tribunals for former Yugoslavia and Rwanda’
(1996) 90 AJIL 510, 511. This is the position taken by the United Nations, Letter from
Hans Corell to Biljana Plavsíc, 21 January 1997.

57 Blǎskíc AR108, para. 29.
58 Blǎskíc AR108, paras. 62--68. See generally, Hennie Strydom, ‘The Legal Authority of the

International Criminal Tribunal for ex-Yugoslavia to Order the Disclosure of Evidence’
(1997) 22 SAYBIL 76; Ruth Wedgwood, ‘International Criminal Tribunals and State
Sources of Proof: The Case of Tihomir Blǎskíc’ (1998) 11 LJIL 635; Jacob Katz Cogan,
‘The Problem of Obtaining Evidence for International Criminal Courts’ (2000) 22 HRQ
404, 415--23. A useful comparison of the UN tribunals and the ICC is Thomas Henquet,
‘Mandatory Compliance Powers vis-à-vis States by the ad hoc Tribunals and the
International Criminal Court: A Comparative Analysis’ (1999) 12 LJIL 969.

59 Blǎskíc AR108, paras. 67--8. Wedgwood is mildly critical of this, for rejecting legitimate
State interests; ‘International Criminal Tribunals’, 644--5.
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open-ended provision granting very wide discretion to the Tribunals to
require co-operation, which has been used for orders on various subjects,
including evidence gathering.60

This does not mean that there are no limits to the Tribunals’ author-
ity to issue orders. One particularly important limit is that they are
not permitted to issue subpoenas or binding orders to State officials in
relation to their official duties. The ICTY decided that this was the posi-
tion in Blaskíc because such persons were acting for the State, which
can choose how to implement its obligations to the tribunals.61 This
includes soldiers in their national forces, but not those in international
forces under UN mandate, or those acting in their private capacity.62

The importance of this is that it prevents the Tribunals from compelling
individuals to account for State actions even where they, at a high level,
are making the relevant decisions. Limited classes of people, such as
ICRC representatives, are also immune from appearing before the court
as witnesses.63

An interesting issue arises with respect to the orders of the Tribunal
relating directly to defendants and witnesses.64 The power to pierce
the State veil and deal directly with individuals is a very wide power,

60 See for example, Prosecutor v. Krsmanovíc and Djukíc, Order for Provisional Detention,
IT-96-20. For criticism, see Paul J. I. M. de Waart, ‘From Kidnapped Witness to Released
Accused “for Humanitarian Reasons”: The Case of the Late Djorde Djukíc’ (1996) 9 LJIL
453. Prosecutor v. Tadíc, Decision on Prosecution Motion for Protective Measures for
Witnesses, IT-94-1-T, 10 August 1995, para. 8; see Andre Klip, ‘Witnesses Before the
International Criminal Tribunal for Former Yugoslavia’ (1996) 67 RIDP 267, 281--2;
Prosecutor v. Lajíc, Order for the Withdrawal of Charges Against the Person Named
Goran Lajíc and for his Release, IT-95-8, 17 June 1996. In addition, Article 98 gives the
Trial Chamber the power to order the presence of witnesses, and Rules 39 and 40 give
the Prosecutor the right to ask States for certain measures to be taken.

61 Blǎskíc AR108, paras. 38--44.
62 Blǎskíc AR108, para. 49; see Wedgwood, ‘International Criminal Tribunals’, 642, 653;

Greenwood, ‘The Development’, 108--9; Danesh Sarooshi, ‘The Powers of the United
Nations International Criminal Tribunals’ (1998) 2 MPYBUNL 141, 161.

63 Such as that of ICRC officials and, in certain circumstances, war correspondents, see
Prosecutor v. Simíc, Tadíc and Zaríc, Decision on the Prosecution Motion under Rule 73
for a Ruling Concerning the Testimony of a Witness, IT-95-9-PT, 27 July 1999; Prosecutor
v. Brd-janin and Talíc, Decision on Interlocutory Appeal, IT-99-36-AR73.9, 11 December
2002. Robert Cryer, ‘Witness Evidence Before International Criminal Tribunals’ (2003)
3 LPICT 411, 414--15; Steven Powles, ‘To Testify or not to Testify -- Privilege from
Testimony and the Ad Hoc Tribunals: The Randal Decision’ (2003) 16 LJIL 511; Steven
Powles, ‘International Criminal Courts: Practice, Procedure and Problems: Privilege
From Testimony at the ICTY’ (2003) 2 LPICT 467.

64 See, for example, Françoise J. Hampson, ‘The International Criminal Tribunal for the
Former Yugoslavia and the Reluctant Witness’ (1998) 47 ICLQ 50.
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normally associated with courts considered to have supranational
powers.65 Obviously, all criminal courts do this to the extent that they
give out sentences, but with the UN tribunals, the matter goes further.
Originally, there was some doubt whether the orders of the Tribunals
actually bound individuals.66 Since then, opinion has swung to the view
that Article 29 orders are directly binding upon them.67 This was settled
by the Blǎskíc Case, where the ICTY Appeals Chamber said that, although
requests would normally go through the State, where the authorities
prevented the Tribunal from fulfilling its mandate, ‘the International
Tribunal may enter into direct contact with an individual subject to the
sovereign authority of a State. The individual, being within the ancil-
lary (or incidental) criminal jurisdiction of the International Tribunal,
is duty bound to comply with its orders, requests and summonses.’68 It
would thus seem that going through the State is a concession made by
the Tribunals, but not one that is legally necessary.

The final aspect of the Tribunals’ extraordinary power is the ability of
the Prosecutor to investigate on a State’s territory without the consent
of that State. Article 18(2) of the ICTY Statute (17(2) ICTR Statute) gives
the Prosecutor the power to ‘question suspects, victims and witnesses,
to collect evidence and to conduct on-site investigations. In carrying out
these tasks, the Prosecutor may, as appropriate, seek the assistance of the
State authorities concerned.’69 Two points need to be made. First, this
gives the Prosecutor the right to undertake investigations, and perform
official investigations on the territory of the States concerned, without
the further consent, or knowledge, of the State concerned.70 Second,
the Prosecutor can ask the Trial Chamber to make other demands for
help.71 These are very wide powers, giving the prosecutor the right to

65 Laura R. Helfer and Anne-Marie Slaughter, ‘Toward a Theory of Effective Supranational
Adjudication’ (1997) 107 Yale LJ 273, 289.

66 See Andre Klip, ‘Witnesses Before the International Criminal Tribunal for the Former
Yugoslavia’ (1996) 67 RIDP 267, 268--9, 275 (implying that the duties apply to States
alone).

67 See Sarooshi, ‘The Powers’, 158; Amicus Curiae Brief Submitted by the Max Planck
Institute for Comparative Public Law and International Law, IT-95-14-PT, para. 391.

68 Blǎskíc AR108, para. 55. See Sluiter, International Criminal Adjudication, pp. 77--9; Shuichi
Furuya, ‘Legal Effect of the International Criminal Tribunals and Court Upon
Individuals: Emerging International Law of Direct Effect’ (2000) 47 NILR 111, 123--9.

69 See generally, Morris and Scharf, An Insider’s Guide, pp. 192--4; Morris and Scharf, The
International Criminal Tribunal for Rwanda, pp. 452--4.

70 See Louise Arbour, ‘The Crucial Years’ (2004) 2 JICJ 396, 398.
71 Joint Rule of Procedure 39.
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perform some police functions on the territory of a sovereign State.72

On the other hand, this is difficult when a State does not wish this to
happen, as with the FRY in relation to Kosovo. The refusal of the FRY to
allow the Prosecutor into Kosovo to investigate in 1999 led to a Security
Council resolution specifically deploring that refusal.73

In spite of the strong obligations, the ICTY has had a mixed record of
compliance from States.74 In cases including the transfer of Dǔsko Tadíc
from Germany, co-operation has worked well. On other occasions, for
example in the case of the ‘Vukovar three’, States have resisted surrender,
particularly where the accused are holding States’ nationality. The con-
tinued failure of Serbia and Montenegro and/or the Republika Sprska to
hand over Radovan Karaďzíc and Ratko Mladíc remains a strong reminder
of the difficulties in obtaining co-operation which affect the Tribunals
that are, in the oft-quoted words of Antonio Cassese ‘like a giant with-
out arms and legs’.75 The failure of (what was then) the FRY to transfer
indictees to the ICTY led to adverse statements from the President of the
Security Council76 and a condemnatory Security Council resolution.77

The primacy of the UN Tribunals should, in theory, end the difficul-
ties associated with overlapping jurisdiction in the cases it takes, but
without having power to enforce its judgments when faced with State
contumacy, it is difficult, although not impossible, to gain custody of
defendants.78 Help has been given by States such as the United States and
United Kingdom withholding aid or insisting on the retention of sanc-
tions on the FRY until it transferred Slobodan Milǒsevíc.79 NATO forces
working in Bosnia-Herzegovina have also sometimes arrested suspects
pursuant to rights granted under the Dayton Agreement, the consent

72 See, for example, Anne Bodley, ‘Weakening the Principle of Sovereignty in
International Law: The International Criminal Tribunal for the Former Yugoslavia’
(1999) 31 NYUJILP 417, 417.

73 UN Doc. S/RES/1207, see Kerr, The International Criminal Tribunal, p. 141.
74 See generally, Jackson Nyamuya Maogoto, State Sovereignty and International Criminal

Law: Versailles to Rome (Ardsley: Transnational, 2003), pp. 175--89.
75 Antonio Cassese, ‘On the Current Trends Toward Criminal Prosecution and

Punishment of Breaches of International Humanitarian Law’ (1998) 9 EJIL 2, 13.
76 S/PRST/1996/23, 8 May 1996.
77 S/RES/1207, 17 November 1998.
78 See generally Kerr, The International Criminal Tribunal, chapter 7; Susan Lamb, ‘The

Powers of Arrest of the International Criminal Tribunal for Former Yugoslavia’ (1999)
70 BYBIL 165; Arbour, ‘The Crucial Years’, 397; Mark B. Harmon and Fergal Gaynor,
‘Prosecuting Massive Crimes With Primitive Tools: Three Problems Encountered by
Prosecutors in International Criminal Proceedings’ (2004) 2 JICJ 403, 408--12.

79 Kerr, The International Criminal Tribunal, pp. 124--5.
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of Bosnia-Herzegovina and the relevant Security Council Resolutions.80

When the United Nations was acting as the transitional authority in East-
ern Slavonia, it assisted the ICTY by facilitating transfer of suspects.81

Because of actions taken to overcome the reluctance of certain States
to co-operate, the ICTY has had to deal with claims of irregular rendition
by luring or abduction.82 The lawfulness of luring was raised by Slavko
Dokmanovíc. The Trial Chamber dealing with his application claimed
(inaccurately) that luring was not contrary to international law.83 Alle-
gations of kidnapping have caused the ICTY some consternation.84 It is
easy to see why: as a body that is enforcing international norms, it is
sensitive to claims that it is violating human rights. In the end, the
Appeals Chamber was forced to face the issue squarely when dealing
with Dragan Nikolíc, a defendant before the Tribunal who claimed he
had been abducted from Serbia.85

Turning first to State rights not to have police functions exercised
on their territory without consent, the Chamber determined that ‘the

80 Security Council Resolution 1031 and Article 9, General Framework Agreement,
Article IV(4) Annex 4, and Article 10, Annex 1-A of the Dayton Peace Agreement. See
Nico Figa-Talamanca, ‘The Role of NATO in the Peace Agreement for Bosnia and
Herzegovina’ (1997) 7 EJIL 164, 171--2; Paola Gaeta, ‘Is NATO Authorised or Obligated
to Arrest Persons Indicted by the International Criminal Tribunal for the Former
Yugoslavia?’ (1998) 8 EJIL 174, 175--8 and Kerr, The International Criminal Tribunal,
pp. 154--69. For criticism, see Walter Gary Sharp, ‘International Obligations to Search
for and Arrest War Criminals: Government Failure in the former Yugoslavia?’ (1996--7)
7 DJCIL 411.

81 See Prosecutor v. Mrksíc, Radíc, Sljivancanin and Dokmanovíc, Decision on the Motion for
Release by the Accused Slavko Dokmanovíc, IT-95-13a-PT, 22 October 1997; see Michael
P. Scharf, ‘The Prosecutor v. Slavko Dokmanovíc: Irregular Rendition and the ICTY’ (1998)
11 LJIL 369, 373--6.

82 See generally, Özlem Ülgen, ‘The ICTY and Irregular Rendition of Suspects’ (2003) 2
LPICT 441.

83 Dokmanovíc, para. 57.
84 A Trial Chamber originally refused Stevan Todorovíc an evidentiary hearing on his

arrest, Prosecutor v. Simíc, Tadíc, Zaríc and Todorovíc, Decision Stating Reasons for Trial
Chamber’s Order of 4 March 1999 on Defence Motion for Evidentiary Hearing on the
Arrest of the Accused Todorovíc, IT-95-9, 4 March 1999; Prosecutor v. Simíc, Tadíc, Zaríc
and Todorovíc, Decision on Appeal by Stevan Todorovíc Against the Oral Decision of
4 March 1999, Written Decision of 25 March 1999 of Trial Chamber III, IT-95-9-A, 19
October 1999; Prosecutor v. Simíc, Tadíc, Zaríc and Todorovíc, Decision, IT-95-9-T, 23
November 2003. The (ICTY’s) problem went away when Todorovíc pleaded guilty. See
James Sloan, ‘Prosecutor v. Todorovíc: Illegal Capture as an Obstacle to the Exercise of
International Criminal Justice’ (2003) 16 LJIL 85.

85 At trial level, it was found that the abduction could not be attributed to the
Prosecutor. Prosecutor v. Nikolíc: Decision on Defence Motion Challenging the Exercise
of Jurisdiction by the Tribunal, IT-94-2-PT, 9 October 2002. See James Sloan, ‘Prosecutor
v. Dragan Nikolíc: Decision on Defence Motion on Illegal Capture’ (2003) 14 LJIL 541.
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damage caused to international justice caused by not apprehending
fugitives accused of serious violations is comparatively higher than the
injury, if any, caused to the sovereignty of a State by a limited intrusion
into its territory, particularly when the intrusion occurs in default of the
State’s cooperation’.86 Moving to the more sensitive issue (for the ICTY)
of the defendant’s human rights, the Chamber opined that unless the
violations of human rights were egregious, (and abduction simpliciter was
not) then setting aside jurisdiction would be disproportionate, as ‘the
correct balance must . . . be maintained between fundamental rights of
the accused and the essential interests of the international community
in the prosecution of persons charged with serious violations of interna-
tional humanitarian law’.87 Thus, rather like States, the ICTY has at times
condoned the use of unlawful methods of rendition where international
crimes are involved and there is no other way of obtaining suspects. In
some ways, this shows the considerable problems that bedevil obtain-
ing international assistance, whatever the formal obligations imposed
on States.

The passing on of evidence has also been somewhat sporadic. As Rachel
Kerr has said, ‘although there existed a binding obligation to comply
with all requests originating from the Tribunal . . . [it] in practice worked
on the basis of voluntary compliance’.88 Some States have, like the
USSR in relation to John Demjanjuk, been overzealous in their attempts
to obtain convictions. In the Tadíc Case, the now notorious matter of
Dragan Opacíc threatened the legitimacy of the proceedings.89 Opacíc,
a convict in Bosnia, was transferred to the ICTY to give evidence
against Tadíc, and obtained witness protection measures that included
anonymity. Having been proved to have perjured himself, Opacíc
claimed that he had been forced to do so by the Bosnian government,
who had wanted to ensure the conviction of a Bosnian Serb.90 However,
greater problems have arisen with relation to States refusing to hand

86 Prosecutor v. Nikolíc, Decision on Interlocutory Appeal Concerning Legality of Arrest,
IT-94-2-AR73, 5 June 2003, para. 26.

87 Nikolíc (Appeal), para. 30. 88 Kerr, The International Criminal Tribunal, p. 128.
89 Defence counsel have also argued that they are hampered by lack of co-operation; see

Mark S. Ellis, ‘Achieving Justice Before the International War Crimes Tribunal:
Challenges for the Defense Counsel’ (1996--7) 7 DJCIL 519, 533--6. See generally, Sluiter,
International Criminal Adjudication, pp. 130--8.

90 Prosecutor v. Tadíc, Opinion and Judgment, IT-94-1-T, 7 May 1997, para. 33. See Kerr, The
International Criminal Tribunal, p. 109, Michael P. Scharf, Balkan Justice: The Story Behind
the First International War Crimes Trial Since Nuremberg (Durham, NC: Carolina Academic
Press, 1997), pp. 199--200.
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over evidence, in particular evidence sensitive from the point of view
of national security. The obligations of States with regard to this type
of evidence was dealt with in the Blǎskíc Case, but orders to Croatia
were not complied with. After the wartime President of Croatia Franjo
Tudjman died, however, Croatia’s attitude to co-operation altered, and
reams of evidence useful to the defence was made available.91

The problem of sensitivity of national security evidence and the
unwillingness of States to pass evidence to the ICTY has not been limited
to States of the former Yugoslavia. Richard Goldstone recalls the diplo-
matic efforts required to obtain evidence for the ICTY in its infancy.92

It has been plausibly contended that the United States and other West-
ern States have been reluctant to hand over some intelligence informa-
tion.93 Although co-operation has become far better from those States,
particularly since the Kosovo conflict, the suspicion remains that this
co-operation is born of political expediency rather than a sense of obli-
gation on the part of those States. This has led to a number of officials
being permitted to testify before the Tribunal only by giving a prepared
statement and being able to limit the matters on which they may be
questioned.94 In the Todorovíc Case, requests for information about his
arrest by SFOR addressed to that force led to a considerable cooling of
relations between SFOR and the ICTY, despite the best efforts of the
Office of the Prosecutor to protect SFOR.95 As we shall see, the relation-
ship between the Office of the Prosecutor, in particular, and NATO States,
has led to some suspicions about whether that organ can be fully objec-
tive in appraising NATO actions. As can be seen, despite the strength of
the regime on paper, obtaining evidence for the ICTY has not been easy,
although perhaps easier than for domestic courts trying similar crimes.

The ICTR has had more practical success, but problems have still man-
ifested themselves.96 Uganda has complained about the fact that the

91 Prosecutor v. Blǎskíc, Judgment, IT-95-14-A, 29 July 2004, paras. 4--6. See Harmon and
Gaynor, ‘Prosecuting Massive Crimes’, 413--21; Jacob Katz Cogan, ‘International
Criminal Courts and Fair Trials: Difficulties and Prospects’, (2002) 27 YJIL 111, 122--4;
on evidence and appeals, see Richard May and Marieke Wierda, International Criminal
Evidence (Ardsley: Transnational, 2002), pp. 299--323.

92 Richard J. Goldstone, For Humanity: Reflections of a War Crimes Investigator (New Haven:
Yale University Press, 2000), pp. 89--93.

93 Katz-Cogan, ‘International Criminal Courts’, 122--4.
94 See, for example, Prosecutor v. Blǎskíc, Decision of Trial Chamber I on Protective

Measures for General Phillipe Morillion, Witness of the Trial Chamber, IT-95-14-T, 12
May 1999.

95 Katz Cogan, ‘International Criminal Courts’, 124--7; Sloan, ‘Prosecutor v. Todorovíc’, 93--6.
96 See generally Maogoto, State Sovereignty, pp. 210--23.
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ICTR has primacy over it for crimes under ICTR jurisdiction commit-
ted by Rwandans in Uganda,97 but as a UN member it had no choice
but to accept the ICTR’s power.98 Co-operation between the ICTR and
most States in Africa has been quite good,99 although at times the ICTR
and Rwanda have clashed over defendants they both wish to try and
Rwanda has used its position as the locus delicti to exercise influence on
the ICTR.100

A problem did arise in relation to the surrender of Elizaphan Ntakiru-
timana from the United States.101 In contravention of Article 28 of the
ICTR Statute, which requires unqualified obedience to requests for sur-
render, a local magistrate in Texas refused to order Ntakirutimana’s sur-
render on the ground that he believed the evidence supplied with the
request was insufficient to warrant extradition, and because he consid-
ered the agreement between the United States and the ICTR to surrender
suspects to be unconstitutional. The US government was unhappy with
the decision, and successfully sought to overturn it, but the whole case
shows the difficulties that co-operation can generate even where a gov-
ernment is willing.102

A more serious problem has arisen when Rwanda has used the fact
that almost all the evidence required for the ICTR to be successful

97 ‘The Ugandan Government considers that its judicial system has primary and
supreme jurisdiction and competence over any crimes committed on Ugandan
territory’. Letter Dated 31 October 1994 from the Charge d’Affaires A. I. of the
Permanent Mission of Uganda to the United Nations Addressed to the President of
the Security Council, UN Doc. S/1994/1230.

98 Morris and Scharf, The International Criminal Tribunal for Rwanda, p. 296.
99 See Catherine Cissé, ‘The End of a Culture of Impunity in Rwanda’ (1998) 1 YBIHL 161,

169--70.
100 See Madeline Morris, ‘The Trials of Concurrent Jurisdiction: The Case of Rwanda’

(1997) 7 DJCIL 349, 362--3.
101 See In the Matter of the Surrender of Elizaphan Ntakirutimana 1997 LEXIS 20714 (S. D. Tex.,

Laredo Div. December 17 1997). See generally, Ivo Josipovíc, ‘Implementing Legislation
for the Application of the Law on the International Criminal Tribunal for the Former
Yugoslavia and Criteria for its Evaluation’ (1998) 1 YBIHL 35, 59--60; Göran Sluiter, ‘To
Cooperate or not to Cooperate?: The Case of the Failed Transfer of Ntakirutimana to
the Rwanda Tribunal’ (1998) 11 LJIL 383; Jordan J. Paust, ‘The Freeing of
Ntakirutimana in the United States and “Extradition” to the ICTR’ (1998) 1 YBIHL 205.
On the US agreements at issue in the case, see Kenneth J. Harris and Robert Kushen,
‘Surrender of Fugitives to the War Crimes Tribunals for Yugoslavia and Rwanda:
Squaring International Legal Obligations with the US Constitution’ (1996) 7 CLF 561.

102 Ntakirutimana v. Reno (184 F. 3d 419 US Court of Appeals, 5th Circuit); see Mary
Coombes, ‘International Decisions: In re Surrender of Ntakirutimana’ (2000) 94 AJIL
171; Göran Sluiter, ‘The Surrender of Ntakirutimana Revisited’ (2000) 13 LJIL 459. As
Sluiter notes, 464--6, the appeals decision itself is, like the first instance decision it
overturned, somewhat parochial.
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is located within its borders to pressurise the ICTR into adopting an
attitude favourable to the Rwandan government. When the ICTR has
taken action with which Rwanda has disagreed, it has threatened to
suspend co-operation with the Tribunal.103 This reached its apogee in
the Barayagwiza affair.

The affair came about when the Appeals Chamber in Prosecutor v.
Barayagwiza104 determined that the Tribunals had had a residual power
to refuse to hear a Case where there had been serious violations of
human rights prior to trial.105 As they found such violations in his case,
the Appeals Chamber determined that Barayagwiza should not be prose-
cuted before the ICTR and set free. Rwanda was apoplectic at this devel-
opment, and suspended all co-operation with the ICTR.106 Given that
almost all the witnesses and pieces of evidence are located in Rwanda,
the Tribunal is singularly dependent on Rwandan co-operation for its
effectiveness. Four months after the first ruling, the Appeals Chamber
revisited its decision on somewhat questionable grounds (although the
first decision was by no means unassailable), and decided that the pros-
ecution of Barayagwiza could go ahead before the ICTR.107 Two of the
judges involved in both decisions (Vohrah and Nieto-Navia) expressly
denied that the Rwandan suspension of co-operation had had an impact
on their decision. The Prosecutor also issued a similar statement. As
William Schabas has commented, the decisions give rise to a suspicion
that the relevant actors protest too much.108

The Rome regime

The extraordinary regime set up for the former Yugoslavia and for
Rwanda is, whatever its merits, exceptional. The ‘vertical’ enforcement
system they represent applies only in relation to two situations, and it is

103 See Christina M. Carroll, ‘An Assessment of the Role and Effectiveness of the
International Criminal Tribunal for Rwanda and the Rwandan National Justice
System in Dealing with the Mass Atrocities of 1994’ (2000) 18 BUILJ 163, 180--1;
William A. Schabas, ‘Prosecutor v. Barayagwiza’ (2000) 94 AJIL 563, 565. A more
sanguine view may be found in Jean Marie Kamatali, ‘The Challenge of Linking
International Criminal Justice and National Reconciliation: The Case of the ICTR’
(2003) 16 LJIL 115, 119--20.

104 Prosecutor v. Barayagwiza, Decision, ICTR-97-19-AR72, 19 November 1999.
105 Barayagwiza, paras. 70--77. 106 Carroll, ‘An Assessment’, 180--1.
107 Prosecutor v. Barayagwiza, Decision (Prosecutor’s Request for Review or Reconsideration)

ICTR-97-19-AR72, 31 March 2000.
108 Schabas, ‘Prosecutor v. Barayagwiza’, 568--71.



i n t e r n a t i o n a l c r i m i n a l t r i b u n a l s 143

unlikely that any similar tribunals will be set up by the Security Coun-
cil in the near future. Although they have certainly achieved a fair level
of effectiveness and fulfil the other criteria for the identification of a
regime -- that of including a set of explicit rules and decision making
procedures around which expectations converge -- the exceptional, ad
hoc nature of these Tribunals means that they can be considered only a
temporary, limited regime.109 The coming into force of the Rome Statute,
however, can be said to have created a fully-fledged regime of interna-
tional criminal law enforcement, one that involves both national courts
and the ICC itself.

The regime has substantive rules which structure expectations, not
only of behaviour, but also of the appropriate reaction to violations
of those rules. In addition to the ICC being itself a decision making
organ, the Rome Statute also contains decision making procedures for
the Prosecutor,110 and to a certain extent national courts, through the
principle of complementarity, which also serves to provide priority rules
for the decision making fora. In a particularly interesting development,
the ICC regime is intended to a large extent to superintend one set of
decision making fora (national prosecutors and courts) by threatening
the use of another (the ICC Prosecutor and Chambers).

As Arthur Stein has noted, ‘all regimes designed to deal with dilemmas
of common interests must specify strict patterns of behaviour and insure
that no one cheats. Because each actor requires assurances that the other
will also eschew its rational choice, such collaboration requires a degree
of formalization. The regime must specify what constitutes cooperation
and what constitutes cheating, and each actor must be assured of its
own ability to spot others’ cheating immediately.’111 The Rome Statute
creates such a regime. Further than that, the system of complementarity
creates a strong interest in States not to cheat by failing to prosecute.
Although the regime is not global, as the Rome Statute only applies

109 As Krasner notes, ‘Regimes must be understood as something more than temporary
arrangements that change with every shift in power or interests’; Krasner, ‘Structural
Causes’, p. 2. At p. 3 Krasner distinguishes regimes from agreements, the latter being
‘“one shot” arrangements’. Although the Tribunals are not permanent, the fact that
they have lasted over ten years does mean they cannot be dismissed as entirely
temporary arrangements.

110 See Article 53 of the ICC Statute; Chris Gallavin, ‘Article 53 of the Rome Statute of
the International Criminal Court: In the Interests of Justice?’ (2003) 14 KCLJ 179.

111 Arthur A. Stein, ‘Coordination and Collaboration: Regimes in an Anarchic World’, in
Steven Krasner (ed.), International Regimes (Ithaca: Cornell University Press, 1983),
p. 115, pp. 128--9.
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to its parties, it is a gradually expanding one, and one which may be
expected to have some practical effects on non-parties. This is, inter alia,
because to ensure that their nationals do not come before the ICC, non-
State parties will have to prosecute offences subject to the jurisdiction
of the ICC themselves.

To begin with an issue which was the subject of considerable discus-
sion in chapter 2, duties to prosecute; parties to the Rome Statute may
well have accepted an obligation to prosecute international crimes, at
the very least those occurring on their territories or by their nationals.
The expectation of the Rome Statute is that the normal reaction to
international crimes is to be prosecution. This sets a ‘strict pattern of
behaviour’. The preamble to the Rome Statute ‘Recall[s] that it is the duty
of every State to exercise its criminal jurisdiction over those responsi-
ble for international crimes’ (preambular para. 6). There is considerable
ambiguity about this provision, as to whether it refers to an obligation
to prosecute on the basis of nationality and territoriality jurisdiction or
universality.112 As it is a preambular statement, rather than a substan-
tive provision, and bearing in mind the disagreement about whether or
not prosecution is the only possible response, it is too much to base a
duty to prosecute on the basis of universality on the preamble.113 This
is particularly the case because the ICC itself can exercise jurisdiction,
absent a Security Council referral, only on the basis of nationality or
territorial jurisdiction. Nonetheless, the normal expectation is now that
international crimes must be prosecuted by States on the basis of either
nationality or territoriality.

The extent to which the ICC may contribute to ensuring prosecution
of international crimes will rely in large part on whom it may seek, or
threaten to seek, to prosecute. To understand the role the ICC is taking
on (and thus the Rome regime for the enforcement of international
criminal law), we need to engage in an excursus on the principle of
complementarity and the powers of the ICC.

112 Morten Bergsmo and Otto Triffterer, ‘Preamble’, in Otto Triffterer (ed.), Commentary
on the Rome Statute of the International Criminal Court: Article by Article (Baden-Baden:
Nomos, 1999), p. 1, p. 13. See also Tuiloma Neroni Slade and Roger S. Clark,
‘Preamble and Final Clauses’, in Roy S. Lee (ed.), The International Criminal Court: Issues,
Negotiations, Results (The Hague: Kluwer, 1999), p. 421, p. 427.

113 Frank Jarasch and Claus Kreß go as far as claiming that preambular para. 6
crystallises a customary duty to prosecute crimes on the basis of territoriality or by
their nationals; Frank Jarasch and Claus Kreß, ‘The Rome Statute on the German
Legal Order’, in Claus Kreß and Flavia Lattanzi (eds.), The Rome Statute and Domestic
Legal Orders: 1 (Baden-Baden: Nomos, 2000), p. 91, p. 109.



i n t e r n a t i o n a l c r i m i n a l t r i b u n a l s 145

Complementarity

The relationship between States, their courts and the ICC is different to
that relating to national jurisdictions and the UN Tribunals, and differ-
ent again to the bilateral inter-State regime of extradition and mutual
legal assistance. Of course, one of the most important issues is that, as a
treaty-based court, the Rome Statute does not (and cannot) impose duties
on non-parties.114 Thus, unless the Statute becomes as widely ratified as
the UN Charter (or the Security Council imposes a duty),115 the number
of States subject to duties under the Statute will be smaller than that
under the UN Tribunals’ Statutes.

While the UN Tribunals’ relationship to national jurisdictions is
defined by primacy, the ICC’s relationship to them is one of ‘comple-
mentarity’.116 The term has been criticised as being of unstable mean-
ing, at least during the drafting of the Rome Statute.117 That as it may
be, ‘complementarity’ is a useful term if it is taken as having a descrip-
tive rather than a normative function. Mahnoush Arsanjani explains the
basic descriptive meaning of complementarity: ‘[t]he ICC is not intended
to replace national courts, but operates only when they don’t.’118 This
was settled early on in the ILC Drafts.119 The reason for this is that

114 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331, Article 34. See
Anthony Aust, Modern Treaty Law and Practice (Cambridge: Cambridge University Press,
2000), chapter 14.

115 Indeed, ‘[m]ost delegations agreed that the Security Council, acting under Chapter VII
of the Charter of the United Nations and referring a situation to the Court, obligated
all States to cooperate’; John T. Holmes, ‘The Principle of Complementarity’, in Roy S.
Lee (ed.), The International Criminal Court: Issues, Negotiations, Results (The Hague: Kluwer,
1999), p. 41, p. 71. Sluiter considers the question to depend on the wording of the
Security Council resolution; Sluiter, International Criminal Adjudication, pp. 70--2.

116 For early literature on the principle, see generally Adriaan Bos, ‘The Role of an
International Criminal Court in the Light of the Principle of Complementarity’, in
Eric Denters and Nico Schriver (eds.), Reflections on International Law from the Low
Countries: Essays in Honour of Paul de Waart (The Hague: Kluwer, 1998), p. 249; Jeffrey
Bleich, ‘Complementarity’, in M. Cherif Bassiouni (ed.), The International Criminal Court:
Observations and Issues Before the Preparatory Committee; and Administrative and Financial
Implications (Chicago: Erès, 1997), p. 231.

117 Immi Tallgren, ‘Completing the International Criminal Order: The Rhetoric of
International Repression and the Notion of Complementarity in the Draft Statute for
an International Criminal Court’ (1998) 67 Nordic JIL 107, 110, 120.

118 Mahnoush H. Arsanjani, ‘The Rome Statute for an International Criminal Court’
(1999) 93 AJIL 22, 24--5; see similarly Philippe Kirsch, ‘Keynote Address’ (1999) 32
Cornell ILJ 437, 438.

119 James Crawford, ‘The ILC Adopts a Statute for an International Criminal Court’ (1995)
89 AJIL 404, 410. On the history of the provisions in the Rome Statute, see Oscar
Solera, ‘Complementary Jurisdiction and International Criminal Justice’ (2002) 845
IRRC 145.
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criminal law is traditionally seen as a central aspect of sovereignty, over
which States have an interest in retaining control.120 Militating against
this is an international interest in seeing international crimes properly
prosecuted.121 The result is a complex mixture of deference, and chal-
lenge, to national jurisdictions.122 The theme of complementarity runs
through the Statute, coming in at many places, but it is clear from the
very start that it is a major aspect of the ICC.

Unlike the UN Tribunals which effectively (other than where the prin-
ciple of non bis in idem applies)123 can take a case whenever they want,
the ICC can effectively take the case only if certain States are ‘unwilling
or unable’ to investigate or prosecute the offence.124 Article 17 is express
about this, providing that:

the Court shall determine that a case is inadmissible where (a) the case is
being investigated or prosecuted by a State which has jurisdiction over it, unless
the State is unwilling or unable to genuinely carry out the investigation or
prosecution; (b) the case has been investigated by a State which has decided
not to prosecute the person concerned, unless the decision resulted from the
unwillingness or inability of the State genuinely to prosecute.125

Article 17(2) gives guidelines in order to determine if a State is ‘unwill-
ing or unable’. These are (17(2)(a)) if the investigation or prosecution is
for the purposes of ‘shielding’ the defendant from the court, (17(2)(b)),
if ‘there has been an unjustified delay in the proceedings which in the
circumstances is inconsistent with an intent to bring the person con-
cerned to justice’, or (17(2)(c)) ‘the proceedings were not or are not being

120 Brown, ‘Primacy or Complementarity’, 424; John Dugard, ‘Obstacles in the Way of an
International Criminal Court’ (1997) 56 CLJ 329, 336.

121 Arsanjani, ‘The Rome Statute’, 25.
122 For a view suggesting it is too challenging, particularly to non-parties, see Jimmy

Gurulé, ‘United States Opposition to the 1998 Rome Statute Establishing an
International Criminal Court: Is the Court’s Jurisdiction Truly Complementary to
National Criminal Jurisdictions?’ (2001--2) 35 Cornell ILJ 1. For critique of this, see
David J. Scheffer, ‘Staying the Course with the ICC’ (2001--2) 35 Cornell ILJ 47, 56--7,
60, 88--9. A more ambivalent study is Michael A. Newton, ‘Comparative
Complementarity: Domestic Jurisdiction Consistent with the Jurisdiction of the Rome
Statute’ (2001) 167 Military LR 20.

123 See above, pp. 127--32.
124 Rome Statute, Article 17(1); see generally, Sharon A. Williams, ‘Article 17’, in Otto

Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court: Article
by Article (Baden-Baden: Nomos, 1999), p. 383.

125 Article 17 (1)(c)(d) provide for inadmissibility for non bis in idem or insufficient gravity
of offence.
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conducted independently or impartially, and they were or are being con-
ducted in a manner which, in the circumstances, is inconsistent with
an intent to bring the person concerned to justice’.126

There is one matter in which the ICC does have power over States,
despite the narrowness of the complementarity criteria in Article 17.
The decision on whether or not these criteria are fulfilled is with the
Court itself; thus, in certain circumstances, it may take a case over the
assertion of jurisdiction by a State which is ‘unwilling or unable’ to gen-
uinely pursue the matter.127 It may take a case after a national court has
pronounced on it, but only where the proceedings were for ‘shielding’
purposes, or were not conducted impartially, or in a manner inconsistent
with an intent to bring the person to justice.128 Still, these are high stan-
dards, which will be difficult for the ICC to fulfil.129 The determination
that a State is ‘unwilling or unable’ to prosecute offences itself will, in all
likelihood be considered impolite by the subject of that determination.
This last aspect has led the prosecutor, no doubt eager to avoid inviting
State hostility in the critical early phase of the ICC’s operation, to declare
that ‘[g]iven the many implications of the principle of complementar-
ity and the lack of court rulings, exhaustive guidelines will probably
be developed over the years. As a general rule, however, the policy of the
Office in the initial phase of its operations will be to take action only where there
is a clear case of failure to take national action’ (emphasis added).130

To ensure that States have a chance to initiate prosecutions them-
selves and thus invoke complementarity unless the Security Council has
passed the situation to the Prosecutor, Article 18 requires the Prosecutor
to inform all States party to the Statute and those ‘which, taking into
account the information available, would normally exercise jurisdiction
over the crimes concerned’.131 Any one of these States, if they wish to

126 On the negotiation of these, see Holmes, ‘The Principle of Complementarity’,
pp. 48--56.

127 John T. Holmes, ‘Complementarity: National Courts versus the ICC’, in Antonio
Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International
Criminal Court: A Commentary (Oxford: Oxford University Press, 2002), p. 667, p. 672.

128 Article 20. See Immi Tallgren, ‘Article 20’, in Otto Triffterer (ed.), Commentary on the
Rome Statute of the International Criminal Court: Article by Article (Baden-Baden: Nomos,
1999), p. 419. This largely allows the ICC to avoid Fletcher’s critique of universal
jurisdiction.

129 See also, Holmes, ‘Complementarity: National Courts’, p. 675; for some suggestions
on relevant factors, see pp. 675--8.

130 Paper on some policy issues before the Office of the Prosecutor, available at
http://www.icc-cpi.int/library/organs/otp/030905 Policy Paper.pdf, p. 5.

131 Article 18.
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prevent the Prosecutor acting, must investigate ‘its nationals or others
within its jurisdiction with respect to criminal acts which may consti-
tute crimes referred to in Article 5 and which relate to the information
provided’ by the Prosecutor, and notify him of this investigation within
a month.132 If this occurs, then the Prosecutor is entitled to require
the State concerned to keep him informed about the investigation.133 If
the Prosecutor can, as a result of his appraisal of the proceedings that
triggered complementarity, persuade a Trial Chamber that the State is
unwilling or unable to genuinely investigate the offences, then the Pros-
ecutor may continue his investigations.134

Together with Article 19,135 which provides for complementarity
challenges by States or accused persons, these provisions make clear
that States can, by investigating or prosecuting the matter themselves,
remove the matter from the ICC, even if it wants the case. It may be true
that Article 18 provides a ‘frankly exaggerated protection to the primacy
of national jurisdiction’,136 and that ‘the overwhelming regulation dic-
tated by Articles 18 and 19, is liable to substantially hamper any serious
investigation’.137 Equally, what is set up (for States parties, at least) is
a system of oversight of their prosecutions, with the possibility of hav-
ing the embarrassment of an adverse decision on complementarity and
the transfer of proceedings to the international level if proceedings are
not conducted properly. This is a huge development; as was noted in
chapter 2, one of the problems related to the prosecution of interna-
tional crimes was the absence of a system of oversight. In addition, we
noted that duties to prosecute international crimes in treaties have been

132 Article 18(2). 133 Article 18(5).
134 Article 18(2)(3). Either party can appeal a decision of the Trial Chamber on this

(Article 18(4)). It may be noted that this also prioritises the obligation; the first
obligation is on the State to investigate, rather than initially to send the accused to
the Court. This secondary obligation becomes relevant only if the investigation is
unsatisfactory.

135 On which see Holmes, ‘Complementarity: National Courts’, pp. 681--3; Simon N.
Young, ‘Surrendering the Accused to the International Criminal Court’ (2000) 71
BYBIL 317, 324--8.

136 Giuliano Turone, ‘The Powers and Duties of the Prosecutor’, in Antonio Cassese,
Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal
Court: A Commentary (Oxford: Oxford University Press, 2002), p. 1137, p. 1164. See also
Hans-Peter Kaul, ‘The International Criminal Court: Jurisdiction, Trigger Mechanism
and Relationship to National Jurisdictions’, in Mauro Politi and Guiseppe Nesi (eds.),
The International Criminal Court: A Challenge to Impunity (Aldershot, Ashgate, 2001), p. 59,
pp. 59--60.

137 Turone, ‘The Powers’, p. 1179. See similarly Holmes, ‘The Principle of
Complementarity’, p. 76.
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honoured more in the breach, partly because of the fact that there are
few adverse international consequences for States who do not prosecute
international crimes. The creation of a strong national interest in pros-
ecuting international crimes, in particular those committed by a State’s
nationals, is therefore a very welcome step. With the creation of the
system of oversight and inter-relationship of international and national
jurisdictions, we can speak of a regime of international criminal law
enforcement, one which not only provides a set of norms and expected
behaviours but also sets up a system designed to identify and rectify
instances of cheating.

Co-operation

The effectiveness of this regime, however, will be affected to some extent
by the ability of the ICC to obtain defendants and evidence when it needs
to. As was discussed above, some level of effectiveness is a part of a strong
regime -- or, if the narrower view is taken, a sine qua non of the existence
of a regime at all. This chapter is not intended to be an exhaustive
discussion of the detail of the nature of obligations to co-operate with
the ICC and the evidence gathering process in general. There are other
works available that cover that ground more than adequately.138 It is
also not a work on the general aspects of international criminal co-
operation. There are other works on that.139 What is at issue here is the
effect the extent of the obligations to co-operate may have on the role
the ICC may play. Without defendants, a trial cannot start.140 Without
evidence, courts cannot proceed to a full evaluation of the facts. As we
saw in chapter 2, this is a considerable problem for States involved in
prosecuting offences extraterritorially.

138 Sluiter, International Criminal Adjudication; Helen Brady, ‘The System of Evidence in the
Statute of the International Criminal Court’, in Flavia Lattanzi and William A.
Schabas (eds.), Essays on the Statute of the International Criminal Court (Teramo: il Sirente,
1999), p. 279. On the principles of evidence as applied in the ICTY and ICTR, see
Richard May and Marieka Wierda, International Criminal Evidence (Ardsley:
Transnational, 2003).

139 See, for example, David McClean, International Co-operation in Civil and Criminal Matters
(Oxford: Oxford University Press, 2002), chapters 5--12; Peter J. Cullen and William C.
Gilmore (eds.), Crimes Sans Frontières: International and European Approaches (Edinburgh:
Edinburgh University Press, 1988).

140 In absentia proceedings are not permitted unless the defendant is disrupting the
proceedings (Article 63(2); see William A. Schabas, ‘Article 63’, in Otto Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court: Article by Article
(Baden-Baden: Nomos, 1999), p. 803).
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There is a general duty on all States party to the Rome Statute to co-
operate with the ICC in Article 86 of the Rome Statute.141 To begin with
obtaining the accused,142 the ICC has the power to require surrender
of suspects from all States party to the Statute. Article 89 of the Rome
Statute sets out the obligations of the parties on surrender, subject to the
requirements set out in Article 91. Article 91 does not mention any lim-
its such as the political offence limitation, dual criminality, or nation-
ality.143 It must be considered, therefore, that these limits are inapplica-
ble in relation to the surrender process. Article 102 of the Rome Statute
clearly differentiates inter-State extradition and surrender to the ICC.144

This was included specifically to assist States with entrenched prohibi-
tions on the extradition of nationals to surrender them to the Court.145

141 See Claus Kreß, ‘Article 86’, in Otto Triffterer (ed.), Commentary on the Rome Statute of
the International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999), p. 1051.
On the Rules of Procedure and Evidence Relating to the ICC and co-operation, see
Frederick Harhoff and Phakiso Mochochoko, ‘International Cooperation and Judicial
Assistance’, in Roy S. Lee (ed.), The International Criminal Court: Elements of Crimes and
Rules of Procedure and Evidence (Ardsley: Transnational, 2001), p. 637.

142 On surrender generally, see Bert Swart, ‘Arrest and Surrender’, in Antonio Cassese,
Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal
Court: A Commentary (Oxford: Oxford University Press, 2002), p. 1639; Göran Sluiter,
‘The Surrender of War Criminals to the International Criminal Court’ (2003) 25 Loyola
of Los Angeles International and Comparative Law Review 605.

143 There is a reasonable argument that the political offence exception is inapplicable to
international crimes. See, for example, Article VII of the Genocide Convention. Geoff
Gilbert considers that the exception ‘should be applied to war criminals may seem to
be stretching the point to absurdity’; Geoff Gilbert, Aspects of Extradition Law
(Dordrecht: Martinus Nijhoff, 1990), p. 135. There are some old cases that invoked the
principle however, see, for example, in re Kahrs (1948) 15 ILR 972; Artukovic v. Boyle, 140
F. Supp. 245. However, the modern trend is undeniably against this position, see State
v. Schulmann (1970) 39 ILR 433; Quinn v. Robinson 783 2 F. 2d 776, 779; Demjanjuk v.
Petrovsky 784 F. 2d. 1254; 776 F. 2d 571 (USCA 6th Circuit 1985); cert. den. 475 05 1016
(1986), 628 F. Supp. 1370. See also Geoff Gilbert, Transnational Fugitive Offenders in
International Law (The Hague: Martinus Nijhoff, 1998), p. 393; Leslie C. Green, ‘Political
Offences, War Crimes and Extradition’ (1962) 11 ICLQ 329.

144 See, for example, Phakiso Mochochoko, ‘International Cooperation and Judicial
Assistance’, in Roy S. Lee (ed.), The International Criminal Court: Issues, Negotiations Results
(The Hague: Kluwer, 1999), pp. 305, 309--10; Claus Kreß, ‘Article 102’, in Otto Triffterer
(ed.), Commentary on the Rome Statute of the International Criminal Court: Article by Article
(Baden-Baden: Nomos, 1999), p. 1157; Swart, ‘Arrest’, pp. 1678--80; Young,
‘Surrendering’, 338--55; Daryl Robinson, ‘The Rome Statute and Its Impact on
National Law’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The
Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), p. 1849, pp. 1851--5. For another view, see Gerhard Strijards, ‘The
Institution of the International Criminal Court’ (1999) 12 LJIL 671, 677.

145 The distinction has been used, for example, by Austria, although the position is not
so clear in Germany; see Irene Gartner, ‘Implementation of the ICC Statute in
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There is limit left. The limit is due to the drafters of the Rome Statute
being aware of the problems associated with the Ntakirutimana litigation.
Article 91(2)(c) requires the court to accompany the request with ‘such
documents, statements or information as may be necessary to meet the
requirements for the surrender process in the requested State, except
that those requirements should not be more burdensome than those
applicable to requests for extradition pursuant to treaties or arrange-
ments between the requested State and other States and should, if pos-
sible, be less burdensome, taking into account the distinct nature of the
court’.

As a result, some common law States’ requirement of the showing of
a prima facie case has been retained, albeit in attenuated form. Although
the requirement may not, in theory, be too burdensome, the Ntakiru-
timana litigation shows this need not necessarily be the case. Unwill-
ing States may use this limitation as a pretext for delaying, perhaps
indefinitely, compliance.146 Civil law States may also feel aggrieved that
they have given up their system-specific prohibition on the surrender
of nationals, while common law States have retained the status of their
requirement of showing a prima facie Case.147 All in all, though, the
regime set up by the Rome Statute overcame a large number of prob-
lems related to the conditions of extradition, and was perhaps stronger
than could have been expected in the pre-Rome negotiations.

When we turn to co-operation with, and assistance to, the Court on
matters other than surrender,148 the general duty to comply is again
contained in Article 86.149 Article 87(5) allows the ICC to make ad hoc
agreements to co-operate with non-State parties. Article 93 gives a non-
exhaustive list of the requests with which the States’ parties are required

Austria’, in Claus Kreß and Flavia Lattanzi (eds.), The Rome Statute and Domestic Legal
orders: 1 (Baden-Baden: Nomos, 2000), p. 51, pp. 59--61 and Frank Jarasch and Claus
Kreß, ‘The Rome Statute’, pp. 99--104.

146 Swart, ‘Arrest’, p. 1702.
147 Gilbert suggests both should be abolished: Gilbert, Transnational Fugitive Offenders,

pp. 178--9.
148 On this generally, see Claus Kreß, Kimberly Prost, Angelika Schlunck and Peter

Wilkitzi, ‘Part 9’, in Otto Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999), p. 1045;
Phakiso Mochochoko, ‘International Cooperation and Judicial Assistance’, in Roy S.
Lee (ed.), The International Criminal Court: Issues, Negotiations, Results (The Hague: Kluwer,
1999), p. 305.

149 In addition, there is a duty under Article 59(1) to take steps to arrest any person
subject to a request for arrest from the ICC. There is also a duty under Article 88 to
ensure this is possible under national law. This should mitigate the requirement that
all requests must be executed in accordance with national law (Article 88).
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to comply, which includes finding people or articles, taking and pro-
ducing evidence, questioning suspects, serving documents, facilitating
the voluntary appearance of witnesses and experts,150 examinations on
site, executing searches and seizures, tracing and freezing assets and
‘any other type of assistance which is not prohibited by the law of the
requested State, with a view to facilitating the investigation and prose-
cution of crimes within the jurisdiction of the Court’.151

The illegality exception to the duty to co-operate on States could be
very wide, giving a de facto veto for States over any request not expressly
mentioned in the Statute. The exception is limited by Article 93(3). This
provides that ‘where execution of a particular measure detailed in a
request under paragraph 1, is prohibited in the requested State on the
basis of an existing fundamental legal principle of general application,
the requested State shall promptly consult with the Court to try to
resolve the matter’. If the matter cannot be resolved by these consul-
tations, the request must be modified by the ICC. The cumulative effect
of these two provisions is that the request can be denied only if the
national prohibition is based on ‘an existing fundamental legal princi-
ple of general application’. A problem is that this phrase is hardly free
from ambiguity.152

A particular weakness in the Rome Statute is the qualified obliga-
tion to comply with all requests, qualifications absent in the UN Tri-
bunal regimes.153 Other than the exclusion in Article 93(3), the most
important of these relates to the handing over of evidence which would
prejudice a State’s national security.154 In sharp contrast to the UN Tri-
bunals, which have asserted the right to demand such evidence, the
Rome Statute imposes an obligation only to consult with the court and
to attempt in good faith to find a solution.155 In the final analysis, a

150 Unlike the ad hoc Tribunals, witnesses cannot be required to appear; see Sluiter,
International Criminal Adjudication, pp. 253--5.

151 Article 93(1)(a--h)(l). See Kimberly Prost and Angelika Schlunck, ‘Article 93’, in Otto
Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court: Article
by Article (Baden-Baden: Nomos, 1999), p. 1101.

152 See Sluiter, International Criminal Adjudication, pp. 161--3.
153 On the negotiation of these, see Mochochoko, ‘International Cooperation’, pp. 310--14.
154 See Peter Malanczuk, ‘Protection of National Security Interests’, in Antonio Cassese,

Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal
Court: A Commentary (Oxford: Oxford University Press, 2002), p. 1371.

155 Article 72, Article 93(4). See Wedgwood, ‘International Criminal Tribunals’, 646--8. For
discussion of the matter before, and at, Rome, see Donald K. Piragoff, ‘Protection of
National Security Information’, in Roy S. Lee (ed.), The International Criminal Court:
Issues, Negotiations, Results (The Hague: Kluwer, 1999), p. 270. Jacob Katz Cogan, ‘The
Problem of Obtaining Evidence’, 425 claims, with some justification, that this Article
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State is entitled to refuse the submission of this evidence, and the court
cannot demand its production.156 Its only possible response is to declare
that the State is not acting in accordance with the Statute (i.e. that the
State is not acting in good faith).157 Wedgwood sums up the position and
its possible effect correctly: ‘[i]f the State’s refusal to turn over national
security information is made in good faith, that is the end of the matter,
and, potentially, the end of a case.’158

The final major limitation on co-operation applies to surrender of per-
sons or evidence to which some form of jurisdictional immunity of a
third State applies. Article 98(1) provides that States cannot be required
by the ICC to violate obligations relating to State or diplomatic immu-
nity of third parties by co-operating with that Court.159 The justification
for this could relate to the long-standing nature of those rules and fun-
damental importance of retaining diplomatic relations.160 A number of
States, including the United Kingdom, have interpreted such immunities
as having been waived by States party to the Rome Statute,161 nonethe-
less the difference between this and the ability of the ad hoc Tribunals
to trump such immunities of all States pursuant, if nothing else, to
Article 103 of the UN Charter is clear.162

The above justification does not apply so clearly to the exclusion of the
duty to comply in Article 98(2). Article 98(2) reads: ‘the Court may not
proceed with a request for surrender which would require the requested

is highly deferential to States. See also Sluiter, International Criminal Adjudication,
pp. 163--7.

156 Article 72(6). Mochochoko, ‘International Cooperation’, p. 314, asserts that this is the
only ground for refusal of surrender of documents. This may not be the case, as there
is also, for example, information contained in a bag which has diplomatic protection.

157 Article 72(7)(ii).
158 Wedgwood, ‘International Criminal Tribunals’, 647. As will be seen, this may have a

particularly negative impact on the prosecution of certain offences.
159 See generally, Steffen Wirth, ‘Immunities, Related Problems and Article 98 of the

Rome Statute’ (2002) 12 CLF 429; Dapo Akande, ‘International Law Imunities and the
International Criminal Court (2004) 98 AJIL 407.

160 See, for example, Eileen Denza, Diplomatic Law (Oxford: Oxford University Press, 2nd
edn., 1998). Nonetheless, it should be remembered at this point that there is no
material immunity for core international crimes; see Dapo Akande, ‘The Jurisdiction
of the International Criminal Court Over Nationals of Non-Parties: Legal Basis and
Limits’ (2003) 1 JICJ 618, 638--42; Hazel Fox, ‘The Resolution of the Institute of
International Law in the Immunities of Heads of State and Government’ (2002) 51
ICLQ 119.

161 See Robert Cryer, ‘Implementation of the International Criminal Court Statute in
England and Wales’ (2002) 51 ICLQ 733, 738.

162 For a general analysis along these lines, see Thomas Henquet, ‘Mandatory
Compliance Powers vis-à-vis States by the Ad Hoc Tribunals and the International
Criminal Court: A Comparative Analysis’ (1999) 12 LJIL 969.
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State to act inconsistently with its obligations under international agree-
ments pursuant to which the consent of a sending State is required to
surrender a person of that State to the Court, unless the Court can first
obtain the cooperation of the sending State for the giving of consent for
the surrender.’ This provision was added primarily to cover the situation
of troops abroad under Status of Forces Agreements (SOFAs).163

The usual principle under SOFAs is concurrent jurisdiction between
the sending and host State.164 As a result, SOFAs tend to provide for
offences on the territory of the host State to be the subject of that State’s
jurisdiction, the exceptions being disciplinary offences and offences
against the security of the sending State.165 It might thus be asked why
the host State should not be able to transfer the accused to the ICC (at
least if the offence was committed on its territory). After all, the ICC
exists partially as the result of the cession of jurisdiction from the host
State. For offences committed in the performance of official duties, how-
ever, primary jurisdiction is given to the sending State; it may therefore
be argued that there is no right to send a person to the ICC where there
is another State with primary jurisdiction. On the other hand, this begs
the question of whether international crimes may be considered part
of official duties. Irrespective of this, Article 98(2) is not tightly drafted
and its interpretation is far from settled.166

The United States has attempted to take considerable advantage of
this provision by concluding agreements, at times under heavy pres-
sure, with States under which they agree not to surrender US nation-
als to the court,167 albeit against advice that these agreements should

163 Arsanajani, ‘The Rome Statute’, 411. On SOFAs, see Robert Y. Jennings and Arthur
Watts, Oppenheim’s International Law (London: Longmans, 9th edn., 1992), pp. 1154--64;
Gerald I. A. D. Draper, Civilians and the NATO Status of Forces Agreement (Leyden: Sitjhoff,
1966); Dieter Fleck (ed.), The Law of Visiting Armed Forces (Oxford: Oxford University
Press, 2001).

164 Paul J. Conderman, ‘Jurisdiction’, in Dieter Fleck (ed.), The Law of Visiting Forces
(Oxford: Oxford University Press, 2001), p. 99, p. 101.

165 See Jennings and Watts, Oppenheim, p. 1159. NATO Status of Forces Agreement, 1951,
UKTS 3 (1955) Cmnd 9363, Article VII.

166 Fleck considers SOFAs to fall outside Article 98(2), Dieter Fleck, ‘Are Foreign Military
Personnel Exempt From International Criminal Jurisdiction Under Status of Forces
Agreements?’ (2003) 1 JICJ 651, 654--64. The problem with this argument is that
Article 98(2)’s drafters intended it to cover them.

167 See, for example, Salvatore Zappalá, ‘The Reaction of the US to the Entry into Force
of the ICC Statute: Comments on UN SC Resolution 1422 and Article 98 Agreements’
(2003) 1 JICJ 114, 126--31; Rosanne van Alebeek, ‘From Rome to the Hague: Recent
Developments on Immunity Issues in the ICC Statute’ (2000) 13 LJIL 485.
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be reached ‘quietly’.168 The status of such agreements needs to be
approached with reference to three different separate sets of parties.
States not party to the Rome Statute are, of course, entitled to make
treaties excluding transfer as they see fit without taking the Statute into
account.169 In any case, non-party States are not obliged to co-operate
with the ICC. Between State parties, the ICC can order that the sending
State transfer the person, or give its consent to the receiving State mak-
ing such a transfer (under Article 93(1)(l)). This may make agreements
that would come under Article 98(2) of little practical effect, given the
complementarity regime that governs the relationship between national
jurisdictions and the ICC. The fact remains that although the suspect
may be passed between the two State parties, they never leave the ambit
of the ICC regime.

So the limits on the obligation to co-operate in Article 98(2) may in
practice be relevant to agreements between receiving States which are
State parties and sending States who are not. The lawfulness of such
agreements, particularly those that include suspects who have not been
actively ‘sent’ by the ‘sending’ State, is distinctly questionable.170 What-
ever the position of an individual agreement under the Rome Statute, we
can again clearly see the difference between the ICC co-operation regime,
which provides for deference to other treaties entered into by States, and
the regime set up for the ad hoc Tribunals, for whom inter-State agree-
ments of this nature are, from a legal point of view, simply irrelevant.

Although there is a duty to consult the ICC and attempt to get around
any impediment,171 there are other ways in which a State may avoid com-
plying with an order of the ICC. If the requested State is investigating a
different crime, and immediately executing the request could interfere
with that investigation, then that State may delay compliance.172 It may
also delay a request if there has been an admissibility challenge, unless
the Court determines otherwise.173 These provisions do not provide

168 Ruth Wedgwood, ‘Fiddling in Rome’ (1998) 77 FA 20, 22.
169 Although signatories are obliged, pursuant to Article 18 of the Vienna Convention on

the Law of Treaties, not to take actions which would defeat the object and purpose of
the Statute, which may include the making of agreements which would enable the
State to leave offences unprosecuted.

170 The position is likely to depend on the precise terms of such agreements. See
Zappalá, ‘The Reaction of the US’, 126--31; Akande ‘The Jurisdiction’, 642--6. See also
Dominic McGoldrick, ‘Political And Legal Responses to the ICC’, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent International Criminal
Court: Legal and Policy Issues (Oxford: Hart, 2004), p. 389, pp. 423--33.

171 Article 97. 172 Article 94. 173 Article 95.
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a reason to refuse the request outright, but with certain types of
surrender -- for example, where a national of a non-party State accused of
a crime within the jurisdiction of the ICC visits a State party, or in
relation to perishable evidence (including witnesses open to intimida-
tion) -- speed may be of the essence. It cannot be ignored that the assis-
tance must generally be provided through the national procedures put
in place. Despite the duty to have sufficient legislation to co-operate with
the Court in Article 88, ‘[i]t must be feared that the fact that, pursuant
to the Statute, the domestic laws of the requested State largely deter-
mine how requests for assistance will be executed, will often frustrate
the proper functioning of the Court’, as the national procedure will not
provide evidence the ICC can itself use.174

In a useful improvement over the ICTY and ICTR Statutes, Article 93(10)
allows the ICC to co-operate with a State in its investigations of serious
crimes, including international crimes. This, it is to be hoped, presages a
more co-operative relationship between national and international fora
than has been the case in the ad hoc Tribunals’ practice. This means that
co-operation between States and the ICC need not be one-sided: the ICC
may be able to assist States in their own prosecutions, not least by the
provision of evidence in the possession of the Prosecutor’s office and,
no less importantly, by providing advice from those with considerable
expertise in what, at the domestic level, is often the arcane discipline of
international criminal law. On a practical level, this may give the Pros-
ecutor some leverage with States which want the ICC’s help in relation
to assistance to the ICC itself.

However, the provisions on the gathering of evidence do not create
a strong set of obligations to co-operate, and it will be difficult for the
ICC to obtain evidence unless States are willing as well as obliged to
co-operate.175 In sensitive matters, particularly those involving issues
considered by States to impact on national security, this may cause
many problems for the ICC.176 A major difficulty with evidence gathering

174 Swart, ‘General Problems’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford
University Press, 2002), pp. 1601--2.

175 See generally, Bert Swart, ‘General Problems’, p. 1589; see also, albeit less subtly,
Jacob Katz Cogan, ‘International Criminal Courts and Fair Trials: Difficulties and
Prospects’ (2002) 27 Yale JIL 111. Katz Cogan concentrates on the defence position; the
same is applicable to obtaining sufficient prosecution evidence. In spite of its merits,
the piece is at times somewhat overdrawn, see e.g. 111, 133, 139.

176 Here, Alfred Rubin has a point; see Alfred P. Rubin, ‘The International Criminal
Court: Possibilities for Prosecutorial Abuse’ (2001) 64 LCP 153, 161.
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(and suspect gathering) is also the interplay between the provisions on
jurisdiction, admissibility and the practicality of implementation. This
should be no surprise; the three are intimately linked.177 The statute was
a compromise which involved many inter-related aspects, including the
three mentioned above and, as we shall see, the scope of criminal liabil-
ity. When a crime is committed on the territory of a non-party State by a
national of a State party to the Rome Statute, the country where most of
the evidence -- be it human, written or physical -- exists is under no obli-
gation to co-operate, and thus pass on that evidence. Where a crime is
committed on the territory of a State party by a non-party national who
then returns home, absent foreign travel to a State party, the suspect is
highly unlikely to be surrendered to the ICC.

To add to these latter difficulties, which are inherent in the law of
treaties, even with respect to State parties, for the ICC to take a case it
must have determined that the relevant State(s) are unwilling or unable
genuinely to prosecute themselves. This hardly bodes well for the will-
ingness of the national authorities concerned to provide suspects or
evidence.178 For the most part, all judicial assistance requests have to be
made through the mechanism of national procedures, and where a State
has already been determined by the ICC to be unwilling to prosecute,
it is unlikely to be minded to co-operate. In serious cases of this nature
the Prosecutor himself has noted that he ‘may also be asked to act in a
situation where those who have the monopoly of force in a State are the
ones to commit the crimes. It goes without saying that in such a case
the enforcement authorities in that State will not be at the prosecutor’s
disposal.’179

It might be hoped that the ICC could perhaps circumvent an unwilling
executive by directing its orders and requests to individual enforcement
bodies, such as the police. The Prosecutor has been establishing rela-
tionships with such entities.180 However, other than requests to interna-
tional organisations such as INTERPOL or other ‘appropriate regional
organization[s]’ (Article 87(1)(b)), requests are to be directed through
diplomatic channels ‘or any other appropriate channel’ designated by

177 Hans-Peter Kaul and Claus Kreß, ‘Jurisdiction and Cooperation in the Statute of the
International Criminal Court: Principles and Compromises’ (1999) 2 YBIHL 143, 143--5.
On jurisdiction and admissibility, see below.

178 Paulo Benvenuti, ‘Complementarity of the International Criminal Court to National
Criminal Jurisdictions’, in Flavia Lattanzi and William A. Schabas (eds.), Essays on the
Statute of the International Criminal Court (Teramo: Sirente, 1999), p. 21, p. 50.

179 Policy Paper, p. 2. 180 Policy Paper, p. 2.
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the relevant State (Article 87(1)(a)). With one possible exception, these
‘designated channels’ refer to government ministries, usually the min-
istry of justice, thus ensuring governmental control over requests.

The exception is Finland, whose declaration on ratification states:
‘[p]ursuant to article 87(1)(a) of the Statute, the Republic of Finland
declares that requests for cooperation shall be transmitted either
through the diplomatic channel or directly to the Ministry of Justice,
which is the authority competent to receive such requests. The Court
may also, if need be, enter into direct contact with other competent authorities
of Finland. In matters relating to requests for surrender the Ministry of
Justice is the only competent authority’ (emphasis added). For the most
part, however, any attempt to achieve more effective compliance with
orders and requests by ‘disaggregating’ States in the manner advocated
by Anne-Marie Slaughter would be extremely difficult and unlikely to be
welcomed by States.181

When a State is unable to prosecute, there are certain special rights for
the ICC to investigate. Obviously, where a State has been declared unable
to prosecute owing to a complete or substantial collapse of its judi-
cial system, that same system cannot be expected to deal with requests
for assistance. As a result, Article 57(3)(d) allows a Pre-Trial Chamber
to ‘[a]uthorize the Prosecutor to take specific investigative steps within
the territory of a State Party without having secured the cooperation of
that State under Part 9, if, whenever possible having regard to the views
of the State concerned, the Pre-Trial Chamber has determined that the
State is clearly unable to execute a request for cooperation due to the
unavailability of any authority or any component of its judicial system
competent to execute the request for cooperation under Part 9’. In such
situations, it will often be the case that the judicial arm is not the only
part of government that has collapsed.

The Prosecutor is fully aware of the problems that this will raise, as
can be seen from the Prosecutor’s policy paper. Referring such situations
the Prosecutor, Mr Moreno-Ocampo, noted that ‘the Prosecutor may be
called upon to act in a situation of violence over which the State author-
ities have no control. His office can be present in the country only at
great risk. The protection of witnesses, gathering of evidence and arrest
of suspects will be difficult if not impossible’. The paper returns to this

181 See Anne-Marie Slaughter, ‘International Law in a World of Liberal States’ (1995) 6
EJIL 503, 512--13, 527--8. For a thorough critique, see José E. Alvarez, ‘Do Liberal States
Behave Better?: A Critique of Slaughter’s Liberal Theory’ (2001) 12 EJIL 183.
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theme later, noting that ‘[i]n circumstances such as these the Prosecu-
tor will not be able to exercise his powers without the intervention of
the international community, whether through the use of peacekeep-
ing forces or otherwise; the Prosecutor will not be able to establish an
office in the country concerned without being assured of its safety. He
will also have to be assured that there will be the means available for
investigation, protection of witnesses and arrest of suspects.’182

A final provision does give limited rights to the Prosecutor directly
to execute requests for assistance on the territory of States parties. This
applies where the request ‘can be executed without any compulsory mea-
sures’, and it is ‘necessary for the successful execution of the request’
and extends, inter alia, to ‘the interview or taking evidence from a person
on a voluntary basis . . . and the examination without modification of a
public site or other public place’.183 If the relevant territory is the locus
delicti, then following all possible consultations with the State involved
(which may be none) the Prosecutor can execute the request. If the exe-
cution is to take place in any other State, the prosecutor must take into
account all reasonable conditions imposed on such execution by the
government of that State. The framing of this provision was one of
the most controversial at Rome, and it is substantively far weaker than
the equivalents in the ICTY and ICTR.184 Quite serious questions can be
asked about whether Article 99(4) can be effective.185

These problems are all exacerbated by the fact that, although Article
87 allows the Court to refer a failure to co-operate to the Assembly
of States Parties (ASP), there is no provision for compulsory measures
against such States. What the ASP will choose to do in the event of
non-compliance is not yet clear. Where a situation has been referred
to the ICC by the Security Council, the Court may inform the Council
of issues relating to non-co-operation, and it would be for that body
to determine what action was appropriate. The experience of the ICTY
and ICTR does not give reason for optimism with respect to vigorous
response to non-compliance with orders of the ICC. One aspect of the
effectiveness of the ICC’s role concerns how seriously States believe the

182 Policy Paper, p. 6. 183 Article 99(4).
184 On the controversy, see Mochochoko, ‘International Cooperation’, pp. 314--17.
185 See, in particular, Louise Arbour and Morten Bergsmo, ‘Conspicuous Absence of

Jurisdictional Overreach’, in Hermann A. M. von Hebel, Johan G. Lammers and Jolien
Schukking, Reflections on the International Criminal Court: Essays in Honor of Adriaan Bos
(The Hague: T. M. C. Asser Instituut, 1999), p. 129, pp. 137--8; Sluiter, International
Criminal Adjudication, pp. 320--31, 346--7.
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ICC may prosecute offences if they do not; these weaknesses could be
problematic.186 Although the ICC may be expected to be less effective in
evidence gathering than the ICTY and ICTR owing to the qualifications to
the obligations to comply, the experience of the ICTY and ICTR in gaining
evidence is that they have often had to rely on voluntary assistance from
third States and their pressure on the territorial or nationality State. This
implies that the ICC may not be significantly less effective, at least if it
can gain the assistance of such States.187 Even without such help, it will
probably achieve the level of effectiveness of a reasonably strong regime.
It is stronger, for example, than the inter-State co-operation mechanisms.

The Prosecutor’s role

In some ways, the Prosecutor stands at the centre of the regime of inter-
national criminal law enforcement set up in the Rome Statute: in many
ways he stands as the guardian of international criminal law for the
States parties to the Statute. Like an attentive, albeit slightly intimidat-
ing, butler, omnipresent, always prepared to help, the Prosecutor also
oversees States’ reactions to international criminal law, and may take
rectificatory action (taking over the proceedings himself) should they
fall short. That said, as a result of the complementarity regime and the
likely difficulties in ensuring that adequate evidence can be gathered by
both the prosecution and defence, the Prosecutor of the ICC has begun
by looking for a co-operative and supervisory role for the ICC in its initial
stages.

This role of the Prosecutor is witnessed by the aforementioned Prose-
cutor’s policy document. Page 4 of the document contains the following
passage which, if nothing else, displays a keen sense of the art of the
possible:

there is no impediment to the admissibility of a case before the court where no
State has initiated any investigation. There may be cases where inaction by States
is the appropriate course of action. For example, the Court and a territorial State
incapacitated by mass crimes may agree that a consensual division of labour is

186 On the other hand, part of the role of the ICC is to normalise the prosecution of
international crimes at the domestic level, and this may not be negatively impacted
upon by the relatively weak co-operation regime, see Robert Cryer, ‘Human Rights
and the Question of International Courts and Tribunals’, in Michael C. Davis et al.
(eds.), International Intervention in the Post-Cold War World (New York: M. E. Sharpe, 2003),
p. 60, pp. 62--3, 75.

187 Although the United States is unlikely to be as quick to offer to help the ICC as it has
the ICTY.
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the most logical and effective approach. Groups bitterly divided by conflict may
oppose prosecutions at each other’s hands and yet agree to prosecution by a
Court perceived as neutral and impartial. There may also be cases where a third
State has extraterritorial jurisdiction, but all interested parties agree that the
Court has developed superior evidence and expertise relating to that situation,
making the Court the more effective forum. In such cases there will be no
question of ‘unwillingness’ or ‘inability’ under Article 17.

Although there is a procedure for determining conflicts of extradition
and surrender requests from the ICC and other courts in Article 90,188

in the context of Article 18 the Prosecutor has tried to find a way to
make a virtue of the necessity of (in practice) inviting complementarity
challenges, having made the following statement of policy:

The exercise of the Prosecutor’s functions under Article 18 of notifying States
of future investigations will alert States with jurisdiction to the possibility of
taking action themselves. In a case where multiple States have jurisdiction over
the crime in question the Prosecutor should consult with those States best able
to exercise jurisdiction (e.g. primarily the State where the alleged crime was
committed, the State of nationality of the suspects, the State which has custody
of the accused, and the State which has evidence of the alleged crime) with a
view to ensuring that jurisdiction is taken by the State best able to do so.189

Whether this will turn out to be a successful strategy remains to be seen
but, bearing in mind what was said above about the problems that can
arise from the absence of a hierarchy of jurisdictional claims, this may
prove to be a positive contribution to ensuring prosecution. It should
be noted that the prosecutor’s role here is not necessarily limited to
States party to the Rome Statute, as it involves only discussing matters
with States.

As we can see, the prosecutor is looking to take on a role in co-
ordinating prosecutions of international crimes. There are certain things
that may assist in this, and thus, over the longer term, to gain State trust
and goodwill for the Prosecutor and the ICC, without which the number
of State parties to the Rome Statute will not increase, and the provisions
on legal assistance will be very difficult to implement.

Aspects of the Rome Statute will assist the Prosecutor in bringing cases
under his watchful eye. The first is the referral mechanism, pursuant
to which the Prosecutor may gain cognisance of a situation in which

188 See Kimberly Post, ‘Article 90’, in Otto Triffterer (ed.), Commentary on the Rome Statute
of the International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999), p. 1081.

189 Policy Paper, p. 5.



162 p ro s e c u t i ng i n t e r n a t i o n a l c r i m e s

international crimes may have been committed. Admittedly, two of the
trigger mechanisms do not inspire immediate confidence. The third is
revolutionary, however. One of the uninspiring ways has already been
mentioned: the right of the Security Council to refer any situation to the
prosecutor under Chapter VII of the UN Charter under Article 13(b) of the
Rome Statute.190 The current possibility of the Security Council referring
such a situation is low.191 The second way is by a referral from a State
party of a situation under Articles 12(a) and 14.192 Unfortunately, this will
be considered (in all likelihood) an unfriendly act by the States involved
in the situation referred. If the practice of the various human rights
bodies is used as a guide here, the probability of State referrals is not
high.193 Against this background, the decisions of Uganda to refer the sit-
uation in the North of Uganda and of the Democratic Republic of Congo
(DRC) to refer itself to the Prosecutor are quite extraordinary.194

Nonetheless, as a result of the initial reluctance of States to refer
the situation in the DRC, the Prosecutor has declared himself ready to
use what amounts to quite a revolutionary innovation in international
criminal law. This is the power given to the Prosecutor to initiate investi-
gations ex proprio motu.195 Subject to a Pre-Trial Chamber’s determination
that there is ‘reasonable basis to proceed with an investigation, and that
the case appears to fall within the jurisdiction of the Court’, the Prose-
cutor may investigate the offences without requirement of a referral.196

190 See generally, Lionel Yee, ‘The International Criminal Court and the Security Council:
Articles 13(b) and 16’, in Roy S. Lee (ed.), The International Criminal Court: The Making of
the Rome Statute (The Hague: Kluwer, 1999), p. 143, pp. 146--9; Luigi Condorelli and
Santiago Villalpando, ‘Referral and Deferral by the Security Council’, in Antonio
Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International
Criminal Court: A Commentary (Oxford: Oxford University Press, 2002), p. 627,
pp. 629--44.

191 The practice of the Security Council so far is evaluated in chapter 4.
192 See Axel Marchesio, ‘Article 14’, in Otto Triffterer (ed.), Commentary on the Rome Statute

of the International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999), p. 353;
Philippe Kirsch and Darryl Robinson, ‘Referral by States Parties’, in Antonio Cassese,
Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal
Court: A Commentary (Oxford: Oxford University Press, 2002), p. 619.

193 Robert Cryer, ‘Commentary on the Rome Statute: A Cadenza for the Song of Those
Who Died in Vain?’ (1998) 3 JACL 271, 285.

194 ICC Press release, 29 January 2004 (Uganda); ICC Press Release, 19 April 2004 (DRC).
195 See Philippe Kirsch and Darryl Robinson, ‘Initiation of Proceedings by the

Prosecutor’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome
Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), p. 657.

196 That is, unless the Security Council has issued a deferral under Article 16 of the
Statute. On Article 16, see Yee, ‘The International Criminal Court and the Security
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This was a controversial addition to the Statute. Like mediocre sopho-
moric dissertations, the critiques of the powers of the Prosecutor tend
towards the overstated.197 There is no home in the Rome Statute for the
bogeyman of such critiques, the ‘rogue prosecutor’.198 Lest we forget,
the Prosecutor is under a duty to remain independent, and although
there remains a level of discretion in the Prosecutor, that discretion is
carefully circumscribed and reviewable.199 Indeed, perhaps a little too
much so.200 No matter how qualified it is, the addition of the power
of independent initiation of investigation is iconoclastic in the positive
sense.201 Leaving referral to States and the Security Council alone would
for the most part leave preliminary decisions on whom to prosecute to
the vagaries of politics.202

It is important when discussing the role of the Prosecutor to remem-
ber the principle of complementarity. The point of the ICC is not to
prosecute every international crime in the world, nor is it intended to
deal with all international crimes in the territory, or committed by a

Council’, pp. 149--51; Morten Bergsmo and Jelena Pejíc, ‘Article 16’, in Otto Triffterer
(ed.), Commentary on the Rome Statute of the International Criminal Court: Article by Article
(Baden-Baden: Nomos, 1999), p. 373.

197 Those with a taste for polemic can refer to John R. Bolton, ‘The Risks and Weaknesses
of the International Criminal Court From an American Perspective’ (2000--2001) 41
VJIL 186. Those with a penchant for dyspepsia may turn to Jeremy Rabkin, ‘Worlds
Apart on International Justice’ (2002) 15 LJIL 835.

198 See Giuliano Turone, ‘Powers and Duties of the Prosecutor’, in Antonio Cassese, Paula
Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary (Oxford: Oxford University Press, 2002), p. 1137, pp. 1159--62. As noted at
p. 1161, the grounds for refusal of such authorisation are limited and largely
apolitical.

199 ICC Statute, Article 42(1). For suggestions about how the prosecutor might look to
act, see Allison Marston Danner, ‘Enhancing the Legitimacy and Accountability of
Prosecutorial Discretion at the International Criminal Court’ (2003) 97 AJIL 510. See
also Håkan Friman, ‘Investigation and Prosecution’, in Roy S. Lee (ed.), The
International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence
(Ardsley: Transnational, 2000), p. 493.

200 See Turone, ‘Powers and Duties’, pp. 1159--61.
201 See Richard Goldstone and Nicola Fritz, ‘“In the Interests of Justice” and Independent

Referral: The ICC Prosecutor’s Unprecedented Powers’ (2000) 13 LJIL 655; Christopher
Keith Hall, ‘The Powers and Role of the Prosecutor of the International Ciminal Court
in the Global Fight Against Impunity’ (2004) 17 LJIL 121; Antonio Cassese, ‘The Rome
Statute: A Tentative Assessment’, in Antonio Cassese, Paula Gaeta and John R. W. D
Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford:
Oxford University Press, 2002), p. 1901, p. 1910.

202 Silvia Fernández de Gurmendi, ‘The Role of the International Prosecutor’, in Roy S.
Lee (ed.), The International Criminal Court: The Making of the Rome Statute (The Hague:
Kluwer, 1999), p. 175, p. 181.
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national, of a State party to the Rome Statute. It is not even intended to
try a representative sample of such offences. The drafters of the Rome
Statute, in seeking to limit the authority of the court when compared to
the ad hoc Tribunals and their primacy, gave the ICC a slightly different
role. Ironically, that role is one which may well have a greater impact
on prosecution of international crimes than if the suggestion that inter-
national courts should take the lion’s share of the cases of international
crimes,203 a role neither they nor the ICC could have taken anyway,
had been taken up. The ICC’s mandate is to promote domestic prose-
cutions of international crimes, primarily through the mechanism of
complementarity.

The outcome of complementarity is that if the Prosecutor becomes
interested in a situation subject to the jurisdiction of the ICC, then
although he cannot force the parties to prosecute any offenders, steps
can be taken to prompt the relevant States into taking action. This is
because States, particularly in relation to offences by their nationals,
are more likely to prefer to investigate at the national level, rather
than have an investigation proceeded with in public by an independent
international investigator.204 The powers of the Prosecutor to investigate
offences and oversee national investigations could be used by a dili-
gent Prosecutor to ensure that offences were investigated in an impar-
tial manner. Important in this regard are the powers of the ICC not
only to embarrass States severely by determining them to be unwilling
or unable to prosecute, but also to prosecute offences committed by
their nationals or committed on their territory (but particularly the for-
mer) in a very public forum. The Proscutor’s role here is bolstered by
Articles 18(3) and 18(5). Article 18(3) allows the Prosecutor to review a
deferral to a State after six months ‘or at any time when there has been a
significant change of circumstances based on the State’s unwillingness

203 See Bernard V. A. Röling, ‘The Law of War and the National Jurisdiction Since 1945’
(1960--II) 100 RdC 329, 355: ‘it is for the very reason that war crimes are violations of
the laws of war, that is, international law, an international judge should try
international offences’.

204 A useful discussion of this is contained in Bruce Broomhall, International Justice and
the International Criminal Court: Between State Sovereignty and the Rule of Law (Oxford:
Oxford University Press, 2003), pp. 86--93. See also Daryl Mundis, ‘The Rome Statute
and its Impact on National Law’, in Antonio Cassese, Paula Gaeta and John R. W. D.
Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford:
Oxford University Press, 2002), p. 1849, p. 1860--1. For an early assertion of the likely
impact of the Rome Statute on prosecution, see David Turns, ‘Prosecuting Violations
of International Humanitarian Law: The Legal Position in the United Kingdom’ (1999)
4 JACL 1, 3.
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or inability genuinely to carry out the investigation’. Further to this,
Article 18(5) provides that ‘[w]hen the Prosecutor has deferred an investi-
gation in accordance with paragraph 2, the Prosecutor may request that
the State concerned periodically inform the Prosecutor of the progress
of its investigations and any subsequent prosecutions’. States party to
the Rome Statute must answer these requests ‘without undue delay’.205

Therefore despite the strong nature of the complementarity regime, the
Prosecutor is able to keep up the threat of a complementarity determina-
tion being made against a State throughout the prosecution of interna-
tional crimes in a State. The right to require updates on the prosecutions
in a State not only assists the Prosecutor in keeping an eye on national
proceedings, but should also serve as a reminder to States that someone
is watching and appraising the proceedings. This, in itself, is a strong
incentive to prosecute international crimes properly. Thus although the
Prosecutor cannot force a State to prosecute, the supervisory aspect of
complementarity allows him to make failure to prosecute uncomfortable
and risky. This reduces the opportunity for cheating (non-prosecution,
or sham/shielding trials, or delays or proceedings inconsistent with an
intention to bring the person to justice), and provides a monitoring
mechanism by which such cheating may be discovered.

One of the primary problems the ILA identified with universal juris-
diction was the absence of a supervisory mechanism.206 Mireille Delmas-
Marty also considers harmonisation of activity in international criminal
law ‘indispensable’, and that the ‘key to harmonization is the accep-
tance of a State’s margin of appreciation, guaranteeing a certain level
of discretion, and the organization of a supervisory mechanism avoid-
ing excessive divergence from that margin’.207 As this quote implies, the
problem is one which is also pertinent to all prosecutions of interna-
tional crimes, but particularly in relation to nationality, territoriality
and passive personality jurisdiction. Therefore the creation of a supervi-
sory mechanism (the ICC in general and the Prosecutor in particular) is
an extraordinary and welcome step.

205 Daniel D. Ntanda Nsereko, ‘Article 18’, in Otto Triffterer (ed.), Commentary on the Rome
Statute of the International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999),
p. 395. Nsereko questions if this obligation applies if the States referred to are not
parties to the Statute, p. 399. Young, ‘Surrender’, 326, mentions only State parties.

206 ILA Report, pp. 420--1.
207 Mireille Delmas-Marty, ‘The ICC and the Interaction of International and National

Legal Systems’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The
Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), p. 1915, p. 1928.
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The granting of authority to the Prosecutor to initiate investigations,
albeit with the requirement of the authorisation by a pre-Trial cham-
ber, is a considerable move in international criminal law towards what
Sir Gerald Fitzmaurice described in 1976 as an ‘integrated system of
norms’.208 The concept of integrated norms relies on the idea that nor-
mally systems of rules are bilateral, in that only those States which can
directly claim to be affected by a breach of the relevant rule of inter-
national law are entitled to demand reparation. In integrated systems
of rules, however, the parties to an integrated regime have agreed that
there is a common interest in the vindication of the norms involved,
and expand the number of States or other parties capable of supervis-
ing compliance or considering themselves affected by violations. The
latter aspect of integrated norms overlaps, although not entirely, with
the concept of erga omnes obligations.

Beyond this, though, the creation of an independent third party who
exists for the purpose of monitoring compliance, and initiating legal
responses to violations, is a very strong form of integration in a regime.
Not only have parties agreed that they all have an interest in ensur-
ing the relevant norms are upheld, but they have further empowered
an independent third party to oversee compliance (i.e. the practice of
national prosecutions), who may initiate proceedings without additional
State consent should he determine that it is necessary.209 The creation of
the office of the Prosecutor, with the right to initiate investigations with
no State’s leave is thus not only a large development in the enforcement
of international criminal law, but is also a large part of the constitution
of an integrated regime of international criminal law enforcement. This
is really a rather strong element of the structure set up by the Rome
Statute, which makes the Rome regime worthy of the name.

The caveat that, in the main, this concerns only States party is a large
one. If the Security Council does not pass a matter to the Prosecutor
then the extent of the ICC’s jurisdiction is limited to the territory and
nationals of States party, so unless the Statute reaches a near-universal
level of acceptance, this will remain a partial solution. It is unfortunate
that non-States party may require the Prosecutor to defer to them, and
have the right to be informed of an investigation, but are unlikely to be

208 A readily available and helpful discussion of the notion may be found in Joost
Pauwelyn, Conflict of Norms in International Law: How WTO Law Related to Other Rules of
International Law (Cambridge: Cambridge University Press, 2003), pp. 52--69.

209 The Prosecutor, as we have seen, is being careful not to push this aspect of his role
too hard in the early days of the ICC, for strong pragmatic reasons.
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under a duty to provide the information mentioned in Article 18(5).210 An
obligation to do so could have been created without violating the pacta
tertiis principle. This is because an obligation could have been made a
condition of a non-State party being able to require deferral. As Simon
Young has noted, Article 36 of the Vienna Convention on the Law of
Treaties requires non-parties seeking to enforce rights to ‘do so in the
prescribed manner, with the attendant duties and obligations’.211 There
would seem to be nothing objectionable about requiring a State that
seeks to prevent the ICC from acting not to remove the case entirely
from the effective supervision of that Court.

The fact that the Prosecutor can start investigating only crimes over
which the ICC has jurisdiction also shows the link between the sub-
stantive law and procedure. The Prosecutor has been granted authority
to supervise prosecutions of certain rules of international criminal law.
The precise scope of those will be investigated later; for the moment,
it suffices to note that the level of authority granted to the Prosecutor
and the scope of the law the Prosecutor was to be able to enforce were
directly linked in the negotiations for the ICC Statute.212

Incorporation and harmonisation of international criminal law

To move on to another major problem noted in chapter 2, a consider-
able hurdle to the enforcement of international criminal law is the fail-
ure of States to live up to their obligations to incorporate international
crimes into their domestic legal order. This is particularly important; as
Hilary Charlesworth and Christine Chinkin observe; ‘the practical value
of international standards depends largely on their implementation into
domestic legal systems’.213 Regime theory also accepts the important
role that implementation of international norms into national systems
and decision making fora plays. There have been calls for greater work
on the mechanisms by which international regimes ensure that their
norms are brought into domestic orders.214 The express incorporation of

210 Turone, ‘Powers and Duties’, considers the granting of the rights of non-States parties
here as ‘frankly unacceptable’ as they have refused to join the ICC system and are
involved in the situation, thus ‘might have no other interest than simply preventing
justice from being done’, p. 1163.

211 Young, ‘Surrender’, 338. 212 Kirsch and Robinson, ‘Initiation of Proceedings’, p. 663.
213 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: A

Feminist Analysis (Manchester: Manchester University Press, 2000), p. 113.
214 Freidrich Kratchowil, ‘Contract and Regimes: Do Issue Specificity and Variations of

Formality Matter?’, in Volker Rittberger (ed.), Regime Theory and International Relations
(Oxford: Clarendon, 1993), p. 73, pp. 88--9.
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international criminal law into domestic systems is particularly the case
in criminal law, where Courts have shown themselves reluctant to rely
directly on customary international law to create domestic crimes.215

Even where they have done so and where there are no questions of a
State’s good faith, there are also the problems that accompany differing
interpretations of international criminal law in different States. A sys-
tem of enforcement of norms should have a coherent conception of what
those norms are.216 Otherwise, expectations do not converge on what
behaviour is prohibited, or when the obligations for States are triggered.

To look first at the position that existed outside the ‘Rome regime’;217

there is at least anecdotal evidence that the creation of the two ad hoc
Tribunals has, through the increase in interest in international human-
itarian law, led to States considering updating their international crimi-
nal law legislation.218 This should not be surprising. Some of the earlier
ICTs have had a profound effect on national understanding of custom-
ary international law. The Nuremberg Principles, which were developed
by the ILC from the Nuremberg Charter and judgment, are widely con-
sidered to represent customary international law.219 The declaration, in
the judgment of the Nuremberg IMT that the Hague Convention IV, the
rules attached to it and the 1929 Geneva Convention Relative to the
Treatment of Prisoners of War are customary has been frequently cited
as authoritative.220 In contrast, the Tokyo IMT’s discussion of law, insofar
as it was not merely a recapitulation of that pronounced at Nuremberg,
has not left such an imprimatur on custom, although the ad hoc Tribunals
have made use of the judgment in relation to superior responsibility.221

215 See above, p. 119.
216 That is not to say that international criminal law is entirely coherent in its coverage

(see Steven R. Ratner, ‘The Schizophrenias of International Criminal Law’ (1998) 33
TILJ 237), simply that the content of the norms is largely the same.

217 On the difference between the law inside and outside the Rome Statute, see Leila
Nadya Sadat, The International Criminal Court and the Transformation of International Law:
Justice for a New Millennium (Ardsley: Transnational, 2002), pp. 269--71.

218 See Theodor Meron, ‘Remarks’ (1996) 90 Proceedings ASIL 484, 484, and Djiena
Wembou, ‘The International Criminal Tribunal for Rwanda’ (1997) 321 IRRC 685,
692.

219 See below, p. 243.
220 Leslie C. Green, The Contemporary Law of Armed Conflict (Manchester: Manchester

University Press, 2nd edn., 2000), pp. 34, 113, 196, 291; Georges Abi-Saab, ‘The 1977
Additional Protocols and General International Law: Some General Reflexions’, in
Astrid J. M. Delissen and Gerard J. Tanja (eds.), Humanitarian Law of Armed Conflict:
Challenges Ahead (Dordrecht: Martinus Nijhoff, 1991), p. 115, p. 116.

221 Before the creation of the UN Tribunals the only references to the law of the Tokyo
IMT in the International Law Reports are references to the Tokyo Charter, alongside the
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Moving forward, it might have been that even without the advent of
the Rome Statute, international criminal law was beginning to come
together in the 1990s because of the two ad hoc Tribunals’ Statutes
and judgments. It is clear, for example, that the ICTY’s Statute has con-
tributed to the development and clarification of customary international
law.222 Its case law, especially the Tadíc jurisdictional appeal,223 has often
been accepted by States as declaratory of custom.224

Decisions by the ICTY have been used by States in the negotiations
at Rome,225 and on the Elements of Crimes.226 UK courts, when prose-
cuting crimes under the International Criminal Court Act, are pointed
towards the jurisprudence of international courts, including the ICTY
and ICTR.227 There is also evidence that the judgments have been used
to assist in the preparation of national military manuals. W. Hays Parks
comments that ‘[i]n my official capacity . . . one of my jobs is to draft
substantial portions of the new United States Joint Services Law of War

Nuremberg Charter, in re Albrecht (1947) 14 AD 196, 198 and DPP v. Polyukhovic (1991) 91
ILR 1, 46--7. From the ad hoc Tribunals see, for example Prosecutor v. Delalíc, Delíc Mucíc
and Lanďzo, Judgment, IT-96-21-T, 16 November 1998, paras. 357--358; Prosecutor v.
Aleksovski, Judgment, IT-95-14/1-T, 25 June 1999, paras. 77--78.

222 Theodor Meron, ‘War Crimes in Yugoslavia and the Development of International
Law’ (1994) 88 AJIL 78.

223 Prosecutor v. Tadíc, Decision on Interlocutory Appeal on Jurisdiction, IT-94--1-AR72,
2 October 1995.

224 Theodor Meron, ‘The Continuing Role of Custom in the Formulation of
Humanitarian Law’, in Theodor Meron, War Crimes Law Comes of Age (Oxford: Oxford
University Press, 1998), p. 262; Christopher J. Greenwood, ‘The Development of
International Humanitarian Law by the International Criminal Tribunal for the
Former Yugoslavia’ (1998) 2 MPYBUNL 97, 122--33; Payam Akhavan, ‘The Dilemmas of
Jurisprudence’ (1998) 13 AUJILP 1518; Pamela D Alesky, ‘The Yugoslav War Crimes
Tribunal and International Humanitarian Law’ (1998) 35 IP 1, 13; Sean D. Murphy,
‘Progress and Jurisprudence of the International Criminal Tribunal for the Former
Yugoslavia’ (1999) 93 AJIL 57, 63.

225 See Payam Akhavan, ‘Contributions of the International Criminal Tribunals for the
Former Yugoslavia and Rwanda to Development of Definitions of Crimes Against
Humanity and Genocide’ (2000) 94 Proceedings ASIL 270, 280; Theodor Meron, ‘The
Hague Tribunal: Working to Clarify International Humanitarian Law’ (1998) 13 AUJILP
1511, 1538. See also Daryl Robinson, ‘Defining Crimes Against Humanity at the Rome
Conference’ (1999) 93 AJIL 45, 45; Dominic McGoldrick, ‘The Permanent International
Criminal Court: An End to the Culture of Impunity?’ [1999] Crim LR 627, 636;
Hermann Von Hebel and Daryl Robinson, ‘Crimes Within the Jurisdiction of the
Court’, in Roy S. Lee (eds.), The International Criminal Court: The Making of the Rome Statute
(The Hague: Kluwer, 1999), pp. 79, 93.

226 See, for example, Valerie Oosterveld, ‘The Elements of Genocide’, in Roy S. Lee (ed.),
Elements of Crimes and Rules of Procedure and Evidence (Ardsley: Transnational, 2001),
p. 41, p. 44.

227 ICC Act, section 50(2).
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Manual. It is going to be very comprehensive. I can tell you that the cases
to date have been absolute gold mines of information to me. They have
assisted me very substantially in my drafting.’228 There have even been
comments made to the effect that the ICTY focuses a little too much
on elaborating the law and not enough on ensuring justice for the indi-
vidual defendants.229 Whatever the merits of that claim, the ICTY has
beyond doubt made a significant contribution to the development and
elaboration of customary law.

The ICTR’s Statute, where it differs from the ICTY’s (principally on
the express inclusion of war crimes in non-international armed con-
flict) has successfully militated against the position still quite preva-
lent at the time, that war crimes were limited to international armed
conflicts.230 There are signs that the ICTR’s case law has also affected
States’ thinking on international crimes.231 The findings of the ICTR
in the Akayesu Case were heavily relied on in Switzerland in the Niy-
ontenze Case, for example.232 A further sign that the ICTY and ICTR’s
cases may have made a significant contribution to the corpus of inter-
national criminal law may be found in Article 20(3) of the Special Court
of Sierra Leone’s Statute, which allows the Special Court to be guided
by the decisions of the joint ICTY/ICTR Appeals Chamber. The Special
Court has therefore said that it ‘will apply the decisions of the ICTY and
ICTR for their persuasive value, with necessary modifications and adap-
tations, taking into account the particular circumstances of the Special
Court’.233

As should be clear, it might have been that even without the Rome
Statute some of the problems of consistency would have been alleviated,

228 W. Hays Parks, ‘Comments’ (1998) 13 AUJILP 1531, 1532.
229 Leslie C. Green, ‘Drazen Erdemovíc: The International Criminal Tribunal for the

Former Yugoslavia in Action’ (1997) 10 LJIL 363, 376.
230 See below, pp. 266--7.
231 Oosterveld, ‘The Elements of Genocide’, p. 46; For suggestions that the ICC follow

some ICTR practice on procedural matters, see Adama Dieng, ‘International Criminal
Justice From Paper to Practice: A Contribution from the International Criminal
Tribunal for Rwanda to the Establishment of the International Criminal Court’
(2001--2) 25 Fordham ILJ 688, 700--7.

232 Luc Reydams, Universal Jurisdiction: International and Municipal Legal Perspectives (Oxford:
Oxford University Press, 2003), p. 200.

233 See Brima, Kamara and Kanu, Written Reasons for the Trial Chamber’s Oral Decision on
the Defence Motion on Abuse of Process due to Infringement of Principles of Nullum
Crimen Sine Lege and Non-Retroactivity as to Several Counts, SCSL-04--16-PT,
31 March 2004, para. 25; see generally, paras. 19--26.



i n t e r n a t i o n a l c r i m i n a l t r i b u n a l s 171

since the ICTs have attempted to create a detailed set of decisions
primarily based on custom, and consistent with each other.234 With both
the ICTY and ICTR, however, the effect their jurisprudence might have
had in the absence of the Rome Statute is difficult to establish, and the
unwillingness of the Kosovan and East Timorese courts to refer to ICTY
and ICTR decisions shows that celebration would be premature.

The ICC may be expected to have a greater promotional role for the
incorporation of international crimes into domestic legal systems than
the ad hoc Tribunals. This is because if a State wishes to prevent its
nationals (or offences occurring on its territory) from being prosecuted
in a very high-profile international forum, then it must prosecute them
itself. To do this, it must have the legal means at its disposal to prosecute
such offences. Complementarity thus creates an incentive for States to
incorporate the crimes enunciated in the Rome Statute.235 Although
using as the basis of prosecutions common national law crimes such as
murder would not necessarily be contrary to the Rome Statute, there is a
risk that using such crimes might invite complementarity challenges.236

There are those who argue that there is a duty to implement the
crimes in the Rome Statute.237 This is doubtful, as such a position relies
on inducting an obligation from the preamble of the Statute and the
assertion that the fact that many parties have implemented those crimes
into their national legal orders is evidence of an agreement between the
parties that there is such an obligation. Preambles are useful in inter-
preting treaties,238 but it is stretching the normative force of a preamble
to use it as evidence of a duty which has no basis in the operative part of

234 On precedent in the ICTY and ICTR, see Claire Harris, ‘Precedent in the Practice of
the ICTY’, in Richard May et al. (eds.), Essays on ICTY Procedure and Evidence in Honour of
Gabrielle Kirk McDonald (The Hague: Kluwer, 2001), p. 341 and Xavier Tracol, ‘The
Precedent of Appeals Chambers Decision on the International Criminal Tribunals’
(2004) 17 LJIL 67.

235 For example, ILA Report, p. 414; Darryl Robinson, ‘The ICC Statute and Its Impact on
National Law’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The
Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), p. 1849, pp. 1860--1; Katherine L. Doherty and Timothy L. H. McCormack,
‘Complementarity as a Catalyst for Comprehensive Domestic Penal Legislation’ (1999)
5 UCDJIL 147.

236 Robinson, ‘The ICC Statute’, pp. 1861--2; Jann K. Kleffner, ‘The Impact of
Complementarity on National Implementation of Substantive International Criminal
Law’ (2003) 1 JICJ 86, 95--100.

237 Kleffner, ‘The Impact of Complementarity’, 90--4.
238 1969 Vienna Convention on the Law of Treaties, Article 31(2).
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the treaty. As for the State practice, it is equally explainable by the fact
that the Statute creates a strong practical interest for States to incorpo-
rate ICC crimes, rather than a legal obligation to do so.

Whether there is a duty to incorporate or simply a strong pragmatic
interest in doing so, the benefits of increased incorporation will accrue
from the coming into being of the ICC. Such incorporation may extend
beyond the States party. Non-party nationals can become subject to the
jurisdiction of the Court if they commit a crime within its jurisdiction
on the territory of a State party to the Statute. So, non-party States may
consider it expedient to introduce such legislation, to ensure that they
can prosecute their nationals for international crimes as defined in the
Rome Statute, to prevent them being tried at the international level.
There is evidence that this sort of thinking has begun in non-ratifying
States.239

Another positive aspect of this line of thought could be that a fairly
uniform corpus of law is in place over a large number of States, thus alle-
viating the problems identified above about the non-standard nature of
national implementation of international criminal law. There are those,
such as José Alvarez, who doubt that international criminal law should
be made uniform, and instead ought to reflect local differences.240 Minor
local differences are not of concern; as Delmas-Marty has said, a limited
margin of appreciation is perhaps not too objectionable.241 But there
are strong reasons in favour of harmonising the domestic application of
international criminal law.

If international criminal law is to be a common criminal law of
mankind, wildly divergent interpretations of that law across the globe
are an anathema.242 It is imperative for a regime that the norms
are reasonably uniform, otherwise the necessary actors’ expectations
will not accurately converge, but reflect different understandings of
acceptable behaviour. As was found in chapter 2, ‘[t]he trial of war
criminals under local law leads to a diversity of substantive law such
that an act may be punished as a war crime in one country but not in

239 See David J. Scheffer, ‘A Negotiator’s Perspective on the International Criminal Court’
(2001) 167 Military LR 1, 15--17; Douglas Cassell, ‘The Need to Expand US Domestic
Jurisdiction to Prosecute Genocide, War Crimes, and Crimes Against Humanity’ (1999)
23 Fordham ILJ 378.

240 José E. Alvarez, ‘Crimes of Hate/Crimes of State: Lessons from Rwanda’ (1999) 24 Yale
JIL 365, 418--36.

241 Delmas-Marty, ‘The ICC’, p. 1915, p. 1928.
242 See also William A. Schabas, ‘National Courts Finally Begin to Prosecute Genocide,

the “Crime of Crimes”’ (2003) 1 JICJ 39, 63.
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another’.243 Here what is being prosecuted is an international rather
than a pure domestic crime. If the idea that national courts are acting
as part of the international legal order in prosecuting these crimes has
any purchase,244 the law must surely be at least similar to international
law.245 Perhaps more importantly, where the jurisdiction being asserted
is universality or passive personality (to the extent that the latter may be
limited to international crimes) considerations of fairness to individuals
arise. The criticism that it is inappropriate to subject a person to the laws
of many different States is one which has purchase, but may be rejected
when the law applicable is uniform, so that substantively the accused
is not subject to differing standards or rules that he or she could not
reasonably discern.246 The harmonisation of international criminal law
therefore serves to ensure that the applicable law is discoverable and
based on generally accepted standards, rather than national idiosyn-
crasies or aberrations. The Rome Statute has certainly made a contri-
bution to this process.

However, whether this development can be fully welcomed must also
depend on an analysis of whether or not the Rome Statute’s formu-
lations of the applicable law are accurate restatements of customary
international law.247 The Rome Statute contains very detailed definitions
of international crimes and general principles of liability. The French
Constitutional Court is of the opinion that the definitions are detailed
enough to overcome any nullum crimen sine lege issues.248 Rather like the
ILC Articles on State Responsibility, the seductively concrete form of the
rules in the Rome Statute invites the conclusion that these rules rep-
resent custom.249 As a treaty drafted at a large multilateral conference,

243 Richard R. Baxter, ‘The Municipal and International Legal Bases of Jurisdiction Over
War Crimes’ (1951) 28 BYBIL 382, 387--8.

244 See above, p. 85.
245 See also Ian Brownlie, International Law and the Use of Force by States (Oxford:

Clarendon, 1963), p. 207.
246 Something overlooked by Reydams, Universal Jurisdiction, p. 224, when critiquing

universal jurisdiction from this angle.
247 See Robert Cryer, ‘General Principles of Liability in International Criminal Law’, in

Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent International
Criminal Court: Legal and Policy Issues (Oxford: Hart, 2004), p. 233, pp. 233--5.

248 See Beate Rudolf, ‘International Decisions: Statute of the International Criminal
Court’ (2000) 94 AJIL 391, 392--3.

249 On this aspect of the ILC Articles, see David D. Caron, ‘The ILC Articles on State
Responsibility: The Paradoxical Relationship Between Form and Authority’ (2002) 96
AJIL 857, 867--70. The analogy cannot be exact, however, as the Rome Statute is a
treaty.
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there is also a fair argument to be made that it will be likely to be
treated as an ‘artefact of international legal knowledge’, a previously
agreed form of words to be drawn upon for future use.250 Care must be
taken when doing this, or treating the treaty as reflective of pre-existing
custom, as if the relevant treaty contains narrower formulations than
customary law, this can stymie the development of custom thereafter.251

It is true that Article 10 of the Rome Statute at least attempts to atten-
uate the force of the Statute on customary international law. However,
the legal position of the Rome Statute in relation to custom was perhaps
best summed up by the Trial Chamber in the Furunďzija Case, in their
statement that:

In many areas the Statute may be regarded as indicative of the legal views, i.e.
opinio juris of a great number of States. Notwithstanding article 10 of the Statute,
the purpose of which is to ensure that existing or developing law is not ‘limited’
or ‘prejudiced’ by the Statute’s provisions, resort may be had cum grano salis to
these provisions to help elucidate customary international law. Depending on
the matter at issue, the Rome Statute may be taken to restate, reflect or clarify
customary rules or crystallise them, whereas in some areas it creates new law
or modifies existing law. At any event, the Rome Statute by and large may be
taken as constituting an authoritative expression of the legal views of a great
number of States.252

Unfortunately, as we shall see, the definitions of crimes in the Rome
Statute only partially reflect pre-Rome customary international law.
Although arguments about law were taken very seriously in Rome,253

250 On this process, see Annelise Riles, ‘Models and Documents: Artefacts of
International Legal Knowledge’ (1999) 48 ICLQ 805, 813--14.

251 See Hugh W. A. Thirlway, International Customary Law and Codification (Leiden: Sitjhoff,
1972), pp. 125--6. An interesting question, given the development of international
criminal law by the ICTY and ICTR, was if the subject was quite ripe for an attempt
at even partial codification in 1998 (although to wait would also not have been
advisable, as the chance to establish an ICC could have passed). For a suggestion that
the ILC should not have codified the Nuremberg Principles until the Control Council
Law 10 courts had ended their work, see Richard R. Baxter, ‘The Effects of
Ill-Conceived Codification and Development of International Criminal Law’, in Faculté
de Droit International de l’Université de Genèvé (eds.), Recueil d’Etudes de Droit
International en Homage à Paul Guggenheim (Geneva: Tribune de Genèvé, 1968), p. 146,
p. 152.

252 Prosecutor v. Furunďzija, Judgment, IT-95-17/1-T, 10 December 1998, para. 227. This was
supported in Prosecutor v. Tadíc, Judgment, IT-94--1-A, 15 July 1999, para. 223, but did
not go unchallenged; Judge Shahabuddeen reserved his position on the matter
(Separate Opinion of Judge Shahabuddeen, para. 3).

253 See Gerry Simpson, ‘Politics, Sovereignty, Remembrance’, in Dominic McGoldrick,
Peter Rowe and Eric Donnelly (eds.), The Permanent International Criminal Court: Legal
and Policy Issues (Oxford: Hart, 2004), p. 47, p. 51.
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codification by States in a multilateral treaty making context also
involves the art of compromise, which may lead to an incomplete or
anaemic codification.254 The ambit of prohibited conduct within the
Rome Statute is at times more limited than customary law.255 Also, the
Rome Statute, at least in relation to war crimes, is an incomplete codi-
fication of the area. Those war crimes not contained in the Statute will
not only become sidelined at the international level, but may also be so
in national jurisdictions. States are likely to enshrine versions of inter-
national crimes into their national law which are more limited than
general international law. As has been said by Bruce Broomhall, ‘the
resulting incentive of States to take action through national courts . . .
[is] circumscribed by the scope of these definitions’.256 This may render
important war crimes not contained in the Rome Statute prone to being
overlooked; and that which is overlooked may atrophy.257

In relation to the possibility that, despite Article 10, the Rome Statute
may lead to a narrowing of custom, this is possible, although the pro-
cess is by no means easy. Nonetheless, it is noteworthy that in 1930 a
number of States were concerned about the inter-relationship of par-
tial codifications (which the Rome Statute is) and the maxim expressio
unius exclusio alterius. This was on the ground that it could lead to ‘a
colourable case against a long established rule of customary law on the
ground that it was not expressly stated in the convention’; a point to
which Jennings adds: ‘Such an argument may not be easy to counter
when it is remembered how indecisive the evidences of customary law
can be.’258

It is possible that in certain areas of international criminal law treaties
have in the past had a retrograde effect on the law. The definition
of genocide contained in the 1948 Convention on the Prevention and

254 Francis Lieber was of the view that codification was far too important a matter to be
left to governments; see Ernest Nys, ‘The Codification of International Law’ (1911) 5
AJIL 871, 886--7. Lauterpacht was less convinced, see ‘Codification and Development of
International Law’ (1955) 49 AJIL 16, 31--5. He was not entirely consistent on this
point, however; see A. W. Brian Simpson, ‘Hersch Lauterpacht and the Genesis of the
Age of Human Rights’ (2004) 120 LQR 49, 68, 73.

255 See chapters 5 and 6, passim; Shahabuddeen in Prosecutor v. Haďzihasanovíc Alagic and
Kubura, Decision on Interlocutory Appeal in Relation to Command Responsibility,
IT-01-47-AR72, 16 July 2003, para. 38.

256 Broomhall, International Justice, p. 77.
257 Kleffner, ‘The Impact of Complementarity’, 100, is of the view that those customary

crimes outside the Rome Statute may fall into desuetude.
258 Robert Y. Jennings, ‘The Progressive Development of International Law and its

Codification’ (1947) 24 BYBIL 310, 305.
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Punishment of the Crime of Genocide is somewhat narrower than that
contained in General Assembly Resolution 96(I).259 In particular, despite
that resolution recognising genocide as an existing crime including the
protection of social and political groups, these groups are excluded from
the Convention, and the definition in the Convention, rather than the
resolution, is taken as customary.260 It is also arguable that the Trial
Chamber in Čelebíci interpreted Article 86 of Additional Protocol I as
having a limiting effect on customary international law.261 In neither
of these instances, though, did the treaty contain a clause similar to
Article 10. Nonetheless, as we shall see, at times the ICTY, the ICTR and
others have treated the ICC Statute as evidence of a more limited view
of custom than asserted by others or adopted language from the Rome
Statute uncritically.

In cases where the Rome Statute’s definitions are narrower than cus-
tomary law, and where defences are more widely drawn than interna-
tional law requires, it is feasible that a person would be entitled to an
acquittal under the Rome Statute, or national laws following it, when
general international law would not require such a result. This includes
the position when the Security Council sends a situation to the ICC
rather than setting up an ad hoc tribunal with broader material jurisdic-
tion. The Security Council does not have the authority to add crimes to
the ICC Statute.262 In jurisdictions following the Rome definitions and
list of crimes, some offences will not be prosecuted with appropriate
definitions, while others will not be prosecuted at all.

The reception of the Rome Statute

To test this, admittedly somewhat downbeat, hypothesis, it is worth
spending some time investigating how the Rome Statute has impacted

259 UN Doc. A/64/Add 1.
260 See, for example, William A. Schabas, Genocide in International Law: The Crime of Crimes

(Cambridge: Cambridge University Press, 2000), pp. 102--6. For an argument that there
has been a parallel jus cogens definition of genocide which covers these groups, see
Beth van Schaak, ‘The Crime of Political Genocide: Repairing the Genocide
Convention’s Blind Spot’ (1996--1997) 106 Yale LJ 2259. Schabas’ is the better view, but
the point is not which is more appropriate as a definition of genocide, but that
codification can lead to a narrowing of pre-existing law.

261 Čelebíci, paras. 390--393. On appeal, the Appeals Chamber held that the standards
in the post-war jurisprudence and Article 86 were the same, Čelebíci appeal,
paras. 228--239.

262 Luigi Condorelli and Santiago Villalpando, ‘Can the Security Council Extend the ICC’s
Jurisdiction?’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome
Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), p. 571.
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on definitions of international crimes in documents and cases that
post-date 1998. Current indications are that the Rome Statute has, for
the most part, appealed to States and others as providing a statement of
customary law.263 To start with the ICTY, despite the cautious phrasing
of the Furuňzija Case, and the doubts expressed on some aspects of the
Rome Statute in some other decisions,264 Chambers have been a little
more willing to rely on the Rome Statute without caveat. It has been
relied on without comment, for example, in the Čelebíci appeal,265 the
Aleksovski Case,266 and, at times, the Kordíc and Čerkez Case.267 In the
latter instance, despite earlier refusals to accept that certain aspects of
the Statute amounted to custom,268 the Trial Chamber referred to one
of the most controversial defences (defence of property) in the Rome
Statute in Article 31(1)(c), without any comment on the controversy
that surrounded it.

Perhaps the strongest affirmation of the normative impact of the
Rome Statute in the ICTY came after the Rome Statute entered into
force, in the Haďzihasanovíc, Alagíc and Kubura decision in 2003.269 In
this decision, the majority held that: ‘though by no means legally con-
clusive of the matter before us, [it] at least casts a major doubt on

263 Jonathan Charney, ‘Progress in International Criminal Law?’ (1999) 93 AJIL 452, 454;
see also Otto Triffterer, ‘Article 10’, in Otto Triffterer (ed.), Commentary on the Rome
Statute of the International Criminal Court (Baden-Baden: Nomos, 1999), p. 315, p. 320.
There is no jurisprudence from the ICC, but it can be implied from Article 21(2) of
the Statute that the Court is intended to create a consistent body of law, which
should have knock-on effects on the consistency of national prosecutions and law. On
Article 21, see Margaret MacAuliffe de Guzman, ‘Article 21’, in Otto Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court (Baden-Baden: Nomos,
1999), p. 435, esp. p. 445.

264 For example, the Trial Chamber in Čelebíci seemed uncomfortable with the Rome
Statute on command responsibility; Prosecutor v. Delalíc, Delíc, Mucíc and Lanďzo,
Judgment, IT-96-21-T, 16 November 1998, Čelebíci, para. 393. See also Prosecutor v.
Kuprěskíc, Kuprěskíc, Josipovíc, Papíc and Santíc, Judgment, IT-95-16-T, 14 January 2000,
para. 580; Prosecutor v. Kordíc and Čerkez, Judgment, IT-95-14/2-T, 26 February 2001,
para. 197.

265 Prosecutor v. Delalíc, Delíc Mucíc and Lanďzo, Judgment, IT-96-21-A, 20 February 2001,
para. 196. The footnote (to para. 223 of the Tadíc appeal) repeats that the Statute is
evidence of opinio juris, but without the limitations in the earlier cases.

266 Prosecutor v. Aleksovski, Judgement, IT-95-14/1-A, 24 March 2000, para. 76; Prosecutor v.
Aleksovski, Judgement, IT-95-14/1-T, 25 June 1999, para. 70. In both, it should be noted,
the reliance placed on the Statute is, nonetheless, not heavy.

267 Prosecutor v. Kordíc and Čerkez, Judgment, IT-95-14/2-T, 26 February 2001, paras. 450--452.
268 Kordíc and Čerkez, para. 197.
269 Prosecutor v. Haďzihasanovíc, Alagíc and Kubura, Decision on Interlocutory Appeal in

Relation to Command Responsibility, IT-01-47-AR72, 16 July 2003. For comment, see
Christopher J. Greenwood, ‘Command Responsibility and the Haďzihasanovíc
Decision’ (2004) 2 JICJ 598.
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the view embraced by the dissenting Judges. (That the Rome Statute
embodied a number of compromises among the States parties who
drafted and adopted it hardly undermines its significance. The same
is true of most major multilateral conventions.)’270 Judge Hunt, on the
other hand was clear that on the point at hand, the scope of com-
mand responsibility, owing to the ‘vast differences between the pro-
visions relating to military commanders and those relating to other
superiors, and between those provisions and existing instruments such
as the Statutes of the ad hoc Tribunals . . . the terms of Article 28 of the
Rome Statute are of very limited value in determining the customary
international law at the time relevant to these proceedings’.271

With respect to the majority, their position on this is questionable.
Multilateral treaties may amount to evidence of customary international
law.272 However, the decision on whether or not a treaty reflects a par-
ticular customary rule needs evidence on the particular provision. As
Richard Baxter made clear, ‘even in the case of a treaty which speaks of
codifying customary international law, there may be internal evidence
that it is not in every respect declaratory of customary international
law’, and where this occurs, to say that the treaty is ‘generally declara-
tory’ ‘do[es] not help . . . [as this] cast[s]on the interpreter of the treaty the
obligation of determining which provisions are declaratory and which
are not. The examination for that distinction requires an examination
of customary international law, which was the very fact to be proven
by reference to the Convention’.273 The travaux préparatoires may be of
assistance here, and the majority’s strong assertion in relation to the
Rome Statute is evidence of a trend towards seeing the Statute as say-
ing more about custom than it does. This is particularly relevant as the
majority in that Case used the Rome Statute to bolster their contention
that customary law in relation to command responsibility was narrower
than the minority intended.

The ICTR, on the other hand, has been rather reticent about the
effect of the Rome Statute on customary law. It has noted provisions
of the Rome Statute on a number of occasions without either relying

270 Haďzihasanovíc, para. 53.
271 Haďzihasanovíc, Separate and Partially Dissenting Opinion of Judge Hunt, paras. 31--32,

see also Separate and Partially Dissenting Opinion of Judge Shahabuddeen, para. 38.
272 See, for example, Mark E. Villiger, Customary International Law and Treaties: A Manual on

the Theory and Practice of the Interrelation of Sources (The Hague: Kluwer, 2nd edn., 1997),
pp. 225--48; Richard R. Baxter, ‘Multilateral Treaties as Evidence of Customary
International Law’ (1965--6) 41 BYBIL 275.

273 Baxter, ‘Multilateral Treaties’, 289--90.
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heavily on it or referring to its effect on custom.274 On other occasions,
it has been pleaded in support of a position, again without any hint
given of the weight accorded to it.275 In one instance, looking at a con-
troversial area of law (the applicability of command responsibility to
civilian leaders), the ICTR has not only considered the Rome Statute
‘instructive’, but also adopted its controversial stance on a higher thresh-
old of liability for civilians.276 In this instance, if nothing else, the
Rome Statute has impacted upon the decision making processes of the
ICTR.

To move on to the reception of the Rome Statute among scholars,
although many have noted the differences between the Rome Statute
and customary international law,277 others have been far more willing
to accept the Rome Statute definitions at face value when it comes to
custom.278 Some academics have also gone further about the effect of
the Rome Statute on international law. Leila Sadat, for example, goes as
far as to argue that, in spite of Article 10, the Rome Conference acted in a
‘quasi-legislative manner’.279 Therefore the rules are a ground floor of all
international criminal law on the basis not that any custom crystallised
at Rome, but that the sources of international law have changed to allow
such ‘quasi-legislation’. The idea that sometimes a number of States can
simply declare the law for everyone is one which has been raised fairly
frequently in the post-Cold War era,280 but is unconvincing. The sources
of international law remain those declared in Article 38(1) of the ICJ

274 Prosecutor v. Rutaganda, Judgment, ICTR-96-3-T, 6 December 1999, para. 65; Prosecutor v.
Musema, Judgment, ICTR-96-13-T, 27 January 2000, para. 200; Prosecutor v. Akayesu,
Judgment, ICTR-96-4-T, 2 September 1998, para. 577.

275 Prosecutor v. Semanza, Judgment, ICTR-97-20-T, 15 May 2003, para. 348; Prosecutor v.
Bagilishema, Judgment, ICTR-95-1A-T, 7 June 2001, para. 91; Prosecutor v. Bagilishema,
Judgment, ICTR-95-1A-A, 3 July 2002; n. 56, however, notes the Prosecution suggestion
that Article 28 of the Rome Statute is innovative.

276 Prosecutor v. Kayishema and Ruzindana, Judgment, ICTR-95-1-T, 21 May 1999, paras.
227--228.

277 See, for example, Antonio Cassese, International Criminal Law (Oxford: Oxford
University Press, 2003), pp. 59--62, 91--4.

278 Liesbeth Zegveld, for example, refers to the provision on war crimes in
non-international armed conflicts as ‘thoroughly listing’ such offences; Liesbeth
Zegveld, Accountability of Armed Opposition Groups in International Law (Cambridge:
Cambridge University Press, 2002), p. 102.

279 Leila Nadya Sadat, ‘Custom, Codification and Some Thoughts About the Relationship
Between the Two: Article 10 of the ICC Statute’ (2000) 49 De Paul LR 909, 919 contra,
for example, Kenneth S. Gallant, ‘Jurisdiction to Adjudicate and Jurisdiction to
Prescribe in International Criminal Courts’ (2003) 48 Vil LR 763, 818--19.

280 See, for example, Jonathan Charney, ‘Universal International Law’ (1993) 87 AJIL 529.
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Statute.281 They are an aspect of international order and, indeed, can
help to protect foundational principles such as sovereign equality.282

To argue that there was a revolution in the sources of international
law in Rome, but that it was achieved ‘sotto voce, without an explicit
or even implicit recognition by the surrounding infrastructures of the
international and domestic legal orders’283 asserts, against the strong
evidence to the contrary, that new sources of international law may
come about without the clearly expressed assent of States.

Moving next to official reports and internationalised tribunals, the
position is mixed. For example, the Statute of the Special Court for Sierra
Leone at times ignores, although not completely, the Rome Statute in
its definitions of crimes.284 However, at other times, the Rome Statute is
taken rather quickly as an accurate statement of international criminal
law. For example, Article 4 of the Special Court’s Statute (dealing with
war crimes) was ‘pragmatically borrow[ed]’ from Article 8(2)(e) of the
Rome Statute.285

Further evidence of use of the Rome Statute may be found in the con-
troversial Report of the Prosecution team looking into possible offences
committed by NATO in Kosovo; the more limited definition of the crime
of causing excessive collateral damage contained in Article 8(2)(b)(iv)
was used to evaluate NATO’s actions under customary international
law rather than the standards in Additional Protocol I, which were
previously thought customary.286 In the report of the Commission of
Experts on Cambodia, Articles 31--33 of the Rome Statute is described as a
‘codification’ of the defences applicable to international crimes.287 As we

281 See, for example, Clive Parry, The Sources and Evidence of International Law (Manchester:
Manchester University Press, 1965), p. 109; Hugh Thirlway, ‘The Sources of
International Law’, in Malcolm Evans (ed.), International Law (Oxford: Oxford University
Press, 2003) p. 117, pp. 148--53.

282 Nico Krisch, ‘More Equal than the Rest? Hierarchy, Equality and US Predominance in
International Law’, in Georg Nolte and Michael Byers (eds.), United States Hegemony and
the Foundations of International Law (Cambridge: Cambridge University Press, 2003),
p. 135, pp. 142--4.

283 Sadat, ‘Custom’, 923.
284 See Cryer, ‘A Special Court for Sierra Leone?’ (2001) 50 ICLQ 435, 443--5.
285 See Prosecutor v. Fofana, Decision on Preliminary Motion on Lack of Jurisdiction

Materiae: Nature of the Armed Conflict, SCSL-2004--14-AR72(E), 25 May 2004, para. 28.
This is a clear example of the use of the Rome Statute as an artefact of international
legal knowledge.

286 Final Report to the Prosecutor by the Committee Established to Review the NATO
Bombing Campaign Against the Federal Republic of Yugoslavia (2000) 39 ILM 1257
paras. 50, 77. For comment see below, pp. 214--20.

287 Report of the Group of Experts for Cambodia Established Pursuant to General
Assembly Resolution 52/135, UN Doc. A/53/850-S/1999/231, para. 82, n. 46.
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shall see, this may not be the case. When the Statute for the Cambodian
Extraordinary Tribunals was promulgated, the Rome Statute was clearly
an inspiration only for the definition of crimes against humanity.288 Prin-
ciples of liability and defences are far closer to those in the ICTY/ICTR
Statutes.289 The Courts in Kosovo apply domestic law, not based on the
Rome Statute at all.

UNTAET Regulation 2000/15, on the prosecution of serious crimes
in East Timor, adopts the definitions of crimes included in the Rome
Statute verbatim, in particular, treating the list of war crimes as exhaus-
tive.290 Principles of liability and defences are partially taken from the
Rome Statute; section 14, on individual criminal responsibility, section
15 on immunities, section 18 on the mental element and section 19 on
exclusion of responsibility are all clearly drawn from the Rome Statute.
Only section 16, on command responsibility, and section 21, on superior
orders, differ substantially from the equivalent provisions in the Rome
Statute. Again, as we shall see, some of the provisions copied here from
the Rome Statute are narrower than customary law.291

The Statute, of the Iraq Special Tribunal is an interesting mix of the
Rome Statute and other provisions. Article 11, on genocide, adopts the
definitions from Articles II and III of the 1948 Genocide Convention.292

Articles 12 and 13, however, are very clearly based on the definitions
of crimes against humanity and war crimes in Articles 7 and 8 of the
Rome Statute.293 Notably there are no additional war crimes added to
the list in Article 8 of the Rome Statute, despite that list being consid-
ered exemplary, rather than exhaustive, of customary war crimes. Like
UNTAET Regulation 2000/15, principles of liability are regulated as in
Article 25 of the Rome Statute,294 while command responsibility and
superior orders differ from their Rome counterparts.

288 Draft Agreement Between the UN and the Royal Government of Cambodia
Concerning the Prosecution Under Cambodian Law of Crimes Committed During the
Period of Democratic Kampuchea, Article 9.

289 Reach Kram NS/RKM/0801/12, Article 28.
290 UNTAET Regulation 2000/15, 6 June 2000, Articles 4--6.
291 In addition, section 18 is narrower than Article 30 of the Rome Statute, in that it

does not include the savings clause ‘unless otherwise provided’ before requiring
intention and knowledge for all elements of crimes.

292 Statute of the Iraqi Special Tribunal, 10 December 2003.
293 Differences being that certain crimes against humanity, such as Apartheid, are

omitted from Article 12, and certain grammatical changes have been made to certain
of the war crimes. One substantive difference is that violations of common Article 3
of the Geneva Conventions are rendered prosecutable irrespective of whether the
conflict was international or not.

294 Statute of the Iraqi Special Tribunal, Article 15(1--5).
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To turn to States’ domestic ICC implementation statutes, at the out-
set it should be noted that by no means all parties to the Rome Statute
have implemented the Rome Statute crimes. Some, such as Finland, have
taken the view that in practice, their pre-existing criminal law is suffi-
cient.295 Of those who have implemented, though, many have simply
taken the Rome Statute definitions of crimes verbatim.296 Others have
taken implementing the Rome Statute as an opportunity to update their
entire domestic legislation dealing with international crimes, drawing,
in addition to crimes in the Rome Statute, on customary law, and also
harmonising the language of the Rome Statute with their domestic ter-
minology. The Australian International Criminal Court (Consequential
Amendments) Act 2002 is a fairly restricted version of this approach.297

In addition to the crimes contained in the Rome Statute, some of which
are modified in line with customary law in the Act,298 the Act also
includes Grave Breaches of Additional Protocol I. Germany has also taken
this route, and included not only those crimes in the ICC, but also
included others thought to be customary, while also translating the
crimes in the Rome Statute into domestic terminology.299

The most thoroughgoing incorporation of international crimes into
the domestic legal order is Canada’s Crimes Against Humanity and War

295 Finland Progress Report to Council of Europe, Consult ICC/2001 13 Rev., pp. 4--5.
296 For example, Malta (International Criminal Court Act 2002 cha. 4530 section 13),

the United Kingdom (International Criminal Court Act 2002, sections 50, 51),
New Zealand (International Crimes and International Criminal Court Act 2000,
sections 9--12), South Africa (Implementation of the Rome Statute for the
International Criminal Court Act 2002, Act No. 27 of 2002, section 39 and Schedules
1 and 2).

297 International Criminal Court (Consequential Amendments) Act 2002, Act No. 42 of
2002.

298 See, for example, ICC Act, Subdivision E, 268.38, which removes the ‘clearly’ qualifier
from the war crime of causing excessive collateral damage in Article 8(2)(b)(iv) of the
Rome Statute. The limitation in the Elements of Crimes that the actions must be in
the context of a manifest pattern of genocidal conduct or effect destruction
themselves is also not included in the Australian Act; see Gideon Boas,
‘Implementation by Australia of the Statute of the International Criminal Court’
(2004) 2 JICJ 179, 188.

299 Völkersträfgesetzbuch, Federal Gazette 1 (2002) 2254, on which see Gerhard Werle and
Florian Jessberger, ‘International Criminal Justice is Coming Home: The New German
Code of Crimes Against International Law’ (2002) 13 CLF 191; Steffen Wirth,
‘Germany’s New International Crimes Code: Bringing a Case to Court’ (2003) 1 JICJ
151. A very useful explanation of the German approach may be found in Andreas
Zimmermann, ‘Implementing the Statute of the International Criminal Court: The
German Example’, in Lal Chand Vohrah et al. (eds.), Man’s Inhumanity to Man: Essays in
Honour of Antonio Cassese (The Hague: Kluwer, 2003), p. 977.
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Crimes Act.300 After criminalising genocide and crimes against human-
ity, section 4 of the Act defines them as being genocide or crimes against
humanity ‘according to customary international law or conventional
international law or by virtue of its being criminal according to the
general principles of law recognized by the community of nations’.301

War crimes are similarly defined as being war crimes ‘according to cus-
tomary international law or conventional international law applicable
to armed conflicts’.302 These definitions therefore go quite a long way
beyond the Rome Statute, although to ensure that all crimes in the
Rome Statute may be prosecuted, section 4(4) states that ‘for greater cer-
tainty, crimes described in Articles 6 and 7 and paragraph 2 of Article 8
of the Rome Statute are, as of July 17, 1998, crimes according to cus-
tomary international law. This does not limit or prejudice in any way
existing or developing rules of international law’. The exclusion clause
at the end of section 4(4), which is clearly based on Article 10 of the
Rome Statute, thus allows Canadian courts to treat the Rome definitions
as a ground floor of customary law, while allowing them to prosecute
broader customary offences (or broader customary definitions of crime
also included in the Rome Statute) where appropriate.

Turning to non-party States, at least two non-party States -- Indonesia
and Congo (Brazzaville) -- have used the Rome definitions as a basis of
their national legislation.303 The influence of the Rome Statute and the
Elements of Crimes on the US definitions of war crimes in Military
Commission Instruction No. 2 is also palpable.304 The similarity between
the elements of Attacking Civilians in the Instruction and those for the
same crime in the Elements of Crimes for the ICC is unmistakable. There
are also a number of differences in the definitions, but the influence of
the Rome Statute is clear.305

As can be seen from the foregoing, the Rome Statute has had a large
influence on those involved in the drafting of documents dealing with
international crimes, in particular domestic legislation, but also for the

300 Crimes Against Humanity and War Crimes Act, 2000, c. 24. See William A. Schabas,
‘Canadian Implementing Legislation for the Rome Statute’ (2000) 3 YBIHL 337.

301 Crimes Against Humanity and War Crimes Act, section 4(3). 302 Ibid.
303 Indonesia: Law 26/2000, see Kleffner, ‘The Impact of Complementarity’, 110--11; Congo

(Brazzaville), Law 8--98 of 31 October 1998 on the definition and repression of
genocide, war crimes and crimes against humanity. See Jann K. Kleffner, ‘Legislation’
(1999) 2 YBIHL 350, 351. Congo (Brazzaville) ratified the Statute only in May 2004.

304 Department of Defense Military Commission Instruction No. 2, 30 April 2003.
305 Compare Military Commission Order 2, p. 5 with ICC-ASP/1/3, Elements for

Article 8(2)(b)(i).
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ICTY and at times the ICTR. The Rome Statute now appears to be forming
the default definitions of international crimes when new documents are
drafted. As was investigated in chapter 2, one of the reasonable critiques
of universal jurisdiction (or passive personality jurisdiction) is that it can
subject a defendant to a multiplicity of different sets of norms, and the
practice of States in prosecuting international crimes has shown that at
times different standards have been applied. The creation of a relatively
standard set of definitions which appears to be gaining currency as, if
nothing else, the first source of reference for those needing to define
jurisdiction over international crimes, does provide an answer to such
critiques. Although a person may be subject to a number of different
fora for trial (in particular, if universal jurisdiction is being asserted),
the law is relatively uniform and discoverable. That, so long as fair trial
rights are upheld, largely exhausts what a defendant can legitimately
claim prior to conviction.306 The move towards harmonisation, however,
must also be appraised with reference to what the harmonised law is.

Conclusion

As we reach the end of this part, it is worthwhile recapitulating some
of the conclusions we have reached so far. As we saw earlier, many of
the problems involved in prosecuting international crimes are by no
means new. The gathering of evidence, and the questions of fairness in
relation both to unfair trials for enemy nationals and undue lenience
for home nationals have been quite consistent problems in the pros-
ecution of international crimes -- that is, when such crimes have been
prosecuted. The vast majority of international crimes have not been pros-
ecuted. There have been a number of reactions to this at the national
level, including the development of universal jurisdiction and, in some
instances, duties to prosecute international crimes. Universal jurisdic-
tion has nonetheless been controversial, and duties to prosecute have
mostly been ignored.

At the international level, there has been a number of developments,
beginning in the first half of the twentieth century, in particular at the
Nuremberg and Tokyo IMTs. The second wave of international develop-
ment came about in the 1990s. Although a year before the start of that
decade, the question of an international criminal court was revived,
there was little impetus behind such a project. This changed after the

306 If convicted, there are, naturally, a number of prisoners’ rights which come into play.
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creation of the two ad hoc international criminal Tribunals by the Secu-
rity Council. The ICTY and ICTR showed that international criminal pros-
ecution was possible, and provided a wealth of practice, which either
framed the debate for an international criminal court or was taken as
providing the answer to some of the problems. It would have been pre-
mature to assert that there was a comprehensive regime of international
criminal law enforcement at the time.307 Almost all the developments
were ad hoc reactions to particular situations.

This could be seen to change with the creation of the International
Criminal Court (ICC) in 1998. Although the ICC does not have a univer-
sal bailiwick,308 among its parties it can be said to create a regime of
international criminal law enforcement. The ICC is a prospective mech-
anism designed to endow the prosecution of international crimes at the
national or international level with a set of norms and decision mak-
ing processes.309 The creation of a Prosecutor with powers to initiate
investigations proprio motu creates a role in which an independent inter-
national official with quite wide powers is given authority by the States
party to the Statute authority to oversee their prosecutions of interna-
tional crimes and, should they be remiss, take remedial action which
will ensure the prosecution of offences. This trigger mechanism is per-
haps what singles out the ICC regime from almost all other regimes of
international oversight, which require some form of trigger from out-
side the institution itself, and is the hallmark of a strong supranational
streak in the ICC. This could lead to a strong regime being created -- at
the very least, one which fulfils the criterion of effectiveness prevalent
in regime theory.

That said, the evidence (and suspect) gathering powers of the ICC are
not especially strong,310 and the strong complementarity regime of the
ICC means that it will not, and is not intended to, take the lead role in
the prosecution of international crimes; that role is for domestic courts.
This is something well understood by the first Prosecutor of the ICC,
Luis Moreno Ocampo, who has carefully set a path for the ICC which is

307 Lyal Sunga, for example, judiciously entitled his 1997 work The Emerging System of
International Criminal Law; Lyal S. Sunga, The Emerging System of International Criminal
Law (The Hague: Kluwer, 1997).

308 The Security Council can pass any situation in the world to the ICC, though, under
Article 13(b) of the Rome Statute.

309 Indeed, one which also defines the relationship between national and international
courts through complementarity.

310 Although the ICC’s rights here are not as strong as those enjoyed by the ICTY and
ICTR, they are stronger than traditional inter-State co-operation.
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designed to maximise its practical role given its powers, while attempt-
ing to demonstrate to sceptical States that the ICC will not adopt an
unfriendly attitude to them. This has been done by his reassurances
that he will not be seeking to push the boundaries of the principle of
complementarity, his creation of contacts with prosecutors in States and
his attempts to obtain State co-operation and consent to early investiga-
tions such as those in the DRC and Uganda.

It is true that the regime set up in the Rome Statute is not a global
one, although it has had some effects on non-parties, for two reasons.
The first is that the ICC is the living embodiment of the ideals set out in
its preamble, inter alia, ‘such grave crimes threaten the peace, security
and well-being of the world’, ‘the most serious crimes of concern to
the international community as a whole must not go unpunished and
that their effective prosecution must be ensured by taking measures at
the national level and by enhancing international cooperation’ and that
preventing impunity will ‘contribute to the prevention of such crimes’.311

The creation of a permanent international body which embodies such
values cannot but assist in serving to entrench those values, and affect
behaviour.312 These processes are traditionally referred to in relation to
parties to an international institution; however, this process can also
spill over. For example, it is clear that the experience of the EU was part
of the inspiration for the transformation of the Organisation of African
Unity (OAU) into the more strongly integrationist African Union (AU). The
creation of the ICTY and ICTR doubtlessly spurred the creation of an ICC
with far broader geographic jurisdiction, partly as the ideals embodied
in those institutions appealed to a number of important international
actors.

The spill-over effects of the ICC are also a function of the fact that
it has some jurisdiction over non-party State nationals (when they com-
mit crimes on States parties’ territories or the Security Council passes
jurisdiction to the ICC). This has led some non-party States to adopt leg-
islation ensuring that they could prosecute international crimes. It has
also, however, led to some States taking action to ensure that the ICC

311 Rome Statute Preamble, paras. 3,4,5; see Otto Triffterer, ‘Preamble’, in Otto Triffterer
(ed.), Commentary on the Rome Statute of the International Criminal Court (Baden-Baden:
Nomos, 1999), p. 1, pp. 9--12; Slade and Clark, ‘Preamble and Final Clauses’, 426--27.

312 See Andreas Hasenclever, Peter Mayer and Volker Rittburger, Theories of International
Regimes (Cambridge: Cambridge University Press, 1997), pp. 142--8. On the ICC, see
David Wippman, ‘The International Criminal Court’, in Christian Reus-Smit, The
Politics of International Law (Cambridge: Cambridge University Press, 2003), p. 151,
pp. 152--3.
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could not obtain custody of any of its nationals irrespective of whether
they were prosecuted. These latter developments relate to Article 98(2)
and militate against any triumphalism. That there has been some third-
party effect of the ICC, and the fact that the ideals it embodies have been
entrenched for States party does not mean that the regime of interna-
tional criminal law enforcement is truly global, or likely to become so
soon. But there are signs of slow progress in this direction. Nonetheless,
the fact that international crimes around the world cannot be prose-
cuted equally raises the possible critique of selective enforcement of the
law, which is investigated in chapter 4.

Finally, in respect of the legitimate concern some have that universal
jurisdiction could lead to an arbitrary determination of substantive law,
there is evidence that at the least, the Rome Statute is being seen as
the starting point for definitions of international crimes. Although har-
monisation in such definitions is to be welcomed, this response should
not be uncritical, as we also need to evaluate the harmonised law.
Chapters 5 and 6 will be dedicated to doing just that, as part of a broader
discussion of the legitimacy of this regime in part II of the book.





Part II Evaluating the regime





4 Selectivity in international
criminal law

Since we have discussed the emergence of a regime of international
criminal law enforcement, it is now time to appraise it. There are various
ways in which the regime may be evaluated. It is possible, for example,
to approach the regime from the point of view of its ability to protect
the human rights of defendants.1 Although a fruitful line of enquiry,
this is not the framework adopted in this book. The method adopted
here will be one derived from the rule of law. This seems particularly
suited for investigating a legal regime, in that the rule of law is ‘an
important virtue which legal systems should possess’.2

What selective enforcement involves

Timothy McCormack rightly notes that ‘there is a dual selectivity on the
part of the international community. This selectivity is first found in
relation to the acts the international community is prepared to charac-
terise as “war crimes” and secondly, in relation to the particular alleged
atrocities the international community is prepared to collectively pros-
ecute.’3 Chapters 5 and 6 will deal with issues related to the former cri-
tique. This chapter deals with the second part of McCormack’s critique,
selectivity ratione personae, although discussion will not be limited solely
to collective efforts at prosecution.

1 Colin Warbrick, ‘International Criminal Courts and Fair Trial’ (1998) 3 JACL 745;
Salvatore Zappalà, Human Rights in International Criminal Proceedings (Oxford: Oxford
University Press, 2003).

2 Joseph Raz, ‘The Rule of Law and Its Virtue’, in Joseph Raz, The Authority of Law: Essays
on Law and Morality (Oxford: Clarendon, 1970), p. 210, p. 211.

3 Timothy L. H. McCormack, ‘Selective Reaction to Atrocity’ (1996--1997) 60 Albany Law
Review 681, 683.
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Kenneth Kulp Davis helpfully explains what selectivity means: ‘when
an enforcement agency or officer has discretionary power to do nothing
about a case in which enforcement would be clearly justified, the result
is a power of selective enforcement. Such power goes to selection of
parties against whom the law is enforced. Selective enforcement may
also mean selection of the law that will be enforced; an officer may
enforce one statute fully, never enforce another and pick and choose in
enforcing a third.’4

Selective enforcement of the law is not inherently wrong. The idea
of prosecutorial discretion is established in many legal systems, in par-
ticular those in the Common Law or French-styled ‘civilian’ systems.5 In
‘civilian’ systems following the German model the legalitätprinzip notion-
ally requires the mandatory prosecution of all offences, but in practice
there are frequent exceptions, in particular for minor offences.6

The reason for the legalitätprinzip is a worthy one: that political influ-
ence or expediency should not interfere with the equal application of
the law.7 However, as Kai Ambos notes, practicality means that ‘[e]ven
if a strict mandatory prosecution is called for there are mechanisms
of factual discretion since no criminal justice system has nowadays the
capacity to prosecute all offences no matter how serious they are’.8 The
question is therefore not whether selective prosecution should occur, as
it is essentially impossible that it does not, but when selective enforce-
ment is unacceptable.9 One answer would be when there is a duty to

4 Kenneth Kulp Davis, Discretionary Justice: A Preliminary Enquiry (Baton Rouge: Louisiana
State University Press, 1969), p. 163.

5 See Brian A Grossman, ‘The Role of the Prosecutor in Canada’ (1970) 18 AJCL 498;
Robert Vouin, ‘The Role of the Prosecutor in French Criminal Trials’ (1970) 18 AJCL 483;
Shigemitsu Dando, ‘System of Discretionary Prosecution in Japan’ (1970) 19 AJCL 518.
For an excellent study of prosecution in regulatory agencies in the United Kingdom,
see Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency
(Oxford: Oxford University Press, 2003). In relation to police discretion, see Mike
McConville, Andrew Sanders and Roger Leng, The Case for the Prosecution (London:
Routledge, 1991). For comparison, see more generally the country reports in Louise
Arbour, Albin Eser, Kai Ambos and Andrew Sanders (eds.), The Prosecutor of a Permanent
International Criminal Court (Freiburg: edn. iuscrim, 2000), pp. 197--493 and Kai Ambos,
‘Comparative Summary of the National Reports’, in Arbour et al. (eds.), The Prosecutor of
a Permanent International Criminal Court (Freiburg: edn. iuscrim, 2000), p. 495, pp. 505--9.

6 See, for example, Ambos, ‘Comparative Summary’, pp. 507--9; Hans-Heinrich Jescheck,
‘The Discretionary Powers of the Prosecuting Attorney in West Germany’ (1970) 18 AJCL
508; Joachim Herrmann, ‘The German Prosecutor’, in Kenneth Kulp Davis, Discretionary
Justice in Europe and America (Urbana: University of Illinois Press, 1976), p. 17.

7 Herrmann, ‘The German Prosecutor’, p. 18. 8 Ambos, ‘Comparative Summary’, p. 525.
9 Davis, Discretionary Justice, pp. 167--8.
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prosecute all such offences. It should not be forgotten that whenever a
crime goes unpunished, there is an unrighted wrong to the victim and
to the relevant society.

The critique of selective enforcement relates at the more general level
to arbitrariness, part of which is taking irrelevant criteria into account.10

This also includes discrimination, which is the taking into account
of irrelevant and illegitimate criteria.11 This includes cases where a
political body interferes with a duly authorised prosecutor applying
standards applied to all other cases. The underlying value implicated
is equality: equality before the law and before courts and tribunals.
This is a right accepted at the international level12 and is clearly an
appropriate criterion against which to evaluate a criminal enforcement
regime.13

There are two aspects of selectivity ratione personae; the first legal-, the
second legitimacy-based. The legal element of selectivity challenges was
explained by the Appeals Chamber of the ICTY in the Čelebíci appeal.
In the course of rejecting Esad Lanďzo’s claim that enforcement was
unfairly selective the Appeals Chamber enunciated a general test for
a plea of selective enforcement to be accepted at the ICTY. The test
was enunciated as requiring the bringing of evidence ‘(i) establishing an
unlawful or improper (including discriminatory) motive for the prosecu-
tion and (ii) establishing that other similarly situated persons were not
prosecuted’.14 This is a high threshold, similar to that usually adopted
in common law systems.15

Proving a motive in particular is very difficult, although an improper,
(or unlawful) motive may be evidenced by showing that the prosecu-
tor has violated his or her duty of impartiality.16 The ICTY, ICTR and

10 Keith Hawkins, ‘The Use of Legal Discretion Perspectives from Law and Social Science’,
in Keith Hawkins, The Uses of Discretion (Oxford: Clarendon, 1992), p. 11, p. 16.

11 Loraine Gelsthorpe and Nicola Padfield, ‘Introduction’, in Loraine Gelsthorpe and
Nicola Padfield (eds.), Exercising Discretion: Decision Making in the Criminal Justice System
and Beyond (Portland, OH: Willan, 2003), p. 1, p. 5.

12 See Articles 14 and 26 ICCPR and Article 21(3) Rome Statute.
13 Andrew Ashworth, The Criminal Process: An Evaluative Study (Oxford: Oxford University

Press, 2nd edn., 1999), p. 58.
14 Prosecutor v. Delalíc, Mucíc, Delíc and Lanďzo, Judgment, IT-96-21-A, 20 February 2001

(̌Celebíci Appeal), para. 611.
15 On which, see Peter Krug, ‘Prosecutorial Discretion and its Limits’ (2002) 50 AJCL

643; Margaret McGhee, ‘Prosecutorial Discretion’ (2000) 99 Georgetown Law Journal
1057; Wayne R. LaFave, ‘Prosecutorial Discretion in the United States’ (1970) 18
AJCL 532.

16 This seems to be the upshot of paras. 602--603 of the Čelebíci Appeal.
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ICC prosecutors all have an obligation to be independent, and not take
instruction from any outside source.17 This standard concentrates on
the prosecutor rather than those defining the jurisdiction. It would
not have been possible, for example, for Lanďzo to argue in the Čelebíci
appeal that he could not be prosecuted because no similar tribunal had
been set up by the Security Council for Chechnya, for example.18 The
Čelebíci Appeal decision expressly noted that ‘in many criminal justice
systems, the entity responsible for prosecutions has finite financial and
human resources and cannot realistically be expected to prosecute every
offender which may fall within the strict terms of its jurisdiction’.19 The
Appeals Chamber thus put the focus on the charging stage, rather than
the earlier stage of defining a court’s jurisdictional ambit.

Selectivity, legitimacy and the rule of law

The relatively narrow legal limits placed on prosecutorial discretion do
not exhaust the ways in which selectivity is used to critique interna-
tional criminal law. A broader legitimacy/rule of law-based evaluation
can be made of international criminal law. Gerry Simpson notes that
‘each war crimes trial is an exercise in partial justice to the extent that
it reminds us that the majority of war crimes remain unpunished. If
Yugoslavia, why not Somalia, if Rwanda, why not Guatemala?’20 Similar
concerns have also led to sharp comments from the more positivistically
inclined. Alfred Rubin makes the point pithily: ‘[u]nless the law can be
seen to apply to George Bush (who ordered the invasion of Panama)
as well as Saddam Hussein (who ordered the invasion of Kuwait) . . .
it will seem hypocritical again.’21 In a similar key, Ian Brownlie has
recently lamented: ‘political considerations, power and patronage will
continue to determine who is tried for international crimes and who
not.’22 What these critiques share is an ideal of legitimacy and the rule of
law.

17 Article 16(2) ICTY Statute, Article 15(2) ICTR Statute, Article 42(1) Rome Statute.
18 Indeed, the broader point was also mentioned by the Čelebíci Appeal, para. 618, that

the appropriate remedy to a valid claim of selective enforcement of such serious
crimes as international crimes is not the overturning of conviction.

19 Čelebíci Appeal, para. 602, emphasis added.
20 Gerry Simpson, ‘War Crimes: A Critical Introduction’, in Timothy L. H. McCormack

and Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches
(The Hague: Martinus Nijhoff, 1997), p. 1, pp. 8--9.

21 Alfred P. Rubin, ‘International Crime and Punishment’ (Fall 1993) 34 NI 73, 74.
22 Ian Brownlie, Principles of International Law (Oxford: Oxford University Press, 6th edn.,

2003), p. 575.



s e l e c t i v i t y i n i n t e r n a t i o n a l c r i m i n a l l aw 195

The classic definition of the rule of law is Lon Fuller’s:

(1) a system of governance operates through general norms, and all or most of the
norms partake of the following properties: (2) they are promulgated to the people
who are required to comply with them; (3) they are prospective rather than
retrospective; (4) they are understandable rather than hopelessly unintelligible;
(5) they do not contradict each other and do not impose duties that conflict; (6)
they do not impose requirements that cannot possibly be fulfilled; (7) they persist
over substantial periods of time, instead of being changed with disorienting
frequency; and (8) they are generally given effect in accordance with their terms,
so that there is a congruence between the norms as formulated and the norms
as implemented.23

Some of these aspects, such as the prohibition on retroactivity, are
expressly included in the Rome Statute (Article 22). In this chapter, the
focus of debate will be on two criteria, that of generality of norms and
of congruence between the norms and their application. Criminal law’s
claims to legitimacy is undermined when the law is neither general,
nor applied evenhandedly. When a law, general on its face, is in practice
enforced only against a group or groups, the effect is the same as if it
were targeted at those groups by its terms. As Andrew Ashworth notes,
it is insufficient to simply look at the law as written: ‘we must [also]
consider the interaction between the law itself and the discretion in the
criminal process if we are to understand the social reality of the criminal
law.’24 In practical terms, the criteria of generality and enforcement in
accordance with the law’s terms are linked.

These requirements are related to equality. There are few who would
claim that as a desideratum, equality of application of the law is inappro-
priate. Equality of application is by no means exhaustive of the critical
principles that ought to be applied to the law, but it is an immensely
important one.25 Equality of enforcement is one of the principles of
justice to which Herbert Hart was prepared expressly to adhere. He
described a principle of natural justice as one which is designed to
‘secure that the law is applied to all those and only those who are alike
in the relevant respect marked out by the law itself’.26

23 Lon L. Fuller, The Morality of Law (New Haven: Yale University Press, revised edn., 1969),
chapter 3, as summarised in Matthew H. Kramer, ‘On The Moral Status of the Rule of
Law’ (2004) 63 CLJ 64, 64. Unlike with Fuller, however, the rule of law is not used here
as a test for the existence of a legal system, but a means of appraising the regime
described in chapter 3.

24 Andrew Ashworth, Principles of Criminal Law (Oxford: Oxford University Press, 4th edn.,
2003), p. 9.

25 See Ashworth, The Criminal Process, p. 166.
26 Herbert L. A. Hart, The Concept of Law (Oxford: Clarendon, 2nd edn., 1994), p. 160.
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In a similar fashion, and although he separates equality from the rule
of law, Joseph Raz accepts that ‘the actions of the police and the pros-
ecuting authorities can subvert the law. The prosecution should not be
allowed, for example, to decide not to prosecute for commission of cer-
tain crimes, or for crimes committed by certain classes of offenders.’27

Martin Loughlin also notes that ‘as an operative system of rules, legal
judgment is quite distinct from political decision making’.28 Selective
enforcement blurs the difference between the two, as it fails to focus on
the ‘relevant aspect marked out by the law itself’, taking into account
other factors, such as the political repercussions of an action, and under-
cutting the general applicability of the law.29 As far back as Aristotle,
discomfort with taking external political reasons into account in legal
decision making can be seen.30

Thomas Franck’s version of legitimacy, which is perhaps the most
developed conception of legitimacy at the international level, involves
similar principles of coherence and consistency: ‘A rule is coherent when
its application treats like cases alike and when the rule relates in a prin-
cipled fashion to other rules of the same system. Consistency requires
that a rule, whatever its content be applied in a “similar” or “applicable”
instance.’31 Although Broomhall criticises Franckian legitimacy as being
‘incapable of explaining compliance in an adequate way’,32 this is not a
reason for rejecting consistency, or the rule of law, which is not solely
of instrumental value for ensuring compliance,33 but a virtue to which
a legal system ought to aspire, on the basis of the protection either of
liberty or of equality.34

There are objections to use of concepts, including legitimacy, which
are derived from the rule of law. One is that rule of law standards

27 Raz, ‘The Rule of Law’, p. 218.
28 Martin Loughlin, Sword and Scales (Oxford: Hart, 2000), p. 70.
29 For an excellent discussion of the relationship of law and politics in international

criminal law, see Gerry Simpson, ‘Politics, Sovereignty, Remembrance’, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent International Criminal
Court: Legal and Policy Issues (Oxford: Hart, 2004), p. 47, pp. 48--50.

30 See Aristotle, Nicomachean Ethics (Harmondsworth: Penguin, 1976), p. 181 ‘all the law
considers . . . is the difference caused by the injury’.

31 Thomas M. Franck, Fairness in International Law and Institutions (Oxford: Oxford
University Press, 1995), p. 38.

32 Bruce Broomhall, International Justice and the International Criminal Court: Between
Sovereignty and the Rule of Law (Oxford: Oxford University Press, 2003), p. 191.

33 Accord Franck, Fairness, p. 38.
34 N. E. Simmonds, ‘Straightforwardly False: The Collapse of Kramer’s Positivism’ (2004)

63 CLJ 98, 124--5.
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were developed to deal with national affairs, and that therefore they are
not appropriate for appraising international law.35 Although some have
applied rule of law standards to international law,36 it might be thought
that ‘it is unsuitable and irrelevant’ to do so.37 There are strong reasons
for rejecting such a contention in relation to the regime of international
criminal law enforcement. International criminal law deals with the
criminal prosecution of individuals, in a similar manner to that which
occurs at the domestic level. The regime to be appraised also envisages
a role for both domestic and international courts, so applying different
standards to the national and international level would be inconsistent.

A further reason for the use of the rule of law as a basis for discussion
is that it is a form of immanent critique.38 One of the frequent refrains
heard in trials of international crimes, especially in international fora,
is the importance of the rule of law. Justice Jackson’s opening speech
at Nuremberg, which embodies many of the ideals often claimed for
international criminal law, contains a ringing endorsement of the rule
of law: ‘the rule of law in the world, flouted by the lawlessness incited
by these defendants had to be restored at the cost to my country of
over a million casualties, not to mention those of other nations. I can-
not subscribe to the perverted reasoning that society may advance and
strengthen the rule of law by the expenditure of morally innocent lives,
but that progress in the law may never be made at the price of morally
guilty lives.’39 This is not to say that trials of international crimes are
inherently liberal affairs,40 as they are not.41 But where such invoca-
tions are made, attempts may be made to hold trials up to their own
self-proclaimed standards. As Jackson also said, ‘the record on which we
judge these defendants today is the record on which history will judge

35 An example might be John Rawls’ rejection of applying his Theory of Justice at the
international level, in John Rawls, The Law of Peoples (Cambridge, Mass.: Harvard
University Press, 1999).

36 For example, Ian Brownlie, The Rule of Law in International Affairs: International Law at the
Fiftieth Anniversary of the United Nations (The Hague: Martinus Nijhoff, 1998); Arthur
Watts, ‘The International Rule of Law’ (1993) 36 GYBIL 15.

37 Brownlie, The Rule of Law, p. 213. It should be noted that Brownlie disagrees with such
a position.

38 On which, see Susan Marks, The Riddle of All Constitutions (Oxford: Oxford University
Press, 2000), pp. 25--8.

39 1 Trial of Major War Criminals, Nuremberg, p. 81.
40 Gary J. Bass, Stay the Hand of Vengeance: The Politics of War Crimes Trials (Princeton:

Princeton University Press, 2000), p. 8.
41 Frédéric Mégret, ‘The Politics of International Criminal Law’ (2003) 14 EJIL 1261,

1268--9.
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us tomorrow. To pass these defendants a poisoned chalice is to put it to
our lips as well.’42

International criminal law is more susceptible to claims of unfair
selectivity than domestic law. This not just because international crimi-
nal law is more selectively enforced than domestic law (although it is).
Arguments about selectivity strike at the rhetoric of international crim-
inal law and its institutions. Jurisdiction over international crimes is
said to be universal, jurisdiction over all international crimes inheres in
all States. Universal jurisdiction is justified on the basis that it is in the
common interest that those who commit international crimes be pun-
ished. This is why States can prosecute such crimes no matter where
they occur, and by whom they are committed.43

The corollary of this is that international criminal law is intended
to apply universally, to all people, powerful and weak, rich and poor.
Accusations of selective enforcement involve allegations that, contrary
to Justice Jackson’s statement at Nuremberg that ‘[t]he wrongs which
we seek to condemn and punish have been so calculated, so malignant
and so devastating, that civilisation cannot tolerate their being ignored,
because it cannot survive their being repeated’44 such crimes can be
ignored where it is considered politically expedient to do so. Modern
claims that international crimes are ‘crimes against peace and security
of mankind’45 or that ‘such grave crimes threaten the peace, security
and well-being of the world’46 show that this idiom is both current, and
symbiotic with international criminal law.

Bruce Broomhall is at times critical of attempts to use the rule of law
in international criminal law, noting that ‘there is no great difficulty in
judging international criminal law by the rule of law’s formal aspects
[such as] prospectivity [and] clarity . . . the rule of law is more than just
a bundle of formal qualities. It is also generally understood as a prac-
tice and to call at the international level, for the consistent, impartial
practice implied by the concept raises profound difficulties, at least as
the international system currently exists and is likely to develop.’47 At
other times, Broomhall seems unwilling to reject the relevance of consis-
tency and impartiality entirely, noting at an early stage that impartial,

42 1 Trial of Major War Criminals, Nuremberg, p. 51.
43 Rosalyn Higgins, Problems and Process: International Law and How We Use It (Oxford:

Oxford University Press, 1994), pp. 58--9.
44 1 Trial of War Criminals, Nuremberg, p. 49.
45 In the International Law Commission’s words.
46 Rome Statute, preamble. 47 Broomhall, International Justice, p. 54.
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non-discriminatory application of the law is part of the ‘formal’ aspect of
the rule of law.48 Later, Broomhall comments that ‘the concepts of rule
of law, accountability, and legality can be expected to form an increas-
ingly entrenched part of international discourse as a standard of legit-
imacy’.49 Insofar as Broomhall’s concerns remind us that the interna-
tional system is not one conducive to systematic enforcement, this is
correct. But the undoubted difficulty of achieving perfect compliance
with the rule of law does not justify a rejection of the desirability of
consistency. It simply means that it is harder to achieve than at the
national level.

‘Victor’s justice’, tu quoque and selectivity

There are two other frequently made arguments about trials of interna-
tional crimes that tend to include selectivity claims. The first of these,
‘victor’s justice’, can be dealt with quite quickly.50 Claims of victor’s jus-
tice are of an omnibus nature, involving a number of interlinked claims.
The first is that the trial itself is unfair, in the sense of being biased in
favour of the prosecution.51 The second claim is that criminal acts were
also committed by the prosecuting power (tu quoque), which is discussed
below. The third claim is one of selectivity, that those offences commit-
ted by representatives of the prosecuting power are not being prosecuted,
and thus the trial reflects the disparity in power between the prosecut-
ing State and the defendants, who were defeated in the conflict to which
the prosecution relates.

Although as a legal defence tu quoque per se has been all but laid to
rest by the Kupreskíc Case,52 it remains relevant in two ways. The first is
to question the applicable law.53 When an enemy State is prosecuting a
person and both sides engaged in a questionable practice, but prosecu-
tions have not been brought by a State against its own nationals for the

48 Broomhall, International Justice, p. 4.
49 Broomhall, International Justice, p. 189. Broomhall also notes that Franckian versions of

legitimacy are very similar to rule of law ideals.
50 A useful explanation of the claim may be found in Bass, Stay the Hand, pp. 8--16.
51 See, for example, 1 Trial of Major War Criminals, Nuremberg, p. 51; Richard H. Minear,

Victor’s Justice: The Tokyo War Crimes Trial (Princeton: Princeton University Press, 1971),
pp. 74--124; Bass, Stay the Hand, pp. 15--16. As this is a form of evaluation linked to fair
trial, it falls beyond the scope of this work.

52 Prosecutor v. Kupreskíc, Kupreskíc, Josipovíc, Papíc and Santíc, Judgment, IT-95-16-T, 14
January 2000, paras. 511--520.

53 For an excellent discussion of tu quoque, see René Provost, International Human Rights
and Humanitarian Law (Cambridge: Cambridge University Press, 2002), pp. 227--35.
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conduct, there is scope for raising selectivity in an oblique fashion.
The argument is that of the faux naïf: if the action was a crime, then
doubtlessly the prosecuting States would prosecute its own nationals,
too. As they have not, it must be that the conduct was not considered
to be unlawful. The prosecuting State is then left with the choice
of accepting that this is the case or admitting that prosecutions are
indeed selective.

One of the few cases facing this issue squarely is In re Burghoff.54

Burghoff was being tried after the Second World War in the Nether-
lands for shooting hostages, partly as a reprisal. He was convicted and
appealed. Dealing with the fact that the US Military Manual (and to
a lesser extent the British one) allowed for hostage taking, the Nether-
lands Special Court of Cassation responded that ‘[s]uch provisions . . . can
only be described as regrettable and arbitrary violations of the accepted
norms. It goes without saying that it would be contrary to all principles
of law to hold a given act lawful if committed by an Allied soldier and to
punish it as a war crime if committed by a German soldier.’ The Court
continued that it did not know of any examples of US forces taking
hostages but, if they had, they would have been war crimes.55 Despite
the strong endorsement of the importance of generality of norms, it
might be noted that the Court was referring to hypothetical actions by
Allies, not actual actions by Dutch nationals.

Where concrete actions by nationals are suggested, the reasoning for
rejecting allegations of selective enforcement become more blurred.
The most famous invocation of this type of tu quoque was by Otto
Kranzbühler, on behalf of Karl Dönitz at Nuremberg.56 Kranzbühler per-
suaded Chester Nimitz, Commander in Chief of the US Pacific Fleet, to
answer an interrogatory relating to the exercise of unrestricted subma-
rine warfare by the United States in the Pacific sphere. Nimitz agreed
that the policy was to wage warfare on such a basis.57 The judgment
on Dönitz for waging unrestricted submarine warfare against neutrals
was rather confused.58 Despite asserting that his actions violated inter-
national law ‘in view of all the facts proved and in particular of an order
of the British Admiralty announced on 8 May 1940, according to which

54 In re Burghoff 16 AD 551. 55 In re Burghoff, p. 552.
56 Telford Taylor, The Anatomy of the Nuremberg Trials (London: Bloomsbury, 1993),

pp. 566--8.
57 18 Trial of Major War Criminals, Nuremberg, pp. 26--8.
58 Telford Taylor goes as far as to describe it as ‘absurd’, Taylor, The Anatomy, p. 631.
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all vessels should be sunk at night in the Skagerrak, and the answers
to interrogatories by Admiral Nimitz stating that unrestricted subma-
rine warfare was carried on in the Pacific Ocean by the United States
from the first day that nation entered the war, the sentence of Dönitz
is not assessed on the ground of his breaches of the international law
of submarine warfare.’59 In other words, an unsatisfactory compromise
between the judge at Nuremberg (Francis Biddle) who thought Dönitz
deserved an acquittal on this charge, and those wanting him convicted,
meant that he was convicted, but not sentenced for it.60

The second form of tu quoque is to attempt to delegitimise the process
by bringing to light offences that can be placed at the door of the prose-
cuting States. Many States have, at some point or another, been involved
in conduct that falls foul of international law. Examples of such activ-
ities include the Vichy regime in France, as well as France’s record in
Algeria, the United States in Vietnam and in the Abu Ghraib prison in
Iraq, and Europe’s record in the colonial period. It is safe to say that
most States view reminders of these events as embarrassing. Those sus-
pected of international crimes use tu quoque allegations, or the threat of
them, as either a means of scaring States off from prosecuting, for fear
of charges of hypocrisy, or as a tactic to delegitimise the proceedings
when they occur.

An example comes from the Pinochet affair. When General Pinochet
issued his first statement after being arrested at the behest of Spain,
he took little time to remind the Spanish of their own activities, and
response to them, under the Franco regime, saying ‘in challenging
Chile’s reconciliation, Spain ignores its own past. It denies to us the path
which it followed. Spain left the Franco years with no recriminations.’
To add insult to injury, he continued by referring to when ‘our own
country obtained its freedom from Spanish colonial domination’.61 This
claim has had some impact on decision makers; for example, in arguing
against prosecuting the Kaiser after the First World War, Austin Cham-
berlain is reported to have said that ‘his defence will be our trial’.62 Some

59 Nuremberg IMT, Judgment and Sentence, (1947) 41 AJIL 172, p. 305.
60 Other similar assertions of tu quoque in this manner (but not successfully) include

US v. von List (The Hostages Trial) VIII LRTWC 32, p. 63; US v. von Leeb (The High Command
Trial) XII LRTWC 1, pp. 64, 88.

61 BBC News, ‘General Pinochet’s Statement in Full’, 8 November 1988, available at
http://news6.tdho.bbc.co.uk/hi/english/uk/newsid%F209000/209742.stm.

62 Quoted in Simpson, ‘Politics’, p. 49.
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have claimed that the reason that members of the Saddam Hussein gov-
ernment were not pursued for war crimes after the 1990--1 Gulf conflict
was a fear of allegations about Allied conduct in the conflict.63

Perhaps the classic example of the use of tu quoque and associated
arguments of selectivity to attack the legitimacy of the prosecution is
the controversial ‘defence of rupture’ developed by Jacques Vergès and
given its most notorious enunciation in the trial of Klaus Barbie.64 The
defence was to attack the actions of the prosecuting State. In the Barbie
Case, this focused primarily on France’s role in Algeria and Indochina.65

As the prosecution of Paul Aussaresses in 2002 showed, invoking Algeria
still strikes at a raw nerve in France. Aussaresses, a retired French General
wrote of torturing Algerians during the Algerian War. He could not be
prosecuted for those offences, as they had been amnestied in 1962, so
he was prosecuted for complicity in justifying war crimes.66 Running a
defence of rupture is unlikely to either endear the lawyer or the client
to the court, or obtain an acquittal, but the real audience is not the
bench: it is public opinion, either in the prosecuting State or, and more
usually, in third States. Such a defence can fall on sympathetic ears.67 If
it did not, the claim would not be made so frequently.

Selectivity in international criminal law

Although the emergence of the international criminal law regime can
be dated to the 1990s, the creation of the regime occurred against a back-
drop of claims of selective enforcement of the law. To evaluate the regime
fully, it is necessary to look at developments prior to that date, to see
the extent to which the modern regime represents an improvement over
what went before. State practice reveals highly selective enforcement of

63 David A. Martin, ‘Reluctance to Prosecute War Crimes: Of Causes and Cures’ (1994) 34
VJIL 255, 259.

64 Fédération Nationale des Déportes et Internes Résistants et Patriots v. Barbie (1985) 78 ILR 125.
65 Vergès’ strategy is the subject of Guyora Binder, ‘Representing Nazism: Advocacy and

Identity in the Trial of Klaus Barbie’ (1989) 99 Yale LJ 1321. His strategy drew strong
condemnation from, for example, Alain Finkielkraut; Alain Finkielkraut (Roxanne
Lapidus trans.), Remembering in Vain: The Klaus Barbie Trial and Crimes Against Humanity
(New York: Columbia University Press, 1992).

66 See Adam Jones, ‘Introduction: History and Complicity’, in Adam Jones (ed.), Genocide,
War Crimes and the West (London: Zed Books, 2004), p. 1, p. 6 and Raphaëlle Branche,
‘Torture and Other Violations of the Law by the French Army During the Algerian
War’, in Adam Jones (ed.), Genocide, War Crimes and the West (London: Zed Books, 2004),
p. 134.

67 Finkielkraut, Remembering in Vain, pp. 36--7.
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international crimes, at least until recently.68 This has occurred in var-
ious ways. The Acts brought in by the United Kingdom and Australia
for prosecution of offences committed in the Second World War effec-
tively prevent Allied actions being prosecuted.69 The UK War Crimes Act
1991 was brought in to deal with Axis offenders found in the United
Kingdom, and jurisdiction is limited to offences committed ‘in a place
which at the time was part of Germany or under German occupation’.70

Although this could notionally cover alleged Allied offences such as the
bombing of Dresden, the possibility of such charges is beyond remote.

The Australian War Crimes Amendment Act of 1988 was expressly
selective, limiting jurisdiction to the European sphere of the Second
World War,71 where few Australians fought. Earlier drafts, which could
possibly have been used to prosecute Australians, were rejected.72

Although both the UK and Australian Acts have now been supplemented
by International Criminal Court Acts for more modern offences, the
problem remains for offences prior to the entry into force of those acts,
both of which apply only prospectively. The Canadian War Crimes and
Crimes Against Humanity Act permits prosecution for offences prior to
the Act’s coming into force so long as the offences were customary at the
time of commission.73 However, this is possible only for offences commit-
ted outside Canada. Allegations of offences committed in Canada (such
as suggestions that forcible transfers of Aboriginal children in the 1950s
amount to international crimes)74 are not cognisable under the Act.

68 See Timothy L. H. McCormack, ‘Their Atrocities and Our Misdemeanours: The
Reticence of States to Try Their “Own Nationals” for International Crimes’, in Philippe
Sands and Mark Lattimer (eds.), Justice for Crimes Against Humanity (Oxford: Hart, 2003),
p. 107.

69 For an overview, see Gillian Triggs, ‘National Prosecutions of International Crimes and
the Rule of Law’, in Helen Durham and Timothy L. H. McCormack (eds.), The Changing
Nature of Conflict and the Efficacy of International Humanitarian Law (The Hague: Kluwer,
2000), p. 175, pp. 178--83.

70 War Crimes Act 1991, section 1(a). See David Turns, ‘Prosecution Violations of
International Humanitarian Law: The Legal Position in the United Kingdom’ (1999)
4 JACL 1, 21--3; Gabriele Ganz, ‘The War Crimes Act 1991 -- Why no Constitutional
Crisis?’ (1992) 55 MLR 87; A. T. Richardson, ‘War Crimes Act 1991’ (1992) 55 MLR 73;
Christopher Greenwood, ‘The War Crimes Act 1991’, in Hazel Fox and Michael A. Meyer
(eds.), Armed Conflict and the New Law: Effecting Compliance (London: BIICL, 1993), p. 215;
Eva Steiner, ‘Prosecuting War Criminals in England and France’ [1991] Crim. LR 180.

71 War Crimes Amendment Act 1988, section 5. See generally, Gillian Triggs, ‘Australia’s
War Crimes Trials: A Moral Necessity or Legal Minefield?’ (1987) 16 MULJ 382.

72 Triggs, ‘National Prosecutions’, p. 179.
73 Crimes Against Humanity and War Crimes Act, section 6.
74 See, for example, Ward Churchill, ‘Genocide by Any Other Name: North American

Indian Reservation Schools in Context’, in Adam Jones (ed.), Genocide, War Crimes and
the West (London: Zed Books, 2004), p. 78, pp. 83--4.
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Some case law has effectively prevented prosecution of offences com-
mitted on behalf of the prosecuting State. The French incorporation
of Article 6(c) of the Nuremberg IMT Charter was held, in the Boudarel
Case, to be limited only to offences by the Axis powers in the Second
World War.75 This excluded any claims relating to French war crimes in
Indochina, such as the allegations Boudarel faced in France. The reason-
ing in this case was in accordance with the view of the French govern-
ment, which confirmed the judgment.76 This has prevented any prosecu-
tion for anyone other than Axis officials (which, since the trial of Vichy
official Maurice Papon, includes those acting under orders of the Vichy
regime). Prior to the Papon judgments,77 the French Court’s criterion of
the acts being undertaken under the direction of a State following a
hegemonic ideology was held, against the historical record, to exclude
the crimes committed under the Vichy regime, on the ground that it
was not hegemonic.78 Papon was after the first apologies by the French
State for the activities of the Vichy regime, and the acceptance that
many French people had worked for it.

Prosecutions at the national level have been limited mainly to ‘others’,
either those of discredited past regimes, (such as in Argentina,79 Ethiopia
and France), or foreigners, (mainly Nazis, but now including ex-Yugoslavs
and Rwandans). Only very rarely (but increasingly, as Belgian prosecu-
tions of their own peacekeepers show)80 has a country tried international
crimes committed by citizens of that country for offences committed
under the current regime. Even when they have done so -- as, for exam-
ple, in the Calley Case (US v. Calley) -- there has been great ambiguity of
purpose and result. In Calley, President Nixon intervened personally to

75 Judgment of the Cour de Cassation 1 April 1993; see Axel Marschik, ‘The Politics of
Prosecution: European National Approaches to War Crimes’, in Timothy L. H.
McCormack and Gerry J. Simpson, The Law of War Crimes: National and International
Approaches (The Hague: Kluwer, 1997), p. 65, pp. 85--6; Leila Sadat-Wexler, ‘The French
Experience’, in M. Cherif Bassiouni (ed.), International Criminal Law (Ardsley:
Transnational, 2nd edn., 1999), p. 273, pp. 273--4.

76 See Sadat-Wexler, ‘The French Experience’, pp. 273--4.
77 Judgment of Chambre d’Accusation de la Cour d’Appel de Bordeaux, 18 September 1996,

Judgment Cass. Crim 23 January 1997. On the decisions, see Sadat-Wexler, ‘The French
Experience’, pp. 273--4.

78 See Sadat-Wexler, ‘The French Experience’, p. 292.
79 The judgment is reprinted in (1987) 8 HRLJ 368.
80 D. A. v. Osman Conseil de Guerre de Bruxelles, arrét du 21 Décembre 1994, Cour

Militaire, ch. perm.néerl; arrêt du 24 Mai 1995. On the other hand, Charlesworth and
Chinkin question the acquittals in some of the Belgian cases; Hilary Charlesworth and
Christine Chinkin, The Boundaries of International Law: A Feminist Analysis (Manchester:
Manchester University Press, 2000), p. 297.
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review the record and effectively ended Calley’s sentence.81 As discussed
in chapter 3, it is to be hoped that the complementarity provisions of the
Rome Statute will encourage States to prosecute offences by their own
nationals. UK prosecutions of soldiers accused of abuses in Iraq provide
some evidence for this.

It is arguable that international criminal tribunals have generally
increased the willingness of States to prosecute offences. It is evident
that most of the recent cases based on universal jurisdiction have
related to offences from former Yugoslavia and Rwanda.82 There is also
some evidence of a ‘spill-over’ effect into prosecutions on the basis of
universal jurisdiction. Baltasar Garzón, the Spanish judge responsible
for the extradition request for General Pinochet, drew some inspiration
from the ICTY.83

Prosecutions of offences from Rwanda and former Yugoslavia on the
basis of universal jurisdiction have been among the least controversial
uses of universal jurisdiction since Eichmann, probably as the prosecu-
tion of such offences has been very publicly encouraged by the Secu-
rity Council through the creation of the ICTY and ICTR. Other universal
jurisdiction cases, such as those undertaken in Belgium, have been more
divisive. As was explained in chapter 2, such prosecutions drew fire in
the Yerodia Case from Judge Bula-Bula and (more temperately) President
Guillaume.84 There is no evidence that Belgium was acting in bad faith,
but the claim of selectivity was considered by those two judges to mil-
itate against the recognition of universal jurisdiction. The fear of selec-
tive, politically motivated exercises of universal jurisdiction also led
Judges Higgins, Kooijmans and Buergenthal to recommend certain safe-
guards against the abuse of such jurisdiction, including that all prose-
cutions be initiated by an independent authority.85 Claims of selectivity
have thus influenced the development of the law in this area.

81 See Alfred P. Rubin, Ethics and Authority in International Law (Cambridge: Cambridge
University Press, 1997), p. 175. Levie describes this intervention as ‘unquestionably a
miscarriage of justice and one which will return to haunt the United States’. Howard
Levie, Terrorism in War: The Law of War Crimes (New York: Oceana, 1992), p. 207.

82 Jonathan Charney, ‘Progress in International Criminal Law?’ (1999) 93 AJIL 452, 456;
Theodor Meron, ‘War Crimes Law Comes of Age’ (1998) 92 AJIL 462, 464; Antonio
Cassese, ‘On the Current Trends Towards Criminal Prosecution and Punishment of
Breaches of International Criminal Law’ (1998) 9 EJIL 2, 6.

83 José E. Alvarez, ‘Crimes of Hate/Crimes of State: Lessons From Rwanda’ (1999) 24 Yale
JIL 365, 421.

84 Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belgium) (Yerodia), 14 February
2002, ICJ List no. 121, Separate Opinion of Judge ad hoc Bula-Bula, paras. 9--14. Ibid.,
Separate Opinion of President Guillaume, para. 15.

85 Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, para. 59.
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The Nuremberg and Tokyo IMTs

Selectivity is a critique which has plagued international criminal tri-
bunals from their inception to date. Claims have been made in good
and bad faith, but it is difficult to deny that some of them have had
purchase. The Nuremberg and Tokyo IMTs were open to the criticism,
and it has frequently been made. It in no way minimises the crimes
of the Nazi or Imperial Japanese regimes to accept these criticisms as
largely accurate.86 The law was applied only to the defeated powers,
and selectively in relation to them, too. In his opening speech, Jackson
accepted that it was not ideal that the victors tried the vanquished,87

but declared: ‘[a]nd let me make clear that while this law is first applied
against German aggressors, the law includes, and if it is to serve a useful
purpose it must condemn, aggression by any other nations, including
those which sit here now in judgment.’88

The reason he could say this was that the law and the charges were
structured to avoid tu quoque allegations. When drafting the provision
on crimes against humanity, Jackson was aware that if the jurisdictional
limit to war was not introduced, not only could colonialism (embarrass-
ing for France and the United Kingdom), or the Gulags (still a secret in
the USSR) be evaluated with reference to the law, but so could the seg-
regationist policies in the United States.89 Where the law was relatively
clear, but involved acts the Allied had also undertaken, such as bombing
population centres, charges were for the most part not brought.90 There
was no real intention to subject Allied actions to scrutiny under that
law when Nuremberg was created. The fact that the law was not applied
to both sides in the Second World War has led many to consider the
legacy of the Nuremberg IMT as flawed, and its legitimacy tarnished.91

The same applies to the Tokyo IMT, but the story of selectivity in this
tribunal is a little more complex, not least as a number of the judges

86 See David Luban, ‘The Legacies of Nuremberg’ (1987) 54 Social Research 779, 809--11.
87 1 Trial of Major War Criminals, Nuremberg, p. 51.
88 1 Trial of Major War Criminals, Nuremberg, p. 85.
89 Provost, International Human Rights and Humanitarian Law, pp. 227--35.
90 Bert V. A. Röling ‘The Nuremberg and Tokyo Trials in Retrospect’, in M.Cherif Bassiouni

and Ved Nanda, A Treatise on International Criminal Law (Springfield, IL: Thomas, 1973),
p. 590, p. 591. The exception was the charges of waging unrestricted submarine
warfare.

91 José E. Alvarez, ‘Nuremberg Revisited: the Tadíc Case’ (1996) 7 EJIL 245, 260; Matthew
Lippman, ‘Nuremberg Forty Five Years After’ (1991) 7 Connecticut JIL 1, 37--8; Adam
Roberts, ‘The Laws of War: Problems of Implementation in Contemporary Conflicts’
(1995) 6 DJCIL 11, 26; Hedley Bull, The Anarchical Society: A Study of Order in World Politics
(London: Macmillan, 2nd edn., 1995), pp. 85--6.
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themselves raised the point. Judge Pal was assertive on this point. Pal
excoriated the Allied powers for what he saw as their hypocrisy in pros-
ecuting the defendants,92 on two grounds: their own record of colonial-
ism, and the Hiroshima and Nagasaki bombings.

Pal criticised the United States and its allies for trying to impose a pro-
hibition of aggression that prioritised peace over the interests of those
States under colonial domination.93 He made a point of contrasting Euro-
pean and Japanese actions in the Far East, concluding that Japan was
coerced into coming out of isolation ‘under terms of treaties obtained by
the Western powers from her by methods which, when later on imitated
by Japan in relation to her neighbours, were characterised by those very
treaty powers as aggressive’,94 and, ‘after the Russo-Japanese war, Japan
seemed to follow closely the precedents set by Europe in its dealings
with China’.95

Pal reserved his most critical comments for the atomic bombings,
which the prosecution had tried to ignore completely. He considered the
Hiroshima and Nagasaki bombings far more iniquitous than anything
the defendants were charged with: ‘[f]uture generations will judge this
dire decision . . . [to initiate the bombings] . . . if an indiscriminate
destruction of civilian life and property is still illegitimate in warfare,
then, in the Pacific war, this decision to use the atom bomb is the only
near approach to the directives of the German emperor during the first
world war and of the Nazi leaders during the second world war. Nothing
like this could be traced to the credit of the accused.’96 The actions of the
prosecutors were publicly damned in Pal’s judgment, and those actions
dominate discussion about the Pacific sphere of the war.97

Pal was not the only judge unhappy with the choice of defendants
before the Tokyo IMT. Judge Bernard and President Webb, although they

92 On this aspect of Pal’s dissent, see generally, Elizabeth Kopelman, ‘Ideology and
International Law: The Dissent of the Indian Justice at the Tokyo War Crimes Trial’
(1991) 23 NYUJILP 373.

93 Dissenting Opinion from the Member From India, Judge Pal, in R. John Pritchard and
Sonia M. Zaide (eds.), The Tokyo War Crimes Trial, 21: Separate Opinions (New York:
Garland, 1981), pp. 238--41. In this respect, Pal also raised the USSR’s declaration of
war on Japan, claiming it would fall under the definition of aggression proposed by
the prosecution; ibid., pp. 241--6.

94 Ibid., p. 785.
95 Ibid., p. 795(20). For his survey of pre-war activities, see p. 795 (1--20), especially (rather

at odds with this rejection of an objective definition of aggression), p. 785 (15),
‘European aggression on China’.

96 Ibid. p. 1,091; see Kopelman, ‘Ideology and International Law’, 406--9.
97 See Mark J. Osiel, Mass Atrocity, Collective Memory and the Law (New Brunswick:

Transaction, 1997), p. 130.
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did not challenge the limitation of prosecutions to Japanese defendants,
were unhappy about the absence of the Emperor, who had been excluded
from the list of possible defendants to ensure a smoother ride for the
occupation authorities.98 Bernard was clear that he considered the non-
indictment an unacceptable exercise of discretion: ‘the Tribunal did not
find itself in a position to control . . . that prosecution be exercised
in an equal and sufficiently justified manner regarding all justiciable
[persons] . . . The consequences of this inequality are particularly appar-
ent and regrettable in regard to Emperor Hirohito.’99 President Webb
was more diplomatic, opining that ‘I do not suggest that the Emperor
should have been prosecuted. That is beyond my provenance. His immu-
nity was, no doubt, decided upon in the best interests of all the Allied
powers.’100 Yet he still considered it appropriate to vote against the death
sentence for the defendants on the basis that the Emperor, who had
overall authority for the initiation of war, was not indicted.

There were absences from the Tokyo IMT of which the judges were
unaware in 1948. Members of Unit 731, Japan’s chemical and biologi-
cal weapons unit, who were implicated in human experimentation on
PoWs, were not prosecuted. Unit 731 were exempted from trial because
the United States wanted their expertise and was willing to trade that
expertise for immunity.101 It is difficult to see this as anything other
than an illegitimate use of discretion. The crimes were very serious and
the evidence and suspects were available to the prosecuting States. The
only argument in favour of not prosecuting was so that one State could

98 M. Cherif Bassiouni, ‘From Versailles to Rwanda in 75 Years: The Need to Establish a
Permanent International Criminal Court’ (1997) 10 Harvard HRLJ 11, 35; Arnold C.
Brackman, The Other Nuremberg: The Untold Story of the Tokyo War Crimes Trial (New York:
William Morrow, 1987), pp. 77--8; Richard Minear, Victor’s Justice: The Tokyo War Crimes
Trial (Princeton: Princeton University Press, 1971), pp. 111--13; John Piccigallo, The
Japanese on Trial (Austin, TX: University of Texas Press, 1979), p. 16; Peter Li, ‘Hirohito’s
War Crimes Responsibility: The Unrepentant Emperor’, in Peter Li (ed.), Japanese War
Crimes: The Search for Justice (New Brunswick: Transaction, 2003), p. 59.

99 Dissenting Opinion of Judge Bernard, p. 19.
100 Separate Opinion of President Webb, p. 19.
101 Bernard V. A Röling and Antonio Cassese, The Tokyo Trial and Beyond (Cambridge:

Polity, 1992), p. 18 and Yuki Tanaka, Hidden Horrors: Japanese War Crimes in World War II
(Boulder, Co: Westview, 1998), pp. 159--60 blame the United States alone; Levie,
Terrorism in War, pp. 154--5 shares the blame between the United States and USSR. On
Unit 731, see Peter Li, ‘Japan’s Biochemical Warfare and Experimentation in China’,
in Peter Li (ed.), Japanese War Crimes: The Search for Justice (New Brunswick: Transaction,
2003), p. 289. The standard reference work, Sheldon H. Harris, Factories of Death:
Japanese Biological Warfare, 1932--1945 and the American Cover Up (London: Routledge,
1994), apportions blame in accordance with its title.
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further their own biological and chemical warfare programmes. Overall,
there was a double imposition of unacceptable selectivity in the Tokyo
IMT.

The law was enforced only against the losing nation in the Pacific
sphere of the Second World War and only against those not immu-
nised from prosecutions for reasons entirely extraneous to those that
guide prosecutorial discretion, such as the availability of evidence. Those
immunised were both high ranking and/or responsible for some of the
most shocking offences in the conflict. The legacy of the Tokyo IMT has
been severely tarnished by the refusal to prosecute such people.

The ICTY and ICTR

Claims of selectivity in the ICTY and ICTR have also arisen, albeit in a
different fashion than for the Nuremberg and Tokyo IMTs. For both of
these Tribunals, the claim that they were set up to judge the ‘losers’
is inapposite, as neither was set up by a belligerent, but by the United
Nations, the international organisation with the strongest claim to rep-
resent international society. Still, the claims of selectivity relating both
to the jurisdiction of the Tribunals and to their practice have been made.

Both the ICTY and ICTR were specific ad hoc reactions to limited areas
and conflicts. Articles 1 and 8 of the ICTY Statute circumscribed that Tri-
bunal’s jurisdiction to offences committed on the territory of the former
Yugoslavia after 1991. There was no possibility that the ICTY’s jurisdic-
tion over the offences in its Statute would apply to actions beyond the old
borders of Yugoslavia or before 1 January 1991.102 The open-ended nature
of the ICTY’s jurisdiction meant that, more by chance than design, the
Tribunal had jurisdiction over the conflicts in Kosovo and the Former
Yugoslav Republic of Macedonia.103

The position with the Rwanda Statute is slightly different. Article 7
grants the ICTR jurisdiction over offences in Rwanda and offences in

102 Virginia Morris and Michael P. Scharf, An Insider’s Guide to the International Criminal
Tribunal for former Yugoslavia (Ardsley: Transnational, 1995), chapter VII.

103 The Security Council has expressly stated that the ICTY has jurisdiction over the
Kosovan conflict; SC Resolution 1160, UN Doc. S/RES/1160, SC Resolution 1203, UN
Doc. S/RES/1203. Prosecutor v. Multinovíc, Ojdaníc and Šainovíc, Decison on Motion
Challenging Jurisdiction, IT-99-37-PT, 6 May 2003; Prosecutor v. Multinovíc, Šainovíc and
Ojdaníc, Reasons for Decision Dismissing the Interlocutory Appeal Concerning
Jurisdiction Over the Territory of Kosovo, IT-99-37-AR72.2, 8 June 2004. Sonja
Boelaert-Suominen, ‘The International Criminal Tribunal for the former Yugoslavia
and the Kosovo Conflict’ (2000) 837 IRRC 217. On FYR Macedonia, see In re: The Republic
of Macedonia: Decision on the Prosecutor’s Request for Deferral and Motion for Order
to the Former Yugoslav Republic of Macedonia, IT-02055-Misc.6, 4 October 2002.
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‘neighbouring States’, if committed by Rwandan citizens. The temporal
limit is greater here, being confined to one year (1994).104 Rwanda was
unhappy with the jurisdiction being so limited, it wanted the jurisdic-
tion to begin prior to 1994, to catch those involved in the planning
stage of the genocide.105 This request was refused, according to José
Alvarez because ‘broader jurisdiction for the ICTR could well have led
to inquiries that would have embarrassed the UN as a whole or a par-
ticular member of the Security Council’.106 Rwanda was uncomfortable
with allowing the jurisdiction to continue throughout 1994, after the
RPF took control of Rwanda in July 1994. This was probably not unrelated
to the allegations that the RPF engaged in revenge killings in Rwanda
and in (which is now) refugee camps in the Eastern Democratic Repub-
lic of Congo.107 The fact that the jurisdiction of the ICTR is limited to
Rwanda (and crimes by Rwandans in the locality) and to 1994 must be
seen as rather arbitrary, given that allegations relating to crimes in the
area continued into 1995 and beyond.108 The jurisdiction of Courts and
Tribunals is far from an apolitical affair.

After the creation of the ICTY and ICTR, it was said that the Secu-
rity Council suffered from ‘Tribunal fatigue’109 and thus was unlikely
to create any more. This would imply that, rather than showing a com-
mitment to international criminal justice on the part of the Security
Council, the ICTY and ICTR were simply limited measures responding to
particular situations, selective in that other conflicts (such as those in
Liberia or the Congo) remained without similar responses. David Harris’
prediction that ‘despite the end of the cold war, there is absolutely no
guarantee that the international community will not turn a blind eye
to the next Rwanda or Yugoslavia’110 has been proved right.

104 See Virginia Morris and Michael P. Scharf, The International Criminal Tribunal for
Rwanda (Ardsley: Transnational, 1998), chapter VII.

105 Morris and Scharf, The Internal Criminal Tribunal, pp. 68--9. The ICTR has been willing
to hear evidence relating to pre-1994 conduct, for background and historical context,
although the position is slightly different for inchoate offences, for which pre-1994
events may form the basis for charges, provided the offence was consummated after
1994, Prosecutor v. Nahimana, Barayagwiza and Ngeze, Judgment, ICTR-99-52-T,
3 December 2003, paras. 100--104.

106 Alvarez, ‘Crimes of Hate’, 397.
107 Morris and Scharf, The International Criminal Tribunal, p. 69.
108 Johan Pottier, Reimagining Rwanda (Cambridge: Cambridge University Press, 2002),

pp. 76--107.
109 Michael P. Scharf, ‘The Politics of Establishing an International Criminal Court’ (1995)

6 DJCIL 167, 169.
110 David J. Harris, ‘Progress and Problems in Establishing an International Criminal

Court’ (1998) 3 JACL 1, 3.
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It is true that the Security Council has taken other actions in rela-
tion to setting up Tribunals, such as mandating the Secretary-General
to negotiate with Sierra Leone to create the Special Court, but these
remain the exception rather than the rule. The Security Council has
not considered itself under any legal duty to respond to any other
conflicts in a similar way. Where there is agreement on the acceptabil-
ity of a tribunal among the permanent five members of the Security
Council, the possibility of an international tribunal is there. Where it
is not, either because there is insufficient interest to make proposals
for a Tribunal111 or if the interests of any one of those powers is impli-
cated,112 then quite simply there will not be a Tribunal. In terms of the
gravity of offences, like incidents are not being treated alike, and as
such, the ad hoc nature of the Tribunals leaves them open to charges of
exceptionalism.113

This aspect of selectivity was raised by the defendant and amici curiae
in the Milǒsevíc Case.114 The Trial Chamber dismissed the claim that ad
hoc reactions relating to one country ‘corrupts justice and law’, on the
basis that all the law requires is that the Tribunal is established by law,
and that a fair trial is ensured.115 In some ways, this avoided the question
being asked of the Tribunal. Selectivity is not solely related to law; as
we have seen, it also relates to the extent to which the law is general
and enforced in accordance with its terms, matters which relate to the
legitimacy of the enforcement regime. On that point, ad hoc reactions
by an executive body such as the Security Council, laudable though they
are, fall far short of the ideal.

The creation of the ICTR demonstrates an interesting point about the
selectivity argument: States are decidedly sensitive to such critique. This
was understood by the RPF when it became the government of Rwanda,
and was frustrated at the inconclusive early debates about whether or
not to create a Tribunal. To move the process further, the government
publicly and rhetorically asked: ‘is it because we are Africans that a
court has not been set up?’116 As a Tribunal had been set up for one
country, the argument was cleverly made that to fail to create one for
another would be discriminatory. This does not prove that the argument
was determinative, it was almost certainly not, but had there been no

111 An example of this type of situation is the conflict in the DRC prior to 2002.
112 Scharf, ‘The Politics’, 170. 113 Alvarez, ‘Crimes of Hate’, 452--6.
114 Prosecutor v. Milǒsevíc, Decision on Preliminary Motions, IT-99-37, 8 November 2001,

paras. 8--11.
115 Milǒsevíc, paras. 8--11. 116 Morris and Scharf, The International Criminal Tribunal, p. 62.
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ICTY there could have been no claim of selectivity, and it is highly likely
that without the ICTY there would have been no ICTR.117 The claim of
selectivity, and the rhetoric of universal enforcement, is taken seriously
by States. This underscores an important point in international criminal
law: the idea of a universal crime gives rise to expectations of universal
enforcement. Even when the initial turn to the law is made for political
reasons,118 that turning to the law gives rise to an expectation that when
similar events occur, the response will be the same.119

One significant improvement made by the ICTY and ICTR over the
Nuremberg and Tokyo IMTs must be noted -- one that makes them less
open to claims of selectivity. They may be reactive responses, their juris-
diction limited to the conflicts for which they were created, but unlike
the Nuremberg and Tokyo predecessors, the ICTY and ICTR have juris-
diction over all parties to the conflict.120 In relation to the ICTY, Rubin
has asserted that ‘[the Security Council] made sure that only atrocities
by participants in the actual struggle in the former Yugoslavia would
be within the Tribunal’s purview; their own activities, even as armed
“peacekeepers” there, are not’.121 There is no legal basis for this belief.
The legal limitations on the jurisdiction of both Tribunals are geograph-
ical and temporal alone.

That said, the law is not the only limitation on prosecutorial policy.
The ICTY and ICTR are quite heavily dependent on certain States for
assistance and the provision of certain types of evidence, in particular
that obtained covertly, such as by intelligence surveillance. The ICTR
is particularly dependent on Rwandan co-operation if it is to fulfil its
mandate. This has led some commentators to claim that the Tribunals
are selective, as in practice the Prosecutor does not act independently
of certain States.122

117 On the precedential effect of the creation of the ICTY, see Payam Akhavan, ‘The
International Criminal Tribunal for Rwanda: The Politics and Pragmatics of
Punishment’ (1996) 90 AJIL 501, 501; Payam Akhavan, ‘Justice and Reconciliation in
the Great Lakes Region of Africa: The Contribution of the International Criminal
Tribunal for Rwanda’ (1997) 7 DJCIL 325, 328.

118 As was the case for the creation of the ICTY, the Security Council certainly saw itself
to be under no legal duty to act as it did.

119 See Edward P. Thompson, Whigs and Hunters: The Origins of the Black Act
(Harmondsworth: Penguin, 1990 (1975)), pp. 262--3.

120 Bassiouni, ‘From Versailles to Rwanda’, 43.
121 Alfred P. Rubin, ‘Dayton, Bosnia and the Limits of Law’ (Winter 1996/1997) 47 NI 41,

42.
122 An example being Alexander Fatíc, Reconciliation via the War Crimes Tribunal?

(Aldershot: Ashgate, 2000), p. 69.
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An unsubstantiated assertion of partiality was also submitted by the
defence in the Krajisníc Case.123 As we saw, the Appeals Chamber in the
Čelebíci Case was faced with an innovative claim of unfair selectivity
by Esad Lanďzo, who claimed that he was being singled out for pros-
ecution for an inappropriate reason. Lanďzo’s allegation was that the
reason he found himself before the Tribunal was that, unlike similarly
placed Serbian defendants who had had their indictments withdrawn,
he was prosecuted ‘simply because he was the only person the Prose-
cutor’s office could find to “represent” the Bosnian Muslims’. He was, it
is said, indicted to give an appearance of ‘evenhandedness’ to the Pros-
ecutor’s policy’.124 This is an inversion of the normal complaint -- that
the person is singled out because of discrimination against the national
or ethnic group from which the defendant belongs. Lanďzo’s claim was
that he was singled out, as a Bosnian Muslim, so the Prosecutor could
counter claims that she was biased against Serbs. The Appeals Chamber
retorted that given the particularly unpleasant nature of his crimes, he
fell under the latter limb of the Prosecutor’s declared policy, that she
would ‘focus on persons holding higher levels of responsibility, or on
those who have been personally responsible for the exceptionally brutal
or otherwise extremely serious offences’.125

As might be expected, Slobodan Milǒsevíc dedicated a great deal of
time in the early stages of his case before the ICTY to alleging that
his prosecution was not impartial. The basis relied on for the similar
challenge brought by the amici curiae in the case was that the Security
Council ‘urged’ the Prosecutor to collect evidence relating to Kosovo in
Resolution 1160. The allegation cannot simply be dismissed as special
pleading. Göran Sluiter, for example, has expressed his concern that
Resolution 1160 ‘is improper and casts doubt on the impartiality and
independence of the Tribunal’.126 The Trial Chamber dealing with the
Milǒsevíc Case dismissed the allegations, saying that the Prosecutor had
not acted on the instructions of any government, institution or person in
indicting him, Resolution 1160 merely being akin to a domestic govern-
ment setting general prosecutorial policy.127 This is not entirely convinc-
ing. Governments do not normally suggest that special geographic areas
be targeted for investigation. In addition, the fact that three powerful

123 Decision of 22 September 2000, para. 17. 124 Čelebíci Appeal, para. 612.
125 Čelebíci Appeal, para. 614.
126 Göran Sluiter, International Criminal Adjudication and the Collection of Evidence: Obligations

of States (New York: Intersentia, 2001), p. 22.
127 Milǒsevíc, Decision, para. 15.
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NATO States, which by that time were heavily involved in the Kosovo
conflict, are permanent members of the Security Council, raises the
question of whether the Council ought to have attempted to set prose-
cutorial policy.

The Trial Chamber’s second response is more satisfactory. The Cham-
ber pointed out that ‘[w]hat would impugn her independence is not the
initiation of investigations on the basis of information from a particu-
lar source, such as the Security Council, but whether, in assessing that
information and making her decision as to the indictment of a particu-
lar person, she acts on the instructions of any government, any institu-
tion, or any person’ and noted there was no evidence that the Prosecutor
had.128 The argument is not completely beyond reproach; the Security
Council did not pass information to the Prosecutor, but urged her to
collect some herself.

Still, by the time of Resolution 1160 (31 March 1998) the ICTY’s then
Prosecutor, Louise Arbour, had expressed her intention to investigate
events in Kosovo (on 10 March).129 In addition, there is no evidence
that Arbour took orders from any government. Nonetheless, the flow
of information from NATO States that enabled the indictment markedly
increased at the time of the Kosovo conflict, and Arbour had discussed
the indictment with members of the UK and US government prior to
its issuance.130 The latter may not have been politic from the point of
view of perceptions of independence.131 Nonetheless, the evidence indi-
cates that at best NATO powers were ambivalent about an indictment
at the time Arbour presented one for confirmation. Rachel Kerr claims
that Arbour presented the indictment over the opposition of the United
States and United Kingdom.132

Arbour’s independence may also be implied from the fact that pur-
suant to calls from a number of bodies and academics, she ordered a pre-
liminary report on the question of NATO’s liability for war crimes in its

128 Milǒsevíc, Decision, para. 15. Pursuant to Article 18(1) of the ICTY Statute, the
Prosecutor may receive information from State, international organisation and NGOs.

129 The statement is cited in Rachel Kerr, The International Criminal Tribunal for the Former
Yugoslavia: An Exercise in Law, Politics and Diplomacy (Oxford: Oxford University Press,
2004), p. 193.

130 John Hagan, Justice in the Balkans: Prosecuting War Crimes in the Balkans (Chicago:
Chicago University Press, 2003), p. 122.

131 For a different view see Kerr, The International Criminal Tribunal, pp. 196--8.
132 Kerr, The International Criminal Tribunal, p. 197; For a view in favour of the

ambivalence of the United States, see Michael Ignatieff, Virtual War: Kosovo and Beyond
(London: Chatto & Windus, 2000), pp. 122--5.
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campaign over Kosovo. The simple fact that a report was requested raised
considerable ire in some (particularly US) quarters.133 NATO spokesman
Jamie Shea, in an attempt to deflect questions about the ICTY and its
evaluation of the Kosovo campaign, shot across the ICTY’s bow: ‘NATO is
a friend of the Tribunal . . . [and] . . . would allow Justice Arbour to go to
Kosovo and investigate. NATO are the people who have been detaining
indicted war criminals for the Tribunal.’134 The extent to which the ICTY
relied on NATO States for evidence and obtaining indictees was clearly
being used by Shea in an attempt to influence the Prosecutor.

In July 2000, the new ICTY Prosecutor, Carla del Ponte, made public
her decision not to initiate a full investigation into NATO’s conduct of
the conflict. Just after announcing her decision, del Ponte released the
internal report that recommended against any further investigation.135

The decision and the report have engendered their fair share of contro-
versy136 and polemic.137

The fact that the report itself was released is a useful measure of trans-
parency by the OTP.138 But the report left many by no means convinced

133 See Paul R. Williams and Michael P. Scharf, Peace With Justice: War Crimes and
Accountability in the former Yugoslavia (London: Rowman & Littlefield, 2003), p. 134. The
authors are distinctly antipathetic to what they describe (ibid.) as a ‘pseudo
investigation’.

134 (1999) 125 Tribunal Update. It might also be noted that the Security Council could, at a
moment’s notice, decree the ICTY out of existence, See Leila Sadat-Wexler, ‘The
Proposed International Criminal Court: An Appraisal’ (1996) 29 Cornell ILJ 665, 712.

135 ‘Final Report to the Prosecutor by the Committee Established to Review the NATO
Bombing Campaign Against the Federal Republic of Yugoslavia’, 8 June 2000, (2000)
38 ILM 1257.

136 For support of the report (by one of its authors), see William J. Fenrick, ‘Targeting
and Proportionality during the NATO Bombing Campaign Against Yugoslavia’ (2001)
12 EJIL 489; William J. Fenrick, ‘The Law Applicable to Targeting and Proportionality
After Operation Allied Force: A View From the Outside’ (2000) 3 YBIHL 53. For
critique, see Eric David, ‘Respect for the Principle of Distinction in the Kosovo War’
(2000) 3 YBIHL 81; Paolo Benvenuti, ‘The ICTY Prosecutor and the Review of the NATO
Bombing against the Federal Republic of Yugoslavia’ (2001) 12 EJIL 503; Michael
Bothe, ‘The Protection of the Civilian Population and NATO Bombing on Yugoslavia:
Comments on a Report to the Prosecutor of the ICTY’ (2001) 12 EJIL 531; Natalino
Ronzitti, ‘Is the non Liquet of the Final Report by the Committee Established to
Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia
Acceptable?’ (2000) 840 IRRC 1017.

137 The FRY issued an attack on del Ponte in a press release entitled ‘Carla del Ponte’s
Legal Amateurishness and Dirty Political Game’, 23 June 2000. Michael Mandel,
‘Politics and Human Rights in International Criminal Law: Our Case Against NATO
and the Lessons to be Learnt From It’ (2001--2002) 25 Fordham ILJ 95 is more
academic, but only barely more diplomatic.

138 For critique of the OTP decision, see Williams and Scharf, Peace With Justice, pp. 134--5.
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of the integrity of the process. A reader of the report does not have to be
convinced that NATO did commit war crimes in the Kosovo campaign
to have some reservations about the report and its methodology. It is
certainly the case that the Kosovo campaign raised a number of diffi-
cult issues under international law, in particular to the extent to which
States must ensure that targeting is accurate.139 In favour of the report,
it may be noted that it does set out criteria which it is said the Prose-
cutor applies to decisions to initiate investigations.140 In relation to the
claims of crimes against peace, the report is clearly correct in noting
that the ICTY has no jurisdiction over such offences,141 and its discus-
sion of Depleted Uranium weapons is basically correct.142 The report
does contain some useful discussion of the law, and it may also be the
case that in places the law relating to the conduct of hostilities is always
simple to apply or entirely clear.143 However, there are some consider-
able flaws in the report, sufficient to query whether it ought to have
served as the basis of the Prosecutor’s decision.144

To begin with some of the general aspects of the report, the approach
to evidence is unsatisfactory. The report states that despite NATO’s
response to the requests for information given to it being general and
not addressing specific incidents, information provided by NATO was
relied on heavily and assumed to be correct.145 To do this, and yet state
that an investigation ought not to be begun, since it was unlikely that
sufficient evidence could be acquired despite the ICTY’s broad powers to
demand the surrender of such evidence, did not inspire confidence in

139 For evaluations, see Peter Rowe, ‘Kosovo 1999: The Air Campaign -- Have the
Provisions of Additional Protocol I Withstood the Test?’ (2000) 837 IRRC 147; Anthony
P. V. Rogers, ‘Zero-Casualty Warfare’ (2000) 837 IRRC 165; Sergey Alexevich Egorov,
‘The Kosovo Crisis and the Law of Armed Conflicts’ (2000) 837 IRRC 183; Konstantin
Obradovíc, ‘International Humanitarian Law and the Kosovo Crisis’ (2000) 839 IRRC
699.

140 Prosecutor’s Report, para. 5. The elaboration of standards is an important aspect of
ensuring consistent decision making and allowing for oversight; see Davis,
Discretionary Justice, p. 190.

141 Prosecutor’s Report, paras. 30--34.
142 Prosecutor’s Report, para. 26. Benvenuti, ‘The ICTY Prosecutor’, 511--13 is too harsh

here.
143 Prosecutor’s Report, para. 90.
144 These include the unattributed inclusion of material from William Fenrick’s

previously published work, see Mandel, ‘Politics and Human Rights’, 117. As the
furore over the UK government’s ‘dodgy dossier’ on Iraq shows, it undermines
confidence in the report. It is certainly bad academic practice (although the report
does not claim to be an academic piece of work).

145 Prosecutor’s Report, para. 90.
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the report’s impartiality.146 Not least, early on in the life of the Tribunal,
with early defendants such as Tadíc and Blǎskíc, the Tribunal initiated
investigations in the face of considerable State reluctance to pass over
evidence. This criticism applies a fortiori to the instances where the
report suggests ‘on the basis of information presently available’ that the
OTP should not initiate an investigation.147 It might be thought that in
such circumstances more information ought to be sought through an
investigation.

In its decision to recommend against investigation, the report declared
that ‘in all cases either the law is insufficiently clear’ or that the ICTY
was unlikely to obtain sufficient information.148 The approach of the
report to the law compares rather badly to the ICTY’s previous record
in the area and the role the ICTY has willingly taken on of clarifying
the law.149 This role had been encouraged by the OTP in its pleadings
before the ICTY.150 In the early days of the ICTY the law relating to
non-international armed conflict was hardly less clear than the law gov-
erning the conduct of hostilities. The OTP was happy to bring charges
on the basis of that law, and at the time of the report conduct of hostil-
ities offences were at issue in a number of cases before the ICTY.151 The
report is also not entirely consistent on the question of the uncertainties
of the law;152 for example, the report feels confident enough of the law
to reject the ICTY decision in Kuprěskíc on proportionality.153

At times, the report makes some very fine distinctions of law at odds
with its avowed uncertainty. For example, in discussing the attack on
the Djakovica refugee convoy, the committee recommends against pros-
ecution as ‘the committee is of the opinion that neither the aircrew nor
their commanders displayed the degree of recklessness . . . which would
sustain criminal charges’.154 Leaving aside the original statement of the
report that recklessness (without qualification) is said to be the mens rea

146 Benvenuti, ‘The ICTY Prosecutor’, 506--7 and Ronzitti, ‘Is the non Liquet’, 1020, are
convincing on this point.

147 Prosecutor’s Report, para. 27. 148 Prosecutor’s Report, para. 90.
149 Ronzitti, ‘Is the non-Liquet’, 1020--1.
150 An example being the progressive interpretation of Article 4 of Geneva Convention IV

urged by the Prosecution (and accepted by the Trial Chamber) in Prosecutor v. Delalíc,
Delíc, Mucíc and Lanďzo, Judgment, IT-96-21-T,16 November 1998, paras. 236--243.

151 Such as Prosecutor v. Blǎskíc and Prosecutor v. Galíc.
152 Ronzitti, ‘Is the non Liquet’, 1021.
153 Prosecutor v. Kupreskíc, Kupreskíc, Jopsipovíc, Papíc and Santíc, Judgment, IT-95-16-T, 14

January 2000, see Prosecutor’s Report, para. 52. See Benevenuti, ‘The ICTY Prosecutor’,
517--18.

154 Prosecutor’s Report, para. 70.
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of launching attack without taking sufficient precautions,155 the state-
ment implies that the committee had a substantive (if unenumerated)
standard within the concept of recklessness, on the basis of which they
were confident enough to recommend against prosecution.

A number of doubts have rightly been raised about the treatment
of individual events in the report.156 For example, the treatment of
the bombing of the Chinese Embassy in Belgrade is unsatisfactory. The
United States accepted responsibility for the attack, and paid compensa-
tion.157 The report also noted that the United States also dismissed one
officer and reprimanded another six, alongside taking action to deter-
mine individual responsibility.158 The report concludes that the aircrew
were not responsible (which is probably correct), and also that senior
leaders should not be held responsible for accepting intelligence from
another agency (again probably correct). However, the report does not
deal with the question of those dismissed or reprimanded. Adminis-
trative action in such cases would not displace the jurisdiction of the
ICC under complementarity, never mind the primary jurisdiction of the
ICTY. Tadíc was surrendered to the ICTY when already under indictment
in Germany. Therefore the decision not even to investigate is out of kil-
ter with past ICTY practice. There are also a number of incidents not
mentioned in the OTP report that may have merited discussion, such as
the attack on the Luzane bridge.159

Although the report is not the complete whitewash some claim it to
be,160 the report leaves the impression that it was prepared to the Prose-
cutor’s order, that being to ensure that the issue went away. Against this,
Rachel Kerr suggests that the real reason for the refusal to investigate
was that the offences were not as serious as those alleged to have been
committed by Serbs and the Kosovo Liberation Army (KLA) in Kosovo,
and therefore fell outside the ICTY’s mandate, whose remit was serious
violations of international humanitarian law.161 The problem with this

155 Prosecutor’s Report, para. 28.
156 Benvenuti, ‘The ICTY Prosecutor’, 521--4; David, ‘Respect’, 100--4; Ronzitti, ‘Is the non

Liquet’, 1025--6.
157 Prosecutor’s Report, para. 84. 158 Prosecutor’s Report, para. 84.
159 David, ‘Respect’, 103--4.
160 See the comments on the ICTY generally reported in Rodney Dixon, ‘New

Developments in the International Criminal Tribunal for the Former Yugoslavia’
(1995) 8 LJIL 449, 460--2 and Mandel, ‘Politics and Human Rights’, passim. The Russian
Foreign Ministry issued a statement accusing the Tribunal of ‘political prejudice’, in
indictment after the prosecutor’s refusal fully to investigate NATO, see (2000) 178
Tribunal Update.

161 Kerr, The International Criminal Tribunal, p. 203.
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argument is that when del Ponte reported her decision not to inves-
tigate, it was not on that basis. Del Ponte made clear in the Security
Council that the report was the basis of her decision,162 the Prosecutor
excluded the idea of an unidentified major premise that the offences
were not serious enough.

In addition Kerr’s point conflates two issues, whether the allegations
were serious enough to warrant investigation and whether they were
as serious as those crimes alleged against Serbs and Albanians in the
Kosovo conflict. The latter point may be fairly readily conceded; there
are no credible allegations of ethnic cleansing that can be directed
against NATO. However, that does not mean the offences are not seri-
ous, and thus outside the mandate of the ICTY. The allegations in rela-
tion to the Djakovica Convoy relate to the possible reckless killing of
between seventy and seventy-five people and reckless injuring of one
hundred people.163 The Attack on Korǐsa village on 13 May 1999 is said
to have caused up to eighty-seven civilian deaths and approximately sixty
injuries. These are not mere trifles.

By way of comparison, it might be noted that the Prosecutor sought
and obtained the deferral of cases relating to the alleged killing of twelve
Macedonians by the Macedonian National Liberation Army (NLA) who
were found in a mass grave, the killing of five people in the village of
Ljuboten and the detention and abuse of five road workers for a number
of hours by the NLA.164 These offences, although serious, are not clearly
more serious than those at issue in the NATO cases, and they provide
an insight into del Ponte’s understanding of the level of ‘seriousness’ in
which the ICTY may be involved.165

Despite the criticisms above, the decision not to prosecute was not
simply because of an unthinking bias towards NATO States. The difficul-
ties the Tribunal would doubtlessly have encountered had NATO States
withdrawn financing and co-operation should not be underestimated. It
is clear that the Prosecutor was placed in an unenviable position. Some
are of the view that this justifies the Prosecutor in not taking matters
further.166 However, there is an analogous problem at the domestic level:
investigation of police brutality. In such cases, it is difficult for a Pros-
ecutor to work as there are continuing relations between the police

162 UN Doc. S/PV 4150, pp. 21--2. 163 Prosecutor’s Report, para. 63.
164 In Re Macedonia, paras. 8, 31, 42.
165 Again, it is worth noting that del Ponte did not assert that the reason she refused to

investigate the NATO cases was that they were insufficiently serious.
166 Kerr, The International Criminal Tribunal, p. 204.
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and prosecutors which are imperilled by prosecutions of the investiga-
tors and those who hold evidence. Problems with this are considered
serious enough by some to suggest the need for an international crim-
inal court.167 Despite the difficulties the Prosecutor was faced with, it
appears that the ICTY (or, more accurately, the OTP) did take into account
external factors in coming to its decision. There was no discriminatory
motive, but the approach to investigating offences by NATO States and
other parties to the Kosovo conflict was disparate, leaving it open to cri-
tiques of selective enforcement. Some of the claims were undoubtedly
made by interested observers, but the more temperate critiques have
purchase on the legitimacy of the Tribunal.

Complaints about selective enforcement have also been made about
the ICTR. The claims have been that the ICTR, despite having jurisdiction
over both sides party to the 1994 civil war, concentrated solely on the
Hutu perpetrators of the genocide, rather than also investigating actions
by Tutsis that amounted either to war crimes or crimes against human-
ity. Again, these critiques are not made by those solely interested in the
integrity of the regime of international criminal justice. The first express
enunciation of this argument came from the defendant in the Akayesu
Case in his attempt to show that the ICTR was biased.168 Specifically,
Akayesu alleged ‘that the Tribunal is prosecuting only the “losers” in
the Rwandan conflict by failing to prosecute the perpetrators of “crimes
of extermination of the Hutu” who enjoy “complete immunity” from
prosecution’. He further alleged ‘that such failure exhibits partiality in
the punishment of crimes committed in Rwanda during the relevant
period [comparing] this to the contrary situation before ICTY where
persons from “both camps”, including Croat leaders, have been prose-
cuted’.169 The Appeals Chamber responded, in line with the Čelebíci Case,
that there was no evidence that the failure to prosecute demonstrated
discrimination. They further opined that even if he had shown discrimi-
nation, ‘Akayesu has failed to show how such a general allegation relates
to his case, that is how the alleged discriminatory prosecution on policy
pursued by the Prosecutor was so prejudicial to him as to put in issue
the lawfulness of the proceedings instituted against him’.170

The idea that the prosecutor acted with a discriminatory animus may
easily be dismissed. There is no evidence of such a motive. In the past,
the Prosecutor has stated that she was seeking to investigate offences

167 Krug, ‘Prosecutorial Discretion’, 663.
168 Prosecutor v. Akayesu, Judgment, ICTR-96-4-A, 1 June 2001.
169 Akayasu Appeal, para. 93. 170 Akayesu Appeal, paras. 95--96.
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committed by Tutsis against Hutus. Interestingly, the possibility of prose-
cuting Hutus may have lost Carla del Ponte her job as Prosecutor in 2004.
As the Barayagwiza affair showed, the ICTR’s dependence on Rwandan
co-operation means that Rwanda has considerable leverage with the
Tribunal. If it was unhappy, Rwanda simply threatened to cut off the
ICTR’s support. Over 2003 del Ponte made it increasingly clear that she
intended to pursue investigations against RPF members for their activi-
ties in 1994. The Rwandan government had always been hostile to such
suggestions, saying that Tribunal resources were best taken up by pros-
ecuting the ‘crime of crimes’, genocide. There have been no credible
allegations that the actions of the RPF in 1994 amounted to genocide,
but the Rwandan government’s point is not entirely fatuous; the seri-
ousness of the crime is a relevant criterion to factor in to the decision
to investigate or prosecute. But the Prosecutor is the person authorised
to take those decisions, not individual governments.

When del Ponte came up for reappointment in 2003 the Rwandan gov-
ernment campaigned very heavily in favour of the Prosecutor’s job being
split into two, one prosecutor for the ICTY and one for the ICTR. Rwanda
also campaigned against del Ponte being reappointed ICTR prosecutor.
When the separation of the job occurred, and del Ponte was reappointed
only as ICTY Prosecutor,171 she alleged that improper pressure had been
brought on the Security Council by Rwanda with an implicit threat to
derail the ICTR with non-co-operation.172 Del Ponte also alleged that this
was because she refused to engage in selective enforcement, by insisting
that investigations should go on into actions by the RPF to determine
if indictments should be brought. If del Ponte is correct,173 the entire
affair shows the difficulty of ensuring effective, consistent decision mak-
ing at the international level. The ability to obtain evidence is a relevant
aspect of prosecution decision making. However, where the co-operation
of suspects or governments sympathetic to them is imperative, it means
that in practice the law may be enforced in a disparate manner.

The International Criminal Court

Unlike the tribunals already discussed, the ICC was not set up with
one conflict in mind. It is not an ad hoc reaction to a single conflict.
However, the jurisdictional regime of the ICC, alongside its relationship

171 Resolution 1503, UN Doc. S/RES/1503.
172 BBC News, ‘Prosecutor loses Rwanda Role’, 28 August 2003, available at

http://news.bbc.co.uk/1/hi/world/africa./318905.stm.
173 It should be noted that del Ponte was alleged by Rwanda not to have spent enough

time on the ICTR, and it was said that the job was necessarily a full-time one.
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with the Security Council, may mean that it may not fully escape claims
of selectivity on the basis of its jurisdiction. This is because unless the
Security Council acts, the ICC’s writ does not run throughout the globe.

Some of the States negotiating at the Rome conference wanted the
ICC to be empowered to assert universal jurisdiction as of right. There
is no reason in law why this could not have been the case.174 Politically,
though, this was impossible. It was on this issue that the Rome Con-
ference consensus finally failed.175 As a result, pursuant to Article 12 of
the Rome Statute the Court is given jurisdiction first of all over offences
committed on the territory of, or by a national of, one of the States
party.176 Even this more limited jurisdiction has provoked controversy;
the US view is that by asserting jurisdiction over nationals of non-party
States the Rome Statute violates international law.177

The US view is unpersuasive. All countries have the right to exer-
cise territorial jurisdiction and there is no evidence of a prohibitive
rule of international law which forbids the passing of such jurisdic-
tion to an international organisation that has the necessary fair-trial
guarantees.178 As a result of Article 12 the ICC has jurisdiction over a

174 Andreas Zimmermann, ‘The Creation of a Permanent International Criminal Court’
(1998) 2 MPYBUNL 169, 205--6; For Rome documents, see A/CONF.183/C.1/L.6, L.53
(Article 7), L.59 (Article 7), L.70.

175 See Elizabeth Wilmshurst, ‘Jurisdiction of the Court’, in Roy S. Lee (ed.), The
International Criminal Court: The Making of the Rome Statute (The Hague: Kluwer, 1999),
p. 127; See more generally, Eve La Haye, ‘The Jurisdiction of the International
Criminal Court: Controversies Over the Preconditions for Exercise of its Jurisdiction’
(1999) 46 NILR 1; Hans-Peter Kaul, ‘Preconditions to the Exercise of Jurisdiction’, in
Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute: A
Commentary (Oxford: Oxford University Press, 2002), p. 583; Hans-Peter Kaul and Claus
Kreß, ‘Jurisdiction and Cooperation in the Statute of the International Criminal
Court: Principles and Compromises’ (1999) 2 YBIHL 143; Richard Dicker, ‘Issues Facing
the International Criminal Court’s Preparatory Commission’ (1999) 32 Cornell ILJ 471,
473.

176 See Sharon A. Williams, ‘Article 12’, in Otto Triffterer (ed.), Commentary on the Rome
Statute of the International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999),
p. 329.

177 David J. Scheffer, ‘The International Criminal Court: The Challenge of Jurisdiction’
(1999) 63 Proceedings ASIL 68, 71; Ruth Wedgwood, ‘The International Criminal
Court: An American View’ (1999) 10 EJIL 93, 99. See also Madeline Morris, ‘High
Crimes and Misconceptions: The ICC and Non Party States’ (2000) 64 LCP 131.

178 On the US position, see, for example, Marcella David, ‘Grotius Repudiated: The
American Objections to the International Criminal Court and the Commitment to
International Law’ (1999) 20 MJIL 337; Bartram S. Brown, ‘US Objections to the Statute
of the International Criminal Court: A Brief Response’ (1999) 31 NYUJILP 855;
Christopher C. Joyner and Christopher Posteraro, ‘The United States and the
International Criminal Court: Rethinking the Struggle Between National Interests
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larger personal, temporal and geographical range than the ad hoc Tri-
bunals, but States can choose to remain outside of this regime to a
large extent by not ratifying the Statute or agreeing to its jurisdiction
under Article 12(3) and avoiding conflicts with States party to the Rome
Statute.179 Even those who ratify are entitled, by virtue of Article 124, to
opt out of the war crimes jurisdiction of the ICC for seven years.180

The jurisdictional regime of the ICC means that absent universal rat-
ification of the Rome Statute (which is unlikely at present), or Security
Council action, some conflicts -- such as the crisis in Darfur, Sudan --
will remain outside the remit of the ICC’s mandate. This is unfortunate,
although it might be questioned if the inclusion of universal juris-
diction in the Statute would have made much practical difference.
Although the ICC would then have had jurisdiction over any conflict,
it would not have been able to issue binding orders relating to the
surrender of suspects or evidence to the State most likely to have
such evidence, the nationality or territorial State. The Court might
be able to obtain the suspect were he or she to travel to a State
party to the ICC, but investigation would be almost impossible in this
situation.

The temporal jurisdiction of the ICC may also be open to claims of
selectivity. Pursuant to Article 11. ‘1. The Court has jurisdiction only with
respect to crimes committed after the entry into force of this Statute’. In
addition ‘[i]f a State becomes a Party to this Statute after its entry into
force, the Court may exercise its jurisdiction only with respect to crimes
committed after the entry into force of this Statute for that State, unless
that State has made a declaration under article 12, paragraph 3.’181 This

and International Justice’ (1999) 10 CLF 359; Gerhard Hafner, Kristen Boon, Anne
Rübesame and Jonathan Hutson, ‘A Response to the American View as Presented By
Ruth Wedgwood’ (1999) 10 EJIL 108; Monroe Leigh ‘The United States and the Statute
of Rome’ (2001) 95 AJIL 124; Sarah B. Sewell and Carl Kaysen, The United States and the
International Criminal Court (New York: Rowman & Littlefield/American Academy of
Arts and Sciences, 2000).

179 Which they have a right to do; Peter Malanczuk, ‘The International Criminal Court
and Landmines: What are the Consequences of Leaving the US Behind?’ (2000) 11 EJIL
77, 78.

180 See Andreas Zimmermann, ‘Article 124’, in Otto Triffterer (ed.), Commentary on the
Rome Statute of the International Criminal Court: Article by Article (Baden-Baden: Nomos,
1999), p. 1281. France and Colombia have made such declarations.

181 See Sharon A. Williams, ‘Article 11’, in Otto Triffterer (ed.), Commentary on the Rome
Statute of the International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999),
p. 323; Stéphane Bourgon, ‘Jurisdiction Ratione Temporis’, in Antonio Cassese, Paula
Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary (Oxford: Oxford University Press, 2002), p. 543.
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represents a radical change of policy from the previous international
criminal Tribunals, which have all been created to deal with conflicts
beginning prior to the creation of those Tribunals.182

Article 11 was also unnecessary from the point of view of the nullum
crimen sine lege principle, so long as the conduct prosecuted was contrary
to customary law at the time of its perpetration.183 The reason for the
difference between Article 11 and its earlier precedents is related to the
fact that in this instance States were setting up an institution that could
prosecute their own nationals. Their own past actions could therefore be
brought before the ICC. States were unwilling to permit such a result.184

By way of comparison, it might be noted that US military commission
Order 2 on the prosecution of non-US nationals in the ‘war on terror’,
returns to the earlier approach, saying that ‘as this document is declar-
ative of existing law, it does not preclude trial for crimes prior to its
effective date’.185

There is a pragmatic argument in favour of Article 11. The ICC could be
overwhelmed by past crimes, and the Court has only limited resources.
It could not therefore prosecute every offence back to, say, the Second
World War, or even a small sample of them. But the arbitrariness of the
date of entry into force may be shown in relation to the conflict in the
DRC. The conflict has been ongoing since the 1990s, but the Prosecutor
has jurisdiction only over offences committed after 1 July 2002: a crime
committed the day before would be outside the jurisdiction of the ICC.
This is unfortunate, but it is also true that any date chosen would be
similarly arbitrary.

Two of the trigger mechanisms for the ICC’s jurisdiction could be
criticised as open to abuse. The first of these is State referrals, mentioned
in Article 13(a) and 14. The history of such referrals reveals that they
have not been apolitical, in that they are considered unfriendly acts,
and therefore are not used in relation to Allies or friends.186 However,
the addition of the proprio motu powers of the Prosecutor pulls some of
the teeth of this critique as the Prosecutor may initiate an investigation
where no State has passed on the situation. As William Schabas has

182 Williams, ‘Article 12’, p. 324. 183 Bourgon ‘Temporis’, p. 550.
184 Although William A. Schabas, An Introduction to the International Criminal Court

(Cambridge: Cambridge University Press, 2nd edn., 2004), p. 70, notes that national
courts or ad hoc Tribunals could be set up for this, the fact that most such crimes
have, as yet, remained unpunished makes it unlikely that they will be now.

185 Department of Defense Military Commission Order 2, 30 April 2003, p. 2.
186 See, for example, Schabas, An Introduction, p. 122.
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noted, States may also suggest to the Prosecutor that he or she use such
powers rather than publicly referring a matter to the ICC.187

The self-referral of the situations in Northern Uganda and the DRC
have led to concerns that these actions were part of a means to weaken
political opponents there. However, ‘situations’ have to be referred, and
this means that all parties in a situation are subject to investigation. It
is notable that although the President of Uganda referred the situation
‘concerning the Lord’s Resistance Army’ to the ICC,188 the Prosecutor
has initiated an investigation into ‘Northern Uganda’.189 The decisions
to investigate those situations are thus not unfairly selective.

The second possible trigger mechanism that may be criticised as selec-
tive is a Security Council referral under Article 13(b). The Security Coun-
cil may pass any situation to the ICC, irrespective of whether it involves
the territory or nationals of a State party, giving the ICC a possible
global jurisdiction. This jurisdiction is exercisable only on a contingency
outside the power of the Court, a decision of the Security Council.
The political nature of the Security Council, and the existence of the
veto, mean that certain States (in particular, the permanent five mem-
bers and their allies and associates) will be protected from this type
of referral. This form of jurisdiction is as selective as the decisions of
the Security Council to create the ICTY and ICTR. As the Prosecutor
has no proprio motu powers to investigate unless the situation involves
crimes on the territory of, or committed by, nationals of States party to
the Statute, the clawback for legitimacy of those powers does not exist.
That is not to say that the additional role for the Security Council here
is entirely inappropriate, but that there is the possibility of selectivity
in it.

The existence of the proprio motu powers of the Prosecutor was opposed
by the United States on the basis of possible bias or being open to manip-
ulation. This critique could be linked to selective enforcement of the law.
The Prosecutor does have discretion, not only in whether to exercise pro-
prio motu powers, but also whether to prosecute if the Security Council
or a State passes a situation to him or her.190 This discretion is broad, in
that the Prosecutor may refuse to investigate or prosecute on the basis
that it is not in ‘the interests of justice’.191 If the Prosecutor decides
to do so, however, a Pre-Trial Chamber may refuse to accept the deci-
sion, and require the Prosecutor to continue with the investigation or

187 Schabas, An Introduction, p. 122. 188 ICC Press Release, 29 January 2004.
189 ICC Press Release, 29 July 2004. 190 See Article 53. 191 Article 53(1)(c), 53(2)(c).
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prosecution.192 If the Prosecutor decides to use prioprio motu powers, he
or she may do so only if a pre-Trial Chamber decides that he or she has
a reasonable basis to do so.193 This level of oversight is quite unprece-
dented, and provides more than adequate protection against arbitrary
action by the Prosecutor. The Prosecutor is also sensitive to questions of
legitimacy, has gone out of the way to show transparency, and is working
on a publishable set of guidelines.194

In one area, the Rome Statute has made it possible for politically
motivated selectivity to occur. This is the Security Council’s right to
demand postponement of action by the Prosecutor under Article 16.195

Article 16 provides that: ‘[n]o investigation or prosecution may be com-
menced or proceeded with under this Statute for a period of 12 months
after the Security Council, in a resolution adopted under Chapter VII
of the Charter of the United Nations, has requested the Court to that
effect; that request may be renewed by the Council under the same con-
ditions.’196 A political body is thus given the authority to stall the inves-
tigation or prosecution of offences for reasons which need not have any-
thing to do with the administration of justice for as long as the Council
is prepared to vote for such a resolution.197 The provision itself was

192 Article 53(3)(b), Rule of Procedure and Evidence 110(2). See Matthew Brubacher,
‘Prosecutorial Independence Within the International Criminal Court’ (2004) 2 JICJ
71, 85--7.

193 Article 15(3).
194 Such a course is suggested in Alison Marston Danner, ‘Enhancing the Legitimacy and

Accountability of Prosecutorial Discretion at the International Criminal Court’ (2003)
97 AJIL 510, 541--52.

195 See Nabil Elaraby, ‘The Role of the Security Council and the Independence of the
International Criminal Court: Some Reflections’, in Mauro Politi and Guiseppe Nesi
(eds.), The International Criminal Court: A Challenge to Impunity (Aldershot: Ashgate, 2001),
p. 43.

196 See generally Morten Bergsmo and Jelena Pejíc, ‘Article 16’, in Otto Triffterer,
Commentary on the Rome Statute of the International Criminal Court: Article by Article
(Baden-Baden: Nomos, 1999), p. 373; Lionel Yee, ‘The International Criminal Court
and the Security Council: Articles 13(b) and 16’, in Lee, The International Criminal Court,
p. 143, pp. 149--52; Luigi Condorelli and Santiago Villalpando, ‘Referral and Deferral
by the Security Council’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford
University Press, 2002), p. 627, pp. 644--54.

197 See, for example, Andreas O’Shea, ‘The Statute of the International Criminal Court’
(1999) 116 SALJ 243, 249. Gabrielle H. Oosthuizen, ‘Some Preliminary Remarks on the
Relationship Between the Envisaged International Criminal Court and the UN
Security Council’ (1999) 46 NILR 313, 330; Vera Gowlland-Debbas, ‘The Functions of
the United Nations Security Council in the International Legal System’, in M. Byers
(ed.), The Role of Law in International Politics (Oxford: Oxford University Press, 2000),
p. 277, p. 297.
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highly controversial in the drafting of the Rome Statute, partly because
many saw any role for a political body in this area as inappropriate.198

Sir Franklin Berman, head of the UK delegation at Rome, accepts that
Article 16 is a ‘departure from pure principle’, albeit in his view a
minor one.199

The final compromise was intended to make Article 16 difficult to
implement for the Security Council. Any of the permanent five mem-
bers of the Security Council could veto such a resolution. So a State
proposing such a resolution would have to persuade nine other mem-
bers of the Council, of whom five must be the permanent mem-
bers, of the advisability of passing it. It was not expected that many
Article 16 resolutions would be passed. The drafters had not foreseen
that the United States would threaten to veto all resolutions renewing
peacekeeping mandates unless the Council passed what became Reso-
lution 1422 in July 2002.200 Resolution 1422 required a blanket deferral
of all investigations ‘involving current or former officials or personnel
from a contributing State not a party to the Rome Statute over acts or
omissions relating to a United Nations established or authorized opera-
tion’ for a year.

The Resolution was immensely controversial in the Council, and with
good reason. Despite the Resolution’s protestations to the contrary, Res-
olution 1422 is not in conformity with Article 16 of the Rome Statute,
as that article was intended to refer to specific situations, while Res-
olution 1422 asks for a general deferral of investigations, including
those relating to situations in the future.201 The fact that there was no

198 Yee, ‘The International Criminal Court’, pp. 149--52.
199 Franklin Berman, ‘The Relationship Between the International Criminal Court and

the Security Council’, in Hermann A. M. von Hebel, Johan G. Lammers and Jolien
Schukking (eds.), Reflections on the International Criminal Court: Essays in Honor of Adriaan
Bos (The Hague: Kluwer/T.M.C. Asser Instituut, 1999), p. 173, p. 177.

200 UN Doc. S/RES/1422. On the Resolution, see Robert Cryer and Nigel D. White, ‘The
Security Council and the International Criminal Court: Who’s Feeling Threatened?’
(2002) 8 International Peacekeeping: The Yearbook of International Peace Operations 143; Marc
Weller, ‘Undoing the Global Constitution: UN Security Council Action on the
International Criminal Court’ (2002) 78 IA 693; Carsten Stahn, ‘The Ambiguities of
Resolution 1422’ (2003) 14 EJIL 85; Dan Sarooshi, ‘The Peace and Justice Paradox: The
International Criminal Court and the UN Security Council’, in Dominic McGoldrick,
Peter Rowe and Eric Donnelly (eds.), The International Criminal Court (Oxford: Hart,
2004), p. 95, pp. 115--20. For a more sympathetic view of Resolution 1422, see Dominic
McGoldrick, ‘Political and Legal Responses to the ICC’, in Dominic McGoldrick, Peter
Rowe and Eric Donnelly (eds.), The International Criminal Court (Oxford: Hart, 2004),
p. 389, pp. 415--22.

201 Cryer and White, ‘Security Council’, 148--51; Sarooshi, ‘The Peace and Justice Paradox’,
pp. 117--19.
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determination of a threat to international peace and security in Resolu-
tion 1422 means that it is also inconsistent with the UN Charter.202

In terms of its practical effects on the ICC, Resolution 1422 was not
important. In the first year of operation of the Court the Office of the
Prosecutor was being set up, and in no position to begin investigations.
There were also no allegations of peacekeepers engaging in activities that
would implicate the ICC’s jurisdiction.203 The Resolution was renewed in
2003 (in Resolution 1487), but not in 2004, so its effects have now come to
an end. The lawfulness of the two Resolutions was highly questionable
and the broader challenges they made to the regime of international
criminal law enforcement were concerning.

The first of these challenges is that separating off different types of
peacekeeper implicates issues of equality before the law. As the repre-
sentative of Canada explained prior to the adoption of Resolution 1422
‘at stake today . . . are issues that raise questions about whether all peo-
ple are equal before the law; whether everyone in a sovereign State is
subject to that State’s laws including international laws binding on that
State’.204 The second problem has been explained elsewhere:

the Resolution can be seen as an attempt to assert the supremacy of political
considerations over law in two significant ways: not only by violating both the
Rome Statute and the UN Charter, but also by trying to assert the old political
order of the veto, secret meetings and self-serving interpretations of ‘security’,
over a newly emerging, but still very weak, legal order based on the enforce-
ment of fundamental laws prohibiting the most heinous crimes. In so doing,
the Security Council acted inconsistently with its own movement towards a sys-
tem of security based increasingly on concerns about justice manifested by its
creation of international criminal tribunals and determinations that violations
of international humanitarian law constituted threats to the peace.205

Despite the ICC being open to certain criticisms of selectivity, and the
questionable aspects of the Security Council’s early reactions to the com-
ing into force of the Rome Statute, these blemishes should not encourage

202 Cryer and White, ‘Security Council’, 151--8; Roberto Lavalle, ‘A Vicious Storm in a
Teacup: The Action by the United National Security Council to Narrow the
Jurisdiction of the International Criminal Court’ (2003) 14 CLF 195, 209--10. Stahn,
‘The Ambiguities’, 86--7, argues that there is an implicit finding of a threat to the
peace, but the background to the Resolution shows that this was not the case.

203 See Lavalle, ‘A Vicious Storm’, 216--17.
204 UN Doc.S/PV 4568, p. 4.
205 Cryer and White, ‘Security Council’, 169--70. Despite the legal position being

different, similar criticisms of the approach of the Council could be made in relation
to Resolution 1497.
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forgetfulness about the extent to which the Court represents a dramatic
leap forward in enforcement of international criminal law. The ICC is
considerably less open to criticism on the basis of selectivity than previ-
ous Tribunals or many States’ practice in this area. To demand perfection
would be to demand the impossible, at the domestic or international
level.

Special Court for Sierra Leone

The creation of the ICC has not exhausted the examples of Tribunals set
up with the assistance of international society. There is also the Special
Court for Sierra Leone. The jurisdiction of the Special Court for Sierra
Leone is subject to similar critiques as the ad hoc Tribunals on the basis
that it is a reaction to a single conflict, that in Sierra Leone.206 There are
a number of other countries and conflicts that could have such Courts
set up for them. Like the two UN Tribunals, though, the Special Court’s
jurisdiction applies to both the government and its supporters and to
rebels such as the RUF. The Special Court’s Prosecutor, David Crane,
has adopted an impressively impartial approach to indictment, indicting
parties from all sides for their conduct in the conflict. In doing so, he
has surprised many Sierra Leoneans, including some in the government.

There is one set of actors in the Sierra Leone conflict who are treated
differently. Article 1(b) places primary jurisdiction over any ‘peacekeep-
ers and related personnel’ in the primary jurisdiction of the sending
State so long as they were ‘present in Sierra Leone pursuant to the Sta-
tus of Mission Agreement in force between the United Nations and the
Government of Sierra Leone or agreements between Sierra Leone and
other governments or regional organisations, or, in the absence of such
agreement, provided that the peacekeeping operations were undertaken
with the consent of the Government of Sierra Leone’. Insofar as this
covers those peacekeepers present pursuant to express agreements this
is not too different from Article 98 of the Rome Statute, but it is more
expansive than that provision as it includes those peacekeepers who
were in Sierra Leone with the consent of its government, but without
such an agreement. This related to the Security Council’s affirmation
that sending States had a responsibility to investigate such offences.207

Should they prove unwilling or unable to do so the Special Court could
prosecute them only should the Security Council expressly authorise the

206 Special Court Statute, Article 1.
207 See Robert Cryer, ‘A Special Court for Sierra Leone?’ (2001) 50 ICLQ 435, 440.
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Court to do so.208 This means that some such persons could be immu-
nised from prosecution owing to the operation of the veto. Article 1(b)
was probably unnecessary anyway, as there have been no allegations that
peacekeepers are among those who ‘bear the greatest responsibility’ for
crimes in Sierra Leone, and whom it is the mandate of the Special Court
to prosecute.209

The temporal jurisdiction of the Special Court for international crimes
does not reach back to the beginning of the conflict in Sierra Leone
in 1991. Instead, the Special Court has jurisdiction from the date of
the Abidjan Peace Agreement (30 November 1996) and is ongoing. This
is in some respects arbitrary and means that offences predating the
Agreement cannot be punished by the Special Court. On the other hand,
the date was deliberately chosen as an apolitical one, one which captured
most of the serious crimes in the conflict and was based on the strong
pragmatic foundation that the Court was not intended to hear a large
number of cases, so should not be overburdened.

Conclusion

It would be easy to end this chapter on a negative note. International
criminal law has been, and is still, often enforced selectively. There is no
question that the enforcement of international criminal law has fallen
short of the standard of perfect compliance with rule of law ideals.
Despite rule of law concepts being hardwired into international crimi-
nal law, these have often been honoured in the breach. Even though the
Nuremberg and Tokyo IMTs both explained that they were about bring-
ing the law to bear on high-ranking government officials,210 the lowliest
suspects from the victor States were never put before those courts, nor
were they intended to be. The practical necessity of ensuring that some
States remain co-operative has limited the practical ability of the ICTY
and ICTR to investigate all offences subject to their jurisdiction. The
need of those Tribunals to ensure their financing is also a factor, and
it is likely to be with the ICC and the Special Court for Sierra Leone.
The Special Court, being funded by voluntary contributions rather than
assessed (mandatory) ones, is in an especially difficult position in rela-
tion to its financers.

Nonetheless, the cup should be seen as half full, rather than half
empty. The modern regime of international criminal law enforcement

208 Special Court Statute, Article 1(c). 209 Special Court Statute, Article 1(a).
210 For a modern restatement of this, see Article 27 of the Rome Statute.
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is far less subject to the criticism that it is selective than earlier attempts
to enforce that law. As a result McCormack’s comment that: ‘[t]his self
righteous tendency to apply a different set of principles of international
justice to one’s own nationals, and the corresponding willingness to
promote collective international responses when some “other” entity
is involved, is as evident in current national positions in relation to
the proposed permanent international criminal court as it was in the
attitudes of the Allied powers establishing Nuremberg and Tokyo’211 is
a little overstated. The efforts of the ‘Like-Minded States’ in ensuring
the creation of a reasonably strong and effective court should not be
ignored. We must remember the massive leap that has occurred from
even the mid-1990s as, ‘nobody . . . even after the establishment of the
ICTY and the ICTR, dared to hope that before the end of the millennium
a permanent International Criminal Court could be established’.212

A considerable number of States have been willing to set up a court
that has jurisdiction over allegations of offences by their nationals or
on their territory. That the ICC is imperfect from the perspective of the
rule of law should not blind us to the extent to which the Court repre-
sents a quantum leap beyond what went before. As time goes on, and
should more States ratify the Rome Statute, a more global regime may
come into being which is less susceptible to such critiques. It is prac-
tically impossible for the international criminal law regime to achieve
perfect compliance with rule of law standards and be perfectly consis-
tent. National criminal law systems do not achieve full compliance with
such standards, and they operate in an environment that is far more
conducive to fulfilling such criteria. But there is another form of this
critique to which the system may remain vulnerable. It is to this critique
that we will now turn.

211 McCormack, ‘Selective Reaction’, 719--20.
212 Otto Triffterer, ‘Preliminary Remarks: The Permanent ICC-Ideal and Reality’, in Otto

Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court: Article
by Article (Baden-Baden: Nomos, 1999), p. 17, p. 47.



5 Selectivity and the law: I -- definitions
of crimes

Introduction

As was shown in chapter 4, selectivity ratione personae is a critique that
can be (and often has been) levelled at international criminal law. How-
ever, this is not to say that States never chose to prosecute their own
nationals. With the turn to prosecution that occurred in the 1990s, of
which the promulgation of the Rome Statute for the International Crim-
inal Court in 1988 was both cause and effect, selectivity in the sense
it was dealt with in chapter 4, appears to be becoming more limited,
although it will be by no means eliminated.

However, selectivity bubbles to the surface in a more subtle way, in
the parameters of criminal responsibility. Let us return to Kenneth Kulp
Davis’ explication of selectivity: ‘when an enforcement agency or officer
has discretionary power to do nothing about a case in which enforce-
ment would be clearly justified, the result is a power of selective enforce-
ment. Such power goes to selection of parties against whom the law is
enforced. Selective enforcement may also mean selection of the law that
will be enforced; an officer may enforce one statute fully, never enforce
another and pick and choose in enforcing a third.’1 This chapter, and
chapter 6, concentrate on a form of selectivity derived from the second
aspect of this definition.

The basic contention of these two chapters is that when they are
creating what Michael Bothe has termed a ‘safe’ law enforcement mech-
anism (one which is unlikely to assert jurisdiction over their nationals’
activities),2 there is a tendency for States to take a different view of the

1 Kenneth Kulp Davis, Discretionary Justice: A Preliminary Enquiry (Baton Rouge: Louisiana
State University Press, 1969), p. 163.

2 Michael Bothe, ‘International Humanitarian Law and War Crimes Tribunals: Recent
Developments and Perspectives’, in Karel Wellens (ed.), International Law: Theory and
Practice (The Hague: Kluwer, 1998), pp. 581, 593.
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law than when there is the possibility of the Tribunal exercising juris-
diction over their nationals (an ‘unsafe’ mechanism).3 The trend is for
the creators of international criminal courts to take a wider view of the
definitions of crimes when they are not to be subject to their jurisdiction
than when they are. This includes the contention that when there is the
possibility of the court exercising its jurisdiction over its creators, defi-
nitional precision is insisted upon, as although States may be content to
allow a court to determine the law for other States, they are unwilling to
concede to the court a power to make law binding on the States that set
it up.4 It must be remembered that the possibility of leaving definitions
to the court was omitted from the ILC Draft Statute for precisely the rea-
son that doing so would amount to giving the court a quasi-legislative
role.5 To move the discussion forward, it is therefore necessary to evalu-
ate the extent to which international courts fall into the ‘safe’ or ‘unsafe’
categories.

‘Safe’ and ‘unsafe’ Tribunals

The separation of authority was exceptionally clear in the post-war tri-
bunals (the Nuremberg and Tokyo IMTs). In both, those drafting the law
and creating the Tribunal were not to be the subjects of investigation or
prosecution. The Nuremberg Charter was drafted in the London Confer-
ence, which consisted of representatives of the ‘Big Four’ powers.6 The
possibility of having a German or neutral jurist at the conference was
never even considered. In addition to this, because of the comprehensive
defeat of Germany the representatives were free to pursue their objective
of ensuring ‘the conviction and punishment of the Nazi defendants’.7

3 In relation to non-international armed conflicts, this transposes into a court that could
exercise jurisdiction over the government participating in negotiations (and its allies)
rather than just rebels.

4 Alain Pellet, ‘Applicable Law’, in Antonio Cassese, Paola Gaeta and John R. W. D. Jones
(eds.), The Rome Statute: A Commentary (Oxford: Oxford University Press, 2002), p. 1051,
pp. 1056--9.

5 See James Crawford, ‘The ILC Adopts a Statute for an International Criminal Court’
(1995) 89 AJIL 404, 411.

6 See Arieh Kochavi, Prelude to Nuremberg: Allied War Crimes Policy and the Question of
Punishment (Durham, NC: North Carolina University Press, 1998), pp. 222, 226.

7 Matthew Lippman, ‘Nuremberg: Forty-Five Years Later’ (1991) 7 Connecticut JIL 1, 37.
See also M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law
(The Hague: Kluwer, 2nd rev. edn., 1999), p. 16 (‘The facts were to drive the law . . . it
was designed to produce a pre-ordained result’); Bradley F. Smith, Reaching Judgment at
Nuremberg, London: André Deutsch, 1977, p. 62.
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In this regard, it is worth mentioning some of the comments made
by the drafters; David Maxwell-Fyfe8 explained: ‘I want to make clear in
this document what are the things for which the Tribunal can punish
the defendants. I don’t want it left to the Tribunal to interpret what are
the principles of international law that it should apply . . . it should
not be left to the Tribunal to say what is or what is not a violation of
international law . . . What we want to abolish at the trial is a discussion
as to whether the acts are violations of international law or not. We
declare what international law is.’ Robert Jackson seems to have agreed.
Jackson criticised a Soviet proposal as:

it seems to me to leave the tribunal in the position where it could be argued, and
the tribunal might very reasonably say, that no personal responsibility resulted
if we failed to say it when we are making an agreement between the four pow-
ers which fulfils in a sense the function of legislation. I think there is greater
authority in us to declare principles as we see them now than there would be in
a court to use new principles that we failed to declare in an organic act setting
up the court.9

Although the details of the drafting of the Charter of the Tokyo IMT
are unavailable, certain points may be raised. The US Chief Prosecutor,
without consultation with the other Allies, never mind any neutral or
Japanese representatives, drafted the Charter himself.10 The Charter, in
relation to the law applied, was also very similar to the London Charter
for the Nuremberg IMT,11 so in many ways similar policies and attitudes
can be presumed to have been at work. As was the case in the London
Conference, the law was drafted by the winning side in the war for
application to the opposing side in that war, who had little chance to
complain about its nature. Together, the two IMTs represent a pair.

The drafting process for the ICTY Statute was partially different. The
decision to create the ICTY was taken by the Security Council, which
was not a party to the Yugoslav conflict,12 nor were any of its members.
The decision to create the ICTY was formalised in Resolution 808, which
asked the Secretary-General of the United Nations to prepare a report

8 Quoted in Robert Jackson, Report of Robert H. Jackson: US Representative to the International
Conference on Military Trials (Washington, DC: Government Printing Office, 1945),
pp. 328--9, 399.

9 Jackson Report, p. 311.
10 Solis Horwitz, ‘The Tokyo Trial’ (November 1950) 465 International Conciliation 478, 480.
11 Chihiro Hosoya, ‘Preface’, in Chihiro Hosoya, Yasuaki Onuma, Nisuke Ando and

Richard Minear (eds.), The Tokyo Trial: An International Symposium (Tokyo: Kodanasha
International, 1986), p. 1, p. 9.

12 That is not to say that the Security Council had been silent on the Yugoslav conflict.
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on the creation of a Tribunal, and to write its Statute. The power to
make decisions on what was in the Statute was passed by the Security
Council (and the States comprising it), to an entirely non-State-based
entity, the Office of the Secretary General, (in practice, the UN Office of
Legal Affairs, OLA).13 Cherif Bassiouni gives two reasons for this: first,
that the members of the Security Council realised that they would have
problems drafting the law themselves. Secondly, they knew that the
OLA would be drafting the Statute, so some States knew that they could
confidentially influence its contents.14 The former contention is almost
undoubtedly correct, the latter is open to question, given that the reports
given by the States were public, and suggestions in their reports were
clearly not all taken up.15 Of course, in an organ such as the Security
Council the possibilities of influence cannot be ruled out.

The Secretary General was given an unprecedented power to deter-
mine the structure of the Tribunal and the body of law the ICTY was
to apply. The final decision making authority for the ICTY was the Secu-
rity Council. Of course, even though the Security Council was likely to
adopt the fruits of the Secretary General’s (and OLA’s) labours, if the
report had gone far beyond what was acceptable it would not have been
adopted. Either certain members of the Security Council or the United
Nations generally would have (in the former case) either refused to pass
the report, or (in the latter) actively opposed the ICTY (and sealed its fate
by opposing its funding). This limitation, along with the commitment
of the United Nations to human rights,16 perhaps led the Secretary Gen-
eral to assert that ‘the application of the principle nullum crimen sine lege
requires that the international tribunal should apply rules of interna-
tional humanitarian law which are beyond any doubt part of customary
law so that the problem of adherence of some but not all States to spe-
cific conventions does not arise’.17

13 See M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal Tribunal
for Yugoslavia (Ardsley: Transnational, 1996), pp. 221--5; Daphna Schraga and Ralph
Zacklin, ‘The International Criminal Tribunal for Yugoslavia’ (1994) 5 EJIL 360, 361--2.

14 Bassiouni and Manikas, The Law of the International Criminal Tribunal, p. 221.
15 Reports, including suggestions for Statutes, were given by France (UN Doc. S/25266),

Italy (UN Doc. S/25300), the Islamic Conference (UN Doc. S/25512), the Russian
Federation (UN Doc. S/25536), Canada (UN Doc. S/25594), the Netherlands (UN Doc.
S/25716) and the United States (UN Doc. S/25575). The most notable suggestion in a
State report, which was not taken up in the Statute, was the US proposal that the
Statute determine the conflict to be international (S/25575, Article 10(a)).

16 See UN Charter, Articles 1(1) and 55.
17 Report of the Secretary General Pursuant to Paragraph 2 of Security Council

Resolution 808, UN Doc. S/25704, para. 34. With respect, the comment of the
Secretary General here betrays certain elisions and misconceptions. He conflates the
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Although the ICTR’s Statute was created by the same body as the ICTY
(the Security Council), the way in which the Statute was drafted was
very different. Here the Statute was drafted by the United States and
New Zealand, with input from Rwanda which, at the time, was a mem-
ber of the Security Council.18 This is a relevant factor: not only did parts
of the membership of the Security Council retain the right to draft the
Statute, but also the State which was to be subject to the jurisdiction of
the court was in a position not only to object to any particular formula-
tion of the law but also to attempt to influence the formulation itself.19

As Rwanda was a non-permanent member of the Security Council, of
course, it could not veto the creation of the ICTR, although it did vote
against it. Here we see the first example of the creation of an interna-
tional criminal court where there was not a total separation between the
authority creating the tribunal and the State (or nationals thereof) which
was to be subject of the Tribunal. However, the ultimate defining author-
ity for the jurisdiction of the ICTR was not Rwanda, but the Security
Council.

The most prominent example of unity between the authority to define
the law and its possible subjects is the Rome Statute. Here, for the first
time, the Statute was not reactive, and all States’ nationals at the Rome
conference were, at least theoretically, potential defendants before the
Court. The negotiations themselves were particularly difficult, and in the
end, the Bureau had to create a package deal on which States voted.20

Because of this unity of authority, Robinson asserted that ‘given the
interest of participating States in knowing the precise contours of the
corresponding obligations . . . [definitions of crimes could be expected to

nullum crimen principle with the adherence of all States to Conventions. In addition,
he ignores the fact that the SFRY (and thus all its successors) were parties to all the
relevant humanitarian law conventions (the four Geneva Conventions and both
Additional Protocols), thus the problem he fears could not arise.

18 See Roy S. Lee, ‘The Rwanda Tribunal’ (1996) 9 LJIL 37, 39; Daphna Schraga and Ralph
Zacklin, ‘The International Criminal Tribunal for Rwanda’ (1996) 7 EJIL 501, 504. The
Secretary General’s initial report on the ICTR (Report Pursuant to Paragraph 5 of
Security Council Resolution 955 UN Doc. S/1995/134) is not, like his report on the
ICTY, the reflections of the drafter of the Statute.

19 Schraga and Zacklin, ‘The International Criminal Tribunal for Rwanda’, 504, note
that, more than the ICTY Statute, the ICTR represented a negotiated outcome. One of
the reasons Rwanda voted against the Resolution creating the ICTR (SC Resolution
955) was that it included crimes (war crimes and crimes against humanity) that they
did not wish to be included in the Statute. See UN Doc. S/PV. 3453, p. 15.

20 See Philippe Kirsch and John T. Holmes, ‘The Rome Conference on an International
Criminal Court: The Negotiating Process’ (1999) 93 AJIL 2, 5--9. See also David J.
Scheffer, ‘The United States and the International Criminal Court’ (1999) 93 AJIL 12, 20.
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be more detailed and] . . . one might expect the definition[s] to be more
restrictive than previous definitions’.21 This would certainly seem to cor-
respond with the opinions of some delegations, who agreed with the US
spokesman who asserted: ‘[t]his court should not . . . be in the business
of deciding even what is a crime. This is not the place for progressive
development of the law into uncertain areas, or for the elaboration of
new and uncertain international criminal law. The court must concern
itself with those atrocities which are universally recognized as wrong-
ful and condemned.’22 A clear contrast can be seen when these com-
ments are compared with those of the drafters of the Nuremberg IMT
Charter.

The Special Court for Sierra Leone is a difficult case to call. The Sierra
Leonean government was fully engaged in the negotiations for the Court.
The basis of the Court is an agreement between the United Nations and
Sierra Leone.23 Sierra Leone thus had the opportunity to reject the Court.
The Special Court also had jurisdiction over all offences in Sierra Leone.
This would, at first glance place the Court in the ‘unsafe’ camp, in which
it might be expected to have a narrow approach to the applicable law.
However, the picture is made more complex by the understanding that
most of the Sierra Leonean government had: this was that the Court
was intended to prosecute Revolutionary United Front (RUF) leaders and
the overthrown junta. This understanding was clear in the request for
assistance Sierra Leone sent to the Security Council,24 which may have
been encouraged by the US ambassador to the United Nations, Richard
Holbrooke, who noted that ‘[i]t is very important that the people -- Foday
Sankoh and his henchmen -- who have committed these war crimes be
brought to justice’.25 It is uncertain how widely this understanding was
held in the later parts of the negotiation of the Statute of the Spe-
cial Court, but it is also notable that Sierra Leone retained the right to

21 Daryl Robinson, ‘Defining Crimes Against Humanity at the Rome Conference’ (1999)
93 AJIL 43, 43. See also Rosalyn Higgins, ‘International Law in a Changing
International System’ (1999) 58 CLJ 78, 88 who agrees that the ICC will be subject to
more political control than the UN Tribunals on the definitions of crimes.

22 Representative of the US to the General Assembly, 23 October 1997 (Agenda Item 150),
cited in Neil Boister, ‘The Exclusion of Treaty Crimes from the Jurisdiction of the
Proposed International Criminal Court’ (1998) 3 JACL 27, 28. Boister also reports that
the EC and others agreed with these sentiments.

23 2001 Agreement Between the United Nations and Sierra Leone on the Establishment
of a Special Court.

24 UN Doc. S/2000/786.
25 BBC News, ‘Sierra Leone Backs Tribunal Plan’, available at

http://news.bbc.co.uk/1/hi/world/Africa/855478/stm.
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appoint the Deputy Prosecutor, and there has been considerable surprise
expressed in Sierra Leone that government supporters such as Sam Hinga
Norman are facing the Court.26 It would thus be ill advised to draw hasty
conclusions from provisions in the Statute, as its status cannot easily be
determined. Nonetheless, there is evidence that the Special Court was
considered quite ‘safe’.

Custom, codification, legitimacy and the nullum crimen
sine lege principle

As this chapter and chapter 6 will necessarily involve the comparison of
documents which attempt to codify the applicable law to a greater or
lesser extent, some preliminary remarks on codification in criminal law,
the nullum crimen principle and the extent to which customary interna-
tional law can live up to it are called for.27 Criminal codes are usually
thought to have a number of benefits -- accessability, comprehensiveness,
certainty and consistency.28 These are not entirely uncontroversial. For
example, the open-textured nature of language means that absolute cer-
tainty is impossible to achieve in practice.29 In addition, Paul H. Robinson
is of the view that criminal codes rarely serve to announce the rules to
the public at large.30 Relatively speaking, a fully codified set of laws is
better at achieving accessibility and certainty than one based solely on
custom. However, as Andrew Ashworth has perspicaciously pointed out
in another context, ‘[t]he formal virtues claimed for codification should
not, however, distract attention away from the issues of what is being
codified and why some parts of the criminal law have been included in

26 BBC News, ‘Sierra Leone Awaits Catalogue of Horror’, available at
http://news.bbc.co.uk/1/hi/world/africa/3774979.stm.; BBC News, ‘Sierra Leone War
“Hero” on Trial’, available at http://news.bbc.co.uk/1/hi/world/africa/3793727.stm.

27 On the nullum crimen principle, see Susan Lamb, ‘Nullum Crimen, Nulla Poena Sine Lege in
International Criminal Law’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford
University Press, 2000), p. 733; Machteld Boot, Genocide, Crimes Against Humanity and
War Crimes: Nullum Crimen Sine Lege and the Subject Matter of the International Criminal
Court (New York: Intersentia, 2002), Part 1.

28 Gráinne de Burca and Simon Gardner, ‘The Codification of the Criminal Law’ (1990) 10
OJLS 559, 560; Law Commission Report 177, A Criminal Code for England and Wales, 1,
pp. 7--11. See also Jeremy Horder, ‘Criminal Law and Legal Positivism’ (2002) 8 Legal
Theory 221.

29 De Burca and Gardner, ‘The Codification’, 560.
30 Paul H. Robinson, ‘Are Criminal Codes Irrelevant?’ (1994--5) 68 Southern California Law

Review 159, 163--9.
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the code rather than others’.31 The purpose of codification can be to
hem in courts, preventing the normal process of interpretation.32

The reason given for the codification effort in Rome was that it was
necessary to live up to the nullum crimen sine lege principle. Questions
have arisen about whether it is possible or consistent with this princi-
ple to rely on custom for prosecutions.33 There is nothing about relying
on customary law that inherently violates the nullum crimen principle,34

the formulation of the principle in the major human rights treaties per-
mits prosecution on the basis of international law, including customary
international law.35 Many of the arguments over customary law relating
to international crimes, especially war crimes, also relate to the custom-
ary or otherwise nature of treaty provisions rather than on a tabula rasa.
The content of the rules at issue is no more or less certain than the
treaty rules. The customary rule deemed too vague to base a conviction
on in Vasiljevíc was the customary parallel to the prohibition of violence
to life and person in Common Article 3. Yet treaty norms are frequently
incorporated, unaltered, into domestic law.36

Care must be taken with custom in this area. Owing to the contro-
versies that surround customary argumentation, the precise position
in customary international law is not as easily stated as in a codified
set of laws. Claims about customary law are also not always disinter-
ested, as Karnzbühler’s argument before the Nuremberg IMT showed.37

31 Andrew Ashworth, Principles of Criminal Law (Oxford: Oxford University Press, 4th edn.,
2003), p. 8, emphasis in the original.

32 William A. Schabas, ‘Interpreting the Statutes of the ad hoc Tribunals’, in Lal Chand
Vohrah et al. (eds.), Man’s Inhumanity to Man: Essays in Honour of Antonio Cassese (The
Hague: Kluwer, 2003), pp. 847, 887.

33 See, for example, Colin Warbrick, ‘Extradition Aspects of Pinochet 3’ (1999) 48 ICLQ 958,
965. In the Vasiljevíc Case, a Trial Chamber of the ICTY refused to prosecute an offence
of violence to life and person, as it was too vague, Prosecutor v. Vasiljevíc, Judgment,
IT-98-32-T, 28 November 2002, paras. 193--204. For comment, see Elena Martín Salgado,
‘The Judgment of the International Criminal Tribunal for Yugoslavia in the Vasiljevíc
Case’ (2003) 16 LJIL 321. A more critical view can be found in Antonio Cassese, ‘Black
Letter Lawyering v. Constructive Interpretation: The Vasiljevíc Case’ (2004) 2 JICJ 265,
271--3.

34 Alain Pellet, ‘Applicable Law’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford
University Press, 2000), pp. 1051, 1057--8.

35 See, for example, 1966 International Covenant on Civil and Political Rights, 999 UNTS
177, Article 15; 1951 European Convention on Human Rights, 213 UNTS 221, Article 7;
1969 Inter-American Convention on Human Rights, PAUTS 36, Article 9.

36 For an example of this, see the UK Geneva Conventions Act 1957, which merely
appends the Conventions as a schedule, and criminalises Grave Breaches.

37 See pp. 200--1.
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This resurfaced at Rome where, as Timothy McCormack has noted, some
States displayed a ‘selective and, at times, promiscuous approach to a
commitment to customary norms’.38

However, the ICTY has showed that the customary law argument can
be entered into at a high level in international criminal law. The Sec-
retary General, in the report on the Statute of the ICTY, seemed to
consider that only customary law sufficed to satisfy the requirements
of the nullum crimen principle.39 This was too cautious with respect
to treaty-based norms, but accepts as a basic proposition that custom-
ary law suffices. The background to the Secretary General’s comment --
criticisms of the Nuremberg IMT on the basis that the purported codifi-
cations of crimes in the Nuremberg IMT Charter represented violations
of the nullum crimen principle -- shows that the inherent superiority of
the codificatory approach cannot simply be presumed. Both customary
approaches and written codifications have their pros and cons. Nor can
the issue be entirely separated from who is being prosecuted. The United
States was probably the strongest proponent of detailed definitions of
offences at Rome,40 yet Military Commission Order 2, which applies to
non-nationals, permits the prosecution of unenumerated customary war
crimes.41

Custom is not always as clear as codified international law, and this
does have rule of law and legitimacy implications. One of the criteria
in Fuller’s concept of the rule of law is that the rules are tolerably
clear.42 This, in itself is related to the question of whether the law can
be applied in a non-arbitrary manner.43 The less vague a law is, the more
it conforms to the ideal of the rule of law; however, some vagueness is
inherent in language and law, and we ought not to forget Schabas’ point
that courts ought to have some elbow room in their determinations.
Similarly, Thomas Franck notes that determinacy of rules is an aspect of
their legitimacy but although written determinacy is preferable, there is
another form of determinacy, which he calls ‘judicially supplied process
determinacy’.44 In other words, where there is a process by which the

38 Timothy L. H. McCormack, ‘Crimes Against Humanity’, in Dominic McGoldrick, Peter
Rowe and Eric Donnelly (eds.), The Permanent International Criminal Court: Legal and Policy
Issues (Oxford: Hart, 2004), p. 179, p. 200.

39 See n. 17 above. 40 Pellet, ‘Applicable Law’, p. 1057.
41 Military Commission Order No. 2, 30 April 2003, p. 2. 42 See p. 195.
43 S. G. Williams, ‘Indeterminacy and the Rule of Law’ (2004) 24 OJLS 539, 559.
44 Thomas M. Franck, The Power of Legitimacy Among Nations (Oxford: Oxford University

Press, 1990), p. 64.
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rules may be clarified, this may save the legitimacy of less determinate
rules.

Aggression

The first appearance of the crime of aggression was in the Statutes of
the Nuremberg and Tokyo IMTs. The formulation was basically the same.
Article 6(a) of the London Charter criminalised the ‘planning, prepara-
tion, initiation or waging of a war of aggression, or a war in violation
of treaties, agreements or assurances, or participation in a common
plan or conspiracy for the accomplishing of any of the foregoing’.45 This
provision has caused a great deal of controversy.46

After the First World War, the 1919 Commission determined that
aggression was not contrary to positive international law, although it
would be a positive step to make it so.47 After this, treaties such as the
1923 Draft Treaty of Mutual Assistance and the 1924 League Protocol for
the Settlement of International Disputes referred to aggressive war as an
international crime. Neither treaty was ratified. In 1927, the League of
Nations Assembly unanimously adopted a resolution proclaiming that
aggressive war was a crime.48 This sentiment was repeated in a resolu-
tion of the Pan American Conference on 18 February 1928.49 Sheldon
Glueck considered that from these documents ‘one may reasonably con-
clude that the time had arrived in the life of civilised nations when
an international custom has developed to hold aggressive war to be an

45 1945 London Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis, 82 UNTS 279. Article 5(a) of the Charter of the
International Military Tribunal for the Far East, 2 Bevans 20 is essentially the same.

46 Benjamin B. Ferencz, ‘The Crime of Aggression’, in Gabrielle Kirk McDonald and Olivia
Swaak-Goldman (eds.), Substantive and Procedural Aspects of International Criminal Law, I:
Commentary (The Hague: Kluwer, 2000), p. 33; Sheldon Glueck, The Nuremberg Trial and
Aggressive War (New York: Knopf, 1946); Hans Ehard, ‘The Nuremberg Trial Against the
Major War Criminals and International Law’ (1949) 43 AJIL 223, 236--9; Hans Kelsen,
‘Will the Judgment in the Nuremberg Trial Constitute a Precedent in International
Law?’ (1947) 1 ILQ 153, 155--8; Georg Schwarzenberger, International Law as Applied by
International Courts and Tribunals, II: The Law of Armed Conflict (London: Stevens & Sons,
1968), pp. 485--94; Sheldon Glueck, War Criminals, their Prosecution and Punishment (New
York: Knopf, 1944), pp. 37--8; Robert K. Woetzel, The Nuremberg Trials and International
Law (London: Stevens & Sons, 1962), pp. 163--71; Leo Gross, ‘The Criminality of
Aggressive War’ (1947) 41 American Political Science Review 205.

47 Report of the Commission on the Responsibility of the Authors of the War and on
Enforcement (1920) 14 AJIL 95, 118--20.

48 ‘Nuremberg IMT, ‘Judgment and Sentence’ (1947) 41 AJIL 172, 219--20.
49 Nuremberg IMT, ‘Judgment and Sentence’, 220.
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international crime’.50 It seems unlikely that two draft Conventions with-
out a ratification between them, and two non-binding resolutions of non-
universal international bodies, could be considered sufficient authority
to ground an international crime in positive international law.51 The
Nuremberg IMT limited itself to saying that they evidenced ‘the prohibi-
tion of aggressive war demanded by the conscience of the world’,52 and
using them to interpret the only interwar convention which really had
a bearing on the matter, the Kellogg--Briand Pact.53

In this Pact, the parties condemned recourse to war and renounced it
as an instrument of national policy. The problem with basing the inter-
national criminality of aggressive war on the Pact is that there is nothing
in it to support such a claim. The normal consequence of treaty viola-
tion is the violating State coming under a duty to make reparation.54 On
the other hand, the silence of a treaty relating to individual responsi-
bility does not determine whether or not the treaty concerned creates a
crime,55 the issue is one of intent of the parties.56 Here, the resolutions
may be relevant. The problem with this line of argument is, as Glueck
had noted prior to his change of heart, ‘the great majority of expres-
sions of contemporary public opinion . . . were far from regarding it as
an international penal Statute’.57 The possibility of individual liability
did not appear in the 1934 ILA Interpretative Articles for the Pact.58

During the Second World War, the crime was not under the mandate
of the UNWCC, and it appears that ‘only one year before the London
Conference three of the big four had gone on record that aggressive war
was not in itself a crime’.59 At the London Conference, there was consid-
erable doubt about the customary basis for charges of aggressive war.60

50 Glueck, The Nuremberg Trial, p. 26.
51 See William Bosch, Judgement on Nuremberg: American Attitudes Towards the Major German

War Crimes Trials (Durham, NC: North Carolina University Press, 1970), p. 58;
Dissenting Opinion of the Member for India, Judge Pal, in R. John Pritchard and Sonia
M. Zaide, The Tokyo War Crimes Trial, 21: Separate Opinions (New York: Garland, 1981),
pp. 70--6; Opinion of Judge Röling, ibid, pp. 14--26.

52 Nuremberg IMT, Judgment, p. 220. The ‘conscience of the world’ could not be
assimilated to State-based opinio juris.

53 1928 General Treaty for the Renunciation of War as an Instrument of National Policy,
(1929) UKTS 29 Cmnd. 3410.

54 Chorzow Factory Case 1 WCR 646, 664, 667--8.
55 Hague Convention IV does not contain a provision on individual liability. That said,

violations of the laws of war have traditionally entailed individual liability.
56 Woetzel, The Nuremberg Trials, p. 166. 57 Glueck, War Criminals, p. 19.
58 ILA -- Report of the 38th Conference (Budapest, 1934), pp. 1--78, esp. pp. 66--8.
59 Richard Minear, Victor’s Justice: The Tokyo War Crimes Trial (Princeton: Princeton

University Press, 1971), p. 50.
60 Jackson Report, pp. 65--7, 295, 327, 335.
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This doubt did not stop the Allies signing the crime into being for the
Nuremberg IMT (and accepting it in Tokyo). The Nuremberg IMT (with
whom the Tokyo IMT majority concurred) was a little uncomfortable
with the inclusion of aggressive war as an international crime. Despite
asserting that the London Charter was ‘decisive and binding’,61 the
Nuremberg IMT went out of its way to attempt to prove that the Charter
was in accordance with international law. The separate judgments in
the Tokyo IMT are illuminating on this point, as the two dissenting
judges asserted that the charge was not part of international law62 and
one of the concurring judges preferred to base the offence on natural
law.63 In all, it is clear that this charge could be accepted only on the
basis of an exceptionally broad view of the sources of international law
and was, in reality, created ex post facto. In that the category of crimes
against peace was not established by the time of the two IMTs, there
is no point examining whether the definitions given comport with
existing international law. Suffice to say that the formulation given to
them was very vague, and open to ‘interested interpretation’.64

After the two IMTs, the position in relation to aggression remained
controversial. After the Nuremberg IMT the General Assembly promul-
gated Resolution 95, which ‘[a]ffirms the principles of international law
Recognised by the Charter of the Nürnberg Tribunal and the Judgment
of the Tribunal’.65 There was some debate at the time about whether
this amounted to an acceptance that the Nuremberg law was now cus-
tomary.66 It is almost universally accepted now that most of the London
Charter represents customary international law.67 If any clarification on
the Nuremberg IMT’s Charter were required, both the Secretary Gen-
eral and the ICTY have asserted the customary nature of the Nuremberg
Charter.68 Additional support may be derived from General Assembly
Resolution 3314, which reaffirmed individual criminal responsibility for
initiating wars of aggression.69

61 Nuremberg IMT, Judgment, p. 216.
62 Judge Pal, believing that it was not supportable, rejected the charge outright;

Dissenting Judgment of Judge Pal, p. 1,226. Judge Röling did not consider it to be
legally supportable; Bernard V. A. Röling and Antonio Cassese, The Tokyo Trial and
Beyond (Cambridge: Polity Press, 1992), p. 67.

63 Dissenting Judgment of Judge Bernard, p. 10.
64 Dissenting Judgment of Judge Pal, p. 233. See Latha Varadarajan, ‘From Tokyo to the

Hague: A Reasessment of Radabinodh Pal’s Dissenting Opinion at the Tokyo Trials on
its Golden Jubilee’ (1998) 38 Indian JIL 233, 236.

65 GA Resolution 95 (I), UN Doc. A/64/Add.1. 66 Ehard, ‘The Nuremberg Trial’, 242.
67 Ian Brownlie, International Law and the Use of Force (Oxford: Oxford University Press,

1963), pp. 191, 193, cites the considerable State practice confirming this.
68 Secretary General’s Report, para. 34. 69 GA Res 3314, UN Doc. A/9631, Article 5(2).
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Neither the ICTY or ICTR Statutes contained a provision granting them
jurisdiction over aggression. This may be understandable for the ICTR,
given that the conflict was essentially a civil war and that the prohibition
of aggression is addressed to inter-State force.70 This does not explain
the absence of any provision in the ICTY Statute; it was not mentioned
in any of the State suggestions, or the Secretary General’s report. It is
probable that, given the contentious nature of the offence, the fact that
the Security Council Resolutions leading up to Resolution 808 concen-
trated on the conduct of the war, not the causes and its absence from
State proposals for the ICTY Statute, led the Secretary General (OLA) to
assume that inclusion would be too controversial.

The controversy over the inclusion of aggression in international crim-
inal law was clearly manifested in the negotiations leading up to the
Rome Statute. The insertion of aggression in the Statute and its defi-
nition proved highly controversial.71 In the ad hoc Committee, various
definitions were proposed, but some States simply did not want the
crime included, whatever its definition.72 Similar arguments relating to
the inclusion and definition of aggression, along with the putative role
of the Security Council, plagued the PREPCOM,73 and by the Rome Con-
ference the outlook for supporters of the addition of aggression to the
Rome Statute looked bleak.74 Although the same issues arose again in
Rome, there was strong support for the inclusion of aggression, but this
was by no means universal and those seeking its exclusion had a strong
legal argument; the absence of a readily available, broadly acceptable,
definition. Contrary to the expectations of many, the final package deal
at the end of the conference gave the ICC jurisdiction over aggression.75

However, the ICC is not to assert jurisdiction over the crime unless and
until a definition is included by way of amendment to the Statute.76

The controversy over the definition of aggression has still not abated
and the Statute has a high threshold for alteration, so it is unlikely

70 The same probably applies to the Sierra Leone conflict.
71 Herman von Hebel and Daryl Robinson, ‘Crimes Within the Jurisdiction of the Court’,

in Roy S. Lee (ed.), The International Criminal Court: Issues, Negotiations, Results (The Hague:
Kluwer, 1999), p. 79, pp. 81--5. See generally, Allegra Carpenter, ‘The International
Criminal Court and the Crime of Aggression’ (1995) 64 Nordic JIL 223.

72 Report of the Preparatory Committee in the Establishment of a Permanent
International Criminal Court, UN GAOR Supp. 22 A/51/22 Vol. II, p. 58.

73 Andreas Zimmerman ‘The Creation of a Permanent International Criminal Court’
(1998) 2 MPYBUNL 169, 198--204.

74 Mahnoush H. Arsanjani, ‘The Rome Statute for an International Criminal Court’ (1999)
93 AJIL 22, 29.

75 Rome Statute, Article 5(1)(d). 76 Rome Statute, Article 5(2).
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that a definition will be forthcoming in the near future.77 Furthermore,
some interpret Article 5(2) of the Rome Statute as requiring that any
definition of aggression must include a requirement that the Security
Council declare that aggression has occurred.78 This requirement would
not have a basis in customary law, and would have the same problems of
equal application as were noted in chapter 4 in the context of Security
Council referrals to the ICC under Article 13(b).79

The treatment of aggression in the two IMTs and the ICC would appear
to support the contention of this chapter. For the Nuremberg and Tokyo
IMTs, the drafters were happy enough to enact the crime, without prece-
dent or definition, in the IMTs’ Charters,80 while in the Rome Statute,
even though its customary nature was far more certain, a definition
was considered central. No State would have allowed the crime into the
Rome Statute and left the ICC to determine its parameters, which is
precisely what the IMTs’ creators did.

Genocide81

Genocide was not expressly included in the IMTs’ Statutes. The term
was coined only in 1944, so genocide was not charged separately from

77 See Roger S. Clark, ‘Rethinking Aggression as a Crime and Formulating Its Elements:
The Final Work-Product of the Preparatory Commission for the International Criminal
Court’ (2002) 15 LJIL 859; Matthias Schuster, ‘The Rome Statute of an International
Criminal Court and the Crime of Aggression: A Gordian Knot in Search of a Sword’
(2003) 14 CLF 1; William A. Schabas, ‘The Unfinished Work of Defining Aggression’, in
Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds.), The International Criminal
Court: Legal and Policy Issues (Oxford: Hart, 2004), p. 123; Mauro Politi and Guiseppe Nesi,
The International Criminal Court and the Crime of Aggression (Aldershot: Ashgate, 2004).

78 See the discussion of this position in Paula Escarameia, ‘The ICC and the Security
Council on Aggression: Overlapping Competencies?’, in Mauro Politi and Giuseppe
Nesi (eds.), The International Court and the Crime of Aggression (Aldershot: Ashgate, 2004),
p. 133, pp. 139--41.

79 See also Marja Lehto, ‘The ICC and the Security Council: About the Argument of
Politicisation’, in Mauro Politi and Giuseppe Nesi (eds.), The International Court and the
Crime of Aggression (Aldershot: Ashgate, 2004), p. 145.

80 Both of which could not be used against their authors.
81 See generally, William A, Schabas, Genocide in International Law: The Crime of Crimes

(Cambridge: Cambridge University Press, 2000); Boot, Genocide, pp. 410--53; Matthew
Lippman, ‘The Convention on the Prevention and Punishment of Genocide: Fifty Years
Later’ (1998) 15 Arizona JICL 415; Malcolm Shaw, ‘Genocide and International Law’, in
Yoram Dinstein (ed.), International Law at a Time of Perplexity (Dordrecht: Martinus
Nijhoff, 1989), p. 797; Alexander Kent A. Greenawalt, ‘Rethinking Genocidal Intent:
The Case for a Knowledge Based Interpretation’ (1999) 99 Columbia LR 2259;
Guglielmo Verdirame, ‘The Genocide Definition in the Jurisprudence of the ad hoc
Tribunals’ (2000) 49 ICLQ 579; Christine Byron, ‘The Crime of Genocide’, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The International Criminal Court Legal
and Policy Issues (Oxford: Hart, 2004), p. 142.
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crimes against humanity, and there was no mention of the word in the
Nuremberg IMT judgment. General Assembly Resolution 96(I) declared
that ‘genocide is a crime under international law, contrary to the spirit
and aims of the United Nations and condemned by the civilized world’.82

The Genocide Convention was promulgated in 1948, and within three
years the ICJ had declared it reflective of custom.83

Given the conflicts leading up to their creation, the inclusion of geno-
cide in the ICTY and ICTR Statutes was not only uncontroversial, but
also inevitable. Both Statutes adopted the definition from Article II of
the Genocide Convention verbatim.84 The largest difference of opinion
involved in the creation of the ICTR’s jurisdiction was the Rwandan
contention to the Security Council that genocide should be the only
crime in the ICTR’s jurisdiction.85 In the negotiations leading up to the
Rome Conference there were a few suggestions that the groups against
which the genocidal intent must rest should be extended to cover other
groups, such as those defined by reference to gender, culture or social
criteria.86 Whether this would be advisable or not, it was considered
that the Convention definition was too settled to reopen and thus at
the Rome Conference a ‘quick and unanimous’ decision was taken to
define genocide as in the Convention.87

The Elements of Crimes which accompany the Statute have included
a limiting element that does not have a clear customary basis. In the
Jelisíc Case, the ICTY accepted that there was no requirement in the
Genocide Convention or custom that there be a large-scale set of actions
or a broader plan to commit genocide.88 There was a fear that this could

82 GA Resolution 96(I), UN Doc. A/64/Add.1 p. 189. The groups protected by the
prohibition of genocide in the Resolution are wider than those in the Genocide
Convention, including ‘political or any other groups’.

83 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide Case
[1951] ICJ Rep. 15.

84 ICTY Statute, Article 4, ICTR Statute, Article 2.
85 Virginia Morris and Michael P. Scharf, The International Criminal Tribunal for Rwanda

(Ardsley: Transnational, 1998), p. 164 said that this was rejected as it would be
one-sided, and RPF atrocities had to also be at least theoretically under the ICTR’s
jurisdiction. See also Schraga and Zacklin, ‘The International Criminal Tribunal for
Rwanda’, 508.

86 Christopher Keith Hall, ‘The Third and Fourth Sessions of the Preparatory Committee
for an International Criminal Court’ (1998) 92 AJIL 124, 126.

87 Arsanjani, ‘The Rome Statute’, 30.
88 Prosecutor v. Jelisíc, Judgment, IT-95-10-T, 14 December 1999. See also Prosecutor v. Stakíc,

Judgment, IT-97-24-T, 31 July 2003, paras. 504--519. There is no mention of a plan as a
requirement in Prosecutor v. Krstíc, Judgment, IT-98-33-A, 19 April 2004. The Trial
Chamber judgment in Prosecutor v. Krstíc, Judgment, IT-98-33-T, 2 August 2001, is a
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lead to the prosecution of individual ‘lone genocidaires’, in the ICC, an
improbable scenario, owing to complementarity and the necessity of
persuading the Prosecutor to act in an individual instance. However, this
fear led to the inclusion of the requirement that the conduct ‘took place
in the context of a manifest pattern of similar conduct directed against
that group or was conduct that could itself effect such destruction’.89

The advisability of this addition from a criminal law point of view is
controversial.90 Either way, we can see a narrowing of the definition of
genocide which is not based on custom, a requirement not considered
necessary for the ICTY and ICTR.

Crimes against humanity

Nuremberg and Tokyo IMTs

The first time crimes against humanity were made expressly subject to
the jurisdiction of an ICT was in the Nuremberg Charter, Article 6(c) of
which criminalised ‘murder, extermination, enslavement, deportation,
and other inhumane acts committed against any civilian population,
before or during the war, or persecutions on political, racial, or religious
grounds in execution of or in connection with any crime under the
jurisdiction of the Tribunal, whether or not in violation of the domestic
law of the country where perpetrated’.91

little ambiguous, stating at one point that ‘genocide refers to any criminal enterprise
seeking to destroy’ (para. 550), but this must be read against the background of the
comment that ‘the gravity and scale of the crime of genocide ordinarily presume that
several protagonists were involved’ (para. 549). See also Prosecutor v. Kayishema and
Ruzindana, Judgment, ICTR-95-1-A, 1 June 2001, para. 138; at para. 163 a ‘persistent
pattern of conduct’ is said not to be an element of genocide.

89 Elements of Crimes for genocide, Common Element 4. See Valerie Oosterveld, ‘The
Elements of Genocide’, in Roy S. Lee (ed.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence (Ardsley: Transnational, 2001), p. 41,
pp. 45--9.

90 See William A. Schabas, ‘The Jelisíc Case and the Mens Rea of the Crime of Genocide’
(2001) 14 LJIL 125; Otto Triffterer, ‘Genocide: Its Particular Intent to Destroy in Whole
or in Part the Group as Such’ (2001) 14 L JIL 399.

91 See generally, M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law
(The Hague: Kluwer, 2nd edn., 1998); Egon Schwelb, ‘Crimes Against Humanity’ (1946)
23 BYBIL 178; William J. Fenrick, ‘Should Crimes Against Humanity Replace War
Crimes?’ (1999) 37 CJTL 767; Beth van Schaack, ‘The Definition of Crimes Against
Humanity: Resolving the Incoherence’ (1999) 37 CJTL 787; McCormack, ‘Crimes Against
Humanity’; Antonio Cassese, ‘Crimes Against Humanity’, in Antonio Cassese, Paula
Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court: A
Commentary (Oxford: Oxford University Press, 2000), p. 353; Boot, Genocide, pp. 455--535.
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Precedents for charging crimes against humanity are thin on the
ground before the twentieth century. The first time an analogous con-
cept was used was the famous ‘Martens clause’,92 which refers to ‘prin-
ciples of the law of nations, as they result from the laws of humanity,
and the dictates of the public conscience’. There is no clear basis for
inferring criminal responsibility from this.93

In 1915, the Russian, French and British governments protested to
Turkey that Turkish massacres of Armenians amounted to ‘crimes of
Turkey against humanity’.94 The term was used in a non-technical
way.95 The 1919 Commission was willing to countenance the prosecu-
tion on the basis of the laws of humanity,96 the US members of the
Commission dissented on this part, saying that the laws of humanity
were too vague to create a judicially enforceable standard.97 There was,
therefore, some evidence of the development of a concept of crimes
against humanity, but not one that extended into peacetime.98

In the London Conference, there was great debate on crimes against
humanity among the delegates. Although little dissent was recorded on
the inclusion of such a set of crimes, their definition was controversial.99

There was disquiet about the applicability of such prohibitions in peace-
time, which was mollified by Jackson’s inclusion of a limit upon them
to those linked with other crimes in the jurisdiction of the court (war
crimes or crimes against peace).100 This was more to do with a fear of
allegations of tu quoque than fears about nullum crimen sine lege. Crimes
against humanity extending into peacetime were almost certainly inno-
vative at the time. The Nuremberg IMT convicted defendants for actions

92 1907 Hague Convention IV Respecting the Laws and Customs of War on Land (1910)
UKTS 9 Cd. 5030.

93 M. Cherif Bassiouni, ‘International Law and the Holocaust’ (1979) 9 CWILJ 209, 210.
94 W. G. Sharp to Bryan (28 May 1915), Foreign Relations of the United States 1915: The

World War.
95 Timothy L. H. McCormack, ‘From Sun Tzu, to the 6th Committee: The Evolution of an

International Criminal Law Regime’, in Timothy L. H. McCormack and Gerry
Simpson, The Law of War Crimes: National and International Approaches (The Hague:
Kluwer, 1997), p. 31, p. 45.

96 Report of the 1919 Commission, 121.
97 Report of the 1919 Commission, 144. See Lord Wright, ‘War Crimes Under

International Law’ (1946) 62 LQR 40, 48.
98 See Peter Malanczuk, Akehurst’s Modern Introduction to International Law (London:

Routledge, 7th edn., 1997), pp. 354--5.
99 Matthew Lippman, ‘Crimes Against Humanity’ (1997) 17 Boston College Third World Law

Journal 171, 178--86.
100 Jackson Report, p. 384.
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before (but related to) the war,101 but it clearly had some doubts about
peacetime crimes against humanity.

In recent years, opinion has been split about the customary basis of
crimes against humanity by 1945. The judges in DPP v. Polyukhovic split on
the question.102 The Canadian Supreme Court in R. v. Finta found, 4--3,
that crimes against humanity were retroactively, although appropriately,
criminalised,103 and in the United Kingdom, the Hetherington--Chalmers
Report said that it was not certain that crimes against humanity were
illegal at the time.104 The Tadíc judgment asserted that a new category
of crime had been created in 1945.105

The definition of crimes against humanity in the Tokyo Charter was,
initially, practically identical to that in the London Charter.106 Then,
three days before the trial opened, the Prosecution decided to alter the
Charter,107 removing the words ‘against any civilian population’. This
was done so that the prosecution could assert that killings of enemy
combatants by combatants prosecuting an illegal war were themselves
illegal.108 The Tokyo IMT rather half-heartedly rejected these charges,
claiming that they were subsumed under the crimes against peace
charge.109 Their reasoning did not deal with the prosecution’s contention
head on, there was no customary basis for the prosecution’s contention.
This aspect of the Charter was entirely unjustifiable from a customary
point of view, and its late addition did nothing but underscore the pros-
ecution’s subjection of the definitions of law to its strategy in Tokyo.

The problem with crimes against humanity post-Nuremberg was not
their basis in customary international law, but the contours of their
definition. The Nuremberg (and Tokyo) Charter and judgment left many
issues uncertain. To Bassiouni, these matters were of such a fundamen-
tal nature as to require a multilateral Convention to settle them.110 At

101 See Lippman, ‘Crimes Against Humanity’, 270; Bernard V. A. Röling, ‘The Law of War
and National Jurisdiction’ (1960) 100 RdC 329, 347.

102 DPP v. Polyukhovic (1991) 101 ALR 545, Toohey J (majority), pp. 661--2, Brennan J
(minority), p. 597.

103 R. v. Finta 104 ILR 285, Cory J (majority), p. 402, La Forest J (minority), pp. 336--7.
104 Thomas Hetherington and William Chalmers, Report of the War Crimes Inquiry (London:

HMSO, 1989), p. 62.
105 Prosecutor v. Tadíc, Opinion and Judgment, IT-94-1-T, 7 May 1997, para. 618.
106 Article 5(c). 107 Röling and Cassese, The Tokyo Trial, pp. 56--7.
108 Counts 39--43 and 45--52 of the indictment.
109 Tokyo IMT Judgment, pp. 452--8; Judge Jaranilla dissented on this, Separate Opinion

of Judge Jaranilla, pp. 9--10.
110 M. Cherif Bassiouni, ‘Crimes Against Humanity: The Need for a Specialized

Convention’ (1994) 31 Columbia JTL 457.
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the time of the creation of the ICTY and ICTR, there was some legiti-
mate scope for disagreement on the precise definitions of crimes against
humanity. The various State proposals for the definition of such crimes
preceding the Secretary General’s report on the ICTY betray a lack of
consensus on the requirements for liability.111 Debate has centred on
the possibility that a nexus to armed conflict was necessary, whether
the attack on a civilian population needed to be widespread and/or sys-
tematic, if a separate requirement of a policy needed to be shown and
if all crimes against humanity required a discriminatory intent on the
part of the perpetrator.

ICTY

In spite of the uncertainties mentioned above, the definition of crimes
against humanity in the ICTY Statute is relatively short, providing that:
‘[t]he International Tribunal shall have the power to prosecute persons
responsible for the following crimes when committed in armed conflict,
whether international or internal in character, and directed against any
civilian population: (a) murder, (b) extermination, (c) enslavement, (d)
deportation, (e) imprisonment, (f) torture, (g) rape, (h) persecutions on
political, racial and religious grounds, (i) other inhumane acts.’112

As can be seen, crimes against humanity are limited by Article 5 to
crimes committed in armed conflict. The requirement was included,
according to Morris and Scharf, because the Security Council had taken
jurisdiction over Yugoslavia as an armed conflict, not that the Secretary
General considered this to be one of the criteria for a crime against
humanity.113 It must be noted, though, that this amounts to a fault in
the ICTY definition.114 In relation to the contextual requirements for
crimes against humanity the Statute is not very helpful resembling, as
it does, the Delphic Nuremberg definition. This ambiguity, alongside the
question of precisely what was meant by an attack ‘directed against a
civilian population’ and the haziness of parts of the Secretary General’s
commentary115 effectively granted the ICTY a high level of latitude in
determining what amounted to a crime against humanity.

111 Virginia Morris and Michael P. Scharf, An Insider’s Guide to the International Criminal
Tribunal for Former Yugoslavia (Ardsley: Transnational, 1995), p. 77.

112 ICTY Statute, Article 5.
113 Morris and Scharf, An Insider’s Guide, pp. 79--80; see also Larry D. Johnson, ‘Ten Years

Later: Reflections on the Drafting’ (2004) 2 JICJ 368, 371--2.
114 See Morris and Scharf, An Insider’s Guide, pp. 82--3.
115 Johnson, ‘Ten Years Later’, 372; Morris and Scharf, An Insider’s Guide, p. 199.
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On adoption of Resolution 827, the US, French and Russian represen-
tatives all mentioned that they interpreted crimes against humanity as
requiring a discriminatory intent.116 Relying on these, the Trial Cham-
ber in the Tadíc Case controversially interpreted the Statute to require
the element of discriminatory animus for all crimes against humanity
even though it did not agree that the requirement was a part of custom-
ary international law.117 This aspect of the decision has been criticised,118

and was overturned on appeal.119 Perhaps more important than the deci-
sion in that case is that the decision was left to the ICTY, as were the
decisions on other questions relating to the parameters of liability -- for
example, on whether the conditions of a widespread/systematic nature
were cumulative or disjunctive.

The acts enumerated were uncontroversial. Given that the list in the
London Charter was illustrative rather than exclusive, a certain degree of
leeway is acceptable in adding to the list of modalities by which crimes
against humanity can be committed. The list adds imprisonment, torture
and rape,120 these were present in the Control Council Law 10 definition
of crimes against humanity, and it would be all but impossible to deny
that these acts were inhumane.121 As with the London Charter, the list
is not closed; the ICTY has therefore been granted the opportunity in
practice to add more inhumane acts.122

ICTR

When compared to the ICTY Statute, the ICTR Statute’s definition of
crimes against humanity is far more detailed. The ICTR definition repeats
the list of acts in the ICTY Statute, and defines them as amounting to
crimes against humanity ‘when committed as part of a widespread or
systematic attack against any civilian population on national, political,
ethnic, racial, or religious grounds’.123 In accordance with custom, there
is no nexus to armed conflict.124 A useful clarification in Article 3 of the

116 S/PV. 3217 pp. 16, 11, 45, respectively.
117 Prosecutor v. Tadíc, Opinion and Judgment, IT-94-1-T, 7 May 1997, para. 652.
118 Larry D. Johnson, ‘The International Tribunal for Rwanda’ (1996) 67 RIDP 211, 219,

says this is what the Statute required; contra Robinson, ‘Defining’, 46.
119 Prosecutor v. Tadíc, Judgment IT-94-1-A, 15 July 1999, paras. 273--305. 120 Article 5.
121 See Morris and Scharf, The International Criminal Tribunal for Rwanda, pp. 188--90.
122 Karl Arthur Hochkammer, ‘The Yugoslav War Crimes Tribunal: The Compatibility of

Peace, Politics and International Law’ (1995) 28 VJTL 119, 162 considers leaving the list
open to be problematic, as it is undefined.

123 ICTR Statute, Article 3.
124 Röling and Cassese, The Tokyo Trial, p. 56. Few States asserted such a nexus at Rome,

see Robinson, ‘Defining’, 45--6; von Hebel and Robinson, ‘Crimes’, pp. 92--3.
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ICTR Statute is that instead of using the vague ‘directed at a civilian
population’ standard, the ICTR Statute requires the acts to be part of a
‘widespread or systematic attack’. This clarifies that they are not con-
junctive requirements. Morris and Scharf criticise this as possibly being
a higher standard than required in the ICTY.125 This is not the case;
in Tadíc neither side argued about the presence of those requirements
under the ICTY Statute, but rather about their cumulative or disjunctive
nature.126

In stark contrast to the ICTY Statute, the ICTR Statute explicitly pro-
vides that crimes against humanity must take place against the back-
ground of a discriminatory attack on the civilian population. Although
some thought a discriminatory intention was part of the ICTY defini-
tion,127 it is doubtful that this was required in custom at the time.128

There was no explanation of the addition of a discriminatory animus in
the Security Council,129 and theories have abounded about the reasons
behind it. Theodor Meron claims that it was inadvertence on the part
of the Security Council.130 Jordan Paust goes further, asserting that as
States realised that a permanent court was on the horizon, they sought
a limited definition of crimes against humanity which would be a prece-
dent for the future court.131 This could be supported on the basis that
the RPF (the Rwandan government) would want to raise the threshold for
crimes against humanity as high as possible to exclude any offences of
which they might be accused. This, if true, would be a strong argument
in favour of the basic idea of this chapter.

The Appeals Chamber in Akayesu took the view that the requirement
of a discriminatory attack was not imposed by the Security Council on
the basis that customary law required a discriminatory animus, but as
an appreciation of the Rwandan context analogous to the limitation on
the definition of crimes against humanity in the ICTY Statute that they

125 Morris and Scharf, The International Criminal Tribunal for Rwanda, pp. 194--5.
126 Tadíc, Opinion and Judgment, paras. 645--646.
127 Johnson, ‘The International Tribunal for Rwanda’, 219.
128 See Morris and Scharf, The International Criminal Tribunal for Rwanda, pp. 196--9;

McCormack, ‘Crimes Against Humanity’, pp. 185--6; Robinson, ‘Defining’, 46--7.
Prosecutor v. Tadíc, Judgment, IT-94-1-A, 15 July 1999, paras. 273--305; Prosecutor v.
Semanza, Judgment, ICTR-97-20-T, 15 May 2003, para. 332 (although the case is not
without ambiguity).

129 Johnson, ‘The International Tribunal for Rwanda’, p. 219.
130 Theodor Meron, ‘International Criminalization of Internal Atrocities’ (1995) 89 AJIL

554, 557.
131 Jordan Paust, ‘Panel Discussion’ (1995) 89 Proceedings ASIL 311, 311.
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must be committed in armed conflict.132 Another explanation is avail-
able, which also does not require an assumption of mala fides. In 1994,
there was sufficient ambiguity about the definition that the inclusion of
the requirement of discrimination for all crimes against humanity was
considered to be correct. This is given credence by the statements of
some of the Security Council members when Resolution 827 was being
passed. The more detailed evaluation of custom which came in the Tadíc
Appeal and in Kunarac had not been engaged in by that time. As a result,
it would be ill-advised to make too much of the addition.

ICC

In Rome, the question was not whether crimes against humanity should
be included in the Statute,133 but how they were to be defined.134 The
end result was a compromise between those States seeking a very narrow
definition and those States (and NGOs) working for a broad, effective
definition of the crimes.

Article 7 of the Rome Statute defines a crime against humanity as:

any of the following acts when committed as part of a widespread or systematic
attack directed against any civilian population, with knowledge of the attack:

(a) Murder;
(b) Extermination;
(c) Enslavement;
(d) Deportation or forcible transfer of population;
(e) Imprisonment or other severe deprivation of physical liberty in

violation of fundamental rules of international law;
(f) Torture;
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced

sterilisation, or any other form of sexual violence of comparable
gravity;

(h) Persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender . . . or other
grounds as are universally recognized as impermissible under
international law, in connection with any act referred to in this
paragraph, or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;
(j) the crime of Apartheid;
(k) Other inhumane acts of a similar character intentionally causing

great suffering, or serious injury to body or mental or physical health.

132 Prosecutor v. Akayesu, Judgment, ICTR-96-4-A, 1 June 2001, paras. 461--469.
133 Zimmerman, ‘The Creation’, 172.
134 See von Hebel and Robinson, ‘Crimes’, pp. 98--103.
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This definition is significantly more detailed than previous formula-
tions. Also, no nexus to armed conflict is required. There is no require-
ment of discriminatory intent, except for the crime of persecution. But
unreserved praise of the definition would be inappropriate. Article 7
raises the threshold for crimes against humanity. This is because ‘attack
directed against a civilian population’ is defined as ‘a course of con-
duct involving the multiple commission of acts . . . against any civilian
population, pursuant to or in furtherance of a State or organisational
policy to commit such an attack’.135 As Robinson notes, this amounts
to a compromise between those wanting the requirements disjunctively
and those wanting them cumulatively.136 It effectively introduces an
additional set of requirements, a ‘course of conduct’ and a ‘policy’.

The requirements come into play in addition to the requirements of
widespread nature or systematicity. They are both actually based on
those requirements, ‘course of conduct’ being based on the ‘widespread’
criterion, while the policy requirement is modelled on the ‘systematic-
ity’ requirement. Both are intended to be watered-down versions of the
criterion they resemble. So a weakened form of conjunctive requirement
has been imposed on the definition in the Rome Statute.137 This is ret-
rogressive from the point of view of customary international law, which
requires only that the actions be widespread or systematic.138 As the
Tadíc judgment explained, in relation to the requirement that the acts
are directed against a civilian population ‘either a finding of widespread-
ness . . . or systematicity . . . fulfils this requirement’.139

The threshold for crimes against humanity is further raised by the
requirement that the widespread or systematic attack needs to be pur-
suant to a policy. The Kunarac Case made it very clear that there was no
separate policy requirement for crimes against humanity.140 It might be
argued against this that the Kunarac decision came out in 2002, and it
would be inappropriate to evaluate the Rome Statute with respect to a
later decision. The position was reasonably clear at Rome. The ILC had
already adopted such a view,141 and in 1997 the Trial Chamber in Tadíc
had already effectively abrogated a separate requirement of a policy by

135 Article 7(2)(a). 136 Robinson, ‘Defining’, 47.
137 William A. Schabas, An Introduction to the International Criminal Court (Cambridge:

Cambridge University Press, 2nd edn., 2004), p. 44.
138 Schabas, An Introduction, pp. 48--50. See Phyllis Hwang, ‘Defining Crimes Against

Humanity at the Rome Conference’ (1998) 22 Fordham ILJ 457.
139 Tadíc, Judgment, para. 648.
140 Prosecutor v. Kunarac, Kovać and Vukovíc, Judgment, IT-96-23-A, 12 June 2002, para. 98.
141 Schabas, An Introduction, p. 44.
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declaring that ‘if acts occur on a widespread or systematic basis that
demonstrates a policy to commit those acts’.142

The above is consistent with the idea behind this chapter, that where
an ‘unsafe’ Tribunal is created, we see a more cautious approach to
the material coverage of international criminal law than where a ‘safe’
Tribunal is born. The introduction to the Elements of Crimes also sup-
ports this contention. Earlier Tribunals (and the Special Court for Sierra
Leone) have had quite considerable latitude in interpreting the concept
of crimes against humanity. In addition to the more detailed regula-
tion, the Elements contain the following statement: ‘Since Article 7
pertains to international criminal law, its provisions, consistent with
Article 22, must be strictly construed, taking into account that crimes
against humanity as defined in Article 7 are among the most serious
crimes of concern to the international community as a whole, warrant
and entail individual criminal responsibility, and require conduct which
is impermissible under generally applicable international law, as recog-
nised by the principal legal systems of the world.’

The background to this warning was a concern by some Arab States
that some of their family law principles could be interpreted as gender-
based persecution and by other States who were concerned about the
possibility of an activist court.143 After the Kuprěskíc judgment in 2000
there was also fear that a State’s acquiescence in policies of others could
lead to a finding of a State policy for the purposes of crimes against
humanity.144 To ensure that consensus could be reached, a high thresh-
old for inaction to suffice for a policy was imposed,145 and the above-
quoted instruction to judges made.146

The acts enumerated begin by following the well-established path
of the London and Tokyo Charters, Control Council Law 10 and the

142 Tadíc, Judgment, para. 653.
143 Daryl Robinson, ‘Elements of Crimes Against Humanity’, in Roy S. Lee (ed.), The

International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence
(Ardsley: Transnational, 2001), p. 57, pp. 65, 69--70; Wiebke Rückert and Georg
Witschel, ‘Genocide and Crimes Against Humanity in the Elements of Crimes’, in
Horst Fischer, Claus Kreß and Sascha Rolf Lüder (eds.), International and National
Prosecution of International Crimes Under International Law (Berlin: Arno Spitz, 2001),
p. 59, pp. 70--3.

144 Robinson, ‘Elements’, p. 67.
145 Which Cassese believes is incorrect in custom, see Antonio Cassese, ‘Crimes Against

Humanity’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome
Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2000), p. 353, pp. 375--6.

146 Elements of Crimes for Crimes Against Humanity, n. 6.
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two UN Tribunals, mentioning murder, extermination, enslavement and
torture.147 To the well-accepted modality of crimes against humanity and
of deportation, the Statute adds ‘or forcible transfer of population’. As
the condemnation of ‘ethnic cleansing’ as a crime against humanity
evidences, this is nothing new.148 The ICTY has discussed internal dis-
placements under the rubric of ‘other inhumane acts’, in Article 5 of its
Statute.149

The acts enumerated might be thought to represent a broadening of
coverage. Antonio Cassese considers that the inclusion of forced preg-
nancy, Apartheid, enforced disappearance of persons and the inclusion
of gender and cultural grounds of discrimination to be in advance of
customary international law.150 To this could be added the definition of
torture. If Cassese is correct, it would count as evidence counter to the
proposition put forward in this chapter. To investigate the question of
the compliance of Article 7 with custom and the nullum crimen princi-
ple, the following comment made by the Trial Chamber in Haďzihasanovíc
should be borne in mind: ‘it is critical to determine whether the under-
lying conduct at the time of its commission was punishable. The empha-
sis on conduct rather than on the specific description of the offence in
substantive criminal law is of primary relevance.’151

Unlike the 1984 Torture Convention, there is no requirement that the
perpetrator be an official. This is not part of the customary requirements
of torture.152 The position with respect to the purpose of torture is more
complex. The Torture Convention states that torture occurs when there
are purposes ‘such as’ interrogation, coercion, intimidation or discrim-
ination.153 However the Convention accepts in Article 1(2) that its def-
inition is not exhaustive of international law. In addition, as the ICTY

147 Article 7(1)(a), (b), (c), (e). See generally, Machteld Boot, Rodney Dixon and Christopher
Hall, ‘Article 7’, in Otto Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court: Article by Article (Baden-Baden: Nomos, 1999), p. 117.

148 Alfred De Zayas, ‘International Law and Mass Population Transfers’ (1974) 16 Harvard
ILJ 207, 252--7, thinks they probably would come under the Nuremberg Principles,
and thus be criminal under the law applicable just after the Second World War.

149 See, for example, Krstíc Judgment, para. 523. Stakíc, Judgment, paras. 671--684, treated
the offences of deportation and forced displacement (partially on the basis of the
Rome Statute), as one crime.

150 Cassese, ‘Crimes Against Humanity’, pp. 376--7.
151 Prosecutor v. Haďzihasanovíc, Alagíc and Kubura, Decision on Joint Challenge to

Jurisdiction, IT-01-47-PT, 12 November 2002, para. 62.
152 Kunarac, Appeal, para. 148.
153 Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment and

Punishment, 1465 UNTS 85, Article 1.
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has accurately pointed out, the definition for the purposes of human
rights is not necessarily controlling in international criminal law.154

The Appeals Chamber in Kunarac described the customary purposes as
‘obtaining information or a confession, or at punishing, intimidating
or coercing the victim or a third person, or at discriminating, on any
ground, against the victim or a third person’.155 This is narrower than the
Torture Convention, which has an open-ended, ejusdem generis list (‘such
purposes as’).156 The Trial Chamber in Čelebíci thus included humiliation
in the list of purposes.157 The Appeals Chamber in Kunarac should not be
read as clearly having rejected such a purpose, as the issue was not raised
at appeal level since it had already determined that the defendant’s acts
were discriminatory. The Trial Chamber in Kunarac had noted that they
did not need to determine if any other grounds were customary,158 so
the Appeals Chamber decision should not be taken as having settled the
matter.

In any event, the ICC definition, in excluding an express requirement
of purpose, is not in advance of the law. The reason the requirement
was considered unnecessary was that the Elements of Crimes required
the victim to be in the custody or control of the defendant, against
the background of a widespread or systematic attack on the civilian
population on the basis of a policy. It was thought that this would cover
the necessary purpose.159 It is difficult, if not impossible, to conceive
of such a situation in which the infliction of severe pain and suffering
would not cause intimidation.160 Therefore the idea of purpose, although
not necessary as an aspect of proof, has been taken as subsumed because
of the context of crimes against humanity. This is a fairly enlightened
approach, but not an overly broad one.

Contrary to Cassese’s view, Article 7(1)(g) on sexual offences does not
introduce any novel crimes. There is little doubt that rape, sexual slavery

154 Kunarac, Appeal, paras. 147--148. 155 Kunarac, Appeal, para. 142.
156 See Andrew Byrnes, ‘Torture and Other Offences Involving the Violation of the

Physical or Mental Integrity of the Human Person’, in Gabrielle Kirk McDonald and
Olivia Swaak-Goldman, Substantive and Procedural Aspects of International Criminal Law
(The Hague: Kluwer, 2000), p. 197, pp. 215--17.

157 Prosecutor v. Delalíc, Delíc, Mucíc and Landšzo, Judgment, IT-96-21-T, 16 November 1998
(Čelebíci), para. 162.

158 Prosecutor v. Kunarac, Kovać and Vukovíc, Judgment, IT-96-23-T, 22 February 2001, para.
485.

159 Rückert and Witschel, ‘Genocide’, pp. 79--80.
160 As the Appeals Chamber in Kunarac noted (at para. 155), knowledge of the fact that

the conduct causes one of the prohibited purposes is all that is required; other
motivations may be predominant, or even the sole motivation for the conduct.
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or enforced sterilisation were pre-existing crimes against humanity.161

Other sexual violence of comparable gravity would be caught under cus-
tomary law as ‘other inhumane acts’. Both the ICTY and ICTR in the
various cases have stated that serious sexual assaults were prohibited as
other inhumane acts.162 The specificity is nonetheless welcome.

Forced pregnancy is not a new crime against humanity. The defini-
tion of the offence is ‘the unlawful confinement of a woman made
forcibly pregnant, with the intent of affecting the ethnic composition of
any population or carrying out other grave violations of international
law’.163 Imprisonment or other unlawful forms of deprivation of liberty
has long been regarded as a crime against humanity, and is included in
Article 7(1)(e) of the ICC Statute. The forcible making of a person preg-
nant would be rape, a long-standing crime against humanity. Enforced
pregnancy is undoubtably inhumane, and would be subsumed under
‘other inhumane acts’, in custom. The additional intent requirement was
placed in the Statute to avoid an impasse between the Vatican and others
(including NGOs) due to its possible effect on abortion laws.164 Avoiding
such an eventuality was certainly right, but to add an intent require-
ment was dangerously close to a discriminatory intent unnecessary for
a ‘murder-type’ crime against humanity; also to make it contingent on
being related to other violations of international law has diluted the
prohibition, and could possibly make the prosecution of enforced preg-
nancy without such an intent under other headings more difficult.165

The ‘enforced disappearance of persons’ is beyond doubt a crime
against humanity. It was described as such in the 1992 UN Declaration
on the Protection of All Persons from Enforced Disappearances,166 and
was included in the 1996 ILC Draft Code.167 In any case, disappearances

161 Rape was included in Control Council Law 10; US v. Brandt 3 TWC 171, 238--9 accepted
that sterilisation experiments were crimes against humanity. (See Hall, ‘Article 7’,
p. 144.) Sexual slavery was prosecuted as a crime against humanity of enslavement in
Kunarac (see Trial Chamber, para. 742).

162 See, for example, Prosecutor v. Furunďzija, Judgment, IT-95-17/1-T, 10 December 1998,
paras. 168--169, 186. See generally, Kelly Dawn Askin, ‘Sexual Violence in Decisions
and Indictments of the Yugoslav and Rwandan Tribunals: Current Status’ (1999) 93
AJIL 97, 99--115.

163 Rome Statute, Article 7(2)(f).
164 von Hebel and Robinson, ‘Crimes’, p. 100; Cate Steans, ‘Gender Issues’, in Roy S. Lee

(ed.), The International Criminal Court: The Making of the Rome Statute, p. 357, pp. 365--9.
165 For example, an attempt to prosecute under ‘other inhumane acts’ (Article 7(1)(k)).
166 GA Res. 47/133, UN Doc. A/RES/47/133. See also UN Doc. E/CN.4/1995/36, para. 45,

Inter-American Convention on the Forced Disappearance of Persons, 9 June 1994
(1994) 33 ILM 1529.

167 See generally, Hall, ‘Article 7’, pp. 151--2.
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have a long history of being prosecuted as crimes against humanity. In
Nuremberg, Keitel was convicted for promulgating the ‘Nacht und Nebel’
decree, which essentially instituted a system of disappearances.168 Its
express inclusion is welcome, but it is in no way in advance of interna-
tional law. The Trial Chamber in Kvǒcka accepted that forced disappear-
ance was an inhumane act.169

Apartheid was declared by the General Assembly to be a crime against
humanity in 1965.170 It was included in both the Non-Applicability,171

and Apartheid Conventions172 as such a crime. There were doubts about
its customary nature, but it was included in the 1991 Draft Code.173 Even
with its dubious claim to customary status its inclusion in the Statute,
as formulated in Article 7(2)(h), is not in excess of custom. Apartheid
is defined in Article 7(2)(h) as ‘inhumane acts of a character similar
to those referred to in paragraph 1, committed in the context of an
institutionalized regime of systematic oppression and domination by
one racial group over any other racial group or groups and committed
with the intention of maintaining that regime’. This is narrower than
the Apartheid Convention definition,174 and it is difficult to envisage any
crime covered under this definition that would not be caught under the
customary definition of ‘persecution-type’ crimes against humanity or
‘other inhumane acts,’ in Article 7(1)(k).

There are elements of the acts enumerated that may be thought to be
narrower than custom permits. Article 7(1)(k) prohibits ‘other inhumane
acts of a similar character intentionally causing great suffering, or seri-
ous injury to body or mental or physical health’. The formulation adds
the condition beginning ‘intentionally causing great suffering’.175 This
is in accordance, inter alia, with understanding of its Statute by the ICTY
in the Tadíc Case, which does not expressly include the requirement.176

168 Nuremberg IMT, Judgment, p. 229, See Hall, ‘Article 7’, p. 151.
169 Prosecutor v. Kvǒcka et al., Judgment, IT-98-30/1-T, 2 November 2001, para. 208.
170 GA Resolution 2054, UN Doc. A/6014, p. 16.
171 1968 Convention on the Non-Applicability of Statutory Limitations to War Crimes

and Crimes Against Humanity, GA Resolution 2931, 754 UNTS 75, Article 1(b). This
caused controversy in the negotiations, Robert H. Miller, ‘The Convention on the
Non-Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity’ (1971) 65 AJIL 476, 491--2.

172 1973 International Convention on the Suppression and Punishment of the Crime of
Apartheid, 1015 UNTS 245, Article 1.

173 See Lyal S. Sunga, The Emerging System of International Criminal Law (The Hague: Kluwer,
1997), pp. 119--23.

174 Hall, ‘Article 7’, p. 167. 175 See Boot ‘Article 7’, pp. 156--7.
176 Tadíc, Judgment, para. 730.
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It is narrower than the ICTY’s formulation in the Čelebíci Case, however,
omitting the additional protected characteristic of human dignity.177

The Čelebíci judgment may not represent international law here, and
Article 7(1)(k) is probably broadly coterminous with international
law.

The Statute also covers ‘persecution-type’ crimes against humanity.
Article 7(1)(f) defines them as ‘[p]ersecution against any identifiable
group or collectivity on political, racial, national, ethnic, cultural, reli-
gious, gender . . . or other grounds that are universally recognized
as impermissible under international law, in connection with any act
referred to in this paragraph or any crime within the jurisdiction of
the Court’. The definition is at once both codificatory, a positive devel-
opment, and possibly a little retrogressive. The codificatory part is clear
from the inclusion of political, racial, religious or ethnic grounds. There
are two new categories, and a new catch-all provision. The first of these is
cultural grounds: this had previously appeared only in the 1954 and 1991
Draft Codes, but not in the 1996 Code or any Tribunal Statute.178 The
second is gender, which has never appeared previously in definitions of
crimes against humanity, although its appearance was overdue. The final
ground is a new, catch-all provision, albeit one with a high threshold.179

Cassese is correct, these aspects of the definition were progressions
in 1998. They also represent probably the only example of the Rome
Statute’s definitions of crimes against humanity going beyond clearly
established law.

This development must be seen against a significant limitation on the
crimes. To be prosecutable under the Statute, the acts must be connected
to acts referred to in the rest of the paragraph, or any other crime in the
jurisdiction of the court.180 This requirement is not present in customary
international law,181 and in practice reduces the persecution-type crimes
against humanity to a secondary status.

177 Tadíc, Judgment, para. 509. See Boot, ‘Article 7’, pp. 156--7. See also Kayishema and
Ruzindana, paras. 148--151; Prosecutor v. Vasiljevíc, Judgment, IT-98-32-T, 29 November
2002, para. 234.

178 Boot, ‘Article 7’, pp. 147--8. 179 Boot, ‘Article 7’, p. 150.
180 Robinson, ‘Defining’, 54--5.
181 Prosecutor v. Kuprěskíc, Kuprěskíc, Josipovíc, Papíc and Santíc, Judgment, IT-95-16-T,

14 January 2000, para. 580. Kai Ambos and Steffen Wirth, ‘The Current Law of Crimes
Against Humanity: An Analysis of UNTAET Regulation 15/2000’ (2002) 13 CLF 1, 70--1.
Cassese, ‘Crimes Against Humanity’, p. 376. For a slightly more positive view, see
Robinson, ‘Defining’, 55.
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Special Court

Crimes against humanity are defined by Article 2 of the Special Court
for Sierra Leone Statute as ‘the following crimes as part of a widespread
or systematic attack against any civilian population: (a) Murder;
(b) Extermination; (c) Enslavement; (d) Deportation; (e) Imprisonment;
(f) Torture; (g) Rape, sexual slavery, enforced prostitution, forced preg-
nancy and any other form of sexual violence; (h) Persecution on political,
racial, ethnic or religious grounds; (i) Other inhumane acts.’ This defi-
nition, consistent with the idea that the Special Court was perceived at
the time of its creation as a ‘safe’ mechanism, gives some discretion to
the Court to manoeuvre as it does not define each term in such depth
as the Rome Statute. Also its material coverage is essentially that of cus-
tomary international law; for example, the Statute clearly identifies the
widespread or systematic criteria as disjunctive. There is no necessary
link to other crimes for persecutive crimes against humanity and there
is no requirement that crimes against humanity occur in times of armed
conflict. The Special Court’s Statute can be read as an implicit critique
of the Rome definition.

Conclusion

The story of crimes against humanity is basically in accordance with the
theme of this chapter; when the ICC was created there was an increased
desire by States to restrain the Court from exercising autonomous judg-
ment on what amounts to a crime against humanity. Creating a detailed
elaboration of almost all aspects of crimes against humanity did this,
although it cannot be doubted that in many areas definitional precision
was a good idea. Crimes against humanity were vaguely defined prior
to Rome, low in legitimacy if the yardstick of determinacy were used.
There was a price to pay for this clarity. The raising of the threshold
for all crimes against humanity meant that the definition was often less
inclusive than customary international law. With one or two exceptions,
the acts enumerated were quite cautiously defined. States can therefore
be seen to have taken a very different approach in drafting the Rome
Statute to that taken in the ICTY Statute, Special Court for Sierra Leone
Statute and (to a lesser extent) that of the ICTR, where the Tribunals
were given the power to explore the parameters of responsibility here.
It is also clear that a far less expansive view of customary law was taken
than in 1945 for the IMTs, where very vague definitions were imposed,
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arguably in excess of the international law existing at the time. This
applies particularly to the definition in the Tokyo IMT Statute.

War crimes

Discussion of war crimes is made difficult because of the disagreement
about the precise relationship of war crimes law to the underlying law
upon which it is based, the law of armed conflict (international human-
itarian law). There are three views on the extent to which the two areas
of law overlap. The first and simplest approach is that all violations of
the law of armed conflict are war crimes.182 The second, responding to
the criticism that some violations of the law of armed conflict are minor
therefore not appropriately the subject of criminal sanctions, is that all
serious violations of the law of armed conflict are criminal.183 The third,
and most exacting view, is that war crimes are limited to those violations
of armed conflict to which a parallel secondary rule that ascribes crim-
inal responsibility for its violation is attached.184 This is the approach
taken by the ICTY, for example in the Tadíc Case,185 although it must be
pointed out that the Appeals Chamber in that decision did not require
a great deal of evidence to be convinced of the existence of a secondary
rule.

The third approach is defended by Georges Abi-Saab on the basis that
the addition of ‘serious’ is ‘question begging’ and inappropriate as a
distinguishing criterion.186 In practice, this is likely to be overstated. In
UK criminal law, for example, the concept of ‘grievous’ bodily harm187

is one which causes juries fewer problems than theory might imply. The
ICTY has not had many problems in drawing the distinction.188 Also,

182 Peter Rowe, ‘War Crimes’, in Dominic McGoldrick, Peter Rowe and Eric Donnelly
(eds.), The International Criminal Court (Oxford: Hart, 2004), p. 203, pp. 204--5; Jordan
Paust, ‘Content and Contours of Genocide: Crimes Against Humanity and War
Crimes’, in Sienho Yee and Wang Tieya (eds.), International Law in the Post-Cold World:
Essays in Honour of Haopei Li (London: Routledge, 2001), p. 289, p. 293. US Department
of Army Field Manual FM-27, The Law of Land Warfare (1956), p. 178.

183 See, for example, UK Ministry of Defence, The Law of Armed Conflict (Oxford: Oxford
University Press, 2004), p. 425.

184 Georges Abi-Saab, ‘The Concept of War Crimes’, in Sienho Yee and Wang Tieya (eds.),
International Law in the Post-Cold War World: Essays in Honour of Haopei Li (London:
Routledge, 2001), p. 99, pp. 112--13.

185 Prosecutor v. Tadíc, Decision on Interlocutory Appeal on Jurisdiction, IT-94-1-AR72,
2 October 1995, para. 94.

186 Abi-Saab, ‘The Concept’, p. 112.
187 Which is ‘really serious harm’, Metheram [1961] 3 All ER 200.
188 Tadíc, Decision on Interlocutory Appeal on Jurisdiction, para. 94.
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many of the acts prohibited by the law of war -- torture, rape, killing of
innocents and the like -- are mala in se. Abi-Saab’s point also fails to justify
the choice of the third approach rather than the first. Antonio Cassese
supports the requirement of a separate criminalising rule on the basis of
the nulllum crimen principle.189 The condition sets a higher threshold for
criminalisation than the other two approaches, but this is not required
by the nullum crimen principle. If the principle of criminalisation is set
out in advance (that all violations of the laws of armed conflict are
criminal, or that all serious violations are) fair warning is given to the
subjects of the law that the conduct is criminal. The first approach, and
arguably the second, are also clearer than subjecting the existence of
the crime to a second-order customary law evaluation, which can prove
contentious. Fortunately, it is unnecessary to determine which approach
is the accurate reflection of the law. This chapter is concerned with the
attitude of States to the ambit of the law, and the different views taken
in ‘safe’ and ‘unsafe’ Tribunals. The approach taken in each instance
may cast light on this. A final point ought to be mentioned. It is quite
possible that this debate was considered inapplicable to the law of non-
international armed conflicts, which, prior to the 1990s was assumed
not to be criminal.190

Nuremberg and Tokyo IMTs

Article 6(b) of the London Charter granted the Nuremberg IMT jurisdic-
tion over war crimes, which it defined as ‘violations of the laws and
customs of war. Such violations shall include, but not be limited to,
murder, ill treatment, or deportation to slave labor or for any other
purpose of civilian population of or in occupied territory, murder or ill
treatment of prisoners of war or persons on the seas, killing of hostages,
plunder of public or private property, wanton destruction of cities, towns
or villages, or devastation not justified by military necessity.’ This was
the least controversial crime at the Nuremberg IMT: no one questioned
its legality.191 In relation to the definition itself, it ought to be noted
that the list is open-ended and thus the Nuremberg IMT was entitled
to add all other violations of the laws and customs of war it thought

189 Antonio Cassese, International Criminal Law (Oxford: Oxford University Press, 2003),
p. 51.

190 Abi-Saab, ‘The Concept’, p. 115. See also the explanation of Judge Li’s dissent in Tadíc,
Decision on Interlocutory Appeal on Jurisdiction, in Paust, ‘Content and Contours’,
pp. 293--4.

191 Quincy Wright, ‘The Law of the Nuremberg Tribunal’ (1947) 41 AJIL 38, 59.
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were applicable. The definition also considers all violations of the laws
of war to be war crimes, supporting the first view of the nature of war
crimes mentioned above. The Tokyo Charter granted even further pow-
ers to the Tokyo IMT to determine what amounted to a war crime, as
its jurisdictional provision defined war crimes as ‘violations of the laws
and customs of war’. It can be seen that the provision left the decision
relating to what amounted to a war crime, and the definitions given to
them, entirely to the discretion of the court.192 Again, this definition
equates war crimes and violations of the laws of war.

ICTY

Article 2 of the ICTY Statute grants the Tribunal jurisdiction over grave
breaches of the Geneva Conventions. If Article 2 is taken (as it has been
by the ICTY)193 as applying to international armed conflicts alone then
there is no question of conformity with customary international law. It
is beyond doubt that the examples in Article 2 represent customary war
crimes.194 It is perhaps unfortunate that the Grave Breach provisions of
Additional Protocol I (API) were not included. API was not considered
undeniably customary, so it was not put in the Statute.195 As Yugoslavia
was a party, this need not have been determinative. In any event, norms
from API have played a role, because of the other provision dealing with
war crimes in the ICTY Statute, Article 3.

Article 3 grants the ICTY jurisdiction over:

persons violating the laws or customs of war. Such violations shall include, but
not be limited to:

(a) employment of poisonous weapons or other weapons calculated to
cause unnecessary suffering;

(b) wanton destruction of cities, towns or villages, or devastation not
justified by military necessity;

192 McCoubrey notes that the Tokyo Charter definition may actually be the best of the
existing definitions; Hilaire McCoubrey, ‘War Crimes Jurisdiction and a Permanent
International Criminal Court: Advantages and Difficulties’ (1998) 3 JACL 9, 18.

193 With the exceptions -- for example Prosecutor v. Tadic, Decision on Prosecution Motion
for Protective Measures for Witnesses. IT-94-1-T, 10 August 1995, paras. 50--53 -- and
dissenting opinions such as Abi-Saab in Tadíc, Decisions Separate Opinion; Prosecutor v.
Aleksovski, Judgment, IT-95-14/1-T, 25 June 1999, Dissenting Opinion of Judge
Rodrigues.

194 Secretary-General’s Report, para. 37, Tadíc, Decision, para. 83. See more generally,
Theodor Meron, ‘The Geneva Conventions as Customary Law’ (1987) 81 AJIL 348.

195 Schraga and Zacklin, ‘The International Criminal Tribunal for Yugoslavia’, 364.
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(c) attack, or bombardment, by whatever means, of undefended towns,
villages, dwellings or buildings;

(d) seizure of, destruction or wilful damage done to institutions
dedicated to religion, charity and education, the arts and sciences,
historic monuments and works of art and science;

(e) plunder of public or private property (emphasis added).

The acts enumerated, drawn from the 1868 St Petersburg Declaration
and the Hague regulations,196 are prohibited by customary international
law.197 The most important part of the definition is that the list in
Article 3 is illustrative. Article 3 extends at least to all serious viola-
tions of the customary law of armed conflicts which entail individual
liability.198 This is the view taken by the ICTY in the Tadíc Case, although
the Statute takes the more moderate view that the only criterion is that
they are serious.199 The Appeals Chamber also said that the applicable
treaty rules were prosecutable under Article 3. This amounted to a ‘cre-
ative and progressive’ view,200 but one that is referrable to the text of
the Statute and the intention of the creators of the ICTY. In the Security
Council, several States expressed the view that Article 3 included all the
law applicable to the Yugoslav conflicts, not limiting their comments to
those rules with a secondary rule criminalising them.201

Article 3 effectively grants the ICTY the right to determine, at least
for its purposes, what that customary international law is. It is the
ICTY’s determinations relating to what is customary that have occa-
sioned controversy. This controversy mostly surrounds its iconoclastic
determination, in the Tadíc Interlocutory Appeal, that the ‘laws and cus-
toms’ of war entailing criminal responsibility include certain violations
committed in internal armed conflicts, including, inter alia, Common
Article 3.202 The criminality of such violations was contested in some

196 St Petersburg Declaration, Renouncing, in Time of War, the Use of Explosive
Projectiles Under 400 Grammes in Weight 58 BFSP (1867--1868), 16--17; Regulations
attached to the Hague Convention IV, UKTS 9 (1910), Cd. 5030. (Article 23(a), (e), 25,
27 and 47).

197 Nuremberg IMT, Judgment, p. 248; Secretary General’s Report, paras. 41--44. On
Article 3, see Morris and Scharf, An Insider’s Guide, pp. 69--72; William J. Fenrick,
‘Some International Law Problems Related to Prosecutions Before the International
Criminal Tribunal for the Former Yugoslavia’ (1995) 6 DJCIL 103, 105--8.

198 See Morris and Scharf, An Insider’s Guide, p. 72; Jordan J. Paust, ‘Applicable Substantive
Law’ (1994) 88 Proceedings ASIL 241, 242.

199 Tadíc, Decision, para. 94.
200 William J. Fenrick, ‘International Humanitarian Law and Criminal Trials’ (1997) 7

TLCP 23, 35.
201 S/PV. 3217, pp. 11, 15, 19. 202 Tadíc, Decision, paras. 96--136.
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quarters.203 The most accurate summary of the decision is Colin War-
brick’s, that it was ‘carefully made, but ambitious’.204 The point is,
though, that the ICTY was granted the authority to make it. It is dif-
ficult to disagree with McCoubrey that the formulation in Article 3 of
the ICTY Statute ‘has much to commend it’,205 and in passing to the ICTY
a discretion to determine the extent of the customary law of armed con-
flict, it enabled the Tribunal to make a lasting contribution to the law.

ICTR

The controversy relating to the classification of the conflict in
Yugoslavia206 played itself out in the ICTY Statute and the discussions
around it. This was not the case in relation to the ICTR Statute. The
Rwandan conflict was viewed by the Security Council as an internal
conflict.207 The ICTR Statute’s provision on jurisdiction over war crimes
granted it jurisdiction over ‘persons committing or ordering to be com-
mitted serious violations of Article 3 common to the Geneva Conventions
of 12 August 1949 for the Protection of War Victims, and of Additional
Protocol II thereto of 8 June 1977.208

Some doubts have been expressed about the inclusion of this provi-
sion. Although Common Article 3 is generally accepted as being cus-
tomary international law, and jus cogens, too,209 the same cannot be

203 Schraga and Zacklin, ‘The International Criminal Tribunal for Yugoslavia’, 363--5. The
Tadíc Interlocutory Appeal Judgment has generated a huge amount of literature and
controversy. Among the fray, see Christopher J. Greenwood, ‘International
Humanitarian Law and the Tadíc Case’ (1996) 7 EJIL 265; George H. Aldrich,
‘Jurisdiction of the International Criminal Tribunal for the Former Yugoslavia’ (1996)
90 AJIL 64, 65--7; Theodor Meron, ‘The Continuing Role of Custom in the Formation
of International Humanitarian Law’, in Theodor Meron, War Crimes Law Comes of Age
(Oxford: Oxford University Press, 1998), p. 262, pp. 263--8 (in favour); Geoffrey R.
Watson, ‘The Humanitarian Law of the Yugoslavia War Crimes Tribunal: Jurisdiction
in Prosecutor v. Tadic’ (1996) 36 VJIL 687, 709--28 (709, ‘as bold as it is ill founded’).
Judge Li dissented on this point, saying that their decision amounted to an
‘unwarranted assertion of legislative power’ by the Tribunal; ibid., Separate Opinion
of Judge Li, para. 13.

204 Colin Warbrick, ‘The United Nations System: A Place for International Criminal
Courts?’ (1995) 5 TLCP 237, 257.

205 McCoubrey, ‘War Crimes Jurisdiction’, 19.
206 On which, see Christine Gray, ‘Bosnia and Herzegovina: Civil War or Inter-State

Conflict? Characterization and Consequences’ (1997) 68 BYBIL 155.
207 Morris and Scharf, The International Criminal Tribunal for Rwanda, p. 142.
208 ICTR Statute, Article 4. Protocol II being Additional to the Geneva Conventions of 12

August 1949 and Relating to the Protection of Victims of Non-International Armed
Conflicts, 1125 UNTS 609.

209 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
USA) Merits (1986) ICJ Rep. 4, p. 114; Theodor Meron, Human Rights and Humanitarian
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said for Additional Protocol II.210 There are also arguments asserting
the non-criminal nature of the humanitarian law applicable to internal
armed conflicts. The first argument can be dealt with quickly. Even if
neither Common Article 3 or APII were customary international law, this
would be irrelevant in the case of Rwanda. Rwanda was (and remains)
a party to the four Geneva Conventions and Additional Protocol II. The
second argument has more purchase. Although it is now accepted that
the humanitarian law applicable in internal conflicts has penal charac-
teristics, this may not have been the case in 1994. For example, the Red
Cross were unconvinced at the time, and commentary dating from the
early 1990s (including after the creation of the ICTY) had come to the
conclusion that there was no penal responsibility at that time for vio-
lations of the law of non-international armed conflict.211 The Secretary
General appears also to have taken this view.212

Although the interpretation of the law taken in Article 4 of the ICTR
Statute did not necessarily violate the nullum crimen principle,213 it was
a progressive one, as might be expected from a ‘safe’ Tribunal. One of
the reasons Rwanda voted against the ICTR Statute was that it contained
provisions on war crimes rather than concentrating solely on genocide.
The ICTR’s discretion in interpreting the law of war crimes is bounded
by the provisions in Common Article 3 and APII. It cannot, in contrast to
the ICTY, decide on violations of customary international law beyond the
provisions in the two documents. This is almost certainly because at the
time the ICTR Statute was drafted, common Article 3 and Additional
Protocol II were considered exhaustive of the law applicable in non-
international armed conflicts. The median position, that the ICTR should
prosecute only ‘serious’ violations of the law, is adopted in Article 4.

Norms as Customary Norms (Oxford: Oxford University Press, 1989), pp. 27--37; Report of
the Commission of Experts on Rwanda S/1995/1125, para. 87.

210 See Meron, Human Rights, pp. 71--4, Christopher J. Greenwood, ‘Customary Status of
the 1977 Geneva Protocols’, in Astrid J. M. Delissen and Gerard J. Tanja, Humanitarian
Law of Armed Conflict, Challenges Ahead (Dordrecht: Martinus Nijhoff, 1991), p. 93,
pp. 112--3.

211 Denise Plattner, ‘The Penal Repression of Violations of International Humanitarian
Law Applicable in Non-International Armed Conflicts’ (1990) 278 IRRC 409, 414. Peter
Rowe, ‘War Crimes and the Former Yugoslavia: The Legal Difficulties’ (1993) 32
RIDMDG 317, 328--33.

212 Secretary General’s Report on the ICTR Statute, para. 12.
213 Meron, ‘International Criminalization’; Greenwood, ‘International Humanitarian Law

and the Tadíc Case’, 280--1. Morris and Scharf, The International Criminal Tribunal for
Rwanda, p. 127, note that during the Rwandan conflict the Security Council affirmed
individual responsibility for violations of humanitarian law in PRST/1994/21 and
Resolution 935.
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ICC

War crimes were an exceptionally controversial aspect of the Rome
Statute, and were settled only in the final Bureau proposal.214 This is
unsurprising. While a State may be fairly confident that its officials
will not commit genocide or crimes against humanity, the same cannot
be said for war crimes, which are an omnipresent danger in times of
armed conflict. Overall, the Rome Statute takes a different tack to all
the previous statutes of ICTs except the ICTR Statute. The Rome Statute
contains a closed list of war crimes: there is no discretion in the ICC
to add any further war crimes, irrespective of their applicability to the
conflict either by virtue of treaty or customary international law. There
is no possibility of a Tadíc-type decision in the ICC.215 The list in Article 8
is an incomplete codification of custom,216 in addition, the list can be
altered only by an amendment to the Rome treaty, and this has a very
high threshold. Thus when evaluating the definition, it must be remem-
bered that it will also be the only one for the foreseeable future. Notably,
US Military Tribunal Order 2, relating to perhaps the most ‘safe’ Tri-
bunals, being limited to the prosecution of non-nationals, allows for the
prosecution of an open-ended list of customary crimes.217

Article 8 grants the ICC jurisdiction ‘in respect of war crimes, in par-
ticular when committed as a part of a plan or policy or as part of a
large scale commission of such crimes’. This was a compromise between
the United States, who wanted the court to deal only with war crimes

214 For the Pre-Rome discussions and controversies, see, for example, Christopher Keith
Hall, ‘The Fifth Session of the Preparatory Committee for an International Criminal
Court’ (1998) 92 AJIL 331, 332--3; Zimmerman, ‘The Creation’, 187--95. For the Rome
proposals, see A/CONF.183/2.Add.1 and A/CONF.183/C.1/L.10, L.4, L.5, L.11, L.13, L.26,
L.33, L.40, L.53 (Article 5), L.59 (Article 5quater), L.62, L.72, L.74, L.89, L.94. For
discussion of the Statute, see Michael Cottier, William J. Fenrick, Patricia
Viseur-Sellers and Andreas Zimmermann, ‘Article 8’, in Otto Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court (Baden-Baden: Nomos,
1991), p. 173; Michael Bothe, ‘War Crimes’, in Antonio Cassese, Paula Gaeta and John
R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary
(Oxford: Oxford University Press, 2001), p. 379. Thorough discussion of the elements
of crimes may be found in Knut Dörmann (with Louise Doswald-Beck and Robert
Kolb), Elements of War Crimes under the Rome Statute of the International Criminal Court:
Sources and Commentary (Cambridge: Cambridge University Press, 2003) and Hermann
von Hebel et al., ‘The Elements of War Crimes’, in Roy S. Lee (ed.), The International
Criminal Court: Elements of Crimes and Rules of Procedure and Evidence (Ardsley:
Transnational, 2001), p. 109.

215 Accord, Schabas, An Introduction, p. 54.
216 For a review of the omissions of the Rome Statute, see Boot, Genocide, p. 603.
217 See p. 240.
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when they were committed as part of a plan or policy or as part of a
large-scale commission of such offences, and most of the rest of the con-
ference, which wanted no such limit.218 This limit has been welcomed
by various authors.219 It was right that the US proposal was rejected,
as it collapses the definition of war crimes into that of crimes against
humanity too easily, and would have led to the court having to prove
the additional elements, which are not present in war crimes law, to
assert jurisdiction over the offence.220

The applicability of the law of armed conflict relies on certain crite-
ria, in particular whether there is an armed conflict, and whether that
conflict is of an international or non-international nature.221 For war
crimes, there must also be a link to the conflict. The ICTY has taken
these solely as jurisdictional criteria, requiring no knowledge on the
part of the suspect of the existence or nature of the conflict.222 This
was not considered acceptable when the ICC Elements of Crimes were
being drafted. As a result, the Elements require that the accused was
aware of the factual basis that established the conflict. They do not,
however, require that a legal evaluation about the existence or nature
of the conflict be made.223

International armed conflicts

The first set of offences over which the Court is granted jurisdiction
was not controversial. Almost all States agreed that Grave Breaches of
the Geneva Conventions should be included for international armed

218 von Hebel and Robinson, ‘Crimes’, pp. 107--8.
219 Ruth Wedgwood, ‘The International Criminal Court: An American View’ (1999) 10 EJIL

93, 94; Antonio Cassese, ‘The Rome Statute of the International Criminal Court: Some
Preliminary Reflections’ (1999) 10 EJIL 144, 149.

220 Jordan J. Paust, ‘The Preparatory Committee’s Definition of War Crimes’ (1997) 8 CLF
431, 432; Arsanjani, ‘The Rome Statute’, 33. The chapeau prompted the ICRC into
issuing a public statement of its concerns; see A/CONF.183/INF/10.

221 See, for example, Christine Byron, ‘Armed Conflicts: International or
Non-International?’ (2001) 6 JCSL 63.

222 Kai Ambos, ‘Some Preliminary Reflections on the Mens Rea Requirements of the
Crimes of the ICC Statute and of the Elements of Crimes’, in Lal Chand Vohrah et al.
(eds.), Man’s Inhumanity to Man: Essays in Honour of Antonio Cassese (The Hague: Kluwer,
2003), p. 11, p. 33.

223 Common Element 4 to Article 8(2)(a). See also Introduction to Elements of War
Crimes. Ambos, ‘Some Preliminary’, pp. 32--40; Knut Dörmann, Eve la Haye and
Herman von Hebel, ‘The Context of War Crimes’, in Roy S. Lee (ed.), The International
Criminal Court: Elements of Crimes and Rules of Procedure and Evidence (Ardsley:
Transnational, 2001), p. 112; Dörmann, Elements, pp. 18--28.



270 p ro s e c u t i ng i n t e r n a t i o n a l c r i m e s

conflicts.224 They were included in Article 8(2)(a) of the Rome Statute.
The inclusion of other Grave Breaches was controversial. An area of
contention was the inclusion of the Grave Breaches in API, and they
were not included in this part. This is not necessarily a problem, since
many Grave Breaches of API are included elsewhere in the definition of
war crimes.225 It is clear that the offences included in Article 8(2)(a) are
customarily criminal.226

The second set of crimes consists of twenty-six ‘serious violations
of the laws and customs applicable in international armed conflict,
within the framework of international law, namely’.227 Most of the
crimes contained in Article 8(2)(b) are clearly customary. For example,
Article 8(2)(b)(xix) restates the prohibition of expanding bullets in Hague
Declaration 3228 while Articles 8(2)(b)(v,vi,xi--xvii) restate provisions of
the Hague Rules.229 Using protected persons to render an area immune
from attack is considered a war crime for the purposes of the Statute
(Article 8(2)(b)(xxiii)). Such acts are an unfortunately frequent aspect of
contemporary conflicts.230 The criminal proscription of such offences is
also customary.231

Article 8(2)(b)(xxiv) deals with ‘intentionally directing attacks against
buildings, material, medical units and transport and personnel using the
distinctive emblems of the Geneva Conventions in conformity with inter-
national law’. This is based on Articles 19(1) GCI, 18(1)(5) GCII, 11(1) API,
which are considered to state the customary rule.232 There are other wel-
come additions from API such as intentionally directing attacks against
civilians, civilian populations or civilian objects.233 Another provision
drawing on that treaty is Article 8(2)(b)(xxv), which criminalises, ‘inten-
tionally using starvation of civilians as a method of warfare by depriv-
ing them of objects indispensable to their survival, including wilfully

224 See Zimmerman, ‘The Creation’, p. 187.
225 Thomas Graditzky, ‘War Crime Issues Before the Rome Diplomatic Conference on the

Establishment of International Criminal Court’ (1999) 5 UCDJIL 199, 202.
226 See p. 266. 227 Article 8(2)(b); ‘namely’ indicates that this is a closed list.
228 1899 Hague Declaration 3 Concerning Expanding Bullets 32 UKTS (1907) Cd. 3751.

This is definitely customary international law, see Hilaire McCoubrey, International
Humanitarian Law (Aldershot: Dartmouth, 2nd edn., 1998), pp. 232--3.

229 Hague Rules, Annex to Hague Convention IV, Respecting the Laws and Customs of
War on Land, 9. UKTS (1910) Cd. 5030.

230 See Anthony P. V. Rogers, Law on the Battlefield (Manchester: Manchester University
Press, 2nd edn., 2004), pp. 126--9.

231 Rogers, Law, p. 128, n. 47. 232 Meron, Human Rights, p. 45.
233 Article 8(2)(b)(i)(ii) repeats the Grave Breaches in API Article 85(3)(a), the customary

status of which is beyond question.
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impeding relief supplies as provided for under the Geneva Conventions’.
This is based on Article 54(1) and the core of Article 54(2) of API; both
are likely to be customary.234 The latter part (‘wilfully impeding . . .’)
is based on the Security Council’s assertion in relation to Yugoslavia
that interference with humanitarian supplies is contrary to Article 23
of Geneva Convention IV. It is probable that this is not in advance of
customary international law, and is a useful clarification of the law.235

Other parts of customary law included in the Statute are the pro-
visions based on the Geneva Conventions or the customary parts of
API, such as Article 8(2)(b)(x).236 Sexual crimes are covered in Article
8(2)(b)(xxii), namely ‘committing rape, sexual slavery, enforced prostitu-
tion, forced pregnancy as defined in Article 7(2)(f), enforced sterilisation,
or any other form of sexual violence also constituting a grave breach of
the Geneva conventions’. Rape and other sexual offences have long been
accepted as war crimes,237 despite often being ignored in practice. This
provision develops Article 27 of Geneva Convention IV.238 Its additions
are sexual slavery, forced pregnancy and enforced sterilisation. Some
have suggested that these are in advance of existing law.239 The position
is incorrect. The acts added would also amount to the grave breach of
‘torture or inhuman treatment . . . [or] . . . wilfully causing great suf-
fering or serious injury to body or health’. Their express inclusion is
helpful, and overdue. In a similar, although not identical, vein, Article
8(2)(b)(xxi) contains the prohibition, from Article 75(2)(b) API, of outrages
on personal dignity, in particular humiliating and degrading treatment.
This is one of the parts of API accepted as customary.240

Abi-Saab also criticises Article 8(2)(b)(iii) as being beyond custom. Arti-
cle 8(2)(b)(iii) prohibits ‘intentionally directing attacks against personnel,

234 Christopher J. Greenwood, ‘Customary International Law and the First Geneva
Protocol of 1977 in the Gulf Conflict’, in Peter Rowe (ed.), The Gulf War 1990--1991 in
International and English Law (London: Routledge, 1993), p. 68, p. 81.

235 See Morris and Scharf, An Insider’s Guide, pp. 71--2, and the Security Council action
cited therein (especially Resolution 771).

236 Subjecting persons in the hands of an adverse party to mutilations or scientific
experiments not in their interest, and which cause death or seriously endanger
health, which is based on the customary Article 13, GCIII (see Meron, Human Rights,
p. 45). On experimentation, see Hilaire McCoubrey and Michael Gunn, ‘Medical Ethics
and the Law of Armed Conflict’ (1998) 3 JACL 133, 147--8.

237 See Meron, ‘Rape as a Crime Under International Humanitarian Law’ (1993) 87 AJIL
414, 204.

238 On its customary status, see Meron, Human Rights, p. 46.
239 Abi-Saab, ‘The Concept’, p. 118; Schabas, An Introduction, pp. 62--3.
240 Meron, Human Rights, p. 65; Greenwood, ‘Customary’, p. 103.
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installations, material, units or vehicles involved in a humanitarian assis-
tance or peacekeeping mission in accordance with the Charter of the
United Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the international law of armed con-
flicts’. The limited formulation of the prohibition ensures that Article
8(2)(b)(iii) is not novel. The questionable customary status of the 1995
Convention on the Safety of United Nations and Associated Personnel241

led to its exclusion from the Statute.242 The war crime of attacking such
personnel in the Rome Statute comes into play only if those persons are
entitled to protection as civilians, so the provision is simply an applica-
tion of the unquestioned crime of intentionally attacking civilians and
civilian objects.

Another aspect of the Statute that has been wrongfully accused of
novelty is the prohibition of ‘intentionally launching an attack in the
knowledge that such an attack will cause incidental . . . widespread,
long term and severe damage to the natural environment which would
be clearly excessive in relation to the concrete and direct overall military
advantage anticipated’, in Article 8(2)(b)(iv).243 The provision is thought
by some commentators to be based on Articles 35(3) and 55 of API, the
customary status of which is controversial.244 This is only partially true;
although Article 8(2)(b)(iv) draws language ‘widespread, long term and
severe’ from API, the addition of the proportionality requirement means
that the crime is basically the old one of wanton devastation.245 There is
no need to see this as a new crime; in 1996, the ICJ said that States ‘must
take environmental considerations into account when assessing what is
necessary and proportionate’.246 There is evidence that the offence is in
part more restrictively drafted than custom would permit. Those who
view Articles 35(3) and 55 of API to be customary could criticise the rule
on adding the proportionality requirement to the absolute prohibition

241 GA Resolution 49/59. 49 UN Doc. A/RES/49/59.
242 Cottier et al., ‘Article 8’, pp. 187--9. 243 Schabas, An Introduction, p. 61.
244 On the controversy, see Greenwood, ‘Customary’, pp. 86--8; Antonio Cassese, ‘The

Geneva Protocols of 1977 on the Humanitarian Law of Armed Conflict and Customary
International Law’ (1984) 3 University of California Los Angeles Pacific Basin Law Journal 55,
76--7; George H. Aldrich, ‘Prospects for United States Ratification of Additional
Protocol I’ (1991) 85 AJIL 1, 14; Meron, Human Rights, p. 66; Adam Roberts, ‘Failures in
Protecting the Environment in the 1990--1991 Gulf War’, in Peter Rowe (ed.), The Gulf
War 1990--1991 in International and English Law (London: Routledge, 1993), p. 111,
pp. 125--7. The ICJ, in the Nuclear Weapons Opinion, reasserted the view that this
aspect of API was not customary, [1996] ICJ Rep. 4, para. 31.

245 Dörmann, Elements, p. 167, alludes to this. 246 Nuclear Weapons Opinion, para. 30.
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of widespread, long-term and severe damage to the environment.247 A
more solid basis for critique, which does not involve the assertion that
those provisions of API are customary, is that if the damage is dispropor-
tionate, then the additional requirements are inappropriate additions to
the threshold for this offence.248

A particularly controversial addition to the Statute was Article
8(2)(b)(viii): ‘the transfer, directly or indirectly, by the occupying power
of parts of its own civilian population into the territory it occupies, or
the deportation or transfer of all or parts of the population of the occu-
pied territory within or outside this territory.’ The inclusion of Article
8(2)(b)(viii) led Israel to vote against the Statute. The provision is based on
Article 49 of Geneva Convention IV, which represents customary interna-
tional law.249 There were two questions raised about Article 8(2)(b)(viii)
in Rome.

The first question was whether violation of Article 49 of Geneva Con-
vention IV is a war crime.250 Parts of Article 49 were included in the
grave breach provisions of Geneva Convention IV. The grave breaches
provision in API is similar to the language of Article 8(2)(b)(viii) (with
the addition of ‘directly or indirectly’).251 There is thus evidence that
this is a breach separately criminalised, if there is such a requirement.
The amount of evidence is more than that accepted in Tadíc that the law
of non-international armed conflict had a criminal aspect. As Schabas
notes, the grave breaches provisions are also not exhaustive of criminal
violations of the law of armed conflict.252 The real question is whether
the additional language is acceptable.

Ruth Wedgwood queries whether the addition of ‘directly or indi-
rectly’ is a permissible gloss on Article 49(6) of Geneva Convention IV.253

The change merely makes express an interpretation of the Geneva Con-
vention IV provision almost universally shared by States. This can be
shown in reference to the Israeli policy of settlements, which are an
indirect form of transfer.254 Over a course of years, the General Assembly

247 Bothe, ‘War Crimes’, p. 400; Cassese, International Criminal Law, pp. 60--1.
248 Dörmann, Elements, p. 167; Bothe, ‘War Crimes’, p. 401.
249 Meron, Human Rights, p. 46. 250 Schabas, An Introduction, p. 61.
251 Article 85(4)(a). Bothe, ‘War Crimes’ considers the two to be the same.
252 Schabas, An Introduction, p. 61.
253 Wedgwood, ‘The International Criminal Court’, 99.
254 As the government does not forcibly transfer its population, but instead makes

relocation to the Occupied Territories economically attractive, see Eyal Benvenisi,
The International Law of Occupation (Princeton: Princeton University Press, 1993),
p. 140.
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has condemned indirect transfers as unlawful.255 The ICJ in the Wall Case
adopted a similar position, stating:

[t]hat provision [Article 49(6)] prohibits not only deportations or forced transfers
of population such as those carried out during the Second World War, but also
any measures taken by an occupying Power in order to organize or encourage
transfers of parts of its own population into the occupied territory . . . since
1977, Israel has conducted a policy and developed practices involving the estab-
lishment of settlements in the Occupied Palestinian Territory, contrary to the
terms of Article 49, paragraph 6.256

Nonetheless, to deal with the concerns of Israel and the United States,
the Elements of Crimes for this crime require that ‘transfer’ be inter-
preted ‘in accordance with the relevant provisions of humanitarian
law’.257 The inclusion of this crime was warranted in custom, although
its addition was intended by some States as a snub to Israel.258

The final provision suggested by some to be new is Article 8(2)(b)(xxvi).
This covers ‘[c]onscripting or enlisting children under the age of fifteen
years into the national armed forces or using them to participate actively
in hostilities’. The prohibition is based upon Article 77(2) API, which is
largely reflective of custom.259 Article 77(2) of API requires that States
‘take all feasible measures in order that children who have not attained
the age of fifteen years do not take direct part in hostilities, and, in par-
ticular, shall refrain from recruiting them into their armed forces’.260

One difference is that the adjective ‘direct’, in API is changed, in the

255 Adam Roberts, ‘Prolonged Military Occupations: The Israeli Occupied Territories
1967--1988’, in Emma Playfair (ed.), The Administration of Occupied Territories in
International Law (Oxford: Oxford University Press, 1992), p. 25, pp. 66--8. See also GA
Resolution 51/133, UN Doc. A/RES/51/133, GA Resolution 52/66, UN Doc. A/RES/52/66,
GA Resolution 53/55, UN Doc. A/RES/53/55, Security Council Resolution 465. The
United States views Israeli settlements as contrary to Article 49 of Geneva
Convention IV, Letter of H. J. Hansell, Legal Adviser, Department of State to House
Committee on International Relations 21 April 1978, (1978) 17 ILM 777. Von Hebel and
Robinson, ‘Crimes’, p. 112 note that only Israel and ‘to a certain extent’ the United
States queried the crime.

256 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territories
Opinion, 2004, ICJ List No. 131, para. 120.

257 See Dörmann, Elements, pp. 208--14; Herman von Hebel ‘Article 8(2)(b)(viii)’, in Roy S.
Lee (ed.), The International Criminal Court: Elements of Crimes and Rules of Procedure and
Evidence (Ardsley: Transnational, 2001), p. 158.

258 Graditzky, ‘War Crimes’, 203.
259 See Meron, Human Rights, p. 66; Jenny Kuper, International Law Concerning Child Civilians

in Armed Conflict (Oxford: Oxford University Press, 1997), pp. 125, 127.
260 The prohibition of recruitment is an example of the general prohibition of allowing

children to participate directly in hostilities; the prohibition of enlistment can be
similarly justified.
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Rome Statute, to ‘active’. A strong case can be made that in fact there is
no difference between ‘active’ and ‘direct’ participation.261 Even if there
was such a difference, that would not take Article 8(2)(b)(viii) out of the
realms of custom. Article 4(c) of Additional Protocol II (which applies
to non-international conflicts) prohibits recruitment of children or
allowing them ‘to take part in hostilities’. This provision is considered
the customary baseline.262 The United States did raise the question of
whether Article 77(2), said by them to be a ‘human rights’ principle,
was subject to criminal sanction.263 Most other States disagreed with
the United States on this.

The question of whether this was new at Rome depends on the
approach taken to whether a separate rule identifying the primary
rule with criminal consequences is required, and the level of evidence
required for that rule.264 A majority of the Appeals Chamber of the
Special Court for Sierra Leone determined that the parallel provision
for non-international armed conflicts was customarily criminal as far
back as 1996.265 This was also the view of the Security Council in 2000,
although evidence is rather limited on this point.266 At the most, the
customary law criminalising the use of child soldiers crystallised at
Rome.267 One limit is in excess of API. That is the limit to ‘national
armed forces’, which was added so it would not cover the Intifada.268 This
has no precedent in international law, and serves only to exempt certain
States’ or non-State entities’ (the Palestinian Authorities’) practices from
the scrutiny of the ICC.

Far from being in advance of international law, the Rome Statute is
more open to critique on the basis that it is a retrenchment of the
law. At times, the Statute adopts rather archaic provisions rather than
their more modern counterparts.269 For example, Article 8(2)(b)(v) pro-
hibits ‘attacking, or bombarding, by whatever means, towns, villages,

261 Rogers, Law, p. 226.
262 Prosecutor v. Norman, Decision on Preliminary Motion Based on Lack of Jurisdiction

(Child Recruitment) SCSL-2004-14-AR72, 31 May 2004, para. 18.
263 Von Hebel and Robinson, ‘Crimes’, 117.
264 See Matthew Happold, Child Soldiers in International Law (Manchester: Manchester

University Press, 2005), chapter 7.
265 Norman, paras. 30--52.
266 On 29 June 1998, the Security Council condemned child recruitment and implied

that there was criminal responsibility for doing so, Norman, para. 4(d).
267 Norman, Dissenting Opinion of Judge Robertson, paras. 32--47.
268 Arsanjani, ‘The Rome Statute’, 34, Cottier et al., ‘Article 8’, p. 261.
269 Graditzky ‘War Crimes’, 204.
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dwellings or buildings which are undefended and which are not mili-
tary objectives’. When a similar provision was put in the ICTY Statute, it
was criticised as ‘very limited’.270 Similarly Article 8(2)(b)(ix) adopts the
prohibition of attacks ‘against buildings dedicated to religion, art, sci-
ence, or charitable purposes, historic monuments, hospitals and places
where the sick and wounded are collected’. This has its basis in the
Hague Rules,271 but protection is granted by the Rome Statute only ‘pro-
vided they are not military objectives’. The Hague Rules apply so long as
the buildings ‘are not being used for military purposes’, which is a nar-
rower exception.272 For denial of quarter, the Statute (Article 8(2)(b)(xii))
adopts the language of the Hague Rules rather than Article 40 of API,
which has a strong claim to customary law status.273 The same applies
to the treacherous killing of an enemy (Article 8(2)(b)(xi)), as defined in
the Hague Rules, rather than the definition of perfidy in API.274

In general, Hague law violations are not well dealt with in the Rome
Statute. Article 8(2)(b)(i) prohibits the intentional targeting of the civilian
population. This is beyond doubt a crime; however, the mental element
of this crime in custom is wilfulness.275 Wilfulness includes intention
and recklessness.276 Article 8(2)(b)(i) criminalises only the intentional tar-
geting of civilians. The definition of ‘intention’ which must be used by
the ICC is given in Article 30 of the ICC Statute. Article 30 provides that
‘a person has intent where: (a) In relation to conduct, that person means
to engage in the conduct; (b) In relation to a consequence, that person
means to cause that consequence or is aware that it will occur in the
ordinary course of events.’ As a result, it would be extremely difficult

270 William J. Fenrick, ‘Attacking the Enemy Civilian as a Punishable Offence’ (1997)
7 DJCIL 539, 549.

271 Although the 1954 Hague Cultural Property Convention 249 UNTS 210 and Articles
53 and 85(4)(d) API are also relevant, see Arsanjani, ‘The Rome Statute’, 33.

272 Arsanjani, ‘The Rome Statute’, 33.
273 Meron, Human Rights, p. 63; Greenwood, ‘Customary’, p. 106; Cassese, ‘The Geneva

Protocols’, p. 79.
274 Article 37, see Meron, Human Rights, p. 63; Greenwood, ‘Customary’, pp. 104--5.

Equally, the wording of the Elements of Crimes is drawn from API, see Knut
Dörmann, ‘War Crimes in the Elements of Crimes’, in Horst Fischer, Claus Kreß and
Sascha Rolf Lüder (eds.), International and National Prosecution of Crimes Under
International Law (Berlin: Arno Spitz, 2001), p. 95, p. 119.

275 Prosecutor v. Kordíc and Čerkez, Judgment, IT-95-14/2-T, 26 February 2001; Prosecutor v.
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to argue that the concept of wilfulness could be included in the ICC
Statute for this crime.

This makes the position of the duties of an attacker perilous. These
duties are ‘(a) to do everything practicable to verify that the objectives to
be attacked are military objectives; (b) to take all practicable precautions
in the choice of methods and means of warfare with a view to avoid-
ing or, in any event minimizing incidental civilian casualties or civilian
property damage’277 are an integral part of the law in this area.278 Vio-
lation of these duties is good evidence of recklessness.279 The exclusion
of recklessness in this crime is unnecessary from the point of view of
custom,280 and, regrettable as it is, the duties of attackers are not as
directly related to intention as defined in Article 30.

Collateral damage has been particularly badly dealt with. The cus-
tomary rule is that stated in Articles 51(5)(b) and 85(3)(c) API.281 This
prohibits ‘[launching] an attack which may be expected to cause inci-
dental loss of civilian life, injury to civilians, damage to civilian objects
or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated’. The ICC has juris-
diction over ‘intentionally launching an attack in the knowledge that
such an attack will cause incidental loss of life or injury to civilians or
damage to civilian objects or widespread, long term and severe damage
to the natural environment which would be clearly excessive in relation
to the concrete and direct overall military advantage anticipated’.

Changes from the language of API in the Rome Statute include ‘which
may be expected’ to ‘in the knowledge’ and of the final part to ‘clearly
excessive in relation to the concrete and direct overall military advantage
anticipated’. It is true that proportionality is a concept that is difficult
to apply,282 but that is no excuse for raising the threshold for liability.
The change of the requirement from one ‘which may be expected’ to
it being made ‘in the knowledge’ is unwelcome. The customary mens

277 Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing
Campaign Against the FRY, PR/P.I.S./510-E, 13 June 2000, para. 28. Article 57 of
Additional Protocol I contains similar duties.

278 On the link, see Frits Kalshoven, ‘Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts: The Diplomatic Conference,
Geneva, 1974--1977’ (1978) 9 NYIL 107, 115--19.

279 Dörmann, Elements, p. 147.
280 Accord Abi-Saab, ‘The Concept’, p. 118; Cassese, ‘The Rome Statute’, 154.
281 On their customary status, see Prosecutor v. Strugar, Decision of 22 November 2002,

IT-01-42, para. 10; Blǎskíc, Appeal, paras. 157--158; Greenwood, ‘Customary’, pp. 123--5.
282 Wedgwood, ‘The International Criminal Court’, 103.
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rea is wilfulness.283 In derogation of the normal requirements of the
Elements of Crimes284 for this war crime, the prosecution must prove
that the defendant made the value judgment that the damage would be
‘clearly excessive’.285 This will be very difficult, and on one interpretation
of the Elements, practically unachievable owing to the difficulties of
proving a value judgment.286

There are two other issues raised by the wording of the provision, the
‘overall military advantage’, and the requirement that the damage be
‘clearly excessive’ to that overall military advantage. The use of ‘overall’
could lead to a dilution of the prohibition: the further away from the
individual attack focus lies, the more collateral damage may be thought
acceptable. The formulation in the Statute of overall military advantage
is not entirely unwarranted; it is in accordance, for example, with a
number of ‘understandings’ on the provisions of API, such as the United
Kingdom’s.287 The Elements of Crimes promulgated under Article 9 could
represent a move away from the customary standard, by not requiring
the ‘concrete and direct overall military advantage’ to be ‘temporally
or geographically related to the object of the attack’.288 Dörmann is of
the view that the sentence ‘may invite abusive interpretations of the
concept of concrete and direct military advantage’.289

Moving on to the provision that the damage or casualties be ‘clearly’
excessive, Fenrick defends the new formulation on the basis that
prosecutors would be reluctant to prosecute unless API was clearly
breached.290 This may be the case in practice, but this does not justify
the formulation in Article 8(2)(b)(iv). The reasons Fenrick gives are the

283 See Prosecutor v. Galíc, Judgment, IT-98-29-T, 5 December 2003, paras. 58--59; Paust,
‘Genocide’, p. 302.

284 Elements of Crimes, for Article 8(2)(b)(iv), n. 37.
285 Elements of Crimes for Article 8(2)(b)(iv), n. 37; compare Galíc, para. 59.
286 Didier Pfirter, ‘Article 8(2)(b)(iv)’, in Roy S. Lee (ed.), The International Criminal Court:

Elements of Crimes and Rules of Procedure and Evidence (Ardsley: Transnational, 2001),
p. 147, p. 150, states that the drafters of the crime would have not intended the crime
to be impossible to prosecute. But some of those drafting the elements clearly
wanted to make it as difficult as possible, more difficult than custom requires.

287 Reproduced in Adam Roberts and Richard Guelff, Documents on the Laws of War
(Oxford: Oxford University Press, 3rd edn., 2000), p. 511; the German declaration is
substantially similar, see ibid., p. 505.

288 Elements of War Crimes for Article 8(2)(b)(iv), n. 36.
289 Dörmann, ‘War Crimes in the Elements of Crimes’, p. 126. Dörmann also notes that

other aspects may counterbalance this ‘to a certain extent’ (p. 126). See also Leila
Nadya Sadat, The International Criminal Court and the Transformation of International Law:
Justice for a New Millennium (Ardsley: Transnational, 2002), p. 165.

290 Fenrick, ‘Article 8’, p. 197.
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difficulties in determining proportionality, and the need to give some
discretion to commanders.291 The inclusion of ‘clearly’ does not clarify
the standard, it simply raises it by reference to an undefined adjective.
Prosecutors also may prosecute only when the higher threshold provi-
sion of Article 8(2)(b)(iv) is itself clearly breached, which would create
a double upsurge in the limits on liability. It would appear possible to
argue, in defence to a charge under Article 8(2)(b)(iv), that the defen-
dant determined that civilian casualties were excessive, but not clearly
so. The discretion could have been accommodated by adopting, as the
ICTY Prosecutor has, the test of the reasonable military commander.292

Lastly, for parties to API, violations of that Protocol’s (broader) formu-
lation are Grave Breaches, thus there is a duty to prosecute all violations
of it. This creates the interesting question of whether the Rome Statute
is consistent with the obligations of parties to API under that Protocol.
It is relevant in this context to look back at the Kosovan conflict, which
showed that States could wage entire campaigns from the air, tradition-
ally a fairly unregulated form of warfare.293 This makes it imperative to
maintain the integrity of what regulation there is. This has not been
done in the Rome Statute. Prosecution of this offence will be very dif-
ficult indeed, and obtaining evidence may well be rendered impossible
by the provisions of national security and co-operation.294 Decisions on
military advantage and the nature of targets require intelligence gath-
ering, and States may refuse to hand over information relating to this
on the grounds that it would damage national security.

The Statute grants jurisdiction over violations of the 1925 Gas Protocol,
insofar as it covers ‘asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices’.295 Although the Gas Protocol
provides the core of the customary prohibition of chemical weapons,
it is incomplete. It was expected that the 1993 Chemical Weapons
Convention would be included. Reference to the 1993 Convention had
been made throughout the Conference, and its inclusion seemed cer-
tain.296 Its exclusion in the final compromise package was as part of the

291 Ibid.
292 Final Report to the Prosecutor by the Committee Established to Review the NATO

Bombing Against the Federal Republic of Yugoslavia, para. 48.
293 See Chris af Jochnick and Roger Normand, ‘The Legitimation of Violence: A Critical

History of the Laws of War’ (1994) 35 Harvard ILJ 49, 77--9, 81--7; Oscar Schachter, ‘UN
Law in the Gulf Conflict’ (1991) 85 AJIL 452, 456--67.

294 See, pp. 152--3. 295 Rome Statute, Article 8(2)(b)(xviii).
296 See A/CONF.183/2/Add.1, Article 5(c)(o) Options 1, 2 and 4; A/CONF.183/2.C.1/L.53,

Article 5(o)(v) Options 1 and 2 (these are the only options); L.59, Article 5(o)(v).
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quid pro quo for States who were pressing for the inclusion of nuclear
weapons in the Statute. They argued that if nuclear weapons were not
included, then nor should the poor States’ weapons of mass destruction,
in particular biological weapons.297 One important reason why these
should be in is that, unlike nuclear weapons, both chemical and bio-
logical weapons are the subject of a long-standing express, treaty-based
prohibition.

Chemical weapons are, at least partially, covered by the included parts
of the Gas Protocol, but in one of the Rome Statute’s most significant
omissions biological weapons are not covered at all in the Statute. The
omission flies in the face of the prohibition, which was included in
the 1925 Gas Protocol, and the comprehensive prohibition in the 1972
Biological Weapons Convention,298 and was a staple of the Statute from
the beginning of the Rome Conference.299 Their exclusion is a serious,
unconscionable omission from the Statute.

The exclusion of biological weapons is a specific case of a more gen-
eral malaise in the Statute when dealing with weaponry. There is an
excess of caution on this matter.300 Article 8(2)(b)(xx) prohibits ‘employ-
ing weapons, projectiles and material and methods of warfare which
are of a nature to cause superfluous injury or unnecessary suffering or
which are inherently indiscriminate in violation of the international
law of armed conflict, provided that such weapons are the subject of a
comprehensive prohibition and are included in an annex to this Statute,
by an amendment in accordance with the relevant provisions set forth
in Articles 121 and 123’. The prohibition of unnecessary suffering is a
cornerstone of humanitarian law, underlying many of the particular
rules, and being in itself a customary law prohibition on such methods
or weapons.301 The prohibition does not apply only to those particular
instances defined by treaties such as the Gas Protocol.302

297 On the controversies, see von Hebel and Robinson, ‘Crimes’, pp. 113--16, esp. p. 116.
298 1972 UN Convention on Prohibition of the Development, Production and Stockpiling

of Bacteriological, Biological and Toxin Weapons and their Destruction 1015 UNTS
164.

299 See A/CONF.183/2/Add.1, Article 5(o) Options 1, 2 and 4 (iv); A/CONF.183/C.1/L.53,
Article 5(o) Options 1 and 2 (v); L.59, Article 5(o)(v).

300 Accord Cassese, International Criminal Law, p. 60.
301 In addition to the customary 1868 St Petersburg Declaration, Article 23(e) Hague Rules

contains the prohibition and is undoubtedly customary. See Stafan Oeter, ‘Methods
and Means of Combat’, in Dieter Fleck (ed.), The Handbook of Humanitarian Law
Applicable in Armed Conflicts (Oxford: Oxford University Press, 1995), p. 105, pp. 111--16.

302 This was the position of the ICJ in the Nuclear Weapons Opinion, paras. 78, 85.
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By requiring the prerequisites of a comprehensive prohibition and
inclusion in the annex for the specific methods, weapons, etc. with
a prohibitively high threshold for addition of such weapons into the
Statute,303 States have robbed the phrase of any autonomous meaning.
States have refused to pass to the court any power to declare any weapons
as contrary to the general prohibition of weapons causing unnecessary
suffering or that are inherently indiscriminate. This is in clear contrast
to Article 3(a) of the ICTY Statute.

Non-international armed conflicts

As mentioned above, the Rome Statute does not restrict itself to interna-
tional conflicts, but also includes some war crimes committed in inter-
nal armed conflict.304 The inclusion of provisions relating to internal
armed conflicts was controversial, at least for prohibitions extending
beyond Common Article 3.305 That said, the matter was far less contro-
versial than it would have been prior to the Tadíc decision. The creation
of the ICTR expressly for internal armed conflict, together with the Tadíc
jurisdiction judgment, has revolutionised the law in this area, making
some kind of provision far more palatable.

The effect of the Tadíc Case in the garnering of support for this cat-
egory of offences cannot be overestimated. The inclusion of offences
occurring in internal armed conflict but not under Common Article 3
is a positive step. Article 8(2)(e) grants the ICC jurisdiction over ‘serious
violations of the laws and customs applicable in armed conflicts not of
an international character, within the established framework of inter-
national law’. A closed list of twelve violations follows, many of which
are ‘parallel or identical’ to those in Article 8(2)(b).306

Article 8(2)(e)(i) (like Article 8(2)(b)(i)) prohibits intentionally attack-
ing civilian populations. This provision is beyond doubt customary, it
is implicit in Common Article 3(1)(a), Article 4 APII, and express in
Article 13(2) APII. It was also declared customary (with adequate support)
in Tadíc.307 Article 8(2)(e)(ii) prohibits (in a parallel provision to Article

303 Cassese, ‘The Rome Statute’, 152.
304 See generally, Lindsay Moir, The Law of Internal Armed Conflict (Cambridge: Cambridge

University Press, 2002). On the Rome Statute, see Djamchid Momtaz, ‘War Crimes in
Non-International Armed Conflicts Under the Statute of the International Criminal
Court’ (1999) 2 YBIHL 177; Darryl Robinson and Herman von Hebel, ‘War Crimes in
Internal Conflicts: Article 8 of the ICC Statute’ (1999) 2 YBIHL 193.

305 Kirsch and Holmes, ‘The Rome Conference’, 7. 306 Arsanjani, ‘The Rome Statute’, 32.
307 Tadíc, Decision, paras. 100--102, 110--113.
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8(2)(b)(ii)) intentionally targeting buildings, etc. using the Geneva Con-
vention emblems.308 As civilian objects, these are not legitimate targets,
so this is uncontroversial. As in international conflict, UN personnel
are protected so long as they are entitled to civilian status.309 This can
be justified as in international conflicts. Article 8(2)(e)(iv) is identical to
Article 8(2)(b)(ix). Hospitals and ‘places where the sick and wounded are
collected’ are not legitimate targets, so targeting them is unlawful.

Pillage is forbidden, by both the customary law of internal armed con-
flicts310 and the Rome Statute (Article 8(2)(e)(v)). Sexual offences are dealt
with in Article 8(2)(e)(vi) in a similar way to Article 8(2)(b)(xxii), the only
difference being that the final part substitutes ‘Article 3 common to the
four Geneva Conventions’ for ‘a grave breach of the Geneva Conventions’.
As the reference implies, this is little more than an elaboration of the
customary standard in common Article 3.311

Given the universal condemnation of the practice of ‘ethnic cleans-
ing’, in former Yugoslavia,312 which was not an international conflict
at all times, it is acceptable to claim that Article 8(2)(e)(viii), which
covers ‘[o]rdering the displacement of the civilian population for rea-
sons related to the conflict, unless the security of the civilians involved
or imperative military reasons so demand’ is based on widely accepted
custom.313 One of the more controversial aspects of the Tadíc decision
at the time of its promulgation was its inclusion of perfidy in its survey
of the rules applicable to internal armed conflict.314 It has, nonethe-
less been included in the Statute, in Article 8(2)(e)(ix) (which uses the
Hague Rule formulation of ‘killing or wounding treacherously a com-
batant adversary’). This was, in all likelihood, correct from a customary
perspective.315 Of almost certain customary status is the prohibition in
Article 8(2)(e)(x). This is the prohibition of mutilations or non-therapeutic
medical/scientific experimentation. This can be seen as an elaboration
on Common Article 3(1)(a) (the prohibition of violence to life and per-
son, mutilation and cruel treatment), not least as it is clearly covered
by Article 4(2)(a) APII.

308 This is contrary to Article 9(1), 11(1) and 12 APII. 309 Article 8(2)(e)(iii).
310 The prohibition of pillage is expressed in Article 4(2)(g) APII, which Greenwood

considers customary, ‘Customary’, p. 113.
311 Robinson and von Hebel, ‘War Crimes’, 202--3.
312 See Drazen Petrovic, ‘Ethnic Cleansing: An Attempt at Methodology’ (1994) 5 EJIL 342.
313 See Tadíc, Decision, paras. 111--112, on GA Resolution 2675, UN Doc. A/8028, p. 75,

which prohibits such transfers.
314 Greenwood, ‘International Humanitarian Law’, 129. 315 Rogers, Law, pp. 224--5.
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Article 8(2)(e)(vii) prohibits ‘conscripting or enlisting children under
the age of fifteen years into armed forces or groups or using them to
participate actively in hostilities’. It is probable that this article is reflec-
tive, if not of long established custom then of the emergence of a recent
consensus, at the latest at the Rome Conference, that under-15s are not
to be used in armed conflicts. As mentioned above, the Special Court
for Sierra Leone determined that this provision was customary by 1996.
Denial of quarter is criminalised by Article 8(2)(e)(x). The ICTY in Tadíc
alluded to this being the position under customary law.316 ‘Destroying or
seizing the property of an adversary unless such destruction or seizure
be imperatively demanded by the necessities of the conflict’ is included
in the jurisdiction of the court by virtue of Article 8(2)(e)(xii). There
are few, if any, clear treaty-based precedents for this crime in internal
armed conflicts, but the sub-Article is an application of the basic prin-
ciple of military necessity, which was recognised as customary prior to
1998.317

What is more important in relation to the provisions covering internal
armed conflicts, though, is what is not included. The Tadíc Case devoted
a large amount of space to displaying how the law on the means and
methods of warfare had developed in custom for internal armed con-
flicts, with specific reference to the prohibition of chemical weapons.318

None of this is included in the Rome Statute.319 This is a serious omis-
sion, as it is in the case of international armed conflict, but here there is
not even an analogous provision to Article 8(2)(b)(xx).320 Finally, there is
no provision relating to indiscriminate attacks or collateral damage. Cus-
tom is not silent on this matter,321 and modern internal conflicts are
replete with examples of civilians being caught up in fighting. These
absences are exacerbated by the fact that most modern conflicts are
internal.322

316 Tadíc, Decision, para. 102.
317 Theodor Meron, ‘The Continuing Role of Custom in the Formation of International

Humanitarian Law’ (1996) 90 AJIL 238, 244. Rogers, Law, p. 230, considers this crime
to be customary.

318 Tadíc, Decision, paras. 119--127.
319 For criticism, see Cassese, ‘The Rome Statute’, 152--3.
320 For a narrower view of the law, see David Turns, ‘At the Vanishing Point of

International Humanitarian Law: Methods and Means of Warfare in
Non-International Armed Conflicts’ (2002) 45 GYBIL 115.

321 See Rogers, Law, pp. 231--2, Kuprěskíc, para. 524, Tadíc, Decision, para. 127.
322 For another list of absences, see Boot, Genocide, pp. 604--5.
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The Special Court for Sierra Leone

The Special Court has jurisdiction over violations of Common Article 3
and Additional Protocol II by Article 3 of its Statute. Article 4 of the
Statute grants the Court jurisdiction over three named violations of
international humanitarian law:

(a) Intentionally directing attacks against the civilian population as such
or against individual civilians not taking direct part in hostilities;

(b) Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the United
Nations, as long as they are entitled to the protection given to civilians
or civilian objects under the international law of armed conflict;

(c) Conscripting or enlisting children under the age of fifteen years into
armed forces or groups or using them to participate actively in
hostilities.

Article 3 of the SCSL Statute is clearly acceptable from the point of
view of the nullum crimen principle, as Sierra Leone is a party to the
Geneva Conventions and APII. Two of the three violations mentioned
in Article 4 are clearly customary, as discussed in relation to the Rome
Statute, from where they are drawn. Article 4(c) has caused controversy,
in particular because the jurisdiction of the Special Court goes back to
1996. This caused Sam Hinga Norman to challenge the jurisdiction of
the Court over this crime. The majority of the Appeals Chamber rejected
the challenge, although the decision is based on accepting a relatively
small amount of evidence that international law criminalised rather
than merely prohibited the use of under-15s in conflict323 (not signifi-
cantly less than the ICTY was prepared to accept in Tadíc, though). The
Security Council was very certain about the existence of the crime as
far back as 1996. The list of offences is closed, which has been criticised,
on good grounds.324 This could be because, as in the case of genocide,
the Secretary General decided that there was no evidence of crimes that
would not fall under Articles 3 and 4, or crimes under Sierra Leonean
law in Article 5. On the other hand, this simply could be an example
that runs against the trend identified in this chapter or evidence that
Sierra Leone was able to convince the United Nations to accept a limited
approach on war crimes.

323 Norman.
324 Amnesty International, Sierra Leone: Recommendations on the Draft Statute of the Special

Court, AFR51/083/2000.
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Other crimes

There were provisions on criminal organisations in the London
Charter.325 Any organisation declared criminal by the Nuremberg IMT
was to be considered so by the signatories to the Charter, who then had
a right to bring any person to trial and convict them purely for member-
ship in that organisation (Article 10). It is undisputed that there was no
precedent or basis for this in international law.326 Its addition was a prac-
tical response to the large-scale criminality which surrounded the Nazi
regime. The IMT itself accepted that this was new, and approached it
with great caution, describing it as ‘a far reaching and novel procedure.
Its application, unless perfectly safeguarded, may produce great injus-
tice’.327 As a result, they tailored their findings so to ensure that proof of
voluntary membership and knowledge of criminal purposes for a convic-
tion was to be recorded in any national proceeding.328 They also acquit-
ted three of the six indicted organisations.329 Despite the (arguably) anal-
ogous organisations in Japan (primarily the Kempetai, or secret police),
no such provision was included in the Tokyo Charter. There was one pro-
posal to include organisational criminality in Rome,330 it received very
little support.

The possibility of other crimes being included in the Rome Statute
was on the table. The initial revival of the idea was by the Caribbean
states looking for a court to act against large-scale drug traffickers.331

The original ILC drafts all focused on other crimes, in addition to
the core crimes, which at times seemed sidelined.332 At the pre-Rome
PREPCOMs the developing countries argued strongly for the inclusion
of drug trafficking and terrorism in the jurisdiction of the court.333 One

325 London Charter, Articles 9 and 10. See Stanislaw Pomorski, ‘Conspiracy and Criminal
Organisations’, in Ginsburgs and Kudriavtsev, Nuremberg Trial, 213; Woetzel, Nuremberg
Trial, pp. 190--217.

326 See John F. Murphy, ‘Norms of Criminal Procedure at the International Military
Tribunal’, in George Ginsburgs and Vladimir N. Kudriavstev (eds.), The Nuremberg Trial
and International Law (Dordrecht: Martinus Nijhoff, 1990), p. 61, pp. 68--9.

327 Nuremberg IMT Judgment, 250. See generally, Lippman, ‘Nuremberg’, 35,
Schwarzenberger, International Law, p. 506.

328 Nuremberg IMT Judgment, 251.
329 The SA, Reich Cabinet and High Command. They convicted the SS, Leadership Corps

of the Nazi party and the Gestapo/SD, Nuremberg IMT Judgment, 268--271.
330 A/CONF.183.C.1/L.3.
331 Roy S. Lee, ‘An Introduction’, in Roy S. Lee (ed.), The International Criminal Court: The

Making of the Rome Statute (The Hague: Kluwer, 1999), p. 1, p. 2.
332 See James Crawford, ‘The ILC’s Draft Statute for an International Criminal Tribunal’

(1994) 88 AJIL 140, 143.
333 Boister, ‘The Exclusion’, 27.
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reason for the non-inclusion of terrorism was fairly simple: there is, as
yet no clearly acceptable definition of such an international crime in
customary international law (or treaty law).334

The arguments on drug trafficking were different. The developed coun-
tries in general were strongly against the inclusion of drug trafficking in
the Rome Statute.335 The primary reason for its exclusion was probably
not legal (although its opponents did phrase their arguments in legal
form) but because the existing system of national obligations to extra-
dite or prosecute enshrined in the 1988 Vienna Convention privileges
their interests.336 Because of the strength of support for them though,
both drug trafficking and terrorism were included in the Final Act of the
Rome Conference as possible additions to be considered at any Review
Conference.337

Conclusion

Having considered the jurisdictional competence of ICTs, the trends sug-
gested above are visible. It is important not to overstate the case. The evi-
dence on this point is not sufficient to claim that this form of selectivity
is an immutable law. But the basic point is that States tend to take a
broader view of the applicable law and the extent to which courts may
be permitted to interpret the law. Let us take the Tribunals in turn.
First, the Nuremberg and Tokyo IMTs. For the offences included, with
the exception of the war crimes charges, it can be seen that the Allies
took a very broad view of the law. Crimes against humanity, although
morally clearly justifiable, were at best an emerging principle during the
Second World War, and it is very unlikely that crimes against peace were
referable to existing international law. Discretion was left in the court
to determine, for example, what the laws and customs of war entailed.

When the ICTY was set up, slightly different policies were afoot alth-
ough, again, none of those involved in creating the ICTY thought them-
selves likely to be subject to its jurisdiction. Most decisions on the law

334 This remains the case despite the 1997 International Convention on Terrorist
Bombings (GA Resolution 52/164, UN Doc. A/RES/52/164), which is not yet in force,
never mind reflective of customary international law.

335 The United States was express about this, see Scheffer, ‘The United States’, p. 13.
336 Boister, ‘The Exclusion’, 36. Scharf claims that US opposition to the inclusion of drug

crimes came at least partially from the US Justice Department, which did not wish to
lose the revenue they received as a result of expropriation of drug-related moneys;
Michael P. Scharf, ‘The Politics of Establishing an International Criminal Court’ (1995)
6 DJCIL 167, 171.

337 Final Act of the Rome Conference, C/CONF.183/10 Annex I Resolution E.



d e f i n i t i o n s o f c r i m e s 287

were left to the ICTY itself. This was done through short descriptions
of the law of crime against humanity (although subject to the link to
armed conflict) and the open-ended provision in Article 3.

With the ICTR, criminalising Common Article 3 and APII involved
an enlightened view of the law and was probably thought exhaustive of
the material prohibitions applying to non-international conflicts. Crimes
against humanity were drafted with a limitation that is best explained
as either an attempt to link the definition to the facts in Rwanda or
an understandable uncertainty about the law. It could be argued that
Rwanda managed to get in the requirement to exempt RPF killings from
the ICTR, but there is no material in the public domain to support
or undermine this idea. Rwanda voted against the ICTR Statute as it
included crimes other than genocide, ostensibly on the ground that the
ICTR should not waste its resources prosecuting such offences. In reality,
this was more to do with the new government wishing to ensure that
offences committed by them (as the RPF) which were thought to amount
to war crimes or crimes against humanity were not included in the
mandate of the ICTR. As Rwanda did not have the power to prevent the
creation of the ICTR, its view was not taken up. The ICTR Statute does
show some evidence of being the outcome of negotiations, however.

The drafting of the Rome Statute shows strong support for the thesis
argued for in this chapter. States drafting the Rome Statute were not
merely setting down law to deal with anyone else, but law that could be
applied to both them and their allies. Also, this law is to be enforced by
a court which is to be independent of the creating States. This meant
that the way to rein in the court was by ensuring that all the law to be
enforced was defined by the States themselves, leaving as little discretion
as possible in the Court. This setting down of the law need not necessar-
ily be unwelcome, primarily because parts of international criminal law
had, at least up until recently, been rather open-textured, and without
authoritative interpretations legitimacy was affected.

The problem with the Rome Statute is that definitions of crimes are
sometimes narrower than customary international law permits (or, in
some cases, requires). This is particularly the case for war crimes, with
a closed list of crimes which are frequently defined in a limited fashion.
Only in one instance, persecutive crimes against humanity, can it be
claimed that the Statute clearly develops the law.

The Special Court does not provide a clear picture from the point of
view of this chapter, as although crimes against humanity are broadly
defined and, in accordance with custom, war crimes are contained in
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short closed lists. Only the child soldiers’ provision in Article 4(c), back-
dated to 1996, is possibly in excess of custom. It is difficult to determine
whether or not the Court therefore provides support for the contention
in this chapter. As with the other Tribunal in which there was negotia-
tion between the territorial State and the United Nations, the position
is slightly mixed. At most, the war crimes provisions are an exception
which justifies caution, showing the critique in this chapter to be of a
trend, not an inevitability.



6 Selectivity and the law: II -- general
principles of liability and defences

Introduction

In chapter 5, another aspect of selectivity was discussed, an aspect which
is related to the scope of criminal liability. In short, when ‘safe’ ICTs have
been set up, although there are some exceptions, the scope of liability
tends to be broader than when ‘unsafe’ Tribunals are created. We saw
that this tendency was identifiable with respect to the definitions of
the core international crimes. This chapter is intended to complement
chapter 5, by investigating whether or not the same process can be
identified in relation to defences and the general principles of criminal
liability, together sometimes known as the ‘general part’ of criminal
law.1 The case can be made that it can.

It should come as no surprise that the argument can be made for
either the definitions of crimes or the ‘general part’ of international
criminal law. They are, after all, part of the same process, that of deter-
mining the parameters of criminal liability. This can be seen from one
of the negotiating documents for the Rome Statute, a proposed new text
for the Article on superior orders.2 After the document had set out a pro-
posal for the defence of superior orders, which excluded crimes against
humanity and genocide from the defence, a telling footnote recorded
that ‘Some delegations are willing to accept the inclusion of crimes

1 M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal Tribunal for
Yugoslavia (Ardsley: Transnational, 1996), p. 339, in a rather expansive definition,
defines the ‘general part’ as ‘(1) definitions of the terms used in the special part of the
statute; (2) constitutive elements of the crimes which include definitions of the
material, mental and causal elements; (3) definitions of inchoate offences, such as
attempt, solicitation and conspiracy; (4) conditions of exoneration, such as excuses and
justifications; and (5) factors to be considered in mitigation of punishment, as well as
additional remedies, such as compensation for victims.’

2 A/CONF.183/C.1/WGGP/L.9/Rev.1.
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against humanity in this paragraph subject to the understanding that
the definition of crimes against humanity will be sufficiently precise
and will identify an appropriately high level of mens rea’. The questions
of definitions of crimes and the general part were thus clearly linked in
the minds of the drafters at Rome.

Examples of selectivity in the use of principles of liability and defences
at the national level can be given from Argentina and the United
States. In Argentina, when prosecutions of the deposed military junta
became politically inexpedient, two measures were taken: a time bar
was imposed, then, to ensure that all ongoing cases were brought to a
close, the Ley de Obedencia Debida was passed.3 This created a very broad
form of the superior orders’ defence, designed to lead all the ongoing
trials to acquittals or abandonment.4

The second example, that of the United States, is best shown by con-
trasting two decisions, the Yamashita5 and Medina6 cases. When deal-
ing with command responsibility, it is unclear precisely which level
of knowledge the Military Commission required to ground liability in
Yamashita.7 The Commission decided either that Yamashita did know of
atrocities, or that he should have known.8 This is probably the standard
of liability in custom, even if the Commission’s view of the facts and
application of the law to those facts is contested.9 Irrespective of the

3 Law No. 23521, 4 June 1987, reprinted in (1987) 8 HRLJ 477.
4 Kai Ambos opines that the ley ‘perfected the policy of impunity’; Kai Ambos, ‘Impunity

in International Criminal Law: A Case Study on Colombia, Peru, Bolivia, Chile and
Argentina’ (1997) 18 HRLJ 1, 11.

5 US v. Yamashita 4 LRTWC 1 (US Military Commission, Manila); 327 US 1 (US Supreme
Court).

6 US v. Medina (1971) 43 CMR 243. The Medina Case is the subject of an article written by
the Chief Prosecutor in that case, William G. Eckhardt, ‘Command Criminal
Responsibility: A Plea for a Workable Standard’ (1982) 97 Military LR 1. His defence to
the charge (made by Telford Taylor ‘The Course of Military Justice’, New York Times,
February 2, 1972, 37) that the United States was propounding different standards for
itself to those it applied to others, is that the ‘should have known’ test is ‘too broad
and one that would subject the commander to after-the-fact judgments concerning
what he should have known’ (Eckhardt, ‘Command Criminal Responsibility’, 18). This
does not refute Taylor’s charge that differential standards were applied.

7 W. Hays Parks, ‘Command Responsibility for War Crimes’ (1973) 62 Military LR 1, 22--38,
esp. 30--2.

8 Parks, ibid. This was the interpretation of the case by ICTY in Prosecutor v. Delalíc, Delíc
Mucíc, and Lanďzo, Judgment, IT-96-21-T, 16 November 1998 (Čelebíci), para. 384.

9 For opinions casting doubts upon the interpretation of the fact by the Military
Commission, see M. Cherif Bassiouni, Crimes Against Humanity in International Criminal
Law (The Hague: Kluwer, 2nd edn., 1998), pp. 427--31; Anne-Marie Prevost, ‘Race and
War Crimes: the 1945 War Crimes Trial of General Tomoyuki Yamashita’ (1992) 14 HRQ
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controversy over the disposition of the case, the mens rea considered
applicable in the Yamashita Case was not applied when the US military
justice system was evaluating the conduct of the US army in the Vietnam
War. In the case of Ernest Medina, the instructions to the jury by the
Presiding Officer required actual knowledge of violations of the laws
of war rather than the Yamashita ‘should have known’ standard.10 Not
only was this contrary to existing jurisprudence, but also the US Army
Manual, which embodies the customary rule of ‘known or should have
known’.11 The Colonel giving the instructions may have been responding
to the argument of the defence counsel in the Medina Case, who said
that ‘I don’t think that what is done to a Jap in the heat of vengeance
after World War II can be done to an American on an imputed theory
of responsibility’.12 Notwithstanding these examples, this chapter will
follow the lead of chapter 5, by focusing mainly on the law as it has
been developed by the founding documents of the ICTs. It is here that
definitional selectivity is at its clearest.

Defences

Defences in the sense in which they are understood here are those which
apply to exclude liability at the merits stage of proceedings. They do not
include immunities from jurisdiction, which are not defences in this
sense.13 Immunities such as diplomatic immunity and State immunity

303, 318--19; A. Frank Reel, The Case of General Yamashita (Chicago: Chicago University
Press, 1949), pp. 166--74. See also, Yamashita in the Supreme Court, Justice Murphy,
pp. 39--40; Parks, ‘Command Responsibility’, 33--4, is more sanguine, but see at 62,
where he implies that the heat of war may have affected the process.

10 Instructions to Court Members, United States v. Medina, Appellate Exhibit XCIII, p. 18.
See Leslie C. Green, ‘Command Responsibility in International Law’ (1995) 5 TLCP 319,
353--4. From the quotation given in Green, it could also be that the formulation
required a specific causation element, which is also controversial.

11 US Department of the Army, Law of Land Warfare, Field Manual, 27--10, 1956, para. 501.
12 Cited in Prevost, ‘Race and War Crimes’, 329. The racist term used in the defence

counsel’s statement gives some credence to her claim that the Yamashita decision was
partly based on racial prejudice. For further critique of the case, see Mary McCarthy,
Medina (London: Wildwood House, 1972); Roger S. Clark, ‘Medina: An Essay On the
Principles of Criminal Liability for Homicide’ (1973) 5 Rutgers Camden Law Journal 59.

13 Dinstein deals with the two together; Yoram Dinstein, ‘Defences’, in Gabrielle Kirk
McDonald and Olivia Swaak-Goldman (eds.), Substantive and Procedural Aspects of
International Criminal Law (The Hague: Kluwer, 2000), p. 369, pp. 384--8, terming them
‘defences based on official position’. Eser makes a similar distinction to that made
here; Albin Eser, ‘Defences in War Crimes Trials’, in Yoram Dinstein and Mala Tabory,
War Crimes in International Law (Martinus Nijhoff: Kluwer, 1996), pp. 251, 253. See also
Ilias Bantekas, ‘Defences in International Criminal Law’, in Dominic McGoldrick, Peter
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are waiveable by States irrespective of the views of the accused, which
is inconsistent with the nature of a true defence, that is invocable by
a defendant irrespective of the wishes of others. As has been pointed
out so often that it is at risk of being seen as a cliché, immunity from
jurisdiction does not translate to an absence of responsibility, it simply
is a plea that the relevant forum is not competent to adjudicate that
responsibility.14 Defences are traditionally something which have not,
with the exception of superior orders, received a great deal of attention
in international criminal law.15 The jurisprudence on them is also not
overly impressive.16

Superior orders

The moral issues involved in pleas of superior orders are difficult,17

although to read the Nuremberg IMT Charter on the matter those think-
ing them to be simple could easily be forgiven. The Nuremberg IMT
Charter simply provides: ‘[t]he fact that the defendant acted pursuant
to order of his government or of a superior shall not free him from
responsibility, but may be considered in mitigation of punishment if
the Tribunal determines that justice so requires.’18

Rowe and Eric Donnelly (eds.), The Permanent International Criminal Court: Legal and Policy
Issues (Oxford: Hart, 2004), p. 263, pp. 263--4.

14 Difference Relating to Immunity From Legal Process of a Special Rapporteur of the Commission
on Human Rights [1999] ICJ Rep. 62, pp. 88--9.

15 One of the few monographs on the subject is Geert-Jan Knoops, Defences in
Contemporary International Law (Ardsley: Transnational, 2001). Other helpful treatments
include Matthew Lippman, ‘Conundrums of Armed Conflict: Criminal Defences to
Violations of the Humanitarian Law of War’ (1996) 15 Dickinson JIL 1; Kai Ambos,
‘Other Grounds for Excluding Criminal Responsibility’, in Antonio Cassese, Paula
Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary (Oxford: Oxford University Press, 2002), p. 1003 and Elies van Sliedregt,
The Criminal Responsibility of Individuals for Violations of International Humanitarian Law
(The Hague: T. M. C. Asser Press, 2003), pp. 226--342.

16 The ICTY, for example, has had little to say on defences, and its largest foray into the
area, Prosecutor v. Erdemovíc, has not been well received, see, pp. 302--3.

17 On orders generally, see Yoram Dinstein, The Defence of ‘Obedience to Superior Orders’ in
International Law (Dordrecht: Martinus Nijhoff, 1965); Leslie C. Green, Superior Orders in
National and International Law (Leyden: Sitjhoff, 1976); Lippman, ‘Conundrums’, 4--58;
James W. Grayson, ‘Superior Orders and the International Criminal Court’ (1995) 64
Nordic JIL 243; Mark J. Osiel, Obeying Orders: Atrocities, Military Discipline and the Law of
War (New Brunswick: Transaction, 1999); Mark J. Osiel, Mass Atrocity, Ordinary Evil and
Hannah Arendt: Criminal Consciousness in Argentina’s Dirty War (New Haven: Yale
University Press, 2001).

18 Nuremberg IMT Charter, Article 8.
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To evaluate the Nuremberg IMT Charter on superior orders from the
viewpoint of the pre-existing law on the subject we need to look back to
the start of the twentieth century. In 1906, Lassa Oppenheim took the
view that superior orders remained a complete defence to war crimes.19

As to the period after the First World War, Dinstein opines that although
there is some evidence that the position was moving away from an
absolute defence of superior orders, ‘these traces are somewhat blurred
and indistinct, and the trend is too uncertain to serve as a beacon in
this issue’.20 However, the case law from the pre-First World War and pre-
Second World War eras tended to support the ‘manifest illegality’ test:
that although superior orders may constitute a defence, this is so only
when the order is not to commit an act which is manifestly illegal.21

This was the position adopted by many States and academics in the
pre-Second World War era.22

It was possible to raise doubts about the legal status of the defence
by the end of the First World War. The 1919 Allied Commission on the
Responsibility of the Authors of the War could not decide what to do,
so effectively ducked the issue of superior orders by leaving it to any
subsequent court to decide on the applicability of superior orders as a
defence.23 Twenty-three years before the Commission’s report, the sec-
ond edition of Winthrop’s classic Military Law and Precedents viewed the
manifest illegality test to be established law.24 There is no evidence that
by 1919 the defence of superior orders was excluded unless the orders
were manifestly unlawful.

Late in the Second World War the United States and United Kingdom
both altered their military manuals, as they had initially provided for
the absolute protection of those acting in accordance with superior

19 Lassa Oppenheim, International Law, II (London: Longman, 1906), pp. 264--5. This was
very famously changed by Hersch Lauterpacht in 1944: Hersch Lauterpacht (ed.),
Oppenheim’s International Law, II (London: Longmans, 6th edn., 1944), pp. 452--3.

20 Dinstein, The Defence of ‘Obedience to Superior Orders’, p. 103. There was at least one case
where the defence was refused during the First World War, the (in)famous Fryatt Case
(see Dinstein, The Defence of ‘Obedience to Superior Orders’, pp. 160--2).

21 See R. v. Smith (1900) 17 SCR 561; Commonwealth ex rel Wadsworth v. Shortall (1903) 55 Atl.
952; Riggs v. State (1866) 43 Tenn. 85. The classic cases adopting this view are the Dover
Castle Case (1922) 16 AJIL 704 and the Llandovery Castle Case (1922) 16 AJIL 709.

22 See the survey by Lippman, ‘Conundrums’, 4--16.
23 Report of the Commission on the Responsibility of the Authors of the War and

Enforcement (1920) 14 AJIL 95, 117.
24 William Winthrop, Military Law and Precedents (Washington, DC: Government Printing

Office, 2nd edn., 1896), pp. 446--7.
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orders.25 They were altered in the British case to remove the defence,26

while the US manual accepted that superior orders ‘may be taken
into consideration . . . either by way of defence or in mitigation of
punishment.’27 Against this background, it seems quite clear that the
Nuremberg provision (which was largely repeated in Article 6 of the
Tokyo IMT Charter) went beyond existing international law in refusing
the superior orders defence in any situation.28

There is another way of seeing Article 8 which could bring it within
the fold of the manifest illegality test, and thus pre-existing law. This
is to see Article 8 as being limited to the situation being dealt with
in Nuremberg, namely the major Nazi war criminals, and amounting
to a predetermination by the drafters that any of the orders involved
were manifestly unlawful.29 If this view was right, it would help make
the argument of this chapter anyway, as it would involve a preordained
exclusion of a possible defence when prosecutions of non-nationals were
involved. Yet it is still important to evaluate it, as the argument has risen
again in relation to whether or not the manifest illegality test was an
accurate statement of the law in the 1990s.

The proponents of the narrower understanding of Article 8 make a
good case, one which has gained a number of supporters.30 There is
also one case in the post-war prosecutions of Nazi crimes that expressly
supports this position. In the case of in re Zuehlke, a Netherlands Court
said that ‘as appears from the context of the wording, Article 8 only
relates to major war criminals . . . not the other war criminals . . .

25 Dinstein, The Defence of ‘Obedience to Superior Orders’, pp. 46--8; Lippman, ‘Conundrums’,
21.

26 Amendment 34 to the Manual of Military Law (London: HMSO, 7th edn., 1944).
27 Basic Field Manual, Rules of Land Warfare, Change No. 1, 15 November 1944. See also

Bassiouni and Manikas, The Law, p. 375, ‘the military regulations of almost all States
prior to the IMT Charter essentially had provided for an absolute or qualified defence
of superior orders’.

28 See Dinstein, The Defence of ‘Obedience to Superior Orders’, p. 117; at p. 118 Dinstein
describes the Nuremberg Charter as ‘high handed and sweeping’. He is more friendly
to the Tokyo IMT Statute (p. 157); there was a slight textual difference, but the Tokyo
IMT read the two provisions as identical, and the evidence of the opinion of its
drafters shows that the intention was to exclude the defence completely; see Joseph
B. Keenan and Brendan F. Brown, Crimes Against International Law (Washington, DC:
Public Affairs Press, 1950), pp. 132--6. For a contrary view, see van Sliedregt, The
Criminal Responsibility, p. 320.

29 Hilaire McCoubrey, ‘From Nuremberg to Rome: Restoring the Defence of Superior
Orders’ (2001) 50 ICLQ 386; Charles Garraway, ‘Superior Orders and the International
Criminal Court: Justice Delivered or Justice Denied?’ (1999) 336 IRRC 785.

30 Van Sliedregt, The Criminal Responsibility, pp. 319, 322; Bantekas, ‘Defences’, p. 271.



g e n e r a l p r i nc i p l e s o f l i a b i l i t y a n d d e f e nc e s 295

Article 8 of the Charter is not an expression of a law of wider purpose,
applicable to all war criminals, without exception’.31

The problem with this approach is that if the drafters had simply
preapplied the law to the facts, this would have amounted to an unwar-
ranted intrusion into the fact-finding powers of the Nuremberg IMT
(although this does not mean the Allies did not intend that). Charles
Garraway, in the course of an eloquent argument in favour of Article 8
being an application of the manifest illegality principle, makes much
of a question by Nikitchenko in the London negotiations. Nikitchenko
asked if with such major criminals it was an issue of principle.32 But
Nikitchenko was not the only person at the London Conference, and
his views did not reflect the discussion surrounding superior orders in
London. Nikitchenko’s view was that the defendants were guilty, and
that the duty of the Nuremberg IMT was merely to quantify that guilt
and sentence the defendants.33 There is no evidence that Nikitchenko’s
view was accepted by the other drafters.34 They chose the route of declar-
ing what international law was, rather than applying the facts to pre-
existing law.35 Although the actions of the drafters were not always
admirable, they did not quite write an act of attainder in London.

As with the prosecution when they argued before it,36 the Nuremberg
IMT itself showed some uncertainty about Article 8 of the Charter. But
it seems that Nikitchenko’s view was not adopted by the other members
of the Nuremberg IMT.37 The majority judgment gave the conclusionary
declaration that ‘the provisions of this article are in conformity with the
law of all nations . . . the true test, which is found in varying degrees in
the criminal law of most nations, is not the existence of the order, but
whether . . . moral choice was in fact possible’.38 The assertion that it is
in conformity with the law of all nations is patently false. More difficult

31 In re Zuehlke, XIV LRTWC 139, 149. The UNWCC commentary disagreed with this aspect
of the case (p. 151).

32 Garraway, ‘Superior Orders’, 787.
33 Minutes of the Conference on Military Tribunals: London, 19 July 1945.
34 See Minutes of the Conference on Military Tribunals: London, 23 July 1945. Dinstein

claims that the position grants too much subtlety to the drafters’ intent, The Defence of
‘Obedience to Superior Orders’, p. 129.

35 See, p. 234.
36 See Paula Gaeta, ‘The Defence of Superior Orders: The Statute of the International

Criminal Court versus Customary International Law’ (1999) 10 EJIL 172, 180.
37 Justice Birkett, for example, seemed to think that the rejection of superior orders was

long established in international law. Justice (Norman) Birkett, ‘International Legal
Theories Evolved at Nuremberg’ (1947) 23 IA 317, 317.

38 Nuremberg IMT, ‘Judgment and Sentences’ (1947) 41 AJIL 171, 221.
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to understand is the seeming addition of the requirement that there was
no ‘moral choice’ to the test relating to superior orders.39 Dinstein gives
the best explanation for this addition. He maintains that the Tribunal
was accepting that superior orders were not, in and of themselves, a
defence under the Nuremberg IMT Charter, but expressing their view
that the existence of superior orders was relevant to other such defences
as coercion (duress).40

Both Control Council Law 10 and the ‘Nuremberg Principles’ adopted
the view that superior orders were not a defence (Principle IV).41 Control
Council Law 10 is probative: that law was for the prosecution of the
non-major war criminals. The Nuremberg Principles are important as,
whatever the intentions of their drafters, they are strong evidence of how
States (and legal opinion) saw the Nuremberg precedent. On the question
of whether Article 8 was an application of the manifest illegality test to
the facts or a separate proposition of law, namely that superior orders
were not a defence, Principle IV clearly plumped for the latter.

The rejection of superior orders as a defence was the ‘Nuremberg
Principle’ around which most controversy has centred. A major reason
for this has been the relatively low uptake of the principle in national
laws.42 This need not be fatal to the claim that Article 8 represents
the law. The uptake of international criminal law in domestic systems
has not generally been that high in any case. Equally, there is author-
ity to the contrary. Such authority may be found in the Nuremberg
‘subsequent proceedings’, in which US tribunals in the Einsatzgruppen43

and High Command44 Cases seemed to use the manifest illegality test, as
did certain other judgments in the direct post-war period.45 There were
other US cases, such as the Sawada trial, that rejected superior orders as
a defence.46

39 See, for example, Maurice Greenspan, The Modern Law of Land Warfare (Berkley:
California University Press, 1959), p. 493.

40 Dinstein, The Defence of ‘Obedience to Superior Orders’, p. 152.
41 GA Resolution 177, UN Doc. A/1316.
42 Gaeta, ‘The defence of Superior Orders’, 179, cites Argentina, Austria, Iran, Romania

and the United Kingdom. Also, to some extent, France, Norway and the Netherlands
(ibid., 179--80). The Israeli Law (on Nazi Crimes) also rejects the defence; Nazis and Nazi
Collaborators (Punishment) Law 1950, 57 Sefer Hachukim, 9 August 1950, 281.

43 US v. Ohlendorf 4 TWC 411, 470--471.
44 US v. von Leeb (The High Command Trial) 11 TWC 1 88--89.
45 For example, US v. Masuda (The Jaluit Atoll Case) 1 LRTWC 71, see Lippman,

‘Conundrums’, 35. For more on such cases, see generally, Green, Superior Orders, pp.
283--348; Lippman, ‘Conundrums’, 21--34; Gaeta, ‘The Defence of Superior Orders’, 177.

46 US v. Sawada, 5 LRTWC 1, 19--22. For a British case rejecting the defence, see Colin
Sleeman (ed.), The Gozawa Trial (London: William Hodge, 1948), p. 231.
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Expressions of the manifest illegality test have continued in various
cases up to the present day,47 although the defence has been generally
rejected on the facts.48 In the sphere of international legislation, sug-
gestions were made to include provisions relating to superior orders. All
were rejected as they did not gather enough support.49 Before the ICTY
was created, the ILC wavered on the total exclusion of the defence,50 and
academic opinion has been split. The schism is between those claiming
that the manifest illegality test reflects custom,51 and those saying that
superior orders are never a defence per se, but may be a relevant factor
for other defences, such as duress.52 In practice, the difference may not
always be important, as the orders in cases coming to trial will prob-
ably be considered manifestly illegal.53 That does not mean that the
distinction will never matter, particularly in matters such as targeting,
or where reprisals are at issue where the application of the law to the
facts may be difficult. By the early 1990s, the simple fact was that either
position could be asserted and receive a fair level of support.54

When the ICTY was created the only State’s comment addressing the
draft Statute’s provision on superior orders which adopted the manifest

47 See the US cases of US v. Kindler (1953) 14 CMR 742, US v. Calley (1973) 22 USCMA 534,
and Priebke, Rome Military Court of Appeal, 7 March 1998. Lippman, goes as far
as to say that the cases show ‘coherence and consensus’ on manifest illegality;
‘Conundrums’, 52.

48 See Gaeta, ‘The Defence of Superior Orders’, 183--4. It is wrong, however, to consider
this to be evidence of the rejection of the manifest illegality test; there is a conceptual
difference between rejecting the application of a test and applying the test, but
finding that the facts do not fall within it.

49 In the Genocide Convention, a provision excluding superior orders was defeated
(A/C.6/215/Rev.1). The vote was 28--15--6, see Lippman, ‘Conundrums’, 51--3. In both the
Geneva Convention negotiations and those leading up to the 1977 Additional
Protocols, no agreement could be reached, but ICRC proposals including a conditional
liability (manifest illegality) approach were rejected. See Gaeta ‘The Defence of
Superior Orders’, 187--8. See generally, Howard Levie, ‘The Rise and Fall of an
Internationally Codified Defense of Superior Orders’ (1991) 30 RIDMDG 183.

50 See the history of the ILC’s approaches, in Otto Triffterer, ‘Article 33’, in Otto
Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court: Article
by Article (Baden-Baden: Nomos, 1999), p. 573, pp. 574--6. They latched on to the ‘moral
choice’ aspect thus, if Dinstein’s approach is followed, not accepting the defence.

51 The primary proponent of this view is Green, Superior Orders; see also Steven Ratner
and Jason A. Abrams, Accountability for Human Rights Atrocities in International Law
(Oxford: Oxford University Press, 2nd edn., 2001), pp. 136--8.

52 This view is almost synonymous with Dinstein’s classic, The Defence of ‘Obedience to
Superior Orders’.

53 Gaeta, ‘The Defence of Superior Orders’, 183--6.
54 See, for example, Andreas Zimmerman, ‘Superior Orders’, in Antonio Cassese, Paula

Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary (Oxford: Oxford University Press, 2000), p. 957, pp. 965--6.
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illegality test was that of the United States.55 The ICTY Statute, in Article
7(4), adopts the Nuremberg-type position that superior orders are not a
defence (although it is now accepted that orders may be relevant for
other defences).56 The United States was unhappy about this, and in
both the Security Council,57 and in its draft Rules of Procedure,58 it sug-
gested that the ICTY be brought into line with its assertion of the man-
ifest illegality test. As the proposals ran directly counter to the express
provisions of the ICTY Statute, the US attempts did not work. However,
the United States was not prepared to prevent the creation of the ICTY
on the ground that its position was not generally accepted. The ICTR has
an identical provision on superior orders despite the United States being
the primary drafter, implying that its opposition to the exclusion of the
superior orders defence was hardly entrenched when its nationals were
not defendants.59

The 1996 ILC Draft Code of Crimes Against the Peace and Security of
Mankind rejected the defence of superior orders unequivocally, on the
basis of the Nuremberg, Tokyo, Control Council Law 10, ICTY and ICTR
precedents.60 In 1997, the Joint Separate Opinion of Judges McDonald
and Vohrah expressly adopted Dinstein’s approach of permitting evi-
dence of superior orders only for defences of duress and mistake of fact
or law.61 President (as he then was) Cassese might be taken as having
adopted the opposite view, given his obiter comment that ‘if the supe-
rior order is manifestly illegal under international law, the subordinate
is under a duty to refuse to obey the order’.62 However, his extra-judicial
writings clearly show that such an inference would not accurately reflect
his view that superior orders are not, per se, a defence.63

55 S/25575, Article 11(a).
56 On this, see Virginia Morris and Michael P. Scharf, An Insider’s Guide to the International

Criminal Tribunal for the Former Yugoslavia (Ardsley: Transnational, 1995), pp. 101--3.
57 S/PV.3217, p. 16.
58 US Suggestions on Rules of Procedure and Evidence, IT/14, November 17, 1993, Rules

25.14(A).
59 Article 6(4). See Virginia Morris and Michael P. Scharf, The International Criminal

Tribunal for Rwanda (Ardsley: Transnational, 1998), pp. 266--8.
60 Draft Code of Crimes Against the Peace and Security of Mankind, UN Doc. A/51/10

(1996), Article 5, Commentary, para. 4.
61 Prosecutor v. Erdemovíc, Judgment, IT-96-22-A, 29 November 1997, Separate Opinon of

Judges McDonald and Vohrah, para. 34. Judge Stephen seemed to be of the same view;
Separate Opinion of Judge Stephen, paras. 13--15.

62 Separate and Dissenting Opinion of Judge Cassese, para. 15.
63 Antonio Cassese, Violence and Law in the Modern Age (Cambridge: Polity, 1984), chapter

VIII; Antonio Cassese, ‘The Rome Statute of the International Criminal Court: Some
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It might be thought that the rejection of the manifest illegality
approach in two International Tribunals would have settled the issue
for the Rome Conference. The onus must have been on the proponents
of the manifest illegality test to prove its continued international rele-
vance.64 But, of course, the situations surrounding the creation of (and
thus State concerns about being the subject of) these two Tribunals were
very different to the circumstances and policies surrounding the cre-
ation of the ICC.65 This is not to say that there was no support for the
approach in the existing tribunals’ statutes. A strong coalition of States
(led by Germany) supported that position. Opposition came from another
group led by the United States, which clung to the manifest illegality
test, as the lex lata position.66 The result was a compromise, and not a
comfortable one.67

Article 33 reads:

‘1. The fact that a crime within the jurisdiction of the Court has been committed
by a person pursuant to an order of a government or of a superior, whether mil-
itary or civilian, shall not relieve that person of criminal responsibility unless:

(a) That person was under a legal obligation to obey orders of the
Government or the superior in question;

(b) The person did not know that the order was unlawful; and
(c) The order was not manifestly unlawful.
2. For the purposes of this article, orders to commit genocide or crimes

against humanity are manifestly unlawful.’68

Cassese avers that: ‘[a]rticle 33 must be faulted as marking a retrogres-
sion with respect to existing customary international law’.69 This may be
right, especially after the creation of the two UN Tribunals in the 1990s,

Preliminary Reflections’ (1999) 10 EJIL 144, 157; Antonio Cassese, International Criminal
Law (Oxford: Oxford University Press, 2003), pp. 232--41.

64 Bantekas, ‘Defences’, pp. 272--3.
65 Gaeta, ‘The Defence of Superior Orders’, 178 admits that the possible reason

surrounding the adoption of the Nuremberg-type approach in all international
tribunals prior to Rome may well have been the result of them all being set up to try
non-nationals of the creating States.

66 Gaeta, ‘The Defence of Superior Orders’, 188--9.
67 Per Saland, the Chair of the Working Group that drafted Article 33, describes the

drafting as ‘very difficult’, Per Saland, ‘International Criminal Law Principles’, in Roy
S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute (The Hague:
Kluwer, 1999), pp. 189, 211. At p. 212, Saland notes that ‘the article is very difficult to
read and is bound to be debated’.

68 On which see, Triffterer ‘Article 33’.
69 Cassese, ‘The Rome Statute’, 157. See also Gaeta, ‘The Defence of Superior Orders’, 190,

describing it as having departed from customary international law without reason.
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whose Statutes adopted the opposite position. This is particularly the
case insofar as Article 33 operates beyond the military context.70 On the
other hand, there is room for some doubt as to the precise customary
position. Even if Article 33 is not a large retrenchment in substantive
law,71 it shows that in cases where States are legislating for themselves
rather than for others they are either supporters of, or are prepared to
accept, a more lenient corpus of law.

In addition, there are certain other problems. Although Article 33’s
acceptance of the manifest illegality test is (presumably) meant to be
limited to war crimes (by Article 33(2)),72 the wording is infelicitous.73

‘Orders to commit genocide or crimes against humanity’ is ambiguous.
If it is taken literally it would serve to refuse the defence only where
orders were to ‘commit genocide’ or ‘commit a crime against humanity’.
If so, the provision will be of little effect, particularly because of the
euphemistic nature of many orders to commit atrocities.

It is highly unlikely that this was the intention of the drafters, but
even dismissing this interpretation does not end the problem. The word-
ing of Article 33(2) implies that the relevant mens rea relating to the
nature of the order is that of the orderer. In the case of genocide, the
special intent is of the essence of the offence. It is therefore possible
that if the orderer can be proved to have genocidal intent, even if this
cannot be shown for the subordinate, the order will be taken to be man-
ifestly illegal. This could be the case even if the subordinate is charged
with a war crime. Even if the Court does not adopt such an approach,
Article 33 runs against the grain of the idea of a coherent set of laws
which applies to all international crimes: it creates a defence applicable
to only one sort of crime.74 It also, illegitimately, assumes that every
example of a war crime will necessarily be more opprobrious than every

70 Leila Nadya Sadat, The International Criminal Court and the Transformation of International
Law: Justice for a New Millennium (Ardsley: Transnational, 2002), p. 219.

71 See Garraway, ‘Superior Orders’.
72 Admittedly Article 33(2) does not include aggression in this list, but this is as yet

unprosecutable before the ICC. General principles issues remain undetermined for
aggression.

73 See Robert Cryer, ‘Superior Orders in the International Criminal Court’, in Nigel
White, Richard Burchill and Justin Morris (eds.), Essays in Conflict and Security Law in
Memory of Hilaire McCoubrey (Cambridge: Cambridge University Press, 2005) 49.

74 On the principle, see Saland, ‘International Criminal Law Principles’, p. 208. That there
are more defences for war crimes than the other crimes also may well be probative of
governmental fears that they, while highly unlikely to be charged with genocide or
crimes against humanity, may well see themselves, or their nationals, charged with
war crimes. This is also implied by Gaeta, ‘The Defence of Superior Orders’, 189.
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example of a crime against humanity, and (perhaps more legitimately)
every example of genocide.75 On a practical level, as the ICC cannot com-
pel the attendance of witnesses, and it may be expected that States will
consider orders given in times of conflict to relate to issues of national
security (therefore under the special regime discussed above), evidence
of any orders will be difficult to obtain.

To turn, finally, to the Special Court for Sierra Leone, Article 6(4) of the
Statute of that Court returns to the rejection of the superior orders pio-
neered in the Nuremberg IMT Statute, and adopted by the ICTY and ICTR.
The Secretary General’s report which accompanied the draft Statute pro-
vides no explanation for this rejection of the Rome Statute approach to
the defence of superior orders. Article 6(4) may be taken as providing
some evidence that Article 33 was not considered customary by those
drafting the Special Court’s Statute.

Other defences

With the above provisions, we reach the end of the defences which
were express in any of the statutes prior to Rome. It certainly gives
pause for thought that, particularly in the London Charter, the only
mention of defences was to exclude the application of those most
likely to be asserted. It is unfortunate that this was the pattern that
was followed until the Rome Conference. Equally when the ICTY was
created, at least the Secretary General recognised that other defences
would be relevant. In his report on the ICTY, he left decisions on the
applicability and definitions of these to the ICTY itself, though: ‘the
International Tribunal will have to decide on various personal defences
which may relieve a person of individual criminal responsibility, such
as minimum age or mental incapacity, drawing on principles of law
recognised by all nations.’76 The same authority was granted to the
ICTR. This amounted to a strong form of delegation of authority to
those Tribunals to declare the law. Indeed, President McDonald has
described the tribunal as a ‘laboratory’ for the law here.77 Pursuant to

75 Zimmerman, ‘Superior Orders’, p. 972.
76 Report of the Secretary General Pursuant to paragraph 2 of Security Council

Resolution 808, UN Doc. S/25704, para. 58. Leaving it to the ICTY has not gone
uncriticised; see Christopher Blakesley, ‘Atrocity and its Prosecution: The Ad Hoc
Tribunals for the Former Yugoslavia and Rwanda’, in Timothy L. H. McCormack and
Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches
(The Hague: Kluwer, 1997), p. 189, p. 204.

77 ICTY Press Release CC/PIO/272/E, 9 December 1997, cited in Peter Rowe, ‘Duress as a
Defence to War Crimes After Erdemovíc: A Laboratory for a Permanent Court?’ (1998) 1
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this mandate, both Tribunals have developed some, albeit not much,
jurisprudence in relation to defences.78 The Special Court for Sierra
Leone has a similar discretion to that of the ICTY and ICTR.

States were not prepared to allow the ICC to act in such a fashion.
Their nationals were not to be guinea pigs. For the ICC, States insisted
on defining the substantive defences themselves.79 This is not necessarily
a bad thing, as it provides for the first time an express statement of the
defences which may be presented in a trial of international crimes,80

providing determinacy81 and the possibility of a uniform corpus of law.82

A number of the defences in the Rome Statute are relatively uncontro-
versial. For example, mental illness, which is sufficiently serious that it
‘destroys that person’s capacity to appreciate the unlawfulness or nature
of his or her conduct, or capacity to control his or her conduct to con-
form to the requirements of law’, is clearly acceptable as a defence.83

Such a person is not the voluntary actor assumed by criminal law. The
Nuremberg IMT implied that such a defence existed,84 and in the Čelebíci
Case the ICTY assumed such a defence to exist, as did the ICTY’s Rules
of Procedure and Evidence.85

Duress is perhaps slightly less accepted, primarily because of the
split (3--2) decision of the ICTY in Erdemovíc the year before the Rome

YBIHL 210, 210. Knoops also notes the strong impact of judicial decisions here,
Knoops, Defences, pp. 1--2.

78 The most famous of these must remain the Erdemovíc decision, which has been the
subject of much criticism. See Suzannah Linton, ‘Reviewing the Case of Drazen
Erdemovíc: Uncharted Waters at the International Criminal Tribunal for the Former
Yugoslavia’ (1999) 12 LJIL 251; Robert Cryer, ‘One Appeal, Four Opinions, Two
Philosophies and a Remittal’ (1998) 2 JACL 193; David Turns, ‘The International
Criminal Tribunal for the Former Yugoslavia: The Erdemovíc Case’ (1998) 47 ICLQ 461;
Olivia Swaak-Goldman, ‘International Decisions: Prosecutor v. Erdemovíc’ (1998) 92 AJIL
282; Rowe, ‘Duress’.

79 Saland, ‘International Criminal Law Principles’, p. 206, notes that this was not an easy
thing to do. On Article 31 generally, see Saland, ‘International Criminal Law
Principles’, pp. 206--10; Albin Eser, ‘Article 31’, in Otto Triffterer (ed.), Commentary in the
Rome Statute of the International Criminal Court (Baden-Baden: Nomos, 1999), p. 537.

80 See Cassese, ‘The Rome Statute’, 153.
81 In particular, determinacy; see Thomas M. Franck, The Power of Legitimacy Among Nations

(Oxford: Oxford University Press, 1990), chapter 4.
82 Again, of course, we must remember that this is subject to the necessary qualifier

that the quality of that corpus of law must also be investigated.
83 Rome Statute, Article 31(1)(a), see Eser, ‘Article 31’, pp. 545--6; Knoops, Defences,

pp. 108--15; Peter Krug, ‘The Emerging Mental Incapacity Defence in International
Criminal Law: Some Initial Questions of Implementation’ (2000) 94 AJIL 317.

84 In relation to Rudolf Hess, see Dinstein, ‘Defences’, p. 378.
85 Čelebíci, paras. 1156--1157, Rule of Procedure and Evidence 67(A)(ii)(b).
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negotiations which, while (correctly) noting the customary foundations
of the defence of duress, excluded its applicability where the killing
of innocents was at issue. Article 31(1)(d)86 adopts the defence of duress
without such a limitation. Erdemovíc has been almost universally rejected
on this point.87 Unlike the defence of superior orders, where there was
the Nuremberg, Tokyo and (more importantly) ICTY and ICTR precedents,
there was little clear authority on point. Only Judge Li in Erdemovíc
asserted that there was a clear customary rule on duress where killing
was alleged.88 On the basis of this, the formulation of this defence
should not therefore be taken as strong evidence in favour of the
argument made in this (and the previous) chapter. It could be argued
in favour of the thesis that, given the choice, States opted for the more
indulgent formulation of the defence. That position is weakened by the
fact that in doing so States were probably in accordance with the general
principle of duress in most national legal systems. Thus on this point
Article 31(1)(d) will not be taken as proof or disproof of the contention
made in this chapter.

Next in increasing order of controversy is necessity, which may also
be found in Article 31(1)(d).89 The ICTY has been at times rather coy
about such a defence, in all likelihood because of the fear of giving
credence to claims of military necessity at every turn.90 In Aleksovski,
the Appeals Chamber did not feel the need to express an opinion on
whether necessity was a defence in international law.91 On the other
hand, Cassese was willing to concede the applicability of the defence
as an analogue to duress in the Erdemovíc Case.92 There is post-Second

86 On which see Eser, ‘Article 31’, pp. 263--5.
87 See the literature cited above and Cassese, International Criminal Law, pp. 246--51.

Dinstein is an exception, see Dinstein, ‘Defences’, pp. 375--6 and Yoram Dinstein,
‘International Criminal Law’ (1985) 20 Israel LR 206, 232--5.

88 Erdemovíc, Separate and Dissenting Opinion of Judge Li.
89 See Eser, ‘Defences’, pp. 261--3; Ambos, ‘Other Grounds for Excluding Criminal

Responsibility’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The
Rome Statute of the International Criminal Court: A Commentary (Oxford: Oxford University
Press, 2002), pp. 1035--42; Eser, ‘Article 31’, p. 550 criticises Article 31 for mixing
duress and necessity in one provision. Cassese, however, supports it on this ground,
Cassese, International Criminal Law, p. 251.

90 On which, see Hilaire McCoubrey, ‘The Nature of the Modern Doctrine of Military
Necessity’ (1991) 30 RDMDG 215; Burrus M. Carnahan, ‘Lincoln, Lieber and the Law of
War, the Origins and Limits of the Principle of Military Necessity’ (1998) 92 AJIL 213;
William Gerald Downey, ‘The Law of War and Military Necessity’ (1953) 47 AJIL 251;
N. C. H. Dunbar, ‘Military Necessity in War Crimes Trials’ (1952) 29 BYBIL 443.

91 Prosecutor v. Aleksovski, Judgment, IT-95-14/1-A, 24 March 2000, para. 55.
92 Erdemovíc, Separate and Dissenting Opinion of Judge Cassese, para. 14.
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World War authority such as the I. G. Farben Case93 to the effect
that necessity may be a defence, and as such it is likely that Article
31(1)(d)(ii) represents a codification of custom.94 So again Article 31(1)(d)
proves neutral from the point of view of the claim made in these two
chapters.

Mistake is dealt with in Article 32 of the Rome Statute, Article 32(1)
recognising mistake of fact, Article 32(2) covering mistakes of law.95 The
latter provision has been the subject of a great deal of criticism. Cassese,
for example, is hostile to the defence, claiming that it has never been a
defence in national law, and has only the most tenuous claim to a place
in international law.96 As a result, he is of the view that Article 32(2)
‘amounts to a serious loophole . . . and may eventually be misused for
the purpose of perpetrating crimes clearly prohibited by international
law’.97 He is too harsh on Article 32(2). As Triffterer points out, there are
very few possible situations in which this could apply.98 The article does
not apply to situations where the person merely does not know that the
crime is under the jurisdiction of the Court.99

More fundamentally, both mistakes of fact and mistakes of law excul-
pate only if they serve to negate the mental element required for the
relevant crimes.100 This has led some to say that in fact Article 32
is superfluous, on the basis that it merely confirms the basic point
that where there is no mental element, there is no offence.101 Some
would have preferred the Rome Statute to include the broader civil law

93 Krauch and Others, VIII TWC 1080, 1179. See also the review in van Sliedregt, The
Criminal Responsibility, pp. 279--86.

94 See Cassese, International Criminal Law, pp. 234--44, 251.
95 See generally, Albin Eser, ‘Mental Elements -- Mistake of Fact and Mistake of Law’, in

Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the
International Criminal Court: A Summary (Oxford: Oxford University Press, 2002), p. 889,
pp. 934--46; van Sliedregt, The Criminal Responsibility, pp. 301--16.

96 Cassese, ‘The Rome Statute’, 155--6. For interpretation of the provision, see Triffterer,
‘Article 32’, in Otto Triffterer (ed.), Commentary on the Rome Statute of the International
Criminal Court (Baden-Baden: Nomos, 1999), pp. 568--9.

97 Cassese, ‘The Rome Statute’, 156. Cassese’s later writings are more sanguine; Cassese,
International Criminal Law, p. 256.

98 Triffterer, ‘Article 32’, p. 569. 99 Ibid.
100 Article 32(1), 32(2), or if the defence of superior orders applies; on this, see Cryer,

‘Superior Orders’. In the latter case, the issues are those of superior orders discussed
above.

101 Otto Triffterer, ‘Article 32’, p. 555, pp. 555--68. This was the view of some of the
drafters; see Roger S. Clark, ‘The Mental Element in International Criminal Law: The
Rome Statute of the International Criminal Court and the Elements of Offences’
(2002) 12 CLF 291, 308.
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concept of mistakes of law.102 Given that a number of delegations at
Rome were dubious about any mistake of law defence,103 and the fact
that it is unlikely that customary law accepts any defence broader than
that in Article 32, this would have been very difficult.104 This provision
is probably acceptable from the customary point of view.

Greater questions may be asked about the next ground of exclusion
of responsibility,105 intoxication, which is included in Article 31(1)(b).
Some, including some Islamic States that do not permit the drinking of
alcohol, were uncomfortable with the defence. A defence of involuntary
intoxication was not too difficult to obtain agreement on; voluntary
intoxication was the bone of contention.106 In the end, it was excluded
in most but not all circumstances. This ‘had the benefit of not satisfying
anyone’.107 It is probably an innovation not justified by custom, and
it may be doubted whether complete exculpation through voluntary
intoxication could be considered a general principle of law.108

In national systems accepting voluntary intoxication as relevant, this
tends to be accompanied by a concept of a less serious offence to which
evidence of exculpatory intoxication is inadmissible. There is no such dis-
tinction expressly drawn in the Statute.109 The Statute may move towards

102 Eser, ‘Mental Elements’, pp. 934--5. Neil Boister, ‘Reflections on the Relationship
between the Duty to Educate in Humanitarian Law and the Absence of a Defence of
Mistake of Law in the Rome Statute of the International Criminal Court’, in Nigel
White, Richard Burchill and Justin Morris (eds.), Essays in Conflict and Security Law in
Memory of Hilaire McCoubrey (Cambridge: Cambridge University Press, 2005).

103 Report of the Working Group of General Principles of Criminal Law, UN Doc.
A/CONF.183/C.1.WGGP/L.4/Add.1/Rev.1, at p. 3.

104 On the post-war cases here, see van Sliedregt, The Criminal Responsibility, pp. 313--14.
105 Some doubts may be expressed about the nature of intoxication as such a ground, as

it is conceptually usually seen as a question of whether or not evidence of
intoxication may accompany a claim of absence of the mental element. See, for
example, A. P. Simester and G. R. Sullivan, Criminal Law: Theory and Doctrine (Oxford:
Hart, 2nd edn., 2003), p. 559. On intoxication generally, see Knoops, Defences,
pp. 117--25.

106 Saland, ‘International Criminal Law Principles’, p. 207; van Sliedregt, The Criminal
Responsibility, p. 248.

107 Saland, ‘International Criminal Law Principles’, p. 207, excludes it in most
circumstances. See also Eser, ‘Article 31’, pp. 546--8.

108 Van Sliedregt, The Criminal Responsibility, pp. 248--9, 254, although see, contra,
Bantekas, ‘Defences’, p. 281. It is not included as a defence in, for example, Eser,
‘Defences’, a piece from 1996. Schabas goes as far as to describe the defence in the
context of the ICC as ‘absurd’; William A. Schabas, ‘General Principles of Criminal
Law in the International Criminal Court Statute -- Part III’ (1998) 6 EJCCLCJ 400, 423.

109 Although some Arab States moved towards the view that such a defence is generally
not applicable to genocide and crimes against humanity, it may be to war crimes,
Report of the Working Group, p. 4.
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this through the back door, however, through the exclusion of intoxica-
tion as a defence where the defendant ‘knew, or disregarded the risk,
that, as a result of the intoxication, he or she was likely to engage in con-
duct constituting a crime within the jurisdiction of the Court’.110 This
exclusion is narrower than the Anglo-American approach, which does
not require recklessness to the specific risk of committing such a crime
to exclude the defence. The provision also seems to allow for a complete
acquittal from all crimes in the Statute which, as mentioned above,
is not in line with the thrust of domestic law on the subject, where
there is a back-up crime of which the defendant will be guilty when
intoxication is shown to negate the mental element in an offence.111 We
therefore have here a show of a distinctly expansive approach towards
the defence.112

Self-defence, although in itself clearly an appropriate ground for
excluding responsibility, is defined in Article 31(1)(c) in a way that gives
cause for concern.113 That a person who ‘acts reasonably to defend him-
self or herself or another person’ should not be liable is not contested.114

But Article 31(1)(c) goes beyond this, providing, for war crimes,115 that a
person acting reasonably to defend ‘property which is essential for the
survival of the person or another person or property which is essential
for accomplishing a military mission, against an imminent and unlaw-
ful use of force’ has a defence. The last part of 31(1)(c) is an innovation,
and ‘this extension is manifestly outside the lex lata and may generate
quite a few misgivings’.116

Eser is a little more sanguine, trying to tie the rule back to notions of
military necessity.117 The problem with such a view is that international

110 Article 31(1)(b). 111 See similarly, Ambos, ‘Other Grounds’, p. 1031.
112 The defence may be appropriate from a criminal point of view, but that does not

undermine this point, in that it is only with the Rome Statute that such a concern
became notable.

113 See generally van Sliedregt, The Criminal Responsibility, pp. 254--67; Knoops, Defences,
pp. 73--127; Ambos, ‘Other Grounds’, pp. 1031--5. Most are at a loss to explain
circumstances in which it could operate in relation to international crimes; see Eser,
‘Defences’, p. 263.

114 The wording is from Article 31(1)(c). It is admittedly difficult to imagine where acting
‘reasonably’ could amount to an offence in the jurisdiction of the court, though.

115 Again, we see a specialised regime being created for these offences.
116 Cassese, ‘The Rome Statute’, 154--5. See also Julio Barboza, ‘International Criminal

Law’ (1999) 278 RdC 9, 152. Saland, ‘International Criminal Law Principles’, p. 208,
informs us that this was the most difficult provision in the Working Group, and it
runs against the principle they tried to work to that the general principles were
applicable to all the crimes.

117 Eser, ‘Article 31’, pp. 548--50, esp. p. 549.
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humanitarian law already takes such considerations into account, there-
fore to add another defence on the basis of such notions double counts
their relevance. Eric David is highly unsympathetic to the inclusion of
defence of property in the Rome Statute, believing it to be contrary to
jus cogens.118 The latter view is questionable. The former, that the rule
is more generous than custom, is correct. It is notable that Belgium
has made clear its view that Article 31(1)(c) is unacceptable bearing in
mind pre-existing custom.119 It is surprising that the ICTY was so willing
to accept the defence as adopted in the Rome Statute in Kordíc and
Čerkez.120

On a practical level, this defence may also cause problems, as its terms
are rather vague.121 Interpretation will also be hampered by the fact
that what is considered mission-essential property is frequently classified
information, therefore the rules on national security information in the
Rome Statute, with their limited duty to co-operate with the ICC, will be
applicable. The formulation of the defence of mission-essential property
is grist to the mill of this chapter’s argument, that a narrower view of
the range of criminal conduct is adopted when an ‘unsafe’ Tribunal is
created, in particular when war crimes, the most likely charge against
many States, are an issue.

These are all the exclusions of liability expressly provided for in the
Statute. However, the Court, in an extraordinary provision, is entitled to
refuse to apply a particular ground from Article 31 in the case before
it.122 This is one instance where the ICC is granted some discretion to
work with the law. Saland reports that the article was necessary for
negotiating purposes, primarily as delegations were unhappy with var-
ious formulations of the defences, so this discretion was necessary to
get agreement.123 As some of the definitions are more widely drawn
than customary law, this may work to limit the problems, but it may
raise important questions of nullum crimen sine lege.124 On the other hand,
the ICC will be constrained by Article 21, which will require it to work
within the bounds of international law.125 This stands as one example
of delegation of authority to the ICC.

118 See van Sliedregt, The Criminal Responsibility, pp. 259--60.
119 Eric David, ‘Belgium’ (2000) 3 YBIHL 426, 427.
120 Prosecutor v. Kordíc and Čerkez, Judgment, IT-95-14/2-T, 26 February 2001, paras. 448--452.
121 Cassese, ‘The Rome Statute’, 155.
122 Article 31(2); see Saland, ‘International Criminal Law Principles’, 208--9.
123 Saland, ‘International Criminal Law Principles’, 208--9.
124 Saland, ibid. 125 Triffterer, ‘Article 31’, p. 553.
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Article 31 does not dispose of all possible defences. These include
reprisals, reports of whose death are greatly exaggerated.126 Certain
weapons offences are still subject to such a defence127 and, Kuprěskíc
notwithstanding, reprisals against civilians not protected by the 1949
Geneva Conventions may still be applicable.128 Consent will also be rele-
vant for some offences. The impossibility of getting agreement on such
defences led to the inclusion of Article 31(3), which allows the Court
‘to consider a ground for excluding criminal responsibility other than
those referred to in paragraph 1 where such a ground is derived from
the applicable law as set forth in article 21’. We can see a grant of a
‘window’129 of opportunity to the ICC in relation to defences to deter-
mine the law, and possibly to amend it. When compared, however, to the
grant of authority to the ICTY and ICTR in this area to determine the
law, it is clear that only a limited level of discretion has been delegated
to the ICC.

Principles of liability

Principles of liability are the counterpart of defences as they, too, relate
to the parameters of liability. They are traditionally an area of respon-
sibility that has played a limited role in the statutes of international
criminal courts. It is not that there was no law on the subject at all
prior to the negotiation of the Rome Statute, it was just that little effort
had traditionally been expended discovering such principles. The endeav-
ours of the ICTY and ICTR in relation to the principles of liability were

126 On reprisals see Frits Kalshoven, Belligerent Reprisals (Leyden: Sitjhoff, 1971);
Christopher J. Greenwood, ‘The Twilight of the Law of Belligerent Reprisals’ (1989) 20
NYBIL 35; Françoise J. Hampson, ‘Belligerent Reprisals and the 1977 Protocols to the
Geneva Conventions of 1949’ (1988) 37 ICLQ 818.

127 See Robert Cryer, ‘Hague Law Comes Home: Prosecuting Weapons Offences at the
International Criminal Court’ (2002) Acta Juridica 238, 247--9.

128 Prosecutor v. Kuprěskíc, Judgment, IT-95-16-T, 14 January 2000, paras. 521--536, denies
the continued validity of reprisals on this point. The reasoning in the case is
effectively skewered by Christopher J. Greenwood, ‘Belligerent Reprisals in the
Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia’, in
Horst Fischer, Claus Kreß and Sascha Rolf Lüder (eds.), International and National
Prosecution of Crimes Under International Law (Berlin: Arno Spitz, 2001), p. 539. Kalshoven
chose Kuprěskíc’s Presiding Judge’s Festschrift to launch an all-out assault on the
reasoning in the case; Frits Kalshoven, ‘Reprisals and the Protection of Civilians: Two
Recent Decisions of the Yugoslavia Tribunal’, in Lal Chand Vohrah et al. (eds.), Man’s
Inhumanity to Man: Essays in Honour of Antonio Cassese (The Hague: Kluwer, 2003),
p. 481.

129 The term being Saland’s, ‘International Criminal Law Principles’, 208.
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beginning to make headway into the fog, not least because they were
given the authority to do so.

The ‘traditional’ principles of liability

The Nuremberg IMT Charter included some rather terse provisions
on the principles of liability. The Charter provided that ‘leaders, orga-
nizers, instigators and accomplices participating in the formulation or
execution of a Common Plan or Conspiracy . . . are responsible for all
acts performed by any persons in execution of such plan’. This was com-
plemented by Article 6(a), which stated that liability existed for ‘partic-
ipation in a common plan or conspiracy for the accomplishment of the
above [crimes against peace]’. This latter phrase is absent from Article 6(b)
and 6(c). As a result, it is difficult to see whether the final clause in
Article 6 was intended to create a separate, free-standing charge of con-
spiracy, or if it was merely an aspect of the crime against peace charge
in Article 6(a).130 The reason for this vagueness is simple: the Charter
was a compromise on this issue.

The concept of liability of conspirators for all conduct engaged in
pursuant to their conspiracy is a creature of the common law. It was
unknown in civil law systems at the time.131 This fact is fatal to any
claim of conspiracy being a part of international law by virtue of it
being a general principle of law. In addition, there were no precedents
for this type of liability in international law, so any claim for its cus-
tomary status must also fail. The reason for its inclusion at all was US
insistence. The entire US plan for dealing with Germany was based on
the assumption that there was a wide-ranging conspiracy including a
huge number of German politicians, militarists, industrialists and ordi-
nary Germans. US plans for dealing with the large number of putative
defendants began with the idea of this conspiracy. The idea was Murray

130 See John F. Murphy, ‘Norms of Criminal Procedure at the International Military
Tribunal’, in George Ginsburgs and Vladimir N. Kudriavatsev (eds.), The Nuremberg Trial
and International Law (Dordrecht: Martinus Hijhoff, 1990), p. 61, pp. 68--9.

131 Hans Ehard, ‘The Nuremberg Trial Against the Major German War Criminals and
International Law’ (1949) 43 AJIL 223, 227; Murphy, ‘Norms’, 64; Stanislaw Pomorski,
‘Conspiracy and Criminal Organisations’, in George Ginsburgs and Vladimir N.
Kudriavatsev (eds.), The Nuremberg Trial and International Law (Dordrecht: Martinus
Nijhoff, 1990), p. 219. The French and Soviet delegates to the London Conference were
said to be shocked by the idea of conspiracy when it was explained to them;
Pomorski, ‘Conspiracy’. Robert K. Woetzel, The Nuremberg Trials in International Law
(London: Stevens, 1962), p. 215. See also Richard Minear, Victor’s Justice: The Tokyo War
Crimes Trial (Princeton: Princeton University Press, 1971), pp. 36--42.
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Burnays’, an American government lawyer in charge of developing the
plans for prosecuting Nazi crimes who had cut his teeth prosecuting
racketeering conspiracies in the United States.132

In the Nuremberg IMT Judgment on this count and despite the US
Prosecutor’s insistence that conspiracy covered all of the crimes in
Article 6, it was determined that the conspiracy crime related only to
the charges of crimes against peace under Article 6(a).133 Even this was
controversial. Both of the French judges and one of the US judges wanted
to reject the charge in its entirety,134 and even the charge that remained
was limited. For proof of conspiracy, the Nuremberg IMT required that
‘the conspiracy must have been clearly outlined in its criminal pur-
pose. It must not be too far removed from the time of decision and of
action . . . a concrete plan to wage war [must have] existed and [the IMT be
able to] determine the participants in that concrete plan’.135 The Nurem-
berg IMT was also quite strict on the requirement of actual knowledge
of the plan.136

Despite this, the Tribunal did not define the acts that amounted to
participation in the conspiracy, and was not entirely consistent in the
individual judgments.137 Conviction on this count seemed irrelevant in
the sentencing,138 perhaps that is indicative of the Nuremberg IMT’s
distinct antipathy to this charge. Article 5 of the Tokyo IMT had a pro-
vision for our purposes identical to that in Nuremberg, but its han-
dling of the charge was far less subtle, and the majority did little to
demonstrate any discomfort with this novel charge.139 Although two of
the judges in Tokyo expressly rejected the crime of conspiracy, saying
that it had no basis in international law,140 the majority proceeded to
take an exceptionally wide approach, going far beyond the Nuremberg

132 See Taylor, The Anatomy, pp. 35--6; Howard Levie, Terrorism in War: The Law of War Crimes
(New York: Oceana, 1992), pp. 405--11.

133 IMT Judgment, 223--224.
134 Bradley F. Smith, Reaching Judgment at Nuremberg (London: André Deutsch, 1977),

p. 129, Taylor, The Anatomy, p. 550.
135 IMT Judgment, 222. 136 See Pomorski, ‘Conspiracy’, 234.
137 See Ian Brownlie, International Law and the Use of Force by States (Oxford: Oxford

University Press, 1963), pp. 196--9.
138 Pomorski, ‘Conspiracy’, 235.
139 The majority agreed with the Nuremberg IMT; see R. John Pritchard and Sonia M.

Zaide (eds.), The Tokyo War Crimes Trial, 20: Judgment (New York: Garland, 1981), pp. 48,
439; Judge Bernard and Judge Jaranilla both expressly upheld the charge for all
Crimes in Article 5 (ibid., v. 21: Separate Opinions (of Bernard and Jaranilla), pp. 4--7, 1--7,
respectively).

140 Judge Webb and Judge Pal (ibid., vol. 21, pp. 475, 491).
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limits, and disregarding ‘even the bounds set by Anglo-American
jurisprudence’.141

After the Nuremberg IMT’s judgment, the ILC ‘Nuremberg Principles’
recognised that ‘[a]ny person who commits or is an accomplice in the
commission of an act which constitutes a crime under international law
is responsible therefor . . . [and liability may arise for] . . . Complicity
in the commission of a crime.’142 The problem was that although the
Nuremberg principles recognised complicity, it was not clear what types
of liability the ILC considered ‘complicity’ to entail at that time.

When the ICTY was created, more attention was paid to secondary
responsibility. Almost all of the State comments dealt with principles of
liability.143 With respect to genocide, Article 4 gives the ICTY jurisdiction
over the inchoate crimes listed in Article III of the Genocide Convention.
This is customary, as a part of that Convention.144 The main Article in
the ICTY Statute (to which Article 6(1) of the Rwanda Statute is identical
in all material respects) is Article 7(1). This provides that ‘[a] person who
plans, instigates, orders, commits or otherwise aids and abets in the
planning, preparation or execution of a crime incurs individual criminal
responsibility’. This list is probably no more than customary. Not only did
the State comments basically agree on this matter,145 but the customary
nature of the principles expressly included in Article 7(1) has also been
confirmed by the Trial Chambers on several occasions with adequate
support.146 This was also accepted by the Appeals Chamber in Tadíc.147

Debate has centred not on the express terms of Article 7(1) but on
principles not directly referenced in that provision. In particular, there
has been considerable discussion around the induction, from the terms

141 Brownlie, International Law, p. 203; John Piccigallo, The Japanese on Trial (Austin, TX:
Texas University Press, 1979), p. 212 sums up their approach admirably, as showing ‘a
misplaced determination to force, after the fact, unrelated and fortuitous events into
a preconceived thesis’.

142 GA Resolution 177.
143 See the summary of proposals in Morris and Scharf, An Insider’s Guide, II, pp. 364--6.
144 Morris and Scharf, An Insider’s Guide, I, p. 96. 145 Ibid.
146 Prosecutor v. Tadíc, Opinion and Judgment, IT-94-1-T, 7 May 1997, paras. 663--669;

Prosecutor v. Furunďzija, Judgment, IT-95-17/1-T, 10 December 1998, paras. 193--216;
Čelebíci, paras. 319--321. On the crime of ordering international crimes, this crime was
recognised far before that time, its genesis is traceable at least back as far as the
Hague regulations; see Green, ‘Command Responsibility in International Law’. On all
the others, they are also present in similar form in the 1991 Draft Code (Article 3)
(importantly predating the ICTY, unlike the 1996 Draft) and the 1954 Code (Article
2(13)).

147 Prosecutor v. Tadíc, Judgment, IT-94-1-A, 15 July 1999, paras. 186--189.
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of Article 7(1), of the concept of joint criminal enterprise.148 The Appeals
Chamber has said that with regard to this type of liability it does not
matter that such a principle is not clearly referred to in Article 7(1)
as the ICTY Statute, unlike the Rome Statute, does not purport to be
a comprehensive code of principles of liability. Therefore, the Appeals
Chamber claimed, it is sufficient to base liability on customary law and
an implicit reference in Article 7(1).149 As the Appeals Chamber accepted,
such a route would certainly not be available to the ICC.

As the Rome Statute, for the first time in international criminal
law, sets out in detail the various forms of liability, it has been said
to ‘undoubtedly constitute a major advance in international criminal
law’.150 In particular, it has made the Statute watertight from the point
of specificity, and not subject to the criticisms levelled at the ad hoc
Tribunals’ Statutes. There was never any dispute that such specificity
should be in the Rome Statute,151 but full praise must be reserved until
an examination of its provisions can be undertaken, especially as the
point of such detailed provision was partly to rein in the ICC so that
it could not engage in the divining of custom in the way the ICTY
has.

Article 25(3) sets out all the principles of liability except command
responsibility. It reads:

A person shall be criminally responsible and liable for a crime within the juris-
diction of the Court if that person,

(a) Commits such a crime whether as an individual, jointly with another
or through another person, regardless of whether that other person is
criminally responsible;

(b) Orders, solicits, or induces the commission of such a crime which in
fact occurs or is attempted;

148 See, in particular Tadíc Appeal, paras. 172--229; Prosecutor v. Vasiljevíc, Judgment,
IT-98-32-A, 24 March 2004, paras. 87--132; Prosecutor v. Krstíc, Judgment, IT-98-33-A, 19
April 2004, paras. 39--134; but see Prosecutor v. Simíc, Tadíc and Zaríc, Judgment,
IT-95-9-T, 17 October 2003, Separate and Partly Dissenting Judgment of Judge
Lindohlm, paras. 1--9, esp. para. 5, ‘the concept or “doctrine” has caused confusion
and a waste of time, and is in my opinion of no benefit to the work of the Tribunal
or the development of international criminal law.’

149 Prosecutor v. Multinovíc, Šainovíc and Ojdaníc, Decision on Ojdaníc’s Motion Challenging
Jurisdiction -- Joint Criminal Enterprise, IT-99-37-AR72, 21 May 2003, para. 18.

150 Cassese, ‘The Rome Statute’, 153.
151 See Christopher Keith Hall, ‘The First Two Sessions of the Preparatory Committee for

the International Criminal Court’ (1997) 91 AJIL 177, 181; Christopher Keith Hall,
‘The Third and Fourth Sessions of the Preparatory Committee for an International
Criminal Court’ (1998) 92 AJIL 124, 129--130.
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(c) For the purpose of facilitating the commission of such a crime, aids,
abets, or otherwise assists in its commission or its attempted
commission, including providing the means for its commission;

(d) In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with a
common purpose. Such contribution shall be intentional and shall
either
(i) Be made with the aim of furthering the criminal activity or

criminal purpose of the group, where such activity or purpose
involves the commission of a crime within the jurisdiction of the
Court; or

(ii) Be made in the knowledge of the intention of the group to
commit the crime;

(e) In respect of the crime of genocide, directly and publicly incites
others to commit genocide;

(f) Attempts to commit such a crime by taking action that commences its
execution by means of a substantial step, but the crime does not occur
because of circumstances independent of the person’s intentions.
However a person who abandons the effort to commit the crime or
otherwise prevents the completion of the crime shall not be liable for
prosecution under this statute for the attempt to commit that crime if
that person completely and voluntarily gave up the criminal purpose.

A few points are worthy of note.152 To begin, Article 25(3)(e) is drawn
directly from the Genocide Convention, and raises no difficulties from
the point of view of customary law.153 Rather less simply, omissions are
not separately dealt with in the Rome Statute. This has led some to ques-
tion whether, outside of the express provisions relating to omission in
Article 28 (on command responsibility), any responsibility for omission

152 On this provision, see Albin Eser, ‘Individual Criminal Liability’, in Antonio Cassese,
Paula Gaeta and John R. W. D. Jones (eds.), The Rome Statute of the International Criminal
Court: A Commentary (Oxford: Oxford University Press, 2002), p. 767; Robert Cryer,
‘General Principles of Liability in International Criminal Law’, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent International Criminal
Court: Legal and Policy Issues (Oxford: Hart, 2004), p. 233; van Sliedregt, The Criminal
Responsibility, chapters 1 and 2; Kai Ambos, ‘Article 25’, in Otto Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court (Baden-Baden: Nomos,
1999) 475; Saland, ‘International Criminal Law Principles’, 198--200. More generally,
see Kai Ambos, ‘Individual Criminal Responsibility in International Criminal Law’, in
Gabrielle Kirk McDonald and Olivia Swaak-Goldman (eds.), Substantive and Procedural
Aspects of International Criminal Law (The Hague: Kluwer, 2000), p. 1; Ilias Bantekas,
Principles of Direct and Superior Responsibility in International Humanitarian Law
(Manchester: Manchester University Press, 2002).

153 See, for example, Prosecutor v. Nahimana, Barayagwiza and Ngeze, Judgment,
ICTR-99-52-T, 3 December 2003, although this case also shows the complexity of
prosecuting such offences.
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may arise. If this were true, not only would the Rome Statute be behind
custom on the point, but also seriously deficient from the point of view
of criminal law. It is likely that the ICC has sufficient elbow-room to
interpret the Statute so not to exclude omissions’ liability.154

Although there is little doubt that Articles 25(3)(a) and 25 (3)(b) are
unobjectionable from the point of view of customary law, Article 25(3)(b)
is not as satisfactory. Solicitation and inducement are, as implied by
that Article, probably crimes of complicity, but ordering is not.155 The
ICTY has erred towards the view that ordering is a crime of complicity,
rather than a separate inchoate form of responsibility, for example in
Prosecutor v. Blǎskíc.156 This was based on a prosecutorial concession, the
Trial Chamber decision of the ICTR in Akayesu and a misunderstand-
ing, shared with that case, about Article 2(3)(d) of the ILC Draft Code of
Crimes Against the Peace and Security of Mankind. Article 2(3)(d) con-
tains the limitation that the ordered crime must at least be attempted.
The Trial Chambers in both Blǎskíc and Akayesu thought that the ILC
sought to exhaustively define liability for ordering offences, when the
commentary to the relevant Article clarifies that they were not.157

Article 25(3)(b) provides that, for those ordering a crime, that crime
must be at least attempted for liability to arise. The requirement is
not present, for example, in either the ICTY Statute (although Blǎskíc
accepted it was an aspect of the offence) or the Geneva Conventions. The
Grave Breaches provisions of the Geneva Conventions provide that High
Contracting Parties must prosecute those committing such breaches or
ordering then to be committed.158 In the post-war von Falkenhorst deci-
sion, it was made clear that an order need not be carried out for a con-
viction to be recorded.159 The reconceptualisation of ordering offences
as solely being a form of derivative liability is unnecessary, more limited
than customary law requires and unjustified from the point of view of
criminal law theory.160

154 See Cryer, ‘General Principles’, pp. 236--40.
155 Some see it as such; see, for example Bantekas, Principles, p. 51.
156 Prosecutor v. Blǎskíc, Judgment, IT-95-14-T, 2 March 2000, paras. 281--282; see also Kordíc

and Čerkez, para. 388 and Prosecutor v. Akayesu, Judgment, ICTR-96-4-T, 2 September
1998, para. 483. As Bantekas, Principles, p. 51, notes, Akayesu also supported the
proposition with reference to Rwandan domestic law.

157 ILC Draft Code, Commentary to Article 2(3)(b), para. 9. See Cryer, ‘General Principles’,
pp. 244--5.

158 See, for example, Article 49 Geneva Convention I for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field.

159 von Falkenhorst 11 LRTWC 18. 160 See Cryer, ‘General Principles’, pp. 245--7.
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Probably the most controversial of the provisions contained in Article
25(3) is sub-paragraph (d), which is basically a form of liability for con-
spiracy.161 Although such an offence is probably (as a result of the Nurem-
berg and Tokyo IMTs’ judgments) part of customary international law,
its inclusion is still controversial, as it remains primarily an offence
particular to common law systems.162 Perhaps to sweeten the pill for
those countries not having municipal crimes of conspiracy, the wording
for the definition of the crime is taken directly from the International
Convention on Terrorist Bombings.163 Although the article is not easy
to read and interpret, it may well be that the Rome Statute has defined
this form of liability more narrowly than customary law. It requires the
accomplice either purposefully to contribute to the criminal activity or
purpose, where that involves a crime in the Statute (Article 25(3)(d)(i)), or
know that the offence will be committed. This is more limited than the
customary test enunciated in the Tadíc appeal,164 which includes liabil-
ity where crimes are committed by others outside the common purpose
where there is ‘foresight that those crimes outside the criminal common
purpose were likely to be committed’.165

In one situation, it might be argued that the Rome Statute casts the
net of liability wider than customary law, for aiding and abetting.166

Article 25(3)(c) gives liability when a person, ‘for the purpose of facili-
tating the commission of such a crime, aids, abets, or otherwise assists
in its commission or its attempted commission, including providing the
means for its commission’. Customary international law may require
the assistance to be ‘substantial’, although the ICTY has not taken the
requirement as imposing a high threshold.167 However, the Article also

161 Although not of the fully inchoate common law type found, for example, in section 1
of the Criminal Law Act 1977. On Article 25(3)(d), see van Sliedregt, The Criminal
Responsibility, pp. 94--110; Cryer, ‘General Principles’, pp. 249--51.

162 Ambos, ‘Article 25’, p. 483.
163 GA Res, 52/164, UN Doc. A/RES/52/164. See Mahnoush H. Arsanjani, ‘The Rome Statute

of the International Criminal Court’ (1999) 93 AJIL 22, 36.
164 Ambos also makes this point, referring to earlier jurisprudence, ‘Article 25’, p. 486,

but distinguishes such cases on the grounds that they are dealing with responsibility
under the analogue to Article 25(3)(c).

165 Tadíc, Appeal, para. 229. On this point, see van Sliedregt, The Criminal Responsibility,
pp. 108--9.

166 On complicity, see generally, William Schabas, ‘Enforcing International
Humanitarian Law: Prosecuting the Accomplices’ (2001) 843 IRRC 439; van Sliedregt,
The Criminal Responsibility, pp. 87--94.

167 See Ambos, ‘Article 25’, pp. 481--3. This has been confirmed by the Tadíc Appeal, para.
229.
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introduces a purposive, motive requirement that is not required by cus-
tom (under which knowledge suffices).168 The crime is thus not defined
in accordance with customary law, but in practice the addition of the
purposive intent will render liability under the Rome Statute more
narrow than in custom and many national laws.169

In line with the approach taken in its provision on superior orders,
the Special Court for Sierra Leone’s Statute follows the ICTY and ICTR’s
lead on the principles of liability applicable to international crimes.
Article 6(1) is for all practical purposes identical to the provisions in
the ICTY and ICTR Statutes, providing that ‘A person who planned,
instigated, ordered, committed or otherwise aided and abetted in the
planning, perpetration or execution of a crime . . . shall be individually
responsible for the crime’. Therefore, and consistent with the idea of the
Special Court as one which was thought by its Sierra Leonean drafters
to be essentially ‘safe’, a considerable degree of leeway was granted to
the Special Court to interpret the principles of liability.

Our investigation so far has thus shown, perhaps more so than in
relation to defences, that the Rome Statute takes a fairly narrow view
of inculpatory doctrines, whereas other tribunals have either been man-
dated to apply broad principles in their Statutes (the Nuremberg and
Tokyo IMTs), or have had the authority to interpret them into their
jurisdiction (in particular, the ICTY). As we shall see, the fairly narrow
approach to liability taken by the Rome Statute is also discoverable in
relation to international criminal law’s special form of incrimination,
command responsibility.

Command responsibility

Command responsibility is the liability of superiors for crimes commit-
ted by forces not ordered by that superior, but tolerated or ignored by
him or her.170 Although its precise legal nature is controversial,171 the

168 Ambos, ‘Article 25’, p. 483; this, again has been confirmed by the Tadíc Appeal,
para. 229.

169 See Cryer, ‘General Principles’, pp. 247--9; van Sliedregt, The Criminal Responsibility,
p. 93.

170 See generally, Green, ‘Command Responsibility’; Parks, ‘Command Responsibility’;
Cameron N. Crowe, ‘Command Responsibility in the Former Yugoslavia: The Chances
for Successful Prosecution’ (1995) 29 University of Richmond Law Review 191; Ilias
Bantekas, ‘The Contemporary Law of Superior Responsibility’ (1999) 93 AJIL 573;
Bantekas, Principles, chapters 3--4; Matthew Lippman, ‘The Evolution and Scope of
Command Responsibility’ (2000) 13 LJIL 139; van Sliedregt, The Criminal Responsibility,
chapters 3--4.

171 See, for example, Mirjan Damǎska, ‘The Shadow Side of Command Responsibility’
(2001) 49 AJCL 45; Timothy Wu and Yong-Sung Kang, ‘Criminal Liability for the
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principle is a vital one for ensuring that international criminal law is
enforced by and against high-level officials.172 In the Čelebíci Case, the
ICTY elaborated the threefold requirements of the concept. First, a supe-
rior/subordinate relationship; second, the ‘mental element’ and, third,
a failure to take reasonable measures to prevent or punish violations
of international criminal law.173 This trio has since been adopted by the
UN Tribunals and is a helpful list of the requirements.174 The definitions
of these requirements have been the subject of a large degree of debate,
but discussion will be limited here only to those elements necessary for
the theme of this chapter.

The principle of command responsibility was not directly mentioned
in the Nuremberg or Tokyo IMTs’ Charters, although the principle was
relied on, if not widely at Nuremberg then certainly at Tokyo. The
Nuremberg judgment dealt mainly with ordering of offences. However,
at times, for example in the judgment on Frick, the IMT seemed to hold
defendants responsible for not bringing to an end offences of which
they were aware.175 Mostly, though, it is as Green says: ‘the Nuremberg
Tribunal’s findings were only concerned with command responsibility
in the most indirect fashion.’176

The Tokyo IMT’s judgment on war crimes, on the other hand, dealt
almost entirely with command responsibility. Its discussion is partic-
ularly interesting because it dealt not only with military superiors
(to whom it was generally accepted command responsibility in some
form attached),177 but also imposed liability on civilian officials under

Actions of Subordinates: The Doctrine of Command Responsibility and its Analogues
in United States Law’ (1997) 38 Harvard ILJ 272; Cryer, ‘General Principles’, pp. 257--
61.

172 See, for example, Bantekas, Principles, pp. 70--3; Yuval Shany and Keren R. Michaeli,
‘The Case Against Ariel Sharon: Revisiting the Doctrine of Command Responsibility’
(2001--2002) 34 NYUJILP 797, 829--37.

173 Čelebíci, paras. 344--400.
174 See, for example, Aleksovski, Appeal, para. 72; Prosecutor v. Kayishema and Ruzindana,

Judgment, ICTR-95-1-T, 21 May 1999, para. 209; Blǎskíc, Judgment, para. 294.
175 Nuremberg IMT Judgment, 293.
176 Ibid., 333. William J. Fenrick, ‘Some International Law Problems Related to

Prosecutions Before the International Criminal Tribunal for the Former Yugoslavia’
(1995) 6 DJCIL 103, 112. Some German war criminals were held responsible under this
head though. See Green, ‘Command Responsibility’, 333--5 and, for example, the
Abbaye Ardenne Case 4 LRTWC 97.

177 IMTFE Judgment, 48, 443--448, 445. This was not uncontroversial; Pal was highly
dubious of such an offence, keeping liability very narrow (Dissenting Opinion of
Judge Pal 1,124-1,127) and Röling differed on its conditions of application (ibid.,
Dissenting Opinion of Judge Röling, 54--61). Parks is clear that some such offence did
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this head, which was, at least at the time, uncharted territory.178

Until 1977, the development of the principle of command responsibil-
ity was primarily by means of jurisprudence. There have been various
attempts to rationalise the various cases, in particular on the mental ele-
ment. The most elaborate of those preceding the formation of the UN
Tribunals, that of Major Parks, concluded that the requisite mental
element was present if the commander ‘failed to exercise the means
available to him to learn of the offence and under the circumstances,
he should have known and such failure to know constitutes crimi-
nal dereliction’.179 This statement received judicial confirmation in the
Blǎskíc Case.180

1977 saw the adoption of Additional Protocol I (API),181 which pro-
vided, in Articles 86--87, for command responsibility, aspects of which
some writers consider customary.182 Article 86(2) reads,

[t]he fact that a breach of the Conventions or of this Protocol was committed by
a subordinate does not absolve his superiors from penal or disciplinary respon-
sibility, as the case may be, if they knew, or had information which should have
enabled them to conclude in the circumstances at the time, that he was commit-
ting or was going to commit such a breach and if they did not take all feasible
measures within their power to prevent or repress the breach.

This has to be read together with Article 87(1), which requires comman-
ders ‘with respect to members of the armed forces under their command
and other persons under their control, to prevent and, where neces-
sary, to suppress and to report to competent authorities breaches of the

exist prior to 1945, Parks, ‘Command Responsibility’, 2--20. The 1919 Commission
accepted the principle (121) (although the Japanese members dissented on this, 152).

178 Ibid. See Fenrick, ‘Some International Law Problems’, 117--18.
179 Parks, ‘Command Responsibility’, 90. For discussion of this case law see Parks,

‘Command Responsibility’, 22--77; Lippman, ‘Conundrums’, 77--83. See also Čelebíci,
paras. 359--378.

180 Blǎskíc, Trial Chamber, para. 322. But see Čelebíci, Appeal, paras. 228--230; van
Sliedregt, The Criminal Responsibility, pp. 125--8, considers the cases less consistent.

181 Protocol I Additional to the Geneva Conventions of 8 August 1949 and Relating to the
Protection of Victims in International Armed Conflict 1125 UNTS 3.

182 See Čelebíci, paras. 340--341, 390--393; Fenrick, ‘Some International Law Problems’, 119.
Jia differs on this; Bing Bing Jia, ‘The Doctrine of Command Responsibility in
International Law’ (1998) 65 NILR 325, 346--347. The Trial Chamber in Blǎskíc, para.
324, considered the mental element narrower than custom, if it was thought that
the mental element included the requirement that there be specific information in
the possession of the accused. The Appeals Chamber in Čelebíci, on the other hand,
considered the narrower view representative of custom, paras. 231--235.
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Conventions and of this Protocol’.183 This was the intention of the
drafters of the provision. There is some controversy about the precise
meaning of the provisions,184 however, the authoritative ICRC Com-
mentary on the provision the Protocol ‘obliges them to be constantly
informed of the way in which their subordinates carry out the tasks
entrusted to them, and to take the necessary measures for this pur-
pose’.185

The ICTY Statute, in a formulation differing from Articles 86--87 API,186

deals with command responsibility in Article 7(3).187 This states that ‘the
fact that any of the acts referred to in articles 2 to 5 of the present Statute
was committed by a subordinate does not relieve his superior of criminal
responsibility if he knew or had reason to know that the subordinate
was about to commit such acts and had done so and the superior failed
to take the necessary and reasonable measures to prevent such acts or
to punish perpetrators thereof’.

As Fenrick says, this provision is unhelpfully worded, and leaves many
of its terms undefined.188 The approach of the ICTY has been to treat
it as having imported the customary law on the subject into its juris-
diction, thus giving it the right to determine what that is.189 The major
controversy which has raged over Article 7(3) is over the mental element
implied by the standard ‘had reason to know’,190 although there has also
been dissension over the question or the responsibility of commanders
for offences committed prior to their taking post.191

183 On the requirement that they be read together, see Yves Sandoz (ed.), Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(Dordrecht: Martinus Nijhoff, 1986), p. 1011. This was expressly adopted by the ICTY
in Blǎskíc, Trial Chamber, para. 329.

184 See, for example, Wu and Kang, ‘Criminal Liability’, 284--5.
185 Sandoz, Commentary, p. 1022; Bantekas, ‘The Contemporary Law’, 589.
186 See Howard Levie, ‘The Statute of the International Tribunal for Former Yugoslavia: A

Comparison With the Past and a Look at the Future’ (1995) 21 Syracuse Journal of
International Law and Commerce 1, 13, who claims it comes closer to the stand taken in
the Yamashita Case than Article 86(2) of API.

187 The ICTR Statute’s Article 6(3) is to all intents and purposes identical.
188 Fenrick, ‘Some International Law Problems’, 111--12. See also Bassiouni and Manikas,

The Law, p. 344.
189 Čelebíci, paras. 390--393. On the ICTY jurisprudence, see Daryl A. Mundis, ‘Crimes of

the Commander: Superior Responsibility Under Article 7(3) of the ICTY Statute’, in
Gideon A. Boas and William A. Schabas (eds.), International Criminal Law Developments in
the Case Law of the ICTY (The Hague: Brill, 2003), p. 239.

190 The two major cases dealing with the question being Čelebíci and Blǎskíc.
191 This being decided by a bare majority in Prosecutor v. Haďzihasanovíc, Alagíc and

Kubura, Decision on Interlocutory Appeal in Relation to Command Responsibility,
IT-01-47-AR72, 16 July 2003.
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The Rome Statute is far more verbose (but not necessarily the worse
for it). Article 28 is controlling on the ICC, imposing liability on:

1. A military commander or person effectively acting as a military comman-
der . . . [for crimes] . . . committed by forces under his or her effective command
and control, or effective authority and control as the case may be, as a result of
his or her failure to exercise control properly over such forces where:

(a) That military commander or person either knew or, owing to the
circumstances at the time, should have known that the forces were
committing or about to commit such crimes; and

(b) That military commander or person failed to take all necessary and
reasonable measures within his power to prevent or repress their
commission or to submit the matter to the competent authorities for
investigation and prosecution.

2. With respect to superior and subordinate relationships not described in para-
graph 1, . . . [such superiors are liable for crimes] . . . committed by subordinates
under his or her effective authority and control, as a result of his or her failure
to exercise control properly over such forces where:

(a) The superior either knew or consciously disregarded information
which clearly indicated that the subordinates were committing or
about to commit such crimes;

(b) The crimes concerned activities that were within the effective
responsibility and control of the superior and;

(c) The superior failed to take all necessary and reasonable measures
within his power to prevent or repress their commission or to submit
the matter to the competent authorities for investigation and
prosecution.192

A difference in wording, at least for military leaders, is the mental
element in Article 28(1)(a), which requires that the defendant ‘knew,
or, owing to the circumstances at the time, should have known’ of
existing or imminent violations. This removes the express require-
ment of having ‘had information which should have enabled them to
conclude’ Article 86 of API. It might be thought, therefore, that the
Rome Statute is broader than the ICTY and ICTR Statutes, by implying,
through the ‘should have known’ standard, that there is a duty to collect
information.

192 See generally, William J. Fenrick, ‘Article 28’, in Otto Triffterer (ed.), Commentary on
the Rome Statute of the International Criminal Court (Baden-Baden: Nomos, 1999), p. 515;
Saland, ‘International Criminal Law Principles’, pp. 202--4; Kai Ambos, ‘Superior
Responsibility’, in Antonio Cassese, Paula Gaeta and John R. W. D. Jones (eds.), The
Rome Statute of the International Criminal Court: A Summary (Oxford: Oxford University
Press, 2002), p. 823, pp. 848--71.
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If this were the case, the argument of this chapter would be weakened.
The position could be supported by reference to the decisions in the
Čelebíci Case. The Trial Chamber in that decision gave the impression
that it viewed the Rome Statute as broader than their interpretation of
custom in the early 1990s.193 The Appeals Chamber expressly refused to
drop the requirement of there being some information in the possession
of the superior. The Appeals judgment reads in relevant part:

Article 7(3) of the Statute is concerned with superior liability arising from failure
to act in spite of knowledge. Neglect of a duty to acquire such knowledge does
not feature in the provision as a separate offence and a superior is not therefore
liable under the provision for such failures . . . The Prosecution’s argument
that a breach of the duty to remain constantly informed of his subordinates
actions will necessarily result in criminal liability comes close to the imposition
of criminal liability on a strict or negligence basis.194

There are a number of problems with the reasoning of the Appeals
Chamber on this point. The first is the assertion that the drafters of API
rejected a duty to be apprised of the actions of subordinates. Whether
they did so or not is controversial. The Trial Chamber in Blǎskíc inter-
preted the provisions in API, insofar as they represent custom, as infer-
ring that ‘if a commander has exercised due diligence in the fulfilment
of his duties yet lacks knowledge that crimes are about to be commit-
ted, such lack of knowledge cannot be held against him. However taking
into account his particular position of command and the circumstances
prevailing at the time, such ignorance cannot be a defence where the
absence of knowledge is the result of negligence in the discharge of his
duties.’195 In this, they included negligence in the collection of infor-
mation. The Blǎskíc interpretation has received considerable support in
doctrine, partially on the basis that the travaux préperatoires for API do
not clearly show the rejection of the duty to remain informed.196 As

193 Čelebíci, para. 393. 194 Čelebíci, Appeal, para. 226.
195 Blǎskíc, Trial Chamber, para. 332. This formulation appears satisfactory, with one

exception; the level of negligence is probably higher, at gross negligence. Bantekas is
correct, as we are dealing with very serious crimes, negligence simpliciter should not
suffice, Bantekas, ‘The Contemporary Law’, 590.

196 See Maria Fiera Tinta, ‘Commanders on Trial: The Blǎskíc Case and the Doctrine of
Command Responsibility Under International Law’ (2000) 47 NILR 293, 314--22;
Bantekas, Principles, p. 112; Kirsten M. F. Keith, ‘The Mens Rea of Superior
Responsibility as Developed by ICTY Jurisprudence’ (2001) 14 LJIL 617. Dinstein also
appears to prefer this view; Yoram Dinstein, The Conduct of Hostilities Under the Law of
International Armed Conflict (Cambridge: Cambridge University Press, 2004), p. 241.
Support is not universal though, see Bing Bing Jia, ‘The Doctrine of Command
Responsibility: Current Problems’ (2000) 3 YBIHL 131, 155--60.
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we saw above, the ICRC commentary seems to support this view. It has
also been contended that if API is more limited than custom, it did not
overturn customary rule.197

The next problem may have arisen because the Appeals Chamber
appeared to assume that the Prosecutor’s argument was that they should
presume knowledge on the part of the defendant where there was a
failure to remain informed of actions.198 They were understandably con-
cerned about doing so, as it would look close to strict liability.199 But the
principle of command responsibility does not require the presumption
of knowledge in this situation. Correctly understood, the principle is
made up of at least two different aspects, although they are not always
well separated. The first is where a person knew of the offences, a matter
that may be proved by circumstantial evidence. The second, which is less
culpable, but still appropriately criminal, is where a person is seriously
negligent in failing to know of the offences.

This is perhaps implied by the commentary on Article 7(3) from the
Secretary General (the OLA), which states that the principle is ‘imputed
responsibility or criminal negligence’.200 The two should, for the sake
of fair labelling, be separate, but if it is accepted that criminal (i.e.
serious) negligence is the gravamen of the second type of command
responsibility, it should not make any difference to the fact of liability
in abstracto what form that negligence takes. In other words, there is no
a priori reason for imposing liability when the negligence is a failure to
investigate further when there is some information suggesting the need
to do so,201 yet refusing it for failing to obtain even that information
when this reflects serious negligence in supervision of subordinates.202

The statement of the drafters of the ICTY Statute that criminal negli-
gence is a basis of command responsibility also confounds the state-
ment by the Appeals Chamber at para. 226 of Čelebíci that they were
loath to impose liability on a negligence basis.203 They were meant to. It
is therefore unfortunate that the Prosecutor conceded the accuracy of
the Čelebíci Appeal on this point in the Blǎskíc appeal, and the Appeals

197 See, for example, Robert Kolb, ‘The Jurisprudence of the Yugoslav and Rwandan
Criminal Tribunals on Their Jurisidction and on International Crimes’ (2000) 69 BYBIL
259, 310.

198 For example, Čelebíci Appeal, para. 230. 199 Čelebíci Appeal, para. 239.
200 Report of the Secretary General Pursuant to Paragraph 2 of Security Council

Resolution 808, UN Doc. S/25704, para. 56.
201 Which the Čelebíci Appeal accepted formed the basis of liability, para. 238.
202 Which Blǎskíc, Trial Chamber, accepted as sufficient for liability.
203 See also Prosecutor v. Bagilishema, Judgment, ICTR-9-1A-A, 3 July 2002, paras. 34--35.
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Chamber in that case considered that the earlier decision had settled the
matter.204

Finally, the idea that Article 28(1)(a) necessarily implies a test imposing
a broad duty to remain informed much in advance of that in Čelebíci
may be questioned. Article 28(1) requires that the defendant fails to
exercise control over forces and that he or she knew, or, ‘owing to the
circumstances at the time, should have known’. Thus the additional
limitations on the ‘should have known’ standard that it is ‘owing to’ not
‘in’ the circumstances, the defendant should have known, and that there
be a failure to exercise control over the forces, mean that the conduct
criminalised under either test is likely to be very similar because of the
broad way in which the Appeals Chamber interpreted what information
would put a superior on notice such that he or she needed to engage in
further inquiry.205

The qualifying phrase that the superior is responsible for crimes only
where they are committed ‘as a result of his or her failure to exercise
control properly over such forces’ might be thought to introduce a new
causation requirement. In the vast majority of cases, the requirement is
not new, in that it is inherent in the ‘failure to prevent’ type of liabil-
ity, as was recognised in Čelebíci.206 However, the relationship between
such an element and responsibility for failure to punish liability is far
more fractious.207 It is possible that the inclusion of the phrase narrows
existing law, at least in respect of liability for failure to punish offences
committed prior to the commander coming into post. This was the posi-
tion of the dissenters in Haďzihasanovíc.208 Although they make a strong
case,209 the customary position is sufficiently unclear that it would be
ill advised to make too much of this.

The final aspect of the Rome Statute that requires comment relates
to the separate provision for civilian superiors. It has been generally

204 Prosecutor v. Blǎskíc, Judgment, IT-95-14-A, 29 July 2004, paras. 59, 62.
205 See also Prosecutor v. Kvǒcka, Judgment, IT-98-30-1/T, 2 November 2001, paras. 317--318.
206 Čelebíci, para. 399; Greg Vetter, ‘Command Responsibility of Non-Military Superiors in

the International Criminal Court (ICC)’ (2000) 25 Yale JIL 89, 119 claims that the Trial
Chamber hedged its bets a little in para. 399.

207 Ibid., para. 399. See generally, Otto Triffterer, ‘Causality, a Separate Element of the
Doctrine of Superior Responsibility as Expressed in Article 28 of the Rome Statute?’
(2002) 15 LJIL 179.

208 Haďzihasanovíc, Separate and Dissenting Opinion of Judge Hunt, Separate and
Dissenting Opinion of Judge Shahabuddeen.

209 See Christopher J. Greenwood, ‘Command Responsibility and the Haďzihasanovíc
Decision’ (2004) 2 JICJ 598, 605.
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accepted that civilian superiors can come under the concept,210 but
the extent of control that they need to exercise and the standard to
which they are to be held has been a matter of controversy.211 For civil-
ian superiors to become liable, the crimes must concern ‘activities that
were within the effective responsibility and control of the superior’.
This seems correct. No superior should be held responsible for activities
outside their control or responsibility.

Despite the fact that the requirements of the superior/subordinate
relationship are at least as onerous as for military personnel, the mens
rea requirement for civilians is different in the Rome Statute. Whereas
military commanders are responsible if they ‘knew or, in the circum-
stances, should have known’, civilians are responsible only if they ‘knew,
or consciously disregarded information which clearly indicated’ that
crimes had been, or were about to be, committed. This runs counter
to the ICTY and ICTR Statutes, which do not make any such distinction
(and were described by the Secretary General as describing ‘criminal
negligence’). The Tokyo IMT made no distinction between the standards
applied to military and civilian leaders in its judgment. In the Čelebíci
Trial Chamber decision, it was decided that once the qualifications to
become subject to the standard were complete, then the mens rea stan-
dard was the same.212 It was only late in the Rome negotiations that the
proposal to separate off civilian superiors was made, and the chair of
the negotiations was clearly uncomfortable about the customary status
of the distinction.213

Later cases, such as the Čelebíci Appeal Judgment, have sometimes been
bashful about Article 28’s relationship to custom.214 In one instance, Kay-
ishema and Ruzindana, the ICTR used the Rome Statute standard for civil-
ians, as an interpretation of the ‘had reason to know’ standard in Article
6(3) of the ICTR Statute.215 It was wrong to do so.216 There is a legitimate

210 See Čelebíci, paras. 356--363 and the cases cited therein.
211 See, for example, Prosecutor v. Musema, Judgment, ICTR-96-13-T, 27 January 2000, para.

140 contra Kordíc and Čerkez, paras. 415--416, 840, Čelebíci, Appeal Judgment, para. 197
settled the matter, on effective control. For a critique of Musema, see Alexander
Zahar, ‘Command Responsibility of Civilian Superiors for Genocide’ (2001) 14 LJIL 591,
601--604.

212 Ibid., paras. 379--393. See also Prosecutor v. Krnojelac, Judgment, IT-97-25-T, 15 March
2002, para. 94.

213 Saland, ‘International Criminal Law Principles’, p. 204.
214 The Rome Statute makes no major appearance in the decision’s section on the mens

rea of command responsibility.
215 Kayishema and Ruzindana, paras. 227--228.
216 Zhu Wenqi is less critical, ‘The Doctrine of Command Responsibility as Applied to

Civilian Leaders: The ICTR and the Kayishema Case’, in Sienho Yee and Wang Tieya
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concern that civilian superiors, who are by definition not in the strat-
ified military system should not be subject to liability beyond the
duties they have undertaken by accepting their post. It is just that
the mental element is not the place to provide for such protection. The
Rome Statute already ensures that civilian superiors are not subject to
liability for matters falling outside the ambit of their responsibility. Not
only must the offences occur owing to a failure to exercise control over
forces, but also Article 25(2)(b) states that the offences must fall within
the authority and concern of the superior. Once these tests are fulfilled,
there is no further reason to raise the bar for prosecution. A clear and
highly unfortunate retreat from the requirements of customary inter-
national law can be seen here.217 This mistake is not repeated in the
Special Court’s Statute, Article 6(3) of which is practically identical to
the ICTY and ICTR Statutes on this point.

Conclusion

Defences and principles of liability are often overlooked or treated as
secondary to definitions of crimes. This is odd, as they are part of the
same overall process, and similar policies come into play in this aspect
of determining liability as do in the definition of crimes simpliciter. Both
the Nuremberg and Tokyo IMT Charters did not deal fully with defences
or principles of liability.

The only express provisions related to the creation of a legally insup-
portable liability for conspiracy (which later passed into customary law),
and denying the defences liable to be raised.218 When it came to the UN
Tribunals, most problems were expressly left to the ICTY and ICTR, who
could (and would have to) create a body of principles of liability. The con-
troversies on international criminal liability were left to the Court. The
Security Council was happy to allow this to occur, and leave the power
in the ICTY and ICTR to do this, probably as the States on the Security
Council thought themselves to be likely to come under the mandate of
the Tribunal. The only State voting against a resolution, Rwanda, was
one that saw the ICTR as ‘unsafe’.

(eds.), International Law in the Post-Cold War World: Essays in Memory of Li Haopei (London:
Routledge, 2001), p. 373.

217 See Accord, Vetter, ‘Command Responsibility’, 123--4; van Sliedregt, The Criminal
Responsibility, pp. 191--2.

218 The best thing that can be said for the exclusion of the superior orders defence was
that the defence would probably have been inapplicable even if correctly formulated
according to international law.
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Up until this time, and due to the absence of international legal instru-
ments dealing with the issue of liability, the law was basically existent
only in general principles and custom that had not been studied to any
extent. In this respect, the granting of the power to determine this law
to the UN Tribunals gave the law another form of legitimacy. As Franck
notes, if a law is in itself vague, legitimacy is not denied to it if there is
‘judicially supplied process determinacy’,219 i.e. a court which is autho-
rised to authoritatively determine what the law actually is. In this way,
then, the ICTY and ICTR, alongside the more recent statute of the Special
Court for Sierra Leone, despite having Statutes which are generally less
determinative of issues than may be ideal, are not totally inadequate.

When the Rome Statute came to be drafted, no such sanguine view
of a court’s competence was taken by States who, with the exception of
the discretion granted in Article 31(2) and 31(3), insisted on defining the
law themselves. In this way, the law did become more determinate, but
along the way lost coverage in some places. The definitions of previously
existing principles are at times wider where defences are involved,220

and frequently narrower on inculpatory doctrines, at times in manifest
contradiction to existing international law. This is because not only were
States far more unwilling to grant the ICC any legislative power over
themselves, but also were prepared to accept, if not a lowest common
denominator approach towards the principles, a position close to it.
Therefore the ‘general part’ of criminal liability in the Rome Statute
may well lead to acquittals in the Rome Court which are not warranted
by customary international law.

Customary international law was exceeded by the Nuremberg and
Tokyo IMTs and is now the basis of prosecution of offences in Sierra
Leone, former Yugoslavia and Rwanda, although whether those Tri-
bunals have accurately identified that law is a matter of contention.
So it seems that the Rome Statute’s formulations of the ‘general part’,
which were designed, unlike the previous Statutes of ICTs, to apply to
the nationals of those States who defined the law, betray different policy
choices by their drafters, the same policy choices that we saw in relation
to the definitions of crimes. The Special Court for Sierra Leone returns to
the model of the ICTY and ICTR. This could be used as evidence that the
Court was seen as ‘safe’ by the negotiators, but as evidence of the atti-
tude of the Sierra Leonean government is scant, little can be determined
either way on the point.

219 Franck, The Power of Legitimacy, p. 64.
220 Although these are now subject to Article 30(2).



Conclusion

In the 1970s, there were confident assertions of another form of global
justice, albeit of a distributive, rather than corrective, nature. This was
the declaration of the ‘New International Economic Order’ (NIEO), associ-
ated with General Assembly Resolution 3821 (XXIX).1 This was intended
to redress the imbalance between developed and developing States, in
particular by creating obligations on developed States to grant develop-
ment aid to developing States. Because of the opposition of several devel-
oped States, the programme never moved beyond the realm of rhetoric
and ‘soft’ law.2 The NIEO is not discussed much today, and it might
be thought that, although the international criminal law enforcement
regime is more developed than the NIEO, it too might fall away, or be
rendered impotent in the face of opposition. There are reasons to doubt
that such pessimism is warranted, however, even if optimism must be
tempered with caution.

There is opposition to the newly emerged International Criminal
regime. The United States is the most vocal opponent of the ICC, and
has used its predominant position in international society to attempt
to ensure that its nationals will never appear before the Court.3 While
the Bush administration is perhaps the government most hostile to the
ICC, there are other important countries such as India and China who
are unsympathetic and happy to let the United States lead the charge
against the Court.4 For this reason, the regime this book has investigated

1 (1974) 13 ILM 715.
2 See Antonio Cassese, International Law in a Divided World (Oxford: Clarendon, 1986),

pp. 366--7.
3 See Dominic McGoldrick, ‘Legal and Political Responses to the ICC’, in Dominic

McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent International Criminal
Court (Oxford: Hart, 2004), p. 389.

4 McGoldrick, ‘Legal and Political Responses’, pp. 437--41.
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cannot be seen as a global one, nor is it likely to become global in the
near future. There has already been talk of a ‘post-Rome’ world, in which
developments in international criminal law have been retrenched not
only by States such as the United States creating a network of Article 98
agreements, but also by decisions such as the Yerodia Case in the ICJ.
Judge ad hoc van den Wyngaert noted that the majority opinion even
shied away from the term ‘international criminal law’.5

That said, it is nevertheless extraordinary that in some ten years a
regime has been set up. Ten years is, in international terms, a very
short time; it took nearly twice that time to move from the non-binding
Universal Declaration of Human Rights in 1948 to multilateral treaty
law in the International Covenants in 1966. It took a further ten years
for the Covenants to enter into force. So it is far too early to write off the
regime as doomed: a longer-term view is required. Soon after the Rome
Conference, one of the NGOs which strongly supported the creation of
the ICC, Amnesty International, issued a statement that:

[t]he true significance of the adoption of the Statute may well not lie, not in the
actual institution in its early years, which will face enormous obstacles, but in
the revolution in moral and political attitudes towards the worst crimes in the
world. No longer will these crimes be simply political events to be addressed
by diplomacy at the international level which states have a duty to punish
themselves, or if they fail to fulfil this duty, by the international community
in accordance with the rule of law.6

There are elements of overstatement in this remark, in particular in
the unqualified assertion of a duty to prosecute international crimes,
and in the claim that moral and political attitudes have been revo-
lutionised: any revolution which has occurred is an uneasy one.7 But
there is truth in what Amnesty International had to say, and not just
that the ICC would not have an easy start. The focus on the normali-
sation aspects of the ICC is important, when compared to fifteen years
ago, and perhaps more recently than that, prosecution of international
crimes was not considered a serious possibility for the vast majority of
such offences. Now the call for accountability has been far more broadly

5 Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belgium), ICJ List 121,
Dissenting Opinion of Judge ad hoc van den Wyngaert, para. 6.

6 Quoted in William Pace and Mark Thieroff, ‘Participation of Non-Governmental
Organisations’, in Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome
Statute (The Hague: Kluwer, 1999), p. 391, p. 396.

7 Leila Nadya Sadat and Richard Carden, ‘The International Criminal Court: An Uneasy
Revolution’ (2000) 88 Georgetown Law Journal 381.
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adopted. Although the Rome Statute has been ratified by fewer than half
the total UN members (ninety-four), early suggestions that only comfort-
able Western States not likely to find themselves in the dock would ratify
have not been borne out. The ICC has enough work to attend to, and the
Prosecutor appears, at this early stage, to be adopting a sensibly cautious
approach to his duties.

It is perfectly possible to find faults in the Rome Statute; this book
has devoted a large amount of time to doing precisely that. However,
what must be borne in mind is the improvement that the Rome Statute
represents over what went before. As was noted in chapter 1, although
the history of international criminal law is a long one, and prosecutions
had occurred, these were the exception rather than the norm. As we saw
in that chapter, where there were prosecutions many of the problems
that have been noted recently have considerable historical resonance.
Chapter 2 showed that although all States have jurisdiction over inter-
national crimes, whether or not there are legal duties to prosecute those
crimes, apathy or practical difficulties have meant that most States have
avoided even domesticating international criminal law norms. The fact
that States undertook what prosecutions there were on the basis of their
own law meant that the substantive law was far from uniformly applied.

The Rome regime, although not as strong as that created by the Secu-
rity Council for the former Yugoslavia or Rwanda and far from perfect,
has sufficient weight to do what the ICC was really meant to do: that is,
encourage States to prosecute international crimes themselves. The ICC
was not created to prosecute many international crimes. It is not a front-
line forum, national courts still are. However, the ICC needs to prosecute
enough international crimes to maintain a reasonable level of credibil-
ity to give teeth to the implicit threat contained in the complementarity
regime. The threat of prosecution in the ICC will ensure that States party
to the Rome Statute are not as apathetic as almost all States were prior to
1998. As time goes on, and more prosecutions are entered into, the nor-
malisation of prosecuting international crimes may make prosecution
appear the natural response, as Amnesty International suggests.

It is true that the Rome regime is not a global one, neither is it entirely
free from a legitimacy critique. The role of the Security Council, and
some of the limits in the Statute, ensure this. A Security Council Reso-
lution could perhaps have created a global version of the Rome regime
in a similar manner in which it legislated into being in Resolution 1373
global prohibitions on terrorist financing alongside an overseeing organ.
Prior to that Resolution, it was not thought possible that the Security
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Council could act in such a manner, but the waters are now muddied
somewhat. For the Security Council to legislate into being a perma-
nent ICC would be of dubious legality8 and, given the unrepresentative
membership of the Security Council, open to other forms of legitimacy
critique.9 Absent a change in the way international society is structured,
the treaty method of creating the Rome Statute was the only possible
manner of creating the ICC in 1998, and the limits of that method are
the limits of international law creation itself.

The Rome regime certainly covers a larger area than any of the
other ICTs did, and appears to be encouraging States to prosecute some
international crimes. It should therefore be welcomed. But the creation
of a regime with a broader temporal and geographical jurisdiction had
a cost. That cost was a contraction in the substantive law the ICC is
entitled to apply.

The ambit of international criminal law has never been apolitical. The
distinction in protection between international and non-international
armed conflicts is referable to no moral reason or legal necessity.10 Inter-
national criminal law is also largely blind to the issues of structural
violence that cause misery around the world. Famine, a lack of clean
water and basic medical care kill millions of people per year, yet remain
for the most part outside of the criminal ambit of international law.11 It
has not been the purpose of this book to critique the overall corpus of
international criminal law, but to make a narrower point. What we saw
in Rome was a trade off: a choice between the creation of an ICC which
could enforce some international criminal law and a system where the
full ambit of international criminal law remained largely unenforced.
The creation of the ICC was the right option to take, but this should
not blind us to the fact that in decreasing selectivity over who was to
be prosecuted, a selective attitude to the law was also taken.

8 See Matthew Happold, ‘Resolution 1373 and the Constitution of the United Nations’
(2003) 16 LJIL 593.

9 See Happold, ‘Resolution 1373’, 607--10; David Caron, ‘The Legitimacy of the Collective
Authority of the Security Council’ (1993) 87 AJIL 552.

10 See Colin Warbrick and Peter Rowe, ‘The International Criminal Tribunal for
Yugoslavia: The Appeals Chamber Decision on the Interlocutory Appeal on Jurisdiction
in the Tadíc Case’ (1996) 45 ICLQ 691, 698; Steven Ratner, ‘The Schizophrenias of
International Criminal Law’ (1998) 33 TILJ 237.

11 For an attempt to use international criminal law to cover some of these issues, see
David Marcus, ‘Famine Crimes in International Law’ (2003) 97 AJIL 245.
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