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Preface

The United Nations University Institute of Advanced Studies (UNU-
IAS) began its research on the politics of participation by releasing a
research agenda entitled Engaging the Disenfranchised: Developing
Countries and Civil Society in International Governance for Sustainable
Development. The report set forth a framework for investigating the
problems and questions surrounding the participation of state and non-
state actors from developing nations in regimes for sustainable develop-
ment. Following the release of the report, UNU-IAS convened a group
of scholars and practitioners to present work related to issues of disen-
franchisement and to discuss potential remedies. In collaboration with
the International Institute for Applied Systems Analysis (IIASA) and
with support from the Austrian Ministry of Foreign Affairs, this group
identified the major challenges and developed recommendations for im-
proving the engagement of a variety of state and non-state actors. This
volume represents the final product of that research.

Sustainable development will require expanding both the breadth
of actors involved in creating and implementing policy and the depth
of their involvement. This volume will be a useful contribution to our
collective thinking about how to achieve these goals. It offers a careful
analysis of the obstacles facing both state and non-state actors from de-
veloping nations in their efforts to participate in the policy-making pro-
cess. Of particular use to policy-makers, civil society and others involved
with sustainable development governance, the book also proposes con-
crete measures to help remedy this problem.

X1



xii PREFACE

It is particularly appropriate that UNU-IAS, an advanced studies insti-
tute mandated to focus on the challenges facing developing countries,
should undertake research on engaging disenfranchised actors in interna-
tional governance for sustainable development. UNU-IAS is one of the
13 research and training centres that comprise the United Nations Uni-
versity. It contributes creative solutions to key emerging issues of global
concern by providing neutral policy analysis and intensive capacity devel-
opment. This book is just one example of these efforts.

A. H. Zakri
Director, UNU-IAS
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Introduction: Understanding the
challenges to enfranchisement

Jessica F. Green and W. Bradnee Chambers

Introduction

The word “participation” is widely used, if not over-used, in current dis-
cussions of global governance. Indeed, the word appears frequently in the
outcome document of the 2005 Millennium+5 Summit. It is used in con-
junction with developing countries, civil society, the private sector, local
authorities, women and the general citizenry, always stressing the impor-
tance of promoting the participation of these groups. The call for partici-
pation is echoed in landmark documents such as the Rio Declaration,
Agenda 21, the Johannesburg Plan of Implementation and a host of
other international agreements. Attempts to implement the UN’s com-
mitment to collaborative efforts are further seen in initiatives such as the
Global Compact, Type II partnerships and agencies such as the UN Fund
for International Partnerships.

While these efforts advance, critics argue that they are insufficient. As
the Report of the Panel of Eminent Persons on United Nations-Civil Soci-
ety Relations suggests, ““[j]ust when more issues demand global responses
than ever before, the haphazard processes of global governance seem to
generate as many contradictions as complementarities”.! Globalisation
has greatly enhanced the need for global governance as well as the need
for greater decentralisation of that governance.? The democratic deficit
of global governance persists, and it threatens to undermine the legiti-
macy of multilateralism.® The protests against the WTO in Seattle, Genoa
and Cancun, for example, are in effect a call for broader participation.

1



2 GREEN AND CHAMBERS

Though some critics have dismissed these events as the responses of a
small minority of anarchists or other equally untrustworthy ideologues,
these criticisms cannot be brushed aside forever. Similarly, the break-
down of the WTO negotiations in Doha in 2001 and the subsequent
“July package” suggest not only that meaningful engagement with the
developing world is needed, but also that it will lead to consensus and
progress that will ultimately aid sustainable development.* In sum, effec-
tive participation of developing countries, particularly delegates, is ur-
gently needed in the current globalised system. Global rules cannot be
actively made by some and passively accepted by others.

The question of participation is inextricably linked to sustainable de-
velopment, for without a plurality of actors and approaches, sustainable
development cannot be realised. The importance of broad-based partici-
pation, particularly the inclusion of the developing world, has emerged as
a consistent theme in many major international agreements — the Rio
Declaration, Agenda 21, the Millennium Development Goals, the Mon-
terrey Consensus and the Johannesburg Plan of Implementation. Al-
though participation of diverse groups of actors has been widely accepted
and codified as a fundamental tenet of sustainable development, the in-
ternational policy-making system is still struggling with ways to realise
this principle. That is, despite the growing participation of a variety of
non-state actors — scientists, business organisations, civil society of all
stripes and indigenous peoples — in many cases, there has not been a cor-
respondent growth in their input. Participation is uneven and unequal
across and among these groups. Thus, the central challenge of this vol-
ume is to understand how these different actors can overcome obstacles
to participation and improve the quality of their engagement in sustain-
able development governance.

This volume contributes to the collective efforts to improve both the
levels and the quality of the engagement of various actors in the policy
process — with a particular focus on the developing world. Specifically,
the goals of the volume are twofold.

e To identify and understand barriers towards enfranchisement that
developing countries and non-state actors encounter in international
policy-making processes for sustainable development.

e To propose strategies to enhance the engagement of these actors, par-
ticularly those from the developing world.

Understanding enfranchisement

What does it mean to be enfranchised? Alternatively, can we say that
representatives of developing countries and civil society actors are cur-
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rently disenfranchised from international policy-making? Certainly, dif-
ferent groups vying to have their voices heard could be construed as a
simple case of democracy at work. The authors maintain, however, that
attempts by both negotiators and civil society actors from developing
nations to become more involved and influential in international policy-
making is a symptom of a more systemic problem. The current practices,
institutional arrangements and political realities have hindered their en-
gagement in international policy-making processes.

In this volume, enfranchisement is defined as the ability to both partic-
ipate in and influence agenda-setting and decision-making in interna-
tional regimes for sustainable development.® It is important to be clear
that both developing country actors and civil society may be considered
disenfranchised from multilateral policy-making, but that this phenome-
non occurs very differently for each set of actors. Some delegates from
developing nations would bristle at the thought of being labelled disen-
franchised from international policy-making. These countries are ac-
corded the same rights under international law as their developed coun-
terparts, are recognised as sovereign nations and are free to negotiate
agreements with other nations. In some cases, however, they lack the
authority to influence agenda-setting or to affect outcomes.® As Gunnar
Sjostedt explains in chapter 9, a weak (and often developing) country,
may ‘“‘perform only as a silent observer for long periods of time”. Thus,
actors must be able not only to voice their opinions (and have them
heard) but also have some influence on the outcomes of the decision-
making process. Therefore, a crucial distinction exists between participa-
tion and influence; the former is a necessary but not sufficient condition
for the latter. This definition of enfranchisement recognises both of these
aspects. In considering the concept of enfranchisement, it is also impor-
tant to note that this is not a dichotomous choice, but rather occurs on a
spectrum. Not all developing countries should automatically be consid-
ered disenfranchised; the ability to participate and influence can be a
matter of degrees, varying by institution, forum and policy.

Thus, according to this construction of the concept, legal rights do not
ensure effective participation. Civil society does not, and should not, en-
joy the same rights or privileges as states. But rules and practices about
their participation are varied and inconsistent, and the ability to influence
discussions is often limited to a few groups. Despite these differences, the
obstacles to engagement of both state and non-state actors should be
considered jointly, because failure to resolve each will have similar con-
sequences for global governance: a heightened legitimacy crisis that will
threaten the future functioning and effectiveness of these organisations.

When discussing enfranchisement, it is also important to clarify what is
meant by sustainable development governance. Keohane and Nye define
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governance as ‘‘the processes and institutions, both formal and informal
that guide and restrain the collective activities of a group”.” According to
this definition, governance includes both formal intergovernmental pro-
cesses as well as “‘governance from below”.® This broad depiction is im-
portant because it includes both state and non-state actors as well as what
Karkkainen has referred to as “post sovereign’ forms of governance —
those that are not solely organised around and executed by the state.’
Governance for sustainable development includes those activities related
to each of the three pillars of sustainable development — economic, envi-
ronmental and social. This book examines a range of actors and regimes
for sustainable development, including the World Trade Organization,
the Framework Convention on Climate Change, Financing for Develop-
ment and the Convention on Access to Information, Public Participa-
tion in Decision-making and Access to Justice in Environmental Matters
(hereafter referred to as the Aarhus Convention). Throughout this vol-
ume, international policy-making and the multilateral arena will be used
to refer to the sites and processes where sustainable development gover-
nance takes place.

Although the majority of the research presented in this book focuses
on the formal processes through which international policies for sus-
tainable development are negotiated and implemented, it is important
to underscore that enfranchisement need not be restricted to formal insti-
tutional processes. The research in this volume distinguishes between
institutional and non-institutional pathways for influence. Institutional
pathways are defined as the modes of participation sanctioned by inter-
national processes and organisations. These pathways can include roles
and activities such as proposing policies, responding to policy proposals,
voting and membership practices and reporting. Because not all in-
fluence is derived from organisational norms and rules of engagement
— particularly for non-state actors — the research also examines non-
institutional pathways, which are defined as those tactics outside the
policy-making arena that actors use to influence policy decisions. Though
it appears that non-state actors would be more likely to employ non-
institutional pathways because of their observer status, state actors may
also use them to increase their leverage, lessen the demand on their re-
sources or simply as another way to be heard.

The framework for examining institutional and non-institutional path-
ways for participation is a means of operationalising (in a qualitative
way) the characteristics of enfranchisement described above.!° Being
able to put forth proposals is one way actors may be able to participate
in the multilateral process; this type of engagement might include con-
ducting policy research and development, submitting position papers or
comments during negotiations and intergovernmental meetings or con-



INTRODUCTION 5

tributing to expert panels that may shape future proposals. Similarly, ac-
tors may use established procedures to respond to proposals, such as
through a public comment period; this practice is especially applicable to
civil society. Voting and membership are also critical in exercising influ-
ence. The weight and number of votes are an important consideration, as
is membership on committees, expert groups and boards. Finally, moni-
toring state compliance — either through intergovernmental bodies, inde-
pendent commissions or civil society actors — may be another way to in-
fluence the policy process. Exposing non-compliance can serve as an
important incentive for countries not wishing to be perceived as laggards.
By contrast, countries that lead in implementation or innovation can spur
a race to the top.

Since many non-state actors have limited official recognition in interna-
tional policy-making, it is also necessary to examine the informal ways
that they exercise influence through non-institutional pathways. One such
example might include creating different organisational forms — such as
coalitions or transnational groups — to increase leverage. In chapter 2,
John Foster describes the transnational advocacy network that brought
together diverse civil society organisations to lobby diplomats in the
Financing for Development process. For developing countries, alliances
with other nations in negotiating blocs may make for more complex pol-
icy positions but at the same time offer the possibility for greater lever-
age, a tactic often used by the Group of 77 and China, a negotiating bloc
representing the majority of the developing world.'!

Alternatively, actors might try to garner media attention in an attempt
to sway public opinion in favour of a certain policy. The media is also an
effective way to “sound alarms” about the gravity of a certain problem,
the lack of compliance or upcoming decisions about a policy.'* Agenda-
setting is another non-institutional tactic which can put a certain issue in
the public eye or into policy discussions. Again, this tactic is often used
by civil society organisations. Finally, lobbying and mobilising constituen-
cies are an important pathway for exerting pressure on the domestic
level, either to influence local or national policies or to try to influence a
state’s position on international policies. Though these are some exam-
ples of non-institutional pathways, they are not always discrete tactics;
they can, at times, blend together.

A second important point in understanding how actors are enfran-
chised in the multilateral arena concerns the issue of scale. According to
the definition of Webster’s Revised Unabridged Dictionary, to enfranchise
is “‘to incorporate into a body politic and thus to invest with civil and po-
litical privileges”.!® Extrapolating from this definition, enfranchisement
takes place on two levels — within the body politic, and within each group
that interacts with the body politic. In the context of sustainable develop-
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ment governance, an actor can belong to a group that is enfranchised,
and/or that actor can himself be enfranchised by exercising voice and
power within his group. Enfranchisement on the “micro level”, of actors
within a group, is an important component of the research presented in
this volume, since it is directly related to issues of accountability and le-
gitimacy. As will be explored in the following section, the issue of scale is
also important vis-a-vis actors’ perceived legitimacy; if it is known that
there are disenfranchised actors within a group, then the validity and le-
gitimacy of its views may be called into question within a larger discus-
sion of the body politic.

Can all actors be enfranchised?

When discussing the issue of engagement, particularly through institu-
tional pathways, a frequent critique of the argument to promote greater
inclusion is the fear of being overrun by both people and opinions.
Too much deliberation causes paralysis. Consensus is impossible. Such
criticisms cannot be ignored. But consider the opposite perspective: how
can sustainable development governance be sustainable itself if it is not
sufficiently inclusive? Integrating social, economic and environmental
concerns will require the involvement of many different types of actors,
all of whom approach these three pillars with different attitudes and pri-
orities. Without this input, decision-makers may not be capable of devis-
ing solutions to the myriad challenges presented by sustainable develop-
ment. More importantly, however, policy processes that exclude certain
actors — either in name or in practice — risk jeopardising their legitimacy.
Legitimacy is enhanced through deliberation and discussion, which bol-
ster the “normative belief by an actor that a rule or institution ought to
be obeyed”.'* Thus, by allowing the input and opinions of civil society
and other actors, the policy-making process is perceived to be legitimate.
Civil society and other non-state actors also have a growing role in sus-
tainable development governance — including through agenda-setting, de-
veloping usable knowledge, monitoring, rule-making (through principled
standards), policy verification, enforcement and capacity-building.!® In
addition, these non-state actors are more frequently responsible for pol-
icy implementation and service provision on the ground.'® Their input on
how policies may fare on the ground is a vital part of evaluating successes
and failures and adjusting policies accordingly.

This volume will argue that delegates from developing countries and a
variety of non-state actors must be able to engage meaningfully in sus-
tainable development governance for it to be both legitimate and effec-



INTRODUCTION 7

tive. At the same time, it is acknowledged that one of the inherent diffi-
culties in elaborating on this problem is defining the appropriate roles and
level of engagement for these actors. One cannot simply open the doors
to all who wish to voice their opinion. There is no definitive answer to
this problem; rather it must be discussed so that some consensus can
emerge, or at least a middle ground can be reached. Indeed, some might
argue that such an outcome is already emerging: the current rules and
practices within the United Nations (and to a lesser extent other interna-
tional institutions) reflect a norm of public and non-state participation.
The current systems do allow and promote participation in specific ways,
but they are imperfect in their implementation. Barriers to enfranchise-
ment persist. This book contributes to the larger discussion about the ap-
propriate level of engagement for different actors by first attempting to
understand these obstacles and then offering potential solutions.

Given the breadth of sustainable development governance, no work,
including this book, could possibly investigate all of the relevant institu-
tions and their practices. This volume casts its net widely, examining the
roles of a variety of different actors: delegates from developing countries,
civil society actors, scientists, the business community and indigenous
peoples. The span is intentionally broad, to try to survey the extent of
disparity in engagement across actors and the types of obstacles encoun-
tered. It is particularly useful because it pulls together a variety of key
actors in sustainable development governance to get a picture of the par-
ticipatory ‘“landscape”. The disadvantage of this approach is that it
makes proposing solutions across such diversity more challenging. How-
ever, the final section of this chapter, which gives an overview of the or-
ganisation of the book, will provide some insight into how lessons
gleaned from this cross-section of actors and regimes can be understood
within a larger context of enfranchisement.

Obstacles to enfranchisement

The discussion thus far has suggested that delegates from developing na-
tions and civil society actors face different types of obstacles to effective
engagement with the multilateral arena. Yet increasing engagement is
not simply a matter of more training, but also of larger structural consid-
erations. Similarly, engaging civil society actors, particularly those from
the developing world, is not just about changing accreditation procedures
or other institutional rules, but also remedying the disparity in capacity
and representation between North and South. In short, both the structure
of international policy-making (including constraints on participation at
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the domestic level) and the capacity of the actors have direct bearing on
the level of participation and influence that both developing country del-
egates and civil society actors enjoy.

To gain a fuller understanding of both structure and capacity issues
facing these actors, the book is divided into two parts. The first part
examines the challenges for specific types of actors, including develop-
ing country delegates, non-governmental organisations (NGOs), scien-
tists, indigenous peoples and business. Each chapter makes recommen-
dations specific to each set of actors. The second half examines specific
regimes and institutions to see what lessons can be gleaned from them.
That is, these chapters focus on different structures to see if they can
serve as models for enhancing engagement at the international level.

Developing country delegates

Developing countries face a distinct set of barriers to enfranchisement.

All delegates have equal rights of participation. Thus, delegates repre-

senting developing nations have the right to address the floor, introduce

proposals and negotiate text. However, due to their individual capacities,
these same delegates may be unable to exercise power or influence the
discussions of multilateral policy-making. This may be because it is not
their area of expertise; because they have an extremely large and varied
portfolio; or because they have been recently assigned a new one. The
result is a significant disparity in power. Often this disparity falls along

North-South lines; countries with economies in transition commonly en-

counter similar obstacles as countries from the developing world. On the

macro level, the obstacles that developing country delegates encounter
more frequently than their developed country counterparts include the
following.

e Small or one-person delegations — precludes attendance at multiple, si-
multaneous sessions in one meeting, or sending delegations to different
meetings that occur at the same time.!’

e Lack of knowledge of English — although plenary sessions are trans-
lated into the six official languages, small contact groups and late-night
sessions are often not.

e Lack of funds to travel to meetings — makes it costly to attend the nu-
merous meetings held each year, particularly when no financial support
is available. It should be noted here that the uniform designation of
developing countries could obscure which ones are in most need of fi-
nancial aid.

e Lack of experience in multilateral negotiations.

e Lack of technical knowledge about the issues being discussed — can be
further exacerbated by scarce access to information technology. In-
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creasingly, both raw data and analysis of specific issues are available on

the internet, so lack of internet access (or poor-quality connections)

can create serious obstacles to participation. Access to information
technology such as the internet improves access not only to informa-
tion, but also to other people who can serve as information resources
and provide contact with social networks.

® Lack of expert knowledge — means that developing countries send dip-

lomats to international negotiations while developed countries have a

team of experts negotiating. Developing country delegates may thus

be outnumbered, as mentioned above, or may experience difficulties in
communicating about technical or scientific issues.

Another obstacle identified includes the lack of instruction from state
capitals. Without a clear understanding of desired outcomes, developing
country negotiators are left to decide what policies would be most bene-
ficial and how to negotiate this position effectively. An absence of in-
struction can also lead to what Gupta, in chapter 1, terms “‘a hollow man-
date”, where developing countries have a bare skeleton of ideas that lean
heavily on other national positions. These ideas may not necessarily be
well suited to the regime at hand. In addition, a lack of instruction from
capitals may arise because there is insufficient discussion at the national
level, which may simply reflect domestic policy priorities. If the interna-
tional agenda is being driven by other nations with different priorities,
the issue being discussed may not overlap with domestic policy objectives.
Alternatively, because domestic discussions evolve at differing paces and
timeframes, some developing nations may not have arrived at the conclu-
sion that a particular issue merits national-level debate. In either case,
states may remain marginalised because they are marginalised; with other
nations driving the international agenda, they may be ill-equipped to in-
fluence the multilateral discussion, thus perpetuating the problem.

On the micro level, that is, among actors within a given group, one of
the main obstacles to enfranchisement identified by contributors was the
potential “hijacking” of a coalition agenda. For example, to increase
their influence, developing countries have joined together in a number
of different negotiating blocs, the largest of which is the G-77 and China.
However, some have criticised this on the grounds that, despite consulta-
tions among all the members, the agenda is often skewed toward the
most powerful countries within the G-77.'® Some of the smaller countries
may sign on to G-77 positions because it is their best opportunity for
some degree of influence, even if they have been relatively uninvolved
in the formulation of the negotiating positions. In some cases there may
be deal-making within the G-77, so that while certain nations may not en-
dorse the overall package, the side payments are sufficiently attractive to
secure their support.'? The G-77 also illustrates obstacles to enfranchise-



10  GREEN AND CHAMBERS

ment on the macro level. The G-77 often reverts to a defensive position,
spending more time opposing than proposing. At best, this defensive
strategy will allow them to block policies to which they object but not im-
plement those from which they would benefit.

In chapter 1, Joyeeta Gupta delves into the problems that develop-
ing negotiators are facing through a case study of the climate change re-
gime. She reaffirms many of the problems outlined above, but also points
to a more serious trend. She argues that the playing field is likely to
continue to be skewed and uneven, particularly as the current trend for
law-making speeds up. This expansion and acceleration of international
law-making for sustainable development will place further pressure on
developing countries to understand their relevance for their national po-
sitions. If the trend is sustained in the long run, and the disadvantages
viewed by developing country negotiators are not addressed, then there
may be implications for the legitimacy of international law itself.

Non-state actors

Civil society

There is a similar disparity of power between developed and developing
countries among civil society actors. Often, civil society organisations
(CSOs) from the developed world have more staff, funding and experi-
ence with international policy-making than those from the developing
world. Although this is a general characterisation of the problem, the
numbers confirm there is more than a little truth to the statement. De-
spite the dramatic increase in civil society actors active in international
governance for sustainable development, a disproportionate number of
civil society groups are from the developed world. Indeed, statistics bear
this out: in 2004 almost 70 per cent of NGOs in consultative status with
the UN Economic and Social Council (ECOSOC) were from North
America and Europe, and only 17 per cent were from Africa, Latin
America and the Caribbean.?° Thus, the level of development of civil so-
ciety on the national level may not be reflected in the international arena.

The disparity of participation and influence between the developed
and developing worlds is further exacerbated by civil society’s still-
evolving role in the multilateral process. Indeed, some scholars have ar-
gued that civil society participation in sustainable development gover-
nance remains, in many ways, ad hoc.?! Moreover, the fragmentation of
formalised accreditation processes makes it difficult for civil society ac-
tors to participate in different realms of policy-making. There are other
logistical difficulties, including:
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e number of intergovernmental meetings;

® cost of attending these meetings;

e difficulty in procuring visas, and the frequency of meetings held in the
developed world;

¢ limited ability to participate in some forums due to forum-specific rules
and practices.

Lack of capacity is particularly applicable to CSOs of the developing
world. For many, effecting influence is beyond the scope of reasonable
expectations; simply participating — finding the financial and human re-
sources to attend meetings and follow policy processes — is the first order
of business. Limited access to the proceedings of a particular process can
be doubly problematic. CSOs may be unable to participate on the inter-
national level; without access to drafts and documents it is difficult both
to lobby and to offer proposals.

Access to UN discussions can also be difficult. NGOs can be accredited
to participate in intergovernmental meetings through ECOSOC; more-
over, they can gain access to information and to UN headquarters through
accreditation with the Department of Public Information. However, as
noted by the High Level Panel on UN-Civil Society Relations, this pro-
cess is fragmented, complex and often overwhelming.?? At times ac-
creditation can also be a political procedure, since states have the final
say in who is approved. It can be a difficult process to navigate, particu-
larly for small, understaffed and underfinanced NGOs. Consequently, the
accreditation of NGOs is skewed to those who have the resources; often
groups based in North America and Europe. Access to meetings of other
international institutions is even more restricted, as Kevin Gray points
out in his discussion of the World Trade Organization in chapter 6.

Even for those NGOs that are accredited, some argue that this institu-
tional pathway affords them participation, but little to no influence. As
Barry Herman points out in chapter 7, follow-up roundtables in the
Financing for Development process offered ample opportunity for inter-
action between civil society and policy-makers — except that during this
part of the process, fewer policy-makers showed up.

In addition, there are a number of more substantive political obstacles
that limit the participation and influence of a variety of civil society ac-
tors. For instance, many states are wary of allowing an expanded role
for civil society, and they often use the obstacles listed above to reaffirm
that civil society is not necessarily representative of their purported con-
stituents. This self-selected group is not accountable, and thus many have
argued that there are serious and credible concerns about their legiti-
macy.??

In chapter 2, John W. Foster looks generally at the political terrain
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that has led to increased tension between civil society groups and the
multilateral system. He uses what he calls the atypical case of the nego-
tiations of the Free Trade Area of the Americas (FTAA) to examine
the institutional and non-institutional pathways of civil society and com-
pares these in a number of categories, such as the ways in which CSOs
are able to respond to proposals made by governments, to make policies
and proposals themselves in the negotiations, the reporting processes and
the voting they use and membership and procedural rights of CSOs. Fos-
ter then turns to more systemic issues of macro-economic policy, Financ-
ing for Development and the development framework for the Millenium
Development Goals to make a similar comparison. He argues that though
there are several good examples of how multilateral processes could be
improved, and civil society is offering useful proposals, he is concerned
that these will not be effective until the United Nations creates a ‘“‘strate-
gic process” or an “occasion” for these changes to be adopted.

Business

Given the enormous power the business sector can exercise in lobbying
and influencing sustainable development governance, the challenge for
this group is to envision ways they can credibly and effectively collabo-
rate with other actors. For example, UN Secretary-General Annan’s
initiative for broadening UN-business partnerships through the Global
Compact elicited criticism from civil society and calls for a legally bind-
ing framework to govern corporations — viewing this as the only way to
rein in what civil society perceives to be undue influence on international
policy-making. Civil society did not achieve its desired outcome, but
these objections contributed to the creation of the High Level Panel on
UN-Civil Society Relations. Since corporate social responsibility is quite
firmly on the agenda of the Global Compact and many other advocacy
networks for sustainable business, the question is no longer whether busi-
ness will be involved, but how its involvement can promote sustainable
development and the enfranchisement of other actors. These networks
now endeavour to include or enfranchise more of the weaker segments
of their stakeholders — particularly small and medium-sized enterprises
in the developing world. A key challenge is to create a policy environ-
ment which ensures that business leaders and civil society activists can
collaborate credibly to consolidate and implement internationally accept-
able standards for corporate social responsibility, and thus to maintain an
appropriate balance of influence between business, government and civil
society actors.

In chapter 3, Mikoto Usui discusses the nuances between state reg-
ulation and self-regulation, and some of the main hurdles that must be
overcome in order to forge a more legitimate relationship between what
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he defines as the business sector and civil society in sustainable develop-
ment governance processes. He finds that most pathways for bringing
business into the realm of global governance are non-institutional (or
what he terms quasi-institutional pathways), which is quickly becoming
the more common route for participation under current models of gover-
nance. But unlike civil society, the business sector places much less em-
phasis on formalising these pathways. In the wake of mounting pressure
to create legally binding rules of corporate conduct, business has pre-
ferred to adopt what it views as concrete actions by agreeing to greater
corporate responsibility through voluntary action. This area, which Usui
describes as a ‘‘subtle combination of ‘confronting’ and ‘conflating’ the
engagement between business and CSO leaders”, still requires further re-
search and understanding; nevertheless, there is an interesting policy
space between a laissez-faire approach and that of binding regulation.
This scope exists in areas of corporate social responsibility that could be
further operationalised through a standardised code of conduct and by
mainstreaming corporate responsibility into international and national
policy- and decision-making.

Scientists

Scientists are not often regarded as directly involved in the multilateral
process, and their neutrality has necessitated that they play a role from
afar as independent observers. Yet this distanced and impartial role is
no longer possible. Because the scientific issues surrounding sustainable
development are complex and require high levels of expertise, and be-
cause uncertainty over the facts has led to major debates over scientific
evidence, scientists must be involved in the policy-making process. In-
creasingly, they are conducting assessments and voicing their opinions as
experts in international policy forums. This raises questions of legitimacy,
balance and the role that scientists should play. For example, the Millen-
nium Ecosystem Assessment launched by the United Nations in 2001 was
formed in large part by concerned scientists who believed there was a
real need for an integrated assessment that offered a global picture of
the state of the earth’s ecosystems. To undertake such a study as a strictly
intergovernmental process would have been a much more difficult endeav-
our. But where are the boundaries between agenda-setting and advocacy?
If science is important to policy-making, how can it be made more salient?
Is science really neutral or does perspective (i.e. gender, culture, develop-
ing or developed) matter and affect research priorities? And how can de-
cisions be taken when the science remains uncertain? In chapter 4, W.
Bradnee Chambers explores these and other questions by looking at
formal assessment processes and scientific mechanisms directly linked to
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policy-making and through informal or non-institutionalised pathways, in
the form of social networks and epistemic communities.

Indigenous people

As holders of traditional forms of knowledge, and important actors in the
preservation of this knowledge, indigenous peoples must be included in
international policy-making for sustainable development. The creation
of the Permanent Forum on Indigenous Issues (PFII) in 2000 has under-
scored the growing recognition of the role they must have. The forum
is charged with, among other things, “‘providing expert advice and rec-
ommendations on indigenous issues to the Council, as well as to pro-
grammes, funds and agencies of the United Nations through the Coun-
cil”’.?* Despite this new institutionalised pathway for input, there is a
long path to enfranchisement, and indigenous people continue to en-
counter a number of obstacles to achieving this goal.

First, as is evidenced by the PFII, indigenous peoples are not recog-
nised as having international standing. In chapter 5, Leanne Simpson
argues that such recognition must be the end result of indigenous enfran-
chisement in sustainable development governance. In the interim there
are institutional pathways available, but they sometimes offer participa-
tion without any real opportunity for influence. For example, although a
number of nations invite indigenous representatives to sit on their dele-
gations, in some cases they may not have any real input into the state
position. This reduces indigenous participation to tokenism, which is
used to enhance the image or credibility of the delegation. A similar phe-
nomenon of “participation in name only” can be seen in the Commission
on Sustainable Development, where indigenous people are one of the
nine major groups. However, their participation is often reduced to brief
interventions in a body that has been criticised for its lack of impact on
sustainable development policy and governance. Thus, this is not a prob-
lem that is singularly applicable to indigenous peoples, but, as interven-
tions are one of the main institutional pathways available to them, it is
an important one.

A corollary to the problem of participation without influence is the
lack of inter-institutional (and even intra-institutional) exchange. The
importance of traditional knowledge to the achievement of sustainable
development is signalled by international agreements such as the Con-
vention on Biological Diversity and the Desertification Convention, and
processes and forums within these conventions such as the Working
Group on Article 8(j) of the Convention on Biological Diversity on tra-
ditional knowledge, innovation and practices. These have considerable
participation and buy-in from indigenous peoples, yet Simpson argues
that their recommendations often miss the target of where effective



INTRODUCTION 15

change can be made. Traditional peoples are willing to use their knowl-
edge to protect the environment and work towards sustainable futures,
but they also want to protect this knowledge from commercial exploita-
tion and receive due recognition of the origin of the knowledge. These
concerns cannot be achieved effectively through multilateral environ-
mental agreements (MEAs), but require protection through sui generis
systems created in intellectual property agreements under the World In-
tellectual Property Organization and enforceable in the Trade-related
Intellectual Property Agreement of the WTO. Representation and access
to these processes by indigenous groups, however, is much less, and in
some cases, such as the WTO, virtually non-existent. Even after many
years of lobbying by indigenous groups to get the traditional issues on
the WTO Ministerial agendas, the Doha Round is likely to finish without
any significant progress made on recognising that traditional knowledge
does not fit into the existing intellectual property rights system and may
require tailored measures for its adequate protection.

The second half of the book begins with Kevin Gray’s examination of
the current engagement of civil society within the WTO. He notes that
both institutional and non-institutional pathways for influence are mini-
mal within the WTO. Thus, the NGO community involved in trade-
related issues has tried to forge its own pathway by submitting amicus
briefs to the dispute settlement body, yet even this practice has proven
to be contentious. He notes, however, that the increased pressure brought
to bear on the WTO regime by civil society has, to some extent, prompted
the institution to begin to allow limited interaction through public sympo-
sia, its website and, at times, observer status at committee and council
meetings. Gray’s chapter thus demonstrates some tactics that have been
useful in starting the process of enfranchisement through the creation of
basic mechanisms for participation. In chapter 7, Barry Herman explores
how developing countries were effective at influencing the debate sur-
rounding the Financing for Development process. He demonstrates the
ways that developing countries involved in the discussion were able to re-
shape the debate and create more favourable conditions for exercising in-
fluence through non-institutional pathways.

The final two chapters examine ways that both civil society actors and
developing countries can enhance their influence through already estab-
lished institutional pathways for participation. Marc Pallemaerts describes
the precedents in public participation mechanisms established by the Aar-
hus Convention, the ‘““first multilateral treaty on the environment whose
main aim is to impose obligations on states in respect of their own citi-
zens”. These citizens’ rights are of a procedural nature and thus have
the effect of codifying institutional pathways for both participation and
influence of civil society. Gunnar Sjostedt examines ways to improve the
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capacity of developing countries in the climate change regime to enhance
their ability to influence the formal negotiating process. The concluding
chapter by Jessica F. Green offers some conclusions and recommenda-
tions for promoting enfranchisement.
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Increasing disenfranchisement of
developing country negotiators
in a multi-speed world

Joyeeta Gupta

Introduction

Globalisation has shrunk our world, lessening the geographic, cultural
and linguistic distances and differences between us. Yet at the same
time, we live in a divided world which works at two speeds: in one, de-
veloped countries, enjoying the benefits of development and from a posi-
tion of relative comfort, are motivated to address global problems largely
because of the potential negative impacts they may endure; in the other,
the developing world is struggling to keep abreast of the rapid pace of
developments in the international arena, and to participate in rule-
making processes that may eventually affect them.!

Globalisation enthusiasts argue that trade liberalisation will spread
wealth around the world and will be a panacea to help developing coun-
tries develop. For example, Bhagwati notes that critics of globalisation
miss the tremendous opportunity within it to accelerate socially relevant
solutions.? Das argues that trade liberalisation will release developing
countries from their self-imposed shackles of protectionism.?

Sceptics, on the other hand, believe that globalisation may spread
wealth to the top layer of society but is unlikely to stimulate economic
growth in the bulk of developing countries or reduce income inequal-
ities.* De Rivero argues that the development model being exported to-
day is a myth and a non-viable option for the developing world.” He
claims that the wealth of nations agenda is based on a mistaken percep-
tion of the global reality.

21
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Banuri argues that the world is in fact a third world country, in that al-
most all the social, political and economic features seen in a classic third
world country are reflected in the global context.® Continuing with Ba-
nuri’s logic suggests that power politics at the global level is no different
from the processes of politics in countries with poor governance. The rule
of law is an unfinished project and good governance is still a dream at
global level, leaving some nations more vulnerable and less influential
than others. It is in this imperfect governance system that the forces of
globalisation have been unleashed. In this globalised world, multiple
actors are engaged in competitive governance patterns in different inter-
national forums, and there is increasing scope for self-regulation, for
public-private partnerships and for autonomous processes that implicitly
lead to new rules at international level. Hence there is well-founded con-
cern that in this competition, accountability, legitimacy and even legality
certainty and predictability will be sacrificed.” This reality calls for an
overhaul of the global governance system, for without it the disenfran-
chisement of the weak and less powerful will continue.

Against this background, this chapter examines the disenfranchisement
of developing country negotiators within the specific context of the cli-
mate change negotiations. The author has argued for several years that
developing countries are becoming increasingly disenfranchised in the
negotiating process, and that there are major questions of legitimacy and
compliance-pull.® By compliance-pull is meant that countries should feel
inclined to comply with an agreement because this is what they have
agreed to and not only because there are controls to check that they are
complying. This chapter builds on the theoretical framework put forth in
the introduction discussing the role of developing country negotiators in
using institutional and non-institutional pathways for influencing policies.
It uses the results of more than 600 interviews conducted with negotiators
in the course of several projects® as well as the literature that is increas-
ingly being devoted to this subject.

This chapter takes an ideal-typical approach: it focuses on the generic
developing country, the generic developing country negotiator and the
generic problems of the developing country negotiator in the interna-
tional negotiating process. This does not imply ignorance of the vast dif-
ferences between developing countries or the vast differences between
negotiators or negotiating situations.'® Yet given that there was consider-
able unanimity in the responses of the interviewees, there is strong evi-
dence to support such a broad-brush approach.

This chapter briefly introduces the international environmental and de-
velopmental arena, then discusses the key aspects and policy challenges
of climate change, examining both institutional and non-institutional path-
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ways for influencing the international climate change negotiations. Fi-
nally, it assesses the degree to which developing countries are becoming
disenfranchised.

Climate change and sustainable development governance
Sustainable development governance

Development and environmental issues are closely related. Access to
food, water, shelter, health care, education and employment are closely
linked to the state of the environment. The literature argues that one
way to integrate the two concepts is through the notion of sustainable
development. Achieving sustainable development calls for continuously
making trade-offs between economic, social and environmental goals,
where integration is not feasible. To achieve sustainable development at
the local through to global levels, a good governance framework (which
includes accountability, legitimacy, transparency, the rule of law, public
participation)'! and an intellectual ability to integrate environmental,
economic and social parameters in decision-making are needed at na-
tional and international levels. At the national level, the lack of good
governance is a serious challenge, and increasingly all domestic policy
failures are being attributed to this lack. Santiso states that “In recent
years, the strengthening of good governance in developing countries has
become both an objective of and a condition for development assis-
tance.”!?

At the same time, an examination of key features of the governance
framework at the international level shows that an integrated approach
to sustainable development appears impossible. Most authors agree that,
at the international level, we do not have good governance or the rule of
law.!® Rather, nations negotiate with each other in an anarchic setting.
This makes it difficult to address global issues in a systematic and struc-
tural manner, especially if addressing such issues is not in the direct inter-
est of the most powerful countries. This observation is affirmed by theo-
retical projections from the realist and neo-realist schools of thought, and
also from the structuralist school of thought.

Institutionalists, however, have argued that the challenge of dealing
with environmental problems at the international level may be overcome
by dividing issues into individual elements. Since power relations in spe-
cific issue areas may not necessarily correspond to structural global
power relations, there may be room for cooperation.!* However, if we
accept that there is some truth in both what institutionalists argue and
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what realists predict, then any efforts at systemically linking issues to
other elements and areas in the international context in order to achieve
sustainable development will likely fail, even though there may be some
windows of opportunity.’” This implies that unless there is a major struc-
tural change in the global governance structure, policy approaches to sus-
tainable development will tend to be in the form of issue-based gover-
nance in different forums.

Climate change — The problem

Climate change, ostensibly caused by the emissions of greenhouse gases,
is a good case study because it encompasses many of the problems affect-
ing the world today. Greenhouse gas emissions come from the energy,
transport, agricultural and industrial sectors, i.e. almost all sectors of so-
ciety. Three points can be made at the outset. First, the perception that
greenhouse gas emissions are closely related to the economic growth of
a country is strong and a dominant influence in both the developed and
the developing world. This perception contrasts to earlier hopes that the
climate change problem would be easier to address as countries became
richer, because of the so-called inverted U curve — the environmental
Kuznets curve argument, which states that beyond a certain amount of
income per capita, environmental degradation should decrease as a coun-
try’s wealth increases.'® Recent research increasingly shows that the envi-
ronmental Kuznets curve does not hold for global pollutants, nor does it
hold for resource use in a society. Spangenberg argues that “The Envi-
ronmental Kuznets Curve hypothesis narrows the view on the environ-
ment; following it would cause significant damages, environmentally as
well as economically.”!” This means that reducing emissions is seen as a
common challenge for all countries, but those countries with a technolog-
ical edge and that can benefit from technological innovation'® are more
likely to be able to reduce emissions while increasing economic growth.
This leads to the first inference, which is that the bulk of developing
countries are unlikely to be in this category.

Second, the costs and benefits of climate change are inequitably dis-
tributed across the world.'® The physical and economic impacts of the
potential effects of climate change may be substantially higher in devel-
oping countries — many of which are small island or semi-arid states —
than in the developed world.?° However, the 2005 impacts of hurricanes
Katrina, Rita and Wilma on the United States have suddenly focused
considerable attention on the difficulties even developed countries may
face in dealing with extreme weather events. But even so, these events
have not led the United States to change its position categorically on
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climate change. In other words, from a political perspective the climate
change problem faces the challenge of no longer being seen as a common
problem and the debate may recede once more into a “‘winners versus
losers” discussion.?! This leads to the second inference. Although the
driving factor behind the climate change regime thus far has been the de-
veloped world, they may soon wish to take the back seat, since it is very
likely that it is the developing countries that will bear the brunt of the
impacts.?? They will do so by possibly setting the goals of the climate
change regime at a level necessary to protect themselves, but not neces-
sarily to protect the small island states or the coastal populations of low-
lying developing countries.??

Third, whether one uses cost-benefit analysis or the participatory inte-
grated assessment method, the results will tend to be skewed against the
interests of the South. A cost-benefit approach will “price away” the
South, while a participatory integrated assessment method may lead to a
situation where the more powerful and influential stakeholders choose
local benefits while paying lip service to global benefits.

Climate change negotiations

Let us then move to the negotiating arena. The climate change problem
is being addressed within the framework of the UN Framework Con-
vention on Climate Change. The convention, negotiated in 1992, entered
into force in 1994 and since 1995 there have been annual meetings of
the Conference of the Parties to discuss outcomes and negotiate future
steps. The convention has two subsidiary bodies and these are now
negotiating different elements of the climate change issue. In 1997 the
Kyoto Protocol to the Climate Change Convention was adopted. The
protocol entered into force on 16 February 2005, although the world’s
largest polluter, the United States, has decided not to ratify the
agreement.

In the formal international negotiating arena, two groups, the devel-
oped world (Annex I) and the developing world (non-Annex I parties),
are active. The developed world is formally divided into the rich and the
not-so-rich countries (Annex II countries). Informally, it is divided into
negotiating blocs — the European Union, the Eastern and Central Euro-
pean countries, the group of Japan, the United States, Switzerland, Can-
ada, Norway and New Zealand (referred to as JUSCANNZ prior to the
US withdrawal) and the rest. The developing countries are informally
divided into the oil exporters (OPEC), the small island states (AOSIS)
and the regional groupings.
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Institutionalised pathways for influencing the climate
negotiations

This section examines the ability of developing countries to influence the
outcomes of international agreements through institutional pathways, as
outlined by Green and Chambers in the introduction to this volume.

Proposing policies

To understand the degree of disenfranchisement, the first enquiry point
is: are developing countries, in general, in a position to propose policies
in time to influence the negotiating process?**

The ability to propose policies in the international arena is a function
of one key factor: the ability of countries to develop a detailed and com-
prehensive negotiating mandate. The author maintains that the key bot-
tleneck facing developing countries is the hollow negotiating mandate, the
content of which is explained below.

Interviews reveal that developing countries face a number of chal-
lenges with complex environmental issues that are signalled primarily by
the North. The first challenge is the problem of ideological vacillation and
the sustainability dilemmas. Ideological vacillation refers to the fact that
many developing countries have not yet internalised one particular ideol-
ogy in their national system and they are still in the process of trying to
understand what is best for them under different situations. Is the free-
market approach most beneficial to their country? Or is some kind of
mixed economy better? Is globalisation good for them? Without a thor-
ough understanding of the implications of these questions — that is, with-
out a concrete ideology to guide policy and develop a national negoti-
ating position — many developing countries have fundamentally weak
negotiating positions.

Flowing from the general problem of ideological vacillation is the spe-
cific problem of the sustainability dilemma. The sustainability dilemma
refers to a combination of six fundamental dilemmas faced by developing
countries in relation to global environmental issues, where answers are
far from clear.

e The development dilemma, which refers to the question: “how does
one modernise without Westernising?”’ This challenge is of particular
relevance in relation to issues like climate change and sustainable
development.

e The poverty dilemma includes issues such as: ““how does one survive
without squandering one’s resources?’’ This question is of relevance in
relation to the negotiations on the Convention on the International
Trade in Endangered Species (CITES), the Clean Development Mech-
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anism within the Climate Change Convention, the 1987 Basel Conven-

tion on the Transboundary Movement of Hazardous Wastes and the

1992 Convention on Biological Diversity. A corollary to the first ques-

tion is: “how does one ask for help from the developed world without

mortgaging one’s future?”’

® The privatisation dilemma asks how to empower the private sector to
solve public problems. Although the mantra of privatisation is spread-
ing throughout the world, and many developing countries are being
encouraged to privatise, successful examples of this approach in the de-
veloped world are not numerous. Considerable evidence from the
water sector does not suggest there are many reasons to be hopeful.

Private sector participation in water management was expected to en-

sure that water services could be improved and would be provided at

competitive prices. The initial evidence is that after privatisation, in
most cases, the price of water went up and the poor now have less ac-
cess than before.??

® The environmental space dilemma refers to the question: “how does
one achieve environmental equity in an international regime without
dealing with environmental equity issues at national level?”” This is
not only a serious dilemma in developing countries but also possibly re-
flects the US position. This dilemma plays a critical role in the negotia-
tions on climate change and biodiversity and related domestic policy.

® The economic dilemma weighs issues of short- and long-term gain:

“how does one serve short-term business and political interests without

affecting long-term economic and environmental interests?”’
® The negotiation dilemma asks how to combine the strengths of the G-

77 without reducing the common negotiating position to the highest of

the lowest common denominator positions.

A third key structural problem is how issues arrive on the agenda in
the developing world. On issues signalled by the West, the agenda-
building process in developing countries tends to take the foreign mobili-
sation model approach:?® the subject reaches the domestic agenda via
foreign policy. This means that the issue is often characterised by the fol-
lowing features. It is likely to be defined in alien terms — not as a domes-
tic priority but as a competitor to domestic priorities. It is likely to have
the features of a formal agenda item. It is unlikely to mobilise domestic
grassroots organisations or to engage the attention of domestic industry
since other social actors are less involved. As a result, the issue is un-
likely to influence the political agenda unless there are political features
that can be exploited. If the public cannot be motivated to take action,
governments cannot be motivated to earmark funds for research and pol-
icy, and the issue will tend to remain a rhetorical agenda item.

If the issue is only a formal agenda item, then the chances that it will
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be discussed in the media in its full complexity are limited. Rather, there
is far greater likelihood that the issue will be discussed in terms of its
political and North-South challenges.

In terms of climate change, research shows that even if countries do es-
tablish a national climate change policy-making process, these tend to be
more a matter of form than of strategy.?” Therefore, although there may
be cooperation among different parts of the government, such coopera-
tion does not necessarily lead to structural change or integrated policies.
In other words, simply imitating procedures in the West does not neces-
sarily mean that the procedures and their goals are internalised and sup-
ported by different administrative levels.

Another key problem for developing countries is growing structural
imbalance in knowledge, especially in relation to the climate change is-
sue. The need for scientific research in the area of climate change is
growing exponentially and has a high price tag. Developing countries
have difficulty focusing research funds on issues of primary importance
to their domestic agenda without taking on the complex issue of climate
change. This is a consequence of a gap in resources. The result is a struc-
tural imbalance in scientific knowledge.

Since a large portion of research is undertaken by the developed
world, there are gaps in the knowledge generated. There are gaps in
terms of the substantive focus of the science, resulting in research that is
sometimes less relevant to the developing world. There are also legiti-
macy gaps which arise because of the relatively lower capacity of the de-
veloping world to undertake scientific research, raising questions about
whether or not the science is in fact consensual (see Chambers’ discus-
sion of this in chapter 4). Indeed, a lack of consensus about the social
science of climate change may also arise from theoretical gaps — problems
in terms of conflicting theoretical starting points and assumptions, and in
extrapolation and interpretation. Finally, as Chambers discusses, there
may also be an imbalance or gap between the representation of develop-
ing and developed country research in assessment panels, and in peer re-
view control.?®

The structural imbalance in negotiations has had a direct impact on cli-
mate negotiations. Instead of the negotiators being influenced by science
generated domestically, they are often obliged to make assessments on
the basis of a partial understanding of global science and its policy impli-
cations for their domestic agenda. As a result, the domestic articulation
of interests tends to be more qualitative in nature, élitist and cast in dip-
lomatic terms. This inevitably implies that the articulation of issue link-
ages tends to be in terms of all other development issues that developing
countries are pushing on the international agenda, rather than in terms of
concrete domestic policies.
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Ideological vacillation, the sustainability dilemma, the roundabout way
in which issues appear on the domestic policy agenda and the structural
imbalance of knowledge have a cumulative and disadvantageous effect
on the negotiating position and capabilities of developing country repre-
sentatives. Together, these various phenomena add up to what the author
terms the “hollow negotiating mandate’: a bare skeleton of ideas that
leans heavily on the national position in other issue areas, with limited
legitimacy with respect to the scientific basis and the domestic buy-in for
a country’s negotiating position.

Responding to policy proposals

During the complex process of climate change negotiations there are
several developed country proposals on the table simultaneously, which
include how emissions should be calculated, carbon sinks defined and
mechanisms elaborated. The incredible variety of issues that are on the
table makes it difficult for the developing countries to come up with a
clear response, even when they have ample time to prepare. For exam-
ple, each change in the definition of carbon sinks — such as trees and
grasses used to sequester carbon — will have implications for what actions
a country must take to reduce its emissions. In turn, this will require ex-
tensive national research in relation to the issue of sinks within a do-
mestic context. Answers to such questions cannot be whipped up in a
few weeks or even a few months unless the country in question already
has a long-standing research programme on climate change. As argued
above, most developing countries have a structural imbalance in knowl-
edge with the developed world.

One example of this structural imbalance can be seen in the 2001 Mar-
rakesh Negotiations on Climate Change. There was a negotiating text
that ran to 150 pages of complicated multidisciplinary text, and that
required in-depth substantive knowledge to be able to understand (let
along bargain about) the proposed measures. If developing countries do
not possess the requisite knowledge and experience, as is often the case
because of the structural imbalance described above, they are likely to
oppose these new proposals simply on the basis of the assumption that
they question the source of the proposal.

Voting/membership

In principle, developing countries individually have one vote each in the
international negotiating process.?® Together, in the climate change re-
gime, the non-Annex I countries (i.e. developing countries) have 150
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votes. Amendments can be made by consensus, and failing that, by a
three-quarters majority of the parties present and voting:

The Parties shall make every effort to reach agreement on any proposed amend-
ment to the Convention by consensus. If all efforts at consensus have been ex-
hausted, and no agreement reached, the amendment shall, as a last resort, be
adopted by a three-fourths majority vote of the Parties present and voting at the
meeting. The adopted amendment shall be communicated by the secretariat to
the Depositary, who shall circulate it to all Parties for their acceptance.>®

If voting were the common practice in the climate regime, developing
countries would have considerably more leverage. At the present mo-
ment, consensus is the dominant form of decision-making within the
FCCC; which clearly favours the more powerful countries. Even if voting
were to become the common practice in the climate change regime, it is
unlikely that developing countries would use their voting power to push
some decisions through. This is because of their implicit fear that if they
push the developed world too much, the developed world will withdraw
completely from the regime and it would collapse.

There is also a human element in the negotiating process. Delegates
must be given the floor during the negotiations, and the chairperson
may be careful not to overlook the raised hand of a delegate from a
prominent country (from the North or the South). Smaller, less promi-
nent nations often do not enjoy the same privilege.

Reporting

Both the Framework Convention on Climate Change and the Kyoto Pro-
tocol have extensive reporting requirements. These include requirements
to prepare national inventories of emissions of greenhouse gases and re-
movals by sinks, and national communications on policies adopted by
countries to deal with the problem of climate change. These types of re-
porting requirements are increasingly being used in a variety of different
international treaties. However, they pose heavy demands on developing
countries. The FCCC states that compliance with this requirement is de-
pendent on the financial support received from Annex I countries, yet
the resources available have not been adequate for some countries to un-
dertake detailed analysis of the situation in their countries vis-d-vis emis-
sions and adaptation. As argued in this chapter, the concern is not that
many of these countries are in non-compliance, but rather they lack the
resources and capability to formulate clear ideas about their contribu-
tions to climate change and the cost factors involved in mitigation and
adaptation. This reinforces the inability to negotiate effectively and to
propose constructive solutions.
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The structural imbalance in negotiation

More broadly, the obstacles described above suggest a structural imbal-
ance in negotiation. There are, in fact, additional non-institutional com-
ponents to this imbalance, but this section will only discuss the institu-
tional pathways that constitute this imbalance.

In terms of institutional pathways for influence, the structural imbal-
ance in the negotiations means that in general developing countries
have a limited influence on the agenda of the negotiations, except in re-
moving items. This is directly related to their hollow negotiating man-
date, where the negotiating position is poorly defined and leans heavily
on other issues and priorities on the domestic agenda. The hollow nego-
tiating mandate also implies that developing country representatives sel-
dom prepare joint background papers. As such, when negotiating texts
are interpreted through the course of the discussions, there are scarce
opportunities to refer to the travaux preparatoires of developing coun-
tries.>! This is an important way for countries to influence, indeed to
draft, final texts, as well as to ensure that drafted texts are interpreted
in the future in accordance with these preparatory documents when
there is some room for such interpretation. However, this is often not an
option available to developing countries because of their hollow negotiat-
ing mandate.

Although the rules of procedure should guarantee that developing
countries are not disadvantaged during the negotiating process, the prac-
tice of actually preparing decisions on controversial issues in the corri-
dors and in working groups has de facto disempowered developing coun-
tries. This is because non-plenary meetings are not subject to the UN
rule of simultaneous translation, and as such the bulk of these meetings
take place in English. Furthermore, many of these meetings actually
take place simultaneously and often around the clock, putting huge bur-
dens on the one- or two-person negotiating teams from these countries.

For example, the Ninth Conference of the Parties that took place over
two weeks in 2003 was attended by over 5,000 participants. It was sup-
posed to begin on 1 December, but in fact the preparatory meetings be-
gan three days before. Seventy topics were covered in the conference, 60
per cent of which needed specialised expertise. Of the 444 total hours of
work during this conference, almost half the hours occurred after 5 pm.
A student analysis of the statements showed that while 72 per cent of
the statements of the South were defensive in nature, 73 per cent of
Northern statements were constructive.*?

The subject of the negotiations covers issues including finance, eco-
nomics, hydrology, climatology, law, politics, physics, chemistry, meteo-
rology, etc. It is easy to see that even without the language and time
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barriers, it is a great challenge to be an expert in all of the relevant
issues.

All of these constraints have an influence on the outcome of the meet-
ings, and developing countries tend to feel cheated by the final result.
Even if a negotiated outcome represents the stated position of develop-
ing countries, since these positions are likely to be poorly developed be-
cause of the constraints that give rise to the hollow negotiating mandate,
the final outcome is perceived as unfair. This is very important, since the
sustainability of negotiation outcomes depends not only on the satisfac-
tion of substantive and procedural interests but also on the satisfaction
of psychological interests.>?

Non-institutional pathways for influence

The non-institutionalised ways of influencing the climate change negotia-
tions include the following elements.

Forming different organisational forms to increase leverage

Since 1964 developing countries have had the G-77 as a negotiating body
within the United Nations. They also have a number of regional caucuses
to represent their interests. The power of these bodies lies primarily in
their success in opposing ideas coming from other parts of the world;
they are far weaker in terms of suggesting new ideas. The lack of pro-
posals coming from various negotiating blocs can be attributed to what
the author terms “‘handicapped coalition-building power”’.

The handicapped coalition-building power

In order to build a strong coalition in the developing world, countries
need to be able to come together and develop a strong strategy, sup-
ported by good science and political will, if not public support. However,
when a number of different developing countries coalesce to discuss their
position, they are faced with a difficult challenge: pooling together the
contradictory and vacillating ideological frameworks and the sustainabil-
ity dilemmas makes it challenging for negotiators to come to a common
and constructive framework of ideas on which to base their negotiating
position. Aggregating poor and inadequate science does not lead to bet-
ter scientific insights; this is especially problematic since the G-77 level
has no think-tank comparable to that of the OECD.

Further hindering efforts at strong coalition positions are apathy and
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helplessness. There is poor staying power which hampers intersessional
work. In sum, the unification of abstract, diplomatic and qualitative in-
terests implies that the policy content for the common G-77 position is
largely rhetorical. Compounded by a lack of resources to meet and de-
velop common positions, the result is that developing countries will be
handicapped in terms of their ability to create and maintain strong nego-
tiating blocs.

The handicapped negotiation power

The hollow mandate and the handicapped coalition power together add
up to a handicapped negotiating power. The hollow mandate leads coun-
tries to adopt a ‘“‘defensive strategy’, where negotiators improvise, op-
pose proposals from the North rather than propose their own, vacillate
from one ideological position to another, see issues holistically, feel
cheated by the negotiation results and are vulnerable to side-payments.

The lack of good leadership also hurts developing countries’ ability to
influence the climate negotiations. As a result, the G-77 is highly sus-
ceptible to divide and rule through the use of the word ““voluntary”, side-
payments and punishments in other fields. In addition, the fear among
fast-industrialising countries that they will soon have to take serious, bind-
ing measures acts as an additional constraint to the group as a whole.

On occasion, developing countries may use a constructive strategy.
There are many risks in such a strategy. For example, such strategies
often suffer from a lack of legitimacy, since they have not been exten-
sively discussed domestically. If these positions are articulated and nego-
tiated poorly they may be picked apart by other negotiators and lead to
a compromise text that scarcely resembles the original idea. One prime
example is the Brazilian proposal on the Clean Development Fund. It
was originally conceived as a way to channel fines paid by non-complying
developed countries to developing countries, but through the process of
negotiation was transformed into the Clean Development Mechanism
which allows developed country investors to invest in developing coun-
tries in return for emission credits.

Ultimately, this handicapped negotiating power — the product of the ele-
ments discussed above — has severely hampered the ability of the South
to participate effectively in solving modern environmental problems, as
signalled by the North, including climate change. The potential outcomes
of negotiations between such brittle, threadbare and defensive strategies
of the South, when pitted against the realist constructive strategies of
the Northern countries, are likely to be symbolic, controversial and/or
forced decisions. To the limited extent that the other party has poorly
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articulated constructive strategies, the decisions will tend to be ‘“non-
decisions” or ‘“‘decision-less’ decisions, which have little impact on the
implementation of policy.

Garnering media attention

In order to garner media attention effectively, countries need to have
a combination of substance and procedural skills. At the international
level, if a country is uncertain of its content and its argument it is not in
a position to be proactive and hold press conferences with the media to
gain its support for the national position. While most developed countries
hold press conferences, individually (e.g. the United States and Japan) or
within their formalised groups (e.g. the European Union), the developing
countries are less forthcoming in holding such meetings. The small island
states are sometimes more effective in getting press, but even so their in-
fluence on the international media remains marginal.

Lobbying/mobilising constituencies

There is limited use of lobbying during the formal sessions of the ne-
gotiations, but even less during intersessional discussions. This is largely
due to the volume of meetings within international environmental policy-
making: the handful of developing country negotiators who do cover cli-
mate change may simply get papered out of the process.

Increasingly disenfranchised

When the climate negotiations began in 1990, the author naively thought
that developing countries would be able to catch up with the developed
countries in terms of understanding the ramifications of the issue. How-
ever, as the years go by, it seems that they understand less and less the
complexity of the problem, and with each new round of the negotiations
there are new challenges to developing countries that further exacerbate
existing ones. The result is that they are increasingly disenfranchised
from international governance for sustainable development.

With sustainable development problems such as climate change, where
costs and benefits are not evenly distributed, the lack of resources and in-
stitutional frameworks for constructing negotiating positions in develop-
ing countries makes it more difficult for them to protect their own inter-
ests at the international level.

Moreover, this trend is set to continue, if not worsen. The process of
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international environmental negotiation is only going to become more
complex and challenging. The law on climate change is continuously be-
ing revised, and not just at discrete moments such as at the negotiation of
the FCCC and the Kyoto Protocol.** Diplomats who think they can sim-
ply focus their energies on the moments during which the major negotia-
tions are being held to protect their interests are mistaken. In order to
identify and defend their interests effectively, countries will have to be
continuously alert and participate in all the intersessional discussions as
well as actively engage in the informal meetings in corridors and with
friends of the chair.

What are the implications of developing countries’ disenfranchisement
for international law? If such trends continue, law will become less legiti-
mate as procedural fairness is undermined. If instruments and mecha-
nisms are adopted on an ad hoc basis and not on the basis of a consistent
application of legal principles, as is now often the case, the risk of illegiti-
macy becomes even greater. All of these problems decrease opportuni-
ties for real environmental problem-solving, and consequently all coun-
tries lose. Indeed, the long-term success of international regimes and
treaties for sustainable development, including climate change, will be
hampered by the growing frustration of the South and the North.

The frustration of the South is because it is unable to prepare and
negotiate effectively and hence unable to implement adequately its com-
mitments under international agreements. This is further exacerbated by
its perception that the status quo between countries is being maintained
through the international problem-solving processes. It is evident from
their negotiation strategies that states are behaving not as atomistic ac-
tors but are taking action in relation to other countries; i.e. their argu-
ments are based on their analysis of how decisions will affect the relative
positions of countries. Meanwhile, new precedents are being created that
may take multilateral treaty design in the completely wrong direction.
Failed processes are becoming institutionalised, and increasingly devel-
oping countries are being socialised into accepting positions that are not
“possible” for them to accept. The normative function of law is being
marginalised.

If the international system is to become more legitimate and more fo-
cused on solving problems, it needs to take cognisance of the challenges
facing developing countries and accordingly work to facilitate and en-
hance their full participation in the process rather than their disenfran-
chisement. Even in the event that a few countries like China and India
are able to make the leap forward as fast-developing countries, the rest
of the developing countries will still continue to face serious challenges
in the international negotiating arena.
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In tension: Enfranchising
initiatives in the face of
aggressive marginalisation

John W. Foster

Introduction

This chapter examines the role of non-governmental organisations
(NGOs) in various international debates on systemic and structural issues
which affect sustainable development policy. It focuses on two theatres,
one regional and one multilateral, in which civil society organisations en-
gage with governments and with representatives of the private sector.

Given the significance in the past decade of international trade, invest-
ment and intellectual property agreements, the first theatre is that of the
inter-American regional negotiations in these areas. In particular, the
chapter focuses on the activities, successes and failures of the Hemi-
spheric Social Alliance (HSA), a network of labour-based, environ-
mental, peasant and indigenous networks, mobilised to participate in
discussions about globalisation taking place within the negotiations of
the Free Trade of the Americas Agreement and the broader ““‘cumbre”
of Summit of the Americas process.

Development financing and the international institutions which shape
policy continue to define many of the limits of sustainable development.
The second theatre examined in this chapter is that of the UN Financing
for Development process (FfD) (for a full discussion of this process see
Herman, chapter 7). In the case of the FfD, the NGO actors include the
International NGO Facilitating Group, the New Rules coalition and a
number of other alliances, individual organisations and networks.

This chapters examines the role of NGOs in debates about globalisa-
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tion by looking at these two specific examples. More broadly, it discusses
the impact of globalisation on the NGO sector, which has been marginal-
ised due to a ceding of national sovereignty to the international system;
offers some suggestions for future enfranchisement of NGOs in global
governance; and finally comments on the need for a broader global gov-
ernance agenda in order to ensure more meaningful engagement of
NGOs.

Given the confusion and overlap in the many discussions and defini-
tions of NGOs, it is appropriate that this chapter begin with a brief treat-
ment of who, exactly, these actors are. In considering the place of NGOs
in the context of the problem of enfranchisement, this chapter takes a
pragmatic approach. Given that much of the terrain is populated by a
shifting spectrum of organisations, in the case of the FfD it focuses on
those ‘“‘organisational particles” of NGOs which tend to be found in the
halls of the United Nations, its various bodies and agencies and/or peri-
odic events relating to the governance of international financial institu-
tions. To distinguish them from the broader constituencies of civil society
organisations, of which they are essentially a subset, the chapter simply
asks ““do they have a mass base”? Are they a movement? Thus, from an
organisational point of view, the International Confederation of Free
Trade Unions (ICFTU) is a social organisation and not an NGO. Oxfam,
Greenpeace and a Ugandan women’s centre are NGOs.

In the case of the HSA, the constituency at a regional level includes
a few region-wide organisations, like the regional trade union body of
the ICFTU, ORIT (Organizacién Regional Interamericana de Trabaja-
dores), but is primarily defined by the membership of national-level coa-
litions which vary considerably in coverage and strength.

It should be noted that in many cases of international policy-making
for sustainable development, the non-governmental players include coali-
tions that span a whole series of sectoral definitions. Within the United
Nations these actors have traditionally been identified by their so-called
“consultative status”, which arises from the way they are accredited to
the United Nations. However, the great diversity of actors covered in
this description shows that this nomenclature is no longer sufficiently de-
scriptive. Even the term ‘‘civil society organisations’ is a rather plastic
one, representing varieties of bodies which are hardly monolithic in pur-
pose or form.

For all of these reasons, this chapter, for purposes of further mapping
the terrain of NGOs, has narrowed the purview significantly. It draws
upon the approach of Jan Aart Scholte of Warwick University, who ap-
proaches global civil society in the context of the ongoing evolution of
global governance and global rule-making, defining it essentially as those
bodies engaged in the debate and often struggle over the rules.! Thus a
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sports association or gun-owners’ club may on occasion be engaged in
global civil society when the debate focuses on international standards
for tests for ““‘doping” or transborder transport of personal weapons.

The ceding of sovereignty: An overall problematique

The creation of the World Trade Organization (WTO) and its associated
agreements, as well as the further development of regional trade organi-
sations like the North American Free Trade Area (NAFTA) and the ill-
fated attempt at a Multilateral Agreement on Investment, have catalysed
a series of threats to the ability of governments and multilateral govern-
mental bodies to pursue sustainable development adequately. In a num-
ber of cases and sectors, the ability of national and subnational demo-
cratic jurisdictions to regulate for sustainability, to govern the nature
of investment and resource use in their areas, has been limited by the
ceding of sovereignty to transnational trade, investment and intellectual
property regimes. The result of this ceding of sovereignty is tantamount
to the disenfranchisement of electorates in general and the marginalisa-
tion of specific groups of organised civil society, including environmental,
labour, peasant, indigenous and other associations and unions.

The development of the WTO, its components like the regime on
Trade-Related Aspects of Intellectual Property Rights (TRIPS) and coin-
cident developments of regional trade and investment pacts represent
perhaps the most publicly known terrain of battle between those who
feel disenfranchised and the aggressively advancing claims of relatively
opaque institutions and their clients. There are many other examples,
some of which will be examined later on in this chapter.

Much attention has been devoted to the procedural aspects of the rela-
tionship between civil society and these trade and investment negotiating
processes, agreements, implementation and supervision. Despite the at-
tention, relatively modest change has occurred. Such change as has oc-
curred has been largely due to ‘“‘shocks to the system”, either as a re-
sult of developing country coalescence, popular pressure — including
e-mobilisation, demonstrations and direct action — or a combination of
the two. The collapse of the proposed Multilateral Agreement on Invest-
ment (MAI), the blockage of ““fast-track’ negotiating authority in the US
Congress, the collapse of the Seattle Ministerial and frustration of the
Cancun Ministerial are well-known “moments’” where civil society has
managed to slow the process of this ceding of sovereignty, or what the
author also calls ““aggressive marginalisation”’.

Although a good deal of debate in various quarters focuses on trade,
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arguably investment and investment provisions are even more important.
While the global MALI fell apart, investment provisions of a similar char-
acter are inserted in bilateral and regional accords continually. Perhaps
most egregious, from the point of view of many civil society organi-
sations, was the creation of the ‘investor-state’’ mechanism in the
NAFTA regional agreement, permitting corporations to sue host states
for damages from alleged ‘“‘expropriation” injuring present or even fu-
ture returns.

These developments represent a rapid extension of regimes that extend
and deepen the reach of commercial law and procedures. In this respect
they have a marginalising effect on existing human rights, environmental
and labour agreements. They have a wide-ranging and, apparently, irre-
versible effect on national sovereignty and on policy autonomy of gov-
ernments. In this respect, they can threaten constitutionally protected
legislative “space’ and reduce the autonomy of national and subnational
democratic processes and accountability.”> They may have a significant
‘“chill”” effect on future democratic policy choice.

Further, despite broad claims in preambular portions of the mandate,
the WTO was constructed outside a direct relationship with the United
Nations and outside the framework of the hard-fought and extensive
treaty-based norms on human rights, environmental protections and la-
bour standards which find their home in the United Nations and its
Charter.

In procedural terms, the trade and investment negotiations and the
WTO itself are characterised, in general, by exclusive processes and
secrecy. They privilege certain participants (government technocrats,
trade and investment lawyers and corporate representatives) and mar-
ginalise others (parliamentarians, civil society organisations, the general
public and, to some extent, the press).

In recent years even the physical meetings of these bodies have be-
come increasingly difficult to access, convening at isolated and highly de-
fended locales. The Cancun WTO Ministerial took place on what is
essentially an island, with a carefully and fully defended perimeter. The
most recent Summit of the Americas occurred in the colonial fortress
city of Quebec with tens of thousands of police and security. Similarly,
the most recent FTAA Ministerial occurred behind aggressive police
lines in Miami. Both resulted in confrontations with popular mobilisa-
tions, arrests and violence.

These practices and the ensuing aggressive marginalisation have elic-
ited a strong negative and multisectoral reaction among some parliamen-
tarians, writers and cultural figures, civil society organisations (CSOs)
and social movements and some NGOs. The response has been focused
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on the active disenfranchisement of national policy-making through the
ceding of sovereignty; the opaque and secretive procedures characteristic
of trade and investment negotiations; the preferential access accorded
some actors, and coincident marginalisation of others; and the isolation
of these processes from the broader forums, norms and Charter account-
ability of the United Nations. With respect to the final factor contributing
to disenfranchisement, as Willetts puts it, the WTO ‘stands out as a devi-
ant organisation in many ways. It is not a UN specialised agency. It does
not have a normal policy making structure. It does not have any formal
engagement with non-governmental organisations, beyond public rela-
tions outreach.”?

Indeed, these characteristics raise the question of whether, in fact, it
is the United Nations itself that is disenfranchised.* As the WTO asserts
the pre-eminence of trade and investment negotiations and accords, and
the Bretton Woods institutions (BWIs) coalesce through policies which
encourage and support coherence with WTO rules, the “space” for effec-
tive debate on economic governance on the part of the United Nations
or agencies like UNCTAD is more and more restricted. The relative
lack of transparency in the WTO and other regional and bilateral trade/
investment negotiations together with their increasingly complex, multi-
layered and intrusive nature marginalise those not directly participating
or consulted (largely the private sector).

The agents of this institutional disenfranchisement are governments
which prioritise, or simply permit, the rapid extension of mandate on the
part of trade ministers and their officials, the WTO itself from its founda-
tional delinking from the UN system and the participating governments
which connived in what can be viewed as a violation of their Charter
commitments. The implications of this disenfranchisement for NGOs
and the broader CSO universe are manifold and at the base of skir-
mishes, battles and ongoing alienation.

The WTO is embodied in a continuing organisation, a secretariat and
a decade’s history of (much-debated) procedures and practices. The ex-
panding range of specific agreements — TRIMs, TRIPs, GATS, etc. —
together with the variety of regional trade and investment agreements
and the plethora of bilateral negotiations present a complex and often
rapidly moving challenge for those concerned about their direction and
potential impact. Nevertheless, CSOs have shown considerable gains in
their capacity to challenge and, in cases like the Cancun Ministerial,
have forced modifications in the inter-state and corporate agenda.® The
following section will turn to specific examples of civil society’s response,
as illustrated by the HSA campaign against the Free Trade Area of the
Americas (FTAA).
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The FTAA: A regional agreement with global implications

The civil society and NGO response to the proposed FTAA involves re-
gional rather than global institutions, and has been embodied in cross-
sectoral rather than simple NGO alliances. Nonetheless, it is relevant to
the project of this volume in that it represents forms of disenfranchise-
ment in other trade and investment negotiations at the global level.

The negotiating modalities for the FTAA are one of three overlapping
and linked hemispheric processes which engage all but one of the coun-
tries (Cuba) of the Americas. The trade negotiations exist alongside the
periodic Summits of the Americas and parallel to the continuing pro-
cesses of the Organization of American States. The latter organisation,
taking several pages from the experience of the UN Economic and Social
Council, has developed rubrics for legitimising and regularising liaison
with NGOs in the Americas. Neither the summit process nor the FTAA
negotiating process has ventured nearly as far.®

Among CSOs there are two streams of response to the FTAA discus-
sions to be noted, which generally may be described as “‘insider’” and
“outsider”. The first group of networks represents organisations receiv-
ing assistance from major institutional and official funders (US founda-
tions and the US government, among others). This group emphasises di-
alogue with negotiators and has undertaken consultative processes with
broader groups of NGOs and other social forces, such as those mobilised
by Participa (based in Chile) and FOCAL (a Canadian government-
supported research centre) prior to the Quebec Summit of the Americas.
This ““insider”” group of networks has emphasised an iterative response
to the official agenda, with the development of proposals for extension
or amendment thereof. In some cases members of these insider NGO
groups serve on national delegations, offering input and legitimacy to
state negotiating positions.

The second group represents some popular mass movements (in la-
bour, farm and indigenous sectors), critical research, environmental, hu-
man rights and development assistance NGOs, women’s organisations
and national coalitions or platforms organised either against the preced-
ing NAFTA or for engagement with the FTAA process. Key organisa-
tions, like the Reseau Quebecois sur la integration continentale (RQIC),
Common Frontiers (English Canada), Alliance for Responsible Trade
(ART) in the United States and the Red mexicana al frente de libre
comercio (RMALC) in Mexico, were joined by labour-based, environ-
mental, peasant and indigenous networks in such countries as Brazil,
Bolivia, Ecuador and a number in Central America. Organised in the
HSA, this group of networks has sought policy engagement but also chal-
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lenged national governments and resisted the overall negotiating project.
The HSA has developed several successive examples of a comprehensive
alternative project for the Americas.

Institutionalised pathways

Focusing on the trade and investment negotiations, which have been dis-
tended due to inter-state disagreement and the shifting balance of
forces in the WTO and trade and investment discussions globally, it is
clear that there are fundamental problems at the level of institutionalised
pathways. Specifically, although institutionalised pathways provided ways
to participate, this should be distinguished from the ability to influence
these negotiations, which was not always possible. To illustrate this point,
the FTAA negotiators undertook two initiatives with regard to civil soci-
ety input, creating a civil society committee composed of national repre-
sentatives to consider what might be done, and establishing a ‘““mail-box”
which would receive comments, proposals and critiques. At a national
level practice varied extensively, from totally exclusive to briefings and
consultations at a ministerial or subministerial level. Both initiatives
were greeted with significant scepticism on the part of the HSA and its
members, and somewhat greater interest on the part of the “insider” net-
works. A recent official evaluation of consultative experience in Canada
elicited the response from the leading anti-FTAA coalition that informa-
tion provision was still inadequate, consultation on agenda lacking, offi-
cial response in detail to CSO submissions absent and evidence of sug-
gestions and proposals being taken on board non-existent.

Policies and proposals

The preparation of studies, critiques or alternative proposals was initially
hampered by the obscurity of the official process. Negotiating texts and
national official proposals were secret. Secrecy makes it extremely diffi-
cult to undertake effective lobbying or public education. In the case of
the NAFTA negotiations, civil society groups used the relatively porous
official channels of the US Congress to elicit information on negotiations
that was blocked officially in Mexico and Canada. Civil society coalitions
of all stripes, dealing with the FTAA negotiations and the Summit of the
Americas, demanded they be made public and succeeded in eliciting a re-
sponse. Prior to the Quebec Summit of the Americas, a commitment was
made to release a draft text. This, in turn, led to further demands which
would make such a release useful; for example, timeliness and inclusion
of country-specific identification of proposed amendments, additions or
deletions. These issues remain.
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Nevertheless the HSA continues to revise and renew Alternatives for
the Americas.” Three of its North American precursors have published a
joint work on Lessons from NAFTA® and constituent or allied groups
continue specialised work on issues like intellectual property.

Voting, membership and procedural rights

At least one constituency — the private sector — has a recognised ongoing
forum and relationship with the official process. The business forum often
meets parallel to and close to the official sessions. Messages from one to
the other are normal. Neither CSO grouping has anything like voting,
membership or procedural rights. Consultative sessions involving the “in-
sider” group and some members of the “outsider’” group have, on occa-
sions like the Quebec Summit, been organised at the initiative of host
governments.

At the 1999 trade ministers’ meeting in Toronto, Canada, the Canadian
government agreed to facilitate a meeting of the CSOs adjacent to the of-
ficial sessions and the business forum; to encourage and participate in a
session where more than 20 of the ministers met for a morning session
with approximately 200 civil society representatives to hear their ques-
tions and proposals and respond in some measure; and to provide some
funding to support these activities. This type of initiative has not been re-
peated with the HSA. Attempts on both sides to reach agreement to
meet at a high level at the Quebec Summit failed due to issues presented
by the high-security approach of the organisers. CSO representatives re-
fused to cross the militarised cordon, officials refused to come outside it
and agreement could not be reached on a neutral mid-point.

By 2003 the balance had shifted extensively. At a macro level, the
election of new governments in Brazil and Argentina and a sympathetic
government in Venezuela altered the play of interests, marginalising
Mexico to some extent as a leading advocate of integration and parrying
US ambitions from time to time. With regard to civil society the shift em-
powered, relatively, social forces allied in the HSA.

At the 2003 Trinidad negotiating meeting, Brazil included civil society
representatives in its delegation, rupturing, to some extent, the tissue of
secrecy and the traditional power relations in negotiations. The Cana-
dians, previously posing as leaders toward transparency and curtseying
in the direction of civil society, protested against the initiative. Another
frontier had been traversed.

Reporting

While the lack of transparency makes systematic monitoring of govern-
mental proposals and positions difficult, NGOs have contributed exten-
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sively to the overall movement by critical study of which negotiating texts
become available through a so-called technical team of the HSA. Given
that some NGO personnel also double as governmental advisers, the
level of analysis and detail possible is considerable. Further, some NGOs
have provided detailed sectoral analysis, as for example the extensive
studies on intellectual property agreements from the Quaker UN Centre,
and the ongoing critiques of the same accords by Medecins Sans Fron-
tiers. Further, NGOs and NGO research centres, including the Institute
for Policy Studies (United States), Development GAP (United States),
KAIROS (Canada), trade union researchers and allied academics in
Quebec, Mexico and the United States with similar sources throughout
Latin America, have provided detailed analysis of the experience and
effects of previous relevant agreements, including Lessons from NAFTA.
Despite this continuing and growing commentary and the alternative
policy proposals based upon it, occasions for serious debate with govern-
ment policy-makers are few, although some national parliamentary bodies
have taken note. The institutionalised pathways for influence therefore
remain limited.

Non-institutional pathways

Because the HSA is not a strictly NGO alliance, and because in countries
like Brazil and Bolivia it can connect with significant broad-based social
movements, it has had some success in effecting influence through non-
institutional pathways. Further, the single government excluded from
the FTAA process, Cuba, has sponsored large annual conferences for ac-
tors throughout the hemisphere to assist them in planning strategies and
deepening organisational links.

The HSA has organised a hemispheric campaign against the FTAA in
dozens of countries, with varying impact. In some countries, like Brazil,
this involved a non-governmental plebiscite with millions of participants.
In others it has involved conferences, demonstrations and media cam-
paigns. The HSA has also worked in league with the World Social Forum
to extend its social base and linkages with other mass movements and
NGOs, including, for example, lawyers’ groups concerned with the legal
implications of the trade and investment proposals. In addition, the HSA
also sponsored a forum of ideas and proposals adjacent to the Quebec
Summit of the Americas.

Direct action, including the more than 60,000 who marched against the
Quebec Summit, the thousands who tested the perimeter of the Miami
Ministerial and a variety of national engagements, has been a significant
dimension in CSO strategies. Despite continued advocacy by a diminish-
ing number of governments (the Canadian negotiators continued to press
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for the FTAA in 2005, and the Caribbean governments wrote collectively
to the Brazilian and US co-chairs regarding restarting the process), the
FTAA appeared to be a dead letter as hemispheric chief executives gath-
ered for the 2005 Summit in Mar del Plata, Argentina. A largely opaque
and exclusive negotiating process, dominated by ‘“‘true believers’ in neo-
liberal doctrine, quite impermeable to alternate approaches, had failed
its sponsors. Its characteristics have been representative of a number of
other international trade, investment and intellectual property negotia-
tions. Unlike many other regional negotiating processes, the FTAA elic-
ited a sufficiently large civil society reaction that this response, combined
with powerful political factors in MERCOSUR, Venezuela and a num-
ber of other countries, stymied the ambitions of the United States and
Canada.

Engaging financial resources and institutions: Systemic
issues for enfranchising NGOs

The history and accomplishments of the Monterrey Financing for Devel-
opment (FfD) process are evaluated by Herman in this volume. The
process is an extremely important one to consider from the perspective
of NGOs, as it embodies a case where efforts were made to amplify insti-
tutionalised pathways as well as to engage a more comprehensive group
of institutional players (and their national ministerial sponsors) in the
overall process.

Institutionalised pathways

Early in the FfD preparatory process, a parallel CSO (largely NGO) pro-
cess was initiated by Mexican host groups. This process embodied two
overlapping structures, a Mexican host committee which encompassed a
wide variety of Mexican NGOs, with a significant proportion of its base
coming from women’s organisations and the RMALC, which included
independent labour, environmental and human rights organisations. This
host committee created an International Support Committee (ISC) com-
posed of representatives from Northern and Southern NGOs chosen at
caucus meetings of NGOs during the New York preparatory process. Un-
like the 2005 Millennium+5 Summit session of the General Assembly,
the preparatory process for FfD included facilities for the participation
of non-governmental “‘stakeholders” from both civil society and the pri-
vate sector. The ISC and the Mexican host committee prepared the
Global Civil Society Forum prior to the Monterrey conference, assisted
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in organising civil society presence at the conference and developed (see
below) a process for nominating participants in the various preliminary
and conference roundtable processes.

Voting/membership

In terms of simple access to the meetings, the rules of the FfD were fairly
permissive. As noted in Herman’s chapter, the United Nations used its
existing consultative-status framework on the NGO side and engaged
business participants in spite of a lack of equivalent institutional frame-
work or precedent.” Further, building on prior UN global conference
experience, the credentials for NGO participation in Monterrey were ex-
tended to a broader range of groups, and were quite simple in applica-
tion. (The issue of access to US or host-country visas for some Southern
participants was more daunting than that of access to the United Nations
or the FfD process itself — a noteworthy obstacle to participation.)

An additional important factor was the work of UN staff in the Depart-
ment of Economic and Social Affairs (DESA) in engaging with NGOs,
not only through the able facilitation of the contact point, but on the
part of the staff and lead functionaries as a whole. The establishment
and maintenance of open lines of communication and provision of rela-
tively timely information established trust levels that smoothed poten-
tially difficult relationships.

Although difficult and time-consuming to access, the United Nations,
through the FfD process, provided some limited funding to the NGO
process, and the UN’s Non-Governmental Liaison Service facilitated the
participation of a number of Southern NGO participants. As mentioned
earlier, some governments provided access to meetings by building on
previous global conference experience and including NGO or other CSO
members in their national delegations. Others, reversing previous good
practice, did not.

Concern regarding security and potential clashes with security forces
preoccupied NGO organisers, and an initiative was taken to engage the
state governor (later Federal economy minister), who responded rela-
tively positively and made a point of attending one of the NGO forum
plenary sessions with members of his staff. Although trust levels were
probably fairly marginal, the face-to-face meeting and the attendance in
person probably defused potential confrontation.

Opportunities for proposing policies

As noted, the FfD preparation embodied several innovations in the offi-
cial process, and these implied active NGO representative participation.
But how was such participation to be assured? The Mexican host NGO
committee and its sister ISC took on this task. These bodies developed
criteria for soliciting nominations (including gender, region, sector, dem-
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onstrated interest/experience in the issues, etc.). A broad ‘“‘call” was
undertaken via electronic and paper channels.

Although the process resulted in a high level of engagement, factors
such as more time and money would have enhanced the process and re-
duced strain. Given that the process was relatively new, both the UN staff
and NGO committee members would have benefited from more time to
clarify fundamental issues, including how to evaluate the quality of the
NGO proposals, whether proposals were subject to debate, whether sug-
gested participants were nominations or appointments and how to gauge
the relative power of the DESA staff or bureau to negate or modify the
work of the NGO committee. Time lines were tight, particularly given
the increased difficulty and time-consuming nature of obtaining visas
and travel tickets for many Southern nominees.

With respect to funding, the NGO committee had virtually none, liv-
ing on anticipation and e-mail. The tiny staff capacity of the two NGO
bodies was exploited radically, and telephone or in-person meetings
were restricted, with decision-making often based on piggy-backing on
other events and requiring a high level of trust. In the end, criteria were
applied, decisions were taken and more than 80 participants were se-
lected for proposal to roundtable seats. Anticipated difficulties with com-
peting or transcending DESA nominees erupted, but to a lesser extent
than feared.

A further and instrumental role played by the NGO committee was
preparation of the participants in the roundtables, which were an impor-
tant component of civil society’s overall input. The Global CSO Forum,
in which most but not all of the potential presenters to the roundtables
participated, resulted in a declaration which provided an overall orienta-
tion to NGO participation in the conference, with a clear critical com-
mentary on the pre-existent conference declaration. The NGO commit-
tee drew the more than 80 presenters together, organising them in
roundtable-specific caucuses. The caucuses then worked to share policy
priorities and coordinate agendas for presentation and, in some cases,
for mutual support. This process, although last minute and under consid-
erable pressure of fatigue and linguistic and other differences, contributed
to a common agenda for a number of the roundtables and an exercise in
mutual reinforcement.

Responding to proposals

Although the preparatory period for Monterrey provided opportunity for
NGO and private sector input through the hearings held early in the pro-
cess and for the usual lobbying and side events during preparatory meet-
ings, the finalisation of the agreed official conference declaration caught
some NGOs by surprise. A number had calculated that, as in several
prior global conferences, there would remain space for debate and advo-
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cacy at the event itself, which was not the case. There would be no fur-
ther debate on the text; no square brackets going into Monterrey! This
process aspect, as well as the balance of content in the actual document,
contributed to a sharply critical stance by the Global CSO Forum and in
many of the press comments made by members of the Mexican NGO
host committee and the ISC.

The FfD conference did, however, provide some avenues for continu-
ing the debate, dubbed “‘staying engaged”’, which many of the NGOs who
participated in Monterrey pursued. The Mexican NGO host committee
and the ISC worked to ensure NGO representation in the roundtables
provided at the high-level meeting of the UN Economic and Social Coun-
cil, the BWIs and the WTO that followed Monterrey in 2002. Ultilising
the broader caucus of NGOs present at that time in New York, the com-
mittees closed business and sought support for a new mandate for the In-
ternational Facilitating Committee on Financing for Development or
IFG. This new group included a number of representatives of key sec-
toral organisations, such as women, religious, labour, social and develop-
ment research organisations, and developed a strategy to open up its
membership with an eye to regional representation. The IFG has since
acted as an informal interlocutor with the FfD office that emerged within
DESA, continuing to nominate participants for CSO hearings and for the
2003 General Assembly informal session and the 2004 high-level meeting
with ECOSOC, the BWIs, the WTO and UNCTAD.

Reporting

Monitoring state actions and follow-up to ECOSOC and General Assem-
bly dialogues is limited by two main factors: one having origins within the
international system, the other within NGOs in general. In terms of inter-
national policy-making, the way sessions are recorded and records kept
in the UN system makes it very difficult for the untrained observer to as-
certain whether and to what extent any NGO proposals or critical advi-
sories have been taken on board. If one of the marks of successful policy
consultation is that the parties can identify what impact they have had,
the FfD follow-up process still has a good distance to go. As noted ear-
lier, the major limitation of NGO participation and influence was the
lack of resources to assure dedicated staff time, monitoring and report-
ing. This is a fundamental obstacle, with considerable consequence.

Non-institutional pathways

The Mexican host NGOs and social movements were most successful in
affecting press and media coverage of both the NGO global forum and
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NGO points of view on the official Monterrey conference. The terrain, at
least for the national press and radio, was fertile given the number and
variety of Mexican media outlets. The Mexican NGOs secured the ser-
vices of an NGO with considerable experience in working with the do-
mestic press. However, it is worth noting that internationally press cover-
age was much less successful.

The press coverage successfully raised questions about the negative so-
cial and economic effects of globalisation. More importantly, the arrival
of a large international presence in Monterrey was used by local social
organisations to sound alarm and give visibility to the tragic and violent
deaths of dozens of women employed in maquiladora plants on the fron-
tera norte of the state of Nueva Leon. There were attempts by Mexican
anti-globalisation forces to mobilise various constituencies in a parallel
series of seminars and assemblies and street demonstrations in the city
centre and near the conference. There were also attempts to maintain
contact between NGOs inside the perimeter of the conference and those
organising outside to explore the benefits of coordinated action. By and
large, the forces involved were too small or dispersed and the difficulties
of transperimeter communication too great to achieve anything compar-
able, for instance, to the sizeable and high-impact popular mobilisa-
tions that occurred around the Cancun WTO Ministerial in 2003. An ad-
ditional factor affecting the use of non-institutional pathways to exercise
influence was the relatively conservative political atmosphere in Monter-
rey, and the surrounding state of Nueva Leon. Moreover, the distance
from Mexico City made it less likely that constituencies with a base there
would be able to make the journey.

Prospects

“Yes, we can speak now, but is anyone listening?”’
John Clark, project director, Cardoso High Level Panel

A number of NGOs and NGO networks such as the ecumenical and
Cooperation Internationale pour le Developpement et la Solidarité
(CIDSE) religious networks, the Social Watch, the Third World Network
and allied social movements — labour, women — took advantage of the
openings offered by the FfD process to elaborate their detailed critique
of the dominant ‘“‘consensus”’, whether “Washington” or “Monterrey”,*°
and various aspects of neo-liberal approaches to development. Both
World Bank and IMF representatives attended the Global CSO Forum
as resource persons and observers. High-level representatives of the
BWIs and WTO, along with government ministers, encountered NGO in-
put in detail in the roundtables at the conference. These encounters, at a
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less elegant level, have continued in an annual follow-up ECOSOC meet-
ing and in biennial General Assembly meetings. Nevertheless, as Herman
points out in chapter 7, the gravitational pull to Washington not only for
finance ministers but for finance-debt-aid-oriented NGOs remains, and
the WTO and trade ministers remain relatively in splendid self-imposed
isolation in Geneva, seeking ever more isolated locales for ministerial
conclaves.

Elements of mutual interest and support continue to exist for a
mechanism or forum which provides opportunity for review and discus-
sion of macroeconomic policies and their social and developmental con-
sequences, and for the exploration of alternative general and specific ap-
proaches. The United Nations, through the FfD process and related civil
society events, provided at least a ““teaser” of what that forum or mecha-
nism might be.

A number of iterative enhancements of occasions like the ECOSOC/
BWIs/WTO/UNCTAD high-level sessions and the biennial General As-
sembly sessions could be developed. The timing of events (before rather
than after World Bank/IMF meetings), the time devoted to events (more
than one afternoon or one day), the full participation at a high level of
the WTO, some measure of accountability reporting and enhanced facili-
tation and specific reporting could all contribute to more meaningful
meetings. At the same time the leadership of one or more countries in
ensuring higher-level participation and active advocacy by NGOs in cap-
itals might create greater interest.

Finally, the meaning and effectiveness of such comprehensive meetings
ultimately depend on the perceived, practical and legal relationship of
the associated institutions. Ultimately, only a change in the mandate of
the WTO and its legal relationship with the United Nations and the
enhancement of the mandates of the BWIs will permit comprehensive re-
views at the United Nations to have decisive effect on the direction and
practices of these organisations. In the meantime, as the preparatory pro-
cess for the FfD indicates, bringing about deeper operative collaboration
between staff and between country executive directors and UN missions
is not impossible. Leadership and persistence, as well as an occasion or
focus for engagement, are all essential.

Civil society and the global governance agenda

“Hence the paradox — that while the substance of politics has become globalized,
the process of politics has not. Its principal institutions — elections, political parties
and parliaments — remain firmly rooted at the national level.”!!
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Despite the fact that many NGOs engage at times with issues of global
governance, and that the number of them is growing, relatively few
have, until recently, made global governance central to their mandate or
priorities. There is evidence that this is changing. In part this shift may
be a result of positive experience in creating new agreements and institu-
tions (see below). Yet it is also a reaction to the increasingly intrusive im-
pacts and implications of the trade and investment regimes.

A number of new initiatives wrestling with various aspects of global
governance have emerged since the turn of the millennium. Some —
including the Helsinki Process, the World Commission on the Social Di-
mensions of Globalization, the Eminent Persons Panel on Threats, Chal-
lenges and Change, and Reform of the International System — have been
initiated by governments or global institutions. Others — the International
Facilitating Committee on FfD, UBUNTU, the Finnish Network Institute
for Global Democratization, the Forum International de Montreal, the
World Civil Society Conference, the “Blue Mountain group”, the NGLS
initiative on the future of the multilateral system, the ECOSOC Reform
project of UNA-USA - have origins among NGOs and global net-
works.'? One of the most thoughtful recent studies, commissioned from
a leading NGO representative, was sponsored by the German foundation
Friedrich Ebert Stiftung.'® This volume will also contribute to the de-
bate. On a broader CSO level it can be argued that one of the main pur-
poses and potential impacts of the World Social Forum and its various
regional offshoots is the reform or reinvention of global governance.

The report of the Commission on Global Governance — Our Global
Neighbourhood — anticipated a process leading toward a world conference
on governance, and made an extensive series of proposals to that end.'*
Yet no UN conference on global governance has developed in the de-
cade following Our Global Neighbourhood. While eminent persons and
high-level panels produce mounting piles of reports and recommenda-
tions, they are often initiated without NGO input and are inconsistent
in terms of engaging NGOs and CSOs. They frequently lack clear follow-
up strategies and support. For example, the then Canadian Prime Min-
ister, Paul Martin, actively encouraged an informal expanded leaders
process — the so-called G-20 — but this has many of the same weaknesses
of other clubs of the “invited”.

At the initiative of Secretary-General Annan, the United Nations has
undertaken to engage the global private sector through initiatives such
as the Global Compact or visits to Davos retreats. However, the United
Nations has not developed an effective strategy for relating to the World
Social Forum, which is a public relations failure and a substantive trag-
edy. NGOs, national governmental and academic initiatives on the future
of global governance will undoubtedly continue, but lacking a focus, or a
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strategic process or occasion (a world conference or a series of General
Assembly or ECOSOC-sponsored sessions, for example), this is a very
one-sided and potentially cynicism-producing affair.

Cardoso and after

The report of the high-level panel on the relations of the United Nations
and civil society has the potential to advance the discussion of the role of
NGOs in particular and enfranchisement of CSOs in general. Its compre-
hensive survey of existing practices, together with its consultations with
various actors, provide useful background for a variety of research
initiatives.

Where is the Cardoso Panel likely to lead?'®> The Cardoso Panel re-
port released in June 2004, was put before the General Assembly along
with a report on implementation by the Secretary-General. The General
Assembly, despite some initiatives from Brazil and other delegations, has
not to date taken action on the Cardoso Report, and it was not integrated
into the process for the Millennium+5 Summit session in September
2005.1°

Cardoso Panel member Birgitta Dahl outlined the challenges the panel
had faced and sketched the orientation of its recommendations. She
noted that the panel argues for three paradigm shifts.

e From an institutional focus and culture which is essentially inter-state
to a much more inclusive and flexible approach emphasising multi-
stakeholder, inter-constituency and networking initiatives, extending
well beyond the UN’s history as a convening forum.

e A greater focus on country-level alliances and coalitions responsible
for implementing the Millennium Development Goals and much else,
with UN country-level facilitation. The objective is to ““get things done”’.

¢ Addressing ‘“democratic deficits”, for example reversing the perceived
marginalisation of parliaments and moving beyond the dominance of
foreign relations in the executive power within states. The panel will at-
tempt to find a way to engage parliamentarians more directly in the

United Nations, to give them a voice.

In overall terms, the panel’s report takes an approach that emphasises
inclusion, which focuses on accessibility and transparency in global gov-
ernance, with clearer roles for civil society and easier access for citizens
in general. Opening the United Nations to greater recognition of and re-
sponse to global public opinion is a logical consequence of this approach.

To implement such an approach will require opening the UN’s major
formal structures, and those processes which attract both high-level par-
ticipation and informal exchanges, roundtables, hearings and other initia-
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tives (see FfD). The panel has heard a good deal about global policy net-
works, and implementation of the report will mean trying to transform
the United Nations into one node in these networks. Indeed, the empha-
sis on partnerships in order to respond effectively to global challenges is
one proposed step to implement this new approach and develop a new
role for the United Nations. The proving ground for new partnerships is
likely to be efforts to achieve the Millennium Development Goals, yet
the United Nations should be seen as a body which promotes and cataly-
ses new partnerships in all aspects of its work.

As Dahl noted, the panel responds to what it perceives as a global
“democratic deficit” and recommends strengthening the global role of
parliamentarians by establishing the equivalent of global ‘“‘parliamen-
tary committees” on key global challenges.!” To these ends, the re-
port proposes some organisational changes, aiming to establish a cross-
institutional entry point and accreditation procedure lodged with the
General Assembly. It seeks a specific high-level office under the
Secretary-General to coordinate UN relations not only with CSOs but
with parliamentarians, business and others. It also recommends this sort
of strengthened liaison role at country level, stimulating and enabling mul-
tisectoral dialogue. Although the release of the report should be an occa-
sion for close scrutiny and active response by CSOs seeking to engage with
the United Nations, the report, like others of its kind, will have little im-
pact unless taken up by interested constituencies and finding some lead
UN agencies and support in some key national ministries. Since many
CSOs with a variety of mandates want an expanded say in UN bodies, the
recommendations of the Cardoso Panel provide an occasion which should
not be missed — to engage allies in considering ways to enhance engage-
ment with civil society in policy, decision-making, implementation and
evaluation.

A global inter-parliamentary committee focused on conflict preven-
tion, on the global HIV/AIDS challenge or on environmental crises may
be one way of translating the general proposals of the panel into a useful
mechanism for advancing the civil society conflict prevention agenda. In
addition, partnership can be an important element in responding to
global challenges of many types. However, it must be noted that there is
a great deal of ambiguity and ‘““looseness’ in much of the discussion of
partnership in UN circles. As Ann Zammitt points out in her useful and
wide-ranging study of UN-business partnerships, “if a common approach
to partnerships does exist, it seems to be ‘anything goes’”. For example,
there is little evidence to show that progress has been made on finding “‘a
common understanding for the scope and modalities of partnerships to
be developed as part of the outcomes of the World Summit on Sustain-

able Development”.!8
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Clarity about the different nature of various types of ‘“‘partner’ orga-
nisations and their objectives, interests and resources is essential. Clarity
of the relative power of different partners is as important in UN relations
as in gender relations. Zammitt argues that the current variety of UN-
business partnerships is unlikely to make a significant contribution to de-
velopment and may actually “be counterproductive”. She puts the em-
phasis on the transcendence of appropriate development objectives and
promotes a strategy of clear social and economic goals and a develop-
ment-centred economic framework within which partnerships may be de-
fined.'® Groups seeking to develop new partnership arrangements with
the United Nations for economic or social policy purposes should benefit
from Zammitt’s emphasis on the development context, the need for clar-
ity in roles and expectations and her detailing of the diverse ways in
which one sector — private business — has exercised extensive influence
in diverse aspects of the UN family.

In terms of other proposed mechanisms, the report avoids responding
directly to calls for a global people’s assembly or an ongoing global civil
society forum. It does favour continued sparing use of world conference
formats for global agenda-setting. While understanding and sharing many
of the reservations they might cite regarding a global parliament or peo-
ple’s assembly, the author would argue for consideration of options both
of a parliamentary assembly and an advisory civil society forum. The first
might be a significant step toward enhanced transparency and legitimacy
of global governance. The second could provide a forum for coalescence
of civil society priorities and pressure, and for the advancement of civil
society contributions to the reform of global governance.

In lieu of such initiatives, we are likely to see a multiplication of net-
works, so-called “‘global policy networks” or ‘“‘global problem-solving
networks”, producing high-quality, specialised and oft-ignored reports
with an unclear mandate arising from some or other institutional invita-
tion but lacking broad popular connection. Finally, the Cardoso Panel
Report (in Proposal 29) suggests leadership by the Secretary-General in
his capacity as chairman of the UN system coordination mechanism. It
suggests that he “‘encourage all agencies, including the Bretton Woods in-
stitutions, to enhance their engagement with civil society and other actors
and to cooperate with one another across the system to promote this
aim, with periodic progress reviews”. This proposal is suggestive. If the
Secretary-General were to initiate such encouragement, he would be
well advised to seek the opinion of diverse civil society sources, to review
issues that transcend organisational boundaries or come into conflict
among the agencies concerned and to engage civil society in both pro-
posals for further enhancement and evaluation of progress.
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Conclusion

Neera Chandhoke, in her consideration of the “limits” of global civil
society, reminds us that the “‘three sector” — state, market, civil society —
mode of analysis may be based on a false assumption regarding the
discrete nature of the three categories. She urges an approach that
keeps constantly in mind the diverse power relations, and cautions
against thinking which concludes that civil society actors, including

NGOs, offer a clear alternative to present governance approaches and

are autonomous of either states or markets.>® For example, to consider

the advocacy agenda for 2005 of Oxfam International without consider-
ing the relatively high-level access it has to the Blair-Brown govern-
ment would be inadequate. Similarly, to consider the action strategy of

Greenpeace without reference to the marketing potential of pictures of

bludgeoned seals in certain European constituencies would be inade-

quate. The transcendent explanation of stasis and frustration is prob-
ably not about the limitations and particularities of real NGOs and

CSOs but about the posture and agenda of the superpower and its

effects on its allies and satraps, and its effective direct and indirect “‘chill”

effect on the perception of opportunities by all actors. These cautions
may have much to do with why no global governance forum has yet
emerged. However, the experience of the past decade in alliance-building
for new agreements and institutions may indicate that the current stale-
mate may be broken. Besides a potential ““critical mass” among NGO
and CSO actors, the key ingredient may be the creation of what Jens

Martens calls “pacesetter coalitions of like-minded governments”.?! For

that to occur requires at least one government to take the initiative in the

following.

® Encourage the Secretary-General to initiate a process of consultation,
involving CSO representatives from diverse sectors and regions, with
relevant UN agencies, the BWIs and, if possible, with the WTO on
how to enhance engagement with civil society across the institutions
and, in particular, how to address with CSOs those issues which tran-
scend the boundaries of individual institutions or which provoke inter-
institutional confusion or conflict.

e Encourage the creation of a panel of inquiry by the Secretary-General,
including experts and civil society representatives in such fields as
human rights, labour and the environment, to consider mechanisms
whereby the precedence of human rights, environmental and other
normative treaties and regimes can be assured in contrast to the claims
of trade, investment and intellectual property accords.

® Encourage cross-agency comparative evaluation of new formats and
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procedures for engaging CSOs in official processes (such as hearings,
multi-stakeholder encounters, roundtables, field visits, etc.).

Urge the maintenance of sustained financial support and relative
autonomy for such experienced agencies in NGO liaison as the UN
NGLS.
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Business-society interaction
towards sustainable development —
Corporate social responsibility:
The road ahead

Mikoto Usui

Introduction

Agenda 21 distinguishes ‘“‘business and industry” from other ‘“major
groups of non-governmental stakeholders”.! The term is used inter-
changeably with “‘business”, “industry’’ or “the private sector”. While
there is no unique official definition of the term, its common-sense inter-
pretation includes multinational corporations (MNCs) and large private
enterprises; small and medium-sized firms, venture businesses, coopera-
tives and micro-businesses; and business-supported NGOs as distin-
guished from non-business NGOs (the latter being called “civil society
organisations” (CSOs) hereafter to avoid confusion). As for (MNCs), it
should be noted that the collapse of the Soviet Union and expansion of
the European Union have given rise to a phenomenal growth in rela-
tively small MNCs with less than 250 employees (or even fewer in the
case of service companies), with their headquarters based in countries
other than the United States. Now the estimated total number of MNCs
is about 63,000, with 821,000 subsidiaries spread all over the world. In to-
tal these MNCs employ 90 million people (of whom 20 million are in de-
veloping countries), and their total production accounts for a quarter of
the world’s GDP.? The second subcategory is only partly woven into
MNCs’ supply chains, while the rest may be seen, rather, as subsumed
into “civil society” (along with “workers and trade unions”). The last sub-
category includes various not-for-profit associations, research institutes,
advocacy networks, professional service organisations and philanthropic

62



BUSINESS-SOCIETY INTERACTION 63

foundations which are based on memberships drawn predominantly
(though not exclusively) from business communities.?

Thus “‘business” is no more monolithic than “civil society”. This
chapter is essentially intended to grapple with the dynamics of business-
society relationships characterising the current “reflexive” phase of mod-
ernisation and globalisation. Its title, “‘business-society interaction”, is
meant to locate business in the political realm as an agency for change
alongside CSOs. This may surprise most NGO scholars, since they usu-
ally conceptualise business (or the economy) outside the realm of civil so-
ciety. Indeed, business and civil society operate according to different
logics. In the conventional structuralist perspective, business is seen as a
private economic power that dominates the state-society relationship,
while CSOs are viewed as a critical countervailing force against business
and state. Now, amidst the deepening of economic globalisation and the
widening of anti-globalisation sentiment, the challenge of reintegrating
business into society has become one of the most contentious public pol-
icy issues of the twenty-first century. Business has begun to respond, first
rather passively but recently more positively, to the burgeoning buzz of
“corporate citizenship” or ‘“‘corporate social responsibility”” (CSR). This
chapter tries to capture the dynamics of business-society interaction in
that perspective, focusing on the latest developments related to the rule
books for corporate responsibility and accountability.

Many other chapters in this volume focus primarily on formal intergov-
ernmental conference diplomacy (or what the editors call “‘institutional
pathways”’) with a view to exploring how to enhance the voice and influ-
ence of civil society and/or developing countries in multilateral policy-
making. In contrast, this chapter will focus on non-institutional and what
are termed quasi-institutional pathways that are of particular importance
for non-state actors. These quasi-institutional pathways are consistent
with the project of this volume, which is to promote the engagement and
influence of a diverse set of actors from both developed and developing
countries.

In the context of institutional bargaining, “public diplomacy” has
gained prevalence by engaging a myriad of non-state actors and unfold-
ing along increasingly widened and multilayered pathways. In this con-
text, “institution” matters in the broadest sense of the term, signifying
the way humans structure their interactions in society, be they local, na-
tional or global. Both formal rules (such as constitutions, laws and public
regulations) and informal rules (behavioural norms, customs and self-
imposed codes of conduct) are equally important, and are being enforced
at three different levels: first-party (voluntary self-enforcement), second-
party (confronting and conflating engagement among concerned parties),
and third-party enforcement (by governments implementing the terms of
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formal agreements). In fact, even though corporate citizenship circles
declare that CSR has been shifting from the margins to the mainstream
of corporate governance, the CSR-related guidelines and codes remain
largely in the category of informal rules, and are left to voluntary self-
enforcement. While the corporate wall of voluntarism remains quite
firm, a growing space seems to be emerging for second-party enforce-
ment, if not third-party enforcement, since civil society is pressuring for
deeper institutionalisation of CSR with more formal, legally binding rules
for corporate conduct.

The subtle combination of “confronting” and ‘‘conflating” the engage-
ment between business and CSO leaders has been poorly studied. The
author has attempted to show elsewhere that formal conference diplo-
macy at the global level has seldom engaged the two camps in face-to-
face negotiations to solve problems, but rather has tended to leave them
in sharp positional confrontation.* Most typically, business leaders ac-
cord priority to “concrete actions and deliverable results other than pro-
cess and procedures”, while CSO activists keep calling for “‘a legally
binding framework for corporate accountability and liability”.> The
“Type Il outcome” was an attempt to respond to these two different voi-
ces. Officially introduced in the World Summit for Sustainable Develop-
ment (WSSD) process, Type II outcomes consist of voluntary proactive
multi-stakeholder partnerships/initiatives; a supposedly business-friendly
institutional innovation. Nevertheless, the result of Type II arrangements
appears to be fraught with difficulties. Currently there are two parallel
showcases administered in a mutually isolated manner: one official regis-
try with the UN Commission for Sustainable Development (CSD), the
other a portal comprising business-led and business-oriented partnerships
maintained by a business-affiliated non-profit institution.®

The Global Compact, a historic experiment in learning and action on
corporate citizenship and UN-business partnership launched in 2001, is
another example of the difficulties in confronting and conflating business
and civil society engagement. UN Secretary-General Kofi Annan had to
counterbalance the Global Compact with another civil-society-focused
initiative, the Panel of Eminent Persons on United Nations—Civil Society
Relations, launched in 2003. The conflicting but potentially coinciding
agenda for change is perhaps most evidenced by the simultaneous staging
of the World “Social” Forum in parallel to the World “Economic”
Forum which is now in its sixth year.

These macro politicisation games need not worry us too much, since
they may well be considered a variant of ““tacit” bargaining or a way of
navigating ‘‘dialectical” interaction among contradictory forces. They
may not have immediate direct effects on state policies, but hopefully
they will in time help the stakeholders seek new space for creative
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change, reconstructing their relationships, norms, roles and rules in the
long run.

In fact, the confrontational postures of the Davos Man versus the Porto
Alegre Protester seem to subside as we move down towards more prag-
matic business-society confluence at intermediate and local levels. This
is the case where both business and civil society stakeholders are enticed
by opportunities for engaging each other for mutual gains through joint
problem-solving activities. The remainder of this chapter focuses on the
quasi-institutional developments associated with the CSR movement and
various forms of codes for corporate conduct. These include so-called
“multi-stakeholder” codes that are privately agreed without direct gov-
ernmental backing, as well as voluntary codes backed by formal inter-
governmental processes. Surprisingly, sustainability-oriented reflexive
corporate governance is becoming increasingly receptive to the world’s
“poverty alleviation” agenda, as witnessed at the World Economic Fo-
rum’s annual meeting 2005.7 There is also an emergent international dis-
course coalition advocating for a deeper institutionalisation of corporate
responsibility and accountability at multilateral level, with greater atten-
tion to developing countries’ participation and their priority concerns.

Corporate social responsibility and related international
codes

Originally (during the 1970s) CSR focused on social “obligation” to sat-
isfy shareholder interests and legal requirements plus “‘philanthropy”.
Subsequently it has embraced an additional thematic framework of
social “‘responsibility”’, which implies accommodating demands from a
broader range of stakeholders, including labour, consumers, suppliers, lo-
cal communities and governments. Changing societal expectations have
led to a growing attention to ‘“‘socially responsible investment” (SRI),
i.e. the fiduciary case for CSR that engages institutional investors. The
alleged positive link between corporate sustainability and financial per-
formance does not so much reflect a robust cause-and-effect relationship
as the tendency of leading corporations to embrace the notion of CSR
deeper in their mainstream business strategy. Today, CSR overlaps con-
siderably with other concepts in flux, such as corporate citizenship, corpo-
rate sustainability, corporate responsibility, business ethics, business in
society and ethical corporations.

CSR is more broadly defined than “corporate governance’ and ‘‘busi-
ness ethics”. In terms of “‘social’’ responsibility there are at least seven
categories of stakeholders or azimuths: owners/shareholders/potential
investors; managers (especially CEOs and the board of directors); em-
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ployees (including trade unions); customers (demand chains) and con-
sumers; business partners and contractors/suppliers (and their work con-
ditions); the natural environment; and the communities within which an
enterprise operates, including local neighbourhood community, local
CSOs, local autonomies and national governments (and sometimes even
foreign partners’ countries in which it does business).®

The notion of corporate governance, as addressed by the OECD
Guidelines on Corporate Governance (1999), concentrates on the first
two of the seven stakeholders — the rights of shareholders, the equitable
treatment of shareholders, disclosure and transparency and the board’s
responsibilities. The discussion on ‘“‘good corporate governance’ is occa-
sionally extended to address ethical and broader stakeholder issues.
“Business ethics” is also a corporation’s intramural matter, covering
four of the seven stakeholders: managers, investors, customers and em-
ployees. Ethics refers to the principles which guide behaviour (and some-
times involves specific situations in which ethical controversy arises). So-
cial responsibility encompasses good ethics both within and beyond the
corporation’s walls.

During the 1980s and 1990s the responsibility for regulating MNC con-
duct shifted from the governmental “‘command and control” approach
towards corporations’ voluntary ‘‘self-regulation”. More recently, em-
phasis has been on “‘co-regulation” in CSR, involving two or more stake-
holders in the design and implementation of norms and standards. The
outcomes are more or less internationally accredited voluntary stan-
dards and certification schemes. In sectors where only weak or fragmen-
tary international regimes exist (such as forestry and tourism), there is a
plethora of initiatives that are not many steps removed from the gim-
micks of intra-industrial oligopolistic competition. Critics dismiss them
as instances of “‘the fox guarding the hen house”.® Where sustainability-
conscious CSOs are actively involved in local conservation activities,
business-community partnerships for building locality-specific standards
and labelling schemes can stimulate locally adapted innovation and com-
petition that help hitherto marginalised local business and non-business
actors. However, the proliferation of localised schemes tends to reduce
confidence on the part of international producers and consumers, and
thus offers little tangible (market) benefits to operators themselves. Such
a situation would call for public policy initiatives in building an inter-
nationally credible regulatory framework in which to re-embed the dis-
persed local schemes.'® All the same, it is important to have global
schemes built on multiple local realities, with due attention to the needs
and traditions of developing countries.

In fact, quite a few codes and schemes of cross-border significance exist
that have evolved out of partnerships between reputable MNCs and
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CSOs. Commonly cited examples include the Forestry Stewardship Coun-
cil (FSC, since 1993), developed originally by the partnering of WWF-UK
and B&Q (wood products dealer); the Marine Stewardship Council, born
from Unilever-WWF cooperation (MSC, since 1995); and the Global Re-
porting Initiative (GRI, since 2000), which was triggered by Royal Dutch
Shell in cooperation with the Coalition for Environmentally Responsible
Economies (CERES) and the UN Environment Programme (UNEP).
These private schemes are often likened to global “‘soft conventions”,
but not all stakeholders agree with them. Perceived lack of equity in their
governance structures and operation has contributed to a continued pro-
liferation of more locally adapted schemes.

Table 3.1 gives a list of selected major ‘“multi-stakeholder’ codes of in-
ternational significance. Category A (voluntary multi-stakeholder codes
developed without direct governmental backing) includes general cross-
industrial codes and initiatives (such as AA1000, the GRI and the Global
Compact) as well as industry-specific codes (such as the CCC, FLA, FSC
and MSC). The table includes, under Category B, the CSO-relevant vol-
untary codes that are derived from intergovernmental processes (espe-
cially the United Nations, the OCED and the European Union).'!

A corporate code of ethics, or code of conduct, is typically a set of
principles that state the moral obligations of the company in relation to
the general public or stakeholders. Such codes have grown in prominence,
particularly in the United States and the United Kingdom. Other Euro-
pean countries, as well as South Africa, Brazil, India, etc., have also be-
come actively involved in developing ethical guidelines for corporations.
In Europe initiatives have come mainly from trade unions, employers’
associations and the European Union. The substance of ethical codes re-
lates typically to matters such as child labour, discrimination, working
hours, minimum wages, social benefit payment, safety and health in the
workplace, subcontractor conditions, human rights and environmental
considerations. But there is currently no universally accepted standard
for codes of ethics.

The Caux Roundtable, founded in 1986 by Frederick Philips (former
president of Philips Electronics) and Oliver Giscard d’Estang (vice-
chairman of the business school INSEAD), is an international forum for
business leaders from the United States, Europe and Japan committed to
energising the role of business in reducing social and economic threats to
world peace and stability. The Caux Principles (see table 3.1) include the
so-called ‘“‘stakeholder principles” which outline how a company should
behave in relation to customers, employees, owners/investors, suppliers,
competitors and communities.

The self-motivated collaborative arrangements between major corpo-
rations and sustainability-oriented CSOs are based on rational motiva-
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tions. Often CSOs, disenchanted with government policies, seek to gain
greater leverage through business links with government. Many main-
stream CSOs of today, which started small and focused on problems
seen as symptoms of market failures, have grown into major international
institutions. They continue to invest heavily in their networks to work on
increasingly complex, multidimensional agendas. Even well-established
advocacy CSOs need to create problem-solving and concrete action pro-
grammes, in order to earn a high degree of legitimacy and become truly
influential players. Such action programmes should preferably include solu-
tions that are deliverable through markets. Partnering with credible busi-
ness corporations would be particularly important in gaining more funds
and technical and managerial resources for leveraging change. Such part-
nerships would prove more crucial now, as traditional sources of NGO
funding are increasingly squeezed.!? From the perspective of business
corporations, major motivations for teaming up with CSOs include to
avoid negative public confrontations, take advantage of CSOs’ credibility
with the public and establish new visions concerning social issues and
priorities. Needless to say, a partnership is not a merger of the partners’
respective mainstream operations. It is customary to externalise the out-
come of the collaborative engagement as a non-profit third-party or-
ganisation as the agreement enters its implementation and maintenance
phases. The listing of CSR-related international codes in table 3.1 includes
UN and other intergovernmental initiatives. A World Bank-sponsored
recent survey asked managers of large MNCs which of these instruments
were the most “influential” on their practice. Out of the total 107 re-
spondents, 46 per cent cited the ISO 14000 series, 36 per cent the GRI
and 33 per cent the UN Global Compact.'?

The OECD Guidelines for Multinational Enterprises (or MNEs, used
here interchangeably with MNCs) were initiated as early as in 1976, and
subsequently reviewed in 1979, 1982, 1984, 1991 and 1998. The latest
revision, in 2000, adopted an unusually extensive multi-stakeholder ap-
proach. The views of business, labour and civil society were represented
by the two advisory bodies to the OECD, BIAC (Business and Industry
Advisory Council) and TUAC (Trade Union Advisory Council), and
ANPED (the Northern Alliance for Sustainability based in the Nether-
lands). Each group organised and presented a common position to the
negotiators and OECD staff, and the latter posted these groups’ com-
ments and each negotiation draft on a website. Through this internet
exposure, many other major CSOs gave comments on and influenced
the guidelines, including World Wildlife Fund, Amnesty International,
Friends of the Earth and Tradecraft Exchange. The 1998 review involved
a few developing countries (Argentina, Brazil and Chile) as observer na-
tions to deal with some of the new labour-related issues. In spite of these
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procedural refinements in the drafting process, the guidelines’ language
has remained rather unclear on implementation, leaving much to the dis-
cretion of individual governments and MNEs. The reports provided by
the OECD on the status of implementation of the ‘“‘national contact
points” — supposedly an important innovation of the new revision —
show that the process is not working as effectively as anticipated.

With respect to new multi-stakeholder approaches, the World Summit
on the Information Society (WSIS) deserves particular mention, although
its final outcome is not listed in table 3.1. The WSIS Phase I (Geneva,
2003) adopted a carefully programmed multi-stakeholder approach to its
preparatory process. Business was represented through the CCBI (the
Coordinated Committee of Business Interlocutors in which the Interna-
tional chamber of commerce (ICC) plays a leading role), and civil society
by a great diversity of groups, networks and movements* which partici-
pated in six regional caucuses and several thematic caucuses and working
groups. These efforts would appear to be a whole-hearted attempt at
operationalising deliberative democracy in formal multilateral confer-
ence diplomacy. However, it should be noted that business groups and
civil society groups still tended to work separately in these processes.
The WSIS Phase II (2005) is to formulate an action plan for implement-
ing the general principles, norms and guidelines adopted by WSIS I, in-
cluding technically sophisticated issues such as internet governance, as
well as concrete regulatory measures including options of self-regulation,
coordination and cooperation. Although the preparatory process for
Phase II is also set in a multi-stakeholder environment, it remains to be
seen whether the process will effectively increase the influence of civil
society actors and developing country participants in this traditionally
business-dominated high-tech domain.

With respect to the UN Global Compact, the conflict between business
and society was accentuated rather than abated during the process of its
formulation. Representatives of the international business community
had a number of informal meetings with UN Secretary-General Kofi An-
nan’s ‘“‘good office”, while civil society caucuses were set aside. The lat-
ter’s suspicion of UN-business “complicity’ led to a call for a “Citizens’
Compact” to push for a legally binding framework to govern the behav-
iour of global corporations. Now, the Global Compact Advisory Council
includes several resourceful international NGOs such as Oxfam Interna-
tional, Amnesty International, Human Rights Watch, etc. These mem-
bers seem to serve not as a leader but rather as a sort of intramural
watchdog. The Advisory Council’s weakest point may be that it remains
without formal links to any state governments. The claim for a Citizens’
Compact has subsequently been rewarded by the establishment of the
Panel of Eminent Persons on UN-Civil Society Relations (chaired by
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Fernando Enrique Cardoso). Curiously enough, the first report of this
high-level panel’® remains reticent on the role of business as a key con-
stituency for global governance. It makes only passing remarks about
the need to strengthen the Global Compact’s capacity for enhancing
corporate responsibility and engaging with local small firms and micro-
businesses.

Regulatory implications of stakeholder engagement

One of the key drivers for mainstreaming CSR is the fear of becoming
a target of the powerful campaigns of vigilant consumers, media and
activist CSOs. They would indeed comprise an important impact on the
business discipline of risk management. In such a defensive context,
“mainstreaming” may imply just a ‘“‘bolt-on”, rather than “built in” to
corporate strategy. Some scholars regard partnerships as ‘““‘momentary co-
incidences”’ of the different interests and visions of stakeholders/partners
that shape shared activities and do not automatically engender a well-
shared common long-term goal among them.'® In spite of the optimistic
rhetoric to the contrary, partnerships are ephemeral in nature and may
disappear when one party’s interests are better served by other means.

Fortunately, multi-stakeholder engagement is not a one-shot affair.
The power of civil society to influence business derives from a combina-
tion of sticks and carrots. It seems that the “sticks’ are swung more often
in the form of politics of confrontation in arenas for macro institutional
bargaining, and the “‘carrots” more often in the form of proactive part-
nerships with business for jointly solving specific shared problems at local
levels. But CSOs’ sticks are swung at every level, and most effectively
through their “watchdog” function, triggering ‘“‘naming and shaming”
pressure and even litigation against corporate (and state) breaches of
prevalent norms and standards.

The effectiveness of these sticks should not be underestimated. Evolu-
tionary theories of law and institution, which have emerged during the
past two decades, attest to how the power of ethical norms derives from
human capacity for moral emotions, which is as fundamental as human
capacity for language.!” Moral sentiments such as shame, disdain and in-
dignation can serve as social-sanctions-based incentives for compliance
with prevailing norms. Expressions of praise and admiration, as well as
reputation-enhancing gossip, can serve as positive inducements. Thus
multi-stakeholder codes, voluntary as they are, involve an element of
“civil regulation”. They mobilise, both in their formative phase and in
the subsequent implementation phase, CSO watchdog activities, share-
holder activism, ethical training programmes and sustainability-oriented



BUSINESS-SOCIETY INTERACTION 73

advisory and consulting services. Complaints-based actions for dispute
settlement also constitute an important dimension of civil regulation.
Given the proliferation of voluntary multi-stakeholder codes, the com-
plexity of the tasks related to monitoring, reporting, audit and certifica-
tion makes it difficult to reconcile, consolidate or standardise those pro-
cedures among different codes. As a result, “‘complaints-based systems”’
have come to attract increasing attention. They focus on how to address
abuses of corporate power and breaches of agreed standards rather than
how to monitor and overhaul a broad array of corporate practices.

For example, the Workers Rights Consortium (WRC) is essentially
a complaint-based system; its investigative procedures become opera-
tional in response to specific complaints lodged. Watchdog NGOs, such
as Corporate Watch, Greenpeace, Friends of the Earth and the Interna-
tional Baby Food Action Network, adopt ‘“‘naming and shaming” tactics
which let civil society actors ‘“‘confront” rather than “engage’ business
corporations.

NAFTA has side agreements concerning labour and environmental af-
fairs that provide some scope for complaining about corporations. The
UN Human Rights Commission has long utilised complaints-based mech-
anisms for dealing officially with cases of violation. Its sub-commission
has contemplated establishing a “‘special rapporteur’ to deal with cases
of MNCs contradicting the set of “Norms on the Responsibilities of
Transnational Corporations and Other Business Enterprises with Regard
to Human Rights”. The draft “norms”, adopted by the subcommission
in August 2003, propose to see MNCs’ “sphere of influence”, in the
context of supporting human rights, broadly enough to cover the eco-
nomic, social and cultural rights of their subsidiaries, agents, suppliers
and buyers as well as the local communities in which they operate. Al-
though the “norms” have no legal standing as yet, the Commission de-
cided, in April 2004, to have the Office of the High Commissioner on
Human Rights (OHCHR) conduct further study and multi-stakeholder
consultations with governments, businesses and NGOs. In response to
the OHCHR report!® it requested, as of April 2005, the Secretary-
General to appoint his “Special Representative’ on the question of hu-
man rights and business with a view to identifying and clarifying “univer-
sal standards of corporate responsibility and accountability” in regards to
human rights. The Special Representative will liaise closely with the Spe-
cial Adviser to the Secretary-General for the Global Compact and en-
deavour to reflect more effectively the views of states and stakeholders
from developing countries."?

The 2000 revision of the OECD Guidelines for MNCs has tried to
strengthen the role of ‘“‘national contact points” (NCPs), which handle
complaints and (at least) initiate discussions between the parties in case



74 USUI

of disputes. According to the 2004 Annual Report of the National Contact
Points, 27 NCPs are governmental departments (single or multiple) and
11 NCPs are either tripartite or quadripartite. A number of countries
use advisory committees or permanent consultative bodies whose mem-
bers include non-governmental partners. The “specific instances” proce-
dure of the guidelines allows for case-specific exploration of ethical is-
sues encountered in concrete business situations. Many such specific
instances have been brought up by trade unions and NGOs from non-
OECD countries where OECD-based businesses have subsidiaries. The
annual report acknowledges the importance of considering the voices
of non-OECD actors and of providing international forums in which
they can voice their concerns and gain experience with international
procedures.?°

The UN Global Compact is unique in that it does not provide a de-
tailed code book, but consists of a series of nested networks that involve
the Secretary-General’s office and five supporting UN agencies (the
UNDP, UNEP, UNHCR, ILO and UNIDO), business corporations par-
ticipating from both developed and developing countries, trade unions
and some CSOs. The Compact has so far been lenient about monitoring
and penalising non-compliant signatories. Its governance does not in-
clude national governments, even though some governments (e.g. France
and the United Kingdom) give active moral support to the Compact.
Critics warn that its legitimacy may be fatally belittled unless an institu-
tional facility is provided for watchdog NGOs and trade unions to bring
to public attention serious breaches of the agreed principles.?!

Towards deeper institutionalisation of corporate
responsibility: An overview of various stakeholders’
preferences

The current CSR discourse is divided into two extremist corners: one cor-
ner favouring a market-based nurturing approach, and the other stress-
ing the need for new international rules of the game. On the one hand,
the international business community holds on to the principle of “‘self-
regulation” or voluntarism, giving a higher priority to “concrete solutions
and deliverable results rather than process and procedures”.?? On the
other, activist CSOs make vociferous calls for “legally binding” frame-
works or conventions for corporate accountability and liability.

As noted previously, support for MNC codes of conduct came mainly
from developing country governments during the 1970s. It culminated in
the UN “Draft Code of Conduct for Transnational Corporations” (spon-
sored by the UN Centre on Transnational Corporations and negotiated
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in the UN Commission on Transnational Corporations) and the ILO
“Tripartite Declaration of Principles concerning Multinational Enter-
prises and Social Policy”. But the 1980s witnessed the faltering of con-
frontational politics between MNCs and developing host countries amid
the “lost development decade” which followed from the unprece-
dented scale of debt crisis. In the 1990s, in the wake of discussions about
sustainable development, support for MNC codes began to emerge —
mainly from OECD countries, environmental and development NGOs,
international trade unions and business-supported sustainability research
and advocacy organisations. At the same time, and in contrast to before,
developing country governments now seem more strongly interested in
attracting foreign direct investment. They vehemently oppose inclusion
of social and environmental clauses in the WTO rule books, and criticise
Northern eco-labels and social labels which might lead to increased non-
tariff barriers to their exports.

Now, in between these two ends of the spectrum, we find a broad mid-
dle region where the possibilities are explored more or less seriously for
further “mainstreaming” of CSR in individual companies’ corporate gov-
ernance and for consolidation or standardisation of proliferating volun-
tary codes. The key question, in the language of Sabapathy and Zadek,??
is whether CSR can become a “Mecca” pathway for change, rewarded
by the market with the help of effective public policy and legislation, or
whether it will remain at best an “oasis” for a not insignificant but lim-
ited number of leading companies willing to deliver greater social and
environmental responsibility. Before looking into post-Johannesburg de-
velopments, it is important to examine how this landscape resonates in
the preferences of several types of major stakeholders — large corpora-
tions, small businesses, trade unions and consumers’ organisations in de-
veloped and developing countries.

Large corporations and sustainability consultants

Large corporations, particularly those having international supply chains
for branded products and/or which are directly involved in overseas
operations, have been the main target of CSOs’ watchdog campaigns
and have been prompted to build partnerships with major international
CSOs to negotiate for internationally significant multi-stakeholder codes.
Such MNC:s find it in their own interest to sponsor stricter international
codes for levelling the playing field, provided that the codes relate to spe-
cific sectors in which they are confident of their technological advantage.
Such leading corporations tend to look for the “Stiglerian threshold”?* —
a public regulatory initiative that would promise an opportunity for earn-
ing quasi-monopoly rents on their technological advantages. A growing
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number of CSR-advocating consulting professions are interested in stim-
ulating a larger cohort of ‘“quiet business leaders” who are not yet
renowned but potentially ready to innovate to reconcile the dynamic in-
terests of business and society.>® They seem to be less interested in pro-
moting a minimalist version of CSR codes for the benefit of laggards and
stragglers.

Small businesses and trade unions

Small and medium-sized enterprises (SMEs) are less visible to the public
and are likely to resist the introduction of even a minimalist version of
codes of conduct domestically. However, SMEs in developed economies
tend to welcome, out of a protectionist motive, higher labour and envi-
ronmental standards being adopted overseas, particularly by Southern
exporters whose cheap labour threatens their security. Northern workers
(trade unions), too, would be pleased to see Southern producers sub-
jected to stricter labour standards. But they generally seem to regard cor-
porate voluntary codes as an inferior means of securing labour rights to
collective bargaining.

MNC codes of conduct can have a negative effect on marginalised
workers in the South. For instance, an elimination of child labour in
sports-goods-producing factories would lead to the shift of production
from micro-businesses employing women and children towards larger
factories that employ mostly male workers. So it would be naive to ex-
pect that human rights and child labour codes alone could meet the prior-
ities of Southern workers in general.

The International Confederation of Free Trade Unions (ICFTU)?®
tries to ensure that corporations respect workers’ rights in every part of
the world. The ICFTU works in partnership with global union federa-
tions (comprising 11 industry-specific unions) to assist workers from
national unions in uniting at the international level for bargaining with
particular global enterprises. Several international trade secretariats
(e.g. for the textile, wood product and hotel, catering and allied indus-
tries) have negotiated ‘“framework agreements” with specific MNCs. For
example, the International Federation of Building and Wood Workers
(IFBWW) has managed to develop framework agreements with IKEA,
Farber Castell, Hochtief, Ballast Nedam and Skanska, which ensure the
full recognition of labour union rights and effective implementation of
all the related core ILO conventions.?’

It should be noted here that Southern CSOs do not necessarily share
the same interests as their Northern counterparts. They often stand
against measures that might imply a non-tariff barrier to their countries’
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exports, and are suspicious of implications of the codes developed jointly
by Northern businesses and NGOs. Southern NGOs generally accord
higher priority to the task of augmenting the capacity and role of labour
unions, which they wish to see include women, home-workers and infor-
mal sector workers as well.

Consumers

The last, but not the least important, category of stakeholder is con-
sumers. Consumers are individualised in their daily decision-making.
The proportion of “green consumers” is still not much larger than 5-
10 per cent, even in developed countries. In earlier decades organised
consumer movements were preoccupied with product- or producer-
specific matters of safety, performance, pricing and redress. Today their
expanded international networks are evolving a broader concern with
‘“co-regulatory” approaches to corporate responsibility and accountabil-
ity. Consumers International (CI), a worldwide non-profit federation of
consumer unions,?® has recently become active in campaigning for cor-
porate accountability, as witnessed in the special event on the World
Consumer Rights Day 2001, entitled “Corporate Citizenship in the
Global Market”. CI has since embarked on a new project, “Rapid Alert
System for Unethical Business Behaviour”, which proposes to pair up
consumer groups in both home and host countries of MNCs to investi-
gate cases of double standards and unethical conduct.?®

Although CI’s activism on CSR matters is generally kept within mea-
sure, it has secured an important watchdog position in the Codex
Alimentarius Commission, and also an active observatory position in the
International Organization for Standardization (ISO) through its Con-
sumer Policy Council (COPOLCO) and Committee on Developing
Country Matters (DEVCO). Now, the agenda of ‘‘sustainable consump-
tion” heightens consumers’ awareness not only of producers’ obliga-
tions and consumers’ rights, but also of consumers’ own obligations or
initiative-taking in matters such as promotion of the Sustainable Shop-
ping Basket and the Environmental Product Declaration. It is anticipated
that these new dimensions will lead to enhanced exchange between con-
sumer organisations and business actors in order to inform and influence
the latter’s policies and practices.

The above discussion illustrates the variety of positions and prefer-
ences prevailing among different types of stakeholders of CSR. Since it
is not very easy to locate a politically robust anchoring point between
the two ends of the CSR spectrum, the project of promoting deeper insti-
tutionalisation of CSR is a challenging one.



78 USUI

Post-WSSD developments

In Johannesburg, Friends of the Earth International (FoEI) led a
coalition of some 70 environmental NGOs from both developed and de-
veloping countries campaigning for “‘an effective, legally binding interna-
tional framework to deliver corporate accountability”. At one stage a
broad coalition of governments from the European Union and many
G-77 countries loomed with an attempt to respond positively to the
FoElI-led call. Faced with vehement resistance by the United States and
others, the outcome was just to include a clause for “‘active promotion of
corporate accountability”” in the Plan of Implementation. But some peo-
ple hoped even that might become a new point of departure for building
stronger binding standards for global corporations.>°

The eleventh meeting of the UN Commission on Sustainable Develop-
ment, held in 2003, made no explicit mention of CSR in its ‘“Multi-Year
Programme of Work” (although it might be taken up later as one of
the cross-sectoral issues). Meanwhile, however, various new initiatives
have continued to emerge at both at the market- and the rules-oriented
ends of the CSR spectrum. Those sympathetic with the rules-oriented
approach within the UN-associated policy research community system,
such as the UN Research Institute of Social Development (UNRISD),
raised their voices calling for a new “post-CSR agenda” — that is, an
urge to re-conceptualise CSR as a means of ‘““development cooperation”
and to reshape the role of UN institutions in promoting the corporate
accountability movement. The UNRISD-organised international confer-
ence with that theme (17-18 November 2003) was followed by a joint
publication with the South Centre, entitled Development Risk: Rethink-
ing UN-Business Partnerships. This activism, although judicial in its in-
tention, had a typical shortcoming in that its point-blank emphasis on the
need for ‘““deeper structural and institutional change to limit corporate
power’”3! was left without any prescriptive detail.

On the other hand, various kinds of finer-grained initiatives have been
emerging from the market-oriented corner or, better to say, in the middle
region lying between the two extremist positions. For example, the Nor-
dic Partnership has urged governments and IGOs to take the lead in
breaking the current stakeholder deadlock by giving clearer signals about
provision of appropriate market incentives that would make both busi-
ness and CSOs more actively involved in the development of new na-
tional and regional frameworks. CSOs are urged to keep their role as
watchdogs so as not to lose their integrity and legitimacy, but to be
more innovative in working in partnership with businesses and govern-
ments (instead of depending on their initial funding fuelled by public
anger and business guilt).>?
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The ISO-COPOLCO began deliberating in 2001 on the desirability
and feasibility of ISO CSR standards. Its interim report suggested that,
in order not to be drowned in the confusing sea of variable quality initia-
tives, ISO standards should focus on processes and systems for operation-
alising individual firms’ CSR commitments in measurable and verifiable
terms. The suggested approach is to constitute a “third generation” of
ISO management systems that is fully compatible with ISO 9000 and
14000, but includes techniques for stakeholder engagement and public
reporting.®® The matter was deliberated by an Advisory Group on
Social Responsibility (from early 2003), and then in international work-
shops in Prague and Stockholm (May and June 2004) which brought to-
gether business experts, consumers, labour unions and governmental and
inter-governmental agencies. The three-year process has led to the ISO’s
official decision (June 2004) to establish a new working group that an-
swers direct to the ISO Technical Management Board. Its Social Respon-
sibility Working Group has adopted a twin leadership system that links
developing and developed country members and facilitates participation
by experts from developing countries, consumer associations and other
NGO:s.

The CSR Minister of the UK government, which is known for develop-
ment of CSR legislation that is more stringent than the voluntary EU
standards, announced a draft “‘International Strategic Framework” of
CSR in 2004. That framework was intended to “‘mainstream CSR in all
the UK government departments, and also multilaterally through inter-
national organisations”.?* After a year-long consultation with national
and international stakeholders, its outcome seems (for the time being)
to have concluded by establishing “the UK government Gateway to
Corporate Social Responsibility” (a specialised governmental website on
CSR news accessible to everybody) and a new CSR Academy which
provides ‘‘master-classes” and ‘“‘regional CSR road-shows’” for high-
ranking corporate professionals, as well as “‘seminars” for SME owners/
managers.>> The website’s section on “Policy and Legislation — Interna-
tional” now gives only a guarded statement about the desirability of
globally agreed and well-targeted CSR minimum standards, and affirms
the need for learning further from experiences in different countries and
the perspectives of different stakeholders.

Boundary areas of legislation: Company laws and trade laws
Asshown in table 3.1, there already exist quite a few inter-governmentally

endorsed CSR-related codes, partly overlapping and partly complement-
ing one another, but none is legally binding. It is not clear yet which ave-
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nue would be more promising than others for international policy inter-
vention, mutual recognition, fine-grained coordination, consolidation of
existing numerous initiatives or else development of an additional set of
codes aimed to deliver specific international objectives that are unmet by
existing initiatives. To sort out and consolidate elements of existing codes
into a legally binding instrument is likely to prove a difficult task even at
national level, and still more so in the multilateral context.

Leaving aside the question of political feasibility, at least three slippery
problems must be overcome in order to command a clearer perspective
on what an international regime on corporate accountability should look
like. First, many “boundary” areas of legislation need to be cleared up,
especially company laws and trade laws that directly or indirectly bear
upon corporate responsibility and accountability. Second, it is important
to take into account the considerable variation of priority issues, institu-
tional cultures and legal systems that bear upon corporate responsibility.
Third, a new multilateral mechanism must reflect priority concerns and
needs of developing countries.

As for the first quandary, we need carefully to take account of the ex-
isting and emerging legislation about business transparency in order to
make meaningful progress through the difficult boundary areas lying be-
tween government, business and civil society responsibilities. It is be-
cause voluntary approaches to CSR are readily embedded in such a legal
context that social and environmental reporting and institutional invest-
ment are more or less readily framed by company laws relating to mis-
representation or false advertising.®

Also, interactions between the CSR agenda and other realms of inter-
national policy offer an important area for further study. For example, in-
ternational norms of corporate governance, formally embraced by the
OECD Principles of Corporate Governance (1999), are now upgraded
by its latest (2004) revision. The revision makes strong references to the
value of a broad spectrum of stakeholders and attempts to enhance
shareholders’ rights in such a way as to affect the responsibilities of insti-
tutional investors and rating agencies as well. The Kimberley Process
Certification Scheme may be cited as an innovative way of addressing
the boundary areas that link an inter-governmentally agreed frame-
work of national control on trade in rough diamonds to industry self-
regulation. Another issue area is the “foreign direct liability”’ claim. It
increases possible litigation risks at the frontiers of corporate responsibil-
ity, because the claim is intended to hold parent companies responsible
for the liabilities of producers and retailers operating elsewhere in the
supply chain.

CSR carries a dimension of international trade law. Voluntary labelling
and certification schemes as well as labour rights norms can have poten-
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tial negative impacts on market access and WTO compatibility. This is
not merely an area of legal uncertainty, but a source of trade tension be-
tween developed and developing countries, as well as among developing
countries themselves. For example, the World Bank-hosted international
conference on “Public Policy for Corporate Responsibility” (2003) fea-
tured an intense debate about the predicted impact of the termination
(in 2004) of the Multi-Fibre Arrangement. In the face of intensified
price competition from China, countries such as Cambodia, Thailand
and El Salvador felt the need to adopt credible international CSR stan-
dards as a source of possible non-cost competitive advantage. Mean-
while, however, China has established its own Global Compact Learn-
ing Forum Center (as of April 2003) to help advance the domestic tenets
of corporate citizenship. Also, the China Business Council for Sustain-
able Development, which brings together both national and foreign
companies in China, has become the forty-eighth member of the WBCSD
(as of January 2004).

Here, it might be tempting to argue in favour of a minimalist version of
CSR legislation that would help level the playing field for all Southern
corporations, even in remote locations in China, India or Africa. But
that alone would not dissolve the North-South divide at all. Besides, a
minimalist version designed to “pull” laggards and stragglers would not
entice the large corporations at the leading edge of green competition,
sometimes called ‘“quiet business leaders”.®” Such business leaders
would rather look for the ““Stiglerian threshold” — the kind of regulatory
proposal that promises an opportunity for earning quasi-monopoly rents
on their new technologies and products.

When it comes to effective regulation, there is simply no substitute for
stronger national action.*® The implementation of the OECD Guidelines
for MNEs can and should be facilitated to a considerable extent by indi-
vidual governments’ policies on NCPs before they are subjected to the
first serious six-year review (expected in 2006). Similarly, further deepen-
ing of the UN Global Compact (GC) and the Global Reporting Initiative
(GRI) is likely to require national-level policy initiatives that heed local
legal and institutional idiosyncrasies in individual countries. In parallel,
continued refinements of multilateral initiatives would help advance
inter-country policy coordination from mere mutual recognition towards
collective adjustment for levelling the playing field at an ever higher
level. For example, France passed a ‘“‘new economic regulations law’’ in
2001 — a completely overhauled domestic corporate law that mandates
annual corporate reporting on the triple bottom-line performances by
2004. It has no provision for specific indicators, auditing requirements
and sanctions for non-compliance, nor for French companies’ reporting
on their overseas operations and on their environmental performances.
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Nevertheless, French institutional investors seem to trust that French
companies will be creative enough to utilise the GRI and other interna-
tional guidelines to make up such gaps in the new economic regulations
law.3?

Further enfranchisement of developing country stakeholders

Developing countries need to be brought to the centre of multilateral dis-
cussion on the matter of institutionalisation of CSR. We need to evaluate
how existing CSR initiatives fall short of their priority concerns and as-
sess what additional initiatives are likely to meet their needs. But, as dis-
cussed in an earlier section on different stakeholders’ preferences, there
are good reasons to anticipate that not many Southern governments are
very enthusiastic about this. As a result, unprepared diplomats from de-
veloping countries might be easily ensnared by critical media that all too
often denounce CSR as being underpinned by Western values and adorn-
ing the prerogative of MNCs exploiting the poor in developing countries.
Besides, it would be difficult for them to build well-informed coalitions
in multilateral diplomacy because the variation in legal and institutional
systems is much greater between different developing countries than be-
tween the OECD countries.

For instance, Kingsway Fund Management, a Hong Kong-based so-
cially responsible investment (SRI) firm, has recently evaluated corporate
performances in eight East Asian countries (other than Japan) by using
its own SRI screening methodology that distinguishes the measures of re-
sponsibility (corporate governance, community development and gender
equality) from those of sustainability (energy management, pollution
emissions and resource management). The result reveals sharp differ-
ences in cultural norms and government policies. Korea and Singapore,
for example, rank first and second, respectively, in terms of the sustain-
ability scale, while ranking last and seventh in terms of the responsibility
scale. In contrast, Malaysia and Thailand rank fourth and sixth, respec-
tively, in sustainability while first and second in responsibility. Such an in-
sight, however, should not be abused to help ultra-nationalists defend the
status quo by over-blowing cultural dimensions of comparative national
features.

The author would argue that CSR issues are by and large universal in
nature and not culturally based. Decisive governmental action would be
needed to improve disclosure and enforcement standards in countries
where many firms are still run by families. Since the Asian financial crisis,
governments in the region have stepped up their efforts to improve the
level of corporate governance. According to PricewaterhouseCoopers,
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Malaysia today is even ahead of the United States in corporate gover-
nance as far as the Kuala Lumpur Stock Exchange listing requirements
are concerned; the Thai National Board which monitors corporate gover-
nance is now chaired by the Prime Minister; and the Republic of Korea
requires one-third of a corporate board to be independent directors
even though the influence of political patronage and family controlled
Chaebols has not much diminished yet.*° In contrast, the African contin-
ent still suffers from endemic government corruption and incompetence
as well as the lack of basic infrastructures.

The World Bank (jointly with the International Finance Corporation)
has recently published the results of a survey on how CSR issues influ-
enced MNCs’ investment and sourcing decisions and how developing
country governments could create a more attractive foreign investment
environment from the CSR perspective.*! It recommends that host coun-
try governments develop stronger CSR laws and enforcement systems at
home, invite MNCs with advanced CSR systems into partnerships contri-
buting to development objectives and engage local civil and religious
institutions more effectively in building an enabling CSR environment.
Parallel to this study, the World Bank has established an exploratory
project, ““CSR Practice’, which provides policy advice and technical as-
sistance in country- and industry-specific contexts and seeks to identify
specific issues of priority concern to the developing country governments
with which the Bank works.*2

The UNDP launched the initiative “Growing Sustainable Business in
Least Developed Countries” at a high-level roundtable during the
WSSD. Its activities are guided by the GC principles (now including the
tenth principle of anti-corruption), as well as by the goals of NEPAD
(New Partnership for Africa’s Development) in the case of Africa. The
GC has created national networks in an increasing number of developing
countries that serve as platforms for MNCs, domestic firms (including
SMEs) and non-profit organisations to work with governments to pro-
mote CSR and develop partnership projects. The number of signatories
to the GC now seems to exceed 1,800. As of February 2005, more than
40 local (national) GC networks exist that are devoted to the task of
adapting universal values into local language and culture, encouraging
“‘communications on progress”’ and promoting partnership projects to
scale up good practices toward reaching the Millennium Development
Goals.*?

The GC Advisory Council recommended (in July 2003) establishing a
task force that addresses issues such as non-performing participating
companies and the abuse of the GC logo. Some people hope that, as
the GC gains depth and momentum, it may promote convergence with
CSR codes and initiatives. It should be borne in mind, however, that
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the Global Compact is meant to be essentially an open network system.
John G. Ruggie warned that the critics of the GC on the anti-
globalisation front all too often addressed what it was not: a regulatory
arrangement.** The joint editors of Learning to Talk (2004) reiterate
that the GC is primarily a “convening platform to bring together dispa-
rate actors across the community in ways that have not been attempted
previously”. They would thus wish to see the GC ‘“remain aloof
from the traditional hierarchic regulatory mechanisms in order to re-
tain its ability to raise the level of conversation to the humanisation of

globalisation”.*>

Conclusions

This chapter attempts to locate both business and civil society actors in
the political realm as a binary change agency endeavouring to find space
for creative change in the context of contradictory structures. The the-
matic focus is on one of the most contentious public policy issues of to-
day: how to reintegrate business into society and where the ongoing cor-
porate citizenship movement is leading. The subtle mix of confrontation
and conflation strategies in the CSR debate extends beyond the stark jux-
taposition of enfranchised versus disenfranchised actors. Instead, CSR
can be understood broadly as a tacit form of reflexive institutional bar-
gaining of dialectic significance.

The post-Rio decade witnessed a high-paced proliferation of CSR-
related codes, including private co-regulatory initiatives involving di-
rect business-CSO engagement as well as norms and guidelines updated
through inter-governmental processes. Even the latter processes have
come increasingly to make efforts to operationalise the principle of inclu-
sion or multi-stakeholder engagement for collective decision-making.

In examining regulatory implications of stakeholder engagement, the
effectiveness of CSOs’ influence through their “watchdog” function,
“naming and shaming” and litigation against corporate breach of preva-
lent norms underpins the evolutionary theories of law and institution
which have gained currency during the past decade or two. Given the
proliferation of voluntary multi-stakeholder codes and the complexity
of the tasks related to monitoring, reporting, audit and certification, it
proves difficult to reconcile or standardise those procedures among the
existing different codes. As a result, “‘complaint-based systems’ have
come to be incorporated in many of the codes of international signifi-
cance. However, the UN Global Compact remains unique, not only in
that it is not intended to evolve any regulatory code books, but also in
that it remains lenient about monitoring and penalising non-compliant
signatories.
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The CSR discourse continues to be divided into two extreme ends: one
favouring a market-based nurturing approach, and the other calling for
some new legally binding global regulatory instruments. In between the
two, we find a broad middle region where the possibilities are explored
for further “mainstreaming” of CSR in corporate governance and consol-
idation or standardisation of proliferating voluntary codes. CSO activists
continue to push the international business community to break its re-
silient wall of voluntarism, while, unfortunately, their claim is typically
enshrined on the perceived systemic malfunctioning of the world eco-
nomic structure, failing to give a sensible prescription as to how to go
about it. Different categories of stakeholders (such as SMEs, trade unions
and consumers’ organisations, as well as developing countries’ govern-
ments and NGOs) have different perspectives on that sort of claim. And
the balance between regulation, self-regulation and co-regulation varies
among different countries and seems to be shifting in time.

After all, when it comes to effective regulation there is no substitute
for stronger national action. Much progress may be made towards deeper
institutionalisation of CSR through national public policies. Great care
should be exercised to clear through many difficult boundary areas of leg-
islation now present in existing and emerging company laws and trade
laws. Differences in institutional cultures and government policies are
generally greater among developing countries than among the OECD
countries, but exaggerating such differences would only please the ultra-
nationalists advocating the status quo.

There have been some interesting developments in post-WSSD years
looking for some stable anchoring points between the market- and the
rules-based approaches. Examples include the ISO initiative towards in-
ternational CSR standards, the accelerated extension of Global Compact
local networks to SMEs in developing countries, the French and the UK
governments’ domestic initiatives for further streamlining of CSR, and
certain new programmes of multilateral institutions such as the World
Bank, the UNDP and the OECD. They all stress the importance of
multi-stakeholder engagement for democratic decision-making and fur-
ther enfranchisement of developing country stakeholders in multilateral
policy discourse.

Notes

1. The other eight categories identified in Section III of Agenda 21 are farmers, women,
youth, indigenous people and their communities, local authorities, workers and their
trade unions, the scientific and technological community and “NGOs” (other than
business-supported non-profit organisations).

2. Gabel, M. and Bruner, H. (2003) Globalinc, New York: The New Press.
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Developing country scientists and
decision-making: An institutional
perspective of issues and barriers

W. Bradnee Chambers

Introduction

The reservoir of human knowledge and technological advancement has
developed significantly in the last 100 years. Yet despite these advance-
ments, the last century has just marked the most rapid decline in the
earth’s environmental quality in human history, and we face major prob-
lems such as global climate change, persistent organic pollutants, ozone
depletion and major losses of biodiversity. Perhaps the true ‘“‘tragedy of
the commons” is this seeming paradox of how humankind has used
knowledge to advance society, yet ignored other knowledge so vital to
solving problems that concern the very existence of the planet.!
Scientific knowledge and scientists now play a critical role in sustain-
able development governance and multilateralism more broadly. How-
ever, institutional theories of international governance have given only
limited consideration to the role of scientists and knowledge in policy-
making. Much more emphasis has been placed on understanding conflict,
the role of power and, more recently, international organisations. But
because of the complexity and uncertainty involved in environmental
governance, scientific knowledge is an important component of inter-
state relations and merits closer examination. Scientists have become
important actors in the creation of international environmental policy —
creating the knowledge that provides the basis for policy action, in partic-
ular through scientific assessments such as the Millennium Ecosystem As-
sessment (MA) and the Global Environment Outlook (GEO). But which

90
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scientists are creating this knowledge? And does the unequal representa-
tion between developed and developing countries in this area have an
impact on the knowledge presented, and therefore the decisions taken?
This chapter will examine the institutional pathways available to scien-
tists from developing counties, as well as their capacity to make use of
them. It starts with a discussion of scientific knowledge and its role in
international decision-making, followed by an examination of institu-
tional pathways linking scientific knowledge and policy-making, in partic-
ular social networks and scientific assessments. The issue of consensual
knowledge and its legitimacy is then discussed, followed by an overview
of barriers to participation of developing country scientists in research
and policy-making. The chapter concludes by recommending changes to
the present ‘‘scientific assessment” model to incorporate more fully the
participation and input of scientists from developing nations.

Institutional pathways for scientists in policy-making

What is “scientific knowledge’” and what is its role in international
decision-making?

There are considerable challenges in incorporating new knowledge into
decision-making. Knowledge from past experiences may show a strong
causal effect on the present problem, but new knowledge does not enjoy
this advantage. Thus, in order to understand scientific knowledge in the
context of environmental decision-making, another dimension to the
learning process must be added. Ernst Haas defines learning by policy-
makers as the ability and willingness to incorporate consensual knowledge
into the definition of interests that motivate international behaviour.?
Haas’ definition identifies consensual knowledge as a prerequisite to
learning, implying that there may be reluctance on the part of policy-
makers to employ new knowledge that is not consensual. This can be
problematic for new scientific knowledge, as consensus and the human
experience tend to reinforce and support an existing baseline of knowl-
edge, which may become entrenched by norms, laws or even religion.
New knowledge challenges this entrenchment, but before old knowledge
gives way to the new it must go through a consensus-building process.
Consensual knowledge can simply be understood as what is widely ac-
cepted by society as being true. More specifically, Ernst Haas defines
consensual knowledge as ““a body of beliefs about cause-effect and
means-ends relationships among variables (activities, aspirations, values,
demands) that is widely accepted by relevant actors, irrespective of the
absolute or final truth of these beliefs”.®> However, as Robert Rothstein
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has observed, the delineation of who comprises relevant actors greatly
affects the ability to build consensus. In a group of like-minded technical
or scientific experts, consensus may be easier to reach than between na-
tional ministries or across cultural and national boundaries. In the G-77,
for instance, Rothstein states that consensus may be merely a sum of all
demands impervious to knowledge and learning.*

The consensus process may also involve the politicisation of knowledge
in order to justify existing ideologies or to protect political and economic
self-interest. For instance, in the lead-up to the UN Framework Con-
vention on Climate Change (FCCC) Third Session of the Conference of
the Parties, national governments such as Australia, one of the world’s
leading coal producers, and members of the US Senate, who believed
that any emission reduction would cost American jobs, played on the
uncertainties of the climate change science as a strategy to reduce the
possible emission commitments. Similarly, interest groups such as the Cli-
mate Change Coalition — a business, industry and labour lobby — spent
over $13 million in the United States on a national advertising campaign
that stressed the lack of evidence and uncertainty of the climate change
phenomenon.

Building consensual knowledge on environmental issues may be partic-
ularly daunting given the long time spans of ecosystem change, combined
with heavy uncertainty. Normally, if new knowledge is applied to solve a
problem and provides a successful solution, it then becomes more ac-
cepted as consensual. If, however, the result from the application of the
knowledge proves to be unsatisfactory, the problem is re-analysed by
assessing the use of previous knowledge, and a new solution or new
knowledge is applied. This trial-and-error process is a natural way of
managing uncertainty. However, many environmental problems deal
with time spans that are so long that this type of process is rendered less
effective. For instance, climate change involves emissions that if curbed
or abated now would not show results until 50 years later. Under these
circumstances building consensus on environmental issues involves much
more speculation and thus may be more vulnerable to critics.

In the modern context of international environmental governance, en-
suring that scientific knowledge is used in policy-making depends largely
on saliency, the relevancy of the information; credibility, that the infor-
mation deserves to be believed; and legitimacy, that the information was
created based on a fair process that involved the participation of actors
perceived to be unbiased by the user of the information.®

To summarise the above discussion, the employment of scientific knowl-
edge in policy-making requires certain prerequisite factors such as incen-
tive and motivation for policy-makers to learn or acquire new knowledge.
It also demonstrates the importance of consensus-building, which can
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lead to a better environment for scientific knowledge to become more
acceptable to policy-makers. Institutions in this regard play a crucial role
in providing mechanisms and incentives that can operationalise knowl-
edge and mobilise scientists. The following section of the chapter turns
to how social institutions such as social networks, epistemic communities
and scientific assessment work in this capacity.

Institutional pathways bridging scientific knowledge and
international policy-making

While cognitive, cultural and socio-communicative variables at the actor
level are also considerations in the use of knowledge to develop policy,
only institutional factors are considered here. Robert Keohane defines
institutions as ‘“‘persistent and connected sets of rules, formal and infor-
mal, that prescribe behavioural roles, constrain activity and shape expect-
ations”.% Institutions are important for decision-making because they can
internalise ideas, which can then be implemented more effectively by the
operational support of the institution. For instance, the concept of sus-
tainable development that emerged from the 1987 Brundtland Report
has now become firmly implanted in the modus operandi of most UN
organisations. Development assistance by the UN Development Pro-
gramme looks to programmes hinged on sustainable development practi-
ces. Similarly, the World Bank has made loans conditional upon environ-
mental impact assessment, and the environmental treaties negotiated at
Rio (the FCCC and the UN Convention to Combat Desertification and
Convention on Biological Diversity) contain clauses that have expanded
the idea of environmental protection to the more encompassing idea of
sustainable development.

Judith Goldstein takes this argument one step further and believes that
institutions do more than support knowledge but actually firmly embed
knowledge or ideas by legal mechanisms in inter-governmental orga-
nisations.” This can be seen in the WTO for instance, whose consistent
rulings such as in the Turtle Shrimp Case or the Thai Cigarettes Case con-
tinue to dictate that technical barriers to trade put in place to restrict for-
eign products according to their production processes are protectionist
and violate WTO member disciplines. Consequently, policy-makers of
states that are members of these institutions are persuaded and influ-
enced by the institutional policy directions or knowledge, and in some
cases even constrained by the legal mechanism of the institution itself.

The level of institutional influence on policy varies from institution to
institution. In the case of informal networks, the institutional embedded-
ness of knowledge is less pronounced and knowledge is bound only by
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very loose norms, shared beliefs and principles. In the case of more for-
mal arrangements with strong ties the production of scientific information
is directly influenced by the ‘“‘norms and procedures setting research pri-
orities, targeting resources, conducting experiments, assuring quality con-
trol and disseminating results.® The following sections describe the basic
institutions normally associated with linking scientific knowledge and in-
ternational policy-making.

Social networks

Social networks are a “‘set of social relations or social ties among a set of
actors (and the actors themselves thus linked)”.” Social networks theory
focuses on the connections among individuals, dependencies, advice and
scientific €lites.!® The relationships are defined as either strong, orga-
nised formal connections or weak informal ties; or as Malone and Edge-
rton have put it, “friendships versus acquaintances”.!!

One type of social network that has been commonly associated with
environmental policy formulation is Peter Haas’ ‘“‘epistemic commu-
nities”’. Peter Haas defines these communities as ‘‘networks of professio-
nals with recognised expertise and competence in a particular domain or
issue-area”.'? He acknowledges ‘‘that systemic conditions and domestic
pressures impose constraints on state behaviour”, but argues that the
ways that states define their interests and choose appropriate policy op-
tions is influenced by the “manner in which the problems are understood
by policy makers or are represented by those to whom they turn for ad-
vice under conditions of uncertainty”.'® He believes that within the the-
oretical context of regimes the significance of the effects they may have
on the transformative process has been neglected. In terms of his case
study on the Mediterranean Action Plan, Haas showed that in the face
of technical uncertainty and because of the lack of technical expertise at
the national decision-making level, a group of scientific experts (i.e. ecol-
ogists, biologists) were consulted. As these new actors became involved,
their advice gradually began to carry greater weight. They first became
accepted authorities on the matter, which both empowered them and
gradually legitimised their advice. Once firmly established as experts, na-
tional governments began to reflect this advice in their policy decisions.
Haas’ study identified epistemic communities as a new actor in regime
analysis. More important, however, is the way he illustrates how knowl-
edge and technical expertise can affect inter-state policy formulation and
coordination.

Peter Haas argues that the epistemic community not only offers expert
advice, but also proactively advocates specific policies for governments to
adopt. At the international level, the influence of the epistemic commu-
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nity is a source of concern for those fundamentally worried about main-
taining the status of sovereignty. As Lawrence Susskind has argued, “it
would mean that an ad hoc group of mostly appointed bureaucrats, no
different than any other coalition of non-elected actors, had achieved dis-
proportionate influence over crucial global decisions”.'*

Epistemic communities, although an important contribution to institu-
tional literature, are only one model for the role scientific and expert
knowledge is playing in recent environmental regimes. For example, Pe-
ter Haas’ work deals very little with the characteristics of these networks
or how they come into existence. Indeed, some of the networks that Haas
describes are actually much stronger collaborative arrangements between
governments, and have become synonymous with managing environ-
mental problems through more formally constituted institutional arrange-
ments, such as scientific assessments.

Scientific assessments

Scientific assessments are formally organised groups which foster strong
ties among individual scientists so that they can work collaboratively
to synthesise existing scientific knowledge into information that can be
readily used for policy applications. According to Siebenhuner, “scien-
tific assessments could be understood as social processes which help to
translate expert knowledge into policy-related forms of knowledge that
exert some form of influence on actual decision-making processes”.'?
The best known assessment is the Intergovernmental Panel on Climate
Change (IPCC), but major assessments have been carried out on a wide
variety of environmental topics and problems in the last 40 years.
Scientific assessments have become important not only because they
can deal more economically with costly research at the international level
through, for example, economies of scale or pooling resources, but also
because they can be considered a type of pre-negotiation stage. During
scientific assessments, states can assess the levels of dissent and build sci-
entific consensus in a less politicised forum.'® This approach is consistent
with functionalist theorists like David Mitrany, who argued that transna-
tional linkages in technical areas might lead to international integration
and cooperation. Mitrany observed that governmental tasks had become
significantly technical and non-political, requiring highly specialised per-
sonnel. The culmination of the same effects in other countries contrib-
uted to the emergence of issues at the international level that were more
technical, and thus better addressed by technicians rather than politi-
cians. As a result, Mitrany postulated ‘“‘that the growth in importance of
technical issues in the twentieth century is said to have made necessary

the creation of frameworks for international cooperation”.'”



96 CHAMBERS

Participation, legitimacy and developing nations:
How consensual is ““‘consensual knowledge”?

Thus, to be applied to environmental policy-making, scientific knowledge
must be agreed upon, or to some extent consensual. One of the often-
cited barriers in terms of acceptance of knowledge in developing nations
is the degree of participation that developing countries have had in gen-
erating that knowledge. If the participation of developing nation scien-
tists is low, it is argued that the knowledge may not be truly consensual,
and therefore can be viewed as less legitimate. This raises the following
questions: is the knowledge currently used in environmental decision-
making truly consensual? Or is the lack of developing country participa-
tion having an effect on the outcome and results of the assessments itself?
If so, then what are these effects?

The standard view on these questions is that there is a direct correla-
tion between participation of scientists and the extent to which knowl-
edge is accepted by policy-makers.!® In the 1990s such concerns were
highly debated when designing and operating the ITPCC. In 1990 the
IPCC set up a special committee to examine how to strengthen the par-
ticipation of developing nations in its activities. More recent assessments
such as the Millennium Ecosystem Assessment (MA) have learned from
the IPCC experience and have gone to great lengths to include develop-
ing country scientists. Moreover, the MA has followed some of the con-
clusions from the IPCC Special Committee and revised its rules of proce-
dure, requiring that each working group contain one member from a
developing country and one from a developed country. Special travel
funds and quotas are also set up in many assessments to increase devel-
oping country participation.

On the surface the correlation between legitimacy and participation of
scientists seems intuitive, but when examined closely certain questions
emerge. Successful assessments have learned that institutional embed-
dedness — “‘the degree to which scientific assessment processes are cir-
cumscribed by the organisation using the assessment to inform or vali-
date its policy decisions” — is a crucial point for the saliency and
usefulness of the assessment.!® A Harvard-based research study on the
influence of scientific assessments on policy-making suggests that “higher
levels of autonomy and less involvement [of policy-makers] may impede
the transmission of scientific knowledge to policy makers”.>°

Thus, participation can be defined in many ways, and there are no
guarantees that simply involving developing country scientists will neces-
sarily increase the legitimacy and saliency of assessments. In fact, there
are arguments that scientific knowledge is not as widely depended upon
in developing nations for policy formulation as it is in developed coun-
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tries.?! This would seem to suggest that although participation is impor-
tant for striking a balance of perspectives and prioritising the right issues
(as will be discussed further below), it may be less critical for legitimacy
and influence in developing nations so long as measures are in place for
peer review and the involvement of policy-makers within the assessment
process itself. For example, a recent case study conducted by Frank
Biermann on India’s participation in scientific assessments seems to sug-
gest that the participation of its scientists in the ozone, climate change
and biodiversity assessments did not ensure the acceptance and influ-
ence of the results by decision-makers in their policy formulation.?? Par-
ticipation, however, also has indirect benefits that can lead to furthering
environmental policy formulation. Generally involving more developing
countries in assessments has an overall effect of empowering scientists
and increasing the scope of the issues addressed. Scientific assessments
often have publicity and outreach capabilities behind them designed to
reach multiple parts of society, either by directly engaging policy-makers,
civil society or business in the assessments?® or by using press officers to
generate media attention with the public at large. This widespread dis-
semination can raise interest in the results of assessments and can pro-
mote stakeholders to seek out scientists for further explanations, advice
or applications for their own needs.?* Ultimately, this can provide an op-
portunity for scientists to increase their visibility and may impact posi-
tively on the chances of finding funding for furthering their research.
Indirectly, greater awareness of the outputs of assessments could encour-
age policy-makers in developing countries to use scientific advice more
readily and engage with scientists more actively, which currently tends
not to be the case. According to Farell, Van Deveer and Jager, assess-
ments bring more actors into the issue’s domain, thereby increasing
awareness, and through the exposure more people engaged in scientific
research or activity promote the themes of the assessment.?> Therefore
from the standpoint of participation there is a positive impact on promot-
ing awareness while forming a better information foundation for policy
formulation. Also, according to Mitchell et al., by engaging scientists in
developing countries, for example, assessments can ‘‘demonstrate impli-
cations of global assessments to national and sub-national actors’.2¢

An additional question about the parity of Northern and Southern par-
ticipation is whether the under-representation of developing country sci-
entists in assessments or scientific social networks has an impact on the
research agenda of the assessment or on the very nature of the assess-
ment itself. Are there institutional barriers to setting up more Southern-
driven assessments, generating scientific cooperation or creating episte-
mic communities? Are the current assessments that are undertaken the
ones developing countries actually want or need? In 1991 Agarwal and
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Narain put this question in simple terms: ““if issues like climate change
have to put [sic] on the agenda, then it is equally important to put envi-
ronmental problems like desertification, land and water degradation [ ... ]
on the global agenda”.?’

A cursory analysis of the various assessments that have been con-
ducted over the last couple of decades does not seem to suggest that
the areas that have been addressed have been overly focused on green
issues. For example, there have been three Global Environment Outlook
(GEO) assessments that have taken a national, subregional, regional
and global approach and cover a range of issues such as the atmosphere,
biodiversity, coastal and marine areas, disasters, forests, fresh water,
land, socio-economic and urban issues and two assessments on water
(Global Environmental Monitoring System/Water Programme 1978 and
Global International Waters Assessment, 1999-2003).?® And while there
have been major assessments on biodiversity (Global Biodiversity As-
sessment, 1995), ozone (Ozone Assessment, 1988—present) and climate
change (IPCC, 1988—present) that have been criticised for not addressing
developing country interests, these assessments have in recent years had
a much stronger focus on developing country priorities. The MA, one of
the most recent assessments at the global scale, is the first integrated as-
sessment that has taken a cross-cutting approach (land, water, biodiver-
sity, climate etc.) and has framed these issues with human well-being,
including poverty reduction. The Third Assessment of the IPCC has had
major sections on developing country impacts and there have been spe-
cial reports on land use, regional impacts and technology transfer.

The thematic focus of assessments such as the IPCC and the impor-
tance of developing countries issues in the MA, however, have not oc-
curred without the continued insistence and prodding of developing coun-
tries. As such, the progress that has been made must continue to be
guarded against prevailing Northern agendas, as has been the case in
the past. Since assessments tend to be both demanded and paid for by
Northern interests, it is only natural that their influence will be, to a cer-
tain degree, focused on questions of importance to the North. Therefore
it is only through the continued involvement of developing country scien-
tists and policy-makers in the assessments that we can be assured that
their interests and priorities are accepted.

Barriers to participation for scientists from developing
countries

Agenda 21 and the Johannesburg Plan of Implementation (JPOI) have
recognised the importance of science and technology for sustainable de-



DEVELOPING COUNTRY SCIENTISTS 99

velopment. The JPOI in particular points out the need to promote and
improve science-based decision-making for the protection of the envi-
ronment.?? It also singles out the need to “assist developing countries,
through international cooperation, in enhancing their capacity in their ef-
forts to address issues pertaining to environmental protection, including
in their formulation and implementation of policies for environmental
management’’, specifically in particular areas:

® environmental monitoring, assessment models, accurate databases and
integrated information systems;

e satellite technologies for quality data collection;

® science education and research and development activities necessary
for effective science and technology policy-making;

® mechanisms for providing better communication between policy-
makers and the scientific community related to the implementation of
Agenda 21;

e networks for science and education for sustainable development, at all
levels, with the aim of sharing knowledge, experience and best practices
and building scientific capacities, particularly in developing countries;

¢ information and communication technologies including better access to
information and communications;

e publicly funded research and development entities to engage in strate-
gic alliances for the purpose of enhancing research and development
to achieve cleaner production and product technologies, through, inter
alia, the mobilisation from all sources of adequate financial and techni-
cal resources, including new and additional resources, and encouraging
the transfer and diffusion of those technologies, in particular to devel-
oping countries.

But addressing the gaps that exist in developing countries is not an
easy task. Historically, investment in science and technology and strength-
ening science capacity has generally been much lower in developing
countries,*® particularly in sub-Saharan Africa and small island states.?!
Scientific assessments have attempted to address some of these problems
and have supported capacity-building programmes within the assessments
themselves. The MA, for example, has launched a fellowship programme
“to enhance the capacity of individual biophysical and social scientists
to carry out ecosystem assessments’’. Targeting young scientists at early
stages of their careers, the fellowships allow the scholars to attend author
meetings and become lead authors. The IPCC has provided internal
funds for these purposes, but analysis has suggested that these types of
add-ons to existing research programmes are limited as they only provide
short-term support and do not guarantee that knowledge or technology is
diffused. This seems to suggest that although these types of programmes
are important, a longer-term targeted commitment to assisting develop-
ing countries to conduct assessments is needed.
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Table 4.1 Researchers in developing countries

Region researchers

Region per million population
Africa 70*
Middle East 130
India 130
Asia (remainder) 340
Latin America 550
Europe 1,990
North America 2,640
Japan 4,380

Source: UNDP (2003) Human Development Report 2003: Millennium Develop-
ment Goals: A Compact among Nations to End Human Poverty, New York: Ox-
ford University Press.

a. South Africa has 992 researchers per million persons

Women’s participation in higher education generally, and science more
specifically, is also a problem in developing countries. Despite the fact
that women have made significant gains in higher education enrolment
in most regions of the world (in some regions women’s enrolment now
equals or surpasses that of men), the poorest countries of the world con-
tinue to show little improvement, having the lowest enrolment of women
in universities. In addition, there are significantly lower numbers of
women than men pursuing science careers in developing countries.

Various reasons exist for the low entry level of women into scientific
study and careers in developing countries, including cultural attitudes
and gender stereotyping, the relatively lower number of girls who receive
basic education, difficulties in balancing scientific careers with households
and family responsibilities and the tendency of scientific communities in
developing countries to be resilient to change. The women who do be-
come scientists face further obstacles, and ““are notably absent from lead-
ership roles and positions of responsibility in institutions concerned with
science policy and administration”.3? Recent articles concerning the role
of women in negotiations and policy-making on climate change have
been critical of the levels of participation of women.*? Although women
are considered among the most vulnerable in developing countries, and it
is widely believed that climate change will have the most serious effects
on the most vulnerable sectors of society, there is relatively little gender-
specific research done on climate change.

Few references to gender are made at FCCC Conferences or Meetings
of the Parties and there are no references to gender in the text of the
Kyoto Protocol or the FCCC. Recently some attention has been paid to
gender at the Seventh Session of the Conference of the Parties (COP),
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such as the issue of women’s participation in FCCC bodies, and the Sec-
retariat was requested ‘‘to maintain information on the gender composi-
tion of each body with elective posts established under the Convention
and the Kyoto Protocol, and to bring this information to the attention of
the Parties” whenever vacancies occur.>** However, information is not
readily available on the gender composition of assessments such as the
IPCC and MA, and until this becomes available speculation is sure to
be made that lack of attention to gender issues in assessments may be
directly linked to the lack of participation of women and the opportunity
to raise gender-specific concerns.

Traditional knowledge and assessments

“Traditional knowledge is seen as wise, non-exploitative and sustain-
able.”?> Most local communities possess specialised knowledge that is
highly useful for managing natural resources in ways that have led to the
long-term maintenance and integrity of their environment. Bridging this
knowledge with modern scientific assessments could improve the practi-
cal application of new technologies and science at the local level. The
MA is the first global assessment to use traditional knowledge, and in
this regard is breaking new ground. Most assessments until this point
had policies that did not permit so-called “‘grey literature’ or non-peer-
reviewed findings to be used. The IPCC eventually changed its practices,
recently easing the restrictions on grey material in 1999, since it needed
to take better consideration of traditional knowledge in mitigation and
adaptation activities.

Traditional knowledge is an important component of the MA, as the
results of the global assessment are checked against nested regional and
local assessments. So, while ecosystem change and biodiversity loss and
their solutions are of global concern, the subglobal dimensions are im-
portant because they act as local tests of global results. This issue of scale
is also important because it takes into account the difference in space and
time between the global and the local. As the director of the MA, Walter
Reid, has stated, ““in light of this multi-scale nature of both the issues in-
volved and the decisions being made, early in the exploration of the idea
for the MA it became clear that a strictly ‘global’ assessment would be
insufficient”.*® Not only does traditional knowledge help address the sci-
entific issues of scale, it has an important political function: legitimacy.
The MA is meant to appeal to multiple stakeholders, including local and
indigenous groups. As Reid notes, given ‘“‘the level of suspicion and dis-
trust of ‘global’ processes by local communities [it] is unlikely that a
global assessment of ecosystems would be seen as legitimate by a local
community of indigenous people in the Andes or a village in South Af-
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rica if the process excluded their own local knowledge concerning their
ecosystems”.3”

The challenge for the MA and future assessments looking to integrate
traditional knowledge will be twofold. First, there are methodological
and epistemological hurdles that have to be overcome: how can a global
assessment use traditional knowledge and incorporate it with technolo-
gically derived knowledge??® The second challenge will be to address
adequately issues of participation and legitimacy. Indigenous groups have
found solidarity internationally from a common experience of oppression
and exploitation. This experience has created an air of suspicion and cau-
tion when dealing with ownership and development-related issues. Their
knowledge in particular has been a topic of intense focus in recent years
over cases of exploitation and unlawful commercialisation with no bene-
fits returning to the knowledge holders. Thus sharing their knowledge
with scientific assessments will understandably raise suspicions and ques-
tions of the political nature of the assessment and the intended use of
the knowledge. The challenge for the MA is to remain apolitical and to
ensure that the knowledge is used in a way that respects the rights and
traditions of the local people. This of course will be difficult as scientific
assessments are meant to influence multiple stakeholders, including the
very stakeholders that have power over indigenous groups and which
have been responsible for their exploitation.

Conclusion

Scientific knowledge is a key element in successful governance of envi-
ronmental and sustainable development issues and problems. Knowledge
is a complex concept that is derived from many sources and influences,
but in policy-making consensual knowledge is of central importance and
can be defined as what is widely accepted by society as being true. In the
context of international environmental governance, studies have shown
that ensuring the use of scientific knowledge in policy-making will de-
pend largely on the saliency, credibility and legitimacy of knowledge.
The significance of scientific knowledge in international decision-
making places scientists as key actors in environmental and sustainable
development governance. The role of scientists, however, is often deter-
mined by the institutional pathways that organise their participation in
the international decision-making process. Deciding who participates
and how they participate will have an effect on the level of acceptance
and influence the knowledge can have on decision-making. But participa-
tion is not straightforward. Participation of scientists from developing
nations in scientific assessments is a necessary but not sufficient require-
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ment to ensure the influence and acceptance of the scientific information
produced.

In addition, and more importantly, involving developing countries in
scientific assessments will lead to a more balanced approach in the analy-
sis of issues in the assessments and decisions concerning agendas within
the assessments. Though a cursory analysis does not demonstrate that
global assessments thus far have been overly directed at environmental
priorities of developed countries, there should be more emphasis on as-
sessments that are connected to Southern problems and linked with
poverty reduction. Setting the agenda in this direction, however, will be
difficult because assessments, as large financial undertakings, are usually
financed by the North which results in a reflection of their interests as pri-
ority issues.

Participation can also create indirect benefits that can empower scien-
tists and lead to furthering environmental policy formulation. The dis-
semination of the results of scientific assessments often plays a role in rais-
ing the profile of assessments and interest in the issues addressed, and
can prompt decision-makers to seek the advice of scientists. Concurrent
effects may include increasing scientists’ visibility and reputation, broad-
ening the range of actors in the issue’s domain and increasing the atten-
tion of national and subnational actors to global priorities.

Participation of developing country scientists in assessments and other
institutional pathways that link them with the policy-making process is
challenged by certain barriers to their entry. Scientific capacity is by far
the largest problem, and although the importance of scientists in sustain-
able development governance has been recognised by important legal
agreements such as Agenda 21 and the JPOI, a lack of focused assistance
from the North to engage developing nation scientists effectively into
processes such as assessments that are linked to decision-making re-
mains. Contributions linked to ongoing programmes are important, but
longer-term targeted commitments to assist developing countries to con-
duct assessments are also needed. In particular, the under-representation
of women in science and in processes that are linked to decision-making
must be tackled as a priority.

This chapter has also discussed the link between scientific assessments
and traditional knowledge. Traditional knowledge, though not consid-
ered scientific according to standard Western definitions, plays an impor-
tant role in providing practical information that can assist assessments to
bridge the scales between the local and the global. Because local and in-
digenous groups are key actors in ecosystem management, their partici-
pation is also important for legitimacy and acceptance of the assessment.

Based on the analysis of this chapter there seems to be a number of
measures that could be taken either to strengthen the role of developing
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country scientists individually or to improve the institutional processes by

which they contribute to international decision-making.

e Target graduate-level curriculum development on assessments in de-
veloping country universities and work to integrate more content in
course modules related to environmental science and policy studies or
develop stand-alone graduate degrees on assessment and environ-
mental policy-making. Rich materials on environmental assessments
including conceptual frameworks, modelling, scenario-building and
policy studies now exist and could form a basis for this curriculum
development.

e Future assessments should have dedicated capacity development pro-
grammes on scientific assessments. Existing programmes such as travel
and participation grants could form the practical part of a programme,
but a more holistic sustained approach is required.

¢ Many policy-makers do not know how to use scientific knowledge in
decision-making, which results in many of the assessments’ outputs be-
ing unused. Traditionally, capacity-building efforts around assessments
have targeted the assessors instead of the users. Therefore capacity de-
velopment programmes for policy-makers on how to use science, un-
derstand risk and uncertainty and ultimately how to apply assessments
in their work is one way of ensuring the utility of the assessments and
informing decision-making.

® Many of the barriers to involving women in assessments are deep-
seated perceptions and culturally based resilience that will take long
periods to overcome. While this requires continued efforts such as
education and awareness-raising, interim positive measures should be
sought for greater participation of women, including transparency of
gender composition in assessments, institutional policies for the in-
volvement of women and participation grants targeting women.

e Institutions play an important role in regime formation and negotia-
tion. Given the levels of uncertainty and therefore the ability to politi-
cise knowledge, progress will only be made if a common understanding
of knowledge is formally agreed. In this regard assessments like the
IPCC have played an important role in focusing negotiations and mov-
ing debates forward based on accepted information. But assessments
remain ad hoc and require greater formalisation of institutional mecha-
nisms for bridging international decision-making and science (after all,
design does matter) and there is much more scope for integration of
needs (i.e. MEAs). These goals could be achieved through better cen-
tralisation of assessment processes and a stronger coordination role
played by UNEP.

e Scientists are increasingly being required to participate as diplomats,
negotiators and policy-makers without the appropriate background or
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formal training. While technical training is important for policy users,
training for scientists from developing countries is required to give
them the skills to be successful at policy-making.

Traditional knowledge can play an important role in scientific networks
and assessments, but to date there has been limited work on how the
two bodies of knowledge can be integrated. More research and study
is required to formalise the relationship and make the two bodies of
knowledge integrated and functionally applicable for decision-making.
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The legacy of Deskaheh:
Decolonising indigenous
participation in sustainable
development governance

Leanne Simpson

Introduction

Indigenous nations have been engaged in international governance since
time immemorial. In the times prior to contact with colonising powers, in-
digenous national governments engaged in a variety of political relations
with other indigenous national governments: negotiating treaties, politi-
cal alliances and trade agreements amongst other issues. Since the incep-
tion of the United Nations, indigenous political and spiritual leaders have
also been active in participating in the activities of the United Nations and
its affiliated bodies as avenues to address the occupation of their lands,
colonialism, genocide, human rights abuses and environmental degrada-
tion. In 1924 Cayuga Chief Deskaheh travelled to Geneva attempting to
represent the Six Nations of the Haudenosaunee Confederacy at the
League of Nations. Travelling on a passport authorised by the Six Na-
tions, Deskaheh wanted to petition the League of Nations to explain
that the Canadian government had no jurisdiction over their country.
The treaty that his nation had signed with King George III acknowledged
their nationhood and guaranteed a spot at the League of Nations. After
spending over a year in Geneva, his requests were seriously considered
by some of the delegates, including Japan and the Netherlands which
sponsored him to address the League. Canada and Great Britain, how-
ever, pressured the Secretariat to inform Deskaheh that his nation would
not be allowed as a petitioner before the plenary session, and he was ul-
timately denied even a seat in the gallery as an observer.! The majority
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of the international community failed to recognise Haudenosaunee sov-
ereignty, but Deskaheh’s persistence and sense of justice are a legacy for
contemporary indigenous peoples demanding to have their rights recog-
nised by the international community.

Chief Deskaheh was not the only indigenous leader to demand access
to the League of Nations in the 1920s. In 1924 T. W. Ratana, a Maori re-
ligious leader, travelled to England to meet with King George V after
New Zealand broke the Treaty of Waitangi, a treaty which guaranteed
the Maori ownership of their lands. He was denied access to the King,
so he sent part of his delegation to the League of Nations in Geneva,
where they were also denied access and recognition. Thus began the
long road indigenous nations have travelled to gain access, influence and
recognition at the United Nations. The experiences of Chief Deskaheh
and the Ratana delegation are not unique, nor are they the relics of an-
other era. Indigenous peoples from all over the world repeat the same
efforts and practise the persistence demonstrated by Deskaheh and
Ratana in attempting to participate in, receive acknowledgement and
ultimately achieve justice from the global governing structures of the
world community.

In contemporary times indigenous peoples face the same denial of
national sovereignty as did Deskaheh and Ratana, and they are repeat-
edly denied access to UN decision-making bodies. When they are al-
lowed to participate, it is most often as observers, stakeholders or a
part of civil society, and on terms that satisfy the needs of member states
rather than indigenous peoples. For example, one of the most pressing
issues for indigenous peoples over the past decade has been advocating
for the protection of their human rights under the draft declaration on
the rights of indigenous peoples. To many indigenous people this decla-
ration represents a vital affirmation and acknowledgement of indigenous
rights, rights that are intrinsically linked to the land, their environment
and ultimately their full and meaningful participation in global environ-
mental policy-making. Member states, however, continue to refuse to ac-
cept the draft declaration, leaving some indigenous people questioning
the fundamental potential of the UN system for accomplishing anything
with regards to indigenous peoples and their agendas.” As a result, some
indigenous people refuse to participate in the UN system at all, seeing it
as a colonising force comprised of countries engaged in the oppression of
the world’s indigenous population. For these people, participation in the
United Nations legitimises this system, a system they find untrustworthy
and ineffective in dealing with justice for the world’s indigenous peoples.

Those indigenous people who choose to work within the United Na-
tions are aware of and respectful of these perspectives, because often
the traditional leaders and knowledge holders of their communities and
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nations hold these beliefs. They participate in global environmental
policy-making initiatives with the purpose of changing and expanding ex-
isting institutional pathways for indigenous participation, viewing it as
one potential avenue to promote justice and liberation for the world’s in-
digenous peoples. They have used UN forums as opportunities to expose
and bring attention to human rights abuses, continuing genocide, colo-
nialism and environmental destruction. Indigenous organisations have
also used these international meetings as opportunities for groups and
individual nations to build political alliances and join in solidarity with
other indigenous groups who refuse to compromise their rights and sov-
ereignty in the face of extreme state pressures to do so.? Still other indig-
enous people choose to work from the margins of the UN system, often
using non-institutional pathways for change, pushing for new decolonised
relationships between indigenous nations and member states, in part
based on the principles in the draft declaration. Indigenous peoples have
been most successful in influencing the global agenda on environmental
policy when these strategies are combined in a multifaceted approach.
Yet given the barriers indigenous peoples face, these successes have
been few and far between.

For indigenous peoples, the denial of national sovereignty, the lack of
formal recourse for indigenous peoples to remedy human rights viola-
tions and the lack of political recognition of indigenous nations within
the UN system provide the context for interactions with the United
Nations. The destruction of indigenous lands has accompanied the op-
pression of indigenous peoples, with occupying governments facilitating
large-scale industrial development on indigenous lands without the per-
mission of their governments. This disrupts the sustainable relationships
indigenous peoples have with their lands. For indigenous peoples, colo-
nialism remains the major barrier to sustainability, as sustainability and
the restoration of indigenous self-determination are intrinsically linked.
A former Grand Chief of the Assembly of First Nations, Matthew Coon
Come, makes this point in discussing the impact of the Rio Earth Summit
on indigenous peoples colonised by Canada:

First Nations are concerned about environmental degradation and the impact this
has on all our relations. The primary concern is our duty to the Creator to care
for the land. However, First Nations are denied the inherent right to govern and
manage our own lands in a sustainable way and are often denied access to
the land. This lack of jurisdiction to manage our own lands has had many conse-
quences, including the extinction of species, deforestation, water pollution, the de-
cline in quality and quantity of wild foods, climate change and ozone depletion.*

Based on this perspective, the denial of indigenous nationhood is directly
linked to the exploitation of the environment, and until these injustices
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are properly addressed both the environment and indigenous peoples
will continue to suffer. Aroha Te Pareake Mead of the Maori nation
clearly states that Maori will not achieve full and meaningful participa-
tion in international forums until their treaty is restored:

Maori, however, will continue to be “third party stakeholders”, rather than
drivers of environmental decision-making, as long as treaty grievances remain
unsettled and until the land, cash and other resources taken from them are
returned.’

Indigenous representatives participating in UN forums relating to envi-
ronmental policy-making have repeatedly raised these issues. Enfran-
chisement within the global arena requires that the global community
address its colonial past, and the contemporary ways it continues to colo-
nise and oppress indigenous peoples. Without addressing the systemic
and root causes of indigenous disenfranchisement, solutions aimed at in-
creasing indigenous participation and influence will serve only as ““Band-
aid solutions”, falling short of affording the rightful place of indigenous
peoples in global policy-making processes.

Decolonisation: Full enfranchisement

The full enfranchisement of indigenous peoples within the UN system re-
quires extensive decolonisation of indigenous-state relations at the na-
tional level, in addition to the decolonisation of the relationship between
indigenous nations and the UN system itself. Decolonisation is a political,
social, physical and spiritual process which must take place both within
indigenous nations and in the external political relationships formed
with other indigenous and non-indigenous nations. It is a large and com-
plex project that will span several generations and take on diverse forms
and pathways, as individual indigenous nations revitalise their traditional
forms of knowledge, governance and political relationships. They will
have to address collectively and critically the impacts of colonialism and
occupation on indigenous lands and peoples. Indigenous peoples are not a
homogeneous entity, and colonialism has impacted on the indigenous
peoples of the world in different ways. Decolonising pathways will be re-
flective of individual indigenous traditions, indigenous conceptualisations
and diagnosis and indigenous visioning. The core of decolonisation relies
upon strengthening indigenous political traditions, governance, world-
views, knowledge systems and education and health care systems. Still,
in contemporary times, most indigenous peoples have not entered a
post-colonial era, and they continue to fight for their lives, their way of
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life and their lands, making thinking about a decolonised future all the
more difficult.

Although indigenous peoples have been discussing decolonisation for
generations, academics have only begun to talk about decolonisation in
the last few years.® Therefore, questions about how decolonisation will
take place and what decolonised political relationships will look like re-
main unanswered in the academic literature. In fact, there will be no sin-
gle answer to these questions, as indigenous peoples continue to envision
for themselves a decolonised future. If any generalisations can be made
on this topic, it is that decolonisation represents a process of rediscovery
and recovery, of mourning and critically addressing current injustices and
the injustices of the past, of envisioning future possibilities and of com-
mitment and action.” State and global governing structures must also be
willing to decolonise their relationships with indigenous nations. Discus-
sions about decolonising global governance mean critically evaluating the
current relationship and creating space for envisioning a better future.

The purpose of this chapter is to examine critically the ways in which
indigenous peoples currently participate in global governance for sustain-
able development. It will begin by discussing the international communi-
ty’s interest in traditional knowledge as a motivation for enhancing indig-
enous participation. It will then examine measures attempting to enhance
indigenous participation in global environmental policy-making, focusing
on both institutional and non-institutional pathways. Finally, the chapter
will conclude with a discussion of various ‘“‘successful”” attempts to en-
franchise indigenous peoples, including a discussion of Inuit influence in
the Stockholm Convention on Persistent Organic Pollutants, indigenous
declarations and the Call of the Earth Llamado de la Tierra Initiative.

Global governance and indigenous peoples: The current
situation

Over the past few decades the UN system has taken some measures to
enhance and promote indigenous participation in sustainable develop-
ment and environmental policy-making. In the early 1980s the world’s
scientists, policy-makers, political leaders, academics and civil society ac-
tivists recognised the importance of indigenous knowledge for the pro-
motion of sustainable development.® From an indigenous perspective,
these legal measures were initiated not out of a sense of righting past
wrongs or concerns over the rights of indigenous peoples, but because
member states were interested in the traditional knowledge of indigenous
peoples as a potential remedy for global environmental crises.® This in-
terest has motivated member states to invite indigenous peoples to par-



DECOLONISING INDIGENOUS PARTICIPATION 113

ticipate in a variety of working groups and forums regarding biodiversity
and sustainability in order to learn how this knowledge might be applied
to environmental crises.

Indigenous peoples have viewed this newfound interest in their knowl-
edge and concern for their enfranchisement with scepticism. Indigenous
academics Marie Battiste and Sakej Youngblood Henderson write:

As the twenty-first century dawns, industrialised societies are demanding that in-
digenous peoples share our knowledge, our hearts, bodies and souls so that Euro-
centric society can solve the various problems that its world-view has created. In
view of the history of relations between the colonisers and the colonised, this is
an extraordinarily bold request. The colonising peoples have done nothing to cre-
ate trust or to build relationships with our ecologies or our knowledge. They have
contaminated the land, and they have refused to have respectful relations with
the forces of the ecologies. Indeed, they have competed with these forces.!®

Unfortunately the interest of industrialised societies in indigenous
knowledge was not coupled with an interest in indigenous peoples. This
has forced indigenous peoples to engage in discussions in order to protect
knowledge from exploitation without any resolution of human rights vio-
lations and continuing genocide against indigenous peoples worldwide. It
is difficult to accept that states currently engaged in and benefiting from
the occupation of indigenous national territories, the denial of the indig-
enous right to self-determination and the promotion of national policies
aimed at destroying the foundations of indigenous knowledge could pos-
sibly be interested in their traditional knowledge in a manner that is not
based on exploitation and oppression. Battiste and Youngblood Hender-
son continue:

This interest [in indigenous knowledge] has reinstalled the predatory mentality of
Eurocentric thought, raising questions about the ethics of the new global enter-
prise and about indigenous peoples’ ability to survive it. The parallel between
the dispossession of indigenous land and the dispossession of our intellectual
knowledge is riveting. Without effective protection of the special interests that in-
digenous peoples have in our ways of knowing and heritage, indigenous cultures
are threatened and endangered. Our heritage and teachings are open to pillage
in the same way and by the same peoples who have been taking our lands and
resources for more than five hundred years.!!

Although indigenous, or traditional, knowledge systems have been sus-
taining indigenous nations for countless generations, informing their gov-
ernance, health care, education and political systems, it is only in the past
two decades that non-indigenous peoples have become interested in cer-
tain aspects of those knowledge systems. In 1987 Our Common Future,
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the report of the World Commission on Environment and Development,
recognised the role of indigenous peoples in sustainable development.
Five years after this report was released, the Rio Declaration reaffirmed
this position, stating that indigenous peoples have a vital role in environ-
mental management and development. Principle 22 of the Rio Declara-
tion recognises the critical role of indigenous peoples in sustainable de-
velopment, and calls for states “to recognise and duly support our
identity, culture and interests”. Principle 26 also discussed this role, stat-
ing the following as its three main objectives:

a) the empowerment of indigenous people and communities;

b) strengthening of the active participation of indigenous people and
communities in national policies, laws and programmes from resource
management;

¢) the involvement of those people and communities in resource man-
agement and conservation strategies.

The rhetorical nature of Agenda 21 does not require that indigenous

peoples influence national policies, laws, resource management or conser-

vation strategies, merely that they participate and be involved in those
strategies. This results in many cases where states have adopted the

Agenda, but indigenous peoples’ participation has remained superficial.

Thus the status quo has persisted, and indigenous participation has not

influenced national policy in any meaningful way. From an indigenous

perspective, effective and meaningful participation means that different
decisions will be made and that indigenous participation will be reflected
in the overall decision-making of the organisation.

The Convention on Biological Diversity (CBD) opened for signature
during the Rio Earth Summit. Article 8(j) of the convention deals specif-
ically with indigenous peoples and traditional knowledge:

Each contracting Party shall, as far as possible and as appropriate: Subject to
national legislation, respect, preserve and maintain knowledge, innovations and
practices of indigenous and local communities embodying traditional lifestyles
relevant for the conservation and sustainable use of biological diversity and pro-
mote our wider application with the approval and involvement of the holders of
such knowledge, innovations and practices and encourage the equitable sharing
of the benefits arising from the utilisation of such knowledge, innovations and
practices.!?

While international recognition of the importance of traditional knowl-
edge is a major accomplishment for indigenous peoples, many indigenous
peoples feel that CBD working groups on article 8(j) and on access and
benefits-sharing have focused more on enabling state governments and
industry access to traditional knowledge than assisting indigenous peo-
ples in the protection of that knowledge from outside exploitation. These
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bodies have been slow to acknowledge that many indigenous groups
are advocating sui generis mechanisms for the protection of knowledge
to be recognised rather than working within existing Western intellectual
property regimes, a position that has been virtually ignored by member
states.

Despite the recognition of the role of traditional knowledge and indig-
enous peoples in sustainable development, they still face major barriers
to full participation in the decision-making of these UN bodies. At the
international level, these goals remain difficult to achieve given that set-
tler governments continue to deny indigenous sovereignty, governance
and land rights, thereby undermining indigenous identity, culture, knowl-
edge and interests. The role of indigenous peoples in international gov-
ernance remains shackled by the colonial and neo-colonial policies of
state governments, aimed at continuing to undermine indigenous self-
determination, nationhood and traditional systems of knowledge. The
contradictions do not go unnoticed by those indigenous peoples partici-
pating in UN bodies, particularly around the issue of traditional knowl-
edge and intellectual property rights (IPRs), and they represent a major
structural barrier to indigenous peoples in the multilateral arena.

Institutional pathways

Although problematic for the reasons discussed above, principle 22
and article 8(j) have enhanced indigenous participation in global policy-
making and have been a first step in enabling indigenous peoples to influ-
ence national positions and global agendas. Over the past decade they
have expanded opportunities for indigenous peoples to participate in
global environmental policy-making through institutionalised pathways.
Indigenous peoples have participated on state delegations; represented
indigenous groups, nations and communities at different meetings under
observer status; participated on expert panels; and submitted case
studies under the CBD. The following sections outline the nature of this
enhanced participation.

State delegations

Canada and New Zealand are two state governments that have regularly
included indigenous representatives on their delegations when negoti-
ating international environmental policy agreements. The international
community has applauded them for doing so. The effectiveness of these
measures, however, is mixed from an indigenous perspective. The pres-
ence of an indigenous person on a state delegation gives legitimacy to
the state’s negotiating positions, positions that are often crafted without
any indigenous input and are often detrimental to indigenous interests.
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Box 5.1: In my own experience, I have sat as part of the Canadian
delegation negotiating the Biosafety Protocol under the CBD and
as part of the delegation to the ad hoc open-ended working group
on Article 8(j). I was the only indigenous delegate present at the ne-
gotiations for the Biosafety Protocol (several NGOs and indigenous
groups were present in the corridors, but did not have access to the
plenary). Despite the fact that the issues captured in these negotia-
tions were of enough interest to the Assembly of First Nations to
send me to the table on their behalf, the Canadian government cate-
gorically ignored all of my input into the process. I had absolutely
no influence over their negotiating position and, although on paper
I was a full member of the delegation, I was not allowed the same
access to information as other governmental delegation members.
For all intents and purposes, I might as well have not been there;
my presence only gave legitimacy to the Canadian delegation, which
regularly put forward negotiating positions that had the potential to
endanger indigenous peoples. In some cases, I worried that I was
actually assisting them in developing their positions; they knew how
developing countries with opposing views would criticise them ahead
of time. This was a particularly frustrating experience: although
I was able to gain access to information and to negotiations, my
presence was used by coloniser governments to legitimise Canada’s
negotiating position. This has been the experience of many other
indigenous peoples in Canada to the point where many, including
myself, refuse to sit on any government-sanctioned delegations.

Since the author has had extensive personal experience with this prob-
lem, it is both appropriate and helpful to share these experiences of the
role of indigenous representation on national delegations (Box 5.1).

Aroha Mead describes her experience on New Zealand state
delegations:

It isn’t uncommon in such situations for states to prevent indigenous delegates
from participating in the smaller more technical working groups and committees
as the states feel more exposed when discussions become detailed and specific. It
is in this way that they tend to develop quite simplistic responses to what are com-
plex matters. Indigenous peoples continue to be the “objects” of negotiation, but
they themselves are most often not directly included in the policy development
stages.!?

Despite these problems, in meetings where indigenous organisations
are not afforded observer status membership of a state delegation may
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be the only institutional pathway open for indigenous peoples to partici-
pate. In this case, membership on state delegations will afford indigenous
peoples access to corridor discussions, side events and opportunities to
meet with other member states that might be supportive of their con-
cerns. Combined with a multi-pronged approach supported by other in-
digenous organisations, this may be one part of an effective strategy to
influence global environmental policy-making. However, it requires sub-
stantial resources for it to be fully effective.

Indigenous organisations and observer status

Indigenous people representing organisations, nations or communities
not willing or able to participate in state delegations can also participate
in some global environmental policy negotiations as observers. Observer
status affords some level of participation in these meetings, though con-
siderably less than the level which delegates enjoy. Indigenous peoples
have been able to use observer status to their advantage in several cases,
using it as an opportunity to monitor countries’ negotiating positions, to
develop relationships with other delegates who may be supportive of
indigenous causes, to educate delegates about issues that are important
to indigenous peoples, to strategise with others through the Indigenous
Caucus, to liaise with NGOs and other members of civil society who
might have common interests and goals and to garner media attention
for indigenous issues. To be fully effective, observer status must be com-
bined with other non-institutional strategies to increase influence. For in-
stance, the Maori nation has been able to use the observer status of some
Maori groups, in addition to Maori membership on state delegations, to
advance their political goals. Aroha Mead explains:

There have been times here in New Zealand, when the Maori activist movement,
together with well placed Maori senior government officials, together with Maori
politicians, have joined forces and been highly effective in pushing for change or
for something to be squashed (i.e. the NZ position on the OECD Multilateral
Agreement on Investment).!*

This kind of effective strategising requires indigenous peoples to be
actively involved in high-level state government and political affairs,
something that for some is a compromise of indigenous sovereignty and
for others, often in majority world countries, is simply impossible.

Participation in expert groups: The Ad-Hoc Open-Ended Working Group
on Article 8(j)

One of the most successful of institutional pathways designed to enhance
indigenous participation has been the Ad-Hoc Open-Ended Working
Group on Article 8(j). Indigenous peoples have substantial and unprece-
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dented participation in this working group and have participated as co-
chairs, formally addressed the forum through interventions and have
had some influence over setting the agenda for the group’s work. Sev-
eral indigenous nations have addressed the floor directly, as indigenous
nations, although their interventions do not often hold the same weight
as interventions by state governments. Some indigenous organisations,
however, have advocated for this model of participation to be used in
the Framework Convention on Climate Change, the Kyoto Protocol and
the Ad-Hoc Open Ended Working Group on Access and Benefit Sharing
of Genetic Resources (ABS) within the CBD.

Indigenous peoples do not agree on whether the Working Group on
8(j) is successful or not. While it represents an important first step,
many people are concerned that it ““ghettoises” indigenous issues in the
CBD into one working group. By compartmentalising all indigenous is-
sues within the CBD into one meeting, indigenous peoples have less ac-
cess to other working groups. For instance, indigenous peoples are very
concerned about access and benefit sharing with respect to traditional
knowledge, yet they do not have the same level of participation in the
ABS Working Group meetings because “‘indigenous issues” are dealt
with in the Working Group on 8(j).

Some participants also question the ability of the Working Group to
influence decision-making at the Conference of the Parties (COP). Indig-
enous participation at the COP, the supreme decision-making body of
the CBD, is extremely marginalised. The COP meets every two years
and its main functions are to monitor progress and to agree on a pro-
gramme of work to implement the convention. The participation of ob-
servers is encouraged, but with over 100 indigenous peoples in atten-
dance at COP7, they were only allowed to address the forum in one
presentation for each agenda item. Participation in workshop groups
was at the discretion of the chair.'® Indigenous peoples also question
the influence of article 8(j) within the larger system of global gover-
nance. The World Intellectual Property Organization (WIPO) is of par-
ticular interest to indigenous peoples because of its work on traditional
knowledge and intellectual property. WIPO, however, will not consider
the decisions of the Working Group; it will only consider the decision of
the COP. This barrier makes it more difficult for the Working Group on
8(j) to influence WIPO on this very important issue.

The Indigenous Caucus

At most international meetings with indigenous peoples participating as
observers, the Indigenous Caucus (open to all indigenous peoples and or-
ganisations) meets and operates in an attempt to provide a united posi-
tion designed to influence both the procedures and content of meetings.



DECOLONISING INDIGENOUS PARTICIPATION 119

Indigenous participants have very little time and financial resources for
setting agendas and strategies for participating in the Working Group
ahead of time, especially in comparison to many member states; there-
fore, the Indigenous Caucus is not nearly as effective as it might be in
presenting a united front to the Working Group. Language barriers fur-
ther confound the effectiveness of this group. There are few resources
available for translation at these meetings, making it difficult to include
all indigenous delegates. There are also substantial differences in per-
spective, strategy and purpose for the indigenous peoples of the world
and it can become exceedingly difficult to build any kind of consensus
under these conditions. Nevertheless, the Indigenous Caucus has contin-
ued to meet, present interventions when possible and monitor the proce-
dures of the Working Group meetings.

Case studies

Indigenous groups are often invited to submit case studies to help moni-
tor and assess the effectiveness of national programmes of work. Under
the CBD, case studies are submitted to the Secretariat and are consid-
ered ‘“‘vital to the preparation of documents and the development of rec-
ommendations to be considered at Conference of the Parties meetings
and meetings of the Convention’s subsidiary bodies”.!® There are two
issues with case studies. Many indigenous groups do not have the finan-
cial capacity or human resources to construct and submit case studies.
Secondly, the issues that the case studies address more often reflect the
agenda of member states than of indigenous peoples.

Side events

Indigenous peoples have been successful in organising various side events
on the margins of important international meetings. Although these
events are not formally part of the programme of work, they give indige-
nous peoples time and space to discuss issues, positions and concerns in a
more detailed and complex manner. Side events can be an effective tool
for influencing international policy-making, but they are dependent upon
the attendance of individual delegates and the capacity of indigenous or-
ganisations to arrange them.

Barriers to effective participation in institutional pathways

The preceding section outlines the various ways indigenous peoples par-
ticipate in international sustainable development policy-making through
institutional pathways. There are, however, several barriers that limit
the effectiveness of such participation.
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Indigenous groups which participate, like NGOs, are self-selected and
largely unaccountable to grassroots indigenous people. Larger, well-
established groups tend to have the personnel and resources to partici-
pate. The Canadian Assembly of First Nations (AFN) is an example of
an aboriginal political organisation that has participated in international
environmental policy-making. Its funding comes from the Canadian
government, and its membership is composed of First Nation chiefs
elected under the Indian Act, a colonial system of government controlled
by the Canadian government and imposed on First Nations communities.
The funding the AFN receives from the Canadian government is depen-
dent upon how well the two are getting along: the more critical the AFN
is of Canada, the less funding it receives. The organisation is always
short on funding and personnel, often with only one person looking at
environmental issues in the 633 First Nation communities it represents.
Clearly, this limits the AFN’s capacity to participate effectively in inter-
national policy-making. The AFN has no funds to consult with the people
in the communities it represents or to strategise and build networks with
other indigenous peoples regarding policy issues.

At the same time, the AFN is the indigenous group in Canada with the
greatest capacity to participate in international policy-making for sustain-
able development. Groups representing indigenous knowledge holders,
traditional governments, clan mothers and elders have virtually no ac-
cess to these forums and are completely disenfranchised. Individual in-
digenous nations, which sometimes are considered more legitimate in
the eyes of local indigenous peoples than organisations like the AFN,
often have virtually no resources to participate because their existence is
ignored by the Canadian government. This is further complicated by in-
ternational funding organisations which deny funding to indigenous
groups from developed countries. Indigenous peoples from countries
like Canada, the United States, New Zealand and Australia cannot ac-
cess these funds because their national governments provide support to
indigenous peoples to attend international meetings. Unfortunately, this
state-sponsored support only goes to indigenous people and groups who
are supportive of state governments’ negotiating positions — positions
that often have detrimental impacts on indigenous peoples.

Indigenous participants in the activities of Agenda 21 were also wary
of the lack of resources to support their effective participation. Little if
any funding is allocated nationally so that indigenous representatives
can consult at the community level; as a result communities remain
largely ignorant of UN processes. Despite the very best efforts of indige-
nous representatives, non-indigenous UN participants are mostly un-
aware of community issues. This is a problem that has been identified by
indigenous delegates participating in the CBD:
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It will not be enough to draft Convention language with the participation of a few
delegates; indigenous communities will have to participate in the process by dis-
cussing the issues, and developing and implementing positions . .. Effective partic-
ipation must include participation at the international level as well as the national
level, communication to and discussion among communities at home.!”

Many indigenous peoples have expressed the reality that the Rio Earth
Summit and Agenda 21 have little impact in indigenous communities.
Matthew Coon Come, former Chief of the AFN, the largest political or-
ganisation of indigenous peoples in Canada, writes: ““While some individ-
uals from the Assembly of First Nations participated in the Rio Summit
and others followed it closely, the percentage of First Nations individuals
who even knew it was taking place was quite small.”!® Lucy Mulenkei of
the African Indigenous Women’s Organization echoes Coon Come’s com-
ments: “Rio had little impact for indigenous peoples in Kenya ... The
process [in preparation for Rio+5] advanced slowly at the regional and
national levels and participation was non-existent for indigenous peoples
at the community level.”’!®

Traditional indigenous processes of governance and decision-making
require broad-based consultation and discussion with people at the com-
munity level. This requires a commitment of time and resources for sure,
but these necessities do not guarantee that indigenous peoples will be
willing to participate, particularly if they do not see the international
community as an effective arena for the advancement of rights. The non-
participation of indigenous peoples is often assumed to relate solely to
capacity issues, when in many indigenous cultures it is a political signal
of discontent and resistance.

A special note on the participation of indigenous women

Indigenous women face even more barriers to participating in global
policy-making. It is especially difficult for indigenous women to partici-
pate in international processes and attend international meetings. Chil-
dren are an integral part of indigenous communities and indigenous
women often bring children with them when they attend meetings. Indig-
enous cultures are highly child-friendly environments. The UN system
is not. This represents a substantial barrier towards participation for
women with children. Both governmental and non-governmental donors
will not provide monies for women to bring along young children or to
bring family members to look after the children while the women attend
meetings. This prohibits young women from travelling internationally
because many of them nurse babies and toddlers long term, and their
cultural parenting practices involve a high level of attachment, making
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separation from children impossible. As a nursing mother, the author has
been forced to withdraw from all previous UN work including participa-
tion in the Article 8(j) Working Group because of an inability to find any
organisation (with the exception of the Call of the Earth/Llamado de la
Tierra) that will fund the travel costs of a child and a caregiver. Judging
by the absence of women and children at international meetings, this ap-
pears to be true for many other young indigenous women.

Recommendations for improving institutional pathways for
indigenous participation

® In order to build trust and demonstrate their commitment to indige-
nous issues, member states should sign on to the draft declaration on
indigenous rights.

¢ Indigenous peoples should be invited to participate as observers in any
global policy initiative that influences indigenous peoples or in which
they have an interest.

e The influence of the Working Group on Article 8(j) should be ex-
panded and should have greater impact on other bodies such as WIPO.

¢ Increased financial resources should be available to support the work
of the Indigenous Caucus, to increase the participation of indigenous
women and to allow broader indigenous participation on international
policy issues.

® Increased measures should be taken to assist indigenous peoples in
protecting indigenous knowledge using the mechanisms they choose.

e The participation of indigenous organisations at COPs must be
expanded.

Non-institutional pathways

Deskaheh and Ratana began the tradition of using non-institutional path-
ways to influence global policy nearly nine decades ago. Although they
were not permitted access to the League of Nations, they took every op-
portunity available to them to influence member states and educate them
about their cause. Although this did not translate into influence, by using
the media and meeting with member countries they were at the very least
able to educate member states and the general public in Europe about
indigenous issues.

In contemporary times, one of the most important examples of indige-
nous peoples exerting influence on global environmental policy comes
from the Inuit and their fight to eliminate persistent organic pollutants
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(POPs) from their territories. By employing both institutional and non-
institutional strategies, the Inuit were able to influence the global agenda
on POPs and the Stockholm Convention on Persistent Organic Pollutants
far beyond their numbers. Several strategies contributed to their success.
First, five aboriginal peoples’ organisations concerned with contami-
nants in the North joined forces to create a coalition, called the Northern
Aboriginal Peoples’ Coordinating Committee on POPs — later known
as the Canadian Arctic Indigenous Peoples Against POPS (CAIPAP) —
with the purpose of monitoring and influencing the POPs negotiations
under the Convention on Long Range Transboundary Air Pollutions
(CLRTAP). By obtaining a small amount of funding, they were able to
acquire technical expertise and travel monies to attend negotiating ses-
sions. Using the observer status of one of their members, the Inuit Cir-
cumpolar Conference, the coalition monitored Canada’s negotiating posi-
tion, lobbied other states for support, sponsored side events, met with
NGOs and used displays in the corridors to educate delegates about their
plight. The role of the chair was also critical to the Inuit’s success, as was
the technical and political ability of their spokesperson.?® The peaceful
protests of the NGOs outside of the negotiating session helped garner
media attention to the issue. When they were not attending negotiations
as observers, the coalition met with members of parliament in Canada,
wrote letters to the Canadian delegation based on the observations they
made during the negotiations and used the media whenever they could to
draw attention to the issue. In the end, the Inuit were successful in influ-
encing the national negotiation position of Canada and the final text of
the treaty.?!

Indigenous declarations

Indigenous peoples have also organised themselves at international meet-
ings related to sustainable development through declarations of individ-
ual nations and of the collective Indigenous Caucus. Unfortunately, as
mostly rhetorical, political and legally non-binding, these documents are
largely ignored by states.?? Despite this, these declarations represent a
united and clear international policy direction put forth by indigenous
peoples. One such declaration is the Mataatua Declaration on Cultural
and Intellectual Property Rights. In June 1993 the Nine Tribes of Mataa-
tua in the Bay of Plenty region of Aotearoa, New Zealand, convened the
First International Conference on the Cultural and Intellectual Property
Rights of Indigenous Peoples. Over 150 delegates from 14 countries at-
tended, including indigenous representatives from Ainu (Japan), Austra-
lia, the Cook Islands, Fiji, India, Panama, Peru, the Philippines, Surinam,
the United States and Aotearoa. The conference met over six days to
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consider a range of significant issues, including the value of indigenous
knowledge, biodiversity and biotechnology, customary environmental
management, arts, music, language and other physical and spiritual cul-
tural forms. On the final day a declaration on the cultural and intellectual
property rights of indigenous peoples was passed by the plenary. Al-
though the declaration is over a decade old, its content remains as rele-
vant today as it did then, clearly outlining the link between the right to
self-determination and the recognition of indigenous peoples as the ex-
clusive owners of their knowledge.

Over the past 10 years this declaration has not influenced inter-
national policy-making around intellectual property issues to any mea-
surable degree. Organisations like WIPO continue to advocate for intel-
lectual property rights to protect indigenous knowledge, despite the fact
that many indigenous people have voiced concern over their ability to
protect cultural knowledge valued for its intrinsic worth. Some indige-
nous peoples are advocating the recognition in national law of the cus-
tomary practices and laws of indigenous peoples, and for policy re-
sponses to emanate from indigenous perspectives rather than Western
legal traditions.?® One group actively articulating this position within
global environmental policy-making initiatives is the Call of the Earth/
Llamado de la Tierra.

The Call of the Earth/Llamado de la Tierra Initiative

The Call of the Earth/Llamado de la Tierra: Indigenous Wisdom for

Sustaining Livelihoods, Cultures and Environments was formally

launched at the fourth session of the WIPO Intergovernmental Com-

mittee on Traditional Knowledge and Folklore in December 2002.

The Call of the Earth/Llamado de la Tierra** Initiative is an indepen-

dent, international indigenous peoples’ initiative on cultural and intel-

lectual property policy sponsored by the Rockefeller Foundation. It

brings together leading indigenous experts in cultural and intellectual

property from around the world, with the objectives of:

¢ providing indigenous peoples with an ongoing space for dialogue on in-
tellectual property (IP) policy;

¢ supporting indigenous peoples’ efforts to participate more substan-
tively and meaningfully in the international IP policy arena;

® helping reconceptualise and reframe the policy discussion on IP and in-
digenous knowledge to focus on the rights of indigenous peoples, the
collective and spiritual dimensions of indigenous knowledge and the ar-
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ray of existing customary law approaches to the protection and man-

agement of indigenous knowledge;
® helping ensure that indigenous communities are able both to protect

intellectual creations and benefit from them.

Many indigenous peoples have raised concerns that emerging interna-
tional IP policies and discussions of traditional knowledge do not ade-
quately reflect or respond to the experience, needs and priorities of in-
digenous peoples. The Call of the Earth/Llamado de la Tierra initiative
will help to help ensure that indigenous perspectives are more effectively
articulated and considered. The initiative involves four core activities.
® Dialogues. In partnership with local and international indigenous or-

ganisations, the initiative hosts dialogues on IP policy at the regional

and thematic levels to promote the sharing of experiences and the gath-
ering of perspectives that can be shared in regional, national and inter-
national policy forums.

® Knowledge base of indigenous research, analysis and experiences. The
initiative documents and publishes indigenous research, analysis and
experiences (by indigenous peoples) on customary approaches to the
management of knowledge and innovation; local experiences related
to indigenous knowledge and IP policy; and indigenous perspectives
on ongoing policy debates related to indigenous knowledge at the na-
tional and/or global level.

® Collaboration. The initiative offers support and advice, where re-
quested and where resources permit, to related local and global initia-
tives, particularly efforts to build capacity of upcoming indigenous ex-
perts on issues of knowledge and IP policy and giving the legal
support to indigenous communities.

® [nternational strategy. The initiative facilitates efforts among indige-
nous peoples to engage strategically in regional and international pol-
icy debates on IP policy matters.

The years since 2003 have not been easy for the initiative. Operating
on a fraction of its proposed funding needs, the proposed activities have
necessarily been cut back, and unfortunately, as with many other inad-
equately funded indigenous and environmental organisations, much time
is spent on fund-raising activities. Despite these challenges, the COE
Steering Committee has begun work on a variety of activities and contin-
ues to have a strong presence at international meetings concerning indig-
enous peoples, the environment and IP. The COE has been an active
participant since 2003 in the WIPO Intergovernmental Committee (IGC)
on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore. One of the primary ways indigenous peoples interact with
the international community concerned with sustainable development
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is through traditional knowledge, and WIPO is a forum for international
debate regarding the interactions of IP, traditional knowledge, genetic re-
sources and traditional cultural expressions.?> Of primary concern to the
COE and many other indigenous peoples is the potentially negative im-
pact of IPRs on the capacity of indigenous peoples to control, preserve
and transmit their knowledge.?® The agenda of the 173 member states
that make up WIPO is focused solely on IPR solutions to the protection
of traditional knowledge, and the pace of the debate has not allowed in-
digenous peoples to form policy responses to ensure that protection and
respect for knowledge and innovation emanate from indigenous cultural
perspectives.?’

Of further concern is the lack of meaningful indigenous participation in
the IGC, established by the WIPO General Assembly in October 2000.
Indigenous participation in the IGC has been minimal, with member
states driving the agenda and indigenous peoples participating as observ-
ers with the status of accredited or accredited ‘ad hoc’ organisations.
During the Sixth Session of the IGC held in 2004, only four indigenous
groups — COE, the Third World Network, Folklorica Departmental de
la Paz, and Nara Instituto Indigena Brasileiro — were present. This is
alarming since much discussion has taken place regarding increasing in-
digenous participation in the IGC, yet the status quo remains in place.

The COE also presented at the third meeting of the Permanent Forum
on Indigenous Issues. The Permanent Forum is plagued by the same neo-
colonial policies as other UN bodies. It has been criticised by indigenous
peoples from its inception, when the member states refused to recognise
indigenous peoples’ right to self-determination. Fearing that the use of
the word ‘peoples’ would imply recognition of this right, they instead
chose to use the word ‘‘issues” in the naming of the forum. There re-
mains no formal recourse for indigenous peoples to remedy human rights
violations occurring in their territories, as the forum functions solely as
an internal report-writing and data-gathering agency for state policy-
making.?® However, the Permanent Forum is the only permanent organ
within the UN system for indigenous issues. As such, the COE has rec-
ommended greater participation of the Permanent Forum in WIPO as
one means of increasing indigenous systematic participation in the IGC.
The COE proposed several other concrete options for increasing this
participation, yet little action has been taken on the part of the IGC.
The COE is the only international organisation dedicated to advancing
indigenous perspectives on IPRs and traditional knowledge in the inter-
national arena. Although the organisation is actively working to increase
indigenous peoples participation in these processes and also increasing
their capacity to do so, real change requires the commitment of state
governments.
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Recommendations

e Create opportunities for indigenous peoples to learn, from indigenous
organisations that have been successful, how to build effective interna-
tional strategies to influence global environmental policy.

e International funding organisations must increase their support of in-
digenous organisations to sustain campaigns to influence policy at both
the national and international levels.

Decolonising international environmental policy-making

Addressing the disenfranchisement of indigenous peoples from global
governance concerned with sustainable governance is a complex issue.
The denial of indigenous nationhood and the right of indigenous nations
to be self-determining represents a major barrier to effective participa-
tion, one where little progress has been made since the inception of the
UN system. These rights are simply not respected when indigenous peo-
ples are reduced from nations to stakeholders, and asked to be observers
of proceedings that greatly impact on the lives of their peoples. When
indigenous peoples are invited to participate in global environmental
policy-making, they often lack the capacity to do so effectively. The lack
of influence indigenous peoples have in this system then feeds into their
reticence to participate in further policy-making activities. Indigenous
peoples have been attempting to gain the recognition of indigenous na-
tional sovereignty by the international community since the days of
Deskaheh, to no avail. This leaves some of them asking whether the
UN system has the potential for accomplishing anything with regards to
the aims of protecting indigenous peoples’ interests and goals. Taiaiake
Alfred and Jeff Corntassel suggest that indigenous peoples may need to
spend less time participating in the UN system and shift towards engage-
ment and activism within other global forums.?® They point to the Un-
represented Nations and Peoples Organization (UNPO) as one possible
avenue. This organisation comprises 52 nations, as opposed to state
governments, working together to promote the common goals of self-
determination.

UNPO is a democratic, international membership organisation. Its
members are indigenous peoples, occupied nations, minorities and inde-
pendent states or territories which have joined together to protect human
and cultural rights, preserve the environment and find non-violent solu-
tions to conflicts which affect them. UNPO provides a legitimate and es-
tablished international forum for member aspirations and assists its mem-



128 SIMPSON

bers in effective participation at an international level. Although UNPO
members have different goals and aspirations, they share one condition —
they are not represented in major international forums, such as the Unit-
ed Nations. As a result, their ability to participate in the international
community and have their concerns addressed by the global bodies man-
dated to protect human rights and address conflict is limited.*°

Alfred and Corntassel’s suggestion is worthy of lengthy reflection and
discussion amongst indigenous peoples. By actively participating in the
UN system in the limited capacity state governments allow, indigenous
peoples bring legitimacy to that system, whether or not they support
those outcomes. Furthermore, indigenous people devote their time, en-
ergy and limited resources responding to the agenda of state govern-
ments, rather than setting their own goals and working towards these.
Alfred and Corntassel also suggest that indigenous peoples need to
reinvigorate their traditions around global governance.®! Instead of just
engaging in alliance and solidarity work at the international level, they
suggest that indigenous governments behave and act like legitimate gov-
ernments, entering into the process of treaty-making with other indige-
nous nations.

Decolonising the UN system of global governance will not be an easy
task, but it is a necessary process to engage into ensure the effective and
meaningful participation of the world’s indigenous peoples in global gov-
ernance and international discussions regarding sustainability. Adopting
the draft declaration on indigenous rights is a first step in this direction.
Indigenous peoples have tremendous knowledge to offer the world in
terms of sustainable development, and it is in the best interests of all par-
ties to develop a new, decolonised and just relationship with indigenous
peoples in global governance structures. These changes are necessary
for the survival of all of the earth’s peoples, both indigenous and non-
indigenous.

State governments have tremendous power over the indigenous lands
they are occupying and the indigenous peoples they are colonising. They
have a vested interest in continuing to occupy and oppress indigenous
peoples. State governments and indigenous peoples do not have the
same perspectives, goals or agendas, yet member countries control UN
processes. This power imbalance and the opposing agendas of state gov-
ernments and indigenous peoples plague the effective participation of in-
digenous peoples in international environmental policy-making.

There have been so many efforts by indigenous peoples to participate
in these international discussions, to voice opposition to continued ex-
ploitation of land, people and knowledge. Indigenous peoples continue
to work within the UN system, despite the lack of motivation of state
governments to remedy basic human rights issues, in order to ensure
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that knowledge and knowledge holders are protected from the potential
yet blatant threat of exploitation. In the long term, effective, meaningful
and just participation by indigenous peoples in the UN system can only
be achieved through a new relationship between the UN system and
indigenous peoples, a relationship that Deskaheh and Ratana began to
forge over 80 years ago.*?

Notes

1.

11.
12.

13.
14.
15.
16.
17.

18.
19.

20.

Akwesasne, Notes (1995) Basic Call to Consciousness, Summertown, TN: Book Pub-
lishing Company, pp. 18-36; Washinawatok, Ingrid (1997) “International Emergence:
Twenty Years at the United Nations”, Native Americas X1V (2): 13-21.

. Alfred, Taiaiake and Corntassel, Jeff (2004) A Decade of Rhetoric for Indigenous
Peoples, available from www.Taiaiake.com.

. Ibid.

. Coon Come, Matthew (2002) “Let Us Govern”, Biodiversity: Journal of Life on Earth

3(3): 31.

. Mead, Aroha Te Pareake (2002) ““Strengthen Our Participation (New Zealand)”, Bio-

diversity: Journal of Life on Earth 3(3): 35.

. Battiste, Marie, ed. (2000) Reclaiming Indigenous Voice and Vision, Vancouver: UBC

Press; Smith, Linda (1999) Decolonizing Methodologies: Research and Indigenous Peo-
ples, London: Zed Books.

. Laneui, Poka (2000) “Processes of Decolonization”, in Marie Battiste, ed., Reclaiming

Indigenous Voice and Vision, Vancouver: UBC Press, pp. 150-161.

. Simpson, Leanne (1999) “Traditional Ecological Knowledge: Issues, Insights and Impli-

cations”’, PhD dissertation, University of Manitoba, Canada, unpublished.

. Ibid.
. Battiste, Marie and Youngblood Henderson, James Sakej (2000) Protecting Indigenous

Knowledge and Heritage, Saskatoon: Purich Publishing, p. 11.

Ibid., p. 12.

Convention on Biological Diversity, Secretariat of the CBD, UN Environment
Programme.

Mead, Aroha Te Pareake (2004) personal communication, 7 January.

Ibid.

Mead, Aroha Te Pareake (2004) personal communication, 23 April.

UNHCHR (2001) Leaflet No. 10: Indigenous Peoples and the Environment, available
from www.unhchr.ch/html/racism/indileaflet10.doc.

Fortier, Fred (2002) “International Perspectives on Biodiversity”, Biodiversity: Journal
of Life on Earth 3(3): 45.

Coon Come, note 4 above.

Mulenkei, Lucy (2002) “Increase Our Representation (Kenya)”, Biodiversity: Journal
of Life on Earth 3(3): 30.

Fenge, Terry (2003) “POPs and Inuit: Influencing the Global Agenda”, in David L.
Downie and Terry Fenge, eds, Northern Lights Against POPs: Combating Toxic Threats
in the Arctic, Montreal: McGill-Queens Press, pp. 192-241; Watt-Cloutier, Sheila (2003)
“Inuit Journey Towards a POPs Free World”, in David L. Downie and Terry Fenge,
eds, Northern Lights Against POPs: Combating Toxic Threats in the Arctic, Montreal:
McGill-Queens Press, pp. 256-269.



130 SIMPSON

21.

22.
23.
24.

25.
26.

27.
28.
29.
30.
31.
32.

For a complete and detailed discussion of this process and the strategy of the Inuit, see
Downie, David and Terry Fenge, eds (2003) Northern Lights Against POPs: Combating
Toxic Threats in the Arctic, Montreal: McGill-Queens Press.

Alfred and Corntassel, note 2 above.

Call of the Earth Bulletin, July 2002, available from www.earthcall.org.

Members of the COE Steering Committee include Aroha Te Pareake Mead (co-chair),
Alejandro Argumedo (co-chair), Leanne Simpson, Debra Harry, Clark Peteru, Marco
Terena, Parshuram Tamang, Robrigo de la Cruz and Jannie Lasimbang.

See www.wipo.int/tk/en/index.html.

Call of the Earth, Statement at the Fifth Session of the WIPO Intergovernmental Com-
mittee on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, 8 July 2003.

Call of the Earth Llamado de la Tierra Bulletin, July 2002.

Alfred and Corntassel, note 2 above.

Ibid.

See www.unpo.org.

Alfred and Corntassel, note 2 above.

Many of the authors cited in the endnotes would like their nationalities to be known.
These authors and their nationalities are detailed below.

Alfred, Taiaiake Haudenosaunee
Battiste, Marie Mi’kmaq

Coon Come, Matthew Cree
Corntassel, Jeff Cherokee
Fortier, Fred Shuswap
Laneui, Poka Hawaiian

Mead, Aroha Te Pareake Maori

Simpson, Leanne Anishinaabekwe
Smith, Linda Tuhiwai

Youngblood Henderson, James Sakej Chickasaw



Part I1
Models







6

Civil society and the World Trade
Organization

Kevin R. Gray

Introduction

The World Trade Organization is made up of 148 member states.! It is
the prototype of an inter-state institution with each member state having
one vote. Although there are obvious inequities in such a democratic sys-
tem, where economic power renders disproportionate influence, deci-
sions are still required to be made by consensus. As such, even the small-
est developing country can play a significant role in negotiating new
trading rules, if only as an obstructionist state. Perhaps due to this
power, it is the last bastion of sovereignty for certain states.> Since
decision-making is totally within the realm of the member states, the sec-
retariat has little autonomy to alter working procedures substantively,
limiting how far it can engage civil society.?

The ethos of the international trade system is to liberalise the trade in
goods and services. Ironically, the sovereignty of the state is diminished
in favour of opening up market access and breaking down trade barriers.
The rules of international trade aim to open up such barriers, therefore
increasing the availability and quality of goods in the marketplace. More-
over, these rules impact on the ability of states to regulate in the public
interest where such governance leads to a violation of trade rules.* Such
encroachment provides evidence for citizens that the international trad-
ing system has directly tangible effects at the level of individuals. Thus,
the global trade regime could be seen as the agent, if not the progenitor,
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of globalisation, which has mobilised citizens to focus their disenchant-
ment on an international institution such as the WTO.

The evolution of the WTO from the General Agreement on Tariffs
and Trade (GATT) system has fostered this perception of the WTQO’s
leading role in globalisation. Under GATT, only a few organisations
were invited to GATT meetings, such as the International Chamber of
Commerce (ICC); the primary route to channel civil society concerns
about trade liberalisation was through national mechanisms.> Some non-
governmental organisations did participate in the conference that drafted
the ITO Charter. In fact, the ICC had been working with international
bodies of the League of Nations for several years before the ITO Char-
ter.® Some specific agreements in the GATT system also allowed for the
establishment of councils that provided for cooperation and consultation
between governments and NGOs.”

The advent of the Uruguay Negotiating Round broadened the interna-
tional trade mandate and thereby provoked wider NGO interest in areas
such as agriculture, development and food safety.® Academics joined civil
society in calling for a greater democratisation of the GATT decision-
making process.’ In addition, GATT panel decisions came under in-
creasing scrutiny. The Tuna-Dolphin rulings holding that trade bans pur-
suant to US conservation laws aimed at preventing dolphin by-catches in
tuna fishing nets could not be justified under GATT rules. This decision
drew strong criticism by environmentalists.!°

The number of agreements under the WTO umbrella now touches
upon several areas of domestic regulation. GATT was essentially
a system of consensual reduction of tariffs. Now the WTO Agreements
cover areas such as intellectual property, agricultural reform, government
procurement and environmental regulation. Moreover, the rules-based
system enforced by a strong dispute settlement body has placed the con-
cerns of individuals under a mechanism distant from democratic systems
within each member state. As the WTO broadens its mandate, it concur-
rently becomes more vulnerable to attacks.

The civil society international trade community

Awareness in civil society about the WTO can be traced in part to how
trade rules began to encroach upon non-trade areas. Lessons can be
drawn from civil society engagement in other areas of international af-
fairs. NGO participation in international policy is entrenched in areas
such as human rights'' and the environment.'?> Many international or-
ganisations have included NGOs into their decision-making process,
even allowing for NGOs to become “‘part of their international legal per-
sonality”.!® In relation to the environment, this is affirmed in interna-
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tional declarations such as the Johannesburg Declaration and the Rio
Declaration.'* Many Secretariats of multilateral environmental agree-
ments have accredited a large number of NGOs to participate in Confer-
ence of the Parties proceedings. The privileges of accreditation provide
for open access to all formal sessions and sometimes informal meetings,
even being allowed to intervene in discussions upon the invitation of
the chair.?® Civil society has come together to thwart the dominance of
some states which aim to confound, if not undermine, the negotiations
altogether.'®

Parallel to these developments, environmental NGOs (ENGOs) serve
as an example of civil society actors that have been at the forefront of
non-trade movements challenging the international trading system.!’
Trade and environment is one of the various ‘“‘trade and ...” concerns
that have undermined the legitimacy of the WTO in the eyes of civil so-
ciety. A common perception is that the WTO deprives state legislatures
of the necessary policy space in areas such as environmental or health
regulation.'® The Tuna-Dolphin dispute certainly motivated the environ-
mental community into action, seeing the linkages between trade and
environment as a realistic problem rather than rooted in abstract predi-
lections. Developments in other areas such as labour rights, intellectual
property and investment also generated momentum for civil society to
find practical cause in their opposition, thereby stimulating new groups
into action that had not previously registered their opposition to trade
liberalisation."?

In some instances, civil society appears united in questioning the direc-
tion of the WTO or the positions of its member states. However, its occa-
sional agreement disguises the wider plurality in the civil society commu-
nity. Some organisations are supportive of the WTO and even engage
in dialogue in order to advance their agenda. Others choose tactics in-
cluding civil disobedience to show an oppositional front to the WTO.
The distinction has been categorised by John Foster in chapter two of
this volume as being ““insider” or “‘outsider’ groups. In addition, civil so-
ciety views may differ across issues or across regions — for example, there
is often a division between Northern and Southern NGOs.?° The histori-
cal origins of NGOs are essentially Western in orientation, revealing a
“missionary character”.*! Having such origins, Northern NGOs may be
advocating for greater regulatory space, which can be pitted against the
concerns of market access to developed countries, increasingly voiced by
numerous civil society organisations (CSOs) from all parts of the globe.
Such polarity also exists within some issue- or sector-specific civil society
groups.??

Thus, civil society represents a wide plurality of interests, or what has
been referred to as WTO ‘“‘cosmopolitanicism”.?® Such interests can
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shape strategies and advocacy, establishing different roles for engaging
with the WTO, from providing information, monitoring state activity
and consulting on various committees to lobbying public opinion and
street protests. Civil society input has been seen by some to be critical
to advancing trade negotiations and therefore lending these greater legit-
imacy.?* Civil society has also formed coalitions with other actors, de-
spite having conflicting agendas. For instance, it was common in the Unit-
ed States for environmental groups and industry associations to join
together in “green and greedy” coalitions in order to seek protectionist
measures from their governments.>> One does not have to search hard
to see the irony of the Korean farmer, Lee Kyung-Hae, who unfortu-
nately took his own life on the streets of Cancun. Many civil society
representatives lamented the tragedy and championed his cause despite
understanding that he was protesting the potential withdrawal of protec-
tionist government support by the Korean government in the face of fur-
ther agricultural liberalisation.

External versus internal tensions

Some WTO members symbolically view the institution as a pantheon for
sovereign decision-making; this view fuels resistance to open the body to
outside interests. The one-vote system serves to empower certain mem-
bers that may not have such weight in other international venues. For
those countries hoping to preserve their influence, civil society participa-
tion should be limited, so that it cannot erode state sovereignty.?® How-
ever, WTO members’ obstinacy to such participation places strain on the
WTO that is attempting to build institutional links with civil society in
order to quell criticism about its exclusivity. By making such inroads, the
WTO gains legitimacy. In attempting to open up the institution in order
to develop better public relations with world citizenry, it is risking es-
tranging itself from the member states.

A commonly held view is that the proper arena for NGO consultation
is at the national level, where the implementation of the WTO obliga-
tions, a product of national law-making, directly affects the citizenry.
There is certainly an important role for opening up dialogue with civil so-
ciety at the state level, precisely for this reason. However, diverting all
civil society participation to the national level discounts the varying levels
of acceptance for such participation inside the WTO member states’ po-
lities. Moreover, confining civil society participation to the national level
is premised on the transparency of the international institution, which in
turn informs positions advanced at the national level. However, most
WTO negotiations are conducted in camera, with public exposure coming
well after the meetings have taken place. A focus on national-level partic-
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ipation also leaves little room for transnational NGOs, whose platform
is comprised of the international and non-state-specific concerns of the
international population.?” Moreover, it also overlooks the fact that al-
though national decision-making on trade originates in the national capi-
tals, these positions are often modified in the course of negotiations,
where trade-offs on national positions are common. This bartering can
go unchecked without involvement at the international level. The large
number of parties to the WTO intensify the trade-offs made during the
process, potentially increasing the number of decisions made without
civil society involvement.?® The democratic deficit emerges at this point
in the process, since the reliance upon states to ensure that all goals re-
flected in the preamble of the WTO Agreement will be guaranteed in a
negotiated outcome is misplaced.?®

There is also a sequential argument against opening up the WTO pro-
cesses to civil society. Some member states maintain that internal mecha-
nisms for participation should be improved before civil society is granted
greater participation privileges. Many WTO members highlight the prob-
lems inherent in the WTO itself regarding a lack of transparency and the
equality of members. A “‘club” atmosphere still remains where only a
small number of influential governments play any significant role.*° Since
the internal mechanisms are in need of improvement, the time may not
be appropriate to allow civil society to have greater access to documents
and deeper participation in WTO affairs when WTO members do not
have such benefits. This external-internal tension is evident in the arena
of dispute settlement. In 2000 the secretariat issued some rules of proce-
dure?! facilitating the receipt of amicus curae briefs, in advance of the
consideration by the Appellate Body of the Asbestos panel decision.*?
As party submissions were being prepared and exchanged, the Appellate
Body established a procedure for considering briefs by private individu-
als or groups.??® This procedure required applicants to respond to a series
of questions and to establish how the brief would make a contribution to
the dispute not raised by the government parties themselves.

Although this did not prejudge the merit of the submissions, or whether
they would be deemed relevant in the dispute by the Appellate Body, it
was seen by many members as being outside the authority of the secre-
tariat. The acceptance of amicus briefs was viewed as a political decision
that could only be made by the member states. An emergency meeting of
the General Council was called where several member states expressed
their concern. Although the procedures were not annulled, the Appellate
Body did not accept any of the amicus briefs and gave no reasons for this
decision.

The general view was that civil society should not be given greater
rights than the member states. Many developing countries are unable,
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unwilling or simply lack the capacity to bring disputes to the WTO. Con-
sidering that the NGOs having the resources and capacity to submit ami-
cus briefs would be predominately from the North, opponents argued
that the rule would only tip the balance further against developing coun-
tries which perceptively suffer from a institutionalised bias in dispute set-
tlement. However, procedural rules in the Dispute Settlement Under-
standing make it difficult for third party states to participate. In fact,
Morocco successfully submitted an amicus brief in the EC-Sardines dis-
pute instead of submitting a third-party submission.>*

WTO institutional mechanisms — Modalities of participation

In its early days the WTO promoted the use of domestic mechanisms to
channel the concerns of civil society. It viewed the domestic level as the
more appropriate forum, since effective avenues for this form of commu-
nication were available in all member states. Slowly, the WTO has begun
to augment this view with mechanisms at the international level. It has
begun to open up its processes and procedures to civil society. For exam-
ple, many documents are now available to the public, enhancing the insti-
tution’s transparency. Overall, the WTO has shown a slow “‘cautious but
steady movement toward more consultation with civil society”.>> This
has even had a knock-off effect, opening up decision-making at the na-
tional level to processes such as impact assessments*® and public consul-
tation. Civil society engagement is also formalised in NAFTA under the
Commission on Environmental Cooperation,*” as well as in MERCOSUR
through the Economic and Social Advisory Council. CARICOM also has
a Civil Society Charter that allows for public participation, including a
CARICOM Forum. Several bilateral trade agreements allow for public
participation in the development of national environmental laws and pol-
icies.*® Newly forming trade regimes are also providing for civil society
engagement in the formation of such regimes. For instance, the Free
Trade Agreement of the Americas (FTAA) negotiations included a Com-
mittee of Government Representatives for the Participation of Civil Soci-
ety. The FTAA draft texts were made available and opened up for public
comment.*?

The WTO is not subject to any prescribed rules regarding its relation-
ship with civil society. The Marrakech Agreement did call for ‘“‘suitable
arrangements for consultation and cooperation with NGOs concerned
with matters within the scope of the WTO”, although no details were
added. This provision was based on a similar one from the Charter of
the International Trade Organization.*® Further formalisation of such
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rules may have a minimal contribution to effective participation.*! How-
ever, the rules would impose specific parameters to confine participation
within narrowly construed limits.

Article V(2) of the Marrakech Agreement states that “‘the General
Council may make appropriate arrangements for consultation and cooper-
ation with NGOs concerned with matters related to those of the WTO”.
In 1996 the General Council approved the Guidelines for Arrangements
on Relations with Non-Governmental Organizations.** This provided
limited authority to establish more direct contact with NGOs through
various means such as symposia and briefings.*? Chairpersons of WTO
councils and committees were permitted to meet with NGOs, although
they would have to meet in their “personal capacity unless the council
or committee decided otherwise”.** However, the same guidelines noted
that NGOs cannot be directly involved in negotiations and that the na-
tional level is where the “‘primary responsibility is for taking into account
the different elements of public interest which are brought to bear on
trade policy-making”.*>

In 1996 the General Council allowed NGOs to attend the WTO Min-
isterial Conference. Approximately 108 NGOs were accredited to at-
tend.*® Attendance was limited to ““attending” rather than ‘“observing”.
Civil society groups were not permitted to make a statement at the Min-
isterial although there were educational seminars set up outside of the
Ministerial. Accreditation is normally given only for ministerial conferen-
ces that take place every two to three years rather than councils, commit-
tees and other bodies that serve as the ongoing inter-governmental
negotiating forums.*’

Accreditation processes imply some selectivity about who is accredited
based on the level of expertise of the organisation or the legitimate inter-
est in the substantive issues.*® The three minimum criteria applied gener-
ally to international institutions for the purpose of accreditation are
the accredited organisation must be distinguished from organisations es-
tablished by inter-governmental agreement; the accredited organisation
must be able to establish an expertise or other interest in the subject
matter of the institution; and it must demonstrate that it is not part of
any government and is free to express independent views.*® Once ac-
credited, such organisations may soften their criticism of the WTO since
the process has opened up channels of communication to the benefit of
their advocated positions.’® Having a demonstrated interest in interna-
tional trade issues also favours the better-resourced organisations that
can afford to send representatives to international meetings and/or pro-
duce information material. This could even distort the trade agenda,
where certain special interests dominate the decision processes.’' The
presence of civil society at ministerial meetings appears to be increasing,
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despite the secretariat not providing any funding to assist NGOs in at-
tending meetings.>2

Another mode of interaction with civil society is the use of public sym-
posia. These were introduced in 1998, with one focusing on trade facilita-
tion and the other on trade, environment and sustainable development.
A high-level symposium on environment and development was hosted
by the WTO the following year. At that event, a Joint Civil Society State-
ment called on the WTO to be accountable to parliaments and civil soci-
ety.>3 Since then, public symposia have been organised by the WTO sec-
retariat, although civil society is given some input into the agenda. There
is relatively little participation by the WTO member states. It is unclear if
or how the symposia actually impact on negotiated outcomes.

There are several additional ways in which civil society can engage in
the development of the WTO system. These modalities of participation
can range from participation in negotiations, observership at WTO com-
mittee and council meetings, transparency of WTO documents that may
allow for opportunities to comment and dispute settlement. Civil society
groups can also provide expertise to the WTO, and help inform member
states of the issues and possible strategies prior to and during the nego-
tiations. However, documents in the WTO that are under negotiation or
discussion are not publicly accessible.>*

The most effective way for the WTO to maintain its transparency is
through its website. Here viewers can see WTO documents, dispute set-
tlement rulings, calendars of meetings and other pertinent information
about current activities at the WTO. There is also a specific website de-
voted to NGO issues. However, despite greater openness by the WTO
through such ways as derestricting documents, there has been little direct
impact on changes to individual members’ positions.>>

Another conduit for civil society engagement is participation in delega-
tions at WTO ministerial meetings. In some cases this can even include
NGOs serving as the sole representative of a state at a WTO meeting.>®
Some states are uncomfortable with the presence of non-state actors in a
negotiating setting, disrupting the ‘“‘sociology” of the discussions.®” This
can facilitate a possible transformation of non-state views into govern-
ment positions, although it is more likely that the civil society members
chosen will not deviate too much from the government positions. Failing
to toe the party line can result in marginalisation from the rest of the
delegation. However, the breakdown of talks in Cancun in 2003 can be
traced to stronger developing country engagement, possibly associated
with the provision of advice by NGOs to national delegations.

However, there has been an emergence of coalition-building of devel-
oping countries in the WTO, catalysed by civil society initiatives. For in-
stance, organisations like the World Wildlife Fund have been pivotal in
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getting the fisheries subsidies issue on the negotiating agenda, recruiting
numerous countries representing a variety of levels of economic develop-
ment to push the issues. Similarly, the efforts of Oxfam International can
be seen as providing the necessary stimulus for West African countries to
call for a sector-specific solution to the problems arising from agricultural
subsidies that their cotton farmers face in the international marketplace.
Finally, the successful campaigns of securing greater access to medicines
under the compulsory licensing provisions of the TRIPs Agreement is
primarily the product of a partnership between Northern NGOs and
developing countries.

There are very few provisions allowing for direct civil society participa-
tion in WTO operations, including monitoring implementation. One of
these is provided in the Agreement on Preshipment Inspection:®?® its In-
dependent Entity oversees binding arbitration between exporters and in-
spection entities. The Independent Entity was established through an
agreement with the ICC and the International Federation of Inspection
Agencies. Both of these organisations have assisted the WTO in its oper-
ational work on pre-shipment inspection. Despite the limited formal role,
civil society advocacy performs an unofficial check on implementation.

In the future there may be a larger role for civil society in monitor-
ing implementation. Considering the depth of civil society expertise
and its increasing legitimacy as well as the WTO, as an institution, hav-
ing an interest in being more inclusive, there may be some role in assist-
ing in compliance review. Canada has proposed that the trade policy re-
view mechanisms be opened to accredited observers.>® In addition to
implementation, NGOs can also assist in facilitating the ratification pro-
cesses in various member states and highlight situations where a county
may not be acting consistently with its obligations.

NGOs may also have some impact through standard-setting bodies
that contribute to WTO rule-making. NGOs are mentioned in the WTO
Agreements with relation to standard-setting under the TBT Agreement.
States are obligated to ensure that local government and NGO standard-
ising bodies within their territories accept and comply with the Code of
Good Practice.®® Members are also to take measures that have the effect
of directly or indirectly requiring or encouraging such standardising
bodies to act in a manner inconsistent with the code. This establishes an
indirect obligation for such bodies, although the state is exclusively re-
sponsible for its enforcement. NGOs may also sit on ISO standard-setting
bodies. For the Codex Alimentarius Commission, country delegations
often include representatives of industry, consumers’ organisations
and academic institutions, in addition to government representatives. A
number of international non-governmental organisations also attend as
observers.
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Overall, there appears to be a divergence between the official mecha-
nisms available to civil society and those activities that have been more
effective in practice in allowing civil society to get its messages across.
The existing modalities of such participation present limitations to effect-
ing any concrete changes in member state positions. Symposia do not en-
gage WTO members in a substantive fashion. Greater transparency may
contribute to a more informed civil society, but the timing of the release
of official documents perhaps comes too late to change previously made,
and now entrenched, decisions. Although these institutional pathways to
the WTO are widening, it is more challenging to discern any real impacts
where decision-making is influenced by civil society.

Despite the limited role of formal participation of civil society, there
are less tangible (or non-institutional) but equally effective influences
that civil society can generate in the WTO. Overall, civil society has
heightened the awareness of the concerns by highlighting the wider appli-
cation of trade rules and their impact on states’ ability to regulate.
Through political activity, states have responded. In fact, many states
are using the data and expertise from civil society to inform their nego-
tiating positions. Readily apparent in Cancun, civil society input and
experts have filled in the gaps for some member states which lack the
capacity and knowledge to match the prowess of the more developed
economies in negotiations. The overall results of the Doha Round are
perhaps the best time to reflect on civil society’s contribution to the out-
come. In the interim, dispute settlement provides a high-profile arena
to reveal civil society concerns, offering a venue to critique particular
aspects of the international trading system.

Dispute settlement

Dispute settlement is singled out as a particular modality of interest in
light of its rapid evolution in the WTO system. The adjudication of dis-
putes at the WTO forms one of the three functions of the WTO: the
others are its executive and legislative powers.®! In contrast to the closed
nature of WTO legislative proceedings, dispute settlement provides an
avenue for openness and transparency, arguably rendering it, and per-
haps the WTO as a whole, more legitimate and acceptable in the eyes of
civil society.®? In turn, some WTO members have agreed to post their
submissions on a publicly accessible website.®3

Civil society has used amicus briefs to channel its advocacy efforts,
innovatively borrowed largely from public interest litigation tools em-
ployed in domestic jurisdictions.®* These efforts have been duplicated in
international legal proceedings.®> Although the use of amicus briefs is
not explicitly permitted under the rules of the Dispute Settlement Under-
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standing, therefore constituting a non-institutionalised pathway for civil
society, its acceptance by dispute settlement panels and the Appellate
Body has transformed the conduit to the WTO, giving it a more institu-
tionalised nature.

Attempting to participate in dispute settlement proceedings mirrors
the lobbying efforts of civil society approaching international institutions
to launch litigation proceedings.®® In fact, several claimants in WTO
cases can be traced back to efforts by affected groups urging governments
to bring cases to the WTO. The use of amicus briefs may be effective
where the WTO member state is not adequately reflecting the interests
of civil society in its submissions.®” These views may even have direct
relevance to the legal questions before the panel, such as consumer tastes
and preferences when interpreting the Technical Barriers to Trade Agree-
ment.°® The civil society groups that engage in the dispute settlement
process through instruments such as amicus briefs are seen to reflect a
broad array of interests, dispelling myths that this practice is predomi-
nated by Northern-based NGOs.%® Moreover, NGOs may strategically
see amicus briefs as a way to influence institutional changes in the WTO
through the adjudicative process, especially where the negotiating out-
comes may fall short of civil society aspirations.”°

There is no prescribed role for civil society under the Dispute Settle-
ment Understanding.”* Cases are heard in closed proceedings with the
availability of submissions resting solely at the discretion of the parties
to the dispute. Despite the formal state-to-state model of dispute settle-
ment, panels and the Appellate Body have broadened the role of public
participation by recognising their discretion to “‘seek information and
technical advice from any body which it deems appropriate”.”? This in-
cludes the admittance of unsolicited amicus briefs,”? as well as correspon-
dence.”* NGOs have even submitted amicus briefs with content relating
to their eligibility to submit them.”> Although the panels and the Appel-
late Body have the authority to consider the NGO briefs, they are not
obliged to accept such submissions. In practice, such briefs are assumed
to be reviewed by the Appellate Body judges. In the Shrimp-Turtle dis-
pute the Appellate Body even raised such points in its comments to the
parties to the dispute.”®

As demonstrated in several WTO disputes, amicus briefs have been
appended to WTO member submissions.”’ Information in such briefs
can complement the country claims by providing additional technical,
scientific or even policy analysis. Although such opportunities will be
limited to civil society organisations that carry a significant amount of in-
fluence and corresponding resources, as well as advocating a position
similar to the WTO member, this does open up an avenue of participa-
tion that could be pursued more often in the future. Even where no ami-
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cus briefs are submitted, civil society can still be instrumental in the prep-
aration of country positions, elevating their chances for success in WTO
litigation.”®

Many WTO members have concerns regarding the judicial interpreta-
tion of the Appellate Body’s authority to receive amicus briefs. Primarily,
many WTO members, mainly developing countries, feel that the WTO as
an institution still has inherent barriers concerning its internal transpar-
ency, which need to be resolved before questions regarding external
transparency can be considered. Giving civil society rights to submit in-
formation in the dispute settlement process could result in members hav-
ing lesser rights in the process. The recent EU-Sugar dispute aggravates
this concern since dispute settlement rules regarding confidentiality were
applied to an NGO that submitted an amicus brief, placing obligations on
the NGO corresponding with its rights to participate in dispute settle-
ment.”® Moreover, many countries in the developing world feared an in-
flux of Northern-driven NGO submissions that would bias the partiality
of the adjudicators, guaranteed in a closed inter-state proceeding. As dis-
cussed above, the ‘“disconnect” between member states’ positions and
the institutional need to have a more inclusive dispute settlement system
reached a zenith in the Asbestos dispute. Since then, amicus briefs have
been received, although the decision to admit them rests solely with the
panels and the Appellate Body rather than being directed by the WTO
secretariat.

Since dispute settlement plays a vital role in the development of the
WTO regime, it is inevitable that civil society will further its causes
through amicus briefs. In fact, the frustration associated with the slow
pace of the Doha Round and the lack of success some groups have in at-
tracting attention at the national level could result in a larger number of
submissions. More members states should begin to embrace the benefits
of having civil society, including business groups, contribute its exper-
tise, buttressing their claims in some cases. This may help to stem the
obstinate position of some members which would like to keep dispute
settlement an exclusive inter-state affair.

The Cancun Ministerial

This discussion merits a brief review of the 2003 Cancun Ministerial,
where negotiations broke down and where civil society was heavily in-
volved. Many countries, both developed and developing, saw a valuable
opportunity lost for further international trade talks in the direction of
achieving a good result for its citizens. The popular support for a non-
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outcome at Cancun was not unanimous. However, the absence of any
result was also seen as a template for some countries to assert their sov-
ereign muscle, refusing to fall back from their negotiating positions in the
face of pressure from other WTO members.

Parallel to the development of a stronger presence of developing coun-
tries in negotiations, NGO empowerment, measured by the impact that
civil society had on developing country negotiators, was also evident.3°
Civil society certainly featured the highest in numbers at the Cancun
Ministerial that were accredited (although many non-accredited NGO
representatives were on the outside of the compound).®! Many NGOs
provided free advice to developing countries and opened up a dialogue
with WTO members. Many WTO members, in turn, adopted positions
that did not differ too much from the claims of civil society.

It is difficult, however, to link civil society participation directly with
the lack of result or consensus at Cancun. Entrenched developing coun-
try positions were at least informed, if not strongly influenced, by voices
of civil society. However, this may overstate civil society’s contribution to
the collapsed talks. The WTO system is already starting to expose its
weaknesses in trying to cover a broad agenda, with many states continu-
ally calling for a minimisation of the Doha Round agenda. Two if not
three of the Singapore issues (competition, investment and government
procurement) were effectively taken off the table in the face of a man-
date of the WTO members to agree to the modalities for negotiations in
these areas.®? Adopting a bad deal appeared to be a worse option to not
agreeing to anything at Cancun — a sentiment shared by many civil soci-
ety members. Although any causal relationship between civil society par-
ticipation and the negotiating outcome is tentative at best, what tran-
spired at the Fifth Ministerial is that both civil society and developing
countries emerged as considerable constituencies that had to be ac-
counted for by the stronger economies represented at the WTO.

Conclusions

In order to gain a better understanding of how civil society has in
fact transformed the international trading system, and the underlying
sovereign-based system, it is important to look at this dichotomy in the
overall shifting paradigm in international law and relations. The role of
non-state actors has flourished in many areas of multilateral decision-
making, each having unique roles in relation to the international system
that affords their participation. In turn, this has altered the role of states
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not so much in their normative significance but in terms of their function
and the extent of the power they render.®? This is consistent with the
general “federalisation” in the international order with a wider plurality
of participants.®*

However, the rooted inter-state system in the WTO imposes an artifi-
cial barrier to any real and effective role for civil society. Although some
progress has been made in making the WTO more transparent and inclu-
sive in terms of process, the question remains whether such cosmetic
changes can ultimately overcome the ‘‘disenfranchisement’ of civil soci-
ety.®> If states remain as the dominant actors in the system, it will be
hard pressed to remedy the ‘“democracy deficit”.®® The institutional
mechanisms within the WTO that are available to civil society may se-
cure piecemeal gains. This complements the mainstream techniques of
civil society activities aimed to publicise issues, name and shame govern-
ments and generally raise the public profile of issues that normally reside
behind closed doors. Efforts at the national level can parallel the use of
such techniques in Geneva, bringing forth changes in members’ negotiat-
ing positions.?’

As the institutional response by international organisations to civil so-
ciety participation loosely tracks the transformation of international rela-
tions, including the horizontal and vertical growth in the number of ac-
tors engaged in its development, civil society will continue to play an
essential role. Incidentally, the institutions themselves become more trans-
parent.®® The concerns of civil society are already addressed by member
states through consultations at the national level. Amicus briefs will be
seen as a viable way to influence the judicial development of WTO
law and therefore more civil society actors will take advantage of the
opportunity.

Ultimately, such evolution can be viewed as an agent for eroding the
sovereignty-based WTO system. However, sovereignty is already under
threat by international trading rules that have tangible effects on the abil-
ity to govern in the public interest. Policy space is never more important
than in the current contemporary climate. Where civil society can be co-
opted to assist in defence of this, this may strengthen state efforts in this
regard. Reflexively, civil society can have legitimacy justifying its pres-
ence at the negotiating table.

Acknowledgements
The author would like to thank Jessica Green, Richard Tarasofsky and

Steve Charnovitz for their comments. The views expressed in the chap-
ter, including any errors or omissions, are entirely those of the author.



CIVIL SOCIETY AND THE WTO 147

Notes

1.
2.

10.

11.

As of October 13, 2004; see www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm.
Some critics in the academic world have questioned the idea of sovereignty as being an
outdated concept in the contemporary reality of international relations. See Jackson,
John H. (2003) “Sovereignty Modern — A New Approach to an Outdated Concept”,
American Journal of International Law 97(4): 782-802.

. For the purpose of this chapter, the term civil society is intended to refer to the con-

glomerate of diverse interests and organisations that are not states. This can include
NGOs, business groups, religious institutions and industry associations. However, a ma-
jority of the literature on the topic does examine the civil society — WTO relationship
from the perspective of NGOs which arguably, due to lesser financial resources and ac-
cess to decision-makers, have less influence over WTO member state positions than
their business and industry counterparts. This could be offset, however, by the powers
civil society wields over public opinion. See Shaffer, G. C. (2001) “The World Trade Or-
ganization under Challenge: Democracy and the Law and Politics of the WTO’s Treat-
ment of Trade and Environment Matters”’, Harvard Environmental Law Review 25: 1—
93.

. This not only applies to direct violations but also measures that nullify or impair the

benefits of the international trading rules. See article XXIII of the General Agreement
on Tariffs and Trade (hereinafter GATT).

. Jackson, John (1969) “Private Citizen and GATT Obligations”, in J. Jackson, ed.,

World Trade and the Law of the GATT, Indianapolis: Bobbs-Merrill Company. For a
general historical account of NGO participation in the GATT system, see Charnovitz,
S. and Wickham, J. (1995) ‘“Non-Governmental Organizations and the Original Interna-
tional Trade Regime”, Journal of World Trade 29(5): 111-122.

. See Ridgeway, G. L. (1938) Merchants of Peace: Twenty Years of Business Diplomacy

through the International Chamber of Commerce, 19191938, New York: ICC.

. See Arrangement Regarding Bovine Meat (1979), GATT B.1.S.D. (26th Supp.) at 84 and

International Dairy Arrangement (1979) GATT B.1.S.D. (26th supp.) at 96.

. Charnovitz, Steve (2000) “Opening the WTO to Non-Governmental Interests”, Ford-

ham International Law Journal 24: 173-216.

. See Roth-Arriaza, N. (1992) ‘Precaution, Participation, and the ‘Greening’ of Interna-

tional Trade Law”, Journal of Environmental Law & Litigation 7(57): 92-98; Housman,
R. F. (1994) “Democratizing International Trade Decision-Making”’, Cornell Interna-
tional Law Journal 27(3): 699-749. Such calls were also echoed after the advent of the
WTO. See Shell, G. R. (1995) “Trade Legalism and International Relations Theory: An
Analysis of the World Trade Organization”, Duke Law Journal 44: 829-907; Charno-
vitz, Steve (1996) ‘Participation of Non-governmental Organizations in the World
Trade Organization™, University of Pennsylvania Journal of Economic Law 7: 331-357.
For an opposing view, see Nichols, P. M. (1996) ‘Realism, Liberalism, Values, and the
World Trade Organization”, University of Pennsylvania Journal of Economic Law 17:
295; Nichols, P. M. (1996) ‘“Extension of Standing in World Trade Organization Dis-
putes to Non-government Parties”, University of Pennsylvania Journal of Economic
Law 17: 295-330.

United States — Restrictions on Imports of Tuna, GATT B.1.S.D. 39S/155 (3 September
1991). See Jackson, John H. (1992) “World Trade Rules and Environmental Policies:
Congruence or Conflict?”’, Washington & Lee Law Review 49: 1227-1278.

NGOs are given an opportunity to consult with the UN Economic and Social Council
pursuant to article 71 of the UN Charter. See resolution 1996/31 (49th plenary meeting
27 July 1996). For general information regarding civil society participation in the human



148 GRAY

12.

13.

14.

15.

16.

17.

18.
19.

20.

21.

22.

23.

24.

rights sphere, see Otto, D. (1996) ‘“Non-Governmental Organizations in the United
Nations System: The Emerging Role of International Civil Society”, Human Rights
Quarterly 18: 107-141.

See Oberthiir, Sebastian (2003) “Participation of Non-Governmental Organisations in
International Environmental Governance”, in R. A. Kraemer and S. Miiller-Kraenner,
eds, Ecologic Briefs on International Relations and Sustainable Development, Berlin:
Ecologic; Raustiala, Kal (1997) “The Participatory Revolution in International Environ-
mental Law”, Harvard Environmental Law Review 21: 537-586; Sands, Philippe (1992)
“The Role of Environmental NGOs in International Environmental Law”, Journal of
the Society for International Development 2: 28-32.

See Charnovitz, Steve (1997) “Two Centuries of Participation: NGOs and International
Governance”, University of Michigan Journal of International Law 18(2): 183-286.

See points 26 and 31 of the Johannesburg Declaration, chapter XI of the WSSD Plan of
Implementation, principle 10 of the Rio Declaration and chapter 27 of Agenda 21. See
also Organization of American States (2001) Inter-American Strategy for the Promotion
of Public Participation in Decision-making for Sustainable Development, Washington:
OAS, available from www.ispnet.org.ISPpubl/EngPolicyFramew.pdf.

See Oberthiir, note 12 above. For instance, article 15 of the Basel Convention grants di-
rect access with observer status to negotiating sessions and Conferences of the Parties
for any national or international organisation, governmental or non-governmental, with
competence in the field of hazardous wastes. The Convention on Biological Diversity
(1992) has created the clearing-house that facilitates public access to information.

See Foster, this volume, discussing the role of civil society organisations that showed
great effort to unite other states and disseminate information in the face of mounting
opposition by the United States during the negotiations to the Cartagena Protocol on
Biosafety. See also Egziabher, T. (2000) “Civil Society and the Cartagena Protocol on
Biosafety”, in P. Brown and A. Simard, eds, Promoting Human Security: Civil Society
Influence, Montreal: FIM.

This certainly does not negate the importance of other issues the civil society organisa-
tions rally around. As the Doha Development Round has moved on to the agricultural
and developmental agenda, newer organisations are emerging that focus primarily, and
quite effectively, on these concerns.

Shaffer, note 3 above.

Esty, Dan (1994) Greening the GATT: Trade, Environment and the Future, Washington,
DC: Institute for International Economics.

Although North-South interests will not be so easily divisible, there are certain key
trade issues that will be more likely to drive geo-political divisions such as trade and en-
vironment or even NGO participation in dispute settlement. See Shaffer, note 3 above.

Thiirer, Daniel (1998) “The Emergence of Non-Governmental Organizations and
Transnational Enterprises in International Law and the Changing Role of the State”,
in R. Hoffman, ed., Non-State Actors as New Subjects of International Law: International
Law — From the Traditional State Order Towards the Law of the Global Community,
Proceedings of an International Symposium of the Kiel Wlather-Schiicking-Institute of
International Law, 25-28 March, Kiel: Duncker and Humblot, p. 41.

For instance, business interests can include advocates for greater liberalisation or stron-
ger protectionism.

Charnovitz, Steve (2001) “WTO Cosmopolitics”, NYU Journal of International Law
and Politics 34: 299-354.

See Esty, Dan (1998) “Non-governmental Organizations at the World Trade Organiza-
tion: Cooperation, Competition or Exclusion”, Journal of International Economic Law
1: 123-148.



CIVIL SOCIETY AND THE WTO 149

25.

26.

27.
28.

29.
30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.
42.

See DeSombre, Elizabeth (1995) “Baptists and Bootleggers for the Environment: The
Origins of United States Unilateral Sanctions”, Journal of Environment and Develop-
ment 4: 53-75.

For a conflicting view see Slaughter, Anne Marie (2004) A New World Order, Princeton:
Princeton University Press.

See Esty, note 24 above, and Charnovitz, note 23 above.

Professor Kal Raustiala notes that rules and processes should be adjusted to allow for
interest groups to get involved in decision-making as the locus of such decision-making
is increasingly shifting upwards. See Raustiala, K. (2000) “Sovereignty and Multilat-
eralism”, Chicago Journal of International Law 1: 416.

See Charnovitz, note 8 above.

See Keohane R. and Nye J. S. Jr (2001) “Between Centralization and Fragmentation:
The Club Model of Multilateral Cooperation and Problems of Democratic Legitimacy”’,
John F. Kennedy School of Government Faculty Research Working Paper Series, Ken-
nedy School of Government Working Paper No. -1-004, available from http://papers
.ssrn.com/paper.taf?abstract_id=262175.

The procedure allowed for “any person, whether natural or legal, other than a party or
a third party to the dispute, wishing to file a written brief” being invited to apply.

Civil society has also been given the opportunity to submit amicus curae briefs in other
judicial forums such as in the areas of investment disputes pursuant to chapter 11 of
NAFTA. See Methanex Corporation v. United States of America, Decision of the Tribu-
nal on Petitions from Third Persons to Intervene as “Amicus Curiae”, 15 January 2001.
See European Communities — Measures Affecting Asbestos and Asbestos — Containing
Products, Communication from the Appellate Body, WT/DS135/9 (20 November 2000).
Some commentators have claimed that the Appellate Body was required to accept the
submission from Morocco since by not doing so, it would be accrediting private parties
who had submitted amicus briefs greater participatory rights. See Shaffer, G. and Mo-
soti, V. (2002) “Ec Sardines: A New Model for Collaboration in Dispute Settlement?”’,
BRIDGES 6(7): 15-16, 22.

Segger, M. C. and Caberra, J. (2004) “Sustainability Smoke Signals? Strengthening Pub-
lic Participation, Access to Information and Access to Justice in Americas Regimes”,
unpublished paper on file with the author.

See Government of Canada (2004) Canada’s Environmental Assessment Framework for
Trade Negotiations, available from www.dfait-maeci.gc.ca/tna-nac/backgrounder-en.asp.
The North American Agreement on Environmental Cooperation provides for an access
to information process including specific reports about the state of the environment that
have to be made public. The Council must also hold public meetings in all of its ordinary
sessions and consult with NGOs in decision-making processes. See arts. 2, 9. In addition,
the Commission may compile a fact-finding record that can be requested by civil society
groups.

See Canada-Costa Rica Environmental Cooperation Agreement, art. 1(d). The bilateral
trade agreement between Chile and the United States establishes an Environmental
Affairs Council pursuant to chapter 19 on the environment.

The FTAA Committee of Government Representatives on Civil Society has created an
open and permanent invitation to civil society to provide written submissions on issues
of relevance to the FTAA. Ironically, the current text does not allow for NGO partici-
pation in the dispute settlement system. For a good analysis of civil society in the FTAA
negotiations process, see Segger and Caberra, note 35 above.

See Havana Charter for the International Trade Organization.

Oberthiir, note 12 above.

Decision adopted by the General Council on 18 July 1996, WT/L/.162 (23 July 1996).



150 GRAY

43.
44.
45.
46.

47.

48.

49.

50.

51.

52.

53.

54.

55.
56.

57.
8.
59.

60.
61.
62.

63.
64.

Ibid., para. 4.

Ibid., para. 5.

Ibid., para. 6.

These groups comprised (in descending order of overall numbers) businesses, develop-
ment, environment, labour and other assorted interest groups. See (1996) Final Statistics
of the First WTO Ministerial Conference in Singapore: Non-Governmental Organizations
(NGOs), available from www.wto.org/english/forums_e/ngo_e/statsi_.htm.

See ICTSD (1999) Accreditation Schemes and Other Arrangements for Public Participa-
tion in International Fora: A Contribution to the Debate on WTO and Transparency,
Geneva: ICTSD.

See ibid. The controversial nature of the accreditation system is seen in other inter-
national institutions such as the UN ECOSOC. See Alston, J. D. (2001) “The United
Nations Committee on Non-Governmental Organizations: Guarding the Entrance to a
Politically Divided House”, European Journal of International Law 12(5): 943-962.

See Oberthiir, note 12 above.

See Keohane, R. O. and Nye, J. S. Jr (2000) “The Club Model of Multilateral Coopera-
tion and the WTO: Problems of Democratic Legitimacy”’, available from www.
ksg.harvard.edu/cbg/trade/papers.

See Esty, Dan (1999) Why the World Trade Organization Needs Environmental NGOs,
Geneva: ICTSD.

By contrast, the secretariat of the UN Convention to Combat Desertification (CCD)
and the Global Environmental Facility has granted money for participation in the CCD
negotiations. See Oberthiir, note 12 above, p. 12.

Joint Civil Society Statement on the WT'O High-Level Symposia, March 1999, available
at www.globalpolicy.org/cosecon/bwi-wto/wt099-2.htm.

By contrast, the FTAA trade ministers devoted six paragraphs to the topic of transpar-
ency and civil society participation. The Committee on Government Representatives on
the Participation of Civil Society is to make recommendation to the Trade Negotiations
Committee “on the means to broaden the mechanism for disseminating information on
the discussions, drawing upon the experiences of countries for distributing information
to their civil societies”.

Shaffer, note 3 above.

A representative of the Foundation of International Environmental Law and Develop-
ment, a London-based NGO, represented the government of Sierra Leone at a meeting
of the Committee on Trade and Environment. For an account of the experiences of
FIELD lawyer Beatrice Chaytor, see Chaytor, B. (2000) “Cooperation between Gov-
ernments and NGOs: The Case of Sierra Leone in the CTE”, in P. Konz, ed., Trade,
Environment and Sustainable Development: Views from Sub-Saharan Africa and Latin
America: A Reader, Tokyo: UNU/IAS.

See Foster, this volume.

WTO Agreement on Preshipment Inspection, annex 1A, art. 4, 1994.

See External Transparency, informal paper by Canada, WT/GC/W/415 (17 October
2000).

Article 4.1, Technical Barriers to Trade Agreement.

Charnovitz, note 8 above.

Cottier, T. (1998) “The WTO and Environmental Law: Three Points for Discussion”,
in A. Fijalkowski and J. Cameron, eds, Trade and Environment: Bridging the Gap,
London: Cameron May.

For instance, the United States regularly posts its submissions on the USTR website.
See Charnovitz, note 8 above. See also Shaffer, note 3 above; Shelton, D. (2000) “The



CIVIL SOCIETY AND THE WTO 151

65.

66.

67.

68.

69.

70.
71.

72.
73.

74.

75.

76.

77.
78.

79.

80.

Participation of Non-governmental Organizations in International Judicial Proceed-
ings”’, American Journal of International Law 88: 611-642.

In the ICJ nuclear test case (ICJ Reports 288, 1995), NGOs prepared draft pleadings for
New Zealand. Found in Sands, Philippe (2003) Principles of International Environmen-
tal Law, Cambridge: Cambridge University Press, p. 199.

For instance, civil society strongly lobbied for the World Health Organization’s request
for an advisory opinion on the legality of the use of nuclear weapons before the Inter-
national Court of Justice.

One of the amicus briefs in the present GMO dispute at the WTO was partly motivated
by dissatisfaction with the defence raised by the European Union.

See the appended letter from UK Consumers’ Association to the Peruvian complaint in
the EU-Sardines dispute. In that dispute, the panel explicitly noted that they considered
the letter in determining what European consumers associate with the term “sardines”.
At the Appellate Body, the letter was affirmed as an appropriate piece of evidence for
the panel to consider.

For instance, one of the amicus briefs submitted in the GMO dispute was made by a
consortium of both Northern- and Southern-based NGOs. In the EU-Sardines dispute
a Northern NGO (UK Consumers’ Association) submitted a brief that was attached to
the developing country complainant’s pleadings, arguing that the EU narrow classifica-
tion of what are sardines acted against the economic and information interests of Eu-
rope’s consumers. See Shaffer and Mosoti, note 34 above.

See Robertson, D. (2000) “Civil Society and the WTO”, World Economy 23: 1127.

See WTO Agreement, Understanding on Rules and Procedures Governing the Settle-
ment of Disputes, annex 3, 1994.

Article 13.1, Dispute Settlement Understanding.

Whereas in the Shrimp-Turtle dispute, the amicus briefs were attached to the US briefs
qualifying them as being within the Appellate Body’s ambit of consideration, in United
States — Imposition of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products Originating in the United Kingdom (Carbon Steel), Report of
the Appellate Body, WT/DS138/AB/R (10 May 2000), the Appellate Body held that it
had the authority to accept the NGOs briefs directly from the petitioner NGO when the
information is “pertinent and useful”. However, in that case, the Appellate Body con-
cluded that it was not necessary to take the two briefs into account.

In Australia — Measures Affecting Importation of Salmon, Recourse to Article 21.5,
Report of the Panel, WI/DS18/RW, para. 7.8 (18 February 2000), the compliance re-
view panel accepted a letter from the concerned Fishermen and processors in South
Australia.

See the Shrimp-Turtle Appellate Body proceedings, which included an American ap-
peal of the panel decision regarding their lack of authority to consider NGO briefs.
United States — Import Prohibitions of Certain Shrimp and Shrimp Products, Report of
the Appellate Body, WT/DS58/AB/R (12 October 1998).

See Charnovitz, note 8 above. Some of those arguments even appeared in the rulings
themselves.

For example, see the Shrimp-Turtle and EU-Sardines disputes.

See Shaffer, G. (2003) Defending Interests: Public-Private Partnerships in WTO Litiga-
tion, Washington, DC: Brookings Institute Press.

See EU-Sugar (2004). In turn, the application of dispute settlement rules to non-state
actors creates a horizontal relationship between states and civil society in terms of the
dispute settlement process.

Primack, D. and Bilal, S. (2004) “The Journey from Cotonou to Cancun, and Beyond:



152 GRAY

81.

82.

83.
84.

85.

86.

87.
88.

The Changing Dynamics of WTO and EPA Negotiations”, Trade Negotiations Insights
3(1): 1-5.

The number of accredited NGOs in Doha was limited, due to spatial concerns as well as
concerns with security in the post-11 September environment. The Seattle Ministerial
accredited 686 NGOs.

This has been confirmed by the WTO members in the July Package agreed to in July
2004. Despite this result, the contributions of civil society towards that outcome are
difficult to gauge, especially in light of the strict party-to-party discussions leading up
to the July Package. See Public Citizen (2004) “Public Citizen Condemns Process, Out-
come of Geneva WTO Framework Talks”, available at www.citizen.org/pressroom/
release.cfm?ID=1759.

Thiirer, note 21 above.

Schreuer, C. (1993) “The Waning of the Sovereign State: Towards a New Paradigm for
International Law”, European Journal of International Law 4: 447.

Disenfranchisement is defined by J. F. Green as “being deprived of the capability to
participate and to influence agenda-setting and decision-making in international regimes
for sustainable development”. See Green, J. F. (2004) Engaging the Disenfranchised:
Developing Countries and Civil Society in International Governance for Sustainable
Development — An Agenda for Research, UNU-IAS Report, Tokyo: United Nations
University.

Keohane, and Nye, note 50 above. Some argue that moving the WTO from an “inter-
governmental model” to a “civil society/stakeholder model” is fraught with similar
power imbalances between the diverse members of civil society. See Shaffer, note 3
above.

See Shaffer, note 3 above. Review 25: 1-93.

This has certainly been the case with multilateral environmental agreements such as
CITES. See Sands, P. and Bedecarré, A. (1990) “Convention on International Trade
in Endangered Species: The Role of Public Interest Non-Governmental Organizations
in Ensuring the Enforcement of the Ivory Trade Ban”, Boston College Environmental
Affairs Law Review 17: 799.



7

The politics of inclusion
in the Monterrey Process

Barry Herman

“It happened in Monterrey ... in old Mexico”.!

The UN International Conference on Financing for Development
(FfD) in Monterrey, Mexico in March 2002 was unprecedented. It
brought together key economic and political decision-makers, including
more than 50 heads of state and over 200 ministers of finance, foreign
affairs, development and trade. They were joined by the heads of the
United Nations, the International Monetary Fund (IMF), the World
Bank and the World Trade Organization (WTO), and by the chairs of
the major inter-governmental committees that deal with international
financial issues, including the Financial Stability Forum (whose chair was
also president of the Bank for International Settlements), the Group of
10 (the major developed countries in monetary and financial affairs), the
Group of 20 (major developed and ‘‘systemically important” developing
countries) and the Group of 24 (the caucus of developing countries at the
Bretton Woods institutions).

The heads of the major regional development banks and other devel-
opment finance organisations or their representatives also participated,
as did all the relevant UN specialised agencies, funds and programmes.
They were joined by prominent individuals from the world of business
and finance and by a range of civil society leaders, including Jimmy Car-
ter, a former president of the United States. In short, this was the largest
and most diverse gathering of officials and other stakeholders ever to
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have met at such a senior level on international financial matters. Also
unique, for the most part, they actually talked to each other.?

Throughout the period since the end of the Second World War, inter-
national decisions on monetary, financial, trade and development matters
have been made in multilateral forums, albeit ones limited to a few
countries or a restricted range of issues, and usually behind closed doors.
The Monterrey Process invited all countries to come and consider the is-
sues together, in public and with non-governmental stakeholders watch-
ing and speaking. It turned out to be the right mechanism at the right
moment.

As will be described here, however, it took five years to build sufficient
confidence among the relevant decision-makers for them to agree to
participate in the Monterrey Process. Even with that, real-world events
helped propel them beyond their standard forums and processes. When
the 9/11 tragedy raised the urgency of making a sincere global political
gesture for development, the gathering momentum and interest in the
Monterrey Process of governments, international institutions, private sec-
tor and civil society organisations provided a compelling opportunity.

Diplomats at the United Nations had successfully paved the way by
developing a new modality of informal international discussions for
consensus-building and by getting it accepted as the approach to use in
preparing the Monterrey Process. The United Nations can be the most
rigid and stale inter-governmental forum, routinely discouraging initia-
tive and good will. But it can also be a flexible tool for international con-
vergence when the situation warrants it and enough actors recognise it, as
happened in FfD.

This chapter will seek to demonstrate that Monterrey was a departure
from the norm in several ways. First, the conference was the initiative of
developing countries whose main message to the developed countries
was something like “this time it’s serious and we can reach a deal to do
better”. Over time, they convinced sceptical governments of developed
countries, not to mention the leadership of the World Bank and other in-
stitutions, to take a chance on the United Nations. This was central.

The FfD preparatory process was also unusual in that the standard UN
negotiating practices on economic and social affairs, under which so little
is usually accomplished, were held in abeyance through most of the Mon-
terrey preparations. Moreover, while civil society organisations that ad-
vocate on financial issues usually avoid the United Nations as irrelevant
for their issues, several of them decided to engage in New York and,
in doing so, enriched the process. So too did a number of Wall Street
emerging market professionals and some private sector organisations
that saw something special happening at the United Nations. In both
sets of non-governmental stakeholders, forms of engagement with gov-
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ernmental representatives were tried out that were simply not available
in any other international financial and trade forum.

More than four years have passed since Monterrey and, as the chapter
will also argue, the future of the process has become uncertain. The Mon-
terrey Consensus adopted at the conference — if not every paragraph —
remains an effective point of reference in the Bretton Woods institutions
and in donor government forums, where finance and development assis-
tance ministries meet and make policy. However, in the UN bodies re-
sponsible for the follow-up to Monterrey, the sense of mission and politi-
cal innovation that characterised the FfD process has weakened, allowing
the standard maggoty politics of the United Nations to feed on its body.
Yet FfD can have a future as the unique process that it was. It requires
a new concurrence of the factors that were responsible for its initial
success.

What Monterrey delivered in policy reform

The central feature of the Monterrey Process was that it dared to reach
for agreement with political commitment — not just a paper text — on a
new North-South understanding on what UN delegates referred to as
the ““hard” issues of international trade and monetary, financial and de-
velopment policy. All through the 1990s the United Nations had been a
forum for agreement on the “soft” issues such as the rights of children,
social development, gender equality, population policy and environmen-
tal sustainability, albeit too often only at the level of principles and broad
intentions rather than concrete actions. In 2000 some of these intentions
were brought together and codified into specific targets to be achieved by
2015 in the Millennium Declaration of the General Assembly (adopted as
Resolution 55/2), following an unprecedented gathering of heads of state
in New York as the Millennium Summit. However, even this kind of po-
litical event was a far cry from what FfD had proposed, i.e. turning the
United Nations into a serious political forum on financial matters.

Some argue that the Monterrey Consensus never delivered the con-
crete advances promised on financing for development. However, certain
real political commitments were made at Monterrey, if not necessarily as
many or as deep as some observers might have wished. Also, not all of
these commitments are leading to significant real changes in policy. After
all, Monterrey did not and could not overturn actual power relations.
However, it did forge political alliances that increased opportunities for
some important reforms.

The reform that has received most attention is the reversing of the
decade-long decline in official development assistance (ODA). The Mil-
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lennium Declaration had been a grand commitment, but there was little
money behind it. One of the contentious points in the negotiations of
the Monterrey Consensus was what to say about increasing aid. In the
end, a fairly non-committal text was adopted: “We recognise that a sub-
stantial increase in ODA and other resources will be required.” A sepa-
rate paragraph referred to the UN target for donor governments to give
ODA equivalent to 0.7 per cent of their gross national product,® which
was more than three times the actual figure in 2001 (0.22 per cent). In
fact, no stronger consensus text was possible and Japan has continued to
cut back its aid effort in the years since Monterrey. Nevertheless, overall
ODA measured in constant prices and exchange rates has risen 11 per
cent in the two years since the conference and is projected to rise a fur-
ther 25 per cent by 2006, based on existing commitments.*

Several individual commitments to raise ODA were made in 2002 in
the context of the Monterrey conference.® In the case of the United
States and the European Union, there seemed to be a “‘bidding war” in
early 2002, as the first announcement by US President George Bush was
followed later by an explanation that in effect raised the pledged amount
when it seemed small next to the EU commitment at its Barcelona meet-
ing. It should be noted that in both Europe and the United States, civil
society advocates had been pressing for the aid increases and should re-
ceive a significant amount of the credit for realising them. On the other
hand, translating the commitments into cash in each case requires con-
tinued pressure on national governments, and far more resources are
needed than have been pledged thus far.®

In this context, the agreement in the Consensus on “‘staying engaged”
for an effective follow-up contained an interesting feature, in that it ex-
plicitly recognised the need for a “global information campaign” to con-
tinue to press countries to help reach for the Millennium Development
Goals.” This effort is being implemented through the MDG Campaign
Unit of the UN Development Programme. ““Staying engaged’ also gave
a fresh impetus to reform of the UN inter-governmental machinery, in
particular as it concerned the General Assembly’s Economic and Finan-
cial Committee (“Second Committee””) and the Economic and Social
Council (ECOSOC). Governments had decided in Monterrey that the
follow-up should be undertaken using the existing inter-governmental
machinery, which could mean duplicating some of the existing work in
these bodies or consolidating different efforts under FfD. Thus far, how-
ever, there has been no consolidation of secretariat reporting or of inter-
governmental discussion and the effort may end up stillborn.®

The Monterrey Process also sought to reform inter-governmental pro-
cesses outside the United Nations, with the aim of making them more
democratic. Here, as in the case of aid noted above, the text adopted in
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the Monterrey Consensus looks weak. The relevant paragraph pertaining
to the major institutions and forums began, ““A first priority is to find
pragmatic and innovative ways to further enhance the effective participa-
tion of developing countries and countries with economies in transition in
international dialogues and decision-making processes.” Subsequent sen-
tences then addressed specific institutions and bodies, more or less fol-
lowing the model of the one addressed to the IMF and the World Bank,
namely ‘‘to continue to enhance participation of all developing countries
and countries with economies in transition in their decision-making”.’

The commitment to address the issue embodied consensus recognition
that there was a problem in institutional governance. However, the con-
sensus did not extend to how to fix it. On the plus side, the governance
issue entered the agenda of the Development Committee the September
following the Monterrey meeting. The committee is a joint forum of
ministerial-level governors of the IMF and the World Bank, and it set
both institutions into active motion on the issue. So far, as might have
been expected, only marginal improvements have been agreed. These
reflect an obvious need that is also easy to satisfy to strengthen the
overwhelmed offices of the executive directors for sub-Saharan Africa
through “‘capacity-building” assistance.!®

Moreover, a higher-level ministerial grouping, the International Mone-
tary and Financial Committee (IMFC) of the IMF, has acknowledged the
deep political importance of the issue, as in its 24 April 2004 com-
muniqué it says, “The IMF’s effectiveness and enhanced credibility as a
cooperative institution also depends on all members having appropriate
voice and representation. Efforts should continue to be made to enhance
the capacity of developing and transition countries to participate more
effectively in IMF decision-making.”!?

The central obstacle to addressing the problem is that a few small de-
veloped countries have to move aside to let certain large developing
countries take their seats on the executive boards of the institutions so
as to reflect international economic realities better. In addition, as be-
came clear during the selection of the new managing director of the
IMF in March and April 2004, it is impossible to continue to justify the
informal arrangements by which a European is always elected managing
director of the IMF and a US national always heads the World Bank.
Monterrey, as an inter-governmental initiative led by developing coun-
tries, raised the visibility of the governance issues of representation and
transparency, and while that did not solve the problems, it did help put
them into play politically.

Monterrey also provided an opportunity to give further political im-
petus to international cooperation on some of the donor-advocated do-
mestic policies, such as better confronting corruption. In this case, the
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genuine interest expressed by civil society, business and govern-
mental representatives in Monterrey helped speed the successful conclu-
sion of negotiations that had already started on a treaty to combat
corruption. The UN Convention against Corruption was agreed on
schedule and opened for signature in December 2003. When it enters
into force it will criminalise a number of corrupt practices, add protec-
tions for “whistle-blowers”, establish rules for freezing illicit assets and
otherwise strengthen cooperation between states. It will also make it
more difficult to hide illicit gains and help developing countries re-
cover their stolen assets.!? The proof will, of course, be in the imple-
mentation, but the quick launch and the broad support at high levels are
encouraging.

Again, what Monterrey provided was an opportunity for policy reform
that may or may not be captured. In some cases, however, it appears that
the critics are correct that there were no significant new commitments to
even consider reform underneath the words that had recognised the need
to do so. For example, the Consensus called on the WTO “‘to ensure that
any consultation is representative of its full membership”.’® One of the
difficulties that emerged at the WTO Cancun Ministerial Meeting in Sep-
tember 2003 was that developing countries were seriously disappointed
in how few of their views were reflected in post-consultation negotiation
texts. This frustration seems to have been an impetus to the “galvanising
of developing countries into issue-based coalitions [which] has led to con-
clusions about their latent empowerment, and also to concerns about
North-South polarisation”.'* Nevertheless, recent developments suggest
that developed countries in the WTO are hearing more clearly the con-
cerns and voices of developing countries in the give and take of negotia-
tions. This is not to say that the final negotiated outcome will make the
“Doha Agenda” into a “Development Round”, but there is today more
serious engagement by developed country trade policy negotiators on de-
veloping country concerns.

In short, Monterrey gave political credibility to some of the global gov-
ernance demands of developing countries, while also providing a forum
in which governments of developed countries could respond to public
pressure at home by collectively committing to enhance development co-
operation. Developed countries also extracted pledges from developing
country governments to handle their own development requirements
more effectively. These pledges were relatively easy for the latter to
make, as the substantive points had already been agreed, for example,
in the New Partnership for Africa’s Development (NEPAD) for the
Africans. However, the commitments by all developing countries in com-
ing to Monterrey and embracing the Consensus provided a handle that
the multilateral institutions could use to press the donor governments
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for additional aid funds and that the donor governments, in turn, could
take to their legislatures.

How the Monterrey Process evolved

If in March 2002 the Monterrey conference became an important politi-
cal forum on international financial issues, few would have believed it
possible when the process began in 1997.!% Unlike some other UN con-
ferences that began with the intention of holding a global summit, gov-
ernments did not have any agreed vision of what they were inventing.
Certainly, few delegates expected that it would become a summit meet-
ing and several expected it would collapse, as had a number of failed
initiatives to launch a round of ‘““‘global negotiations” on development at
the United Nations. Indeed, FfD succeeded because it began as a vague
notion and opportunistically evolved over time into an increasingly pre-
cise project.

The starting point for understanding the history of FfD is seeing it in
the context of the general impotence of the UN General Assembly as a
global policy-making institution. As there is no global government, there
is no obligation on the powerful countries to share decision-making with
the weak except on those occasions when the cooperation of the weak is
essential for the decisions to have effect. In those cases, the powerful may
offer to take up an issue through the United Nations and the quid pro
quo is that the weak participate with the strong in making the decisions.
Monterrey was a case in point.

In FfD an additional problem was that delegations to UN bodies are
drawn from foreign ministries, which have no responsibility for interna-
tional financial matters (except for development assistance in a number
of donor countries). As foreign ministries were unlikely to be given re-
sponsibility over the content of FfD, they would have to build new
working relationships at home in their capitals with their brethren in
finance.'® In many cases, this was no small undertaking. At one time
foreign ministers may have had primacy in the cabinets of government
leaders, but in the globalising 1990s finance ministers were usually the
most senior ministers. More than that, diplomacy at the United Nations
was generally not regarded as very important, except with respect to the
Security Council, and FfD had no relationship to that portfolio.

The United Nations does undertake a number of development assis-
tance activities and is a forum in which political commitments on aid can
be made, such as the famous aid target of 0.7 per cent of gross national
product. However, when the donor governments want to make a joint
policy decision they do so in their own forum, the Development Assis-
tance Committee of the Organization for Economic Cooperation and De-
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velopment, or in the World Bank or the Development Committee, where
the developed countries control a clear majority of votes (if votes ever
need to be taken). By the same token, international financial policy deci-
sions are reached in the IMF, where developed countries also control the
decisions, or in developed country forums, such as the Paris Club for de-
ciding on developing country relief from obligations to official govern-
ment creditors, or in specialised financial institutions like the Bank for
International Settlements or the regulatory oversight committees that it
services. An even more limited forum largely guides coherence in all
these financial areas, namely the finance ministers of the Group of 7 ma-
jor industrialised countries (sometimes also the Group of 8 at summit
level, when it includes the Russian Federation).

And yet the United Nations has always held an attraction to govern-
ments as the world’s main political forum. The General Assembly is the
place that most heads of state want to address, not the annual meetings
of the IMF and the World Bank. Indeed, the heads of the IMF and the
World Bank have addressed ECOSOC annually since its early years.
This is a relatively safe venue in that ECOSOC is a coordinating body
and not a potential instruction-giving body. The General Assembly is in
theory the senior inter-governmental deliberative body and potentially
could interfere in decisions of the Fund and Bank, except that agree-
ments had been signed in the early years of the United Nations saying
that the General Assembly would not interfere in the decision-making at
either Bretton Woods institution (or the WTO and its predecessor, the
General Agreement on Tariffs and Trade).

So the central challenge that UN delegates had to face in FfD was to
bring the finance ministries and other relevant officials into a UN process
and engage the institutions they oversee in a serious way. More than just
serve as a place to make a speech, Monterrey did just that. The official
sessions in Monterrey comprised typical opportunities for set speeches
by leaders or ministers in plenary, while the President of Mexico also
hosted a private leaders-only meeting. More interestingly, several days
were devoted to informal roundtable discussions, first at ministerial level
and then including heads of state. The roundtables focused on building
bridges among institutions and stakeholders, including seriously listening
to non-governmental points of view presented by business leaders and
articulate NGO speakers.

The Monterrey conference was also notable in not having to go
through contentious negotiations over formal texts that typically absorb
much of the energy at large UN conferences. The negotiations had been
completed in January in New York at the final preparatory meeting. In-
deed, more than the summit conference itself, the real revolution was in
the final meeting of the Preparatory Committee in January 2002, as many
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governments sent finance ministry officials from capitals and the offices
of executive directors at the Bretton Woods institutions to work beside
their UN mission staff in negotiating the final text of the Monterrey
Consensus.

A different approach to UN diplomacy

From its beginnings and continuing until Monterrey itself, FfD has had
enemies as well as friends among UN missions and in different parts of
the secretariat. FfD held out a promise of creating a new form of North-
South cooperation in development, although it was unclear that it could
deliver anything at all. The pessimists saw it as selling out the unrealised
ideals of an independent South to a dominating North.

In that view, confrontation was the better approach, steadily challeng-
ing the North and the institutions it dominated. Cooperation meant coop-
tation. Country by country, the South was fundamentally weak, but at
least the concerns of the South could be kept before the world through
disciplined negotiation on texts put forward by the Group of 77 (G-77),
the developing countries’ caucus at the United Nations on economic and
social affairs. The proper role of the secretariat, in this view, was to give
the South arguments to use in its collective confrontation with the North
in their debates, whether in New York, Geneva or Washington. FfD with
its emphasis on inclusion and cooperation was a major threat to this pro-
cess. It would disrupt the way the G-77 worked without delivering any-
thing in return.

Other UN missions saw it differently (although this was never for pub-
lic discussion). They saw the standard approach to UN negotiations on
economic issues as emphasising the weakness of the South. The only
power of the G-77 was over words on texts that did not matter, and even
that was highly limited. In the standard UN consideration of an economic
policy issue, the G-77 first negotiates a text among its own members and
then presents it to the developed countries. Their representatives find it
unacceptable and then the North (usually led by the European Union)
and the South (G-77) negotiate to a watered-down version of the G-77
proposal. Nothing in the real world changes as a result.!” That is not
how policy change happens. In this view, only solidarity among G-77
member countries and inertia keep the process going.

In fact, the seed of FfD had actually been sown in one of the most un-
promising of these North-South negotiations, one that had dragged on
for more than four years and was finally coming to a close in 1997, mainly
so delegations could adopt it and allow it to die a well-deserved death.
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This was the Agenda for Development, 287 paragraphs filling over 100
pages with platitudes and bland statements of principle on development
policy, plus hortatory statements about reform of the UN bodies and
the secretariat. However, one section contained an opportunity to estab-
lish a dialogue between the inter-governmental processes of the Bretton
Woods institutions and ECOSOC, and the prescient final paragraph of
the “Agenda” said that “Due consideration should be given to modal-
ities for conducting an intergovernmental dialogue on the financing of
development.”!®

Venezuela’s deputy permanent representative at the time, Ambassa-
dor Oscar de Rojas, had introduced that last sentence into the negotia-
tions at virtually the last minute. Apparently, it was accepted because it
was only an agreement to think about doing something, not actually to
do it. A few months later, in the fall of 1997, he interested first a number
of Latin American and then Asian and African countries in pursuing the
idea further. It thus became a proposal of the G-77. It seemed headed for
defeat, as had similar proposals over the past 20 years, until in November
the United States announced its support for the initiative. That gave it
the momentum to bring in the other countries, including the somewhat
reluctant European Union.

Agreement was possible, in part, because the resolution embodying the
proposal was intentionally non-committal. As adopted by the General
Assembly on 18 December 1997, it called for a ‘‘high-level international
intergovernmental consideration of financing for development”.!® That
could mean anything from a summit conference to a seminar of senior of-
ficials. The resolution also asked the Assembly to reconvene its Second
Committee in March 1998 to consider what information needed to be col-
lected to decide what type of event to organise, and called for an ad hoc
working group of the Assembly (a committee of the whole) to be formed
in 1999 to draw up a specific proposal. This gave the proponents of FfD
two years to build consensus around the “form, scope and agenda’ of the
proposed event. The initial resolution thus reflected both that there was
no consensus at the end of 1997 that any such meeting at senior level was
warranted, and also that no one was insisting on permanently ruling it
out.

Meanwhile, the proposal for a joint meeting of senior government
representatives from the Bretton Woods committees and ECOSOC was
quietly percolating through inter-secretariat channels, and although noth-
ing had been decided before the end of 1997, it was becoming increas-
ingly clear that some meeting would take place, and it did in April 1998.
The prospects for that meeting might have been helped by the very posi-
tive tone at the special Second Committee meeting in March that the
Assembly convoked to follow up on the FfD proposal. US Ambassador
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to the United Nations, Bill Richardson, gave his government’s statement;
it was probably the first time the US permanent representative ever
addressed this committee.?’ Many other governments also sent their
permanent representatives to give their statements, together signalling
that something unusual and important was happening.

Ambassador Richardson indicated strong interest on the part of the
US government in the new FfD process, but cautioned that it would not
countenance a new Bretton Woods conference to restructure the IMF
and World Bank. In other words, and as others echoed, there were things
to discuss in an FfD event but on condition that the initiative would be
practical and that the developing countries would not push for unrealis-
able commitments. There would be some interesting negotiations over
the next few years on what constitutes “unrealisable”, but the essential
point is that the process immediately took on a positive momentum.

Furthermore, the genius in drafting the initial FfD resolution was
maintained as the governing prescription all the way to Monterrey: com-
mit to formal negotiation the fewest words possible and do not press to
include text on which there is no real agreement. In other words, a strat-
egy evolved in the FfD process to hold off any negotiations on texts as
long as possible, and then negotiations should be about nuance and ap-
propriate phrasing of essentially agreed points. Moreover, instead of the
standard G-77 initiation of negotiations, all texts were tabled either by
co-chairs of committees or by “facilitators” who they appointed, the
latter being trusted diplomats with thick skins whose job was to take
into account different views, produce their own ‘“‘compromise’ text and
then absorb the criticism of their text from all sides as they iterated to-
wards a consensus.

The idea was that the substantive points should be argued out not in
text negotiations but in informal dialogues and, indeed, in open discus-
sion involving ‘““all relevant stakeholders™, a term that would become an
essential aspect of the FfD process. These stakeholders included, in par-
ticular, relevant government representatives and international institu-
tions, business and civil society. Agreements, when they could be reached,
would be among government representatives — the United Nations is an
inter-governmental forum, after all — but non-voting participants were
welcomed to seek to influence the consensus-building process through
dialogue.

The open and informal approach allowed participants to hear and
weigh a broad range of views, as the restrictions on permitted speakers
in a formal meeting of a General Assembly committee could be waived
in an informal session. The informal structure also allowed a frank give
and take, as no official records were kept of what each speaker said. In-
stead, the co-chairs, typically one ambassador from the North and one
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from the South, would produce balanced summaries of the discussion, as-
sisted by the secretariat. In this way, a sense of participation among the
different stakeholders grew. Broad participation would be followed, if
slowly, by a measure of ownership, which would make it easier to pass
through the difficult moments, of which there would be many.

In the end, the process worked. The developing countries did not press
for rhetorical victories but sought practical actions from their “partners”.
Developed countries promised to deliver on some policies, like aid, and
agreed to make Monterrey a North-South summit. All sides welcomed
proposals from the private sector and civil society, as long as they held
out realistic promise. The leading political themes of the FfD process
quickly became and remain pragmatism and ownership. Pragmatism
characterised the entire FfD process, sometimes to the frustration of
non-governmental organisations (NGOs) and some government repre-
sentatives, but it held together the relevant stakeholders and produced
the Monterrey conference and the “Monterrey Process”. As noted ear-
lier, the texts so negotiated were typically bland, but in some cases con-
tained political commitment behind them. In other cases the discussions
had ended without a strong consensus and without a strong text. People
understood that what mattered were not the words on the page but the
actions that would follow.

Engaging stakeholders in the new UN process

The Ad Hoc General Assembly Working Group in 1999 did not manage
to deliver the agenda as had been requested. It did, however, set the
stage by instituting the FfD informal meetings strategy, arranging for
business and civil society inputs in panel presentations to meetings of
delegates, bringing senior officials from the Bretton Woods institutions
into the meetings, preventing the tabling of any premature draft texts
by the G-77 and otherwise keeping those who were doubtful about the
process from undermining it. After the working group completed its
task in June 1999 there was enough confidence — enthusiasm would be
an exaggeration — for the Assembly to agree to go to the next step and
convoke the Preparatory Committee for the FfD “event”. It was not
agreed at the time that the event would be a conference; nor was it
agreed where or when it would be held or what the agenda would con-
tain. However, there was a sense that something important could come
out of the process based on how the discussions had been evolving.
Thus, in early 2000, the “Prep Com” began its work. It was another
committee of the whole, but with an innovative 15-member bureau and
again co-chairs at ambassadorial level from the North and South. The bu-
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reau would guide the work of the Prep Com and seek to engage the insti-
tutional and non-governmental stakeholders in the FfD meetings process.
In June 2000 the Prep Com reached a crucial milestone when it adopted
an agenda for the conference. The developed countries urged emphasis
on domestic policy issues in developing countries and for the newly fash-
ionable domestic “governance”. Developing countries pressed for inter-
national policy commitments, including “‘global governance”. Developed
countries viewed this as dangerous, since their dominance of decision-
making in the international financial and trading ““‘architecture’ could be
challenged. The United States finally agreed to include “‘systemic issues”’
on the agenda when it was offered an escape clause by the facilitator,
Minister Mauricio Escanero of Mexico, which was to allow for a recon-
sideration of including that agenda item if the United States saw its na-
tional interest being threatened. The Europeans then found themselves
isolated and hard pressed not to accept a deal to which the Americans
had agreed.

Besides, by then the World Bank and the IMF had been brought inside
the secretariat team that was servicing the process, along with other parts
of the UN system. That in itself should have been a confidence-building
measure for the developed countries. The World Bank lent its support,
perhaps initially in a defensive spirit, on the watch for a potential need
for damage control. However, the Bank made a major commitment to
support the FfD process, including seconding a staff member to the FfD
coordinating secretariat in New York and assigning a senior official to
participate in and draw other Bank staff into substantive preparations
and inter-governmental discussions as the process developed. After a
time, the IMF also assisted the FfD secretariat, albeit from Washington.
The WTO came to be involved as well, but mostly offered moral support
from the management and staff. In any event, Geneva was a lot further
from New York than Washington and trade was less central (while still
being essential) to FfD.

In fact, the agreement to allow “‘systemic’ issues on to the FfD agenda
could not have been otherwise if the process was to have any credibility
after the severe financial crises of 1997-1998 in East Asia and the Rus-
sian Federation, and the near meltdown of the US Treasury market that
followed soon after. It was widely believed that the IMF had made mis-
takes that had worsened the situation in certain cases, and in any event
that the global financial system had become quite fragile. “Financial ar-
chitecture reform” had entered the international vocabulary. But which
reforms, drafted by whom and with whose mandate? FfD could not ig-
nore these issues.

For the essential FfD outreach to the inter-governmental process in the
Bretton Woods institutions, the bureau was able to build on the activities
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of ECOSOC, which had held its second meeting with senior government
officials of the Bretton Woods ministerial committees in 1999 and a third
meeting in 2000. ECOSOC ambassadors also held meetings with the
boards of executive directors of both institutions in Washington and
New York in 1998 and 1999, although the purpose of these meetings was
unclear. The new FfD Prep Com then offered a focused reason for exec-
utive board meetings with UN delegates, which took place in the FfD
context in 2000 and 2001. FfD also made it to the agenda of the Develop-
ment Committee at its November 2001 meeting, which had been post-
poned from its scheduled time by the events of 9/11. Coming a few
months before the Monterrey conference, this gave a boost to the impor-
tance of Monterrey, albeit on the back of a horrible tragedy.

The series of meetings with the Bretton Woods institutions from 1998
onwards turned out to be an important interface between foreign and fi-
nance ministry representatives and over time helped build confidence in
the FfD process. However, in the beginning there was considerable cool-
ness to overcome. Former UN Under-Secretary-General Nitin Desali,
who helped organise these meetings, described them as being like new
neighbours talking awkwardly over the back fence. Indeed, supporters
of FfD welcomed the initiative of the Quaker UN Office to organise a re-
treat in the Catskill Mountains in the summer of 2001 where a number of
UN and Bretton Woods representatives could become more familiar with
each other.

In addition, country representatives to the New York and Washington
institutions began to interact, the most sustained being the ““Philadelphia
Group” comprising about half a dozen developed country representa-
tives to the World Bank and United Nations who in 2004 still met semi-
annually in Philadelphia, about half-way between Washington and New
York. In other cases it has remained very hard to bridge the ministerial
divide, other than on an ad hoc and unsustained basis. Despite this, the
FfD interactions with the inter-governmental machinery of the Bretton
Woods institutions were far more successful that those with the WTO.
Members of the FfD bureau travelled to Geneva in 2000 and met with
members of the General Council, the senior WTO body, after which the
Council appointed its Trade and Development Committee as interlocutor
with the FfD process in New York. In 2001 the bureau visited the com-
mittee on what was thought to be a genuine invitation to dialogue. The
committee and bureau members listened to a set of briefings by WTO
staff on the state of various trade negotiations and then heard statements
from the FfD bureau. It then rose, not allowing an interchange with the
New York delegates. The stated reason was that the committee had not
finished negotiating a text that it had wanted to submit to the FfD Prep
Com giving the WTO view on a variety of trade-related matters. What-
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ever the reason, it sent a chilling message on the distance the inter-
governmental process of the WTO wished to keep between itself and
the United Nations in New York.>!

Besides outreach to international institutions, the Prep Com bureau
sought to engage the private sector in FfD. In this case, emerging market
financial professionals from Wall Street began to show increasing interest
in the United Nations, as they looked for venues where they could con-
sider how to breathe new energy into international lending and investing
in developing countries. Furthermore, as individuals they increasingly
had time on their hands because much of their main business activities
in emerging economies had disappeared in the financial crises.

The pragmatic nature of the FfD process was attractive to business in-
terests. FfD was not about making woolly statements on the social role of
business, but addressed its fundamental economic role. Governments in
the FfD process wanted to hear from business about concrete ways to
promote the financing of development, which perforce is mainly private
financing. Developing countries explicitly sought to discuss how to bring
more foreign business to their shores. Major business organisations, in
particular the International Chamber of Commerce and the World Eco-
nomic Forum, thus became involved, and the Business Council for the
United Nations in New York organised informal discussion groups of pri-
vate financial executives and specialists with UN diplomats on techniques
for financing development. The engaged private sector people also be-
came important advocates for FfD, especially with the US government.
In Monterrey itself, business organisations held a pre-conference con-
ference on the Monday of the week of the official conference. A number
of prominent financial leaders from the South (primarily Latin America)
and the North participated in the business conference and in ‘“side
events” during the conference. After Monterrey, some of the private sec-
tor proposals tabled at those meetings would be implemented independ-
ently or with support of certain donor governments and foundations.

Of course, the FfD bureau also reached out to civil society; indeed,
it welcomed a large number of NGOs into FfD that did not already
have standard consultative status with the United Nations through
ECOSOC.?? Civil society groups, as well as business organisations, thus
became important participants in the FfD process and helped to shape
the tone and content of the Consensus.?® Admittedly, however, civil soci-
ety advocacy groups first had to overcome their initial dismissal of FfD
as just another UN process that would produce nothing but an empty
declaration. Ultimately they came to argue effectively for important pol-
icy initiatives, such as how to handle the debt of poor countries in crisis.
They also were important advocates in their national capitals for strong
governmental participation in FfD and they advocated in Washington
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for serious engagement by the Bretton Woods institutions in the New
York preparatory meetings.

Civil society groups were also an important presence in the UN meet-
ings themselves. They produced generally well-attended, provocative
and technically competent public presentations in ‘“hearings” and “‘side
events” at the United Nations and made concerted efforts to influence
key delegations through direct lobbying campaigns. Indeed, being pres-
ent in the Prep Com meetings, the NGOs could hear the views of dif-
ferent governments, day by day, and respond to them. NGOs divided
themselves up into caucus groups by topic, which would meet each morn-
ing before the official meetings began in order to discuss negotiating po-
sitions and target individual delegates to lobby and how to approach
them. Also NGOs, like the business representatives, could take the floor
at the end of each morning and afternoon Prep Com meeting, providing
an opportunity to add their views to the debate. They were also able to
circulate their position papers in the meeting room.?*

In Monterrey NGOs, like their business counterparts, organised a pre-
conference conference running through the weekend before the official
start, which was attended by several international organisation staff but
few representatives of governments. However, NGOs more effectively
reached deep into the Monterrey Process through important “side events”
during the conference. Indeed, NGO-organised meetings during the Jan-
uary Prep Com in New York and in Monterrey were the first public dis-
cussions involving IMF staff and financial market professionals, let alone
NGO debt campaigners, of the emerging IMF proposal for a sovereign
debt restructuring facility. In this regard, NGOs created a number of
meetings that governments just had to cover.

Overall, civil society also played a political role in support of FfD in
Europe and North America, and global NGOs were effective advocates
during the preparatory meetings and in Monterrey (‘“‘effective” means
that some of their concerns influenced the negotiations and a few pro-
posals were even taken up, but it does not mean that all their views
were taken on board). Developing country individuals that were well
plugged into the main international NGO networks participated in the
FfD meetings in New York and Monterrey, as well as in “‘side events”
during meetings of the Bretton Woods institutions in Washington on is-
sues that were also part of FfD.

However, in developing economies themselves, civil society input on
FfD — indeed, FfD itself — was less evident. There is little indication of
significant activities in developing countries aimed to influence govern-
ment participation or policy in the Monterrey Process. The one exception
was in Mexico, which as host country for the conference provided an
opportunity for local NGOs to put pressure on domestic politicians on a
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range of social and economic concerns under the gaze of the interna-
tional press corps that would assemble for the conference.

Backsliding after the conference

It was inevitable that after the Monterrey conference ended there would
be a redirection of attention to other issues and forums. Another big in-
ternational meeting followed on its heels in Johannesburg, South Africa
in September 2002, the World Summit on Sustainable Development,
marking 10 years since the “Earth Summit” in Rio de Janeiro, the first
of the big UN global conferences of the 1990s. Other events would also
require attention. Meanwhile, the Monterrey Process spiralled down over
the ensuing two years with increasing speed. The politics of inclusion was
faltering.

The Monterrey Consensus had stipulated two bases on which a con-
tinuing important role for the FfD process could be predicated. One was
recognition that the specialised international forums on trade and finan-
cial issues were somewhat like separate silos of activity and that the
world could benefit from a “coherence forum” where their impacts on
each other and on development could be discussed. The other was that
the United Nations had demonstrated in the FfD process that it could be
that forum, having successfully brought together in Monterrey ““all the
relevant stakeholders” on international monetary, financial, trade and
development policy. Thus governments pledged in the Consensus to
“stay engaged” through the Monterrey process, not only to follow up on
the commitments they had made but also to bring the different interna-
tional forums into regular contact with each other through the United
Nations to strengthen international policy coherence.

The mechanism for the follow-up was unlike that in other UN confer-
ences. Instead of establishing a special forum, like the Commission on
Sustainable Development for the follow-up to the Earth Summit, FfD
would make use of existing forums. First, the meetings of ECOSOC with
the Bretton Woods institutions, that had by then become annual affairs,
would be turned into FfD meetings to focus on “coherence, coordination
and cooperation” on Monterrey issues. They would operate as in Mon-
terrey, with a formal segment and with informal, multi-stakeholder dia-
logues. There would be no attempt to negotiate an agreed text on any of
the discussions, but the president of ECOSOC would prepare a summary
that could include recommendations under his or her own authority. The
first president under the new structure, Ambassador Gert Rosenthal of
Guatemala, took this initiative, which was especially germane in this
case because his summary was also to be a document of the first FfD
High-Level Dialogue in the General Assembly, described below.??



170 HERMAN

The WTO was invited to join the ECOSOC/FfD meeting at inter-
governmental level, which it did in 2003 in the person of one of its com-
mittee chairs, but this was not continued in 2004. Also, ECOSOC invited
the Trade and Development Board of the UN Conference on Trade and
Development (UNCTAD) to join the discussions in 2004, which it did
in the person of its chair. However much UNCTAD was welcomed,
especially by the G-77, the WTO was the primary forum for international
trade negotiations and its absence was significant. Unfortunately, as may
be recalled from above, the WTO had been the one inter-governmental
body to keep a significant distance from FfD during the preparatory
phase, and thus this policy was apparently simply resumed in 2004.
Indeed, the WTO General Council hosted a meeting on policy coherence
in trade and financial matters in the spring of 2003 in which the IMF and
World Bank heads participated, but at which the United Nations was no
more than a silent witness.

In fact, there is a history to the distancing of the WTO from the United
Nations that goes back to the Uruguay Round negotiations that led to the
creation of the WTO in 1995. The negotiators addressed the coherence
issue at that time, but solely in the context of WTO/Bretton Woods inter-
actions. The WTO also had decided then not to affiliate formally with the
United Nations as a “‘specialised agency”, which is the status of the IMF
and the World Bank. All of this underlined that ECOSOC was going
to have a difficult time engaging WTO at inter-governmental level (al-
though WTO senior management has attended all major post-Monterrey
meetings).

The second part of the inter-governmental follow-up to Monterrey was
agreement to hold a High-Level Dialogue on FfD in the General As-
sembly every two years. The first one was held in 2003 and it, like the
ECOSOC meetings, brought a number of government representatives
with ministerial rank to New York. Although a small number of develop-
ment cooperation and finance ministers participated, the meeting was at
a significantly lower level than Monterrey had been. This too was ex-
pected, as Monterrey had been exceptional and this dialogue would
take place every two years. And yet, the dialogue was important. While
it was structured somewhat like Monterrey and the ECOSOC meetings,
in combining informal roundtables and a formal plenary, it had the po-
tential for significant consequences. In this case, the Second Committee
of the Assembly had pledged to consider adopting a resolution based on
the dialogue after it ended.

The exercise, however, was a great disappointment. The original con-
cept was for the president of the Assembly, Foreign Minister Julian
Hunte of St Lucia, to serve as facilitator for a draft resolution. The great
prestige of his position was expected to help guide the negotiations, but



POLITICS OF INCLUSION IN THE MONTERREY PROCESS 171

in reality he had little involvement. In fact, competing draft resolu-
tions circulated and even the very skilled facilitator selected, Minister-
Counsellor Félix Mbayu of Cameroon, had great difficulty holding the
pieces together, especially as the negotiations turned out to be conten-
tious, even bitter at times, and without involving any ambassadors or se-
nior officials stepping in to resolve disputes, as sometimes happens when
important negotiations bog down. In the end, the agreed resolution per-
tained primarily to planning subsequent FfD meetings and activities. It
was the last resolution to be adopted by the Second Committee in 2003
and required delaying its closing. The Assembly plenary adopted it on
23 December. Quite a number of delegates left for their Christmas holi-
day break with a sour taste in their mouths.

Moreover, part of the agreement embodied in the FfD resolution was
already dead by January 2004. In that part, the new president of ECO-
SOC, Ambassador Marjatta Rasi of Finland, “in consultation with all ma-
jor institutional stakeholders’ was expected to “focus the annual special
[ECOSOC] high-level meeting on specific issues, within the holistic inte-
grated approach of the Monterrey Consensus”.?¢ In other words, the
president was supposed to work with partners to reach an agreed focus
of the meeting, including through consultations with management and
the inter-governmental processes of the IMF, the World Bank, the WTO
and UNCTAD. As January turned into February and then March, it be-
came clear that there was no agreement on a focus and that the difficulty
was internal to New York and not with the institutional partners. The re-
sult was that the 2004 ECOSOC discussions ‘““focused’ on:

e the impact of private investment and trade-related issues on financing
for development;

® the role of multilateral institutions in reaching the Millennium Devel-
opment Goals;

® debt sustainability.

This was a very broad “focus” indeed, which almost guaranteed the dis-

cussion would be at the level of broad generalities instead of an in-depth

discussion of coherence aspects of any one of the topics alone.

Post-Monterrey, but especially in 2004, the New York delegations have
also challenged the continued enthusiasm of civil society and business
partners in the FfD process. The coordinating groups for both sets of
non-governmental partners planned with the UN secretariat to organise
“hearings” with delegations on the theme of the April 2004 meeting.
These “hearings’” had been an important part of the inclusiveness of the
Monterrey Process, although slackening attendance of delegates in the
fall 2003 hearings was a sign that something was amiss. The fact that
there was no agreed focus to the coming ECOSOC meeting that the
hearings were suppose to enrich made it difficult to plan them, but both
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sets of partners in fact produced substantively rich meetings. Unfortu-
nately virtually none of the delegates came to hear them. In the case of
the NGO ‘“‘hearings”, an effort was made to encourage attendance by
setting up what was expected to be an active debate between NGOs and
selected government representatives to which delegates were expected to
contribute from the floor. The overall theme was provocative enough:
“coherence of the international financial and trading systems in support
of development: national responsibilities and international obligations”.
The hearings were structured as a presentation by two NGO experts fol-
lowed by a critique and questions from two UN representatives. The
United States, supporting this process, sent a deputy assistant secretary
of state as its commentator. The other commentators were the ambassa-
dors of Jamaica, Pakistan and the European Commission (which speaks
for the European Union on trade matters). Very few representatives of
other countries came into the room during the three hours of the hear-
ings (most who did were from other European countries and a small
number of developing country representatives who had been active in
the FfD process in earlier years).

The problem seemed to be that FfD was not on delegates’ “‘radar
screens’. They had no engagement at this time with the substance of the
hearings. That cogent and provocative analyses were being presented by
NGO experts and challenged by senior diplomats in a collegial yet critical
atmosphere was a lost opportunity for the country representatives who
did not attend. It was a valuable use of time for the secretariat staff and
NGOs who did attend.

Virtually the same reception was given to the business sector partici-
pants. If anything, there were even fewer government representatives
in the room. The ‘“business hearings” were structured differently, as
the group of “business interlocutors” on FfD had organised a technical
working group meeting the day before and wanted to report to govern-
ment representatives at the United Nations on the results of their dis-
cussions. Some governments had participated in the technical meeting
(United States, United Kingdom, India [State of Kerala] and Uganda),
but from finance-related ministries or semi-independent official entities.
A number of senior executives from the private sector and multilateral
agencies drew from personal experience in discussing ‘“‘critical informa-
tion needs” and ‘“risk-mitigation needs” of investors and in considering
concrete mechanisms to help address them. The discussions were very
rich. There was much to report to the UN representatives, but it fell on
mainly empty chairs (again, secretariat staff and NGOs learned from the
presentations).

Thus, the explicit efforts to institutionalise the strengths of FfD in the
Monterrey follow-up have not taken hold. Perhaps, more than was real-

LT3
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ised, talented diplomats and top management of key institutions, plus
momentum from business and civil society, and then a pressing political
context accounted for the success of Monterrey. That combination would
be hard to sustain. Many — but not all — of the diplomats who made up
the core of interested parties in FfD have moved on to new postings, as
have some of the key officials in the institutional partner organisations.
Also, some of the issues from Monterrey have moved to the table for de-
cision in Washington, as noted at the outset. Meanwhile, old methods of
working on economic issues in the United Nations continued alongside
the new FfD processes, and with the weakening of the momentum of
Monterrey the old ways appear to have captured FfD as well.

Conclusion: Lessons for continued dialogue

The Monterrey Process can be reinvigorated. Whether or not that hap-
pens depends on whether the factors that accounted for its success come
to operate adequately once again.

The first factor is leadership stepping forward from among the country
representatives to the United Nations. Unlike the Bretton Woods institu-
tions, General Assembly initiatives in the economic and social area are
typically led by country missions and not by the secretariat. The Assem-
bly processes allow capable and articulate leaders from even small coun-
tries to take initiatives and build coalitions around issues. FfD began as
the initiative of a representative of a middle-sized middle-income coun-
try. It spread first to enough of the members of the group of developing
countries to win the G-77 endorsement and then garnered support of cer-
tain important developed and other relatively advanced countries. Partic-
ipants in the coalition may have been seeking disparate ends, but one as-
pect of effective leadership in a parliamentary context like the General
Assembly is in helping them all see FfD as a promising path to their ends.

The second factor is that there is sufficient flexibility — even ambiguity
— in the process and its goals so as to allow the leaders to hold the inter-
ested parties together. The explicit strategy in the FfD process to prevent
the tabling of G-77 texts for negotiation used the confusion from not ta-
bling national positions to prevent defections from the supporting coali-
tion of governments from North and South. Positions of governments
that are written down for consideration by other countries, ipso facto, be-
come matters for change through negotiation. It is best to leave this
to the last stages of the process, when the starting positions will have
come closer together. In addition, beginning that final negotiation with a
“facilitator’s text” relieves governments of having to state explicitly and
defend their national positions, except in so far as necessary in making
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comments on the facilitator’s text. Moreover, participation of other mul-
tilateral institutions was contingent on not being trapped into negotiation
over matters usually decided in their own inter-governmental forums.
Premature specificity, especially through written texts, not only might
have forced the institutions to withdraw, but it could have led their major
shareholders to gut the entire prospect of potential positive results.?”

The third factor is that a core group of officials needs to become com-
mitted to the project and fight for it, as it will have to overcome both
active enemies and the studied indifference of needed partners. In the
case of FfD, a major challenge was to involve finance ministries and in
some cases central banks in a UN exercise. As noted earlier, foreign min-
istries are responsible for country representation at the United Nations,
and while they have often engaged less powerful ministries in UN affairs
(social, environmental, health, etc.), for FfD they had to engage the gen-
erally more powerful finance ministries. The core country representatives
at the United Nations led in this effort in the FfD process. The core in-
cluded, besides a number of government representatives, individuals in
the staffs of the secretariat and the Bretton Woods institutions, and
important individuals in senior management of those institutions. Each
helped to bridge the ministerial divide, without which the project would
have failed. Some of those links have atrophied and need to be strength-
ened for a successful FfD future.

The fourth factor is being able to maintain both the leadership and the
core support group over time. While senior management of the United
Nations and other institutions may turn over each decade and while staff
members are usually on a long-run career path (albeit often with chang-
ing assignments), diplomats and governmental representatives in the
United Nations and the financial and trade institutions usually change
postings every three to five years. The core is thus bound to lose impor-
tant individuals and it needs to be big enough and have enough overlap-
ping tenures to survive the departure of key individuals.?® In the case of
FfD, core members from the UN missions were not necessarily elected
into formal leadership positions in the inter-governmental structures. In-
deed, the core was informal and mainly discussed what should happen in
the formal structures.

The fifth factor is that non-official stakeholders are engaged in the pro-
cess in a serious way. The FfD Prep Com facilitated this by establishing
easy rules for engagement in official meetings by individual NGOs and
business executives, and by offering many opportunities for interaction.
The non-official actors have to believe that their views are being consid-
ered as part of the work programme of the process, i.e. that it is worth
their time and effort. In the case of FfD, both business and NGO groups
also advocated in relevant ministries for their governments to participate
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seriously and at senior level. Keeping this flame alive (or rekindling it) is
a major challenge today in the FfD process.

The final factor is that real-world developments should bolster the po-
litical value of effective international cooperation. FfD was born in the
midst of the Asian financial crisis and “Afro-pessimism”, and then the
Millennium Declaration announced a new international commitment to
development cooperation for global peace and security, as well as human
solidarity over development. On top of this, a new level of urgency sud-
denly emerged after 9/11 when the feeling spread that a world forever
divided into rich and poor was no longer feasible politically, let alone de-
sirable. But there also needed to be a sense that multilateral processes
could address the root causes of the security threats, or that it was at least
worth gambling that multilateralism held the answer. The final factor,
then, pertains to leadership at the most senior levels of governments
about the most fundamental aspects of international relations.

In sum, the main challenge facing those wishing to nurture the politics
of inclusion in the Monterrey Process is how to continue to engage the
large and small countries of the world, the main international institutions
and the non-official stakeholders. It is not a matter of better “‘enfranchis-
ing” developing countries and civil society in international processes
that are otherwise dominated by developed countries, which may be the
political challenge in other international processes. FfD began as a devel-
oping country initiative among foreign affairs ministries represented at
the United Nations. The challenge has all along been to engage first the
Northern foreign ministries, then the finance ministries of North and
South, the relevant multilateral institutions and the non-official actors.
This remains the challenge today.
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International trade policy was added after some years to the FfD agenda, which was ini-
tially mainly focused on financial issues per se. The same jurisdiction problem arose
here, even though in many countries foreign ministries are responsible for trade nego-
tiations and UN diplomats sometimes have had trade negotiation postings. That is, there
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seems to have been as little interaction between United Nations and trade policy de-
partments in the foreign ministries that were responsible for both as there was when
the portfolios were held by separate ministries, thus fully echoing the mandate issue
vis-d-vis finance ministries.

Negotiators are often junior-level diplomats without instructions from senior national
officials that would have allowed a substantive give and take. Without authority to
commit their governments, the negotiation is instead about finding words that will
make it look like some policy change is advanced but which actually commits nobody
to anything. Indeed, the exercise usually leads to reiteration of ‘“‘agreed language”
from another political process where policies are actually made or from a previous
year’s consideration of the item.

See United Nations (1997) Agenda for Development (General Assembly Resolution
51/240, annex), New York: United Nations (Sales No. E.98.1.3), p. 108. In fact, the Gen-
eral Assembly had proposed in May 1996 to invite the Bretton Woods institutions and
members of their ministerial oversight committees (the Interim Committee, which
would later become the IMFC, and the Development Committee) to meet with
ECOSOC (Resolution 50/227, para. 88) and the Council responded to the Assembly
proposal in July when, infer alia, it requested the Secretary-General to consult the institu-
tions by early 1997 on the possibility of organising such a meeting (Resolution 1996/43,
para. 5). The intention at that time was to strengthen collaboration of the institutions in
light of the global UN conferences in the 1990s, including on environmental, social, gen-
der, population, food and habitat issues, as well as on the needs of special groups of de-
veloping countries, rather than address the institutions’ own ‘“bread and butter” issues
of financing for development, which came later.

See Resolution 52/179.

Usually the countries with large UN missions, like the United States, would send am-
bassadors with the rank of deputy permanent representative to meetings on economic
and social issues when they warranted a higher level of participation.

This aside, relations have largely been cooperative and cordial during the FfD prepara-
tory process, including WTO staff working with the FfD staff in the preparation of re-
ports to the Prep Com. Indeed, the bureau began its disappointing day in Geneva with
a useful dialogue about FfD with the director-general and the chair of the General
Council.

From the beginning, the FfD secretariat reached out as well through its internet web
page and list-serve broadsides, and by addressing various NGO audiences to inform
them about the emerging process at the United Nations.

For more detail on NGO activities in FfD from 1998 to 2001, see Herman (2002), note
15 above, pp. 172-175.

See Tennessee, Paul N. (2004) “Lobbying International Institutions”, Guyana Journal
9(1): 17-19. A detailed examination of NGO participation in the FfD process has been
prepared as part of Schumacher, Lene (2003) “Invited to Dialogue: NGOs’ Participa-
tion in the UN Preparatory Process for the Conference on Financing for Development
in Mexico, March 2002”, unpublished masters’ thesis, Institute of Intercultural Commu-
nication and Management, Copenhagen Business School.

In addition to the president’s summary of the ECOSOC meeting and his recommenda-
tions, summaries of the hearings and dialogue that were held a few weeks before with
civil society and business were made documents of the Council and of the ensuing
High-Level Dialogue. See United Nations (2003) ‘“‘Summary by the President of the
Economic and Social Council of the Special High-Level Meeting of the Council with
the Bretton Woods Institutions and the World Trade Organization (New York, 14 April
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2003)” and Notes by Secretariat containing summaries of the hearings and dialogues of
the Council with members of civil society and business interlocutors (A/58/77-E/2003/62
and Add. 1 and Add. 2).

See Resolution 58/230, para. 11(c).

A range from ambiguity to specificity can be relevant at any level of an international
discussion process, but does not solve all problems. For example, the inability to agree
before March 2004 on substantive areas of focus for the April 2004 ECOSOC meeting,
as discussed above, did not reflect a premature move to specificity. Whatever topics
would be selected, they could be expressed with more or less precision, which the word-
ing in the topics actually chosen as cited above showed. The delay seemed rather to be
about a lack of willingness on the part of some countries to enter into any discussion
beyond the most inconsequential at that time in the FfD process.

An anecdote may give the flavour of the passion of the core team in the case of FfD: a
newly arrived diplomat from a major country whose predecessor had been part of the
core group of supporters reported that this predecessor promised to geld him personally
if the FfD project failed.
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The Aarhus Convention:
Engaging the disenfranchised
through the institutionalisation
of procedural rights?

Marc Pallemaerts

Introduction

The purpose of this chapter is to explore whether the forms of public
participation institutionalised by the 1998 Aarhus Convention on Access
to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters might serve as a model for broader
international efforts to promote wider participation of civil society in
governance processes in sustainable development at the national and in-
ternational levels. Since the Aarhus Convention’s system of procedural
rights is essentially designed to ensure the enfranchisement of civil soci-
ety actors in decision-making processes within states, and not to address
the much broader issue of disenfranchisement within the international
political and economic system, the focus of this contribution will be on
the relevance of the convention as a model for the creation of institu-
tionalised pathways for civil society participation in decision-making.
While the institutional reforms provided for by the Aarhus Convention
could contribute to a shift of norms towards a more inclusive model of
international policy-making at the global level, as far as civil society par-
ticipation is concerned, they would not necessarily at the same time con-
tribute to achieving better parity of participation between North and
South. Ways and means of addressing the latter issue are comprehen-
sively addressed by other authors in this volume.

It is important to stress that the object and purpose of the Aarhus Con-
vention is not to establish an international regime for sustainable devel-
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opment. Its scope is considerably more limited. It is also fundamentally
different from that of most other multilateral environmental treaties.
The convention does not primarily aim at establishing a legal and institu-
tional framework for international governance in a specific substantive is-
sue area of sustainable development, but at laying down a set of obliga-
tions to be applied by states in their internal decision-making procedures.
It does not as much focus on defining the obligations of state parties vis-
a-vis each other as on defining their obligations towards members of civil
society subject to their jurisdiction. It is an international legal instrument
specifically aimed at empowering civil society actors at the national and
subnational levels, within a particular, rather limited field of decision-
making related to sustainable development, namely environmental gov-
ernance. But, as we shall see, it may have implications for sustainable
development governance at the international level, and influence the fur-
ther development of norms for the enfranchisement of civil society actors
in international forums and even non-party states.

Before proceeding with an analysis of the Aarhus model of participa-
tion, the background, negotiating history, purpose and scope of the con-
vention will first be explained. After describing the system of procedural
environmental rights established by the convention, the chapter will con-
clude by examining its significance for and potential influence on sustain-
able development governance in a global context.

Background and history

The history of the Aarhus Convention goes back to the Ministerial
Conference on Sustainable Development held by the UN Economic
Commission for Europe (ECE), a regional preparatory meeting for
the UN Conference on Environment and Development held in Bergen,
Norway, in May 1990, where the ECE member states agreed ‘to
contribute to the preparation of a document on environmental rights
and obligations for possible adoption at the 1992 Conference on
Environment and Development”.! A preliminary draft of an “ECE
Charter on Environmental Rights and Obligations”, which explicitly
recognised the individual right to a healthy environment and further
contained provisions on access to information, public participation in
decision-making and legal protection, was elaborated by an informal
meeting of experts on environmental law convened jointly by the Dutch
and Norwegian Ministries of Environment in October 1990.> Though it
was subsequently considered by an ad hoc meeting open to participation
by all member governments of the ECE, this draft charter was never for-
mally endorsed by the ECE nor submitted to UNCED on its behalf, due
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to a lack of consensus within the region on the desirability of such an
instrument.

When the ECE resumed its work on environmental rights after the Rio
Conference, it chose to focus on the implementation of the procedural
rights set out in Principle 10 of the Rio Declaration. Accordingly, a set
of non-binding “Guidelines on Access to Environmental Information
and Public Participation in Environmental Decision-Making” were devel-
oped by an ECE expert group and adopted by the “Environment for Eu-
rope” Ministerial Conference held in Sofia in October 1995.% The Sofia
Conference also instructed the ECE Committee on Environmental Policy
to prepare a draft convention on access to environmental information
and public participation in environmental decision-making, based on the
Sofia guidelines. Negotiations started in a new working group of experts
in early 1996, with a view to finalising the proposed convention for adop-
tion and opening for signature at the next “Environment for Europe”
Ministerial Conference, scheduled to be held in Aarhus, Denmark, in
June 1998.

The Convention on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environmental Matters was
completed in time for its formal adoption by this conference and signed
by 35 member states of the ECE and by the European Community in
Aarhus on 25 June 1998. It entered into force on 30 October 2001, fol-
lowing ratification by 16 states. The convention now has 39 contracting
parties: about half of them are member states of the European Union,
and the other half are countries in transition from Central and Eastern
Europe and Central Asia and the Caucasus region.

Although the convention was negotiated in a pan-European forum,
within the framework of a political process for environmental coopera-
tion in Europe which includes all former Soviet republics in Europe and
Asia, as well as the United States and Canada, it was not conceived as an
exclusively European instrument, since it is open for accession by any
member state of the United Nations “upon approval by the Meeting of
the Parties”. Thus far, however, no non-European state has officially
expressed interest in becoming a party to the Aarhus Convention, though
the convention has been rather widely discussed in various international
forums, including, inter alia, the UNEP Governing Council and the 2002
World Summit on Sustainable Development (WSSD). The United States
and Canada, though full members of the ECE, elected not to participate
in the negotiations and have stayed outside the Aarhus regime since its
inception.* Ironically, the European Union and its member states, which
like to position themselves as champions of environmental democracy in
global forums such as the WSSD, constituted a small minority of the con-
tracting parties to the Aarhus Convention until the latest enlargement of



182 PALLEMAERTS

the European Union on 1 May 2004. It is only due to its new member
states, most of which had already ratified the convention prior to their ac-
cession to the European Union, that a majority of the EU member states
are now contracting parties. The European Community itself became a
contracting party in early 2005.

Purpose and scope

The Aarhus Convention is the first multilateral treaty on the environ-
ment that primarily aims to impose obligations on states in respect of
their own citizens. As a result, this new convention bears close similar-
ities to international legal provisions on the protection of human rights.
By undertaking to guarantee a series of ‘“‘citizens’ rights in relation to
the environment”,” of a procedural nature, the European states signatory
to the convention wished to encourage what they described in their Min-
isterial Declaration as ‘“‘responsible environmental citizenship”’, acknowl-
edging that ““an engaged, critically aware public is essential to a healthy
democracy”.® As the preamble to the instrument states, ‘‘citizens must
have access to information, be entitled to participate in decision-making
and have access to justice in environmental matters” in order to ‘“‘be able
to assert” their right to live in a healthy environment and to “observe”
the associated duty ‘“‘to protect and improve the environment for the ben-
efit of present and future generations”. The purpose of the procedural
rights of access to information, public participation in the decision-
making process and access to justice guaranteed by the provisions of the
convention is clearly set out in article 1, which states that the aim of this
unusual instrument is ‘“‘to contribute to the protection of the right of
every person of present and future generations to live in an environment
adequate to his or her health and well-being”. As mentioned above, the
drafting of the Aarhus Convention was prompted by Principle 10 of
the Rio Declaration, which enunciates the same procedural rights at the
global level, albeit in much vaguer terms that are not legally binding.
The full engagement of civil society in the environmental policy-
making process with a view to increasing its democratic nature and legit-
imacy is clearly perceived as the main purpose of the convention. In its
preamble, the contracting parties state their belief “that the implementa-
tion of this Convention will contribute to strengthening democracy in the
region of the United Nations Economic Commission for Europe”. The
Ministerial Declaration of the Aarhus Conference, by which the conven-
tion was adopted, praised it as ‘“‘a significant step forward both for the
environment and for democracy”.” The aim is therefore to increase the
transparency and democratic legitimacy of government policies on envi-
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ronmental protection, and to develop a sense of responsibility among citi-
zens by giving them the means to obtain information, to assert their
interests by participating in the decision-making process, to monitor the
decisions of public bodies and to take legal action to protect their envi-
ronment. The “engaged, critically aware public” is seen as both an essen-
tial player and a partner in the formulation and implementation of envi-
ronmental public policies.

The Aarhus Convention articulates a detailed system of individual en-
vironmental rights, the implementation of which is already having a con-
siderable impact on national systems of environmental law and adminis-
trative practices in many countries, including some countries which have
not yet become parties to the convention.® In assessing the impact of the
Aarhus regime, it is important to look at the dynamic interplay between
international law, EU law and national law in the ECE region. Soon after
the European Community had signed the convention, the EU institu-
tions initiated a process aimed at transposing many of its provisions into
binding provisions of EU law. The existing EC directives on access to
environmental information,® environmental impact assessment!® and in-
tegrated pollution prevention and control,’! which already guaranteed
some but not all of the rights provided for by the Aarhus Convention,
were reviewed and legislative proposals formulated to bring them into
conformity with Aarhus standards. As a result, new directives on public
access to environmental information'? and public participation in envi-
ronmental permitting, impact assessment and planning procedures'?
were adopted by the European Parliament and the Council in 2003 and
had to be fully implemented by EU member states in their national legis-
lation by February and June 2005 respectively, regardless of whether
they had individually ratified the Aarhus Convention or not. Since the
expiry of these periods for transposition into national law, provisions of
these EC directives also have direct effect in the national legal systems
of the member states which may have failed to transpose them fully or
correctly. National courts in these states are bound to apply them not-
withstanding any conflicting provisions of national law and are able to
refer issues concerning their interpretation to the Court of Justice of the
European Union for a preliminary ruling if necessary. A separate, more
recent and controversial Commission proposal for an additional directive
on access to justice,'* designed to implement the provisions of Article
9 of the Aarhus Convention, is still pending in the Council. The latest
Aarhus-related legislative initiative of the European Commission is a
proposal for a regulation on pollutant release and transfer registers,
which provides information on inventories of pollution. It is designed to
implement the provisions of the convention’s Kiev Protocol, which was
submitted to Parliament and Council in October 2004.13
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In practical terms, the Aarhus Convention requires the states parties,
in response to requests from any member of the public, and without the
latter having to state any particular interest, to make available informa-
tion on the environment held by public authorities, subject to a limited
number of exemptions that may be invoked on grounds of public inter-
est.!® The parties must also take steps to collect and disseminate a whole
range of information on the condition of the environment and activities
and measures likely to affect it."” The provisions on public participation
in decision-making processes require the parties to implement proce-
dures enabling members of the public to obtain information and to assert
their interests where public authorities are considering whether to permit
specific activities that may have a significant impact on the environ-
ment.!® Measures must also be taken to enable the public to participate
in the preparation of plans and programmes relating to the environ-
ment,'® and in the preparation by public authorities of regulations and
other generally applicable, legally binding rules that may have a signifi-
cant impact on the environment.?® Last but not least, the convention
guarantees access to review procedures in the event that public author-
ities fail to comply with their obligations in respect of access to informa-
tion and participation in the decision-making process.>! The public must
also have access to administrative and judicial procedures to be able to
challenge acts and omissions by private individuals or public authorities
that contravene national legal provisions on the environment.??

It could be argued that the procedural environmental rights guaran-
teed by the Aarhus Convention simply give practical form, in the specific
context of environmental policy, to the general principles of democracy
and the rule of law already enshrined in other international instruments
on the protection of human rights. On the other hand, the very emer-
gence of specific rules of international environmental law concerning
public participation in decision-making processes reflects broader con-
cerns relating to developments in democracy and citizenship in a chang-
ing world.?® As a popular target for citizen activism, environmental policy
has, in a way, become a testing ground for efforts to transcend traditional
models of representative democracy.

The convention provides evidence that, in Europe at any rate, NGOs
continue to be seen as the primary agents of civil society in environmen-
tal policy-making, though its provisions are, by and large, designed to
grant equal procedural rights to all members of “the public”’, a notion
which it defines as referring to ‘““one or more natural or legal persons,
and, in accordance with national legislation or practice, their associations,
organisations or groups”.>* For the purpose of establishing the right of
public participation in decision-making on specific activities, the conven-
tion defines a more circumscribed notion: ‘“‘the public concerned’, which
refers to “‘the public affected or likely to be affected by, or having an
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interest in, the environmental decision-making’.?° In this particular con-
text, a special status is granted to ‘“‘non-governmental organisations pro-
moting environmental protection”, which “‘shall be deemed to have an
interest” in the decision-making, provided they meet any requirements
which may have been established under national law. Moreover, the
convention contains a general provision which requires its parties to
“provide for appropriate recognition of and support to associations, or-
ganisations or groups promoting environmental protection”.?® Thus the
special role of environmental NGOs is duly recognised, though without
disregarding other actors within civil society. Informal grassroots organi-
sations, social movements and individual citizens can equally avail them-
selves of the rights of access to information, public participation and ac-
cess to justice laid down in the Aarhus Convention, since all of them are
covered by the convention’s broad definition of ‘“‘the public”.

The very purpose of the Aarhus Convention is to institutionalise path-
ways to enable civil society actors to influence environmental policy-
making at the national and subnational levels and to grant international
legal recognition and protection to procedural environmental rights. The
capability of the beneficiaries of those rights to make use of them to par-
ticipate effectively in the policy-making process is somehow presumed,
though the convention contains a number of preambular and operative
provisions which recognise that formal legal recognition of rights is not
sufficient to achieve its objectives, but that this also requires additional,
proactive efforts on the part of public authorities to assist citizens and
their organisations in exercising these rights.

In the preamble, for instance, the contracting parties acknowledge
“that citizens may need assistance in order to exercise their rights”.?’
They also recognise that “‘the public needs to be aware of the procedures
for participation in environmental decision-making ... and know how to
use them”.?® Consequently, the importance of environmental education
““to encourage widespread public awareness of, and participation in, deci-
sions affecting the environment and sustainable development”?® is
stressed in yet another recital. A number of corresponding operative pro-
visions, generally couched in rather exhortatory terms, require efforts by
states parties with a view to the promotion of environmental education
and awareness;*? the provision of “assistance” and “‘guidance” to the
public by public officials and authorities;*! the provision of transparent
information to the public about the type and scope of environmental in-
formation held by public authorities to ensure that such information is
“effectively accessible”’;*? and the provision of information to the public
about access to administrative and judicial review procedures and the
consideration of mechanisms to “remove or reduce financial and other
barriers to access to justice”.?3

It is outside the scope of this chapter to evaluate to what extent such
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provisions are effectively enhancing the capability of civil society actors,
for whose benefit the Aarhus Convention’s system of procedural environ-
mental rights has been created, to make use of those rights and actually
influence environmental decision-making in the countries which have
subscribed to the convention. The question of the actual capacity and in-
fluence of civil society actors is considered by other contributors to this
volume.

The significance of the Aarhus Convention for sustainable
development governance

The Aarhus Convention does not cover the whole field of sustainable
development governance, but by affirming, in the convention’s pream-
ble, the need “‘to ensure sustainable and environmentally sound develop-
ment” as well as the desire ““to encourage widespread public awareness
of, and participation in, decisions affecting the environment and sustain-
able development”, the parties intended that the scheme relate to the
broader objectives of sustainable development. However, the specific ob-
ligations which the convention imposes on its parties with respect to
their internal decision-making procedures relate to decisions on whether
to permit certain proposed activities which may have a significant effect
on the environment, to the preparation of plans, programmes and poli-
cies relating to the environment and to the preparation of legislation
and regulations that may have a significant effect on the environment.
So, in all cases, the criterion to determine whether particular policy-
making processes are subject to the provisions of the convention is their
environmental impact or relevance, without any direct reference to their
effect on or relationship with the other two so-called ““pillars” of sustain-
able development.

Nevertheless, it seems obvious that the Aarhus Convention is highly
relevant to sustainable development decision-making as more broadly
defined. Indeed, the activities to which its public participation provisions
apply are important economic development projects in such sectors as en-
ergy, transport infrastructure, mining, metallurgy, the mineral and chemi-
cal industry, waste management, management of water resources, inten-
sive animal husbandry and industrial food processing, etc. These projects
obviously have social and economic as well as environmental effects and
are likely to come under public scrutiny from a variety of civil society ac-
tors concerned with various aspects of sustainable development other
than environmental protection only. Similarly, policies, plans and pro-
grammes ‘‘relating to the environment” are bound also to have wider
economic and social implications, as does legislation ““which may have a
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significant effect on the environment”, a notion which is considerably
broader than environmental law sensu stricto. Likewise, while the con-
vention’s provisions on access to information relate to a particular cate-
gory of information held by public authorities, defined as “‘environmental
information”, and the definition of this concept is also rather broad. It in-
cludes, for example, “‘cost-benefit and other economic analyses and as-
sumptions used in environmental decision-making”, as well as ‘‘the state
of human health and safety”” and “‘conditions of human life”’ to the extent
that these may be affected by environmental factors.>*

Though its provisions primarily address internal decision-making pro-
cesses within states, the Aarhus Convention is also likely to have “spill-
over” effects on certain aspects of international sustainable development
governance. These result from the interesting provisions of article 3,
paragraph 7, which require convention parties to “promote the applica-
tion of the principles” laid down in the convention in international envi-
ronmental forums. The “principles” referred to in this article are not ex-
plicitly defined, but can be presumed to cover the general principles of
transparency and accountability, public access to information, public par-
ticipation in decision-making and public access to review procedures. To
the extent that the parties to the convention comply with this obligation,
one may expect that this will contribute to the ongoing debate at the
international level on the transparency, public accountability and legiti-
macy of inter-governmental policy-making processes and bolster the in-
creasing calls from civil society actors from around the world for measures
to overcome barriers to participation in such processes. Exactly how this
may occur will be further analysed in the following section.

The potential impact of the Aarhus Convention on supra-
national and inter-governmental governance processes

Even if the Aarhus Convention primarily focuses on decision-making
processes within its parties at the national or subnational level, it may
also indirectly serve as a catalyst for the democratisation of supra-
national and international decision-making processes, which are playing
an increasingly significant role as a result of regional economic inte-
gration and globalisation. In the European Union, for instance, supra-
national institutions are responsible for much of the legislative process
in respect of the environment, and even for some administrative and ju-
dicial decisions.

By signing the Aarhus Convention, the European Community declared
its willingness to apply the provisions of that convention to its own insti-
tutions, thereby fuelling the ongoing debate over the latter’s openness
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and democratic legitimacy. In this context, it is worth noting that “The
principle of participatory democracy” is enshrined in article 1-47 of the
Treaty establishing a Constitution for Europe, which provides, inter alia,
that “Union Institutions shall maintain an open, transparent and regular
dialogue with representative associations and civil society” and that “the
Commission shall carry out broad consultations with parties concerned in
order to ensure that the Union’s actions are coherent and transparent”.
In October 2003 the European Commission submitted to the Council of
the European Union and the European Parliament a proposal for imple-
menting the Aarhus Convention in its own institutional framework,3® as
well as a draft decision on its ratification by the European Community.>®
While the latter proposal was adopted by Council on 6 July 2005,>7 the
former is still under consideration by Council and Parliament. The adop-
tion of the draft regulation on the application of the Aarhus Convention
provisions to EC institutions would have far-reaching legal and institu-
tional consequences, by granting more extensive participation rights to
civil society in the area of EC environmental policy than it enjoys for
other policy areas within the general institutional framework of the Eu-
ropean Union. .

Moreover, the implications of the Aarhus Convention may go beyond
the European institutional framework, since the contracting parties also
undertook to “promote the application of the principles of [the] Conven-
tion in international environmental decision-making processes and within
the framework of international organisations in matters relating to the
environment”.*® In the Lucca Declaration adopted at the first meeting
of the parties to the Aarhus Convention, ministers “recognise[d] the
need for guidance to the Parties on promoting the application of the prin-
ciples of the Convention in international environmental decision-making
processes and within the framework of international organisations in
matters relating to the environment and ... therefore recommend[ed]
that consideration be given to the possibility of developing guidelines on
this topic”.?® Acting on this ministerial mandate, the Working Group of
the Parties to the Convention, at its first meeting in November 2003, de-
cided to establish an ad hoc expert group “‘to consider the scope, format
and content of possible guidelines and the appropriate process for their
development”.*® This group succeeded in elaborating draft guidelines,
which were submitted to the Working Group of the Parties. After further
negotiations in that forum, during which the experts’ draft was substan-
tially watered down, a revised draft was eventually submitted for adop-
tion to the second meeting of the parties in Almaty, Kazakhstan, in May
2005. The meeting adopted the “Almaty Guidelines on Promoting the
Application of the Principles of the Aarhus Convention in International
Forums” and recommended their application by all parties, while at the
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same time inviting the international forums concerned ‘‘to take into ac-
count the principles of the Convention as reflected in [the] Guidelines
and to consider how their own processes might further [their] applica-
tion”.*! Of course, the adoption of the Almaty guidelines, as such, has
no immediate effect on the institutional practices of the forums they are
intended to influence. Ultimately, their impact will depend on the extent
to which Aarhus parties are willing to take seriously their commitment to
promote the application of the guidelines in the forums in which they
participate, and the other members of these forums are receptive to
such efforts. The success of the Almaty guidelines in ensuring wider civil
society participation in international environmental decision-making pro-
cesses will depend in no small measure on the cooperation of states
which are not parties to the Aarhus Convention.

At any rate, the convention bodies themselves have already estab-
lished an important precedent by granting NGOs an unprecedented role
in their activities and proceedings. When it adopted its rules of proce-
dure, which also apply to its subsidiary bodies, the meeting of the parties
to the convention specifically “‘acknowledge[d] the unique role that the
Convention has in promoting the participation of civil society in interna-
tional environmental decision-making processes” and “‘recognise[d] that
this leads to a special role for non-governmental organisations estab-
lished for the purpose of and actively engaged in promoting environmen-
tal protection and sustainable development™.*? Accordingly, the rules of
procedure contain a number of remarkable provisions allowing for exten-
sive public access to convention meetings and documents. Thus, for ex-
ample, it is provided, as a general rule, that meetings ‘‘shall be open to
members of the public, unless the Meeting of the Parties, in exceptional
circumstances, decides otherwise”.** Representatives of NGOs which
are ‘‘qualified or have an interest in the fields to which the Convention
relates” shall automatically “‘be entitled to participate in the proceedings
of any meeting [of a convention body], unless one third of the Parties
present at that meeting objects”.** Although such representatives for-
mally have the status of observers without the right to vote, they never-
theless have the right to speak. Normally, representatives of parties and
observers shall be called upon to speak in the order in which they have
requested the floor, without precedence, although the chair “may at his
or her discretion decide to call upon representatives of Parties before
observers”.*> All official meeting documentation is to be published on
the ECE website at the same time as it is sent to the parties and “‘shall
be provided to members of the public on request”.*® Perhaps the most
far-reaching example of an institutionalised role for civil society organisa-
tions in the framework of the convention bodies is the provision of the
rules of procedure which require an NGO representative to be invited
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to attend all meetings of the convention’s bureau, which is composed of
government representatives elected by the meeting of the parties, albeit
in an observer capacity.*’

Similarities between the convention and international human rights
law have been noted above. The convention’s provisions on compliance
review have opened up the possibility of a review mechanism accessible
not only to states but also to individuals through some form of individual
recourse procedure for the first time in international environmental law.
The mechanism seems partly inspired by procedures already in force
under some UN human rights treaties. Article 15 provides for the estab-
lishment of “arrangements” for reviewing compliance by parties which
“shall allow for appropriate public involvement and may include the op-
tion of consideration of communications from members of the public on
matters related to this Convention”. Based on this provision, the first
meeting of the parties to the Aarhus Convention, in October 2002,
adopted detailed provisions on a procedure for the review of compliance
by a compliance committee composed of independent experts.*® This
procedure provides for the examination, by this committee, of communi-
cations brought before it by one or more members of the public con-
cerning [a] Party’s compliance with the Convention”. In addition, the
committee may also consider submissions by parties as well as referrals
by the convention’s secretariat. Furthermore, under the same rules, ‘“‘the
member of the public making a communication shall be entitled to par-
ticipate in the discussions of the Committee with respect to that ...
communication”. Such provisions, granting individual citizens and
NGOs the right actually to participate in the monitoring, by an interna-
tional body, of state compliance with legal obligations is unprecedented
in international environmental law. The Aarhus Convention’s compli-
ance mechanism has entered the stage of practical application, as 15 com-
munications from the public have already been submitted to the Compli-
ance Committee.*® The committee completed its consideration of the
first five cases prior to the second meeting of the parties in 2005. Its find-
ings and recommendations to the parties concerned were endorsed by
the meeting of the parties, which thereby demonstrated its confidence in
this unique compliance system.

The global relevance and influence of the Aarhus
Convention as a model for enhancing civil society
participation

In many respects, the Aarhus Convention is an innovative instrument,
whose potential significance for environmental protection, sustainable
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development, democratisation and even the promotion and protection
of human rights extends well beyond the limits of the ECE region. To
quote UN Secretary-General Kofi Annan, the convention constitutes
“the most ambitious venture in the area of ‘environmental democracy’
so far undertaken under the auspices of the United Nations”.?® While
states outside the ECE region are reluctant to subscribe to its provisions
wholesale — by making use of the possibility of acceding to it — the grow-
ing interest in strengthening procedural environmental rights in all re-
gions of the world®' unmistakably reflects the influence of this bold Eu-
ropean venture in international environmental law-making, though, in
some regions, this interest actually predates the adoption of the Aarhus
Convention and even that of the Rio Declaration and Agenda 21.

In the pre-Rio period it is worth recalling in particular the provisions
of the World Charter for Nature. Adopted by the UN General Assembly
in Resolution 37/7 of 28 October 1982, the charter already reflected a
recognition of certain rights of the public in the specific context of the
management and conservation of living natural resources. According to
the text, “‘strategies for the conservation of nature ... and assessments
of the effects on nature of proposed policies and activities ... shall be
disclosed to the public by appropriate means in time to permit effective
consultation and participation”.>? The charter also provides that “all
persons, in accordance with their national legislation, shall have the op-
portunity to participate, individually or with others, in the formulation
of decisions of direct concern to their environment, and shall have access
to means of redress when their environment has suffered damage or deg-
radation”.>® An implicit link between environmental protection and the
fundamental rights of political participation and freedom of association
is even established in the final clause of the World Charter, which states
that ““acting individually, in association with others or through participa-
tion in the political process, each person shall strive to ensure that the
objectives and requirements of the present Charter are met”.5*

The provisions of the World Charter for Nature manifestly inspired the
member states of the Association of South-East Asian Nations (ASEAN)
when they decided to include, in their 1985 ASEAN Agreement on the
Conservation of Nature and Natural Resources, a specific article on edu-
cation, information and participation of the public, laying down an obli-
gation for parties, inter alia, to “‘circulate as widely as possible informa-
tion on the significance of conservation measures and their relationship
with sustainable development objectives”, and ‘‘as far as possible, [to]
organise participation of the public in the planning and implementation
of conservation measures”.>> This far-sighted regional environmental
treaty, unfortunately, never entered into force.

During the UNCED preparatory process in the late 1980s and early
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1990s, political declarations supporting wider recognition of procedural
environmental rights were adopted in several regional forums. The role of
the 1990 preparatory ministerial conference for the ECE region in initiat-
ing the process that eventually led to the Aarhus Convention has already
been mentioned. But similar meetings in other regions also addressed
the rights of individuals and NGOs. Thus, for example, the Ministerial
Declaration on Environmentally Sound and Sustainable Development
in Asia and the Pacific, adopted by a regional preparatory meeting in
Bangkok in October 1990, affirms ‘“‘the right of individuals and non-
governmental organisations to be informed of environmental problems
relevant to them, to have the necessary access to information, and to par-
ticipate in the formulation and implementation of decisions likely to af-
fect their environment”.>® The Arab Ministerial Conference on Environ-
ment and Development, held in Cairo in September 1991, stressing the
importance of ““popular participation”, affirmed procedural environmen-
tal rights in very similar terms.>” These various regional declarations in
effect established the consensual basis for universal recognition of these
rights in Principle 10 of the Rio Declaration. But after Rio the debate
on their further elaboration and implementation moved back to the re-
gional level, in Europe and elsewhere.

Following the adoption of the Aarhus Convention, an inter-regional ef-
fort to promote public participation in environmental decision-making
was launched within the framework of the broader political dialogue be-
tween the European Union and a number of Asian countries®® known as
the Asia-Europe Meeting (ASEM). One of the areas covered by this dia-
logue is environmental policy, and cooperation has materialised in
the form of regular meetings of environment ministers of the ASEM
partners, the first of which was held in Beijing in January 2002, and the
establishment, in 1999, of the Asia-Europe Environmental Technology
Centre (AEETC) in Bangkok. In June 2000 a project on public partici-
pation in environmental governance in ASEM countries was initiated
under the auspices of the AEETC, with funding from the government of
Finland, which held the presidency of the European Union during the
second half of 1999.%° This project resulted in a number of expert re-
ports,®® a recommendatory policy document entitled “Towards Good
Practices for Public Involvement in Environmental Policies”” and two in-
ternational conferences on public participation held in Asian ASEM
partner countries with financial support from the European Commission
and the AEETC. High-level political support for these activities was
expressed by ASEM environment ministers at their Beijing meeting,
where “‘the Ministers agreed that exchange of experiences concerning
good practices for public involvement should be promoted”,°! and subse-
quently even by the participating countries’ foreign ministers when they
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met in Madrid a few months before the WSSD. According to the chair’s
statement of the Madrid meeting, ‘“Ministers gave special recognition to
the valuable work carried out by the AEETC in promoting public partic-
ipation in environmental affairs”.®> The second ASEM Environment
Ministers Meeting, which took place in Lecce, Italy, in October 2003,
again devoted political attention to the issue of public participation. The
chairman’s summary of the meeting states:

Ministers also recalled that business, mass media, major groups and all the people
of civil society are important forces in promoting sustainable development. They
stressed the importance of promoting access to information, public participation
in decision-making and access to judicial and administrative proceedings accord-
ing to Principle 10 of the Rio Declaration on Environment and Development and
agreed that exchanges of experience, dissemination of good practice and develop-
ment of guidelines for public participation should be promoted.®?

However, ministers did not formally endorse the ‘“Good Practice Doc-
ument” developed by the AEETC experts. The chairman’s summary
merely notes that this document “provides a good basis for further work
on public participation, for example within the UN regional framework”.%*
Thus, while no further work on the issue is planned within the ASEM
framework,®> the partners apparently hope that the results of the project
will inspire further initiatives at the regional level, e.g. within the forum
of the UN Economic and Social Commission for Asia and the Pacific
(ESCAP). At an international conference on public participation organ-
ised by the AEETC in Bangkok in June 2002, representatives of ESCAP
and the ECE reportedly agreed to initiate cooperation to this end.®®

Another inter-regional forum in which procedural environmental rights
have gained a foothold is the Barcelona Convention for the Protection of
the Marine Environment and the Coastal Region of the Mediterranean,
which was negotiated within the framework of UNEP in 1976 and subse-
quently revised in 1995. One of the features of the amendments adopted
by the meeting of the parties in 1995 is a new article on “public partici-
pation and information”, which requires contracting parties to ‘“‘ensure
that their competent authorities shall give to the public appropriate ac-
cess to information on the environmental state ... on activities or mea-
sures adversely affecting or likely to affect it and on activities carried out
or measures taken in accordance with the Convention”, as well as to “en-
sure that the opportunity is given to the public to participate in decision-
making processes relevant to the field of application of the Convention
and the Protocols, as appropriate”.®” These new provisions, which were
manifestly inspired by Rio Principle 10, are particularly significant not so
much because of their specific content, which remains relatively vague,
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but because they are included in a multilateral environmental treaty
which includes not only the European riparian states of the Mediterra-
nean but also developing countries of Northern Africa and the Middle
East among its parties.®®

From an African perspective, these subregional developments®® could
be viewed as somehow foreshadowing the broader legal recognition of
environmental rights at the level of the continent as a whole, which was
achieved later, following the entry into force of the Aarhus Convention.
At their Maputo summit of July 2003, the heads of state and government
of the member states of the African Union adopted a new African Con-
vention on the Conservation of Nature and Natural Resources, which
contains a specific article on “procedural rights”. This clause is wider in
scope than the above-mentioned provisions of the amended Barcelona
Convention, as it also covers access to justice. It requires African coun-
tries to:

adopt legislative and regulatory measures necessary to ensure timely and

appropriate

a) dissemination of environmental information;

b) access of the public to environmental information;

c) participation of the public in decision-making with a potentially significant
environmental impact; and

d) access to justice in matters related to protection of environment and natural
resources.”®

These important provisions of the new African Convention should also
be viewed against the background of the long-standing inter-regional
partnership between the European Union and the African, Caribbean
and Pacific (ACP) states, in which the important role of civil society and
public participation in the development process has been formally rec-
ognised by all partners. According to the latest ACP-EU Partnership
Agreement, signed in Cotonou in June 2000, whose scope is much
broader than environmental cooperation and covers many other areas of
sustainable development, “the contribution of civil society to develop-
ment can be enhanced by strengthening community organisations and
non-profit non-governmental organisations in all spheres of coopera-
tion”.”! More specifically, EU and ACP states have undertaken to “estab-
lish arrangements for involving such organisations in the design, imple-
mentation and evaluation of development strategies and programmes”,”?
and recognised the importance of access to justice and “‘greater involve-
ment of an active and organised civil society” for ‘‘sustainable and equi-
table development”.”® Thus the procedural environmental rights recog-
nised in the 2003 African Convention are fully consistent with the more
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general provisions on civil society participation subscribed to by African
states in the ACP-EU framework.

The post-Rio developments in the Western hemisphere are equally
noteworthy. In their North American Agreement on Environmental Co-
operation, concluded in 1993 as a “‘side agreement” to the North Ameri-
can Free Trade Agreement (NAFTA), Canada, Mexico and the United
States undertook, inter alia, to ““promote transparency and public partici-
pation in the development of environmental laws, regulations and poli-
cies”.” The trilateral Environmental Cooperation Agreement actually
lays down a number of specific obligations with respect to procedural en-
vironmental rights of citizens and non-governmental organisations. In a
wider regional context, the heads of state of the member countries of
the Organization of American States (OAS), at their 1996 Santa Cruz
Summit Conference on Sustainable Development, “recognising that the
achievement of sustainable development requires a long-term commit-
ment to strengthen participation by all citizens”, decided to develop an
“Inter-American Strategy for the Promotion of Public Participation in
Decision-Making for Sustainable Development”, which was formally
adopted by the OAS Inter-American Council for Integral Development
in April 2000.7° This strategy, referring inter alia to the ‘“‘commitments”
contained in Principle 10 of the Rio Declaration, establishes a set of
““basic principles of public participation”, ‘“‘general” and “‘specific”’ objec-
tives and ‘“‘policy recommendations” aimed at ‘“direct[ing] the efforts of
the member countries of the OAS, toward the formulation and imple-
mentation of policies that will ensure the participation of civil society in
planning, environmental management and decision-making for sustain-
able development™.”®

Since the adoption of the Aarhus Convention, procedural environmen-
tal rights have also been on the agenda of the UN Environment Pro-
gramme (UNEP). At its first meeting following the signing of the Aarhus
Convention, the UNEP Governing Council adopted a decision “‘taking
note of the various activities at the national and regional levels to
promote enhanced participation by the public and major groups”, includ-
ing the Aarhus Convention, “affirming its commitment to promoting
access to information and participation of all concerned citizens at
the relevant levels” and requesting the executive director of UNEP to
“seek appropriate ways of building capacity in and enhancing” access to
procedural environmental rights.”” While the cautious wording reflected
hesitation on the part of many governments to recognise the universal
validity of the Aarhus model, the decision did mandate further UNEP
consideration of issues related to the enhancement of civil society partic-
ipation in environmental policy-making worldwide. The same session of
the Governing Council also adopted measures to ensure better public ac-
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cess to the environmental information collected and generated through
UNEP’s own INFOTERRA information exchange programme.’8
Following the 1999 Governing Council decision, UNEP undertook a
number of research and capacity-building activities, including the joint
organisation with the ECE of an expert meeting on ‘“‘promoting the ap-
plication of Principle 10 of the Rio Declaration”. At the first Global Min-
isterial Environment Forum convened by UNEP in Malmé in May 2000,
ministers expressed high-level political support for strengthening “‘the
role of civil society at all levels ... through freedom of access to environ-
mental information to all, broad participation in environmental decision-
making, as well as access to justice on environmental issues”.”® But, de-
spite this high-level political attention, the further work of UNEP in this
area has been progressing very slowly. In February 2001 the Governing
Council elaborated on the Malmo Declaration by “‘urging” governments
“to take steps to enhance access to environmental information held by
public authorities and to encourage participation by all relevant sectors
of society in the decision-making process in environmental matters, in
accordance with relevant legislation or arrangements, bearing in mind
the crucial role which it plays in institution-building for environmental
protection and sustainable development”, as well as “‘to take measures
to establish, where appropriate, at the national and regional levels, judi-
cial and/or administrative procedures for legal redress and remedy for ac-
tions affecting the environment that may be unlawful or infringe on rights
under the law”.8% It is striking that the more specific the language of
these recommendations becomes, the more it is qualified by references
to national law. The same Governing Council decision also requested
the UNEP executive director “‘to present a report on international legal
instruments reflecting provisions contained in Principle 10 of the Rio
Declaration on Environment and Development including an assessment
and evaluation of their actual coverage vis-a-vis Principle 10”’.8! Though
such a report was duly presented to the next Global Ministerial Environ-
ment Forum in early 2002,%% no consensus could be reached at that spe-
cial session of the Governing Council on a draft decision on the subject
proposed by the European Union, which was eventually withdrawn.®3
The fate of this EU proposal as well as the subsequent debate at the
WSSD in Johannesburg in the late summer of 2002 indicate that the
elaboration of a global instrument on the subject remains controversial.
No consensus could be reached in Johannesburg on a recommendation
to develop ‘‘global multilateral guidelines” on public access to informa-
tion, public participation in decision-making and access to justice, build-
ing on Rio Principle 10.8* Consequently, the WSSD merely reiterated
language from an earlier decision of the UN Commission on Sustainable
Development (CSD) urging governments to “ensure” such access and
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participation ‘“‘at the national level ... so as to further Principle 10 of the
Rio Declaration on Environment and Development”, and specifying that
this is to be done “taking into full account Principles 5, 7 and 11 of the
Declaration”.®® The only difference is that the reference to public partic-
ipation in the WSSD Plan of Implementation can be interpreted as apply-
ing to all decision-making with respect to sustainable development,®®
whereas, in Principle 10 of the Rio Declaration as well as in the relevant
CSD decision, it relates to environmental matters only. On the other
hand, the explicit cross-references, in this context, to Principles 5, 7 and
11 of the Rio Declaration — qualifications that did not feature in the
original wording of Rio Principle 10 — reflect the apprehensions of many
developing countries about the political and resource implications of
granting civil society extensive rights of access to their decision-making
processes. Principle 5 refers to poverty eradication as ““an indispensable
requirement for sustainable development”, while Principle 11 stresses
the contextual nature of environmental standards and Principle 7 en-
shrines the well-known principle of the ‘“common but differentiated
responsibilities” of developed and developing countries in addressing
global environmental problems. Together these references could be in-
terpreted as implying that a lower standard of public participation should
apply in developing countries, in view of resource constraints and the
priority to be given to economic development. But, ironically, these ap-
prehensions which manifested themselves at the global summit in Johan-
nesburg seem to be at odds with the latest developments in regional
forums, where developing countries increasingly express their commit-
ment to participatory environmental rights for civil society.

After Johannesburg the debate within UNEP took a new turn, as the
executive director, in a report to the 2003 session of the Governing
Council, expressed the view that:

it is clear that [UNEP] must now press forward in developing further ways and
means of enhancing the application of Principle 10 as a tool for improving and
strengthening environmental governance.... [A] process might be initiated to in-
vestigate the need for and the feasibility of a new international instrument on access
to information, public participation in processes leading to decision-making and
access to judicial and administrative proceedings relating to environmental matters.
The immediate results of such a process could be a set of non-binding global
guidelines on access to information, public participation in decision-making and
access to justice in environmental matters to further strengthen the institutional
framework for environmental management.?’

The Governing Council, however, was reluctant to give the executive
director an unqualified mandate to initiate an inter-governmental process
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for the preparation of such global guidelines. Instead, it rather cautiously
instructed him to “‘assess the possibility of promoting, at the national and
international levels, the application of Principle 10 of the Rio Declaration
... and determine, inter alia, if there is value in initiating an intergovern-
mental process for the preparation of global guidelines on the application
of Principle 10”.%% It remains to be seen what will be the eventual out-
come of UNEP’s ongoing work in this obviously controversial area of its
activities on environmental governance and law. The executive director
was unable to report significant progress, let alone submit further policy
recommendations, to the meeting of the Governing Council in early
2005.8°

Conclusions and recommendations

The Aarhus Convention on Access to Information, Public Participation
in Decision-Making and Access to Justice in Environmental Matters
represents a unique experiment in promoting the empowerment of civil
society actors through international law. Though it originated in a partic-
ular regional context and therefore necessarily reflects the perspectives
and values prevailing in that region, it might nevertheless serve as a
model, or at least as a catalyst and source of inspiration, for international
efforts in other regions and at the global level to promote wider partici-
pation of civil society in national and international governance processes
in the field of sustainable development. As the Cardoso Panel on rela-
tions between the UN system and civil society noted in its report to the
Secretary-General, the ECE’s experience with the Aarhus Convention
process is “‘an interesting example to learn from”.°°
Governments and civil society organisations committed to furthering
the implementation of Principle 10 of the Rio Declaration and, more
generally, the transparency, accountability and democratisation of gov-
ernance processes at all levels may wish to consider the following rec-
ommendations.
® The fastest and most decisive way of demonstrating this commitment and
translating it into legally binding norms is for states outside the ECE re-
gion to accede to the Aarhus Convention. Obviously, it will be for each
government to judge whether the provisions of the convention are ap-
propriate to and can be applied in its national context, and, if so, to
take the necessary steps to implement the procedural environmental
rights laid down in the convention in its internal law. Civil society
groups will have a role to play in preparing the ground for such na-
tional policy decisions. The meeting of the parties to the Aarhus Con-
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vention, which formally must ‘“‘approve’ requests for accession by non-
member states of the ECE, is likely to welcome such requests,®! as they
will increase the number of parties and bolster the convention’s stand-
ing in the international legal order. If a significant number of non-
European states eventually become contracting parties, they will be
able, through their participation as full members in the meeting of the
parties, to influence the further development of the Aarhus Convention
regime, which, it should be recalled, already comprises a second legally
binding instrument in addition to the convention itself, the PRTR Pro-
tocol, which is also open for accession by non-ECE states.

Aarhus Convention parties should fully implement their commitment
under the Convention to promote its principles in international environ-
mental organisations and forums, in order to contribute to the ongoing
debate on civil society participation in global governance. The adoption,
by the meeting of the parties, of the Almaty Guidelines on Promoting
the Application of the Principles of the Aarhus Convention in Interna-
tional Forums is an important first step in this direction. These guide-
lines establish international standards for access to information, public
participation and, to a lesser extent, access to review procedures which
may serve as a benchmark for the evolution of law and practice in
other forums.

For those regions and states which feel unable to subscribe to the Aarhus
model as it stands, regional standard-setting and law-making efforts
based on Principle 10 of the Rio Declaration should be further en-
couraged and developed. Regional forums such as, for example, the
African Union, the Barcelona Convention, ESCAP, ASEAN and
the OAS have already shown an interest in supporting the application
of Principle 10 in their respective regions. The elaboration of legally
binding regional instruments reflecting the specific interests and prior-
ities of states and civil society in these regions could be a promising
strategy.

UNEP should pursue and further develop its ongoing efforts in the
field of capacity-building and, eventually, global standard-setting for the
application of Principle 10 of the Rio Declaration. While attempts
to elaborate a global convention on the subject might be politically
unfeasible and possibly even counter-productive, in view of the already
more advanced normative efforts in many regional forums, non-binding
global guidelines on access to information, public participation and
access to justice in environmental matters, as proposed by the UNEP
executive director, could play a useful role in support of regional
and national efforts by establishing minimum standards of a universal
nature.
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Promoting enfranchisement:
New approaches for the
climate talks

Gunnar Sjostedt

Objectives and analytical approach

This chapter suggests an approach to promote the enfranchisement of
developing countries in the UN negotiations on climate change. It builds
on chapter 1 of this volume, which outlines many of the challenges that
developing countries face in multilateral environmental negotiations.
It first describes the general pattern of disenfranchisement in the climate
talks. Then it points out the conditions necessary for useful enfranchise-
ment approaches, particularly focusing on the requirements caused by
the typical development of a multilateral negotiation process. Finally, it
suggests four major empowerment strategies: capacity-building, capabil-
ity enhancement, process facilitation and coaching.

Enfranchisement of developing countries in the climate talks, as well as
in other multilateral negotiation processes, is an important theme for sev-
eral reasons. One obvious motive for this topic is justice and fairness: de-
veloping countries have a right to real participation and influence over
international decision-making on global issues that concern all countries.
Engagement is also a condition for regime effectiveness; the global reach
of climate change calls for the full participation of all countries. In order
to achieve this objective, disenfranchised developing countries need to
become empowered in such a way that their performance in the climate
negotiation is upgraded. The sustainability of international treaties re-
quires that all parties — including those from the developing world — have
a reasonable chance of influencing the terms of their own commitments.

204
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Enfranchisement is not easy to accomplish. It entails the support of de-
veloped countries, as it inevitably requires the transfer of certain critical
resources to disenfranchised nations (e.g. knowledge and experts) and
particularly to the large group of least developed countries. However,
such aid is not sufficient. Approaches to promoting enfranchisement
need to be carefully considered, and this is the main purpose of this chap-
ter. Aid represents the supply side in an equation in which the demand
side has to be carefully analysed as it specifies how transferred resources
should best be used in order to improve participation and influence.
Without a sufficient demand assessment, the supply of support to dis-
enfranchised countries risks becoming ineffective or entirely irrelevant.

Developing countries are disenfranchised in the climate negotiations in
that developed countries, especially those of the OECD, have dominated
the discussion, as they have in the trade negotiations and most other mul-
tilateral encounters. One principal manifestation of their disenfranchise-
ment is that developing countries so far have had little success in promot-
ing an adaptation strategy to cope with climate warming and its negative
consequences. Adaptation can be described as pre-organised crisis man-
agement. The objective of this approach is to counter the effects of cli-
mate warming when they occur, for example when a river is flooded or
when a hurricane begins to pound a coastal area. However, the climate
process has given priority to mitigation, reflecting the preferences and
influence of the developed world. This strategy of prevention and risk
management is expressed in the 1997 Kyoto Protocol to the 1992 Frame-
work Convention on Climate Change (FCCC). According to the Kyoto
Protocol, the essence of mitigation is the reduction of greenhouse gas
emissions into the atmosphere. Shrinking greenhouse gas concentrations
will, in turn, halt climate warming and thereby reduce the risk of natural
disasters caused by a warmer atmosphere.!

Developing countries (DCs) have conveyed a number of reasons why
they do not want to take part in the implementation of the mitigation
approach of the Kyoto Protocol. DC governments argue that it is unfair
that they be assigned the same mitigation costs as developed countries as
the latter are primarily responsible for the concentrations of greenhouse
gases in the atmosphere because of their much longer history of industri-
alisation and pollution. Since emissions of greenhouse gases are inevita-
ble consequences of economic expansion and progress, they should be
permitted in DCs until they become fully developed.?

The need for DC enfranchisement is easy to justify but more difficult to
realise. As pointed out in the introduction to this volume, the literature
indicates two main approaches to enfranchisement of individual states
(or other kinds of actors) in multilateral interaction. One avenue is to in-
crease the capacity of a state to perform effectively. The other approach
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———— OUTCOME
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Figure 9.1 Basic elements of a multilateral negotiation

is to make changes in the structural context of the multilateral arena for
the purpose of making this external environment more advantageous for
the state actor. This chapter will consider both of these approaches in the
context of multilateral talks, and will look specifically at the negotiation
process to consider ways to increase DC engagement.

In addition to its outcome, a multilateral negotiation has four basic ele-
ments (fig. 9.1): the actors involved in the negotiation; their strategies (or
more generally their performance); the process of negotiation, which is
the entire pattern of actor interaction; and its structure, which refers to
the external factors influencing actors, strategies and process that essen-
tially remain unchanged as long as the negotiation continues.?

Changes in the ability of a particular developing country to “‘influence
agenda-setting and decision-making’ in multilateral negotiation may in
different ways be associated with all its five elements. Thus, all five ele-
ments should be considered in the design of enfranchisement strategies.
The outcome reflects how relatively successful a country has been to
shape the agreement forged in the negotiation. Altered actor properties,
such as greater resourcefulness, may increase the impact of what the
country does at the negotiation table, and better-prepared policies and
strategies may lead to the same result. One institutional setting (e.g. the
UN Conference on Environment and Development, UNCED) may rep-
resent a more favourable structural context than another (e.g. the World
Trade Organization, WTO) for negotiation of a particular package of
issues. Finally, the character of the negotiation process represents often
powerful constraints on what a disenfranchised DC is able to do. The
process conditions of negotiations have been somewhat neglected in as-
sessments of what roles DCs are capable of performing in the climate
talks, or multilateral negotiations more generally. Therefore, process
conditions will be highlighted in the analysis that follows. It will be
argued that process characteristics represent critical guidelines for the
design of enfranchisement strategies.



PROMOTING ENFRANCHISEMENT: NEW APPROACHES 207

Coping with disenfranchisement: In search of approaches for
enfranchisement

Disenfranchisement in the climate negotiation reflects powerlessness, that
can conceivably be absolute (or at least almost absolute) or relative
and variable. Many of the UN-designated ‘“least developed countries”
(LDCs) have been absolutely powerless in the climate talks, as well as in
other multilateral negotiations, in that they have only been nominal par-
ticipants and have had no other choice. They have remained virtually
passive and have not been able to influence events at the table. Other
more resourceful disenfranchised countries have been relatively power-
less, meaning that their active participation has made an unsatisfactory
impact on process and outcome (for a discussion of why this is the case,
see Gupta, chap. 1). It is an urgent task to develop enfranchisement
approaches to transform absolute to relative powerlessness in the case
of the weakest countries and to decrease the relative degree of power-
lessness of other disenfranchised states.

In considering the strategies put forth here, enfranchisement means
that DCs have lessened or completely removed constraints on participa-
tion and influence, and are more capable of defending their own inter-
ests. The key question is how such enfranchisement or empowerment
can be attained. There are at least two principal perspectives offering
answers to this query. The first focuses on the individual (developing)
country, and is explained by a traditional political realist analysis. The
power of a nation is reflected by its possession of a number of critical re-
sources that may expand or contract over time, including military capa-
bilities, size of population and national economy or technological capa-
bilities.* Some authors emphasise issue-specific resources, for example,
share of world exports in international trade diplomacy or tonnage in in-
ternational shipping, as part of the measure of power.® The implication of
this realist, or neo-realist, outlook is that empowerment is essentially rep-
resented by the expansion of critical resources, the growth of the power
base of a nation. A second perspective on international power relations,
highlighting international structural conditions, implies that empower-
ment can be achieved by means of modified structural conditions, for ex-
ample through the creation of acknowledged norms or institutional re-
form in an international organisation.

Both the approach of expanding the power base and that of modifying
structural conditions are certainly relevant for, and applicable to, the
climate negotiations. The two approaches have been discussed in UN
circles and some concrete policy measures to implement them have been
carried out. Hence, various projects of capacity-building have been un-
dertaken to give selected DCs better access to climate knowledge and



208 SJOSTEDT

expertise in the climate talks (the power base approach). Institutional
reforms in UN institutions for the purpose of increasing the participation
of NGOs in processes of cooperation and negotiation are now bringing
articulate and competent supporters of DC positions and arguments into
the climate negotiations (structural change).

Enfranchisement of DCs in the climate talks may occur “‘automati-
cally” in the sense that no special measures are required. Economic
growth and an expanding economy will build up resources with many
uses that may, for example, be allocated to support a country’s perfor-
mance in the climate talks. Accordingly, general economic assistance to
DCs can be expected to enhance the capacity of their governments to
manoeuvre effectively in the negotiations. However, such diffuse spill-
over effects are not sufficient, even if they do occur. Strategies for enfran-
chisement require careful design in order to attain specified objectives,
and thus be effective.

Cost-effectiveness is also vital for another reason. Meaningful ap-
proaches targeting the whole category of disenfranchised countries need
support from donor countries, and the only likely candidates are the
member states of the OECD. It is realistic to assume that such aid will
be forthcoming, particularly from Europe. The European Union and
most of its member states are anxious to continue the strenuous work of
securing a meaningful international climate regime. The European Union
also has a long tradition of economic assistance to many of the most dis-
enfranchised nations, particularly the LDCs least developed countries in
Africa. However, such empowerment assistance is not likely to be com-
pletely unconditional. Donors can be expected to request cost-effective
measures.

Cost-effectiveness begs for clear criteria, thus raising a series of ques-
tions. For example, for exactly what operational purpose should aid be
used and what concrete operational targets should it have? In order to
be effective, aid should help DCs attain the ability to undertake appropri-
ate actions in the climate negotiations in any given situation. Thus, em-
powerment should basically aim at enhancing the actor capability of a
targeted DC, not its general strength or its international status.

Actor capability reflects how a given negotiating party — for example a
DC - actually performs in the climate talks (or any other negotiation).
The requirements for actor capability vary depending on the current
circumstances of the negotiation.® In the highly variable context of the
climate talks, enhanced actor performance may take on a number of dif-
ferent forms and meanings and may also have a variety of effects on oth-
er actors, as well as on the negotiation process as a whole. Thus, in the
negotiations process, influential parties put forward strategic proposals
or counter-proposals in order to give direction to the whole process.
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They argue in favour of some proposals and disagree with others. They
propose a formula for a compromise between a proposal and a counter-
proposal. They go to informal restricted meetings with like-minded coun-
tries, or otherwise consult with other actors involved in the negotiation.
They take part in decisions on an intermediate or a final agreement, be
it by vote or consensus.

As the climate talks unfold over time they change character as differ-
ent process stages replace each other, moving from pre-negotiation and
agenda-setting to final bargaining on detail and formal agreement.” Dif-
ferent process stages require somewhat different performance by a nego-
tiating party that strives to be effective. For a given country, the possibil-
ity of having influence may be somewhat greater under some process
conditions than under others. In sum, a full-fledged actor in an interna-
tional negotiation needs to do many different things requiring some-
what dissimilar skills and resources depending on the circumstances.
This variety of skills should be considered when developing strategies
for enfranchisement.

Actor capability is a significant point of departure for empowerment
strategies. The critical factor is impact on other actors, process and ulti-
mately outcome. The broader and the more solid actor capability a coun-
try has, the stronger impact it can be expected to make on the climate
talks, “‘all other things being equal”. However, generally things are not
equal. We will often find structural circumstances and actor properties
(the power base) that amplify or reduce the impact of the actor capabil-
ity. Together actor capability, an actor’s power base and structural condi-
tions represent the drivers on the supply side of an equation causing an
impact on actors, process and outcome. The demand side is manifested
by performance requirements, which, in turn, are conditioned by the pat-
terns in which a multilateral negotiation like the climate talks unfolds.
Performance requirements represent irreplaceable guidelines for the de-
velopment of empowerment approaches.

Performance requirements

Each multilateral negotiation is an individual drama. It is coloured by
the issues put on the agenda. For example, economic and environmental
negotiations have some important divergent features. Economic negotia-
tions are often guided by a neo-classic economic doctrine and aim to dis-
tribute positive values that are easy to quantify and cope with from a
technical negotiation point of view.® Environmental negotiations are con-
cerned with negative values and risks.? They strive to avoid harmful ef-
fects caused by pollution and misuse of scarce resources, and their aim is
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typically to distribute abatement costs, negative values. Negotiation by
like-minded countries can be expected to have a different character than
bargaining between parties which have a different outlook on a negoti-
ated topic, as developed and developing countries tend to have on the
climate issue. For example, like-mindedness facilitates problem-solving
in a negotiation. However, multilateral negotiations tend to progress in
a recurrent sequence of stages: pre-negotiation, agenda-setting, formula
negotiation, negotiation on detail, agreement and post-negotiation.*°

Process stages in the climate talks: The general pattern

In the climate talks pre-negotiation started in the international scientific
community, particularly in a broad and growing international epistemic
community around the World Meteorological Organization (WMO) and
UN Environmental Programme (UNEP).'! In 1988 these consultations
became more structured through the Intergovernmental Panel on Cli-
mate Change (IPCC), a new and unique international institution strongly
anchored in the world scientific community. Its main function was to
identify, frame and assess the issue of climate change for the benefit of
the diplomats in the Intergovernmental Negotiation Committee (INC),
which marked the beginning of formal climate talks in 1990. Scientific
knowledge gathered (framed, summarised and assessed) by the IPCC
in the pre-negotiation stage conditioned agenda-setting in the INC
considerably.!?

The 1992 FCCC revealed a shift from agenda-setting to negotiation of
a formula. The FCCC represented a framework for structuring further
negotiation. Ultimately, it included detailed directions for a binding
agreement on state commitments to reduce emissions of greenhouse
gases (specified volumes and implementation periods). The negotiation
formula was further developed at the first Conference of the Parties
(COP) and was thereafter gradually transferred into negotiation on detail
concerning binding commitments by individual negotiating parties.’® In
this process a draft text for a supplementary Protocol to the Framework
Convention on Climate Change was hammered out on the negotiation ta-
ble and eventually accepted and signed at the 1997 COP meeting in
Kyoto (the Kyoto Protocol).'*

The signature of the Kyoto Protocol was followed by a sequence of re-
current COP meetings of post-negotiation for treaty completion (on the
average occurring every year). One aim of the meetings was to eliminate
various impediments to the implementation of the Kyoto Protocol and to
establish means of facilitation of emission cuts, for example through the
creation of procedures for trade in emission permits and joint implemen-
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tation. Another goal was to establish other means of controlling concen-
trations of greenhouse gases in the atmosphere than emission cuts, for
example through the employment of carbon sinks, notably forests or the
sea. However, it was particularly Washington’s refusal to ratify the Kyoto
Protocol that necessitated prolonged post-negotiation. Since the United
States is the largest emitter of COy, a climate regime without full US par-
ticipation would be seriously crippled.!®

Like most other multilateral negotiations, the climate talks should be
seen in a regime-building perspective. Multilateral negotiations do not
typically develop as one single sequence of process stages running from
pre-negotiation to agreement or post-negotiation. The signature of the
Kyoto Protocol did not terminate the negotiations on climate change,
but was followed by post-negotiation that in certain respects has been
transformed into pre-negotiation for likely upcoming post-Kyoto talks
on new issues and conditioned by new premises.

The formal text of the Kyoto Protocol is not a comprehensive repre-
sentation of all the results that had been achieved in the climate negotia-
tions before 1997. Parties have been affected by the climate talks in other
ways than by their formal outcome. The conventional concept of regime-
building broadens the perspective on the gradually evolving outcome of
the climate talks. A regime may be described as an issue-specific gover-
nance system around which ‘‘actor expectations converge”.'® As seen in
this perspective, the emerging climate regime consists of four potentially
interacting components, each of which has a special function in the gov-
ernance system. The treaty provisions of the Kyoto Protocol represent
rules. The three other categories are norms, consensual knowledge (re-
gime principles) and procedures, which all give support to the implemen-
tation of the regime rules.'” However, norms and regime principles also
have an autonomous role influencing national and international policy-
makers directly.

The transformation of scientific knowledge into consensual knowledge,
primarily in the IPCC, has been of paramount importance in the climate
negotiations, and it has sometimes served as a driver in the whole pro-
cess.'® When pre-negotiations began in the 1980s in the international sci-
entific community, climate change did not exist as a clearly defined topic
on the agenda of world politics. The climate issue was largely constructed
in the IPCC in the early stages of the climate talks, essentially on the ba-
sis of scientific knowledge and current information provided by hundreds
of scientists who had been engaged in the process.'® The IPCC provided
an authoritative description of the climate problem. With the help of so-
phisticated scientific models, it highlighted and assessed the prospects for
climate warming around the globe, as well as the expected negative or di-
sastrous effects of climate warming.?® Consensual knowledge produced
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by the IPCC identified the common interest of negotiating parties and
identified concrete approaches and methods to cope with the climate
problem. By framing the issues the IPCC conditioned diplomatic negotia-
tions in the INC very strongly. Like most other negotiations the climate
talks represented a mixture of problem-solving and distribution of values.
Problem-solving was closely associated with the development and em-
ployment of consensual knowledge. In the distribution game of the cli-
mate talks, parties employed a discourse of ‘“‘knowledge diplomacy” to
define positions and develop their arguments.

Norms that have become integrated into the climate regime are not
binding in the same legal sense as regime rules (e.g. the provisions of the
Kyoto Protocol). Nevertheless, when a norm is accepted by a “critical
mass”’ of negotiating parties, it will constrain their choices and in some
situations it may have a decisive influence regardless of their legal status.
Sometimes international lawyers refer to non-binding commitments in
an international treaty as “‘soft law”’. Establishment of norms may occur
through acknowledgement or formation, or a mixture of the two mecha-
nisms. Norms become acknowledged when they already exist in another
context and begin to have an impact on the climate regime. Notably, a
number of norms concerning ‘“‘special rights” of developing or least de-
veloped countries (e.g. the right of exception to binding, costly commit-
ments) have been transmitted from the general UN context to the cli-
mate regime. The 2002 World Summit on Sustainable Development
(WSSD) reinforced this process of diffusion and included norms concern-
ing sustainable development. Formation creates new norms pertaining to
the particular issue and context. It may in reality be the further develop-
ment of existing general norms, such as those of justice and fairness. An
important example is the emerging norms for intergenerational sharing
of responsibility for the occurrence of climate change.

Process conditions for enfranchisement

On one occasion, the representative of a small DC, who had won a well-
deserved prize for eloquence at the University of Oxford, gave an abso-
lutely brilliant speech at a meeting in a GATT round of multilateral
negotiations where a draft text for an agreement concerning non-tariff
barriers to trade was discussed. With well-chosen words he pointed at
the unfairness of the world trading system with its dominance of indus-
trialised nations and called for radical reforms. This “lecture” caused
considerable irritation in the negotiation group and was completely disre-
garded, by both developed and developing countries. The primary reason
for this reaction was not that other country representatives opposed the
message of the eloquent speech, but rather that it was completely irrele-
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vant in the context of the negotiation. The talented submission did not

contribute anything to the current, difficult negotiation work and was

therefore a complete waste of sparse time.

A basic requirement for actor capability is a faculty to undertake
meaningful actions in a given negotiation situation.?! In reality, negotiat-
ing parties have a limited choice of relevant categories of actions in any
given negotiation situation. The result is convergence of performance.
Parties tend to behave in a similar way in a given situation, hence gener-
ating a distinct pattern of party interaction. Looking at the climate talks
five broad patterns of interaction are discirnable, each of which may
dominate the process at one time or another.

o [ssue clarification. This pattern of performance has been both common
and important in the climate talks. It has appeared for long periods of
time and is also significant in the current early post-Kyoto negotiation.
When clarifying the climate issue a principal objective of negotiation
parties has been to develop consensual knowledge about its causes, its
manifestations and its likely disastrous consequences for many regions
and countries around the world, as well as about appropriate abate-
ment methods. From a procedural point of view, interaction represent-
ing issue clarification is relatively unfocused. Discussions may take on a
character similar to that of an academic seminar. In the climate talks,
the negotiation work of individual delegations in the INC was depen-
dent on the input from the IPCC. Written submissions by national del-
egations were often analytical or conceptual papers or comments on
similar submissions by other delegations.

® Substantive problem-solving has many specific meanings and applica-
tions. For example, it could include discussion of an appropriate nego-
tiation approach that would be helpful to move forward in the process,
to build up agreement or consensus, to break deadlocks or to deter-
mine the necessary parameters of an agreement. In order to solve sub-
stantive problems, parties often need to develop creative strategies by
combining issue expertise with other kinds of knowledge regarding,
for example, other parties and their interests or the constraints created
by process conditions. A solution to a negotiation problem in complex
international talks like those in the climate area typically needs to com-
bine two elements that are often contradictory: technical feasibility and
political acceptability. Proposals for substantive problem-solving are
typically submitted in elaborate papers.

e In this chapter, bargaining essentially means ‘‘exchange of conces-
sions”. In the climate negotiations, bargaining has basically concerned
cost-sharing: who shall reduce emissions of greenhouse gases, how
much and how quickly? To what extent should industrialised countries
give economic assistance to developing or least developed countries, to
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help them reduce emissions and take measures to decrease the vulner-

ability of their ecological systems, society and economy to the negative

and disastrous effects of climate warming should they occur? In some
way or other, bargaining may be a dimension of almost all interaction
within a negotiation. In “pure’ bargaining, parties make recurrent re-
quests and offers to specific other actors or groups of actors. Bargaining
on the grand issues is typically bilateral or evolving in a small group of
especially interested and competent states.

® Final decision-making refers to episodes in the negotiation when a
formal collective choice is made, as parties did when they established
the FCCC in 1992 and the Kyoto Protocol in 1997. Decision by consen-
sus, which is the normal procedure in multinational negotiation, is dif-
ferent from roll calls in the United Nations. All parties are not equally
involved when a choice is made.?? Disenfranchised countries have
much greater chances of vetoing a roll-call decision than a decision by
consensus. In principle, a consensus decision has been taken when no
significant actor is opposing a tabled proposal for an agreement.

® Debate. Parties exchange views on the negotiation as a whole or on the
various issues it addresses. The general function of debate is to let
parties highlight and air their concerns and positions without necessar-
ily committing themselves to a specific policy action. Debates do not
need to conclude in a binding agreement but rather produce a general
resolution.

Meaningful participation in each of the five types of ‘“‘negotiation
game” requires a particular and varying mix of competence and re-
sources to be effective. Disenfranchisement may result in small and poor
countries becoming totally excluded from a specific type of negotiation
game, say bargaining (e.g. about country-specific reductions of green-
house gas emissions). However, the same country may not be equally ex-
cluded from other patterns of interaction. The significant performance re-
quirements may vary considerably across different patterns of interaction.
Accordingly, a given country’s actor capability is constrained in different
ways and to different degrees in the different types of negotiation game.
This variation must be carefully considered when enfranchisement strat-
egies are developed.

Of all alternative patterns of recurrent interaction, debate is easiest to
handle for disenfranchised countries, particularly since it resembles regu-
lar UN diplomacy. All countries present at a meeting should be able to
debate. Also, LDCs have relatively unproblematic access to a debate
in a UN institution. Even vague and general statements are acceptable
submissions. Collective action in a coalition of small and weak states is
likewise relatively feasible. Coalition members can simply agree on a
text to be read by a formal spokesperson, which may contain some-
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what diverging views. Regional groups or the Group of 77 can speak for
disenfranchised DCs in debates concerning fundamental ethical ques-
tions underpinning the grand choices made in the climate talks, for ex-
ample concerning DC obligations and the question of intergenerational
responsibility.

Debates have occurred in the climate negotiations even if they do not
represent a dominant form of interaction, as they do in the General As-
sembly and other central UN institutions. The FCCC was an outcome
of UNCED and caused some debate in the preparations for the Rio
Meeting of Heads of States and Governments in 1992.23 This debate in-
creased awareness of the climate issue world wide. Ten years later, the
linkages between climate change and sustainable development had be-
come further reinforced. These couplings were debated and assessed at
the 2002 WSSD in Johannesburg. Debate therefore has an important
function in setting and maintaining the policy agenda, both within and
beyond the multilateral arena. However, diplomatic debate has been
comparatively rare — and mostly undesired — in the IPCC and other core
institutions of the climate negotiations. In this context issue clarification,
formula negotiation and bargaining are much more useful and construc-
tive forms of interaction than debate, but also more demanding for dis-
enfranchised countries.

A fundamental problem for many DCs, and all LDCs, has been their
failing ability to participate effectively, or at all, in interaction that does
not have the character of debate. Issue clarification and formula negotia-
tion have represented the most demanding forms of interaction, which
have been very burdensome for DCs and therefore kept them on the
periphery. In the future, the process of constructing those issues that
are of strategic significance will continue to be important. In considering
approaches to DC enfranchisement, it is important that they become in-
volved in this issue clarification stage of the negotiations process.

Much of the bargaining unfolding in the climate talks, as well as in
other similar multilateral negotiations, may be compared to a type of
trade between the parties. For example, parties may exchange threats or
sanctions in order to attain concessions of the other side in an ongoing
escalation game. In other situations, more typical for the climate talks,
parties exchange concessions regarding requests and offers pertaining to
the principal stakes (emission cuts) in a bargaining game. The outcome
of such trading games is conditioned by a host of situational factors,
events and actions, including threats/sanctions and promises/rewards.
However, concessions’ trade concerning the stake as such is important,
and often probably decisive. For example, the United States’ original
commitment in the Kyoto Protocol to accept 7 per cent reductions
of emissions of greenhouse gases was linked to the 8 per cent reduc-
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tions pledged by the European Union. The control of the negotiated
stakes represents issue-specific power, which is a kind of veto power.?*
The larger the share a country has of current and future emissions, the
less value has an international agreement on emission control for other
signatory nations if this state does not join it. As compared to OECD
countries, DCs emit comparatively small volumes of greenhouse gases
into the atmosphere even when their emissions are combined. This situa-
tion gives them little issue-specific power that might compensate them for
the lack of general “power resources”, as has sometimes been the case
with certain small “smart” states.?>

From a legal point of view, participation in final decision-making in the
climate talks does not represent a great problem for disenfranchised
countries. All parties have a prerogative to take part in all formal choices
made in the negotiation. DCs also have voting power to carry or block
a resolution in most UN institutions. However, in the climate talks, deci-
sions are usually not taken by roll call but by consensus. Consensus deci-
sions may appear to be just as ‘“‘democratic’ as roll calls, because partici-
pation is open to all parties. In a general and somewhat misleading sense,
consensus may be understood as agreement. In reality, consensus deci-
sions are likely to be steered, or completely controlled, by a “critical
mass” of leading nations, which in the climate talks has essentially con-
sisted of the group of OECD countries. The “mass’ of countries has be-
come ‘“‘critical” when the veto power of those that have not joined the
winning coalition has grown insignificant. In the bargaining about the
Kyoto Protocol “‘the critical mass” may be given a name, the group of
Annex I countries.?® For the OECD countries it was not critical (at least
not in the short term) that DCs did not want to reduce CO; emissions.
Therefore the refusal of DCs to accept binding commitments to reduce
emissions of greenhouse gases did not give them any real power, but
rather sustained their marginal position in the climate talks.

Issue clarification was of strategic importance in the climate talks and
gave far-reaching and quite specific directions for the conduct of the ne-
gotiation. To a great extent, this process was a “knowledge game” with
deep involvement of scientists in the IPCC as well as in national delega-
tions. Disenfranchised countries with only modest ‘‘scientific resources”
had great difficulties in making meaningful contributions to the ‘“knowl-
edge game”. It was even hard for them to perform effectively in line
with their interests as recipients of information communicated by other
parties in the context of issue clarification.

Substantive problem-solving represented at least equally demanding
performance requirements, which virtually prohibited meaningful partic-
ipation of many disenfranchised countries. Impact-making interventions
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required not only a profound understanding of the technicalities of the
climate issues but also depended on a deep comprehension of the negoti-
ation process that was virtually impossible for peripheral disenfranchised
countries to attain.

Each of the five patterns of interaction identified above represents a
strong movement towards convergence of individual party performance
in any given negotiation situation. A current pattern of interaction need
not be completely “pure”. Mixed negotiation games may transpire. Brief
debate incidents have, for instance, occurred in situations even when the
climate talks were dominated by issue clarification or bargaining. How-
ever, generally there is a dominant pattern of interaction during the
whole negotiation, although this negotiation game changes as the process
unfolds.

Hence, there is an association between a dominant pattern of interac-
tion on the one hand and on the other a current process stage of the ne-
gotiation, pre-negotiation, agenda-setting, formula negotiation, negotiation
on detail, agreement and post-negotiation. Table 9.1 summarises the likely
significant correlations between process stage and pattern of interaction.”
The couplings displayed in the table are significant for engagement strat-
egies because they indicate that the degree of enfranchisement of a given
country is conditioned by the current process stage.

The circumstances are most favourable for DCs in three process stages,
pre-negotiation, post-negotiation and agreement, when debate or formal
decision-making characterises party interaction. The room for DC influ-
ence is restricted also in these phases of the negotiation, but at least
debate offers an opportunity for “voice”. This opening is quite limited,
however, as debate is only one of several patterns of interaction that
may emerge in pre-negotiation and post-negotiation, and not the most

Table 9.1 Association between process stage and pattern of interaction in the cli-
mate talks

Patterns of interaction Process stage

Pre-negotiation (debate) Issue clarification, bargaining and (debate)
Agenda-setting Issue clarification (debate)

Formula negotiation Substantive problem-solving

Agreement Bargaining; formal decision-making
Post-negotiation Debate; issue clarification; substantive

problem-solving

Parentheses represent a clear secondary role for a given pattern of interaction in
a given process stage.



218 SJOSTEDT

important one. DCs are active in the stage of agreement but have little
weight when decisions are not taken by roll call.

So far DCs have been particularly weak in the strategic process stages
of agenda-setting and formula negotiation, from which they have been
virtually excluded due to lacking negotiation strength when the current
pattern of interaction is issue clarification or substantive problem-solving.
For example, DCs have argued that more consideration should be given
to the issue of adaptation to climate change in rare debate episodes, but
they have not been able to bring this topic into agenda-setting and for-
mula negotiation.

The correlations between type of negotiation game and process stage
in table 9.1 paints a bleak picture for DCs struggling to exercise influ-
ence. Their actor capability is heavily constrained in all process stages,
and particularly in the strategically important phase of formula negotia-
tion. The question is whether this negative situation will change if consid-
eration is given to how the outcome is produced in the negotiation. Such
an overview can be accomplished with the help of a regime perspective.?®

The principal objective of the negotiations on the Kyoto Protocol was
to establish binding rules concerning the reduction of emissions of CO,
and other greenhouse gases into the atmosphere. Certainly, rule creation
influences the entirety of the climate talks. Negotiation on rules can be
expected to generate all kinds of patterns of interaction — negotiation
games (issue clarification, substantive problem-solving, bargaining, for-
mal decision-making and debate). From this point of view it is not mean-
ingful to separate rule-making from the climate talks generally. However,
procedures, consensual knowledge and norms have to some extent been
created separate from the principal negotiation on rule-making in the
INC. Occasionally the INC agenda has explicitly included procedural
matters. The IPCC has carried out various tasks in the climate talks,
but its main function has been to create and institute regime norms.
Examples of such conveyed norms have been polluter pays, the pre-
cautionary norm and the norm of sustainable development.

The formation of the four regime elements has had its own specific
association with somewhat unlikely combinations of negotiation games —
patterns of interaction. Although rule-making is difficult to distinguish
from the climate talks, generally there are two types of negotiation
game that have a special significance in this context. Bargaining is neces-
sary to reach a formal agreement containing binding commitments. The
final conclusion of an agreement requires a formal decision, which is not
a prerequisite for the institution of either regime principles (consensual
knowledge) or norms.

Procedures may also be given the form of a legally binding commit-
ment and may be very similar to regime rules. For this reason, proce-
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Table 9.2 Association between negotiation on particular regime element (out-
comes) and pattern of interaction (games)

Negotiation outcomes Negotiation games: Patterns of interaction

Rules Issue clarification, substantive problem-solving,
bargaining, formal decision-making, debate

Consensual knowledge Issue clarification, substantive problem-solving

norms Debate, substantive problem-solving (external
opinion-building)

Procedures Bargaining, formal decision-making (pragmatic
precedence)

A pattern of interaction is italicised when it is considered to be particularly signif-
icant in relation to a given regime element.

dures may be similarly constructed with a significant role for bargaining
and formal decision-making. Procedures pertaining exclusively to the cli-
mate talks are in general of an informal nature and have typically been
created by the institutionalisation of useful ways of doing things in nego-
tiation groups or plenary bodies.

In some multilateral negotiations the construction of consensual knowl-
edge — regime principles — has simply been the joint acknowledgement by
negotiating parties of well-known facts and established causal relation-
ships. In the climate talks the situation has been quite different. Because
advanced knowledge was necessary to begin to understand the climate
issue, new special working methods and institutions (the IPCC) had to
be established. It may be argued that the broad participation and consid-
erable influence of the world scientific community in the IPCC should to
some extent have counterbalanced the strong influence of industrialised
countries in the knowledge-building process. However, disenfranchised
countries were not in a position to take advantage of this situation. The
construction of consensual knowledge was particularly associated with is-
sue clarification and substantive problem-solving, the patterns of interac-
tion that were most demanding for them (see table 9.2).

To make an impact on negotiation, norms need to be well established
amongst the parties. The consolidation and reinforcement of international
norms may occur in different ways, for example by means of opinion-
building by the media, NGOs and other private actors. Such activities
have neither been common nor important in the central negotiation
bodies of the climate talks. On the other hand, opinion-building associ-
ated with the climate talks took place in other forums, for example the
1992 UNCED and the 2002 WSSD.

Norms may also be sustained and bolstered by being recalled in the de-
liberations in the negotiation process itself. Such references to norms
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may be part of a debate, but may also occur in other patterns of inter-
action, issue clarification, substantive problem-solving or bargaining. All
things considered, norms are the elements of an international regime
that are the easiest to address for disenfranchised countries. Firstly, they
can count on support from international opinion-building. Secondly, they
can contribute to forming or reinforcing norms in the climate regime by
acting in other contexts than the climate talks where they have more ad-
vantageous positions. Thirdly, debate in the process of climate negotia-
tion can be used for norm-building or norm consolidation.

In contrast, the building of regime principles — consensual knowledge —
has represented the greatest difficulty for DCs, and has seriously crippled
their actor capability in the climate talks. In the post-Kyoto situation
there may be some new openings for DCs in the strategically important
area of knowledge diplomacy, particularly if more consideration is given
to adaptation measures than in the past. Such a development would in-
crease the value of knowledge about local conditions around the world,
DCs included.

What can be done? Empowerment approaches

Sustainability and effectiveness of the international climate regime need
the full participation and commitment of all countries around the world.
Accordingly, promoting the enfranchisement of marginalised countries
is a necessary but complex approach to this problem. There is a need
to take many different factors into consideration pertaining to targeted
countries and their interaction with other parties as well as surrounding
structural conditions. However, the complexity of promoting enfranchise-
ment is not only a stumbling block, but also points out a potential; a
“toolbox” of possible approaches and concrete measures.

The strategies proposed here may target an individual disenfranchised
state, particularly its actor capability and its resource-conditioned power
base. It may also aim to ease the effect of constraining structural back-
ground conditions for constructive performance in the climate negotia-
tion. The most effective strategy cannot be determined a priori. To assess
the relevance and expected effectiveness of proposed measures, the per-
formance requirements for winning negotiation tactics and strategies
need to be clarified. The accurate appraisal of performance requirements
is a key prerequisite for any successful enfranchisement approach.

The above analysis emphasises that performance requirements do not
remain constant in an evolving negotiation. The climate talks are no
exception. The general strength of performance requirements varies as
the climate talks evolve but also, and more significantly, so does their
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meaning for influenced parties. As seen by an individual party, process-
conditioned constraints have altered as the climate negotiations have
evolved through process stages, hence requiring changed performance
of individual disenfranchised countries. Given these diverse conditions
in the climate talks, successful enfranchisement of DCs may be attained
with the help of five principal approaches: strategy change, capacity-
building, capability training, facilitation and possibly coaching.

Four options for enfranchisement

Ultimately individual DCs need to develop a separate national climate
policy and a strategy to pursue in the climate talks. The predicament of,
say, Egypt, Fiji and Nepal is quite similar with regard to continued cli-
mate warming but also in certain respects quite different. For example,
in contrast to their opposite numbers in Fiji and Egypt, decision-makers
in Nepal do not have to cope with the threat of a rising sea level. Individ-
ual countries need to update strategies constantly, taking developments
in the climate talks carefully into consideration, which may require the
support of empowerment strategies, capacity-building, capability develop-
ment, facilitation or coaching.

Individual climate policies in DCs are closely linked to a common
approach that may need to be revised in order to give them a more fa-
vourable position in the continued climate negotiation. The essence of
this joint approach has so far been to retain the prerogative to refrain
from accepting costly commitments to reduce emissions of CO; and other
greenhouse gases. However, the successful policy of seeking exceptions
now begins to take on the character of a Pyrrhic victory. In the longer
term tactical gains can be expected to become offset by strategic dis-
advantages. One shortcoming of an “‘exceptions’ strategy is that DCs
should have a long-term interest in developing an effective and robust cli-
mate regime. At the same time their predicament is different from that of
the OECD countries. Therefore, they need to increase their influence in
the climate regime-building process as far as possible, which in the longer
term is not possible with an ““exceptions-to-rules’ strategy.

DC governments should anticipate growing pressure from the OECD
countries and other states to begin accepting the costly disciplines of the
climate regime. In the longer term “‘a seeking exception policy” will
probably be self-defeating. DCs have little choice but to find better
ways of defending their interests in the climate talks than by remaining in
the wings and avoiding costly commitments. A shift from an exception-
seeking to a commitment-making strategy can be regarded as an element
of an empowerment approach.

Capacity-building is usually thought of as the mobilisation (domestic



222 SJOSTEDT

capacity-building) or the cross-country transfer (international capacity-
building) of critical resources in order to support analysts, planners,
decision-makers or negotiators in an assisted country trying to cope with
a certain issue or dealing with a particular policy area. In other words,
this assistance may either have the character of self-help within a given
country or represent international aid. Several international organisa-
tions have established institutions with the task of organising capacity-
building in selected developing countries. Similar programmes of capac-
ity-building have been carried out to support negotiation on climate
warming, for example by the UN Institute for Training and Research
(UNITAR).

Domestic capacity-building has often established competent task forces
to assist the government or has undertaken institutional reform for the
same purpose. International capacity-building projects have to a large
extent involved the transfer of expertise regarding the institutions of
the climate negotiation or advanced knowledge drawn from the world
scientific community concerning the problem of climate warming as such.
Knowledge about the climate issue (causes, effects, countermeasures) can
be expected to increase a country’s ability to address this issue actively in
a negotiation.

Capability development may be closely related to capacity-building, but
is quite different with regard to both character and purpose. Capacity
represents favourable conditions for effective performance. Capability
represents how a given party actually performs in the negotiation. Ac-
cordingly, capability development has the character of a training pro-
gramme that may be organised domestically or be part of a programme
of international assistance that could be either bilateral or multilateral.

Closely targeted capability development is an important and somewhat
neglected approach of strengthening negotiation effectiveness of weak
countries. Negotiation games (with or without computer support) repre-
sent one approach to attain that objective. This method is certainly not
an innovation. However, such negotiation games have usually had a too
general conception of the climate talks. One useful approach would be
capability training before an actual upcoming negotiation session such as
a COP meeting with special consideration given to the issues currently
“on the table”” and the main issues that are likely to be addressed.

An important part of capability training with weak DCs is to enhance
their ability to protect or promote their own interests in a coalition of
actors. The principal participants of such coalitions would be states, but
other categories of actors might also be included, such as NGOs or other
representatives of civic society. One critical condition for this DC capa-
bility is an understanding of what different kinds of coalition (ideological
coalition; issue-specific coalition etc.) can do in different kinds of negoti-
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ation situations. Another crucial condition is a comprehension of what
the DC itself can, and cannot, do to make a coalition take care of its
own concerns and defend or promote its own interests in the climate
talks. Programmes of capability training must, hence, put an emphasis
on demonstrating the instrumentality of coalition in negotiation for
DCs. Capability training should be supplemented by capacity support to
coalition-building directly. Part of the assistance from OECD countries
and other sources should be reallocated to prop up DC coalitions in
order to make them more effective. Such aid could, for instance, consist
of resources to support general administrative tasks, circulation of crucial
information amongst coalition members or the holding of workshops in
preparation for sessions in the climate talks. Capacity-building efforts
could make it possible to recruit climate and negotiation experts to a sec-
retariat serving the coalition.

Facilitation is a third main strategy to enhance the negotiation strength
of weak countries. The purpose of other approaches (capacity-building,
capability training and coaching) is to increase the ability of a weak coun-
try to manoeuvre in the demanding and highly constraining environment
represented by an unfolding, complex, multilateral negotiation. The logic
of facilitation is the opposite; to modify a demanding environment of
weak parties.

Understood in this general way, facilitation is by no means an innova-
tion in international negotiation or organisation. For example, a recur-
rent request for facilitation put forward by DCs at many international
conferences is to keep the number of parallel meetings down as far as
possible in order to make it easier for countries with very small delega-
tions to participate effectively in the negotiation. However, facilitation
measures have been easier to ordain or recommend than to implement
successfully. The case of restrictions of parallel meetings is instructive.
In a complex negotiation like that on trade or climate change, process ef-
fectiveness may require not only parallel but also small, restricted negoti-
ation groups working at private meetings. Although it is highly unfair for
weak countries that are excluded from restricted meetings, the leading
countries do not easily abandon this process organisation. It is impossible
to conduct complex multilateral negotiations in only plenary negotiation
bodies including all formal participants, like for example the formal COP
meetings in the climate talks. Smaller negotiating groups are needed to
address important sticking points or to assess particularly complicated
stumbling blocks. Smaller negotiation groups typically possess a higher
concentration of knowledge than a larger group of countries and also
have a larger capacity to act more flexibly than a large coalition of states
like the Group of 77. One type of solution might be a flexible representa-
tion system letting a limited number of especially interested or competent
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Group of 77 countries participate in a particular restricted meeting. How-
ever, although facilitation stands out as a promising approach to enhance
the actor performance and influence of DCs in the climate talks, this
strategy needs to be designed and carried out with the utmost sensitivity
to the political realities of the unfolding climate negotiations. Attention
should always be given to the constraints and possibilities of the current
process stage. Facilitation may possibly include elements of process de-
sign, which is different from structural reform. Furthermore, facilitation
should not be employed as a separate strategy but should be integrated
in a broader, comprehensive programme of assistance to DCs.

Coaching of disenfranchised countries contains certain important pos-
sibilities but is probably unrealistic. The whole point of a negotiation is
that the parties involved discuss an issue with one another and look for
as favourable an agreement as possible, or at least an accord that they
can live with. A government negotiating climate change, or any other
issue, must have optimum autonomy to make its own assessments and
decisions. It is possible for the government to get information and other
resources from external sources, but it needs to be in complete control of
its own actions in the negotiation process. However, as far as some disen-
franchised countries are concerned this autonomy requirement has to
be related to another principle: that of active participation and influence
in the negotiation. Full control over negotiation performance has little
value if it does not lead to meaningful negotiation performance.

The essence of coaching is that the international community offers neu-
tral negotiation experts (guides) who could participate in the work of the
delegation of a disenfranchised country. Naturally, these guides should
not be given authority to take formal decisions in the unfolding negotia-
tion process. Nevertheless, they could possibly be given a mandate to act
on behalf of a weak country in some negotiation situations when domes-
tic negotiators display very limited capacity and performance capability.
This predicament does not necessarily mean that the weak country con-
cerned has poor diplomats in a general sense in its delegation. Imagine,
for instance, a negotiation session in the climate talks going on in Gen-
eva. A given DC has a small permanent delegation in Geneva whose job
is to cover all international negotiations going on this UN city. The head
of delegation is a former surgeon-general who is a specialist in the issue
area that is most important to the DC concerned, which is AIDS. The
surgeon-general is an effective negotiator in the World Health Organiza-
tion but not in the WTO or in the climate talks, where he lacks exper-
tise. Under these circumstances it is possible that the negotiation strength
of the DC can be enhanced in the climate area with the help of a knowl-
edgeable external coach recruited, say, from a “roster’ of experts kept
and continuously updated by a UN institution. One role of the coach
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would be that of an adviser to the head of delegation. However, a coach
might also have a more active role at the negotiation table. He or she
could take the floor in certain situations when argumentation requires a
profound knowledge of issues addressed in the discussions. Such situa-
tions may particularly occur when the dominant pattern of interaction
can be described as issue clarification or substantive problem-solving.
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Toward inclusion and influence:
Strategies for enfranchisement

Jessica F. Green

Introduction

The 1992 Rio Summit was a landmark event for sustainable development
governance for a variety of reasons. In addition to the legal agreements —
the Convention on Biological Diversity, the Framework Convention on
Climate Change and the Convention to Combat Desertification — an
important normative shift took hold, emphasising the need for greater
inclusion of the developing world and of civil society in addressing the
challenges of sustainable development. Despite the commitment to par-
ticipation elaborated in the Rio Summit and many subsequent agree-
ments, 15 years later there is still much progress to be made in the en-
gagement of the developing world and civil society.

This volume has elaborated some of the persistent obstacles to enfran-
chisement, identifying two main themes that characterise the difficulties
developing countries and non-state actors encounter in their efforts to
influence the policy-making process. First, and not surprisingly, capacity
remains a serious challenge. For representatives of developing countries,
the lack of human and financial resources is a persistent problem. This is
often exacerbated by a lack of instructions from developing country cap-
itals, which leaves diplomats on their own to develop a negotiating posi-
tion, as well as strategies for achieving their goals. In environmental
and sustainable development matters, developing country diplomats
often find themselves negotiating with technical experts from developed
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countries. This uneven match of knowledge and tactics generally favours
the developed world.

These and other capacity issues are further exacerbated by the work-
ings of the policy-making process. Most policy processes are both com-
plex and continually in flux; following even one of them is a difficult and
demanding task. Following many may be impossible for a small or under-
staffed ministry. Even with adequate training, staff, knowledge and expe-
rience, some policy processes related to sustainable development, partic-
ularly those outside the ambit of the United Nations, may not facilitate
developing country influence.

Civil society actors often face the same capacity problems, though they
may be even more pronounced in small, grassroots or informally consti-
tuted organisations. Of course, there are many different types of CSOs,
and the large Northern-based NGOs tend to have little problem in partic-
ipating in policy-making. However, the UN system has been slow to dis-
tinguish between these very different types of civil society actors, thus
creating confusion and further objections to enhancing non-state partici-
pation. Why should large NGOs, which are often already serious players
in policy discussions, be given more access and potentially more influ-
ence? This volume emphasises the different challenges faced by different
types of non-state actors, underscoring that one size will not fit all when it
comes to proposing measures to promote enfranchisement.

In this light, the second part of the book provides examples of how
different actors have attempted to overcome obstacles to engagement,
and enhanced their participation and/or influence in different sustain-
able development regimes. It offers a variety of tactics and strategies
to be used in the face of different structural and capacity constraints to
enfranchisement.

In chapter 6, Kevin Gray examines the participation of civil society in
the proceedings of the World Trade Organization. Noting the tradition-
ally closed nature of the organisation, Gray points out that civil society
actors have been both innovative and persistent in creating institutional
pathways for engagement. Although the WTO is not subject to any pre-
scribed rules regarding its relationship with civil society, it has, in the re-
cent past, accredited NGOs to attend ministerial meetings and to engage
with the secretariat through symposia and briefings. There are still very
limited provisions allowing for direct civil society participation in WTO
operations, but one area where civil society has made marked progress
is in the dispute settlement mechanism. Although, as Gray points out,
the use of amicus briefs submitted by non-state actors is not explicitly
permitted under the rules of the Dispute Settlement Understanding, civil
society actors have used the lack of rules as an entry point for their views.
The Appellate Body has begun accepting unsolicited briefs and thus
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transformed this conduit to the WTO, rendering it an acceptable means
for receiving civil society input. Gray’s chapter is useful in demonstrat-
ing that participation must be the first step toward engagement, and illus-
trating how the creation of new institutional pathways can facilitate this
process.

Herman demonstrates in chapter 7 that creating new non-institutional
pathways is an effective way of not only gaining access but also exercising
influence in international policy-making. The Financing for Development
process effectively shifted the institutional venue for discussing inter-
national finance issues from the Bretton Woods institutions to the UN
system. This was a key component of developing countries’ success. Not
only were they able to shape the agenda of the discussion, but they were
also able to bring a diversity of stakeholders to a new, relatively flexible
forum, one where the possibility of political commitment (not just agree-
ment) was considerably higher. Because the negotiation of text was post-
poned for as long as possible, political differences were debated in infor-
mal roundtables. These discussions were documented by designated
facilitators, whose job was to produce a compromise text, taking in all
points of view. In a sense, Herman’s message is a simple one: innovation
can be a key factor in engagement. New venues, new formats and new
mechanisms for discussion were all ways to help give developing coun-
tries more influence over the shape and outcomes of the discussions
about financing for development.

In chapter 8, Pallemaerts also examines the role of innovative prac-
tices. His analysis of the Aarhus Convention of the Economic Commis-
sion for Europe demonstrates that new institutional pathways are be-
ing created to promote the enfranchisement of civil society. The Aarhus
Convention is the first multilateral treaty on the environment which im-
poses obligations on states with respect to their citizens. The convention
articulates a detailed system of individual environmental rights; although
it is a regional agreement, its implementation is already having a consid-
erable impact on national systems of environmental law and adminis-
trative practices in many countries. For example, Pallemaerts notes that
UNE-P is re-examining ways to implement Principle 10 of the Rio Decla-
ration, which affirms the need for public participation in a diverse num-
ber of areas. In addition, in its proposed guidelines for public participa-
tion in other international forums, the Aarhus Convention is poised to
have an even larger effect on international governance for sustainable
development.

Finally, in chapter 9, Sjostedt takes up the challenge of promoting
greater influence of developing country delegates in the climate change
regime. He argues that enhancing actor capability — how an actor actually
performs in negotiations, as opposed to its capacity to perform — should
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be a key strategy in promoting developing countries’ enfranchisement in
the climate negotiations. He also asserts that understanding the different
process conditions that comprise negotiations is a key component of
designing effective enfranchisement strategies. Specifically, he outlines
five patterns of interactions that are part of the negotiating process:
issue clarification, substantive problem-solving, bargaining, final decision-
making and debate. Since the ability to undertake meaningful actions in a
given negotiation situation is a basic requirement for actor capability, en-
hancing capability must focus on these five types of interactions and ac-
knowledge that performance requirements may vary considerably across
different patterns of interaction. Traditionally, debate is the easiest and
most accessible to all; issue clarification and problem-solving are gener-
ally the most demanding for developing countries.

To a great extent exercising influence in the climate change process has
been a “knowledge game” with deep involvement of scientists in the In-
tergovernmental Panel on Climate Change, as well as in national delega-
tions. Countries with only modest ‘‘scientific resources” have had great
difficulty in making meaningful contributions to the ‘“knowledge game”.
In terms of problem-solving, influencing the discussions requires not only
a profound understanding of the technicalities of the climate issues as
such, but also depends on a deep comprehension of the negotiation pro-
cess. Sjostedt’s proposed empowerment approaches, which are detailed
in the following section, have to take into account these five stages of
the negotiation process, and that each situation will call for enhanced ca-
pacity in different stages of the process.

Strategies for enfranchisement

The following section offers a brief overview of some of the lessons to
be gleaned from the case studies in the second half of the book. Taken
together with the obstacles identified in the first half, it offers the follow-
ing recommendations for promoting enfranchisement in sustainable de-
velopment governance.

Developing countries

Voice

As explained earlier, participation is the first step in engaging disen-
franchised actors. This means that actors must have access to policy
discussions and the information required to understand and to monitor
these discussions, and have some degree of voice in them. This basic level
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of participation can be achieved through both institutional and non-
institutional pathways; however since developing country negotiators are
agents of the state, proposals to enhance their participation are focused
on institutional pathways — ways to improve their voice via modes that
are sanctioned by international processes and organisations. To achieve
this goal, the following proposals are offered.

Halt negotiation proliferation

The rapid growth in international meetings surrounding issues of sustain-
able development puts additional strain on what are generally scarce hu-
man and financial resources. Treaty negotiations, subsidiary bodies and
ad hoc working groups are just some of the meetings that require state
participation, which in turns means preparation, allocation of human re-
sources and travel to meetings. Back-to-back scheduling of meetings
could, at the very least, reduce travel costs, but ultimately reduction of
the number of inter-governmental meetings will be required to lessen de-
mands on developing country negotiators. Moreover, as Gupta points out
in chapter 1, “the law on the climate change is continuously being re-
vised, and not just at discrete moments such as at the negotiation of the
convention and the protocol”. Thus continuous attention to the policy-
making process is required; again, this fact bolsters the argument that
halting negotiation proliferation would go a long way toward easing de-
mands on the diplomats of the developing world.

Another proposal to lessen negotiation fatigue is to halt the renegotia-
tion of text — a frequent occurrence when there is a lack of consensus or
willingness to move forward. This could be achieved through a special-
ised commission to codify principles so that they are not reinterpreted
and renegotiated in different processes. It is worth noting that some
forums, such as the Commission on Sustainable Development, do indeed
defer to agreed language. This, however, can lead to another dead end;
simply reciting previously decided text in a new forum does not consti-
tute forward progress.!

Change the make-up of executive bodies

Herman’s analysis of the Financing for Development (FfD) process
underscores the recognition by the International Monetary Fund and the
World Bank that developing countries need more voice and representa-
tion in decision-making processes that affect them. At the same time, the
political reality of this proclamation is that some of the smaller developed
countries would have to step aside to allow more developing countries
seats on the executive boards of these institutions. Although this pro-
posal has yet to be implemented, the FfD process was able to raise the
issue as one that needed to be addressed. As Herman notes, “It is impos-
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sible any longer to justify the informal arrangements by which a Euro-
pean is always elected managing director of IMF and a US national
always heads the World Bank.”?

Improve the workings of the G-77

Despite being one of the main engines of a unified developing country
perspective, the G-77 is a very small administrative organ. It has a small
staff in New York and Geneva, and small chapter offices in Rome, Nai-
robi, Geneva and Vienna. Greater support for these offices would not
only provide more staff but, more importantly, greater coordination be-
tween the offices. For example, the New York and Geneva offices have
different chairs, and there is minimal coordination between them. Better
communication between these offices could promote the circulation of in-
formation among them on various inter-governmental processes to craft
positions that are coherent across issues. Stronger organisation of the G-
77 can only enhance its ability to set forth positions in a myriad of inter-
national forums.

Greater use of regional forums

Although the G-77 has proven an important vehicle to ensure that the
voices of developing countries are heard, irrespective of their differences
in capacity, other institutional pathways can also achieve this effect. Ex-
panding the use of regional forums is one way to increase the opportuni-
ties available to developing countries for pursuing their agendas. In this
way, the same issue will be taken up in different processes. In addition
to improving developing country participation through more institutional
pathways to the same discussion, simply expanding the number of forums
will also go a long way to improving developing country voices. Although
some might criticise this approach for creating redundancy and overlap, it
gives greater opportunity for discussion, and may allow circumnavigation
of political obstacles that impede dissension in their forums. In addition,
coordinating positions among developing countries before they move to
the multilateral arena allows issues to be discussed informally and con-
sensus to be reached before the pressures of drafting a text. This is not
to say that there will always be uniformity of views among developing
countries, but to the extent that there is a consensus among some subset
therein, opportunities to coordinate and develop joint positions can help
increase voice.

Create ““defensive power” through negotiating blocs and ‘““offensive
power”’ through like-minded groups

As indicated by the discussion above, the G-77 is an imperfect instru-
ment, particularly on the micro level, for the empowerment of smaller
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states. However, in considering strategies to ensure the participation of
developing countries at the international level, negotiating blocs such as
the G-77 can be a useful starting point. They can provide resources and
information to “lonely”” and inexperienced diplomats, who may lack the
capacity, training or simply the person-power to participate in all of the
discussions at a given meeting.?> On the opposite side, like-minded states
can align themselves around a specific issue, and may be able to leverage
greater influence. For example, Benin, Burkina Faso, Chad and Mali
joined together and enlisted the aid of a number of NGOs to put the
issue of American cotton subsidies on the map in the WTO negotiations.
The $3 billion subsidising cotton farmers in the United States renders
African cotton producers unable to compete with low US prices, they
asserted, and was crushing their already feeble industry. Although they
were unsuccessful at getting developed countries to reverse their subsi-
dies, this like-minded group was effective in putting the issue of cotton
subsidies on the agenda, and transforming the issue into a symbolic dis-
cussion about the extent to which the Doha Round was focused on the
poor.

Power

Although the recommendations listed above are an important first step
toward enfranchising developing country voices in international policy-
making for sustainable development, they must be accompanied by ef-
forts to improve their influence in these discussions; that is, to restructur-
ing the balance of power between developed and developing countries.
Of course, the line between enhancing developing country voices and ef-
fecting greater influence may be blurry at times. For example, improving
support for the G-77 can certainly help them insert their views into more
sustainable development-related processes, but in the end a stronger G-
77 secretariat may have more staff and resources to consult with mem-
bers, develop proposals and cultivate alliances. The net result would
be greater influence. Thus, the recommendations below are principally
aimed at improving developing country influence, but at the same time
acknowledge that the distinction between voice and influence is not al-
ways clearly delineated.

Create new forums for negotiating issues

As suggested in the recommendations above, using regional meetings as
a way to enhance interaction, develop positions and cultivate consensus
or proposals on particular topics is a first step to improving voice. Creat-
ing new forums or moving existing discussions to different ones is another
way to achieve this end. As demonstrated in the FfD process, shifting dis-
cussions about economic policy from the international financial institu-
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tions to the United Nations was an important tactic in recalibrating the
power dynamics on development policies. Despite the limited power of
the CBD’s Working Group on Article 8j, the forum change has had a
similar effect — engaging indigenous actors where it was not possible in
the trade regime.

Although the tactic of changing forums was recognised as a potentially
effective one for enfranchising developing countries, it was also noted
that this might be the case because the institutions are themselves disen-
franchised from the larger multilateral system. That is, although the FfD
process may be counted as a success in terms of the process of engaging
developing countries — affording them both voice and significant amounts
of power (particularly in relation to similar discussions within the interna-
tional financial institutions) — success in terms of measurable outcomes
has yet to be demonstrated. In fact, as Herman notes in the conclusion
of his chapter, this is now the main test for the FfD. The underlying as-
sumption here is that despite moving this process from one forum to
another, the power to impact on outcomes still rests with other multilat-
eral institutions. Although this may seem to be beyond the scope of this
project, it is quite germane. Eventually, full enfranchisement must occur
across multilateral institutions; otherwise, the potential to relocate deci-
sion-making to less hospitable venues will always exist.

Better instruction from capitals

There is consensus that the lack of capacity among many developing
country delegates is often exacerbated by a lack of clear instruction or
established negotiating position from the capital. Though this link is well
understood, it is less clear what measures should be taken to remedy it.
One recommendation is to encourage states to promote greater continu-
ity of diplomats on specific portfolios. Frequent changes not only demand
that newly assigned diplomats assimilate large amounts of information in
short periods of time, but also undermine a sense of history of negotia-
tions within a particular area or regime.

In her discussion of developing country engagement in the climate
change regime, Gupta cites the “hollow negotiating mandate” as a key
obstacle to developing country power. That is, developing countries may
be unsure which ideology should underpin their policies and how to in-
corporate the many aspects of sustainability into this viewpoint. More-
over, she points out that the agenda is often set in the developed world.
This may result in failure to engage fully in discussion on the national
level in the developing world, since many issues are not necessarily per-
ceived as a priority. These problems, in addition to a number of others
that occur on the national level, give rise to a hollow negotiating man-
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date: “‘a bare skeleton of ideas that leans heavily on the national position
in other areas”.* Better instructions from capitals must begin with a clear
understanding of the hollow negotiating mandate and be followed by
efforts to overcome it, such as those set forth here.

Extensive consultation and exchange of views before drafting

Similar to the idea of facilitation, extensive consultation before the draft-
ing of any text has been identified as a successful institutional pathway
for developing country influence. In this way, both developed and devel-
oping countries can exchange views and move toward consensus (or a
mutually agreeable outcome) without the political constraints of a nego-
tiating environment. Certainly, there may be other political constraints,
but this type of exchange facilitates not only consensus but also a final
agreement to which countries are more fully committed.

Flexibility and ambiguity

In addition to informal consultation and exchange of views, more gener-
ally flexibility in the process and its goals can be a key element in keeping
communication lines open in the face of potentially controversial topics.
For example, the recommendation above underscores the merits of infor-
mal discussions to build consensus and commitment before the drafting
process begins. In instances where there is a lack of consensus, diplomats
often stall for time or recycle previously agreed-upon language. This is
a waste of time, energy and funds and may yield little or no forward
progress. Instead, flexibility and open-endedness can avoid the traps of
“premature specificity”’ that can put parties and other stakeholders on
the defensive.® Flexibility has the advantage of building on the momen-
tum of sympathetic parties as consensus is being developed; this tactic is
also important for involving multilateral institutions. Flexibility can also
be construed as the ability to move policy discussions from one forum to
another, or between forums. This fluidity can also help reconfigure con-
straints in the debate.

More effective use of regional meetings for coordination and advocacy

Just as the use of regional forums can help enhance developing country
voices in international policy-making, so too can it improve their level of
influence. Regional forums can provide an additional space for discussing
specific issues; they can also allow developing countries to coordinate po-
sitions before taking them to the international level. Regional meetings
can serve as a useful venue for setting the agenda for global meetings,
as was the case with the World Summit on Sustainable Development.
Finally, inter-regional meetings such as those between the European
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Union and the African, Caribbean and Pacific (ACP) countries can facil-
itate North-South dialogue, again without the constraints of a negotiating
atmosphere. In addition, the European Union provides funding for ACP
countries to meet among themselves.

Capacity-building and coaching for specific, recurring types of
interactions

In his analysis of the empowerment of developing countries in the climate
change talks, Sjostedt points out that negotiations entail five types of
negotiation games, and that meaningful participation requires developing
capacity and capability in all of them. These five different patterns of
interaction — issue clarification, substantive problem-solving, bargaining,
final decision-making and debate — mean that capacity-building efforts
must acknowledge that performance requirements will vary by pattern,
and may change during the course of an evolving negotiation. Thus,
capacity-building efforts should be closely targeted to each of these dif-
ferent patterns, and to developing an understanding of what types of ne-
gotiation outcomes correspond to which pattern of interaction. For exam-
ple, the creation of consensual knowledge, which serves as the basis for a
future course of action, often takes place through the process of issue
clarification. In the climate change talks this was a ““‘knowledge game’,
with deep involvement of scientists in the Intergovernmental Panel on
Climate Change”.® Therefore, in this example, capacity-building might
be focused on developing country scientists and institutions to enhance
their participation, a topic that Chambers raises in chapter 4.

When capacity-building is not possible or practical, “visiting” experts
can also help boost developing country influence. Along these lines, ex-
perimenting with the use of coaches is recommended. Countries could
compile and maintain a roster of experts on specific issues who could
advise delegations during negotiations. Coaches or guides could provide
neutral negotiation support. They could be especially useful, for example,
in instances where diplomats are called upon to participate in negotia-
tions beyond their expertise, or that require in-depth scientific knowledge
which they may lack. This has already happened in a number of limited
occurrences. The Foundation for International Environmental Law and
Development (FIELD) has sat on a number of developing country dele-
gations in the climate change negotiations, notably the Alliance of Small
Island States (AOSIS). In this capacity, FIELD lawyers assist by ““provid-
ing briefing materials on the legal and political issues at stake, informing
and training AOSIS members between negotiating sessions, assisting
with the drafting of submissions and interventions, supporting delega-
tions during the negotiations, and, when requested, intervening on their
behalf”.”
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South-South technical cooperation and consultation

Though it was acknowledged during the course of the project that there
is no agreed-upon definition of the global South, at the same time many
agreed that it is an empirical reality. The developing world, state and
non-state actors alike, experiences marginalisation and a lack of influence
in global policy-making. In this sense, close collaboration between civil
society actors from the developing world and state actors is a way to pro-
mote mutual empowerment. Technical cooperation provided by civil so-
ciety actors can enhance knowledge and strengthen negotiating positions.
At the same time, increased interaction between the two groups pro-
motes greater exchange of views and increases the voice (if not the influ-
ence) of civil society actors in the formulation of developing country po-
sitions and strategies. Finally, enhanced technical expertise of developing
country actors helps to address the imbalance of knowledge when experts
negotiate with diplomats.

Not only can civil society and other actors offer technical cooperation,
but they can also legitimise developing country negotiating positions.
Through consultation with non-state constituencies, developing country
governments can demonstrate that they have (at least) considered a vari-
ety of viewpoints in formulating their positions. Pressure from non-state
actors can force states to invest more time and effort in deliberations over
their position, thus lessening the trap of the “hollow mandate” described
earlier. That is, civil society and other non-state actors can either facili-
tate through cooperation, or force through confrontation, governments
to expend time and energy in considering the policy problem before
them.

More input into the creation of scientific knowledge and consensus

As noted in Sjostedt’s discussion of the climate change regime, much in-
fluence lay with those who could shape the scientific knowledge feeding
into the decision-making process. As Chambers notes, the underrepre-
sentation of developing country scientists in the IPCC, and in other inter-
national networks that promulgate the creation of consensual knowledge,
raises legitimate concerns about the extent to which this knowledge is
globally consensual. Thus, an important avenue for increasing developing
country influence is enhancing their involvement in shaping global scien-
tific knowledge. There are several reasons why this is the case. First, in-
volving developing country scientists in global scientific networks (partic-
ularly those based in the developing world) is an important part of their
professional development and, in turn, of increasing the research and
teaching capacity at the national level. Second, developing country
participation may increase legitimacy of the knowledge generated, both
on a global and a national level. Nationally, policy-makers may be
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more likely to take note of scientific knowledge created by one of their
own. Finally, some advocates, particularly from the developing world, ar-
gue that greater participation of the developing world in the international
scientific community would result in different scientific priorities.®

To ensure greater participation of scientists from the developing world,
there must be greater capacity at the national level to produce and train
these actors. Chambers recommends creating graduate programmes in
the methodology and processes of conducting interdisciplinary scientific
assessments, and greater incorporation of traditional knowledge into sci-
entific assessments and globalised science to help insert a developing
country perspective. This will require greater formalisation of traditional
knowledge forms. To bridge scientific information and the policy process
better, capacity development for policy-makers should focus on how to
use science, understand risk and uncertainty and use assessments in their
work.

Facilitation in negotiations

Another suggestion to empower developing countries is ‘““facilitated ne-
gotiations” to reduce the constraints on them. Instead of enhancing the
capacity of developing countries to improve their performance, facilita-
tion aims to loosen the constraints of a demanding negotiating environ-
ment. One example is the repeated request from many developing coun-
tries to hold the number of parallel sessions to a minimum so that those
with small delegations can attend all of the meetings. Another example
would be to reduce the number of negotiating parties, so that particularly
contentious issues can be discussed in a less politicised way, perhaps
through a temporary and flexible representation system. This concept is
not a new one. Yet when conceived as a strategy to promote substantive
debate in a way that developing countries may perform better in spite of
capacity constraints — rather than as a way to expedite a decision — facili-
tation can be understood as a useful tool for promoting influence.

Leadership

Although leadership cannot substitute for an absence of power, effective
leadership can help developing countries “punch above their weight”.®
That is, there are circumstances under which developing country missions
may be able to exercise considerable influence, despite past marginalisa-
tion. Generally, this level of influence requires that the negotiator have
the backing of his or her ambassadors as well as of the capital. Once this
support is in place, or perceived to be by other negotiators, developing
country leaders may be able to negotiate deals more effectively. Thus it is
not simply the effective leadership of developing countries but the percep-
tion of leadership that can help empower developing country delegates.
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Civil society and other non-state actors

In his response to the report of the Cardoso Panel, UN Secretary-
General Kofi Annan illustrates the political difficulty of engaging a vari-
ety of non-state constituencies. He stresses that ‘“‘the United Nations
should become a more outward-looking organisation, making more of its
role as a global convener of diverse constituencies ... facilitating their in-
put into relevant debates of global significance can only enhance the
quality and depth of policy analysis and actionable outcomes”.'® At
the same time, the Secretary-General’s response highlights that “it is
important to stress that the United Nations is and will remain an inter-
governmental organisation at which decisions are taken by its Member
States”.!!

Thus the recommendations outlined below aim to tread between these
two constraints: on the one hand, enhanced participation must be mean-
ingful, improving both the voice and the influence of these constituencies.
On the other, in order to be implemented these changes cannot be per-
ceived as supplanting state involvement. Enfranchising civil society and
state representatives from the developing world represent two distinct, but
equally difficult, challenges. The recommendations below offer some first
steps toward a much larger project which has been elaborated by many,
including the Secretary-General, to reconceptualise global governance
to include non-state constituencies from the transnational to the local
levels.

There are a number of institutional pathways for non-state input into
policy-making processes. Indeed, many of the Cardoso Panel recommen-
dations focused on this aspect of participation. Thus the recommenda-
tions begin with suggestions on how to improve official avenues for en-
gagement through institutional pathways, both to improve their levels of
participation (voice) and to enhance their influence in policy discussions
(power). Additionally, enhancing the power of non-state actors does not
mean that their input should be on a par with nation-states, nor that
those non-state actors already deeply engaged in policy debate should
be granted further privileges or power. Rather, enhancing power is about
levelling the playing field between all non-state actors; none should be
significantly more influential, since all are equally unaccountable. This is
particularly important given the current imbalance in the participation
and influence of civil society and other non-state actors from the devel-
oped and developing worlds. Second, as a pre-emptive rejoinder to those
who object to the idea of increasing the say of non-state actors, both par-
ticipation and influence of these actors is absolutely critical, not only to
solving the complex problems of sustainable development but also to
maintaining the legitimacy and credibility of the multilateral system.
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Voice

Expanded, simplified accreditation processes
One of the main focal areas of the Cardoso Panel was on ways to im-
prove the accreditation process for civil society actors. They made sev-
eral suggestions, including consolidating fragmented processes into one
centralised procedure (proposals 19, 20 and 21); focusing on reaching
out to different constituencies through a variety of forums (proposals 2,
5, 6 and 9); and making changes in UN staffing and management to sup-
port these innovations (proposals 24, 25 and 28). The Secretary-General,
in turn, supported a number of these proposals.'? Changing the accredi-
tation process is thus the first step in easing entry barriers to participa-
tion, particularly for non-state constituencies from the developing world
for whom extensive accreditation procedures can be particularly onerous.
Another option for amendments to the accreditation processes can
be drawn from the Aarhus Convention, which allows all “‘relevant non-
governmental organisations, qualified or having an interest in the fields
to which the Convention relates”, to participate in the proceedings of
any meeting, unless at least one-third of the parties present object.’® In
essence, this loosens the accreditation process even more, allowing all
those non-state actors who wish to observe the proceedings to do so, pro-
vided that they notify the secretariat. In the case of the Aarhus Conven-
tion, this practice also extends to members of the public who wish to ob-
serve. While this latter practice may be too problematic in a larger global
meeting, the former is a viable proposal. Despite concerns that such a
permissive practice would flood the meeting halls this has not proven to
be the case.'*

Amending rules of procedure

As noted earlier, of those NGOs that do participate in inter-governmental
proceedings, many complain that the quality of their input is limited by
the rules and informal practices of the meeting. As such, a number of
proposals were made to amend them to allow more opportunity for input
by non-state actors. Some of these suggestions are drawn from the rules
of procedure of the Aarhus Convention. First, take speakers in the order
they raise their flags, instead of relegating non-state interventions to the
last few minutes of discussion. The Aarhus rules of procedure state that
this practice should be the norm, though the chair may choose to call
upon parties before observers at his or her discretion.’> Second, allow
non-governmental actors to observe the meetings of the bureau and be
named as friends of the chair. Third, allow communications from the
public and observers to trigger compliance mechanisms. This is another
innovative practice of the Aarhus Convention worthy of note.!® This
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practice may not be appropriate for those agreements where non-compli-
ance brings sanctions, but it is a way for non-state actors to get their
views on the record.

Institutionalise funding

Funding is another major factor in determining the participation of civil
society and other non-state constituencies.!” The limited budget of CSOs,
particularly small groups, is a considerable impediment to their participa-
tion; this problem has been widely acknowledged. The Secretary-General
has proposed creating a new trust fund to support the participation of
non-governmental actors from the developing world.'® This is an impor-
tant start. Yet more steps should be taken to institutionalise funding for
non-state actors from the developing world. Other proposals that could
help address this problem could be to institutionalise funding within the
inter-governmental process. For example, the Climate Action Network
suggested that a portion of the monies that host countries contribute to
support the Conference of the Parties of the FCCC be earmarked for
travel costs for civil society from the developing world. The Aarhus Con-
vention has taken a similar approach, where funds to support CSO par-
ticipation are provided by member governments and apportioned
through the secretariat.'®

Coalition and policy coordination
There are two primary strategies for coordinating activity among civil
society actors that have proved effective in exercising voice in various
multilateral discussions. First, as demonstrated by NGO networks in-
volved in the FfD process, coordination can be an important tool for
targeting one message and elaborating on it through a variety of actors.
In this instance, several NGO networks converged in their views and
together elaborated a ‘‘detailed critique of the dominant Washington/
Monterrey Consensus and various aspects of neo-liberal approaches to
development”.?° Thus it was a key tactic in promoting coherent input
into the negotiations and pre-negotiations consultation processes.
Second, coalition coordination can be an important tool for self-
regulation. The European ECO Forum, active in UNECE’s Aarhus pro-
cess, has been an important umbrella group which has engaged very
effectively with the secretariat. Moreover, as an informal but widely rec-
ognised liaising point between environmental citizen organisations and
the Aarhus secretariat and negotiations, it has gained credibility and
legitimacy from both sides. Its membership is open to whoever wishes to
join, and it has been characterised as “‘self-policing’, again reinforcing its
perceived legitimacy from both sides. The ECO Forum was the recipient
of funding from member governments, which in turn enabled greater
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participation in meetings and negotiations.?! Both of these aspects of co-
alition coordination, it should be noted, are important ways to improve
exchange and communication with secretariat staff, which can be an im-
portant tactic for influencing discussions.

Linking local and transnational civil society actors

The discussion of the impacts of transnational advocacy networks
abounds in the academic literature.?? The case study of the FfD process
adds yet more evidence for this strategy of enfranchisement. It can be
an important strategy for gaining credibility and legitimacy within policy
discussions for those civil society actors participating, and can demon-
strate the backing of local and grassroots groups, social movements
and other non-state constituencies. Moreover, such linkages can promote
influence through non-institutional pathways. As Foster points out in
chapter 2, the Mexican host NGOs at the Financing for Development
Conference in Monterrey, Mexico, did an effective job of reaching out
to domestic media and raising concerns about the social and economic
effects of globalisation.

“Technical teams” to interpret proposals and decisions for non-expert
civil society actors

In the campaign against the Free Trade Agreement of the Americas, a
transnational coalition of civil society actors used their ‘“‘insider” mem-
bers, those with expert knowledge, who were often serving on delega-
tions, to relay information about the progress of the discussions and the
potential consequences of various proposals.

Increased involvement with parliamentarians

In some senses, engaging with elected officials at the national level is an
obvious avenue for civil society to voice its opinions. Civil society pres-
sures elected officials to adopt its position, and then because it has drawn
attention to the issue and mobilised constituencies, these officials may be
compelled to take these positions as their own. However, parliamentar-
ians should also be viewed as a potential conduit for civil society voices
at the international level; this is especially the case in those regimes that
still have relatively restrictive rules with respect to the access of non-state
actors’. Rather than a combative relationship, where civil society pres-
sure compels parliamentarians to adopt its position, civil society actors
should examine the potential for collaborative relationships. This can be
viewed as a coalition-building process, where parliamentarians reinforce
the strength of their views through broad coalitions between government
and civil society.
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Power

Extensive consultation and exchange of views before drafting

This strategy was highlighted as an effective one for developing country
actors in the FfD process, and has proven similarly useful for civil society
actors in the Aarhus Convention. Several participants involved with the
Aarhus process described the involvement of the European ECO Forum,
an informal umbrella group of environmental organisations. Its participa-
tion has been a particularly useful way to channel the views of a number
of organisations to the parties and the secretariat. Even in times of dis-
agreement, this has fostered trust and a sense of bottom-up legitimacy
to the process. Importantly, these environmental citizens’ organisations
(ECOs) were involved at very early stages of the negotiations process,
which ensured that preliminary draft decisions addressed almost all the
issues considered relevant by participating ECOs.?? 1t is important to
note that although this consultative process has intrinsic value, it does
not necessarily lead to identifiable impacts. As Foster notes, “If one of
the marks of successful policy consultation is that the parties can identify
what impact they have had, the FfD follow-up process still has a good
distance to go.”?*

It is also worth noting that in some cases there appears to be a positive
feedback system as the quality of participation improves. For instance, in
the case of the Aarhus Convention discussions, as ECOs perceived that
their input was being taken into account, their input became increasingly
more constructive. That is, when civil society actors feel that their voices
are being heard, they are more likely to respond positively.

Greater use of regional meetings for coordination, advocacy and
exchange

The Johannesburg Plan of Implementation underscored the need for re-
form of the institutional structures that underpin efforts to implement
global policies for sustainable development. As a result of this and other
similar policy discussions, there is increased focus on the potential role of
regional institutions. In terms of enfranchising civil society, regional
meetings can offer the opportunity for building coalitions, networks and
consensus in a smaller arena. Tarrow has noted that international meet-
ings can serve as a “‘coral reef” for civil society actors working on inter-
national policy problems, where they can gather and network.?®> The
same is true for regional meetings. In addition, smaller inter-regional
meetings, such as the EU/ACP sessions mentioned earlier, can foster ex-
change between civil society actors from the developed and developing
worlds.
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Technical cooperation to developing country missions to enhance
knowledge and strengthen negotiating positions

South-South cooperation can work both ways, to help enfranchise both
state and non-state actors of the developing world. NGOs from the devel-
oping world can provide knowledge and expertise, thus aiding states to
develop their positions and represent themselves more effectively. Sec-
ond, greater contact and exchange between the two groups of actors
can only improve the personal relationships that, thus far, have proven
to be a key element in successful lobbying at negotiations. Finally, such
cooperation need not be restricted to the expert communities of the de-
veloping world, but can also include grassroots organisations, social
movements and other “implementing” actors, including business. These
can help provide knowledge of conditions at the subnational and local
levels, key knowledge in understanding the effectiveness of current poli-
cies and in informing the design of new ones.

Greater interaction and influence with other forums working on the
same issues

This is a key issue that was identified by a number of the authors. Em-
powering indigenous peoples through active engagement in the Working
Group on Article 8(j) is an important step in the right direction, but is
not sufficient for ensuring their influence on outcomes of laws and
policies governing traditional knowledge in the multilateral system writ
large.?® This example raises a number of issues that extend beyond the
goals of this volume, but are nonetheless still critical to its success. There
must be greater understanding of the power dynamics between multilat-
eral institutions, beyond the simple recognition that they exist. Further
investigation into this area of enquiry should also examine the different
institutionalised pathways that exist and are available to developing
countries and non-state actors of the developing world.

Regional standards and law-making efforts based on Principle 10

The Aarhus Convention has been highlighted as a potential model for
codifying citizen rights of participation and access to information and jus-
tice. Similar efforts are under way through inter-regional efforts by the
Asia-Europe Meeting (ASEM), which has initiated research on public
participation practices in environmental matters and consistently placed
the matter on the agenda. There are a number of other examples of
guidelines and practices surrounding public participation — in the 1995
amendments to the Barcelona Convention for the Protection of the Ma-
rine Environment, and the African Union’s recent African Convention
on the Conservation of Nature and Natural Resources. The increasing
appearance of procedural rights for public participation indicates the pos-
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sibility of a larger normative shift toward these institutional pathways be-
coming standard. Such a change, though still a considerable way off,
would constitute an important opportunity for enhancing both the voice
and potentially the influence of civil society and other non-state actors.

Coalition-building outside the multilateral process

The previous section discusses how civil society actors can enhance their
voice in international policy-making through closer coordination of coali-
tions. This may also be a viable strategy for enhancing their influence.
Joining civil society actors together under an ‘“‘umbrella” that spans
across myriad issues can be an effective strategy for mobilising large
numbers of people. Although this may often be a temporary confluence
of interests, it can be an important tactic for marshalling media attention,
getting items on the policy agenda or creating norms through voluntary
standards and guidelines.
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