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PREFACE

This book has its origins in an M.L.T. research project that was funded by the
U.S. Environmental Protection Agency (EPA). OQur immediate objective was to
prepare a set of case studies that examined bargaining and negotiation as they
occurred between government, environmental advocates, and regulatees
throughout the traditional regulatory process. The project was part of a larger
effort by the EPA to make environmental regulation more efficient and less
litigious. The principal investigator for the research effort was Lawrence Sus-
skind of the Department of Urban Studies and Planning. Eight case studies were
prepared under the joint supervision of Susskind and the authors of this book.

Studying the negotiating behavior of parties as we worked our way through
an environmental dispute proved enlightening. We observed missed oppor-
tunities for settlement, negotiating tactics that backfired, and strategies that ap-
peared to be grounded more in intuition than in thoughtful analysis. At the same
time, however, we were struck by how often the parties ultimately managed to
muddle through. People negotiated not out of some idealistic commitment to
consensus but because they thought it better served their own interests. When
some negotiations reached an impasse, people improvised mediation. These
disputants succeeded in spite of legal and institutional barriers, even though few
of them had a sophisticated understanding of negotiation.

It soon became clear that the case studies we were developing had a power-
ful teaching potential. The studies provided documented examples of oppor-
tunities and obstacles to negotiation in a variety of regulatory contexts, among
them permitting, enforcement, grant making, and rulemaking. Our pedagogical
goal was twofold: first, to prepare materials that would help environmentalists,
developers, and regulators negotiate more effectively and intelligently; and sec-
ond, to identify for legislators, planners, and managers ways in which laws could
be amended and procedures revised to encourage nonadversarial dispute reso-
lution.

Whether one is locked into a particular dispute or is concerned with broader
policy, a sophisticated understanding of the dynamics of bargaining and negotia-

vii
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tion is essential. This book represents an attempt to teach a structured, analytic
approach to the major issues likely to be encountered when people work their
way through environmental controversies. Qur mode of analysis draws heavily
from decision theory. Other scholars might view this topic from a different
perspective—a psychological approach, to name one. A variety of perspectives
can be valuable, but we are convinced that everyone can benefit from sharper
analytic negotiating skills.

We have taken the original case studies prepared for the EPA, edited them
heavily for teaching purposes, and supplemented them with essays, notes, ques-
tions, problems, additional readings, and descriptions of still other cases. (For
those who are interested, a full version of the cases is available in a book entitled
Resolving Environmental Regulatory Disputes by Lawrence Susskind, Lawrence
Bacow, and Michael Wheeler [New York: Schenkman, 1984].) Although this
book should be of interest to anyone who may someday be involved in an
environmental controversy, it is organized as a self-contained text for a one-
semester graduate-level course in environmental dispute resolution. A course by
that name has been offered by the New England School of Law and M.1. T each
of the past four years. The materials have been revised substantially in that time.
The book is designed to be accessible to students from a variety of backgrounds—
law, planning, management, public administration, and engineering. In fact,
our course has usually drawn a mix of students from such schools and has thus
served as a forum for examination of different perspectives on environmental
problems. Our materials assume no prior training or exposure either to bargain-
ing, negotiation, or environmental policy. Draft portions of the book have also
been used in courses at the University of California, the University of Colorado,
the University of Hawaii, Harvard Law School, and the Harvard Graduate
School of Education. '

Readers will quickly recognize that we believe that, in many instances, face-
to-face negotiation of environmental disputes is more likely than litigation to
produce a fair and efficient outcome that serves the interests of all sides. Yet we
do not view negotiation as a panacea. Through questions and notes, we have
tried to highlight the pitfalls and shortcomings of negotiation as well as the
advantages.- More fundamentally, we believe it is important to understand the
interplay of negotiation and litigation; in many instances, both paths are
followed.

The organization of the book reflects the order in which negotiation issues
arise in practice. The first chapter examines the nature of environmental con-
flict, its sources, its costs, and the frustrating characteristics of litigation that often
give rise to a search for alternatives. The second chapter on dispute resolution
theory introduces the analytic approach to negotiation that is developed in the
remainder of the book; in this chapter, we develop a vocabulary for analyzing
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negotiation problems. Chapter 3 focuses on the first problem that confronts a
prospective negotiator: What are my incentives to negotiate and what are the
incentives of the other parties? This matter of incentives first arises at the start of
bargaining but remains relevant throughout a dispute as the parties continually
assess and reassess the factors that keep them at the bargaining table. Chapter 4
analyzes one of the strongest incentives for negotiation: the prospect of mutually
beneficial gains through joint problem solving. Chapter 5 explores the problems
inherent in resolving disputes that appear to be highly technical; that is, disputes
in which data, modeling, and differing expert opinions lie at the core of the
problem. The next two chapters look at how bargaining and negotiation change
when more than two parties are at the table and at how issues of compliance
affect the negotiation process. Chapters 8, 9, and 10 are devoted to mediation.
They examine the circumstances under which the presence of a nonpartisan
facilitator may help to achieve agreement; they also raise a number of important
questions about the ethical responsibilities of the mediator in an environmental
dispute. Chapter 11 analyzes multiparty negotiation as it occurs at the policy
development stage. Chapter 12 adopts a systemic perspective and reviews at-
tempts to institutionalize negotiation through reforms in a traditional dispute
resolution process. The book concludes with a look at a number of themes that
are touched on but not directly addressed in earlier chapters.

Many people made important contributions to the writing of this book.
Foremost among them was our colleague and friend, Larry Susskind. He took
responsibility for organizing and administering the original research project; he
proposed the idea of a casebook; he patiently reviewed drafts and offered advice
based on his use of the teaching materials; and he gently prodded us to keep the
project on track. We are indebted to him for both his advice and his enthusiasm.

The original versions of the cases that appear in this book were researched
and written by a talented group of students and postdoctoral fellows. The original
research group consisted of Heidi Burgess, David Gilmore, Stephen Hill, Diane
Hoffman, Alexander Jaegerman, Jennifer Knapp-Stump, Mary Lucci, Douglas
Smith, and Timothy Sullivan. The original author of each case is identified
where his or her case appears in the book. We are grateful to Julia Wondolleck
for her permission to use portions of her Grayrocks Dam case. We are also
indebted to our students for their comments on earlier drafts of this book. Our
colleague from the Harvard Negotiation Project, David Kuechle of the Harvard
Graduate School of Education, contributed greatly through additional research
and updating of the Brown Paper case that appears in Chapter 3. Thomas
Schelling of Harvard University generously shared with us some of his superb
teaching materials on bargaining.

We also wish to thank Henry Beal, formerly of the EPA, who helped
initiate the research project that gave rise to this book. The Department of Urban
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Studies and Planning at M.I.T., the New England School of Law, and the
Program on Negotiation at Harvard Law School also contributed institutional
support to this project. Finally, we wish to thank Heather Worrel and Audrey
Latimer who displayed great patience and skill in helping to prepare the manu-
script for publication. ’
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THE NATURE OF ENVIRONMENTAL
CoONFLICT

INTRODUCTION

Not that long ago, most people regarded economic development as the cor-
nerstone of social progress. Industrial expansion, municipal growth, highway
construction, energy development, and mineral extraction were promoted both
as ends in themselves and as the means by which the lives of all members of
society would constantly improve.

In the last two decades, however, public attitudes about development have
changed significantly. People have come to realize that few of the benefits of
development come without significant costs. Many of the same industries that
produce goods and provide jobs also pollute the air and water. Likewise, unregu-
lated urban growth may increase the housing stock but cause urban sprawl and
overload municipal services. The massive federal highway program expanded the
nation’s transportation system, but sometimes it cut into fragile landscapes. In
turn, energy development and mineral extraction have jeopardized other natural
resources. Increasing concern about such impacts has been at the heart of the
environmental protection movement.

The negative consequences of economic development have always been
with us. What has changed, however, has been people’s attitudes about them.
The causes for this emerging environmental consciousness still are not com-
pletely clear. One plausible explanation is that the costs of development, though
substantial, often are long term and cumulative. Hence, it may take years, even
generations, before people can fully appreciate all the impacts of industrial
pollution. Moreover, the consequences of certain kinds of pollution can be
subtle and hard to detect. People failed to oppose the dumping of toxic wastes 20
or 30 years ago, not because they were unconcerned with their health, but
because they had no way of knowing about the long-term hazards.

A second explanation for the protectionist movement is that people’s values

1



2 CHAPTER 1

have fundamentally changed. Social historians might well remind us that the
recent wave of environmentalism did not take shape in an empty sea; instead, it
grew in a turbulent period (the 1960s and 1970s) of political ferment and change.
Thus, some may construe environmentalism as one reaction to excessive mate-
rialism. Others may relate it to a more basic antiestablishment impulse. (For a
summary of the historical forces that underlie the environmental movement, see
Scott Mernitz, Mediation of Environmental Disputes. New York: Praeger, 1980,
pp. 1-22.)

A third explanation for the shift in public opinion focuses on political and
legal institutions. The passage of new legislation and the creation of court prece-
dents have not only empowered opponents of development in specific cases, but
they. have strengthened the environmental movement as a whole. The success
that conservationists achieved in lobbying for stricter water quality regulations in
the late 1960s, for example, contributed to the political momentum that led to
enactment of clean air legislation in the early 1970s.

In short, the recent environmental movement has many roots; the three that
are suggested here simply begin the list. As distinct as these three might appear at
first, they share an important element: they are all grounded in conflict. To the
extent that environmentalism is related to growing awareness of the long-term
impacts of development, for example, some people will suffer such costs more
acutely than do others. The priorities of those who live next to a plastics factory
are bound to be different from those who work in it or buy its products.

Likewise, even though environmentalism may reflect changed social val-
ues, the attitudes of particular individuals and groups may still be in sharp
conflict. Public opinion polls that show increased general concern with protect-
ing natural resources also reveal that views are sharply divided on specific issues
such as balancing the need for national energy independence against protection
of the wilderness. Finally, to the extent that legal and political institutions have
fostered environmentalism, they have always operated in arenas of contention.
Environmental statutes have been enacted only after intense lobbying and heated
debate. Landmark court decisions have been the products of a system premised
on adversary proceedings.

Whatever its roots, environmental conflict has been manifested repeatedly
in a wide range of cases and in a variety of familiar forms. There have been
demonstrations at nuclear power plant sites, court injunctions to prevent federal
funding for highways, objections raised in regulatory hearings to the granting of
discharge permits, and legislative logrolling over tightening or relaxing current
statutory standards.

Conflicts over specific developments or activities often generate significant
costs of their own. When environmental disputes go to court, for example,
litigants on all sides—industry, government, and citizen groups—can incur
substantial legal fees. Moreover, delays in the courtroom or in protracted reg-
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ulatory hearings may impose still greater costs on developers and, ultimately,
their consumers. Likewise, to the extent that there is uncertainty about how the
dispute will be resolved, affected parties may have to engage in expensive con-
tingency planning. Opportunities that were open at one point may be lost long
before the dispute can be settled. In short, when industry, government, and
citizen groups get locked into contentious battles, they all inevitably must con-
sume resources that could be used elsewhere productively.

The human energy and economic resources that are lost through this sort of
friction may be regarded as transaction costs, that is, costs that are related to the
methods of resolving conflict. However, costs can be reflected in ends as well as
means. Indeed, the frequent inadequacy of conventional dispute resolution pro-
cesses, most notably lawsuits, to produce efficient and equitable settlements may
account for the most significant cost of environmental conflict. ‘

There is no reason to believe that the fundamental conflict over environ-
mental issues will soon diminish, let alone disappear. Development will con-
tinue to benefit some people and harm others. People undoubtedly will continue
to hold disparate values and priorities. An analysis of 1,800 reported cases of
environmental conflict between 1970 and 1977 revealed the following current
trends:

Environmental conflict is spreading geographically, but once it
emerges in any particular region, it remains. Environmental conflict is
spreading to encompass a wider range of industrial facilities . . . Environ-
mental conflict is more and more focused on new projects moving into an
area rather than on problems in existing facilities. The frequency of environ-
mental conflict is steadily rising with an increasing percentage of heavy
industrial projects encountering community opposition. (Gladwin, “En-
vironmental Conflict,” 2 EIA Review 48—49, 1978)

Although environmental conflict is almost certain to remain with us, there
is still reason to hope that it can be managed better. Although the costs of conflict
may not be eliminated, they likely can be reduced. Even if perfection will always
be out of reach, the quality of decisions in environmental cases surely can be
enhanced.

For the most part, the environmental debate has centered around specific
substantive questions: Should work on the Tellicoe Dam in Tennessee be halted
because of the apparent risk to the snail darter? Should industrial plants in the
Midwest be required to burn low sulfur fuel in order to prevent acid rain in New
England? Should the federal government permit western cities to build dams and
reservoirs on public lands?

Although there has been no end of articles, documentaries, and studies on
the scientific and economic dimensions of substantive issues, there has been
surprisingly little attention to the variety of methods that can be used to address
them. The following questions are germane. What is lost (and what is gained)
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when law-trained judges must resolve highly complex and often controversial
scientific questions? In what way do current administrative procedures breed
disputes instead of preventing them? Is it possible to revise our procedures so as to
promote more equitable and efficient environmental policymaking?

Such questions necessarily invite examination of the competence of courts
to deal with broad social issues. It is always open season for criticism of lawyers
and judges, but what are the alternatives to environmental litigation? Why is it
often so difficult to settle these cases out of court? To what extent do collective
bargaining and mediation of international disputes offer useful lessons?

This book is about the process of environmental dispute resolution. Exten-
sive case studies in the chapters that follow will describe specific problems of air
and water pollution and of land use and energy development. They have been
chosen, however, to illustrate processes and procedures, not substantive law or
technology. Moreover, although the cases generally involve large state and
federal problems, the manner in which they were resolved should be instructive
for the handling of local disputes among neighbors. Likewise, the cases describe
natural resource issues, but they are also relevant to community confrontations
over human rights and resources.

The book has two principal goals. One is to help teach practitioners whose
work involves them in fights over the development and preservation of limited
resources to represent their clients and constituents more effectively. These
practitioners—lawyers, managers, planners, consultants, and government offi-
cials—need both the technical skills and knowledge of their particular disciplines
and a broader capacity to analyze and employ competing modes of dispute
resolution (among them litigation, negotiation, mediation, arbitration, and fact-
finding).

The second goal of the book is to suggest a perspective for policymakers. If
environmental conflict is inevitably with us, can we manage it better by revising
our legal procedures and implementing new processes? There is so much at stake
that even modest improvements in current approaches might yield substantial
social gains.

This first chapter introduces themes that will recur throughout the book.
Far more issues are raised at this juncture than are resolved. Moreover, the
authors acknowledge their own skepticism about the appropriateness of the judi-
cial resolution of complex environmental problems; this skepticism is undoubt-
edly reflected in the materials chosen for the book and in its organization. Thus
cautioned, readers should be better situated to make their own critical judg-
ments. Indeed, as a starting point, consider more fully the impacts of environ-
mental conflict: (1) What other costs can be cataloged? and (2) are there not also
some countervailing benefits? For more extensive consideration of conflict reso-
lution generally, see Morton Deutsch, The Resolution of Conflict (New Haven:
Yale University Press, 1973, pp. 3-19); Paul Wehr, Conflict Regulation (Boul-
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der: Westview Press, 1979, pp. 1-24); and Kenneth Boulding, Conflict and
Defense (New York: Harper, 1962, pp. 305-328).

THE SOURCES OF ENVIRONMENTAL CONFLICT

Most environmental disputes arise because people have different views over
what constitutes good policy for the environment. A utility may propose to build
a power-generating dam, but farmers and conservationists fight it because of its
effect on irrigation and wildlife downstream. The government may license a new
regional landfill that is opposed by neighboring residents who fear the noise it
will generate. By adopting a new regulation that requires municipalities to im-
prove their wastewater treatment facilities significantly, the Environmental Pro-
tection Agency (EPA) may unwittingly invite opposition both from the affected
cities who claim the regulations are needlessly stringent and costly and from
environmental groups who argue that the regulations are not strict enough to
protect water quality. In all such cases the essence of the dispute is a question of
policy: Should the dam be built? Is the landfill located in the right place? Is the
EPA regulation cost-effective? People inevitably disagree about what constitutes
proper policy in such cases. If environmental disputes are to be resolved, it is
essential to understand the more fundamental conflicts that underlie them.

Environmental conflict has many sources. People often take opposing posi-
tions because they have quite different stakes in the outcome. For example,
fishermen tend to oppose dams because they are harmful to fishing, whereas
farmers support them if they will provide more water for agriculture. A simple
assessment of the distributional consequences—who wins and who loses—can
provide important insights into the politics of environmental controversies. Fur-
thermore, such an assessment can be the first step in creating solutions to
environmental disputes. Where the gains generated by a project will exceed
losses, people who will feel the negative impacts may drop their opposition if
there is some appropriate compensation. For example, a developer who wants to
use some valuable open space may be able to assuage residents by dedicating
other land to recreational uses. (The use of compensation is discussed through-
out the book, particularly in Chapter 3.) If a project will produce more losses
than gains, it is of course inefficient, and it should be abandoned.

In many environmental controversies, however, it is not at all obvious who
will win and who will lose. Environmental policymaking often involves consid-
erable uncertainty. For example, the construction of a power plant on a
shoreline may—or may not—threaten the coastal ecosystem, depending upon
whether pollution control devices turn out to be effective. If the technology is
new or the geology unique, no one can be absolutely sure of all the conse-
quences. Likewise, building the power plant may potentially help the local
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economy by providing jobs and tax revenues, or it may ultimately prove detri-
mental if construction imposes excessive demands on municipal services.
Whether the project proves to be a boon or bane may finally depend on general
economic conditions and trends that defy accurate prediction.

The following simple example illustrates how uncertainty about physical
and economic impacts is central to many environmental disputes; it also intro-
duces a mode of analysis for making decisions when the consequences are not
completely clear. Imagine a community that must decide how to dispose of its
municipal solid waste. It is weighing two alternatives: constructing a sanitary
landfill or building a new incinerator. Both options present possible environ-
mental risks. Landfills, if not adequately constructed and maintained, will leach
pollutants and contaminate groundwater. Incinerators, if not propetly built, will
pollute the air.

The choice facing the community is represented graphically in Figure 1.
The upper branch of the decision tree represents the option of building the
landfill; the lower branch represents the alternative of constructing an incin-
erator. The community is well aware of the options, of course. It is the conse-
quences that are of concern. Either the landfill or the incinerator may prove to
be clean or dirty environmentally. These consequences may be grafted onto the
branches of the decision tree, but because they represent matters of chance rather
than choice, they are symbolized by the circular “chance node” rather than the
boxlike decision point. (In practice, of course, there would be a range of possible
outcomes; the extent to which either facility might pollute would be a matter of
degree. Decision theory can accommodate this complexity. but for the sake of
clarity the options here have been simplified to be clean or dirty. For an exposi-
tion of this theory, see Howard Raiffa’s Decision Analysis. Reading, Mass.:
Addison-Wesley, 1968.)

In some instances, even though the outcomes are uncertain, there may be
pretty good estimates of their probability. Experience may show, for example,
that a certain control technology fails to be effective 2% of the time. In other
cases, however, the probabilities themselves may be less clear. In Figure 2, the
chance that the landfill will leach pollutants is set at the probability p; the chance
that it will not pollute thus must be 1-p. It would be an odd coincidence, indeed,

Ficure 1. A simple decision tree.
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FiGuRre 2. Decision making under uncertainty.

if the risk of pollution by the incinerator was identical. Therefore, the chance of
its failure is represented by x in the lower portion of the diagram; 1-x represents
the chance that the system will not pollute.

So that the significance of uncertainty is highlighted, assume for the mo-
ment that in all other respects the facilities are equivalent: construction and
maintenance costs are the same, and the facilities dispose of solid waste equally
well. Which option should the community select?

The answer, of course, is that it depends. All other things being equal, the
community should prefer the alternative that poses the lesser threat to the en-
vironment. That threat, however, is a function of two factors: the probability of
system failure (p or x in the previously mentioned figure) and the magnitude of
resulting harm. People often make radically different probability estimates.
Some may have great confidence that a facility will operate safely, whereas others
genuinely fear that it will fail. Sometimes such differences may rest on access to
different data. In environmental disputes, it is not unusual for both project
proponents and project opponents to have only partial information about im-
pacts. Even when people are looking at the same data (or anecdotal information),
they may come to entirely different conclusions about their meanings.

Some environmental disputes are thus generated by different assessments of
probabilities. They are battles, one might say, between optimists and pessimists.
There still may be conflict, however, even where there is no real disagreement
about the likelihood of future impacts. In the solid waste disposal example, it is
conceivable (though perhaps unlikely) that citizens might agree that the chances
of the landfill failing are in the order of one percent. Still, there might be sharp
disagreement over the extent of harm should there be such a failure. Some might
regard the possible contamination of local water as a costly inconvenience but
one that could be rectified by diverting water from other sources. Other people
might regard such a possibility as a disaster, threatening as it might human
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health—a priceless commodity. Although the possibility of system failure might
be remote, such people would view the consequences as so threatening that they
would vigorously oppose the landfill. To the extent that environmental disputes
are triggered by different assessments of impacts, they are really conflicts over
values. People who value clean water more than clean air will tend to favor the
incinerator over the landfill, and vice versa.

Differences in opinion over the possible impacts of a project can also spark
debate over the proper scope of the dispute. For example, when community
officials consider the air pollution problems that might be generated by the
incinerator, may they consider only the possible impacts on local residents or
must they also take inte account the interests of people who live elsewhere in the
air shed? In like manner, what are the responsibilities of such officials when the
interests of current voters may be at odds with the interests of future generations?
Although there are philosophical and economic justifications for defining dis-
putes broadly so that all the impacts on every affected party are taken into
account, existing political systems are based on geographic boundaries that may
artificially limit the perceived impacts (good as well as bad) of a project.

An environmental dispute thus may be based on different estimates of
probabilities and impacts; it may be compounded by differences over the scope of
the dispute in terms of both place and time. Even where there is complete accord
in this regard, however, there still may be conflict over what sort of risks are
tolerable. Suppose, for example, that everyone in the community agrees about
the probability of failure and resulting impacts for both the incinerator and the
landfill. In the case of the incinerator, it is clear that x is very high, virtually
100%—incinerators are predictably dirty—but the potential damage is relatively
low, say $25 thousand. By contrast, in the case of the landfill, the probability of
system failure p is quite low, 1%, but should anything go wrong it would cause
$1 million in damage. Landfills are very expensive to clean up. Figure 3 repre-
sents the two options graphically.

What should the community do? Some residents might argue for the land-
fill because it is extremely likely to be environmentally benign. Others might
favor the incinerator, which although almost certain to pollute, is not expected
to do much damage. An actuary might calculate the expected cost of each facility
by multiplying its probability of failure by its particular harm. Thus, the expected
cost of the incinerator would be $24,750 (99% X $25,000), whereas the expected
cost of the landfill would be only $10,000 (1% x $1,000,000). If the community
had to make such decisions repeatedly it would be ahead in the long run by
minimizing expected cost. Yet, because such decisions are seldom repeated and
because the consequences of a failure would be so enormous, people might
rationally want to avoid such a risk no matter how remote. To take an example
from another setting, one person may be comforted by the fact that there is only
one chance in a thousand of a serious accident at a proposed nuclear power
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DIRTY (-$1,000,000)

CLEAN (-so)
DIRTY (-$25,000)

CLEAN (-80)
Ficure 3. Comparing probabilities and impacts.

plant, whereas another may be terrified by the same statistic. In short, even in a
hypothetical world where probabilities and impact were known by all, differing
attitudes toward risk would breed conflict. In practice, of course, there are likely
to be difference on each of these scores.

Most environmental disputes are similar structurally to our landfill-incin-
erator example. Conflict arises not only because of the distributional conse-
quences of the project but because people assess probabilities, outcomes, and
risks differently. In the Storm King case described in the section that follows,
some nearby residents objected to a massive water project because it would
detract from their scenic views. In their eyes, they had nothing to gain and much
to lose; their opposition rested on distributional grounds. That dispute also in-
volved the project’s threat to fishing. Fishermen and conservationists thought it
would be very harmful, whereas the Consolidated Edison Company of New
York (Con Ed, the utility promoting the project) claimed it would have a negligi-
ble effect. These were differences of probability and impact assessment, but there
were also disagreements in values. Con Ed officials apparently were willing to
tolerate a modest decrease in the Hudson River fish population but the fishermen
were not. To project supporters, the environmental risks were acceptable; to
opponents they were not.

When an environmental dispute springs from different views of what the
future holds and how it should be valued, it is tempting to appeal to experts—
biologists, chemists, economists, and the like—to settle the question. The use of
expertise is considered throughout the book. The Holston River case described in
chapter 5 illustrates how technical information may be developed and, in a
sense, negotiated. Sometimes experts can narrow the range of disagreement and
focus attention on new solutions. It is a mistake, however, to assume that
environmental disputes would disappear if there was sufficient technical infor-
mation. Notwithstanding the continuing advances of science, there is still much
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that is unknown about the consequences of natural resource use. So long as new
products and technologies develop, there will be some uncertainty about their
long-term impacts. More fundamentally, even when there is no disagreement
about the facts, there may be legitimate differences of priorities, values, and
attitudes toward risk. A nuclear engineer may be well situated to compute the
probability of a meltdown, but there is no reason why his or her opinion about
what constitutes an acceptable risk should be given more weight than the view of
any other citizen. It may be tempting to refer technical issues to seemingly
neutral experts or “blue ribbon commissions,” but experience shows that their
reports often become ammunition for the contending parties.

THE STORM KING LITIGATION

In 1962, the Consolidated Edison Company of New York announced plans
to build a pumped storage hydroelectric project at Storm King Mountain on the
Hudson River in Cornwall, New York. The proposed facility would pump water
from the Hudson to a reservoir located over 1,000 feet above the river. Electricity
from Con Ed’s conventional steam plants in New York City would provide
electric power to force the water up the mountain during off-peak hours. In
periods of peak power demand, the water would be released to generate addi-
tional electricity.

Con Ed’s proposals raised a number of concerns among local residents,
environmentalists, and fishermen. People feared that a project of such massive
scale would ruin the scenic vistas and recreational opportunities in the area,
threaten the local ecology, and jeopardize the fishing along the Hudson. The
groups banded together to form the Scenic Hudson Preservation Conference
(SHPC) and intervened in the subsequent Federal Power Commission (FPC)
hearings. SHPC claimed (1) that the new facility was unnecessary; (2) that Con
Ed could better meet its power demands through the use of gas turbines; (3) that
underground transmission lines would minimize scenic damage; and (4) that
Con Ed had neglected to consider seriously the impact of the project on the
Hudson River fisheries.

The first lawsuit in the Storm King case was filed in 1965. That year the
United States Court of Appeals for the Second Circuit ruled that the Federal
Power Commission (FPC) had erred in rejecting testimony offered by the inter-
venors concerning the likely impacts from the project and alternatives to mitigate
those impacts. The court remanded the case to the FPC for another hearing to
gather further evidence. Scenic Hudson Preservation Conference v. FPC, 354
F.2d 608 (2d Cir. 1965); cert. denied, 384 U.S. 941 (1966). After a rehearing,
the FPC issued a new construction license to Con Ed and SHPC went back to
court again. In the second case, which was decided in 1972, the Court of
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Appeals rejected SHPC'’s claims that the FPC’s decisions regarding Storm King
were unsupported by substantial evidence and thus ruled in favor of Con Ed.
Scenic Hudson Preservation Conference v. FPC, 453 F.2d 463 (2d Cir. 1971),
cert. denied; 407 U.S. 926 (1972).

The second case, however, did not signal the end to the Storm King’s legal
battles. In 1974, SHPC and the Hudson River Fishermen’s Association (HRFA)
sought to have the FPC reopen licensing hearings on the Storm King plant,
arguing that newly discovered evidence of tidal flow in the Hudson greatly
increased the vulnerability of fish larvae to destruction at the project outflow.
Although the court declined to revoke the project license as requested by the
plaintiffs, it nonetheless ordered the FPC to hold a hearing on the Fishermen’s
association’s motion for a suspension of the project’s operations during spawning
season. Hudson River Fishermen’s Ass'n v. FPC, 498 F.2d 827 (2d Cir. 1974).

The last round in the Storm King legal battle was won by the SHPC, which
obtained an injunction in 1974 barring Con Ed from dumping rock and other fill
material from the project into the Hudson without first obtaining a permit under
the Federal Water Pollution Control Act. Scenic Hudson Preservation Con-
ference v. Callaway, 499 F.2d 127 (2d Cir. 1974). Indeed, the final chapter on
the Storm King controversy was not concluded until 1981 when, after 16 years of
court battles and a 20,000-page administrative record, the parties finally settled
their differences with the benefit of an outside mediator.

What should we make of such protracted cases? The battle over Storm King
has been hailed by some as a great victory for environmentalism and pilloried by
others as an example of obstructionism by a wealthy elite. It is hard, however, to
regard the Storm King dispute as anything but a major loss for society as a whole.
Project supporters and their opponents struggled at great expense for well over a
decade to produce an outcome that apparently could have been achieved far
more cheaply and quickly. For all their involvement, the courts almost always
focused on narrow legal questions (such as compliance with statutes setting out
requirements for administrative hearings) rather than addressing the substantive
issues that were the heart of the Storm King controversy. In the end, no partici-
pant could feel well served by the litigation process.

Although not many cases are as lengthy or as costly as was Storm King,
environmental disputes that go on for years are not uncommon. Moreover, they
are expensive no matter what the final outcome is. If objections are ultimately
found to be frivolous and the project is ultimately approved, its costs may well
have multipled several times; in the interim, citizens and consumers must make
do with other services and products. In other cases, it may require enormous
effort to vindicate environmental concerns; expedited decision making would
liberate money and labor to be used productively in other causes and activities.

The costs of litigation can be formidable in environmental disputes of much
smaller scale. Neighbors and town boards who are battling over the proposed use
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of some open space may find it difficult to underwrite even modest legal ex-
penses. The delays that occur in such disputes can be just as lengthy and
disruptive as those that occur in the celebrated cases.

The same kinds of delays and expenses that occur in litigation also take
place in the administrative process, and for much the same reasons. According to
former Secretary of Labor John Dunlop,

The regulatory process encourages conflict, rather than acting to reconcile
opposing interests. Moreover, there is a sense that it is wrong for the reg-
ulatory agency to try to bring parties together and develop consensus. Re-
liance on public and highly formal proceedings makes the development of
consensus extremely difficult, if not impossible. And unless this consensus
can be developed, neither party has any stake in the promulgated rule. Thus
both are free to complain that it is biased, stupid, or misguided. Moreover,
each side is free to continue the controversy in the form of endless petitions
for review, clarification, and litigation before the agency and the courts.
Nothing is ever settled because true settlement can come only through
agreement, consent, or acquiescence. (Dunlop, “The Limits of Legal Com-
pulsion,” 27 Labor L. |. 67, 70, 1976)

What is it about regulatory disputes of any scale that tend to make them so
difficult? Why is it that a legal system that at least passably handles tort claims,
contract disputes, and probate matters often appears ill-suited to the resolution of
complicated environmental problems? Perhaps most important, why is it that
parties to environmental disputes, often mindful of the shortcomings of litiga-
tion, nevertheless turn to it rather than negotiation, mediation, or some other
form of dispute resolution? Litigation, as we shall see, is not without its virtues.
There also can be obstacles that deter disputants from turning to alternatives.

LiTIGATING ENVIRONMENTAL DISPUTES

The supposed shortcomings of the litigation process have been trumpeted in
popular and academic journals. Skepticism about the courts is hardly new, nor is
it conflined to nonlawyers. More than half a century ago, Judge Learned Hand
stated, “As a litigant, I should dread a lawsuit beyond almost anything short of
sickness and death.” (Hand, “Deficiencies of Trials to Reach the Heart of the
Matter,” in 3 Lectures on Legal Topics 89, 105, 1926.) As the recent Storm King
saga confirms, legal cases can drag on for years without ever getting to the
substance of a dispute. Nevertheless, environmental advocates continue to resort
to the courts. It is important to consider why.

For all its limitations, litigation offers empowerment. Small groups, even
individuals, can take on giant corporations and powerful government agencies
and sometimes win. Litigation is also attractive in that it usually forces action.
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When one side brings a suit and makes allegations, the other side must respond.
The process goes forward under highly structured rules that are well known to the
parties in advance. Litigation not only provides for an aggrieved party to get a
hearing, but also, to some extent at least, to set the agenda. Environmental
activists sometimes prefer to put their claims before a judge rather than before an
agency official or a legislative committee. Judges may be slow in rendering an
order, and to some extent they may choose which issues to address. However,
they are less able to duck controversial problems than are other policymakers.
Also, judges who are appointed for life enjoy a political insularity that may make
it easier for them to come to politically unpopular decisions.

Even if outright victory is unlikely, the mere filing of a lawsuit may give an
environmental organization important leverage. A company that is reasonably
confident of ultimately prevailing in court may nonetheless offer to mitigate
environmental damage if its opponents will withdraw their suit and let the
project go forward immediately. (If the claims of the opponents are utterly
groundless, of course, they and their lawyers may be liable for harrassment.) In
theory, at least, plaintiffs may face a dilemma in such instances: by accepting an
attractive settlement offer in a particular case, they may forfeit the opportunity to
establish a favorable legal precedent for other cases.

Environmental advocates may be drawn to litigation for other reasons.
Lawsuits can be a means of educating the public and galvanizing opinion. By
going to court to stop chemical dumping at a particular site, an environmental
group may also hope to develop support for stricter legislative standards gener-
ally. Bringing a lawsuit may also help strengthen an organization by demonstrat-
ing its vigilance and dedication. Abstract commitments to environmental quality
are made concrete when a case goes to court. The sense of immediacy may help
attract new members. Political demonstrations may accomplish some of the
same things, but bringing a lawsuit casts the issues in terms of legal rights.

Litigation can be attractive because it is cheap, relatively speaking, at least
in the early stages. The costs of instituting a lawsuit are usually minimal. Subse-
quent stages—retaining expert witnesses, engaging in extensive discovery, and
the like—can be extremely expensive, of course, but some of the advantages of
litigation noted previously may be obtained at the outset. (For a description of
the kinds of pretrial expenses that can be incurred in major cases, see E. Green,
J. Marks, and R. Olson, “Settling Large Case Litigation: An Alternative Ap-
proach,” 11 Loyola L.A. L. Rev 493, 497-501. 1977-78.) Even when cases
continue all the way through trial and appeal, costs for the environmentalists are
sometimes manageable if professionals are willing to donate their time to the
cause.

The decision to go to court is made easier by the fact that it is not irrevoca-
ble. Environmental groups often pursue negotiation and mediation at the same
time they are prosecuting a lawsuit. One of the themes that is explored in this
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book is the relationship between adversary and consensual processes. (For exam-
ple, some environmental advocates believe that it is foolhardy to begin to negoti-
ate without first bringing a suit, so that there is some sort of credible threat to the
other side; other representatives contend that litigation tends to polarize the
parties; hence, litigation may make any talk of compromise more difficult.)

In cases that fail to settle and therefore go all the way through trial, court
procedures constrain the introduction of evidence, they limit the relevant argu-
ments, and they define the way in which judges must view disputes. Judicial
decision making is quite different from policymaking that occurs in other
branches of government. The author of the article excerpted later assesses the
role of the courts as arbiters of social policy. Following the selection are a series
of questions that explore the application of his general observations to the field of
environmental dispute resolution. As you read this material, keep two general
questions in mind:

1. How do legal procedures likely affect the way in which concurrent
processes, like negotiation, are carried out?

2. What specific aspects of judicial decision making might tend to make it
more or less attractive to environmental disputants?

Horowitz, Donald. In The Courts and Social Policy. Washington, D.C.: Institute,
1977, pp. 34-35.

1. Adjudication is focused. The usual question before the judge is
simply: Does one party have a legal right? Does another party have a duty?
This should be contrasted with the question before a “planner,” whether
legislative or bureaucratic: What are the alternatives? These are quite differ-
ent ways of casting problems for decision. For the judge, alternatives may be
relevant, but they are relevant primarily to the subsequent issue of what
“remedies” are appropriate to redress “wrongs” done to those who possess
“rights.” In other words, the initial focus on rights tends to defer the ques-
tion of alternatives to a later stage of the inquiry and to consider it a purely
technical question.

As this suggests, the initial focus on rights is also a serious impediment
to the analysis of costs, for, in principle at least, if rights exist they are not
bounded by considerations of cost. If a person possesses a right, he possesses
it whatever the cost. . . .

The contrast between rights and alternatives suggests the much broader
framework in which non-adjudicative policymakers function. . . . [Horo-
witz notes that a judge’s power is largely coercive; while he has some flexibil-
ity to tailor remedies to the particular problem at hand, usually his options .
are limited to directing the parties to do or refrain from doing something.]

Legislators and administrators, on the other hand, have a wider range of
tools in their kit. They may resort to the same kinds of sanctions judges
invoke, or they may use taxation, incentives and subsidies of various kinds,
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interventions in the marketplace, the establishment of new organizations or
the takeover of old ones, or a number of other ways of seeking to attain their
goals. The judiciary, having no budget (save for administrative expenses), no
power to tax or to create new institutions, has much less ability to experi-
ment or to adjust its techniques to the problems it confronts. . . .

2. Adjudication is piecemeal. The lawsuit is the supreme example of
incremental decisionmaking. As such, it shares the advantages and the
defects of the species. The outcome of litigation may give the illusion of a
decisive victory, but the victory is often on a very limited point. The judge’s
power to decide extends, in principle, only to those issues that are before
him. Related issues, not raised by the instant dispute, must generally await
later litigation. . . .

Piecemeal decisions also isolate artificially what in the real world is
merged. It is a truism that everything is related to everything else, and of
course this cliche proves too much, because no institution can or should
attempt to deal with everything simultaneously. But the litigation setting
creates the danger of doing too little at one time and thus magnifies the
possibility of unanticipated consequences that a more comprehensive view
might perceive and attempt to limit or control. . . . Piecemeal decisions
result in the seriatim consideration of policy priorities. The judge cannot
frame his issue in terms of more health care versus less prison reform,
though (depending on whether and how executives and legislators respond to
his decision) this may be the exact result of a decision that purports to make
choices in one of these areas or the other.. Again, the focus on rights obscures
the ultimate nature of the social policy choices being made, and so does the
judges’ lack of budgetary authority or responsibility. . . .

3. Courts must act when litigants call. The passivity of the judicial
process is one of its most prominent characteristics. Judges sit to hear dis-
putes brought to them by parties; they do not initiate action. This makes the
sequencing of judicially ordered change dependent on the capricious timing
of litigants rather than the planning of a public body. It also makes it
difficulty to ascertain the extent to which the situation of the litigants
faithfully represents or illustrates the dimensions of the problem they bring
to court. . . . Asa matter of litigation strategy, plaintiff's lawyers are likely to
bring not the most representative case but the most extreme case of discrimi-
nation, of fraud, of violation of statute, of abuse of discretion, and so
on. ...
[Similarly, there is] no assurance that litigants constitute a random
sample of the class of cases that might be affected by a decree. Because courts
responid only to the cases that come their way, they make law from what may
be very special situations. Courts see the top of the iceberg as well as the
bottom of the barrel. The law they make may be law for the worst case or for
the best, but it is not necessarily law for the mean or modal case.

The unrepresentative character of litigants raises another problem. Un-
like legislation, litigation is not a finely tuned device for registering inten-
sities of preference. Bargaining and compromise—at least bargaining and
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compromise beyond the confines of the individual case—are more difficult
because of the adversary setting and the limited number of interested partici-
pants. Dependent as it is on an uncompromisingly partisan presentation, the
adversary process is not conducive to the ordering of preferences. It compels
litigants to argue favorable positions with a vigor that may be out of propor-
tion to their actual preferences and that may therefore mislead the judge; in
any case, their preferences may have little support in the wider social group
the litigants ostensibly represent. In ascertaining the configuration and in-
tensity of public preferences, the judge is, for the most part, left to roam at
large.

This problem is naturally exacerbated by the deliberately imposed isola-
tion of judges from their communities. The prohibition on judges discussing
pending cases with individuals or groups interested in the outcome is ob-
viously designed to insure the independence and impartiality of the judici-
ary. But what fosters the detachment of judges is necessarily at odds with
their sensitivity to social forces.

4. Fact-finding in adjudication is ill-adapted to the ascertainment of
social facts. [Horowitz discusses the difficulties courts face in ascertaining
the validity of hypotheses governing social relationships. For example, does
pornography stimulate the commission of sex crimes, or does it provide a
cathartic release for those who might otherwise commit such offenses? He
argues that the structure of litigation renders the courts il suited to decide
such issues. The analogy in environmental disputes is to the resolution of
highly technical matters. This problem is considered in depth in chapter
Five and in the Holston River case.]

5. Adjudication makes no provision for policy review. . . . Judges base
their decisions on antecedent facts, on behavior that antedates the litigation.
Consequential facts—those that relate to the impact of a decision on behav-
ior—are equally important but much neglected.

This, of course, is a result of the focus on rights and duties rather than
alternatives. Litigation is geared to rectifying the injustices of the past and
present rather than to planning for some change to occur in the future. The
very notion of planning is alien to adjudication. . . . The courts are mainly
dependent for their impact information on a single feedback mechanism: the
follow-up lawsuit. This mechanism tends to be slow, erratic, unsystematic.
Coutts have no inspectors who move out into the field to ascertain what has
happened. They receive no regular reports on the implementation of their
policies. . . . The judges have no grapevine extending into the organizations
and groups whose behavior they affect. Judicial properties foster isolation
rather than contact. Neither do the courts learn about the effects of their
decisions by conducting investigations or planning exercises.

STubpY QUESTIONS

1. Horowitz begins his essay by noting that adjudication is focused and that
judges frame problems in terms of rights and duties. As a result, they pay
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relatively little attention to costs. Can you think of environmental problems
where this approach might be desired? Are there other problems where it might
not?

2. Not all cases get litigated to the bitter end; indeed, the vast majority are
settled along the way. What role should the judge play in encouraging the parties
to settle? How is he or she constrained institutionally?

3. In the classic essay “The Forms and Limits of Adjudication” (92 Harv.
L. Rev. 353, 1978) the late Lon Fuller distinguished between cases that raise
polycentric problems and those that do not. A polycentric problem is one that is
so “many centered” that a pull at any one point distorts everything else. He
argued, much like Horowitz, that courts are not well suited to resolving such
problems. Are environmental problems like Storm King polycentric? What does
the succession of lawsuits in the Storm King case reveal about the capacity of the
judiciary to address the substance of such a controversy?

4. What resources does a judge have at his or her disposal to analyze any
particular issue raised in a case? If the parties fail to develop the evidence
adequately, how might a judge gather information independently?

5. Are judges well suited by training or experience to resolve the value
conflicts that lie at the heart of most environmental disputes? The great majority
of federal judges are white, middle age, upper middle-class males with relatively
little experience with environmental problems. Would policy making be better
served if there was more diversity on the bench?

THE SCOPE OF JUDICIAL REVIEW

Trial judges do not possess unlimited discretion to decide regulatory cases.
Carefully crafted rules of administrative law restrict the scope of a judge’s inquiry
in any given case. These rules are intended to ensure that courts do not usurp
executive decision-making authority. At the same time, however, these rules can
also prevent courts from ever coming to grips with the substantive issues that
typically lie at the heart of environmental disputes.

Procedurally, much important environmental litigation arises as a chal-
lenge to some action by an executive agency. For example, in the Storm King
case, the Scenic Hudson Preservation Conference originally filed suit claiming
that the Federal Power Commission had violated the terms of its enabling act by
approving Con Ed'’s license application. (An enabling act is a statute that defines
the scope of an agency’s powers. Often it prescribes procedures that the agency
must follow in conducting business as well as criteria for determining when the
agency should act.) Courts are justifiably reluctant to second guess agencies in
matters of substance, especially where the decision in question requires the
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agency to exercise special expertise. Accordingly, the law sharply limits the scope
of judicial review in such cases. Typically, a court will only set aside an agency
decision if the agency failed to follow proper procedures, if the agency incorrectly
interpreted the law (deciding questions of law is an area where the court, not the
agency, possesses special expertise), or if the agency abused its discretion or acted
arbitrarily or capriciously. If the court merely disagrees with the agency on a
question of policy, it lets the agency’s decision stand.

In short, it is much easier for a plantiff to prevail by showing that the agency
in question committed an error of procedure than it is to show that the agency
simply made a bad policy decision. As a result, much environmental litigation is
ostensibly directed at narrow procedural and legal issues, instead of the underly-
ing policy question. A group trying to stop construction of a nuclear power plant
might bring a suit to set aside its license on the grounds that the regulatory
agency acted without holding the requisite public hearings. Were they to prevail
in the suit, however, they would not necessarily kill the project. Instead, all they
would win would be the right to get 2 new hearing. Perhaps they would be able to
introduce new evidence and arguments at that point, but the agency would not
be required to reverse its earlier ruling. Similarly, many environmental cases
deal with the narrow issue of whether an impact statement is required for the
project or, if one has been prepared, whether it is adequate. Even if the project
opponents succeed in court, the most that a judge can do for them is to require
the agency to follow the appropriate procedures. In some environmental suits,
one substantive issue is really a surrogate for another. Environmental groups may
go to court ostensibly to protect some endangered species of plant or animal,
when the paramount question is the general desirability of the project that
presents the threat. Many environmentalists who fought the Tellicoe Dam
would still have opposed it even if it did not endanger the snail darter.

In all such cases, the legal issue that is presented to the court merely
provides the plantiff with leverage to challenge a broader agency decision. It is
ironic that the system operates in such a way that disputants often find them-
selves arguing shadow issues. The policy questions that are at the heart of most
such controversies—should the nuclear power plant be allowed to operate,
should the dam be completed, and so forth—are rarely addressed by the courts.
As a consequence, environmental lawsuits seldom resolve the real differences
between the contending parties.

NEGOTIATION AS AN ALTERNATIVE

A consensual approach to environmental dispute resolution offers a number
of distinct advantages over the conventional adversary process. In contrast to
litigation, negotiation relies upon the principals to create the terms of the final
outcome. These principals bring to the bargaining table a much deeper under-
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standing of the technical and institutional dimensions of environmental prob-
lems than is generally possessed by judges. Often, they are in a better position to
explore different solutions and analyze their consequences. A judge who lacks
any formal training in environmental science or policy may only see one or two
similar cases in his or her entire career.

Because the negotiators usually will have to live with their settlement (for
better or worse) they may also be more sensitive to implementation concerns
than would be a judge whose involvement with the case typically ends with the
issuance of the final decree. Moreover, because the outcome of a bargaining
process usually represents a meeting of the minds, negotiation is more likely to
produce results that accurately reflect the preferences of the parties. Opposing
negotiators usually conclude their work on better terms than do opposing liti-
gants. Because relationships between negotiators tend to be better and because
they have a greater investment in a settlement than in a court-imposed order, the
prospects for successful implementation should also be enhanced. Even when
subsequent problems do arise, the earlier negotiation experience may serve as
model for their expeditious resolution. Lawsuits, by contrast, often seem to breed
more lawsuits.

Perhaps the strongest argument in favor of negotiation of environmental
disputes, however, is that it makes it far more likely that substantive issues will be
addressed. Although narrow standards of review often prevent judges from sec-
ond guessing the policy decisions of administrative agencies, parties who meet
face-to-face can bring these issues to the forefront.

As the cases in the following chapters document, consensual resolution of
environmental disputes already takes place. The benefits outlined previously
have attracted environmentalists, developers, and government officials to nego-
tiation, mediation, and kindred processes. But although negotiation appears to
have some advantages over litigation, it also may have some shortcomings as a
method of policymaking. Some of these problems may be inherent in consensual
processes, but others may be amenable to solution. To the extent that some of
these obstacles can be removed or diminished, the road to negotiation will be
made smoother. Much of the material in this book is intended to identify these
obstacles and to analyze various means around them. Among the most serious
issues are:

1. Who should be included in the negotiations? Unlike litigation, negotia-
tion is usually an ad hoc process; therefore there are no firm rules
governing who can participate. To return to the solid waste problem
discussed earlier, do citizens or officials of neighboring towns have a
right to take part in talks about constructing the new incinerator? What if
the community tries to exclude such people?

2. What incentives need be offered to induce the parties to bargain in good
faith? People usually will not bargain unless they think that it is in their
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best interest to do so. Is some sort of mechanism needed to provide
technical support to groups that feel that they lack the scientific informa-
tion or the bargaining skills to negotiate effectively?

3. How should complex technical issues be resolved? Environmental dis-
putes often raise complex scientific questions. Can these issues be nego-
tiated, or should they be resolved by some kind of expert tribunal?

4. At what point should the parties seek the services of a neutral third party
to facilitate negotiation? Mediators can play a useful role in suggesting
alternatives for consideration, maintaining channels of communication,
and reducing final agreements to writing. When should the parties look
to a mediator for help? In what ways can a mediator simplify or compli:
cate the bargaining process?

5. How can an agreement be made binding? It is one thing to negotiate a
settlement, but it is quite another to implement it successfully. Uncer-
tainty over the prospects for enforcement of a potential agreement may
cripple negotiations. Why might parties to a negotiated agreement later
breach it? What kind of steps might be taken to reduce the risk of breach?

As these questions suggest, negotiation has great promise, but it is not
without its difficulties. The case studies that constitute the core of this book
illustrate these and other problems as well as the methods that various disputants
have used to overcome them.



DispUTE RESOLUTION THEORY

INTRODUCTION

Negotiation is a fundamental method of dispute resolution. After all, even most
lawsuits are not decided by judges or juries. Instead, they are settled out of court
by the parties themselves. Negotiation is also central to other forms of dispute
resolution. For example, mediation (a device sometimes used for settling en-
vironmental disputes) is basically negotiation that is carried out with the as-
sistance of a third party.

On one level, all of us are familiar with negotiation. We may bargain over
trivial things, like what to order at a Chinese restaurant, or we may haggle over
important items, such as the price of a house. Sometimes we bargain for our-
selves; in other cases, we may represent clients or organizations. This sort of
firsthand knowledge of bargaining is supplemented by observing negotiations that
are carried out in the public arena. The bargaining over the hostages in Iran, the
battle over the nuclear power plant in Seabrook, New Hampshire, the air con-
trollers’ strike in 1981—all such exchanges regularly provide us with lessons in
how (and how not) to negotiate.

Yet, as commonplace as negotiation is in our personal and professional
lives, few people have a coherent understanding of the negotiation process.
Bargaining often is seen as an art—not a science—and perhaps a “black” art at
that. Until very recently, only a handful of law, business, and planning schools
have offered courses in the theory and practice of negotiation. Serious interest in
negotiation is on the increase, however, and there is now a substantial scholarly
literature on the subject. Economists, psychologists, and policy analysts have
long studied negotiation, and they have been joined, if belatedly, by lawyers and
other professionals whose work brings them into the field. Although it is impossi-
ble to summarize negotiation theory in a single chapter, we believe it is essential
to introduce some of the most fundamental concepts and analytic tools before we
turn to the practice of environmental dispute resolution.

2l
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A theoretical framework allows us to identify and judge a negotiator’s key
actions. Environmental disputes typically involve many parties and issues. With-
out some sort of conceptual chart, one is unlikely to fathom complex cases.
Consider, for example, the Brayton Point case described in full in Chapter 8. In
this case, a power company in southeastern Massachusetts had the capacity to
sell its excess electricity to a consortium of New England utilities. When the
price of oil rose in the early 1970s, the company was very interested in coverting
to coal, even though that meant possible violations of the federal clean air act.
Air pollution standards, moreover, were not the direct responsibility of the
federal Environmental Protection Agency; rather, they were the job of the Mas-
sachusetts Department of Environmental Quality Engineering. At the same time
that the company was. starting to negotiate with these agencies to get some
relaxation of the standards, it confronted the attempts of the Federal Energy
Administration to compel it to burn coal. It resisted these efforts, fearing that it
could be required to use costly low sulfur coal and to install expensive scrubbing
devices. Thus, while the company was seeking permission from two agencies to
convert to coal burning—on its own terms—it was fighting the attempts of a
third agency to mandate conversion. Also affected by the dispute were area
residents who stood to suffer from increased air pollution but who were not, in
fact, served by the power plant. Citizens in nearby Rhode Island also had much
at stake, but they could hardly depend on Massachusetts officials to give their
concerns the highest priority. Obviously, in complex cases of this sort, some sort
of analytical framework is a prerequisite to identifying the interests, strategies,
and tactical decisions of the parties. '

A conceptual model also identifies the factors that encourage or inhibit
negotiation. It thus can teach us how to revise legislation and invent new pro-
cedures so as to stimulate consensual dispute resolution. We are all familiar with
disputes that linger months, often years, before they are resolved, even though
the ultimate terms of the agreement were within the parties” hands from the start.
It is important to ask why the dance of negotiation so frequently takes so long. In
some instances, of course, one of the negotiators may want delay, but often the
passage of time is expensive for all concerned. As you consider the following
material, try to identify the conditions that lead to stalemate and delay. Can you
devise solutions for these problems?

NEGOTIATION ANALYSIS

There are several perspectives from which negotiation can be studied. For
example, much can be learned from careful descriptions of negotiation experi-
ences. The extensive case studies in the following chapters are intended to
illustrate the issues that arise and practices that are followed in environmental
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negotiation. Negotiation can also be studied experimentally. Over the years,
behavioral psychologists have conducted revealing research into the way in
which people act when they negotiate. Although this book does not emphasize a
psychological approach, some of the problems that appear later in this chapter
could be used as simple tests of bargaining behavior. Negotiation is also studied
from an institutional perspective. Laws can be analyzed to see how they encour-
age—or discourage—consensual dispute resolution. In litigation, for example,
the consent decree serves as a mechanism that enables parties to give. greater
force to their agreements. Similarly, the social and political contexts in which
negotiations take place are significant. The perspective may be broad (national
political agendas are relevant) or narrow (a young lawyer, eager to make his or
her mark, may be intent on litigating rather than negotiating a case). Institu-
tional analysis is emphasized in this book.

All of these methods have value, but at the outset we wish to introduce
another approach that may not be as familiar: decision analysis, the application
of which can greatly clarify complex negotiation situations. Decision analysis
grew out of game theory, an abstract but informative examination of the strategy
of competitive choices. In its purest form, decision theory can be highly mathe-
matical and removed from common experience; yet its applications have been
felt in economics, management, and foreign policy. The best introduction to
this discipline remains Raiffa’s Decision Analysis (Reading, Mass.: Addison-
Wesley, 1968).

A negotiation presents an intricate sequence of choices. Initially, a prospec-
tive negotiator must decide whether bargaining is likely to be worth the effort,
and if so, when it should begin. A negotiator also must select a basic strategy; for
example, should one be competitive or cooperative? Once negotiation is under
way, a participant must make countless tactical decisions: Should an offer be
made? Is it necessary to gather more information? Is it time for a private caucus?
Finally, the parties must decide if they should settle.

Because at least two parties are involved in any negotiation, the process is all
the more complex. A negotiator’s fate is never completely in his or her own
hands. The results of whatever decisions are made depend also on the decisions
of the other parties. To take the simplest of examples, two pedestrians “negotiat-
ing” their way down a crowded sidewalk will collide unless each moves in
different direction. A prospective buyer of real estate may make a reasonable offer
but does not have a deal unless the seller independently decides to accept it. A
negotiator who is considering demanding the inclusion of a particular term in
the settlement agreement must weigh whether this will provoke the other party
into insisting on something else.

In negotiation, the decisions of all the parties interlock, and outcomes are
interdependent. If any one party could unilaterally control his or her destiny in
all respects, he or she would have no need to negotiate. Instead, however,
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negotiators have to practice what game theorists call reflexive reasoning; that is,
when they are contemplating an action, they have to gauge the other parties’
reactions. This is the heart of strategic thinking.

Decision analysis requires several steps. First, the parties must be identified.
Next, the range of choices they confront must be defined; in all but the simplest
situations, choices may be linked in a lengthy chain. F mally, the consequences
of those choices must be estimated.

In environmental disputes, as in other negotiations, identifying the parties
can be somewhat difficult. In the Brayton Point case, outlined earlier, the power
company was clearly a party; likewise, the various government agencies were
parties. Thereafter the matter becomes more difficult. Local residents certainly
had a stake in the dispute, but they were not directly represented in the bargain-
ing. Other power companies and their customers also were affected. Defining
the boundaries of the negotiation is important to the participants as well as to
observers trying to understand the process. Obviously, the number of parties to a
negotiation and the nature of their relationship is crucial to the conduct and
outcome of the bargaining.

As to the second consideration, options, the parties usually face different
choices. In the Brayton Point case, for example, the power company choose to
go ahead and purchase millions of dollars worth of coal—before it had obtained
permission to burn it. Perhaps the company was confident of gaining approval,
but its decision can also be seen as an attempt to force the government’s hand.
The EPA, in turn, could have chosen to be more aggressive with the power
company, but in a time of oil embargoes, the agency was leery about looking
unreasonable. Often, none of the parties can be absolutely sure of the conse-
quences of their decisions. A political change in administrations can mean
stricter or more lenient application of environmental laws. An antipollution
device may fail to live up to expectations. Negotiators, then, must make deci-
sions in an atmosphere of some uncertainty. Their attitudes toward risk, whether
they can afford to take chances or need to be cautions, can shape their negotia-
tion strategy.

In addition to identifying the patties, their interests, the choices they must
make, and the outcomes they confront, it is important to understand the context
of the negotiation. Two-party bargaining can differ markedly from multiparty
negotiation. (In the chapters that follow we shall see examples of both.) Likewise,
bargaining over one issue often puts the parties in an adversary stance, whereas
the presence of a number of items on the agenda may open opportunities for
joint problem solving. A negotiation may be independent of other problems or it
may be linked to other disputes. The environmental controls the government
requires in one instance may establish a precedent of sorts for other situations.
Negotiation is quite different when it is between strangers than when it is be-
tween people who know one another. Similarly, the style and substance of
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bargaining usually is different if the negotiation is conducted privately instead of
publicly.

The material in the rest of this chapter will present several different applica-
tions of decision analysis to negotiation. It is an approach, moreover, that is
developed through the entire book. Readers should be aware, however, of the
limits of decision analysis. It is primarily a presciptive tool; that is, it identifies
how people should act, not how they really behave. Moreover, it is premised on
rationality in this context—the notion that people act so as to promote their own
interests. These interests, of course, need not be narrowly selfish. A negotiator
may be more interested in being thought of as being open and fair than in
maximizing his or her financial position; nevertheless, he or she may still be
regarded as trying to promote self-interest, albeit in the currency of reputation. In
truth, of course, many people are irrational and engage in conduct quite contrary
to their stated interests. Sometimes, such people have not fathomed the conse-
quences of their actions; strong emotions may have overwhelmed their intellec-
tual capacities. One who is irrational, however, is not always at a disadvantage in
negotiation. A rational person, after all, is vulnerable to threats. The madman or
the dunce cannot be reasoned with. In a hostage dispute between cool profes-
sionals in the state department and religious fanatics, who wins?

Decision analysis is sometimes attacked for allegedly depicting negotiation
as strictly an adversary process rather than one in which joint problem solving
may be central. This criticism is misplaced. It is true that much of the early game
theory literature, from which decision analysis evolved, set -out problems in
which the participants are labeled party and opponent, designations that cer-
tainly suggested competition instead of cooperation. In certain zero-sum games,
moreover, the race goes to the individual who can commit himself or herself
quickly, or who can use a forcing move to limit the other side’s options. Even in
certain nonzero-sum games, the game theorists seemed to be saying that rational
strategies must be pursued, even though they would lead to mutually undesired
outcomes. There are also, however, bargaining games that have been developed
to demonstrate the dynamics of cooperative behavior. Where parties ultimately
do come to a settlement that gives some advantage to all, their individual deci-
sions to agree can be reasonably interpreted as advancing self-interest, whether
that interest is mercenary or highly principled, manipulative or altruistic.

Decision theory is sometimes wrongly faulted for suggesting a static rather
than a dynamic approach. If this is ever true, however, it is only for the simplest,
most abstract of the classic two-party games. Indeed, one of the great virtues of
applying decision analysis to negotiation is that it takes into account the impor-
tant variables of uncertainty and time. The choices that a negotiator faces at the
beginning of bargaining may change significantly before the process is over.
Opportunities may develop or be foreclosed. A strategy that made sense at the
start may later have to be abandoned lest it prove fatal. This is particularly true in
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the environmental arena. Coalitions of interests may come together and then
drift apart. Technological developments, the passage of revised laws, and chang-
ing economic conditions may radically alter the possible outcomes.

In sum, negotiation is ultimately a consensual process: There can be no
settlement if the parties do not all choose to agree. By identifying the choices that
parties confront and the incentives and disincentives that constrain them, we can
see negotiation from the parties’ points of view and from a broader perspective. In
addition to clarifying complex relationships, decision analysis teaches two impor-
tant lessons. First, if one wishes to change the likely result of a negotiation, one
must alter the incentives of one or more of the parties in order to encourage
different bargaining decisions. Second, decision theory provides a basis for un-
derstanding reflexive reasoning and the strategic thinking on which it is based.
Third, decision theory illustrates some important paradoxes of bargaining. As we
shall shortly see, for example, even if all the parties in a negotiation behave
rationally so as to promote their own particular interest, the collective result may
be harmful to all. As Thomas Schelling has provocatively demonstrated in his
book Micromotives and Macrobehavior (New York: W. W. Norton, 1978), the
pursuit of self-interest, though utterly rational, may lead to an unwanted out-
come. Finally, decision theory enables us to better understand the importance of
the manner and context of negotiation. The parties’ capacities to communicate
with one another can be an important determinant of negotiation. As we shall
see in the chapters on mediation, the key to resolution may sometimes be to get
the parties to communicate less, not more.

Those interested in a far more extensive introduction to the rigorous study
of negotiation are encouraged to read Howard Raiffa’s The Art and Science of
Negotiation (Cambridge: Harvard University Press, 1982).

INCENTIVES TO NEGOTIATE

Negotiation is a consensual process from beginning to end. Any party can
elect not to participate, or, having once entered negotiations, any party can drop
out. Moreover, a negotiator does not settle a case out of compulsion. One settles
because settlement appears better on balance than nonagreement. That does not
necessarily mean that the negotiator is pleased by the outcome; it may simply be
the least of a variety of evils.

In their book Getting to Yes: How to Negotiate without Giving In (Boston:
Houghton Mifflin, 1981), Roger Fisher and William Ury introduce the concept
of a negotiator’s BATNA—the best alternative to a negotiated agreement. To be
acceptable, any proposed settlement must be at least a little bit better than the
alternative of not settling. This should be self-evident. But what does better
mean? As we shall see in the next three chapters—in which incentives to negoti-
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ate are explored at length—better can mean a variety of things. People who live
near a factory and bring a nuisance suit seeking recovery for the damage done by
its pollution may settle out of court if the company offers more money than they
expect to get from a jury; for such plaintiffs better also could mean more signifi-
cant actions to abate the nuisance. Other plaintiffs, however, may rationally
agree to settle for less than they think they will win in court. Dockets in many
states are crowded, and it can be years before a case will come to trial. It may be
necessary financially to accept less now rather than waiting years for more.
Likewise, people may be very optimistic' about winning a lawsuit; yet, there is
almost always some uncertainty. Judges and juries can err and unexpected evi-
dence may appear. Some plaintiffs may be reluctant to take chances, even if the
odds are very much in their favor.

Better thus can mean more, sooner, or with ]ess risk. It can also mean
cheaper. Lawsuits are expensive. Lawyers must be paid, investigations con-
ducted, and expert witnesses obtained. Different phases of litigation bear differ-
ent costs, It is not very expensive to file a lawsuit, but discovery—the taking of
depositions and the production of documents—can be costly, particularly in
suits where the facts are complex and disputed, as is often true in environmental
cases. A person who can afford to start a suit may not necessarily have the means
to keep it going.

Negotiation may be expensive as well. At the very least, the time of the
participants should be regarded as an expense, a considerable one in protracted
cases. In highly technical cases, it may be costly but essential to gather relevant
scientific information. (If the case is being litigated at the same time, this may
not necessarily be an added cost.) Environmental groups may find it expensive to
inform and organize their constituencies. As we shall see in the Grayrocks Dam
case in the next chapter, there may be other sorts of costs. A party may avoid
negotiating with a long-time adversary, not wishing to give them or their claims
any implicit legitimacy. On the other hand, the very process of negotiating
sometimes may carry a positive value that is wholly apart from any agreements
that may be reached. Good will may be important. A negotiation, though failing
to produce agreement, may establish a useful precedent for the handling of
future disputes.

It is important to remember that the factors that induce a person to come to
the bargaining table may not be precisely the same as those that induce settle-
ment. A person may rationally agree to negotiate, even though she or he sees no
hope of reaching agreement. By the same token, a person conceivably may
decline to negotiate even if there is an acknowledged possibility of settlement if
the costs of negotiating seem too high. Focusing on incentives (and disincen-
tives) is central to understanding negotiation. It helps explain the actions of
individual negotiators. It also underscores the factors that must be manipulated if
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we wish to encourage people to seek consensual resolution of their differences.
Incentives to negotiate are thus a central theme of this book.

We shall encounter two different sorts of negotiations. In one, if the parties
do not settle, then a court, an arbitrator, or some other official will impose a
resolution. This occurs in any lawsuit in which at least one of the litigants is
intent on seeing it through. There is a second category of cases, however, in
which the consequence of nonagreement simply is that there is no deal. If a
conservation group is trying to buy a tract of beautiful land from a developer, the
parties either will be able to come to terms or not. If they cannot agree, then the
developer will look for or find other potential purchasers, and the conservation
group will explore other ways of using its resources.

How are the incentives to negotiate—and to settle—different in these two
different kinds of cases?

OBSTACLES TO CONSENSUS

People may decline to negotiate because they do not wish to recognize the
legitimacy of other parties, because they seek delay, or because the costs of
negotiating seem to outweigh any expected benefits. There are also instances in
which people may be able to see the great need for consensus. Yet, a divergence
between individual and collective incentives prevents them from reaching
accord.

The “commons problem,” described by Garrett Hardin in “The Tragedy of
the Commons,” is the classic example of this type of situation. Tragedy, as he
uses the term, is not necessarily intended to connote sadness; rather, it connotes
“the remorseless workings of things.” In Hardin’s view of the commons, of
course, there is also a strong sense of doom:

Picture a pasture open to all. It is to be expected that each herdsman will try
to keep as many cattle as possible on the commons. Such an arrangement
may work reasonably satisfactorily for centuries because tribal wars, poach-
ing, and disease keep the numbers of both man and beast well below the
carrying capacity of the land. Finally, however, comes the day of reckoning,
that is, the day when the long-desired goal of social stability becomes a
reality. At this point, the inherent logic of the commons remorselessly
generates tragedy.

As a rational being, each herdsman seeks to maximize his gain. Ex-
plicitly or implicitly, more or less consciously, he asks, “What is the utility
to me of adding one more animal to my herd?” This utility has one negative
and one positive component.

1. The positive component is a function of the increment of one
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animal. Since the herdsman receives all of the proceeds from the sale of the
additional animal, the positive utility is nearly +1.

2. The negative component is a function of the additional grazing
created by one more animal. Since, however, the effects of over-grazing are
shared by all the herdsmen, the negative utility for any particular decision-
making herdsman is only a fraction of —1.

Adding together the component partial utilities, the rational herdsman
concludes that the only sensible course from him to pursue is to add another
animal to his herd. And another; and another. . . . But this is the conclu-
sion reached by each and every rational herdsman sharing a commons.
Therein lies the tragedy. Each man is locked into a system that compels him
to increase his herd without limit—in a world that is limited. Ruin is the
destination toward which all men rush, each pursuing his own best interest
in a society that believes in the freedom of the commons. Freedom in the
commons brings ruin to all. (Garrett Hardin, “The Tragedy of the Com-
mons,” Science, 162 [1960], p. 1244)

One need not ransack history to find examples of the commons problem at
work. In the nineteenth century, frontiersmen slaughtered countless American
bison, often taking only the highly prized tongues and leaving the rest of the
carcass to rot on the prairie. Within several decades, the vast herd was reduced
from many millions to just a few dozen. Perhaps some of the more perceptive
hunters saw that they were both decimating the bison and eliminating their own
occupation. Yet, there was nothing that any one individual could do to halt the
trend. The exhaustion of the whale fishery is another example of the same
phenomenen.

Hardin (1960, p. 1245) recognized that the commons problem applies not
only to the consumption of resources like pasture land, bison, and whales but
also to the pollution of air and water.

Here it is not a question of taking something out of the commons, but of
putting something in—sewage, or chemical, radioactive, and heat wastes
into water; noxious and dangerous fumes into the air; and distracting and
unpleasant advertising signs into the line of sight. The calculations of utility
are much the same as before. The rational man finds that his share of the
cost of the wastes he discharges into the commons is less than the cost of
purifying his wastes before releasing them.

The multiperson prisoners’ dilemma is a revealing variant of the commons
problem. It succinctly illustrates the obstacles that can exist to negotiation, even,
in cases in which all the parties can see the benefits of agreement. The best
known of all game theory exercises, it draws its name from its two-person version
in which two defendants involved in the same crime must independently choose
between confessing and remaining silent. Their best collective outcome occurs if
they both are silent; their worst, if they confess. Although it would seem obvious
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for the prisoners to conspire to be silent, under the terms of the game, the
prosecutor can induce each of them to breach any bargain by the offer of a little
leniency in sentencing. The prisoners’ dilemma and some of its implications are
discussed more fully in chapter 2 of Thomas Schelling’s The Strategy of Conflict
(Oxford: Oxford University Press, 1960). Lest you think that the prisoners’ dilem-
ma is wholly an abstract exercise, read George V. Higgins’s description of the
strategy of Watergate prosecutor Earl Silbert. “The Judge Who Tried Harder,”
The Atlantic Monthly [April 1974]: 83, 90-92.)

The multiperson prisoners’ dilemma describes a range of situations in
which each party wants to pursue one course of action but hopes that everybody
else will do the opposite. The polluter who breathes dirty air most likely wishes
everyone else would buy scrubbers and converters; then his foul contribution
would not be noticeable. The apartment dweller who shares the building’s heat-
ing bill wishes his neighbors would turn down their own thermostats but does not
obtain much savings if he does so himself. The owner of a house in a blighted
neighborhood may understandably be reluctant to invest in improvements if
others on the street are going to let their property deteriorate. If, however, they
fix up their houses, the parcel will increase in value even if nothing is done.

In all such cases the payoff to an individual depends largely on what all the
other parties choose to do. The so-called dilemma arises because it is never in
any one person'’s interest to take the step that will lead to improving joint welfare.
It is not a true dilemma because rational choice always dictates one decision:
confession, consuming, or polluting. Perhaps the phrase prisoners’ paradox bet-
ter captures the fact that rational individual action can produce an outcome that
is preferred neither by the group nor the individual.

Whatever the game is called, it also illustrates the importance in negotiation
of communication, promises, and the capacity to ensure future compliance. As
we shall see in the chapters to come, the inability to guarantee future perfor-
mance is often a major obstacle to consensus. The issue is not merely whether
you can trust the other side to live up to the agreement, but how to get them to
trust you.

PROBLEM 1

You are the owner of a vacation house on a quiet lake in rural New
England. Your property is presently worth $75 thousand. It would be worth $100
thousand were it not for the fact that the lake is so seriously polluted that it
cannot be used for fishing or swimming. This pollution is caused solely by the
antiquated septic systems of the hundred houses—yours included—that ring the
lake. The problem could be eliminated totally if all the residents were to install
new holding tanks. The cost of installing and operating a single tank is $10
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thousand. Everyone who lives around the lake is distressed by its condition, yet
even though everyone realizes that all would be much better off if the tanks were
installed, nothing has happened. Why?

For the sake of simplicity, you may make the following assumptlons Every-
one’s house and lot is identical; the installation of any one tank reduces the
original pollution in the entire lake by one percent; and a partial reduction of the
pollution increases the value of all the houses accordingly. For example, if half
the homeowners install tanks, the value of everybody’s property increases from
$75,000 to $87,500.

1. What solutions can you invent to break the impasse?

2. If 40 owners go ahead and install tanks, will that be enough to induce
the others to join in?

3. What kind of private agreements could the parties fashion in order to
ensure compliance with an agreement to install the tanks?

4. If none of the homeowners has the-incentive to install tanks unilaterally,
how would you expect them to vote on a referendum to require such installation?
Would it make any difference whether the voting was at an open town meeting
or was by secret ballot?

5. Is this a matter that is best addressed by private agreement or by govern-
ment regulation? Is the level of the government relevant to your answer?

6. Finally, how do your answers change if we remove the simplifying
assumnptions, that is, that we acknowledge that some people contribute more to
the pollution than do others, that some people feel the cost of the pollution more
than do others, and that benefits of pollution control are unlikely to increase
proportionately to expenditures?

In the problem example, people pollute the lake because the cost to them of
doing so is less than the cost (to them) of not polluting. Because others also feel
that cost, however, everybody is worse off collectively. Some economists have
argued that pollution occurs because, until recently at least, the price for using
the environment has been less (often nothing) than its true value. The best-
known expression of this view is the Coase theorem, which is summarized in the
following Kennedy School of Government Note.

Drawing on an analogy between environmental problems and other overuses
of common property, Ronald H. Coase attributes the undervaluing of en-
vironmental quality to the state’s failure to define property rights clearly. He
suggests that definition of property right (whether these rights were given to
the sources of pollution or to the recipients) would permit bargaining be-
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tween pollution sources and recipients that would lead to an optimal price
for environmental damage. If the source were given the right to pollute,
recipients of the pollution would be willing to compensate the source for
reducing pollution at a rate equal to the value of the cost of the marginal
damage from the pollution. If the amount of compensation exceeded the
benefit of pollution, the source would accept the payment and reduce waste
discharge. If the recipients held the property rights, the process would be
similar: recipients would demand payment equal to their value of the cost of
the marginal damage, and the source would be willing to pay for the right to
discharge wastes until the fee exceeded the benefit from discharging wastes.
Economists regard this result as optimal, since the marginal private benefit
from the discharge equals the marginal cost of pollution to society. (William
B. Marcus and Laurence E. Lynn, Jr., “Note on Environmental Enforce-
ment Program,” Kennedy School of Government Note [1977:1])

The application of the Coase theorem can be illustrated by the following
example. Visualize a neighborhood divided into a 3 X 3 grid of 9 parcels, an acre
each. As a house lot, each parcel is worth $25 thousand. The owner of the
central lot, however, is planning to establish a piggery, and there is no zoning
regulation in place to stop him. Used in this manner, his property will increase
in value to $100 thousand, but the smell and noise will decrease the value of
each of his neighbors’ parcels to $10 thousand. Thus, from a collective view-
point, the farmer’s gain of $75 thousand is more than offset by the neighbors’ loss
of $120 thousand (8 X $15 thousand). In economic terms, the external costs
imposed on the neighbors make the proposed use inefficient. if the owner of the
central parcel does have the legal right to go ahead, then, according to Coase,
the neighbors should pay him to stop. They should be willing to offer more than
$75 thousand (but less than $120 thousand). Everyone would therefore be better
off than if the piggery was established. Alternatively, if the law gives the neigh-
bors the right to veto pollution (through a nuisance suit, for example), then the
farmer can operate only if he can buy the neighbors out. Because the proposed
use is inefficient in this example, he will not be able to offer enough money to
induce the neighbors to waive their rights. If the piggery is to be much more
profitable, however, the farmer would be able to offer more than the $120
thousand it would take to compensate the neighbors for their losses.

Although the Coase theorem yields interesting insights about property rights
and efficiency, it does not address, let alone answer, other important issues, most
of which are central to negotiation. First, although it posits negotiation among
the neighbors, it does not determine how negotiation will proceed. As we shall
see in the next section, the mere fact that there is a potential bargaining range
does not necessarily mean that the parties will be able to agree on a settlement
figure. Second, the illustration speaks of bargaining between the developer and
the affected neighbors, but it does not consider the implications of the bargaining
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among the neighbors themselves. As in the multiperson prisoners’ dilemma,
each of the neighbors may look to the others to solve the pollution problem. For
any individual, the best solution is to get the benefit of the bargain without
having to pay for it. The free-ride factor may cause potential agreements to
unravel. Third, the Coase theorem does not speak to questions of equity. What,
for example, if the neighbors lack the liquid assets to buy out the developer? In
any event, where does private bargaining end and extortion begin? Finally, there
is the matter of transaction costs. It may be difficult and time-consuming to get
all the neighbors together and work out an agreement.

In recent years antiregulatory advocates have invoked the Coase theorem in
support of allowing the free market to set the price of pollution. Whatever the
merits of deregulation, however, this argument ignores the considerable obsta-
cles to negotiation. Transaction costs frequently are significant, and in cases in
which each of us feels the effects of a particular polluter only slightly, it is
unlikely that we shall band together to negotiate a more efficient use of environ-
mental resources. Government regulation is, in part, a mechanism for working
around the problem of transaction costs. Regulation does not, of course, elimi-
nate the need for negotiation; rather, it reconfigures the context in which nego-
tiation occurs. We will see a number of instances in this book where modifica-
tion of the normal regulatory standards produced outcomes that were beneficial
to all. By redefining entitlements, however, regulation does alter the balance or
power in environmental disputes.

ZERO-SUM AND NONZERO-SUM DISPUTES

It is common to think of bargaining as a process of haggling back and forth
in a situation in which one person’s gain necessarily means an equivalent loss for
the other side. Whatever goes into the rug merchant’s till comes out of the
customer’s pocket. Such exchanges are called zero-sum games because the gains
and losses of the bargainers exactly offset each other; that is, they add up to zero.

In practice, however, there are few conflicts that are purely zero-sum. A
man who must pay alimony to his former wife at least can reduce the bite by
claiming a federal tax deduction; if the wife is in a lower bracket, even after she
pays taxes, she will effectively receive more than he has paid out of pocket. (The
alimony game is zero-sum if the United States Treasury is considered a player.)
In labor disputes, a union may value particular fringe benefits more highly than
a straight raise, whereas management may be preoccupied with preserving its
control over the workplace. Environmental disputes almost always involve a
range of issues, the importance of which may vary among the parties. For
example, if the battle is over the development of a tract of land, the environmen-
talists may feel that a certain portion of its is especially fragile and needs protec-
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tion. Carrying high-interest costs, the developer may be under greater pressure to
come to any reasonable accord. If the negotiators are perceptive enough to
recognize their contrasting priorities, they may be able to trade concessions in
such a way that the gains far exceed the losses. This is a nonzero-sum game.

There is nothing inherent in the structure of zero and nonzero-sum games
that makes one more difficult to negotiate and settle than the other. Stalemate
may occur in both instances, even when there are possible settlements that all
the parties would prefer to impasse. It is possible, however, as Lester Thurow
argues in his provocative book The Zero-Sum Society (New York: Basic Books,
1980) that our political system is poorly equipped to reach resolutions where gain
to one segment of society must impose some loss on another. As Thurow demon-
strates, the calculation of benefits and the allocation of costs of environmental
protection is exceedingly complex, particularly when citizens attach markedly
different preferences for clean air and water, jobs, energy costs, and transporta-
tion. He contends that environmentalism in general is closely linked to funda-
mental choices of income distribution, and thus it tends to be zero-sum in
nature—at least in a stagnated economy. Even if this is true for general policy,
however, most of the cases described in the following chapters show that specific
environmental disputes can be decidedly nonzero-sum.

In any event, it is important to understand that although zero-sum and
nonzero-sum disputes are amenable to settlement, they differ somewhat in their
underlying dynamics. Consider first a zero-sum game.

PROBLEM 2

Assume that a farmer is about to retire and sell his beautiful tract of land. A
real estate developer who plans to build a subdivision has made a bid that the
farmer is inclined to accept, but a local greenbelt group has organized a serious
effort to buy the land in order to preserve it in its present state. The farmer knows
he can sell the property to the developer for $300 thousand. The conservationists
have raised $400 thousand to purchase the land.

1. What price do you expect the farmer and the conservationists to settle
on? Why? If you were either party, would you be completely satisfied with this
price? What might you do in order to make it even more attractive from your
point of view? :

2. Should the fact that there is a clear bargaining range (see Figure 4)
facilitate a prompt resolution, or will it tend to prolong negotiations?

3. Would it facilitate settlement if each side knew the other side’s “bottom
line”’? (One’s bottom line—or resistance point or reservation level, as it is called
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L $400,000 - BUYER'S MAXIMUM

BARGAINING
RANGE

[~$300,000 - SELLER'S MINIMUM

Ficure 4. Single issue bargaining range.

in the economic literature—is usually calculated with reference to the BATNA,
Fisher and Ury’s acronym for the best alternative to a negotiated agreement.
Here the farmer’s bottom line is determined by the competing offer of the
developer; if the deal falls through, the farmer can still realize $300 thousand by
selling to him or her. Fisher and Ury caution against setting a rigid bottom line,
noting that, in the course of negotiating, the parties may discover other terms or
compensation that can be incorporated into a deal to make it more attractive
even if the dollar amount proves less than the other offer.

4. Deadlocks are sometimes broken when negotiators agree to apply some
“fair” principle, such as splitting the difference. Do you have enough informa-
tion to decide whether that would be a fair resolution in this case? To the extent
that splitting the difference is common practice, how does the principle affect the
overall strategy of the negotiator?

5. What outcome would you expect if the conservationists knew the farm-
er’s bottom line, but he was in the dark about theirs? What does your answer tell
you about the way in which negotiations are then likely to proceed?

6. As posed, this is strictly a zero-sum dispute, but are there other issues
that can be introduced to give the matter a nonzero-sum quality. What such
issues might be latent here? What other parties might be interested in the out-
come of the negotiations. What influence might they be able to exert?

PROBLEM 3

When there is just one issue in contention, a dispute can be illustrated in a
simple two-dimensional diagram. In Problem 2 that issue was defined simply as
how many dollars would it take to buy the farm. The resistance points of the
buyer and seller constitute the end points of the bargaining range. In cases in
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which the seller demands more than the buyer can afford to pay, obviously there
is no figure acceptable to both of them; hence there can be no deal.

If there are more issues involved, the model must become more intricate.
Consider a case in which the environmental group wants a power plant to reduce
its pollution of the air; specifically, its emissions of sulfur dioxide (SO,) and
particulates. From the environmental group’s point of view, the ideal resolution
would be total elimination of each pollutant. The worst of all worlds would be no
reduction of either one. For the environmentalists to establish an agenda for
settling a suit against the company, however, they must clarify their attitudes
about the host of possible outcomes between these two extremes.

In Figure 5 the two axes represent the percentage reduction of the respective
pollutants. The worst outcome is at 0,0 in the lower left; the best, at 100,100 in
the upper right. The environmentalists will likely prefer outcomes closer to the
latter over those near the former.

Were they asked, moreover, the environmentalists could probably identify a
specific point as being marginally superior to taking their chances in the lawsuit.
For example, they might draw the line at a promise by the company to reduce
each pollutant by 40%; anything less than that would not be acceptable. On
further reflection, they should be able to identify other potential solutions that
they regard as no better but no worse. They might, for example, be willing to
surrender some improvement in sulfur dioxide pollution for a still greater reduc-
tion in particulate pollution. As between their original 40,40 resistance point and
a 35,50 outcomne, they might be indifferent. Indeed, there should be a number
of such combinations that are regarded as no better but no worse than one
another. The line connecting all such points is called an indifference curve, and
is indicated in Figure 6.

As defined here, the indifference curve also happens to be the environmen-
talists’ reservation level. In the diagram, the environmentalists would ultimately

100%

Preferred
Outcomes

Particle
Reduction

Reservation
Level

0% 80, Reduction too%

FiGURE 5. Two-dimensional bargaining.
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100%

Particle
Reduction

0% SO, Reduction 100%

FiGURE 6. Reservation level with two issues.

accept any proposed settlement that lies on that curve but would prefer settle-
ments located above and to the right. We can imagine a second indifference
curve connecting points that are equally attractive among themselves but that are
all preferable to an outcome on the reservation level. Indeed, there may be an
infinity of such curves. Proposals below and to the left of the reservation level
would not be acceptable.

1. In such a case, what shape do you expect the environmentalists’ indif-
ference curves to take: straight, convex, concave, or irregular? (By definition,
indifference curves can never intersect.)

2. The owners of the power plant, mindful of the expense of reducing air
pollution, likely will want to be obligated to reduce particulates and sulfur
dioxide as little as possible. Assume, that, if pushed to the wall, they would
accept a 65,50 solution. Anything more stringent would be less desirable than
fighting the environmentalists in court. How might the technology and econo-
mies of pollution control affect the shape of the company’s indifference curves?

3. In the same way that the resistance points of the farmer and the conser-
vation group defined the bargaining range in the zero-sum example, can you
conceive of a way in which the reservation levels of the environmentalists and
the power company here can be merged to define an area of possible settlement?
You may find it helpful to sketch a resistance curve for the company, but keep in
mind that it regards the status quo (0,0) as the best outcome and total elimination
of pollution (100,100) as the worst.

4. Imagine that the parties reach tentative agreement on a solution that falls
on the intersection of their resistance levels: How might both parties do better? In
such a case must there always be a better outcome?
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5. We have moved from one-dimensional bargaining to two. In many
instances, of course, there will be far more than two issues. It is hard for most of
us to think in more than three, or at the most, four dimensions, so we will excuse
you from drawing a descriptive diagram of such cases. We have seen that two-
dimensional bargaining often offers opportunities for joint gains not possible in
one-dimensional situations. Do you suspect that this opportunity is present in
multidimensional cases?

BARGAINING STRENGTH

Bargaining strength is a familiar but poorly understood commodity, largely
because it sometimes works exactly the opposite from what we might suspect
intuitively. A negotiator with limited authority usually has more power than one
with complete discretion. A negotiator who does not have the capacity to receive
messages from the other side may find that this is an advantage, not a shortcom-
ing. The irrational negotiator may prevail over the rational one. This section will
briefly explore these seeming paradoxes.

The source of bargaining strength usually lies outside the negotiation itself:
one’s power within the negotiation depends on the impact of possible failure of
the negotiations. As Fisher and Ury (1981) stress, the consequences of nonagree-
ment determine the relative attractiveness of settlement. To enhance your bar-
gaining power, then, work to improve the consequences of nonagreement. For
example, the farmer in Problem 2 will strengthen his bargaining hand with the
conservationists if he can get the developer to up his bid to $350 thousand. The
competing conservationists will now have to meet or exceed that offer. Note that
the farmer has enhanced his bargaining strength by pursuing a deal he really does
not want to make; moreover, he has done so outside the negotiation with the
conservationists, Bargaining strength thus is not necessarily a constant. It can be
manipulated by the parties in some cases. In others, it may be affected by events
beyond their control. The farmer’s position will be significantly changed if the
developer independently decides to drop out of the bidding.

Thomas Schelling in The Strategy of Conflict (New York: Oxford University
Press, 1960), explains bargaining strength as a function of commitment. Draw-
ing on Schelling’s example, picture two teenage drivers barreling down the road
at each other, playing the deadly game of chicken. The first to swerve saves his
neck but at the price of appearing cowardly. A driver who can wrench his
steering wheel off and heave it out the window commits himself to going straight
ahead. By committing himself, he forces the other driver to swerve, and he wins
the game.

Commitment can take many forms. It may be aggressive, as in the game of
chicken, or it may be decidedly conciliatory. The soldier who lowers his gun or
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the potential litigant who lets the dealine for filing suit pass has made commit-
ments that may be small or large, depending on the circumstances. Commit-
ment to one road is often made by deliberately burning bridges to others.

Making commitments can involve risk. The soldier who lowers his or her
gun is exposed to the enemy who does not. People who forfeit their right to go to
court may have their rights exploited. There are also significant risks to commit-
ting oneself to an aggressive strategy. The driver who tries to win the game of
chicken by throwing the steering wheel out the window is doomed if the oppo-
nent does the same thing simultaneously. Likewise, the gambit is useless if the
opponent does not see it or concludes that the driver has some other way of
controlling the car.

The game of chicken may seem far removed from most of our lives (though
there are chilling parallels to some international confrontations), but the lessons
have broad application to everyday negotiation. Think back to the Brayton Point
coal conversion case, mentioned in the beginning of this chapter. (This case will
be discussed fully in chapter 8.) There the generating company spent millions of
dollars on coal before it received EPA permission to burn it. Because of high
transportation costs, the investment would have been substantially lost if the
government had said no. By committing itself in this way, the company put
more pressure on the EPA to deviate from the general air pollution standards.
Whether or not it did so wittingly, the company took some risk beyond the
immediate financial one. By acting unilaterally, it could have been accused by
the EPA of acting in bad faith and jeopardizing future relationships.

Bargaining strength is thus related to the options each party faces and to the
parties’ abilities to commit themselves to act (or to refrain from acting) on them.
Commitment, in turn, often is dependent on the parties’ capacities to communi-
cate. Making a commitment of any sort is unlikely to affect the negotiation
strategy of the other parties if they are unaware of the step that has been taken. A
negotiator who cannot receive messages may be immune from threats (but he or
she is also deaf to promises).

Commitment also raises the question of the first move. There are negotia-
tions in which the race goes to the swiftest. The first party that can commit itself
to a course of action preempts all the others. Some unscrupulous developers
have been known to dump fill in wetlands before seeking conservation commis-
sion approval. Such a tactic can breed ill will, but it often moots the question of
protecting fragile ecosystems. Developers may have to pay a fine for illegal
dumping, but they will get a permit. Had the developer asked first, he or she
might have been denied permission. There are also conflicts, of course, in cases
in which each side tries to wait for the other side to make the first move.

Commitment can also be affected by whether the negotiation is public or
private. One common form of commitment is public declaration. The environ-
mental group that proclaims that it will never accede to the development of a
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particular tract secks to enhance its bargaining power by tying its own hands. If
the group is later pressed to compromise, it must take into account the loss of
credibility that will come with retreating from its prior stand.

Commitment is not always self-imposed. The lawyer or executive represent-
ing a company may profess sympathy with neighbors who are claiming damages
for air pollution, but truthfully state that she or he has no authority to settle for
more than a given amount. The client or employer has, in effect, been commit-
ted to a low settlement by refusing to give the authority to agree to a higher one.

In sum, commitment is one of the tools that a negotiator may use to
increase bargaining strength. Even if one objects to the manipulative aspects of
using commitment in this way, negotiators must understand how others may
seek to use it against them.

PrROBLEM 4

Assume six identical apartment houses sit on six lots of equal size on a city
block. The most profitable use for each lot is multifamily housing; each property
an office building, however, they would be worth $5 million in toto; that is, $2
million more than they are worth separately. Keep the concept of bargaining
strength in mind as you consider the following questions.

1. How should a prospective developer approach the six owners of the
apartment buildings: individually or collectively?

2. Given that the developer could sell the six lots as a single parcel for $5
million, how much should she or he be willing to pay for each one? If the
developer has paid $600 thousand for the first five of the parcels, how much
should she or he be willing to pay for the sixth, to complete the deal? Who is in
the position of bargaining strength in this situation: the developer or the last
owner? Can you imagine a situation in which the developer would rationally, if
regretfully, agree to pay more than $5 million for the six?

3. Do your answers to the first two questions give you any guidance about
whether as an apartment house owner you would want to be the first to deal with
the developer or the last? What risks go with the strategy of waiting to be the last?

4. As the developer, what strategies can you devise to protect yourself from
possible exploitation? (For a description of negotiation strategy and land assem-
bly, see C. Trillin, “U.S. Journal: Atlantic City, New Jersey,” New Yorker,
January 8, 1979, p. 4; and P. Hellman, “How They Assembled the Most Expen-
sive Block in New York History,” New York. February 25, 1974, p. 31.)



DISPUTE RESOLUTION THEORY 41

5. In the Holston River case, which will be described in chapter 5, the EPA
negotiated a pollution discharge permit with the Tennessee Eastman Company.
One of the issues in that case was the capacity of the river to absorb the pollu-
tants; there were other companies that discharged their waste into the river. The
EPA had to allocate the carrying capacity of the river among the various dis-
chargers. In this circumstance, if you represented one of these other companies,
would you want to be the first to negotiate with the agency or the last?

CONCLUSION

This chapter has merely sketched a theoretical framework for understanding
negotiation. The framework will be expanded and built upon in the chapters that
follow. The case studies of actual negotiations will give you the opportunity to
apply and test the theories that have been introduced. You should regularly ask
yourself whether environmental disputes are sufficiently different from other
kinds of conflicts that they require their own theories and practices.



INCENTIVES TO NEGOTIATE

INTRODUCTION

The process of negotiation is a chain of interlocking choices. The parties must
first decide if they are going to negotiate at all, and if so, whether they will adopt
competitive or cooperative strategies. They also must choose when and where to
meet, whether to confer publicly or privately, and what should be on the agenda.
Likewise, each negotiator must decide when to tender an offer and how to
respond to a demand. Ultimately, the parties must decide whether to ratify a
possible settlement, continue negotiating, or even leave the bargaining table. (In
fact, as we shall see later in this book, after an agreement is reached, the parties
may be faced with choices about whether to breach it in whole or in part.) All
these choices are interlocking in that the decisions made by one party often affect
the options available to the other.

If negotiation is a chain of choices, they a key to understanding the process
is identifying the incentives—and disincentives—each party faces. The way in
which an individual evaluates the possible consequences of going to the bargain-
ing table will explain his or her decision to negotiate.

Incentives may be thought of as costs and benefits, but it is important to
remember that many of the important consequences of negotiating and settling
(or failing to do either) are not monetary. One person may feel great emotional
relief at settling out of court. Another may pay considerable legal costs in order to
win public vindication from a jury. That a benefit (or a cost) is subjective and
hard to quantify, however, does not mean that it is any less substantial than hard
cash. Furthermore, the way in which anyone balances emotional tranquility or
reputation against dollars is a matter of personal values, and these may vary
considerably from individual to individual. To an outsider, a steadfast refusal to
negotiate may appear irrational, but it may be the product of a careful delibera-
tion. (With negotiation, as with anything else, of course, it is possible for people
to make miscalculations that they would grossly regret if they recognized them.)

42
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We are broadly concerned here with incentives to negotiate, but we must
recognize that the decision to enter negotiations is quite different from the
decision to come to agreement. A person may be willing to explore the possibility
of settlement without committing himself or herself to a consensual resolution.
Likewise, the decision not to initiate negotiation may be different from the
decision not to accept someone else’s invitation to meet, just as the decision to
withdraw from negotiations once they have begun is somewhat different from the
decision not to talk in the first place. All such choices require a careful weighing
of the consequences. As the consequences are likely to differ, so is the nature of
the choices.

Sophisticated negotiators recognize that at least some of the incentives that
they and their counterparts face are subject to control. A bargainer who initially
is unable to get the other side to talk need not throw in the towel. Instead, he or
she may succeed first by identifying the incentives to negotiate as they are
perceived by the other side and then by trying to change those perceptions. That
change may come about by persuasion—by demonstrating to the other side that
they have underestimated the net benefit of talking—or by producing some sort
of sweetener that induces them to come to the table. The other side of this coin is
the tactic—often a dangerous one—of establishing a precondition before one
negotiates. '

We shall be considering incentives to negotiate throughout the book. This
focus serves several functions. First, it will allow us to evaluate the decisions of
individual negotiators, whether or not we encounter them in case studies that we
read or watch them in the simulation exercises. Second, looking at incentives is a
way in which we can understand the leverage that the parties may have on one
another. As we shall see, this leverage has a dynamic quality, often shifting in the
course of a negotiation. Finally, this approach allows us to take a broader per-
spective. If, as a matter of public policy, society wants to encourage more out-of-
court settlements, how can it effectively manipulate carrots and sticks?

INCENTIVES TO SETTLE A LAwsuIT

In considering incentives to negotiate, it is useful to distinguish two situa-
tions: those in which a failure of the parties to agree will result in a decision
imposed by a court (or some other adjudicator), and those cases where nonagree-
ment means that a deal has fallen through and that there will be no resolution
among the parties.

Although lawyers often engage in commercial bargaining, there has been
more attention in the legal literature to negotiation of lawsuits. Mnookin is the
author of the felicitous phrase bargaining in the shadow of the law. Divorce
lawyers trying to hammer out a separation agreement must always be mindful of
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the range of likely outcomes should negotiation break down and the case go to
court. Recent judicial decisions help set a bargaining range for the parties.
Consider the following questions:

1. What if both parties in a pending lawsuit knew precisely what the judge
would order: Would they have an incentive to negotiate?

2. In some jurisdictions, it can take years to get a court date for trial. This
can be an important inducement to negotiate. Is the effect of court
congestion felt equally by all litigants; whose bargaining power is en-
hanced by delay?

3. In practice, some measure of uncertainty is present in almost every case.
(Even if the plaintiff has an overpowering case on liability, the amount
of damages may be open to question.) To what degree can a party reduce
that uncertainty; how valuable is it for him or her to do so?

Special Problem

The following quotation is from an article entitled “Some Suggestions
Concerning the Judge’s Role in Stimulating Settlement Negotiations” (Rubin
and Will, 75 Federal Rules Decisions 89). The authors, themselves judges,
describe different ways in which negotiation may commence, one in which they
call the “Lloyd’s of London” calculation. Do you agree with their analysis?

The plaintiff says the most likely judgment is $100,000 and he has a
70% chance to win; he has appraised the case at $70,000. He would accept
$70,000 “insurance” for his case. The defendant says the likely judgment
value is $60,000 and the plaintiff has only a 50% chance to win. He has
appraised the case at $30,000. He would pay $30,000 for an insurance
policy that would indemnify him for this case. If both appraisals are reasona-
bly informed and accurate, the parties ought to be willing to discuss a
settlement midway between their own Lloyd’s figures—here $50,000.

1. Why might parties to the same lawsuits have different assessments of the
probabilities for success in the courtroom?

2. If the person or agency bringing the suit estimates its chances of success
higher than does the defendant (as occurs in the previous hypothetical case), how
likely is a negotiated settlement? Is one necessarily prohibited?

INCENTIVES TO NEGOTIATE IN OTHER CONTEXTS

Lawyers often negotiate in situations in which there is no judge or arbitrator
to impose a solution if the parties cannot reach one on their own. A “greenbelt”
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association, trying to obtain a conservation easement from a farmer, must either
come up with an acceptable proposition or forego the property because no third
party is empowered to impose a price.

If negotiation of lawsuits takes place in the shadow of the law, what estab-
lishes the parameters for other kinds of transactions? In Getting to Yes (1981),
Roger Fisher and William Ury identify the importance of a negotiator’s BATNA—
his or her “best alternative to a negotiated agreement.” The farmer considering
an offer from the green belt association weighs it against the possibility of a bid
from someone else. The offer must be superior to the BATNA to be acceptable. In
some cases, the farmer may have a firm bid in hand, whereas in others, the
market may be weak or uncertain. The process of weighing a proposed settlement
involves consideration of one’s attitudes toward risk and delay. We are cautioned
that a bird in the hand is worth two in the bush, but the axiom does not give us
any help if the choice is between the bird in the hand and three or four in the
bush.

The notion of bargaining in the shadow of the law and the concept of
BATNA are both expressions of decision analysis—a technique that facilitates the
evaluation of competing options. In each case, the consequences of settling are
compared with the implications of not accepting the deal. Seldom are the conse-
quences clear. Even in the case of settlement, there may be some uncertainty
about whether it will be fully honored or what sort of precedent it will set.
Uncertainty about the consequences of nonagreement is likely to be more pro-
nounced. Declining one proposal, even a supposedly “final offer,” does not
necessarily mean that negotiations are at an end. A negotiator may turn down a
proposal that is superior to his or her BATNA if he or she thinks that a still better
proposal will follow.

Consider the following questions:

1. Fisher and Ury contend that a negotiator’s bargaining power is enhanced
by improving his or her BATNA. In which situation is the negotiator
more likely to be able to do so—in the context of a lawsuit or operating
in the market?

2. Why is it that the prices of some things are negotiable and some things
not? Foreign cars, for example, are more likely to be sold at sticker price
than are domestic cars. Is this simply a function of a strong market for
foreign cars? Is not a dealer better off if he or she trims the profit margin
a bit rather than lose a sale?

3. In his inaugural speech in 1961, John Kennedy said, “We will never
fear to negotiate, but we will never negotiate out of fear.” What was this
statement probably meant to signify and who was its intended audience?
Why is it better rhetoric than policy?
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CAsE STuDY: GRAYROCKS DAM

The following material is based on a case study prepared by Julia Won-
dolleck.

The Grayrocks case illustrates how incentives to negotiate and settle can
change over time. As you read it, focus your attention on how the various parties
perceived the consequences of nonagreement. What made these perceptions
change? What leverage did each party have over the others to get them to come
to the bargaining table?

The Grayrocks Dam case has all the elements of a classic develop-
ment/environment dispute. It pitted a large power company seeking to construct
a dam to provide cooling water for a new power plant against a coalition of
environmentalists, farmers, and state officials. To the power company the dam
meant more electricity and jobs and higher revenues. To the farmers who lived
downstream, it meant less water available for irrigation. And to environmen-
talists, it meant a threat to the habitat of the whooping crane, an endangered
species. As the controversy unfolded, the battle over the dam was waged on ' many
fronts, including the courts, Congress, and the state capitals of Nebraska and
Wyoming. Ultimately, the parties got together and settled the dispute among
themselves—the dam is being constructed, the farmers still have their water, and
the whooping crane is still with us. This case describes how the parties fashioned
a resolution that each of them prefered to continued litigation.

In 1970, six utilities formed the Missouri Basin Power Project (MBPP) for
the purpose of constructing a $1.6 billion coal-fired power plant on the Laramie
River near Wheatland, Wyoming. The plant was designed to provide power for
expected industrial expansion in eastern Montana, Wyoming, Colorado, North
Dakota, South Dakota, Nebraska, lowa, and Minnesota. Two million customers
will be served by the plant. To supply essential cooling water for the plant, the
consortium proposed to build a dam and reservoir on the Laramie River, a
tributary of the North Platte River. The dispute over the dam was first and
foremost a dispute over water rights. Once operating, the project would divert
60,000 acre feet of water annually from the North Platte River. This diversion is
in addition to the 70% reduction in streamflow that has occurred in the last 50
years due to construction of 43 dams and numerous irrigation projects on the
same river. Conservationists worried that the additional reduction in streamflow
would be “the straw that broke the camel’s back” in its impact on North Platte
River wildlife.

The focus of the conservationists’ concern was the critical habitat of the
whooping crane, an endangered species. The crane migrates annually between
the Aransas Natural Wildlife Refuge in Texas and Wood Buffalo National Park
in Canada. Two hundred and seventy miles downstream from the dam is a 60-
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mile-long stretch of sandbars that serves as a major stopover for the crane on its
yearly migration. Flood waters and ice from the annual snow melt scour the
sandbars and keep them free from vegetation. The environmentalists worried
that the additional reduction in streamflow occasioned by the dam would reduce
the effectiveness of the scouring, thus permitting vegetation to overcome the
sandbars and make them unsuitable for the whooping cranes.

Farmers downstream also worried about the impact of the dam on stream-
flow. Water is a very valuable commodity in the semiarid plains states; it is the
lifeblood of their agricultural economy. As a result, it has been a source of
conflict among the states for a number of years. Colorado, Wyoming, and
Nebraska have feuded for years over the allocation of water from the Laramie and
North Platte rivers. Entitlements to this water were defined by United States
Supreme Court decisions in 1945 and 1956. Unfortunately, the three states all
interpret these decrees differently. Nebraska has been able to liberally interpret its
entitlement to North Platt River water because it is located farthest downstream.
It has taken its share of the streamflow plus whatever has been left by upstream
users. Nebraska officials opposed the dam because they worried that its construc-
tion would force them to reduce the state’s water usage. Wyoming officials
maintained that the Supreme Court allocation formula entitled them to the
additional water that would be taken from the river by the dam. Because the
Supreme Court rulings were ambiguous, none of the parties could be absolutely
sure who was really entitled to the water at issue.

Informal negotiations began in 1973 when MBPP formed an environmental
advisory committee to explore the potential impacts of the Grayrocks Dam. The
committee solicited the views of concerned environmental groups and issued a
report suggesting that future power needs could be met by a smaller plant with
less environmental impact. MBPP apparently did not find the report persuasive.
In the words of Robert Turmner, the Wyoming representative of the National
Audubon Society, the response of officials to the committee’s advice and recom-
mendations was “negative in every regard.” The advisory committee was offi-
cially disbanded in 1976.

During this same period, Nebraska and MBPP officials were meeting over
30 times to discuss the water rights issue. The negotiations also yielded little in
the way of agreement. The principals have different perceptions of what went on
during these talks. William Wisdom, counsel for Basin Electric, a major interest
holder in MBPP, asserts that the consortium made a number of offers of specific
water levels to Nebraska that were all rejected. Paul Snyder, assistant attorney
general of Nebraska recalled that MBPP refused to concede anything during
these negotiating sessions. Snyder’s view is that MBPP adopted a hard line in
negotiating with environmentalists and Nebraska because it thought it had the
political clout needed to head off any lawsuits, especially those brought by
Nebraska, part of MBPP’s service area. The utilities were “used to getting away
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with whatever they proposed; nobody had ever stood up to them before.” Things
would soon change.

Having been frustrated in its attempts to settle the dispute through negotia-
tion, Nebraska fired the first salvo in a complicated legal battle: in 1976 it sued
the Rural Electrification Administration (REA) alleging that the REA’s loans to
the project were illegal. Under the National Environmental Policy Act (NEPA),
major federal actions that affect the quality of the environment, including loans
and permits, must be preceded by an adequate environmental impact statement
(EIS). Nebraska charged that the Grayrocks Dam EIS was inadequate because it
said nothing about the impact of the dam on either Nebraska water supplies or
the aquatic ecosystem of the part of the North Platte River that flows through the
state. Nebraska pursued the same legal strategy in a suit that sought to enjoin the
Army Corps of Engineers from issuing a 404 permit needed to dredge and fill a
U.S. waterway.

Conservationists filed suit as well, likewise citing the allegedly inadequate
EIS but also charging that the REA and the Corps failed to fulfill the require-
ments of the Endangered Species Act (ESA). The ESA requires that federal
agencies consult with the U.S. Fish and Wildlife Service to ensure that their
actions do not jeopardize an endangered species. Under this requirement, the
requested permits may be refused, or mitigating procedures may be ordered. In
effect, the conservationists sought to stop the dam until MBPP took steps to
guarantee the habitat of the whooping crane.

The various lawsuits were combined into one consolidated suit. As the case
progressed, the parties met a few times to discuss settlement. These efforts were
futile in large part because each side felt confident of victory; hence, they had
little incentive to negotiate out of court. This stalemate was broken when the
court ruled against MBPP and enjoined REA from issuing the needed loan
guarantees and the corps from issuing the 404 dredge-fill permit. It was at this
point, in the words of Paul Snyder, Nebraska’s assistant attorney general, that
“the real negotiations started.”

Although MBPP lost the first battle over the Grayrocks Dam, it was far from
clear that they were going to lose the war. They appealed the decision and were
confident that the injunction would be overturned. They also had friends in
Congress. In an emotional speech, retiring Representative Teno Roncalio (D-

Wyo.) pleaded,

Do you want to send me back to Wyoming, after ten years as your friend and
colleague, to face 2,000 unemployed people in Wheatland on account of a
totally unjustified thing like this, the Endangered Species Act? (Washington
Post, November 27, 1978, p. Al)

Roncalio’s plea was warmly received. The House passed a bill exempting
the Grayrocks Dam from virtually all federal regulatory requirements. The bill
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was amended in conference to limit the exemption to the Endangered Species
Act provided that the newly created Endangered Species Committee gave its
approval. A

Thus, MBPP had hoped that it could achieve the victory in Congress that
eluded it in the courts. But as MBPP had learned from the district court’s
decision, it could not be certain of a favorable decision. Because the Endangered
Species Committee (known popularly as the “god committee” because of its
power to make life or death decisions for both species and projects) had never
decided an issue like the Grayrocks Dam, no one could be certain how it would
vote. Moreover, the longer construction was delayed on the dam, the more
expensive became the dispute for MBPP. MBPP officials estimated that they
could lose close to $500 million if construction was delayed for a year; therefore
MBPP had a clear incentive to find a quick way out of the morass.

Similarly, conservationsists were not enthusiastic about trusting the future
of the whooping crane to the “god committee.” Moreover, they did not relish the
thought of an expensive court appeal. Because they never intended to stop the
project entirely but merely intended to provide protection for the endangered
crane, little was to be gained from fighting the battle to its bloody end. And
Nebraska also was not inalterably opposed to the project; it merely wanted to
protect its water. As a result, the dispute really was ripe for settlement.

MBPP initiated negotiations by proposing, through intermediaries, that all
the parties get together to discuss a settlement. Nebraska and Wyoming quickly
agreed as did the conservation groups. The initial meeting was held in Lincoln,
Nebraska, in October 1978. Sixty people patticipated with the two governors
serving as co-chairmen. In the view of one of the representatives of the conversa-
tion groups, the governors used the meeting primarily for “political posturing.”
Little of substance was accomplished, beyond agreeing to the date and format of
the next meeting. .

On November 2, 1978, a much smaller group reconvened in Cheyenne,
Wyoming. At the Lincoln meeting the parties had agreed to continue discussions
through six representatives: Nebraska’s attorney general, Nebraska’s director of
water resources, Basin Electric’s James Grahl, MBPP attorney Edward Wein-
berg, Patrick Parenteau of the National Wildlife Federation, and David Pomerly
of the Nebraska Wildlife Federation. Each of these parties came to the Chey-
enne meeting with “bottom-line proposals” developed since the first meeting in
Lincoln. Each was also accompanied by legal counsel and technical advisors.
When the size of the group proved unwieldly, the lawyers and advisors were
shunted to a nearby room where they remained available for consultation. The
remainder of the negotiations were conducted by the principals alone.

MBPP opened the negotiations by offering $15 million to the opposition
groups to purchase water rights to maintain whatever streamflow they thought
appropriate. It was MBPP's intention that some of this money be used, if neces-
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sary, to maintain the whooping crane’s habitat artificially. MBPP officials arrived
at the $15-million figure the same way most defendants calculate settlement
offers; they estimated what they could afford to pay, how much they stood to
loose if the case was not settled, and approximately what they thought it would
take to satisfy the opposition.

What MBPP failed to assess, however, was how such an offer would be
perceived by the plaintiffs. It was rejected for several reasons. First, Nebraska was
extremely nervous about accepting any direct payment except for legal fees.
Given the highly visible nature issues among Nebraska farmers, it was important
that Nebraska not be perceived as selling out the interests of its water users for
cash. Second, Nebraska was sincerely interested in maintaining the existing
streamflow through the state and was not certain that the cash settlement would
be adequate for this purpose. Third, like Nebraska, the conservationists were
reluctant to accept cash, but they also were concerned about whether streamflow
levels could be legally maintained through water rights purchases. Nebraska
allocates water to users only if it will be put to “beneficial use.” This includes
agriculture, mining, municipal water needs, recreation, and the maintenance
and propogation of fish and wildlife. Although it would seem that purchase of
water rights to protect the whooping crane’s habitat would fall within the fish and
wildlife clause, there is a catch. A “beneficial use” must also entail “physical
removal of the water from the stream.” Because the water purchased to maintain
the habitat would be left in the stream and not removed, it was not clear whether
a Nebraska court would consider such a use beneficial. Thus, both Nebraska and
the conservationists rejected the initial MBPP offer.

MBPP came back with the revised offer that cut the cash settlement in half
and included varying guarantees for minimum streamflow for the North Platte
River for different seasons. The $7.5 million was supposed to be used to purchase
additional water rights when needed and to maintain the habitat artificially.
Although the streamflow guarantees helped assuage some of the concerns of the
opposition, Nebraska and the conservationists were still reluctant to accept any
cash. As a result, the parties spent much time discussing how much a settlement
could be consumated and no time discussing the size of the settlement. After
much discussion, Patrick Parenteau of the National Wildlife Federation sug-
gested using the money to create a trust fund for the preservation of the whooping
crane and its habitat. Nebraska agreed to the settlement on the condition that the
fund be governed by an “independent” board of trustees. Thirty days later the
parties affixed their names to a formal, binding agreement that includes a
monitoring provision to ensure implementation. The agreement establishes a
perpetual trust fund with the interest used for protective measures for the whoop-
ing crane and its habitat. On January 23, 1979 the god committee met for the
first time. It ratified the settlement and thus ended the Grayrocks Dam contro-
versy.
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STuDY QUESTIONS

1. At the outset, what was the relative bargaining power of the parties? In
Fisher and Ury’s terminology what were the alternatives to a negotiated
agreement?

2. The different environmental groups in this case were well organized and
united; they seemed to share similar views on strategy as well as objectives. In
many environmental disputes, this is not true. Suppose the various conserva-
tionists in Grayrocks had not been able to form a united coalition. Would this
have affected MBPP’s willingness to seek a negotiated settlement? In what way?

3. The great majority of all lawsuits are settled outside of court. Court
procedures, however, can influence the timing of settlement. Major procedural
events include the process of discovery (through depositions and interrogatories).
Discovery gives both sides the opportunity to gather information that may cause
them to revise their estimates of success. There also can be pressure to settle
when the matter is called for trial, right after the plaintiff has presented a case and
just before the judge instructs the jury. Some cases are even settled while the jury
is out deliberating. Identify the important settlement opportunities in the
Grayrocks case? When did they occur? How did the willingness of each of the
parties to settle change at each of these stages?

4. Had water rights to North Platte River water been clearly defined, Ne-
braska and Wyoming would have had much less to argue about. Although the
Supreme Court had twice ruled on the water rights issue, these decisions failed to
define clear entitlements beczuse of seasonal variations in both streamflow and
the relative needs of both states. The resulting ambiguity has permitted each state
to interpret the rulings in a way favorable to the interpreting state. Nebraska
could have tried to stop the dam by seeking a clarification from the Supreme
Court on the water rights issue. (Because the Supreme Court has original juris-
diction in suits between states, Nebraska could have gone directly to the Su-
preme Court with its complaint.) Similarly, Wyoming could have sought a
declaratory judgment supporting its interpretation of the earlier rulings. Why do
you think neither state pursued this strategy?

5. Did the MBPP take a hard line in this case? Were there any actions it
could have taken that might have convinced dam opponents that it would never
accede to their demands? Could the conservationists have taken a stronger stand
in any way? Why do you think the parties did not escalate the dispute?

6. During the course of this dispute, the Supreme Court affirmed a lower
court ruling that enjoined construction of the Tellico Dam on the Little Ten-
nessee River because it threatened the snail darter, an endangered species. The
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Tellico decision stood for the proposition that the Endangered Species Act re-
quired that development projects yield to any endangered species threatened by
the project. This decision was somewhat of a Pyrrhic victory for environmen-
talists because it prompted Congress to amend the Endangered Species Act by
creating the “god committee” to review cases of irreconcilable conflict between
the preservation of a species and construction of a new development. Do you
think that the creation of this committee will, in the long run, affect the incen-
tive of parties embroiled in endangered species disputes to negotiate?

7. Suppose that MBPP was legally forbidden to pay compensation for en-
vironmental degradation. (This assumption is not as unrealistic as it may seem.
Some states do not allow utilities to include compensation payments in their rate
base.) Also assume that it was infeasible for MBPP to guarantee streamflow.
Would the conservationists have had any incentive to negotiate?

INDUCEMENTS AND OBSTACLES

A Catalog of Incentives

People settle disputes when they perceive that the cost of continuing the
dispute exceeds the cost of settlement. These costs (or benefits) can be hard to
calculate, and they can change radically in the course of dispute. As new infor-
mation becomes available, the parties reassess their estimates of the likelihood
that they will prevail if they do not settle. In Grayrocks, for example, the lower
court decision enjoining construction of the dam shocked the MBPP into recog-
nizing that its case was not as strong as it had originally assumed.

A second factor that accounts for changing willingness to settle is changing
the costs of continuing the dispute. Early success can sometimes be paradoxical.
Having won half a loaf, a party may become more nervous trying to win still
more. The conservationists in Grayrocks were reluctant to risk the gains they had
won in the lower court by going to the “god committee.” Further, the out-of-
pocket costs of continuing to fight can be substantial. Even if there is something
to be gained by going to court, it may be eaten up in fees. There is particular
pressure to settle on the courthouse steps because trials are expensive. It is
relatively cheap to maintain to lawsuit in its early stages, but a trial eats up
money quickly in lawyers’ fees, expert witness fees, the cost of obtaining a record
transcript, and so forth.

Finally, a person’s inclination to settle may change during the course of a
dispute because of changes in values. The very process of negotiation can change
attitudes because of the way in which it can restructure relationships. Saving
face, for example, may be irrelevant at the outset but critically important after a
protracted negotiation. Likewise, someone who initially has just a mild interest
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in settlement may come to have a feeling of understanding and even obligation
to his or her counterparts. (Of course, the reverse can be true as well. Face-to-
face negotiation may engender such hostility that a party will refuse to settle no
matter how attractive the substance of a deal is.) Attitudes and values often are
affected by external developments. A party who suffers a substantial financial
setback during the course of the dispute may be forced by circumstances to agree
to terms that he or she would have rejected earlier.

It is instructive to identify the incentives that lead people to negotiate. It is
equally revealing to catalog the factors that can cause them to refuse to bargain at
all. For example, because negotiation is a process of mutual accommodation, it
necessarily implies recognition of the legitimacy of the opposition’s demands and
of the opposition itself. This is rarely an issue in environmental controversies,
but it is a problem in both international negotiations and labor relations. Israel,
for example, has refused to negotiate with the Palestine Liberation Organization.
The PLO similarly has thus far refused explicitly to acknowledge Israel’s right to
exist, apparently regarding the simple fact of recognition as an act that requires
some reciprocal concession.

Sometimes parties designate certain issues as nonnegotiable as a matter of
principle. For example, some labor spokesmen have taken the position that
health and safety on the job is a right that they should not have to bargain to
obtain through concessions on wages. In the early days of the labor movement,
management refused to bargain with labor, in large part because it did not want
to surrender its unilateral authority for making decisions over the terms and
conditions of employment. Even now, there are disputes over locating the line
between work conditions (which are negotiable) and management prerogatives
(which are not).

In cases where appearances matter, people sometimes refuse to bargain
when they think doing so will be seen as weakness. This was the rationale cited
by the United States in refusing to negotiate with the Barbary Pirates in the late
1700s. Charles Cotesworth Pinckney, then the ambassador to France, was cred-
ited with declaring, “Millions for defense but not one cent for tribute,” an
explicit expression that precedent and principle may be worth far more than
money. (Some authorities contend that Pinckney actually said, “Not a penny!
Not a penny!” which, if less memorable, rests on the same policy.)

Finally, sometimes people bargain with no thought of reaching settlement
but simply to win delay. Here the refusal to bargain is tacit but no less real. In
international relations, this tactic has been used to buy time to build up arma-
ments in preparation for war. In lawsuits, the party who is benefited by the status
quo may stall. A defendent who privately knows that he will be ordered to pay the
plaintiff a substantial sum may nonetheless profit by postponing the inevitable if
he or she can presently earn a good return on the money that eventually will
have to be paid out.
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Consider the following questions:

1. What other reasons might someone have for refusing to negotiate? List
particular examples.

2. What options are available to someone who wants to negotiate when the
other side will not participate?

3. How is it possible to tell when a refusal to negotiate or a refusal to discuss
a particular issue represents a sincerely held value and when it is a mere

bargaining ploy?

The Form of Compensation

People have different perceptions of what constitutes proper compensation.
To MBPP the initial offer of $15 million was a legitimate means of settling the
dispute and of addressing the merits of their opponents’ case. To the opposition,
however, it was unacceptable because it looked like a bribe. In making compen-
sation offers, how the offer is made is sometimes as important as its substance.
One man’s gift may be another man’s bribe. Offerors have to try to package their
offers in a way that does not cast the recipient in an awkward light.

Often, when people oppose a project not out of self-interest but from a
concern for a third party (e.g., the conservationists’ acting on behalf of the
whooping crane), they may be offended by a direct offer of compensation. In
such cases, in-kind compensation can be a more useful way of helping the
intended beneficiary. For example, if a development is going to destroy a highly
valued piece of forest, the developer as compensation might offer to purchase
comparable land for the creation of a perpetual wildlife preserve. In-kind com-
pensation was arranged in the Grayrocks case through a grant to purchase water
rights to offset diminished streamflow caused by the dam.

PROBLEM

Assume that you are the head of the South Carolina Coalition for the
Environment, a group that represents all of the state’s environmental interests.
You have been invited to participate in an ad hoc attempt to negotiate regula-
tions governing hazardous waste management. The following background infor-
mation may help you decide whether you should participate in this effort, and if
so, under what conditions.

In recognition of the fact that mismanagement of hazardous wastes might
have catastrophic effects on both human health and the environment, Congress
enacted the Resource Conservation and Recovery Act (RCRA) in 1976. RCRA
required EPA to develop regulations to control all hazardous wastes from the



INCENTIVES TO NEGOTIATE 55

point of generation to their final disposal. The act allows the states to take
responsibility for hazardous waste management, provided that state regulations
are at least as stringent as those established by EPA.

Shortly after EPA published its proposed hazardous waste management
regulations, South Carolina moved to adopt regulations of its own in order to
assume responsibility in this area rather than defaulting to the federal govern-
ment. Such a move was consistent with the strong states’ rights sentiment that
prevails in the South. The job of drafting the regulations fell to the state’s
Department of Health and Environmental Control (DHEC).

In drafting the regulations, DHEC labored under a cloud of suspicion that
lingered from its prior involvement in the licensing of a hazardous waste facility.
In November 1977, DHEC had issued an industrial waste permit to Bennett
Mining Company in Pinewood, South Carolina. The permit was issued without
a public hearing. Shortly thereafter, the Bennett plant was sold to a larger waste
management firm, SCA Services, which hired DHEC'’s chief of Special En-
vironmental Programs to manage the facility. The public did not learn of the
Pinewood license decision until some time later, and when the story broke, local
residents were angry. Moreover, the hiring of the DHEC bureau chief, though
legal, had the appearance of impropriety. After Pinewood, DHEC's efforts to
draft new hazardous waste regulations would be closely monitored.

DHEC drafted its first set of proposed regulations in late 1978. Public
hearings were held, and the business community complained vigorously that the
regulations were excessively costly and impractical. DHEC nonetheless submit-
ted the regulations to the legislature for approval, as was required by state law. In
the face of strong opposition from the South Carolina Chamber of Commerce,
the legislature asked DHEC to withdraw the regulations and to host “further
proceedings . . . to insure that the regulations are fair and equitable to all af-
fected parties.” Subsequently, DHEC decided to convene all of the interested
parties in an attempt to negotiate a set of regulations that would be acceptable to
all.

Assume that the new head of DHEC has invited your group to select
someone to participate on the advisory panel that will draft the state’s hazardous
waste management regulations. If this panel is successful, a consensus draft will
be submitted to the state legislature for its approval. Even if approval is granted,
of course, it is possible that the EPA might still find that the state regulations do
not meet federal standards. At this point, what do you have to gain by participat-
ing on the panel? What risks do you run? Should you seek any conditions on
your participation? What additional information would you like to have before
making a final decision on this matter?



JOINT PROBLEM SOLVING

INTRODUCTION

In their book Getting to Yes: Negotiating Agreement without Giving In (Boston:
Houghton Mifflin, 1981) Roger Fisher and William Ury contend that effective
negotiators are those who can convert competitive bargaining into joint problem
solving. The search for mutually beneficial outcomes is, in their view, the key to
success.

The complexity of many environmental disputes may make them particu-
larly appropriate for this approach: the presence of many issues allows negotiators
to make efficient trades. This potential is not always easy to realize, however.
The road to joint problem solving may be blocked by legal obstacles and interper-

sonal differences.

As you read the following case, consider why this dispute—which began
with a lawsuit in federal court—evolved from a competitive confrontation to
become an exercise in joint problem solving. To what extent might the experi-
ence here be transferred to other cases?

CasE Stupy: BROWN PAPER

This case was initially drafted by David Gilmore. It was extensively edited
by David Kuechle of Harvard University.

Introduction

The Brown Paper Company is a significant economic force in the state of
New Hampshire. Its pulp paper mill, located in Berlin, New Hampshire, is by
far the largest employer in the northern part of the state—and the second largest
in all of New Hampshire. In 1972 Brown employed 2 thousand hourly and
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salaried workers in Berlin whose population was just under 10 thousand. In
addition, the company purchases nearly all the pulp wood, lumber, and waste
products from the forest-related businesses located in northern New Hampshire.
Of the 30 thousand people who live in this part of the country—from the White
Mountains northward—close to 28 thousand were economically dependent on
Brown. During the 1970s, Brown was also the largest source of sulfur dioxide air
pollution in New Hampshire and a significant source of particulate emissions in
the state.

In July of 1979, Brown Paper Company concluded negotiations with the
United States Environmental Protection Agency (EPA) after more than 18
months of meetings. The negotiations were not always tranquil. At one point, a
participant almost walked out. Yet, in spite of frustration, mistrust, and hostility,
the negotiators finally worked out an agreement wherein Brown would spend
more than $16.5 million on measures to reduce pollution of the air and the EPA
would relax certain requirements and standards that might otherwise have cost
Brown untold millions more and that might possibly have forced the company
out of business in New Hampshire.

After the conclusion of negotiations, the two prineipal negotiators, Donald
Shields, assistant general counsel of Brown, and Laurence Goldman, chief of
the Enforcement Branch for Region I of the Environmental Protection Agency,
met to recap their experience. Both men expected that their relationship would
continue and that they would negotiate in the future regarding other environ-
mental issues. Both were anxious to profit from their experiences regardmg
Brown in order to be more effective negotiators in the future.

In the Brown case, both Brown Paper Company and the EPA ended up
better off than either expected when the dispute began, even though neither got
everything it wanted. The parties had engaged in joint problem solving but not
before having engaged in a zero-sum game in which both were seeking victories
at the other’s expense. The recognition that these negotiations were part of a
continuing relationship perhaps contributed to establishing a joint problem-
solving mode, but this certainly was not enough. There were times, especially at
the beginning, when relationships were extremely fragile and prospects for a
workable settlement were nearly shattered. What were the ingredients of success
here? What generalities could be derived from the Brown experience that might
have transfer value to future negotiation experiences? Were there special charac-
teristics of these negotiations involving a major private corporation and a reg-
ulatory agency of the federal government that set them apart from other types of
negotiations?

Background

The Brown Company’s Berlin pulp and paper mill is located on the east
bank of the Androscoggin River Valley in the northeastern portion of New
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Hampshire. Although the plant itself is 1070 ft above sea level, several mountain
peaks to the northwest, west, south, and east of the plant rise 600 to 1,000 ft
higher. Mount Washington, the highest mountain in New Hampshire at 6,288
ft is 12 mi to the south; the Maine border is 7 mi to the east.

The Berlin plant is known as a Kraft pulp mill. The Kraft process involves
cooking wood chips after the bark has been removed in a pressurized pot contain-
ing a white cooking liquor. The liquor, an alkaline substance consisting of an
aqueous solution of sodium sulfide and sodium hydroxide, dissolves lignin con-
tained in the wood, leaving cellulose.

Upon completion of the cooking, the contents are forced into a blow tank
where a major portion of the spent cooking liquor is drained off. The pulp is then
washed, and nonreactive chunks of wood are removed. Then it is bleached,
pressed, and dried to form the final product.

The spent liquor, now black in color, is reprocessed through a series of steps
designed to concentrate the liquor to a level of solids that will support combus-
tion; it is then burnt in a furnace where chemical recovery can take place.

Initially, the black liquor contains about 15% solids. It is placed into a
multiple-effect evaporator where steam is passed through it in a series of evap-
orator tubes. This process increases the solid content to between 40% and 55%.
Further concentration is then effected in a direct contact evaporator. At Brown,
this is a cyclonic scrubbing device in which hot combustion gas from a recovery
furnace mixes with the incoming liquor and raises its solid content to between
55% and 70%.

The liquor concentrate is then sprayed directly into the recovery furnace
where the solid organic contents are burned. The inorganic contents fall to the
bottom of the furnace and are discharged to a smelt-dissolving tank to form a
solution called green liqguor. This green liquor is then conveyed to a causticiser
where slaked lime (calcium hydroxide) is added to convert the solution back to a
white liquor that is reused in subsequent cooks. Residual lime sludge from the
causticizer is recycled after removal of water and calcined (oxidized) in a hot lime
kiln.

The pulp-making operations at Brown required four steam-generating
power boilers (numbers 6, 7, 9, and 12). Two of these (numbers 6 and 7) dated
from 1934. In addition, there were two recovery process boilers, two lime kilns,
and two lime slakers. In 1972, Brown burned relatively cheap, high sulfur
(2.2%) fuel oil in the boilers. The power boilers required about 50.4 million
gallons a year and the recovery boilers about 5.8 million gallons. These, in turn,
emitted close to 9,700 tons of sulfur dioxide (SO,) into the air each year.

In 1972, the state of New Hampshire promulgated a state implementation
plan (SIP) calling for the burning of 1% sulfur fuel by weight. This was approved
by EPA in May of 1972. At the time fuel oil was cheap: the 1% oil cost 15 cents
per gallon; 2.2% oil cost 11 cents per gallon. On July 12, 1973, however,



JOINT PROBLEM SOLVING 59

cognizant of the first Arab oil embargo and increased prices of fuel oil, the state
submitted to EPA a revision of the SIP that would allow Brown and others to
continue using 2.2% sulfur oil. The EPA published a proposed approval of the
revision in February of 1974, but the agency took no final action to approve or
disapprove officially because it decided that further data were needed. In spite of
this lack of final action, William Adams, regional administrator for EPA’s Re-
gion [, being mindful of the oil crisis, orally promised Brown and other users of
industrial oil in Region I that EPA would not enforce the 1% sulfur oil standard.
This was a great relief to Brown and others because conversion to 1% oil repre-
sented an enormous financial burden. Aside from the difference in per gallon
cost, it would be necessary to secure a reliable long-term supply, to arrange for
transport to the Berlin plant, and to build new facilities and equipment required
by the different viscosity of 1% and 2.2% fuel.

For the next 6 years, Brown continued to use 2.2% oil; by January 1978, it
cost 58 cents per gallon—a 427% increase in less than 6% years. In 1976, the
EPA ordered Brown to correct certain problems with its recovery boilers that
according to EPA investigators, were resulting in violations of the national am-
bient air quality standards (NAAQS) for particulates. After several months of
negotiation between EPA and the Brown Company, a control strategy was
worked out. As part of that strategy, the EPA required Brown to establish an
expanded ambient air quality monitoring system because EPA representatives
suspected that sulfur dioxide violations were resulting from short stacks on the
recovery boilers. The system would cost Brown more than $250,000.

During the winter of 1977-1978 this expanded monitoring system detected
violations of the NAAQS for sulfur dioxide (SO,), something the parties had
suspected but not confirmed till then. In February of 1978 the state of New
Hampshire issued a notice of violation to Brown and an order to comply. This
was followed on February 22 by a notice from EPA to Brown that it would not
officially approve use of the 2.2% oil. Then, on February 28, in an apparent
reversal of the oral promises made in 1974, EPA formally rescinded its proposed
approval of the revised state implementation plan (SIP) that would have allowed
use of 2.2% oil. This action applied to Brown Paper Company alone. On March
3, EPA took an additional step affecting Brown when it designated Berlin, New
Hampshire, a nonattainment area for sulfur dioxide and total suspended particu-
lates (T'SP). In so doing, EPA cited section 107(d) of the amended version of the
Clean Air Act.

The state of New Hampshire, having proposed the revision to the SIP that
permitted Brown to burn high sulfur oil, was not eager to charge the company
with violating the low sulfur requirement. Also, the state was not inclined to
alienate a company of Brown’s economic clout. The burden of enforcement thus
fell primarily on the EPA.

On April 21, 1978, EPA started formal action against Brown by issuing a
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Notice of Violation for failure to use 1% sulfur oil “pursuant to requirements
under Section 113 of the Clean Air Act.” Officials of Brown Paper Company
were incensed. They had been lulled for more than 4 years into believing that
burning 2.2% fuel oil was permissible. Now they felt betrayed and discriminated
against. Because they alone were cited by EPA. other competitive mills in New
Hampshire and across the state line in Maine would gain an advantage. Timing
was especially bad, because Brown, along with most U.S. paper companies, had
experienced a severe economic downturn. Avoiding increased costs was particu-
larly important because Brown’s return on shareholders’ equity had dropped
from a 10-year high of 32.4% in fiscal 1974 to 3.7% in 1977 and 4.5% in 1978.
Furthermore, the inflation rate between 1972 and 1978 had been severe. The All
Items Consumer Price Index in May of 1972 was 124.7. In May of 1978, it was
193.3. Construction costs during that 4-year period had increased by more than
55%.

At the time, EPA believed that burning of high sulfur fuel was causing the
violations, and it appeared that Brown would be required to cease using the high
sulfur fuel. Even if the company did cease using 2.2% fuel and converted to 1%
fuel, there was no certainty that acceptable standards would be met. By designat-
ing Berlin a nonattainment area, EPA had automatically invoked a standard
required by the Clean Air Act that called for reaching the “lowest achievable
emissions rate” (LAER). This was much stiffer than that which applied to attain-
ment areas. Attainment areas required the so-called “best available control tech-
nology” (BACT), a far easier and cheaper goal than LAER.

The Brown Paper Company quickly responded to EPA’s action by filing a
lawsuit in federal court against EPA challenging the nonattainment designation
of the Berlin area. Later, in May, Brown submitted reports required by EPA’s
notice of violation. These were accompanied by two strongly worded legal mem-
oranda, one challenging the EPA’s jurisdiction over the state implementation
plan (SIP) revision of 1973 that allowed use of 2.2% fuel. The other argued that
the SIP revision had been effectively approved by EPA by virtue of its inaction
and by virtue of its regional administrator’s oral promises. Brown charged that
EPA was violating the equal protection clause of the constitution and section 301
of the Clean Air Act by enforcing the 1% sulfur requirement only against Brown.
Therefore, according to Brown’s memoranda, the enforcement action must be
dropped.

It seemed to Brown’s officials as if battle lines has been drawn. Brown and
EPA were engaged in a zero-sum game. One party could gain only at the
expense of the other’s loss. Part of this perception was based on the belief that
EPA was inflexible. It was not known then that EPA’s position was simply an
opening gambit—that the agency had reasons to negotiate. Brown’s economic
influence and the size and importance of the facility at stake would prompt EPA
to give greater attention to this situation than it would to many others. The
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Brown case might possibly establish a significant precedent. With talk of oil
shortages and another “energy crisis,” EPA had negotiated with Brown before—
in the 1976 enforcement action—and they were likely to face each other in the
future over other environmental matters. On the other hand, there was a severe
pollution problem in Berlin, New Hampshire, caused by Brown, and EPA
sought its correction.

The First Formal Negotiation Session

Laurence Goldman, chief of EPA’s Region I Enforcement Branch, repre-
sented the agency, and Donald Shields, assistant general counsel, represented
Brown. The formal Section 113 Conference had been preceded by informal
technical meetings the day before. At these, Brown presented modeling data that
showed that violations of air quality standards would continue even with low
sulfur oil. These were derived from a standard model used by EPA to predict
pollution levels in areas like Berlin, New Hampshire, where the source of pollu-
tion was located near mountains. The EPA model, called the valley model,
assumed that plumes from smokestacks would rise to the height at which their
temperature matched the atmospheric temperature and then level off. At Berlin,
the plumes rising from Brown’s stacks were generally lower than the différence
between the altitude of the plant and that of several nearby mountain peaks. The
valley model predicted, therefore, that there would be significant ground-level
pollution of the peaks, and boiler stacks could not be raised enough to alter this
prediction. Thus, according to EPA’s own model, pollution would not be con-
trolled by use of a lower sulfur fuel. _

This modeling information was furnished during the conference by repre-
sentatives of the Environmental Research and Technology Company (ERT), an
independent environmental consultant firm employed by Brown. The informa-
tion served two purposes. One, it focused attention of the parties on pursuance of
solutions other than switching to 1% sulfur fuel oil. And second, it provided an
entrée for ERT to introduce its own predictive model later in the negotiations—a
model that was eventually adopted by the parties as one of the ingredients of their
final agreement.

At the first formal meeting of the Section 113 Conference, Donald Shields
of Brown made the following statement for the record:

[We] have had several meetings in the last two days to discuss various matters
involving this Notice of Violation. As a result of those meetings, Brown finds
itself with a slightly different understanding of the EPA’s position. We
prepared certain documentation based on other assumptions. We feel that
some of this material may be appropriate and some may not in view of the
discussions that we have had.
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Laurence Goldman, in turn, stated that EPA was willing to consider alter-
native methods of controlling SO, emissions. Goldman said the EPA’s ultimate
concern was SO, emissions levels, not the burning of high sulfur fuel per se. He
placed the burden on Brown to search for alternative control strategies that
addressed the problem, as he saw it. According to Charles Williams, Brown’s
vice president for engineering and environmental affairs, Brown had to “come
out in the open” or there would not be any progress. On the other hand,
according to Williams, if EPA was to bend the rules, Brown had to give them
justification for doing so.

During the Section 113 Conference, an EPA spokesman summarized

matters: '

All I can say at this point is that I encourage the Brown Company—and you
can rest assured that EPA will offer our technical expertise to you to work
through these problems in an expeditious manner—but I have to caution
you that the burden is on the Brown Paper Company and its consultant to
provide us with these data. . . . Hopefully, we can reach some resolution
short of conversion back to low sulfur fuel, but I have to caution that, if all
else fails, then EPA would have no other recourse but to require the com-
pany to burn low sulfur fuel. We cannot allow ambient concentrations to
exist and persist in the Berlin area in excess of primary health-related stan-
dards. 1 believe you understand our position in that regard.

By allowing Brown to propose its own solution regarding SO, emission
standard violations, the EPA opened the door to fruitful negotiations. However,
the opening was narrow at first, with the entire burden on Brown. In the
beginning, the parties focused on the possibility of raising the stacks. Goldman of
EPA stuck closely to bureaucratic rules and regulations during this discussion,
stating:

It is my understanding, that based on our discussions . . . we are going to
pursue . . . the installation of a taller stack as long as the installation of such
a facility is consistent with the requirements of Section 110 [regarding state
implementations plans], EPA regulations regarding power stacks, and Sec-
tion 123 of the [Clean Air] Act. In that regard we feel at this point in time
that there is a potential for resolution of this problem. However we are
lacking [a] considerable amount of technical data. In addition, we feel that
further studies may be necessary, and we are prepared today to highlight for
you what additional information and studies may be required. . . . Assum-
ing we can operate within these constraints [sections 110 and 123 of the
Clean Air Act], EPA could withdraw the proposed disapproval [of the SIP
revision that it published on February 28, 1978] and issue a proposed condi-
tional approval, the conditions being the control strategy that we can agree
to.

Because two of Brown’s boilers (numbers 6 and 7) were old, dating back to
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1934, and would need to be replaced within 2 or 3 years, Brown was reluctant to
build higher stacks for them. There was a real possibility, however, that they
could convert one of the newer boilers (number 9) to burn waste tree bark rather
than oil. This had been considered in late 1977, and in January of 1978 Brown
received a permit from the state of New Hampshire to convert the number 9
boiler to burn bark. Potentially, such action had two important advantages. One,
although some amount of oil would still be required in addition to the bark, total
SO, emissions would likely be reduced to almost 50% of existing levels. And
two, at existing prices for 2.2% sulfur fuel oil, the company would save more
than $2 million in fuel expenses. On the other hand, it would cost at least $15
million to convert the number 9 boiler, and there was no assurance that conver-
sion would result in satisfactory emission levels. This was especially true if EPA
stuck to their “nonattainment” designation for Berlin, New Hampshire, thus
requiring achievement of the “lowest” achievable emissions rate” (LAER).
LAER would require Brown to burn low sulfur oil.

The morale of Brown’s negotiators at that stage was low because they per-
ceived EPA negotiators to be unnecessarily strict. Charles Williams, Brown’s
vice president for engineering and environmental affairs, felt that two of EPA’s
representatives who were responsible for modeling data requirements were es-
pecially intransigent. They were Norman Beloin and Marvin Rosenstein. These
two men stuck steadfastly to the EPA’s valley model, not seeming to care about:
the consequences. According to Williams, “Their intransigence could scuttle
the proposed settlement.” Williams felt that the EPA was taking unfair advantage
of Brown’s difficult economic circumstances and told them so. At one point, he
threatened to walk out on a meeting. This threat, according to some, provided a
shock that promoted further discussion.

In spite of uncertainties, anger, and low morale, Brown had the incentive to
solicit bids for the conversion of the number 9 boiler. The burden of proof was
on Brown, but the economic incentives to pursue bark burning were so great that
the company went ahead and approached several equipment manufacturers in
July of 1978. It was during this process that the Brown Paper Company received
an unsolicited proposal for construction of an entirely new bark boiler (number

14).

Negotiation of the Number 14 Boiler Control Strategy

The number 14 boiler proposal appeared better than the number 9 conver-
sion, both economically and environmentally. Based on 1978 prices it was $2.5
million cheaper than conversion of the number 9 boiler, and the new boiler
would last longer and run more efficiently. Although any bark-burning boiler—
whether new or converted—would reduce SO, emissions significantly, the new
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boiler would reduce them slightly more than the number 9 conversion because
the number 14 boiler could operate without any infusion of oil as fuel.

The number 14 proposal was so attractive to Brown that on August 8, 1978,
it submitted an application to the state for permission to construct the new boiler.
A week later Brown presented the number 14 proposal to the EPA.

Laurence Goldman of EPA, who eatlier had taken a relatively passive role,
attended this meeting, and the interchange was lively. Charles Williams pointed
out that the number 14 boiler promised considerable advantages for all parties.
In addition to saving costs and presenting more of an environmental advantage
than the number 9 conversion, it also would allow the scrapping of one of the
oldest boilers (number 6) and the use of the other (number 7) for emergency
standby only.

Several bureaucratic snarls presented themselves, however. In June 1978,
EPA had issued new regulations that required Brown and other companies in
New Hampshire to obtain PSD (prevention of significant deterioration) permits
from EPA, rather than from the state. These regulations were promulgated as a
result of the state’s failure to incorporate new PSD regulations into its state
implementation plans (SIP). On one hand, this bureaucratic snarl seemed to be
a disadvantage to Brown because it was thought that the state would be more
receptive to their needs than to those of EPA. On the other hand, it placed EPA
in the role of a permitting agency rather than an enforcement agency, perhaps
making EPA representatives feel more inclined to cooperate with Brown in
guiding the company through the regulatory maze.

Goldman of EPA seemed to play a new role at this meeting—a factor noted
by representatives on both sides. In effect, he assumed a neutral position between
the Brown Paper Company and various sections of the EPA that had direct
responsibility in particular substantive areas. His role was most clearly demon-
strated in the case of modeling data. Beloin and Rosenstein had been unreceptive
to Brown’s efforts to convince them that the valley model might be inappropriate
for the locale, but Goldman focused parties on the big picture and expressed a
willingness to compromise on data requirements on the control strategy for the
number 14 boiler. He did not take a rigid position regarding the valley model.

During negotiations over the next several months, Brown kept its state
permit for conversion of the number 9 boiler. This permit would expire the
following March, but it was valid until then. Because it had been issued by the
state in January of 1978, it was exempt from the subsequent PSD regulations
issued by EPA. As a consequence, Brown’s negotiators felt they had some lever-
age by keeping the number 9 conversion project open.

The parties’ first efforts after the possibility of a number 14 boiler was put
forth were directed at determining the appropriate regulatory requirements. The
EPA’s position was stated in a memorandum to the file concerning the August
15, 1978, meeting:
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EPA wants Brown to schedule construction of a bark boiler using
LAER and power boiler stack improvements using good engineering prac-
tice, and to pay penalties for any schedule and ambient air quality violations.
The goal of further meetings between Brown and EPA should be to embody
the objectives of each party in a consent decree to be filed in a federal court.

In succeeding weeks, the parties had two primary concerns. First, they were
concerned about the feasibility of meeting the LAER requirements. Second,
they worried about the time it would take to get approval for the number 14
proposal if they adopted it rather than the number 9 option. Brown had set a
corporate deadline of August 1979 for the issuance of purchase orders. This was
necessary in order to get the boiler on line by their target date of 1981. Both
parties were anxious to get the project underway as soon as possible. Brown
especially was anxious in this regard because construction costs would almost
certainly increase during the next several years at an annual rate of more than
16%.

To overcome both of these concerns, Brown tried to persuade the EPA
negotiators to characterize the number 14 boiler proposal as a modification of the
number 9 boiler project, so that it would be covered by the existing permit. EPA
flatly rejected this idea.

In early September of 1978, Brown'’s negotiators concluded that it would
not be economically feasible for them to build the number 14 boiler if it was
subject to LAER standards. The parties appeared to be at an impasse.

In spite of the apparent stalemate, the parties kept talking. Goldman focused
the negotiators” attention on ways to get out of the dilemma while remaining
consistent with the new PSD regulations. As with most bureaucratic rules and
regulations, the PSD regulations contained certain exceptions for special condi-
tions. One of these allowed a permit to be issued requiring only the “best
available control technology” (BACT) if the source could show on paper that
when the project was completed the area would be in attainment. Brown’s
negotiators argued that ERT’s (their consultants) analysis showed that the SO,
problem resulted from downwash from the short boiler stacks. They claimed that
high particulate measurements occurred when vapor emissions from the lime
slakers captured and carried road dust along with particulates from the slakers
themselves. Both of these problems would be cured by the number 14 boiler,
according to Brown.

In addition, ERT introduced a new predictive model that they said was
more accurate than the EPA’s valley model. This was called the rough terrain
dispersal model (RTD), and it assumed that airflow in the valley where the Brown
Paper Company was located would be distorted around and over the mountain
peaks.

ERT introduced data collected at two monitoring stations near Berlin on 41
days during which meteorological data were available for 24-hour periods. Each
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of these 41 days showed significant SO, levels at one of the two stations. Then
ERT applied their RDT model and found that it was a better predictor than the
EPA’s valley model. RTD predicted actual SO, concentrations at one of the
monitoring stations for the 5 days with highest concentration by factors ranging
from 1.4 to 2.5. The highest valley model predictions overestimated monitored
data at the same station by a factor of 8.1. At the other station, the valley model
predicted no impact, whereas the RDT model overpredicted the two highest
observed levels by factors of 1.9 and 4.5.

The EPA technical experts were impressed with ERT’s findings. Although
they were not willing to scrap the valley model, they were willing to let modeling
demonstrations proceed based upon ERT’s assumptions regarding downwash
and high particulate emissions. These assumptions were valid unless and until
the number 14 boiler was built and other measures had been taken. Thus, the
parties were able to move ahead—to concentrate on modeling techniques.

As time passed, the ever-present problem of time itself became even more
serious. EPA remained steadfast in its unwillingness to consider the number 14
project a modification of the already approved number 9 boiler conversion. The
agency did agree to do everything it could to expedite processing of the new PSD
permit, but this did not satisfy the Brown negotiators. They wanted assurance
that their permit for the number 9 project would not lapse before Brown had
obtained a PSD permit for Number 14, just in case the new permit was denied.
By way of compromise the EPA, therefore, agreed to consider whether or not
construction had “commenced” on the number 9 project. If it had, the existing
permit would remain valid beyond March 19.

In January of 1979, Merrill Nash, president of Brown Paper Company, paid
a personal call on William R. Adams, Jr., Region 1 administrator of EPA, in
Boston. Neither man had been actively involved in the negotiations, but each
had been fully briefed by their chief negotiators. Nash asked Adams for quick
approval of the Number 14 project, pointing out that everyone would be a loser if
matters were not expedited. In addition, he told Adams that contracts had been
signed and parts had been ordered for the number 9 boiler. Adams, in turn, took
an active role behind the scenes to try and cut through the bureaucratic maze.
On March 15, 1975, he formally notified Donald Shields that the EPA had
concluded that construction had indeed “cornmenced” on the number 9 project.
The approval, according to Adams, was based on detailed information about
progress on the construction process provided by Brown. Thus, the parties were
able to continue talks on the number 14 project unencumbered by the March 19
expiration date on the number 9 construction permit.

Modeling Discussions

While discussions were taking place between Goldman, Williams, and
Shields regarding the issuance of a PSD permit, Brown’s consultants (ERT)
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continued to work with EPA technical experts. These technicians agreed to use
ERT’s new rough terrain dispersion model (RTD) instead of the EPA’s valley
model. ERT had shown repeatedly that the RTD predictors were closer to actual
monitored data in the Berlin area then were the valley model’s predictors. How-
ever, this did not end discussions on the technical data. It was then necessary for
ERT to study whether the number 14 proposal would comply with national
ambient air quality standards (NAAQS) using the RTD Model. By February of
1979, the technical staff of the two parties had agreed on how to do the com-
pliance study. By mid-March, ERT had completed it.
The study was based on the following assumptions:

1. That stacks on power boilers 9 and 12 would be raised to the limit of
“good enginnering practices” (GEP);

2. That boilers 6 and 7 would be shut down;

3. That filters would be installed in the line slakers; and

4. That construction would proceed on the new number 14 bark boiler.

Based on these assumptions, ERT predicted a 24-hour primary NAAQS
violation for total suspended particulates in the Berlin area. This caused Gold-
man and Shields, with their respective technical and special assistants, to meet
on March 19 to discuss further control measures. They considered three options:

1. Constructing a taller (GEP) stack or vent emissions from the lime kilns
and slakers;

2. Increasing the height of the stacks of recovery boilers number 8 and
number 11 to meet GEP; and

3. Decreasing plant production.

ERT believed, based on its studies, that option 1 alone would enable them
to demonstrate attainment of the primary 24-hour NAAQS for particulates but
that secondary and annual partlculate standards would not be met under any of
the options.

Option 1 was relatively palatable to Brown because ERT’s tests clearly
showed the lime kilns and slakers to be the source of particulate emissions de-
tected at one of the monitoring stations. The parties were sharply divided on
further control measures regarding the secondary standards. It became clear
during the discussions that ERT’s assumptions regarding background particulates
made the difference between Brown’s being able to demonstrate compliance with
the secondary standards under option 1 and not being able to do so.

The background level of particulates is that level that exists in the air before
considering the impact of the source (Brown) on the pollution level of an area. It
is determined by taking actual monitored ambient air data. But different judg-
ments are involved in selecting the monitoring stations and the days of moni-
tored data to include as background. The days are important because the con-
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centrations of pollutants measured by the monitors are significantly affected by
meterological conditions. Brown, relying on ERT, disagreed with EPA over
which stations to include. Brown wanted to include a station 6 miles away, but
the EPA refused, saying the distance was too great. Brown also argued that the
average background levels on days with meteorological conditions that create the
highest pollution should be used. whereas EPA representatives argued for the
maximum on those days. ERT, representing Brown, proposed a level of 30
micrograms per cubic meter (pg/m?3) based on the “average” levels, and EPA
proposed 50-60 pg—the “maximum” levels. Several weeks of intense discus-
sions were devoted to this issue, and some bad feelings between the parties
resulted from these. Eventually, however, the parties agreed on a background
level in the high 40s—a compromise from their extreme positions but not an.
agreement that was satisfactory to those technical experts on both sides who
believed strongly that scientific data should not be bartered.

Nevertheless, the chief negotiators on both sides prevailed, and Brown was
required, as a result of these negotiations, to raise the stacks on recovery boilers
numbers 8 and 11 in addition to building a new stack for the lime kilns and
slakers. This raised Brown’s costs by $1 million. Because boilers 8 and 11 were
obsolete already and Brown had planned to replace them with a new recovery
boiler within 10 years, they considered the added cost to be a waste. They “bit
the bullet,” however, because of the economic benefits of the number 14 boiler
proposal. The way had been paved for a final settlement.

Final Settlement

In spite of bad feelings among members of the technical staffs, they quickly
agreed on the details of ERT’s final modeling demonstrations. The legal staffs,
primarily Rowena Conkling for the EPA and Donald Shields for Brown, began
to discuss the form of the final agreement. The EPA wanted it to be embodied in -
a consent decree filed with the federal district court so as to maximize its enfor-
ceability. Under a consent decree, the court would have jurisdiction over imple-
mentation of the terms of settlement and could quickly deal with alleged non-
compliance. Noncompliance would constitute contempt of court for violation of
the court decree in addition to being a violation of environmental requirements.

Brown preferred that the agreement be represented by a contract or an
administrative order by EPA. Donald Shields argued that Brown “clearly [did]
not fit the category of recalcitrant sources whose agreements require judicial
enforcement and supervision.”

The EPA held fast on the issue, and Brown finally agreed to the consent
decree of May of 1979. The parties then negotiated over the terms of the consent
decree from May through July of 1979. They disagreed over four issues:
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1. The extent to which EPA would bind itself to review the attain-
ment/nonattainment designation of metropolitan Betlin;

2. Whether Brown would withdraw its suit agaist EPA challenging the

EPA’s nonattainment designation of Berlin;

The duration of any consent decree; and

4. The amount and nature of penalties (if any) for noncompliance with the
decree.

w

On June 6, 1979, while negotiations over these issues proceeded, Harley
Laing, assistant regional counsel for EPA, raised an objection to the planned
order of construction of the number 14 boiler, the new stacks, and other required
controls. Brown had planned to build the number 14 boiler first and begin its
operation before building the stacks on the other boilers and kilns and before
implementation of the dust control program. Laing argued that regulations
would be violated if Brown operated the new boiler before other measures had
been taken to bring the area into attainment status. As a result, Brown agreed to
change the planned order of construction. The PSD permit was issued on August
3, 1979, and judgment was entered on the consent decree by the U.S. District
Court of New Hampshire one week later. -

Terms of settlement were:

1. The new number 14 bark-burning boiler would be constructed. Esti-
mated completion date was January of 1981. Estimated cost was $12
million.

2. ERT’s rough terrain dispersion model (RTD) would be used to demon-
strate effectiveness of the parties’ control strategy.

3. The PSD permit for the number 14 boiler would require BACT—the
best available control technology, not the more stringent LAER, be-
cause modeling demonstrations by ERT in the Berlin area indicated that
this would be an attainment area for SO, and total suspended particu-
lates upon completion of the new boiler and other control measures.

4. The EPA would withdraw its proposed disapproval of the state of New
Hampshire’s SIP revision allowing use of 2.2% sulfur oil.

5. Brown would undertake a total environmental cleanup program to cure
particulate emission problems and to eliminate SO, emission violations.
Steps toward accomplishing cleanup would be the following:

(a) a new combined stack for boilers numbers 9 and 12 to be built in
accordance with good engineering practice (GEP), that is, it would
be tall enough to prevent downwash;

(b) a new combined stack also meeting GEP for recovery boilers num-
bers 8 and 11, the related smelt-dissolving tank, and lime slakers
numbers 1 and 2;

(c) a new combined stack meeting GEP for lime kilns numbers 1 and 2;
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(d) scrubbers to be installed on lime slakers numbers 1 and 2,
(e) shutdown of the number 6 boiler and use of number 7 for emergen-
cy standby only; and

() various dirt roads and traffic areas in the plant to be paved.

6. Brown to expand its pollution monitoring network;

7. Brown to pay a penalty of $66,000 for past violations of the Clean Air
Act; and

8. Brown would withdraw its suit against EPA challenging its nonattain-
ment designation of Berlin, New Hampshire, without prejudice.

Total cost to Brown Paper Company of the settlement was estimated to be in
excess of $16.5 million.

STubpYy QUESTIONS

1. Identify the interests of each side as they appeared at the outset. What
were the parties’ respective priorities. What were their strengths and
vulnerabilities?

2. Chapter 3 explored incentives to negotiate. What such inducements
obtained here? Were the incentives likely to be peculiar to this case, or might
they be present in other disputes?

3. Brown originally took a hard line with the EPA by quickly filing a
lawsuit challenging the agency’s attempt to enforce the stricter sulfur fuel re-
quirement. Assuming that Brown could always act so swiftly, what risks are
inherent in such a tactic? If the EPA believed that Brown was in clear violation,
why did it not respond in kind?

4. Parties in negotiation often have trouble convincing the other side of the
sincerity of their commitment to joint problem solving. Here, Brown officials
were skeptical that the EPA would consider control strategies other than rever-
sion to low sulfur fuel. Brown’s skepticism could have prevented productive
negotiation from ever commencing. How did the EPA persuade Brown of its
willingness to consider alternative solutions? :

5. Time often is a factor in negotiation that may not affect the parties
equally. Why was Brown anxious to settle the case quickly? What accounts for
the fact that it took a year and a half for Brown and the EPA to reach an accord?

6. The author of the case study observes that negotiation between the
parties evolved from zero-sum to nonzero-sum. In what way was this so? Was it
by design or by happenstance? The positions the parties took with one another
changed. Did their underlying interests change as well?
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7. The negotiations between the parties were not always tranquil. At one
point a participant almost walked out; yet, in spite frustration and some hostility,
the negotiations continued. Why? ’

8. The EPA insisted on an expensive monitoring system, one that cost a
quarter of a million dollars just to install. Brown felt this was overkill. To the
extent that this system added to the company’s expenses, it might seem to have
.made settlement less attractive; yet, in another way, it may have enhanced
prospects for resolution. How so?

9. At the close of negotiations, the EPA raised an additional issue, the
order in which Brown planned to construct and operate the number 14 boiler,
and new stacks, and controls. Making Brown wait to use the bark boiler ob-
viously imposed costs on the company; still, the EPA insisted. Why?

10. The cost of the environmental program undertaken by Brown totaled
$16.5 million. Why, then, did the EPA require the company to pay a penalty of
$66 thousand? Also, what was the function of incorporating the agreement in a
consent degree when the terms had been negotiated entirely out of court?

11. Some of the issues in this case might be characterized as technical,
whereas some others are legal, and still others are more overtly policy or politi-
cally based. Do these different categories of issues argue for different dispute
resolution procedures?

PrROBLEM 1

Fairly early in the negotiations, Brown was able to persuade the EPA to
explore alternative control technology rather than switching to the much more
expensive low sulfur oil. You have already been asked to consider why the EPA
did not insist on immediate compliance. Consider hypothetically what would
have happened if the EPA had taken a hard line and forced the conversion to one
percent oil, but then discovered that the air pollution problems remained sub-
stantially the same. (This, in fact, is what the company warned when it presented
the “downwash” theory.) How would such a development have subsequently
affected the bargaining position of both the EPA and the company?

PrOBLEM 2
The prospect of the new number 14 bark boiler was an important break-

through in the case and may have paved the way toward eventual settlement. At
first glance, it appears to be that sort of development that benefits both sides: it



72 CHAPTER 4

helped Brown in that it was cheaper, more efficient, and more durable than any
converted boiler; it helped the EPA in that it would reduce SO, emission
significantly, even more than would a converted boiler.

Reread the section of the narrative dealing with this development and
consider how the introduction of this factor changed the balance of bargaining
power. Installation of the new boiler required a PSD permit from the EPA, and
the agency could condition the permit on a total environmental cleanup—
which it could not require for a mere conversion. Brown officials ultimately felt
that this gave the EPA great leverage, and indeed, there was resentment that the
EPA had exercised this advantage unfalrly

Consider the dynamics of power in this situation: Did the EPA really have
the leverage to dictate a solution? What constraints was it operating under?
Could Brown have made any credible threats to counter the EPA on this point?

PROBLEM 3

Some of the major parties in this case had confronted one another before,
and they recognized the likelihood they would meet again. In what specific ways
does this perception affect the conduct of the parties? To ask the question another
way, would the Grayrocks Dam dispute (described in chapter 3) have gone
differently if the participants there had seen themselves as being involved in just
one in a series of continuing conflicts? Is this a factor, one over which the parties
can exercise some control?

Personnel shifts are common in business and government. If Brown Paper
and the EPA have to bargain again, but if different people are involved, should
such an encounter be regarded as a one-shot or repeat negotiation?

Postscript on Brown Paper

In December of 1980 the Brown Paper Company was acquired by the James
River Corporation, a Virginia-based firm with 1980 sales in excess of $374
million. James River of course, assumed all legal responsibilities incurred by
Brown and moved forward to comply with the EPA agreement.

The number 14 boiler was put into operation on January of 1981. Soon
thereafter, the new stacks were installed on the numbers 9 and 12 boilers, the
numbers 8 and 11 recovery boilers, the smelt-dissolving tank, and lime slakers
numbers 1 and 2. Scrubbers had been installed on the lime slakers in early 1979.

According to Ray Danforth, director of technology for the James River
Corporation’s Berlin, New Hampshire, operation, the pollution monitoring net-
work had detected no violations of SO, standards for the 8-month period from
January through August of 1981 at any of its stations. One of these, at Lancaster
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Street, had shown frequent violations before. In addition, the monitoring system
showed no violations of particulate emissions standards except when the number
7 boiler was used. .
Regarding background particulates in the Berlin area, Danforth reported a
less favorable experience. The city of Berlin had been engaged in extensive road
building during 1981, and this involved a considerable amount of blasting. This,
combined with much more wood burning throughout the area and virtually no
snow cover during the winter, apparently caused background particulates to
increase well beyond expected levels. The predictions had suggested that particu-
late levels would increase in the spring, stabilize in the summer, decline in the
fall, and then remain fairly low during the winter. During the year ending
September, 1981, however, background levels were consistently high.

THE SEARCH FOR SOLUTIONS

The introduction of the possibility of a new, cheaper, less polluting boiler
may seem like a lucky development, but often the key to successful negotiation is
the ability to recognize opportunity in what others see as disaster, a lesson that is
taught by the following bit of political history.

In 1912 former President Theodore Roosevelt was running for the White
House on the Bull Moose ticket with California Governor Hiram Johnson. As a
promotional device, his supporters printed three million copies of a stirring
Roosevelt speech called “Confession of Faith.” Just before they were to be
distributed, a campaign worker noted that the cover photograph of Roosevelt and
Johnson had been copyrighted by the Moffett Studio in Chicago, but no one had
received permission to reproduce it.

The worker rushed to George Perkins, the brilliant financier and Roosevelt
manager, to warn him of the dangers. If the pamphlets were released, a fine of
one dollar per copy could be levied. The campaign would owe three million
dollars and Roosevelt would be accused of being a lawbreaker. Yet, if the pam-
phlets were destroyed, the printing bill would still have to be honored, and
valuable time would be lost. Clearly, Moffett’s permission to use the photograph
had to be obtained, but at what cost?

Before reading the concluding paragraph of this note, stop to consider what
you would do if you were Perkins, keeping in mind his apparent bargaining
strength relative to Moffett’s.

Perkins barely hesitated before dictating the following telegram to the
photographer:

WE ARE PLANNING TO ISSUE AN EDITION OF THREE MILLION COPIES OF
ROOSEVELT'S SPEECH, WITH PICTURES OF ROOSEVELT AND JOHNSON ON



74 CHAPTER 4

THE FRONT PAGE. THIS WILL BE A GREAT ADVERTISEMENT FOR THE PHO-
TOGRAPHER. WHAT WILL YOU GIVE US TO USE YOUR PICTURES? RUSH
ANSWER.

Perkins’ gambit was rewarded with a quick response: “WE HAVE NEVER
DONE THIS BEFORE, BUT UNDER THE CIRCUMSTANCES WE WILL GIVE YOU

$250.”

Comparison Case: The White Flint Mall

In the Brown case, the problem that the parties solved was primarily a
technical one: the development of a boiler system that would be clean enough to
satisfy the government, yet cheap enough to be affordable to the company. Not
all environmental problems are technical, however. In the White Flint Mall
case, described in Malcolm Rivkin’s An Issue Report: Negotiated Development:
A Breakthrough in Environmental Controversies (Washington, D.C.: The Con-
servation Foundation, 1977), residents near the site of a proposed shopping
center were concerned that noise and traffic would cause their property values to
fall. The developer put up a bond to assure abutters that a 14-ft-high earth berm
would be built and landscaped, but still the neighbors were anxious. Ultimately,
the developer contracted to indemnify the neighbors for any loss in property
value over the succeeding 5 years. The developer was more confident than his
new neighbors that his project would not have negative impacts, so he was
willing to become the insurer for whatever risks the shopping center meant for
others. By engaging in joint problem solving, the parties were able to identify
their fundamental interests and to take steps to protect them.

The Collective Bargaining Model

There are several important parallels between environmental negotiation
and collective bargaining involving unions and management. Both situations are
often nonzero sum, that is, there are a number of issues, at least some of which
are weighed differently by the contending parties. Efficient trades can generate
benefits for both sides. There are also environmental disputes in which the
particular parties have negotiated with one another before, as is often true in
collective bargaining, and in which they work with the shared expectation that
they will likely meet again. This was true in the Brown case.

There are, however, major differences. Although collective bargaining is
mandated by federal law, there is no comparable legal obligation to negotiate
over environmental problems. The lessons of labor law are nonetheless impor-
tant for both theorists and practitioners. In fact, many of the private companies
that find themselves in environmental disputes have extensive collective bargain-
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ing experiences that may well affect their attitudes and expectations. The concept
of “good faith bargaining,” for example, has been extensively defined and ap-
plied in the labor field; though not legally obligated to do so, those managers who
work with this norm may bring it to the environmental table (For a more
extensive discussion of the parallels and contrasts between collective bargaining
and environmental negotiation, see Lawrence Susskind and Alan Weinstein’s
“Toward a Theory of Environmental Dispute Resolution,” 9-2 Boston College
Envir. L. Rev. 311-351, 1980-1981.)
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INTRODUCTION

At the heart of most environmental controversies lies a dispute over the likely
future consequences of a proposed action. In the Grayrocks Dam case, the
parties argued over the probable effect of the dam on wildlife and farming
downstream. In the Brown Paper case, the parties argued over the necessity of
installing expensive air pollution control technology. In the Holston River case
that follows, the Environmental Protection Agency and the Tennessee Eastman
Company had very different opinions about both the cost and the beneficial
impact of the agency’s proposed water pollution control efforts.

Making predictions about impacts that will occur well into the future neces-
sarily involves a fair degree of scientific and technical analysis. To forecast the
effect of construction of the Grayrocks Dam required knowledge of seasonal
variations in the North Platte River waterflow, the hydrological characteristics of
the dam, and the migratory habits of the whooping crane. Similarly, in order to
isolate the effect of construction of a new bark boiler on the Berlin, New
Hampshire, air quality region required a sophisticated understanding of the
distribution of smoke plumes in rough terrain. Although we can predict the
operation of a few natural systems quite accurately—the rise and fall of the tides
is a good example—our understanding of how most ecosystems operate is fairly
limited. As a result, our predictions are at best approximations of reality.

Regulatory decisions more frequently than not turn on mathematical mod-
els that are based upon simplifying assumptions. This produces a situation ripe
for conflict. Because modeling is expensive, there is a trade-off between accuracy
and cost. Government models are constantly subject to challenge by outside
experts who claim that their industry-funded models are more accurate. More-
over, because different people are inclined to make different assumptions, en-
vironmental disputes often become battles between experts hired by the opposing
parties to defend a particular set of premises.

76
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The Holston River case that follows is a good example of such a dispute. At
the root of the conflict between EPA and the Tennessee Eastman Company was
a dispute over the validity of the models used by EPA to estimate the capacity of
the river to absorb pollutants. In reading the case, think carefully about how
access to information and expertise influenced the bargaining strength of the
parties. Would the outcome have been any different if Tennessee Eastman’s
experts worked for EPA and vice versa?

Tue HorLstoN RIVER CASE

This case was originally prepared by Alexander Jaegerman. It has been
substantially edited and revised.

Introduction

In October, 1972, Congress passed the Federal Water Pollution Control
Act Amendments over the veto of then President Richard Nixon. The law
declared that all pollution discharges into U.S. waters were illegal unless specifi-
cally authorized in kind and quantity by a permit issued by the EPA. Under the
law, the agency is required to set standards and issue permits by reference to the
technology available to control pollution. By July 1, 1977, the National Pollu-
tion Discharge Elimination System (NPDES) was supposed to reduce discharges
to the level achievable through application of the “best practicable technology
(BPT) and operating practice, taking into account costs of implementation and
benefits derived.” By July 1, 1983, discharges are to be reduced further to the
level attainable through use of the “best available technology” (BAT) eco-
nomically achievable.

The NPDES standards vest a tremendous amount of discretion in the hands
of EPA officials. Determining BPT and BAT requires not only an assessment of
the state ‘of the art of pollution control technology but also a balancing of the
costs and benefits of alternative control strategies. In practice, these are difficult
decisions that are scrutinized closely by industry and environmental groups alike.
The stakes are high for all parties; controversy is not uncommon.

In late 1972, shortly after adoption of the Clean Water Act amendments,
the Tennessee Eastman Company submitted an NPDES application to EPA.
Tennessee Eastman is a major chemical processor. Its plant in Kingsport, Ten-
nessee, occupies over 400 acres on the Holston River and employs close to 12
thousand people (see Figure 7). The plant produces an array of chemical prod-
ucts, including Kodel polyester fibers and Kodak films and chemicals. Chem-
icals are processed in vast quantities; on an average day, over 700 million pounds
of materials are handled in the plant. Not surprisingly, Tennessee Eastman is
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also a major producer of chemical waste. At the time of its application for an
NPDES permit, the company was discharging 400-500 million gallons of treat-
ed wastewater into the Holston River daily—about the same amount of waste-
water produced by a city of 5 million people, and at times equal to the entire flow
of the river.

The Tennessee Eastman NPDES application posed a number of difficult
problems for EPA. First, the company was one of five major dischargers along
this stretch of the Holston River, albeit by far the largest one (see Figure 8).
Effluent limits had to be established in an equitable manner.

Second, setting effluent limits involved making complex determinations
about the capacity of the Holston River to assimilate pollutants. EPA’s models
were certain to be challenged by Tennessee Eastman’s experts. Third, Tennessee
Eastman had substantially greater technical resources at its disposal than did
EPA. It employed over 1,800 scientists, engineers, and support personnel in five
laboratories located on site. Moreover, it had the capacity to hire the best consul-
tants in the field. Fourth, the criteria specified in the statute for granting NPDES
permits were inherently ambiguous. Although this ambiguity gave EPA a fair
amount of latitude to fashion a permit, it also gave Tennessee Eastman room
subsequently to challenge any permit it regarded as excessively strict on the
grounds that EPA had misinterpreted its statutory mandate. Finally, as a major
employer essential to the economic health of the region, Tennessee Eastman was
capable of mustering substantial political support in favor of its position if the
NPDES permit discussion blossomed into a full-scale public dispute.

Setting Effluent Limits Under the NPDES

The purpose of effluent limits permits under the NPDES is to ensure
maintenance of minimum water quality in the nation’s waterways. Water quality
is generally measured along a number of dimensions, including color, odor,
turbidity, and the presence of toxins, pathogens (e.g., viruses), surface scum, oil,
or foam. The presence of dissolved oxygen is also an important indicator of water
quality. When organic matter is discharged into a stream, a decomposition
process occurs in which microorganisms digest the waste, breaking it down into
its essential elements—generally nitrogen, phosphorous, and carbon. During
this process, which is called waste assimilation, the oxygen that is disolved in the
streamwater is consumed; as more waste is assimilated, more oxygen is drawn
from the stream. If waste enters a stream in large quantities, the oxygen supply
will be depleted in the decomposition process. As the level of dissolved oxygen
falls below three to five parts per million (ppm), fish are adversely affected. If the
oxygen level drops to zero, anaerobic digestion occurs, killing all fishlife and
causing odorous gases to be emitted.

The oxygen available for waste assimilation at any point in a stream varies
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with a number of factors, including temperature (colder water supports more
oxygen), turbulence, depth, upstream conditions, bottom deposits, aquatic
weeds, and the like. The precise way in which these factors interact to influence
the level of disolved oxygen is not perfectly understood. As a result, competing
models exist to describe the impact of waste discharges on the availability of
disolved oxygen downstream.

The responsibility for modeling the water quality of the Holston River in the
Tennessee Eastman case fell to Douglas Lankford, a sanitation engineer em-
ployed by EPA with a recent masters degree in engineering from Vanderbilt
University. Lankford used a waste load allocation model to specify discharge
limits for the various firms along the Holston River. The basic assumption of
such a model is that the stream can assimilate a certain waste load and still have
an adequate supply of dissolved oxygen to maintain water quality. Given the
biological oxygen demand (BOD) represented by a particular discharge, the
model will describe the downstream effect on the oxygen deficit in the river,
including the minimum oxygen concentration known as the oxygen sag. Later,
during the months of negotiation, Lankford found himself defending his model
from vigorous attack by several of his former professors.

EPA began to assemble the information needed to run the model with three
trips to the Tennessee Eastman plant in late 1972. Of particular interest were the
magnitude and composition of Tennessee Eastman’s waste discharges. In giving
consent to EPA to do sampling at the plant, James Mitchell, executive vice
president for manufacturing, indicated that Tennessee Eastman would collect
and analyze duplicate samples to those taken by EPA. In so doing, Tennessee
Eastman was sending a clear signal to EPA that it was prepared to challenge the
technical underpinnings of any effluent limitations that it believed to be
unacceptable.

EPA returned to the Holston River in January and February to gather more
data on heavy metals, monitor stations, BOD generation, and previous pollution
control measures. This information was used by the Region IV EPA staff to
formulate the permit limitations. The results of these information-gathering and
modeling efforts were published in a report entitled Waste Source Investiga-
tions—Kingsport, Tennessee.” The report was distributed to Tennessee Eastman
as well as state water quality officials. At the same time, EPA sent to the state (but
not to Tennessee Eastman) a preliminary draft of the NPDES permits for the
Kingsport area with a request for review and comment.

Negotiations Begin

When a copy of the previously mentioned report was received by Jim
Edwards, manager of the Clean Environment Program at Tennessee Fastman,
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he responded quickly with a letter to EPA. The text of the letter set the tone for
many of Tennessee Eastman’s subsequent communications and emphasized the
complex nature of determining effluent limitations; it urged that Eastman be
given opportunities to discuss the permitting process, particularly before EPA
went to public notice with the permit conditions. Tennessee Eastman was insis-
tent in the months that followed that they and EPA should resolve their dif-
ferences through discussions before bringing the matter before the public.

In July, 1973, EPA sent to Tennessee Eastman a NPDES Fact Sheet and
Public Notice that delineated most of the permit details. Edwards responded by
phone and by mail to Howard Zeller, chief of EPA’s permit branch, suggesting
again that a meeting should be arranged to discuss the proposed effluent limita-
tions that “present a serious and urgent situation for us and the communities of
northeast Tennessee.” He went on to say that

the proposed limitations . . . would require a major reduction of Tennessee
Eastman Company’s employment and production. We know of no waste-
water treatment system that is technically and economically feasible which
will reduce the water-borne wastes to levels comparable with the proposed
effluent limitations . . . Therefore, we request a meeting with you and your
staff to determine procedures and schedules for developing and presenting
factual data and meaningful information concerning the proposed effluent
limitations. . . . It is essential to complete this discussion before public
notice.

The insistence upon staff-level discussions, out of the public eye, reflected a
desire by the company to resolve difference on scientific or technical grounds.
Although the effluent limitations certainly raised issues of social choice—for
example, whether it was reasonable to provide such a high degree of protection
for waters that were inaccessible to the public—most of the subsequent discus-
sions centered on technical questions such as the validity of the model, the
effects of nutrient discharges on weed growth and dissolved oxygen variation, and
the reliability of a particular treatment technology for removing nitrogen from
wastes.

There are a number of reasons why Tennessee Eastman may have decided
to restrict its challenge to technical issues. Budding trial lawyers are taught that
the first line of defense in any case is the facts. If the facts are not with you, then
argue the law. And if the law fails, argue policy. By trying to shape the discussion
in technical terms, Tennessee Eastman was adhering to this old adage. Although
the company was prepared to argue that it was noneconomic to protect a river
that was inaccessible to the public (one Tennessee Eastman report contained a
map showing how far downstream the riverbanks are either on industry-owned
property or are restricted for military security reasons), the law clearly provided
for the protection of inaccessible rivers. Moreover, conducting the debate on
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technical grounds favored Tennessee Eastman because of its vast technical re-
sources and its access to experts in the field.

As requested by Edwards, a staff meeting was held in Atlanta between
Tennessee Eastman and EPA at which the company argued that the proposed
effluent limitations were intolerably and unjustifiably strict. During this meet-
ing, Tennessee Eastman agreed to submit a counterproposal to EPA that would
address the subject of long-term effluent limitations from the company’s perspec-
tive. Tennessee Eastman prepared this report in house and submited it to EPA in
the fall of 1973. The report, entitled Water-Borne Effluent Limits, quite predict-
ably proposed effluent limitations that were substantially higher than those con-
templated either by EPA or the Tennessee Water Quality Control Board (TW-
QCB). (Tennessee Eastman was required to obtain permits from both EPA and
the TWQCB. Although the EPA kept the state informed of its activities, the two
permitting processes proceeded separately, notwithstanding Tennessee East-
man’s efforts to telescope them into one single regulatory process. )

Table 1 compares the initial bargaining positions of the three principals.
The table is revealing in at least three respects. First, for effluents in which both
proposed limitations, the state and EPA were in close agreement (with the
exception of nitrates and nitrites.) Second, the differences in the substances to be
regulated and the way in which they were to be measured indicate the lack of
coordination between the state and EPA. Finally, the major disagreements be-
tween EPA and the company centered on limits for BOD, the nutrients nitrogen
and phosphorous, and on pounds per day of total suspended solids. There was
substantial agreement on the other limitations.

Tennessee Eastman also hired two consultants, Peter Krenkel and Viadimir
Novotny, who prepared a report entitlted The Assimilative Capacity of the South
Fork Holston River and Holston River below Kingsport, Tennessee. The report
critically reviewed EPA’s modeling efforts and pointed out a number of potential
weaknesses in the EPA analysis: an alleged exaggeration of the depth of the river;
a failure to verify the results of the model against observed values of the river
water quality parameters; and a possible miscalculation of the reaeration coeffi-
cient—the rate at which oxygen is reintroduced into the stream from the atmo-
sphere. The report also pointed out that the EPA model did not account for the
effect of aquatic weed growth on dissolved oxygen levels. In respiration, aquatic
plants at times consume oxygen and at other times release oxygen into the water,
causing diurnal variations in dissolved oxygen (DO) levels. Lankford did not try
to model this variation, in part because the EPA was imposing very strict stan-
dards for nutrient discharges—primarily nitrogen and phosphorous—on the
assumnption that reduced nutrient discharges from Tennessee Eastman would
significantly reduce the magnitude of the nuisance weed problem and simul-
taneously eliminate the diurnal variation in DO. This assumption became a
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source of heated debate in subsequent negotiations. Not surprisingly, if the
consultants’ assumptions were substituted for Lankford’s, the model suggested
that the river had much higher assimilative capacity than originally calculated by
EPA.

At this point in the process, it appeared that the battle lines were drawn. In a
letter to EPA’s Howard Zeller, Tennessee Eastman’s vice president for manufac-
turing, James Mitchell, indicated that the company stood behind its consultants’
analysis of effluent limitations:

It is not our intention to propose limits with the anticipation of negotiating
them. This is not to say that we have closed minds on the subject; however,
we have determined the best that we can do and what is necessary to protect
the river and we are prepared to support our proposals. . . . The Tennessee
Eastman river protection program will require a great effort on our part and
will involve very substantial costs. It will also accomplish our mutual objec-
tive of providing proper protection for the river.

In response, EPA gathered more information, sent the Tennessee Eastman
consultant’s report around for critical review, and reassessed its own model in
light of Krenkel and Novotny’s criticism.

Five months later, on February 1, 1974, EPA made its second attempt to
procede with Public Notice for the Tennessee Eastman permit. Upon receipt of a
draft of the proposed permit and a tentative Public Notice date of February 25,
Tennessee Eastman Vice President Edwards again appealed to EPA, stressing
that Tennessee Eastman still had serious problems with the terms of the proposed
permit and again asking for more technical discussions prior to Public Notice.
Edwards succeeded. EPA postponed the Public Notice until after a technical
meeting could be held between experts for both sides. The meeting was sched-
uled for early March in Atlanta, the site of EPA’s regional office.

The Atlanta Meeting: The Experts Confer

The March technical meeting was a major event in the negotiating process.
Tennessee Eastman assembled an army of consultants including Peter Krenkel
(Vanderbilt University), W. A. Drewry (University of Tennessee), Wesley
Eckenfelder, Jr. (Vanderbilt University), Carl Adams, Jr. (president, Associated
Water and Air Resources Engineers), and Ruth Patrick (chairman, Academy of
Natural Sciences). Tennessee Eastman also brought along an equal number of
company scientists and engineers as well as a stenographer who kept a record of
the proceedings. EPA was represented by its own bevy of experts, including four
scientists from its National Field Investigation Center (NFIC) in Denver, three
staff members from the regional office (including Doug Lankford, author of the
EPA model), and several other EPA and state of Tennessee officials. Represen-



86 CHAPTER 5

tatives of the Tennessee Valley Authority also participated at the meeting. Paul
Traina of EPA presided.

The substantive part of the meeting began with George Harlow of EPA
describing the permit and indicating areas where there might be room for com-
promise. Lankford followed with an explanation of the model and justification
for the proposed permits. The model indicated that the river could assimilate
about 8,000 1b of BOD and still have 5 mg/1 of dissolved oxygen at low flow (800
ft3/sec or cps). EPA had allocated the 8,000-1b capacity to the five major users on
the river in a way that required each discharger to treat its waste to the same
percentage of the difference between best practical technology and best available
technology. According to this formula, Tennessee Eastman would be limited to
3,156 Ib of BOD. Krenkel, the author of the report that was critical of Lankford’s
model, pointed out that the assimilative capacity of a stream is generally greater
in the winter than in the summer because of increased flows and lower tem-
peratures. Using a single year-round limit based on worst-case (summer) condi-
tions would preclude utilization of the river’s increased winter waste assimilative
capacity. EPA’s Traina responded that EPA would be open to consideration of
variable winter/summer limits that were eventually written into the permit.

Generally, the BOD restrictions did not engender much heated discussion.
The nutrient limits were another story. EPA was committed to relatively strict
nitrogen and phosphorous limits in the belief that (1) nuisance weed growth
could be brought under control, and that (2) the alleged eutrophication problem
in the Cherokee Reservoir located about 50 miles downstreamn from Tennessee
Eastman could be alleviated. Tennessee Eastman contested every point relevant
to the nitrogen limits—the need for nutrient restrictions, the technology for
treatment, and the legality of the proposed limits.

EPA’s argument for restricting nutrient limits rested on a laboratory test of
river water that suggested that nitrogen and phosphorous discharges were contrib-
uting to downstream weed growth. Patrick, one of Tennessee Eastman’s consul-
tants, disagreed, claiming that other limiting factors existed that had not been
considered. For example, a plentiful supply of nutrients existed independently of
Tennessee Eastman’s discharge, both from bottom deposits and from the North
Fork Holston River. These sources were not likely to be regulated in the future.
Thus, Tennessee Eastman argued, it made little sense to impose expensive
controls on the company if unregulated sources of nutrients would continue to
produce weed and eutrophication problems.

The parties also disagreed on the feasibility of alternative strategies to con-
trol nutrient discharges. Because the actual permit limitations would be deter-
mined by EPA’s interpretation of what constituted BAT and BPT, these disgree-
ments were critical. EPA argued that treatment techniques that had been
developed and demonstrated in municipal plants could be successfully trans-
ferred to chemical waste streams. In practice, several different systems exist for
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removing nitrogen from chemical wastes. If the nitrogen is in the form of
ammonia, a chemical process called ammonia stripping is used. The ammonia
is literally blown out of the waste stream. EPA had proposed a biological treat-
ment, nitrification/denitrification, for the Tennessee Eastman Company. This
treatment involves an activated sludge system in which any ammonia must first
be combined with oxygen to form nitrates. Then, during denitrification, the
treatment removes the nitrogen from the waste stream by converting it to nitro-
gen gas. These biological processes work better in warm temperatures—in Lank-
ford’s words, “in the winter the bugs get sluggish”—thus necessitating different
winter and summer standards as with BOD.

Tennessee Eastman’s consultants doubted whether these processes would be
effective in TEC's waste strearn because the organisms that achieve the necessary
reactions are sensitive not only to temperature but also to the presence of inhibit-
ing chemicals. The company was reluctant to invest in a treatment system that
eventually might prove ineffective. EPA’s solution was to set the nutrient limita-
tions contingent on completion of a pilot plant that would demonstrate the
feasibility of the treatment technology.

The Atlanta technical meeting ended with a glimmer of a possible voluntary
resolution. EPA had indicated a willingness to yield on two major points: the
importance of different winter—summer limits and the decision to make the
nitrogen restrictions contingent on the effectiveness of a pilot plant. Although
neither party made any other concessions during the meeting, the limits that
were proposed on certain effluent categories had changed somewhat from those
proposed earlier. For example, both sides had backed away from eatlier positions
on BOD to the point where they now stood only 2,884 1b per day apart. (Earlier
they had been 7,770 Ib apart.) With the possiblity of different seasonal limits, a
resolution to the BOD dispute was within reach. The dispute over nitrogen and
phosphorous limitations persisted, but the propsect of contingent limits provided
some potential for compromise. And although Tennessee Eastman did not move
from its initial position on total suspended solids (6,000 Ib) EPA had narrowed
the gap by increasing its proposed limit from 2,230 to 4,500 lb. These gains,
however, did not come easily. The struggle had been uphill and had left the
participants strained and tired. Arguements had been heated at times, often over
minute details. In his closing remarks, Paul Traina of EPA acknowledged that
some items remained in dispute, particularly the issue of nutrient limitations,
and that at the very least the parties could “agree to disagree.”

The regional EPA office was anxious to wrap up the Kingsport Holston
River permits. The negotiations had gone two rounds. The parties had made
some headway, but in small increments. Although Tennessee Eastman’s array of
consultants grew larger with each round and included some of the big names in
the field, EPA had no additional technical resources upon which to draw. The
state wanted a strict permit but was not actively assisting EPA. There were other
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permits to attend to in the Southeast, and staff time was limited. For whatever
reason, the EPA chose to play a card that had previously been held back. On
April 11, 1974, George Harlow sent Mitchell a copy of the latest draft of the
NPDES permit, and with it, notification that EPA had gone to public notice on
the permit.

This letter marked the third cycle of proposed permit discussion. Tennessee
Eastman responded in much the same manner as it had previously (by indicating
serious concern with certain aspects of the permit) and by registering disrnay that
EPA had gone to public notice while differences still remained. On May 7,
1974, Tennessee Eastman sent a letter accompanied by a 74-page document
entitled Comments by Tennessee Eastman Company. The tone of the letter was
severe and threatening. It covered the major areas of disagreement and closed
with the following statement:

The Tennessee Eastman Company position is environmentally, technically,
and legally correct. Any more stringent limitations are not in accordance
with the law, are not necessary to protect the environment, will waste
valuable natural resources, and will cause adverse economic and social
consequences in the region. . . . The Company has been advised by the
foremost authorities in the field of water quality management and waste-
water treatment technology. . . . They have stated that the proposals by
Tennessee Eastman Company represent application of the best available
technology economically achievable and are appropriate for protecting the
South Fork Holston River and Holston River for fish and aquatic life as well
as for industrial water supply. . . . Eastman is prepared to defend, to the
extent necessary, the limits which the Company and recognized authorities
have determined to be appropriate.

The letter concluded with a suggestion that EPA and the company resolve their
differences before the public hearing. Traina sent copies of the letter to the EPA
staff present at the Atlanta technical meeting and directed them to prepare the
EPA’s case for the May 29 hearing. Traina’s memo to the staff stated that “this is
a major discharger which we should be fully prepared to respond to and carry our
case forward.”

The Public Hearing and the Final Permit

An NPDES permit is a complex document that specifies all the limitations
required of a plant and establishes a schedule for reaching them; it also includes
information on requirements for monitoring and sampling. The real bite of the
Tennessee Eastman permit, however, was embodied in the limitations that the
company had to achieve by July 1, 1977. Tennessee Eastman included in its
comments a copy of the draft NPDES permit that was marked up to correspond
to the permit that the company considered to be acceptable. The more than 70
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pages of comment also detailed every aspect of the permit that the company
found unacceptable. Table 2 presents the main features of the debate on the
effluent limitation in the permit. The table shows EPA’s position, the company’s
response, and the limitations actually included in the permit after the public
hearing.

The hearing was held on May 29, 1974. Apart from the usual newspaper
articles and some specific notices to certain parties, EPA did not try to generate
additional attendance. Tennessee Eastman, on the other hand, brought two of
its consultants, Krenkel and Eckenfelder, to give statements. Local business and
political personalities also spoke on behalf of the company. Aside from the EPA
staff, only two persons testified in support of EPA’s strict limitations. One of
them, Phyllis Pierce of the League of Women Voters, explained why others did
not attend:

Many citizens—even well-educated ones—are intimidated by the mass of
technical data, by the formalized procedure, and by the town and industry
leaders in their suits and ties; particularly they are intimidated by the “ex-
perts” the industrialists bring along to study their case.

One might ask whether EPA also was intimidated by those experts. As Table
2 reveals, the company prevailed on every limit that was in dispute prior to the
hearing. Certainly, there was much give-and-take throughout the negotiations,
but EPA “gave” on the last interaction. There are a number of reasons why.

First, the technical questions and issues favored the company. The nitrogen
debate had centered on the viability of a treatment process that depended on
either isolation of the nitrogen waste stream or on elimination of chemicals that
disrupt the biological neutralization process. By the end of the negotiations, it
was clear that these processes were not economically achievable. Consequently,
EPA’s bargaining position was not legally defensible, given the NPDES effluent
criteria.

Second, the differences over the other effluent limits were attributable to
the debate over the validity of the stream models. If EPA had pushed much
harder, it would have been forced to defend its model in an evidentiary hearing,
and perhaps ultimately in court. Although neither side wanted to litigate the
terms of the permit, this outcome was particularly onerous to EPA. Litigation
would have tied up valuable staff time; it would have dealyed the processing of
permits for other, smaller dischargers; and perhaps most important, it would
have further delayed the Tennessee Eastman NPDES permit. In the end, senior
EPA officials decided to settle because the costs of continuing the dispute were
just too great in light of the potential benefits.

STuDY QUESTIONS

1. This case is extraordinarily technical. (Indeed, in editing it, we have
simplifyed it greatly.) Both sides worked hard to limit bargaining to technical
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issues even though they recognized that these issues were often proxies for larger
social choice questions. Why did the parties seek to define the dispute in purely
technical terms? Why were they reluctant to discuss the real underlying question:
How much should Tennessee Eastman be required to spend to clean up the
Holston River? What were the consequences of restricting the agenda in this
manner? In retrospect, would EPA have been better off with a broader debate?

2. Both sides claimed that what kept them at the bargaining table was a
desire to resolve their differences before going public with the permit. What was
so bad about conducting this debate in the public eye? Why was the threat of
judicial intervention so onerous?

3. Analyze the strengths and weaknesses of the parties as they appeared at
the outset of the negotiations. Was there a clear-cut winner in this dispute?
Would the outcome have been different if EPA had been represented by Ten-
nessee Eastman’s experts and vice versa? Was the cost of nonagreement sym-
metrical? Were the differences between the parties ultimately resolved purely on
the basis of technical considerations or did other factors influence the outcome?

4, Parties to negotiations often try to influence the willingness of their
opposition to compromise by flaunting their own intransigence. Tennessee East-
man tacitly did this when it collected duplicate water samples to those taken by
EPA, thus giving notice that it was prepared to challenge any analysis based on
those samples. Contrast this rather clear signal with the company’s later state-
ment to EPA “that it is not our intention to propose limits with the anticipation
of negotiating them.” If you were the EPA official who received this letter, how
would you have interpreted this statement?

5. Recall Thomas Schelling’s discussion of commitment as a means of
building bargaining power from chapter 2. We have a good example of this tactic
in this case. When EPA notified Tennessee Eastman on April 11, 1974, that it
had given public notice on the NPDES permit, it was, in effect, committing
itself publicly to its last bargaining position. What risks were involved in this
move? Did Traina misread the situation? What signals did this action provide to
Tennessee Eastman? Did it provide any signals to anyone else? Would EPA have
been better or worse if it had threatened Tennessee Eastman with public notice
before actually going public?

6. Tennessee Eastman was not the only discharger located on the Holston
River; it was just the largest. Would EPA have been better off trying to negotiate
all of the NPDES permits for the river simultaneously? Should it have tried to
negotiate with the smaller dischargers first?

JupiciaL REVIEW OF TECHNICAL DECISIONS

In the Holston River case, the parties were clearly reluctant to have a court
decide the complex issues involved in modeling the assimilative capacity of the
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river. To get a feel for what both sides feared, read the following excerpt from
South Terminal Corporation v. EPA in which the court succeeded in goring the
ox of both sides. This case was decided while Tennessee Eastman and EPA were
negotiating the Holston River NPDES permit. Although the case deals with
compliance with air quality standards, the central issue-—the accuracy of EPA’s
modeling efforts—is common to both cases. As you read the case, think about
the following questions. Was the reluctance of the parties in the Holston River
case to let the issues go to trial justified by the actions of the court in South
Terminal? Was the court comfortable deciding the technical issues? Is it likely
that the parties in South Terminal could have improved on the outcome dictated
by the court if they had negotiated among themselves? Why do you suppose that
they failed to do so?

South Terminal Corporation v. EPA
504 F.2d 646 (1st. Cir. 1974)

Under the Clean Air Act, EPA is charged with promulgating ambient
air quality standards for each pollutant having an adverse effect upon the
public health or welfare. Each state, however, has responsibility for design-
ing a program to see that the ambient standards are met. Typically these state
implementation plans limit allowable pollution from stationary sources like
factories, power plants, and incinerators as well as from mobile sources like
cars, trucks, and planes. The Clean Air Act provides that if a state fails to
implement necessary measures to comply with the ambient air standards,
EPA may impose an implementation plan on the state. When Massachu-
setts failed to adopt a transportation control plan to limit emissions from
mobile sources, EPA stepped in to fill the gap. Through extensive modeling,
EPA concluded that if Boston were to comply with national ambient stan-
dards, emissions of hydrocarbons would have to be reduced in metropolitan
Boston by 58 percent, and carbon monoxide emissions by 40 percent. To
achieve these reductions, EPA proposed that off-street and on-street parking
spaces be frozen or cut back, and the construction of new parking facilities
regulated. It also proposed special bus and carpool lanes and a computer car
pooling system. A vehicle maintenance and inspection program was also
mandated. South Terminal Corporation was one of a number of plantiffs
that filed suit to overturn the EPA transportation control plan on the ground
that the underlying technical analysis was deficient. The court’s discussion
of the adequacy of the modelling as well as the legality of the transportation
control plan follows [All footnotes and citations have been omitted. ]

I. The Scope of Judicial Review

. . . The questions about the plan on review are of two types: the rationality
of EPA’s technical decisions [such as its determinations of local pho-
tochemical oxidant and carbon monoxide levels and the amount of reduc-
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tions required to meet national standards] and the rationality of EPA’s “con-
trol strategy,” that is, the measures adopted to reduce emissions. The former
present peculiar difficulties for nonexperts to evaluate. Yet “our inquiry into
the facts is to be searching and careful,” . . . and we must assure ourselves
as best we can that the Agency’s technical conclusions, no less than, others
are founded on supportable data and methodology and meet minimal stan-
dards of rationality. . . .

Assuming EPA’s technical determinations are reasonably based, we
must decide whether the selected controls are arbitrary or capricious. In so
doing, we must bear in mind that Congress lodged with EPA, not the courts,
the discretion to choose among alternative strategies. Unless demonstrably
capricious such as much less costly but equally effective alternatives were
rejected or the requisite technology is unavailable, the Administrator’s
choices may not be overturned.

Iil. Whether EPA Committed a Clear Error of Judgment in Computing the
Need for Emission Reductions.

. . . [The plaintiffs’] arguments can be divided into attacks on EPA’s data

and methodology as to (1) photochemical oxidants in the Metropolitan

Boston Interstate Region; (2) carbon monoxide in the Boston core; (3) carbon

monoxide at Logan Airport (East Boston).

1. EPA is said to have overestimated the photochemical oxidant prob-
lem in the Boston region. Most pertinent are petitioners’ arguments that the
key ambient air quality reading taken on one day at a monitoring device
located at Wellington Circle must have come from a defective instrument.
This single reading, inserted by EPA in its so called rollback formula (or
“model”), was the basis for a region-wide estimate of the amount of hydro-
carbon reduction required. If it was incorrect, so were the conclusions about
how much reduction was necessary to achieve the primary standard. Peti-
tioners point to a computer printout taken at that monitoring station: it
contains a high number of “9999” readings which may indicate instrument
malfunction. EPA’s response is that the designations may also result from
“instrument calibration, instrument zeroing, transmissions loss and deple-
tion of span gas, all of which causes are unrelated to any malfunction.” But
petitioners contend that the irregular readings occurred too often to be
attributable solely to innocent causes. On the present record, we cannot say
with confidence that the use of a single reading from a machine as to which
objective readings suggest a substantial possibility of malfunction is sufficient
to support EPA’s photochemical oxidant determination.

We find less persuasive petitioners’ attack on the accuracy of the
rollback model itself because of its purported failure to take account of local
topography and meteorology. EPA’s technical support document appears to
consider these influences, and the only expert to stress Boston’s unique
features did not include gasoline in his analysis. Petitioners further claim
that EPA incorrectly related oxidant concentrations directly to emission of
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hydrocarbons, relying in part on an extra record document never brought to
the Agency’s attention. Photochemical oxidants are a secondary pollutant
derived from the reaction of two primary pollutants, hydrocarbons and nitro-
gen. To reduce oxidant concentration, it is therefore necessary to control
hydrocarbon emission and EPA has advanced plausible reasons for choosing
the ratio that it did. . . . Finally, petitioners object to the determination that
regionwide controls, rather than controls in only a few heavily polluted
sections, were necessary to bring oxidants down to a reasonable level. But
background reports indicate that automobile use is heavy, particularly in the
outlying manufacturing areas. The technical support document presents the
view that the necessity for regionwide controls stems from the nature of the
pollutant; petitioners’ contention that contrary conclusions can be drawn
from the data does not lead us to suspect that EPA committed clear error. To
the extent different conclusions could be drawn, the Agency was entitled to
draw its own.

2. Carbon monoxide data is attacked as unreliable. EPA determined
that its national primary standard requiring the average amount of carbon
monoxide in the air over an eight hour period not to exceed 9 ppm is not
being met in the Boston core and will not be met by mid-1975. It did this by
a series of calculations which have as their essential element an ambient air
quality reading obtained on one day in 1970 from a monitor at Kenmore
Square. Although petitioners attack use of the rollback model itself as un-
sophisticated, we are mainly impressed by the contention that the crucial
figure for determining required emission reduction may be unrepresentative.
At the time the plan was designed the next highest reading at Kenmore
Square was nearly 50 percent lower than that utilized. EPA points to read-
ings elsewhere even higher than that used in the rollback model, recorded
after the plan was announced, as evidence that it may have “underestimated
the extent of the CO problem.” But petitioners claim these high readings are
also freak events. . . . Here again, on the present record, we have no basis to
say with judicial conviction that such a slender base, without further justifi-
cation, is sufficient to support EPA’s conclusion as to carbon monoxide in
the Boston core.

3. In the best documented of the challenges to EPA technical data,
South Terminal and Massport attack the carbon monoxide determinations at
Logan Airport (East Boston). [EPA determined that it was necessary to
reduce carbon monoxide emissions at the airport which is located across the
harbor from downtown Boston without actually sampling at the airport. The
same Kenmore Square air quality figure, inserted in the rollback model, was
used to project the required reductions at Logan. Massport, which runs the
airport, objected and conducted its own test which suggested that federal
primary standards were being met. Moreover, the Massport report con-
cluded that the concentrations of carbon monoxide at Logan were substan-
tially lower than at other Boston sites. EPA responded by citing a different
study which indicated that carbon monoxide levels at the airport were rough-
ly equivalent to those measured elsewhere in the region, and exceeded
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federal standards. After reviewing the conflicting evidence the court reached
the following conclusion.]

The method of sampling at Logan, Massport’s own testing, and the lack
of monitoring in East Boston, collectively, on the present record, prevent us
from holding that the data are sufficient to support EPA’s conclusion as to
carbon monoxide in East Boston.

4. While we are unable at this time to uphold EPA’s conclusions as to
photochemical oxidant and carbon monoxide levels and reductions, we do
not say that they are necessarily incorrect. Petitioners forcefully contend that
the Agency’s measurements are without reliable foundation, and hence, in
effect, arbitrary and capricious. . . . But as laymen we are in no position to
know how much ultimate weight to give to these arguments, based as they
are on technical assumptions. We can only say that the objections as to data
and methodology seem too serious to us simply to pass by; they demand
investigation and answer. While reviewing courts are not to substitute their
judgment for an agency’s, they are to establish parameters of rationality
within which the agency must operate. A court would abdicate its function
were it, when confronted with important and seemingly plausible objections
going to the heart of a key technical determination, to presume that the
agency could never behave irrationally. It has a duty to see that the objec-
tions are faced in a proper procedural setting and satisfactory answers pro-
vided demonstrating careful agency consideration. {The court consequently
remanded the case to EPA for an explanation of the agency’s measurement
procedures.] . . .

V. Whether Transportation Controls are Arbitrary and Capricious

1. The “freeze” boils down to the requirement that no new parking
spaces be created after October 15, 1973, in the more congested protions of
Boston, Cambridge, and some other outlying areas. There are important
exceptions: residential parking spaces adjacent to homes, apartments, condo-
miniums, etc.), employee parking outside the Boston core (so long as it
complied with the separate employee parking restrictions), and free customer
parking. Our role, of course, is not to decide whether the freeze device is an
ideal solution; Congress delegated to EPA the authority . . . to select the
preferred means. We cannot say that such a freeze is arbitrary and capricious
assuming EPA is able to support by credible data its position as to the
magnitude of the need for carbon monoxide emission reductions in relevant
segments of the region. Indeed, the enlargement of parking facilities in areas
where the public health requires curtailing the flow of traffic would itself
seemn irrational. The exemption for residents, customers and, in part of the
area, employees, would seem a reasonable attempt to ameliorate the hard-
ship upon individuals and businesses.

[The court went on to uphold other aspects of EPA’s plan that included
a ban on on-street parking between the hours of 7 to 10 A.M. weekdays, a
reduction in the availability of off-street parking, a regionwide 25% reduc-
tion in parking provided by employers, and a requirement that if parking was
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to be expanded at Logan Airport by more than 10%, such increases must be
offset by retiring spaces elsewhere in the freeze zone. Finally, the plaintiffs
contended that the entire transportation control plan was arbitrary because
the EPA had paid too little attention to its economic and social impact. The
court rejected this argument as well. |

The material portions of the Clean Air Act itself do not mention eco-
nomic or social impact, and it seems plain that Congress intended the
Administrator to enforce compliance with air quality standards even if the
costs were great. Particularly in the case of primary standards—those set as
“requisite to public health”—Congress’ position is not extreme or unprece-
dented. Minimum public health requirements are often, perhaps usually,
set without consideration of other economic impact. Thus, insofar as peti-
tioners claim that either EPA or ourselves would be empowered to reject
measures necessary to ensure compliance with primary air quality standards
simply because after weighing the advantages of safe air against the eco-
nomic detriment, we thought the latter consideration tock priority, peti-
tioners would be incorrect. Congress has already made a judgment the other
way, and EPA and the courts are bound.

COURTS AND TECHNICAL ISSUES

As so often happens in lawsuits, the decision in the South Terminal case did
not please either side. The court reprimanded EPA for what it viewed as shoddy
technical analysis. EPA’s numbers were called into question, and consequently,
so was EPA’s authority to regulate emissions of hydrocarbons. (If the reading
taken at Wellington Circle proved inaccurate and Boston was in compliance
with ambient standards for photochemical oxidants, EPA would lack authority to
act.) On the other hand, the court rejected the petitioners’ arguments that the
severe measures ordered by EPA were either unnecessary, excessively costly, or
otherwise illegal. To the contrary, the court ruled that EPA had broad discretion
to fashion the appropriate response. In many ways, the court’s decision was
predictable. As we have noted before, the judges are reluctant to second-guess
decisions of federal agencies.

As the South Terminal case suggests, courts are often uncomfortable ren-
dering decisions in cases that turn on highly technical or scientific issues. Judges
are first and foremost generalists. They hear an extraordinary range of cases
dealing with issues as diverse as Indian land claims, antitrust matters, products
liability actions, and civil rights complaints. On succeeding days, a federal judge
may be forced to serve as an amateur historian, economist, sociologist, psychol-
ogist, or scientist. Except for those judges who sit in Washington, D.C., where a
large number of regulatory cases are filed, most judges will hear only a handful of
complex environmental cases in their careers on the bench. Thus, the challenge
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for an attorney arguing such a case is to teach the judge enough science so that
he can understand the merits of the attorney’s argument. Because the attorney is
himself or herself usually a layman, this is a very difficult task.

Unfortunately, judges have relatively little opportunity to consult with ex-
perts in the field. Our adversary system leaves it to the litigants to call expert
witnesses; they, in turn, inevitably offer testimony favorable to the side that has
called them. Although the federal rules of evidence do permit a trial judge’s own
expert witness to be summoned, this procedure frequently does nothing more
than generate a third expert opinion for the judge to consider (although it is the
opinion of a disinterested party). Moreover, some cases like South Terminal are
appealed directly from an agency to the Court of Appeals. Because appeals courts
must base their decisions entirely on the written record developed during the
course of the regulatory process (and the oral argument of counsel), appellate
judges do not hear any expert testimony firsthand. Conscientious judges who
would like to consult privately with experts often finds themselves thwarted by
the canons of judicial ethics that greatly limit such discussions.

The one resource to which judges have ready access is their clerks. Federal
District, Circuit, and Supreme Court judges each employ from two to five clerks
to assist in legal research and drafting of opinions and orders; typically, these
clerks are high-ranking recent graduates of prestigious law schools. Often judges
take a liberal view of what constitutes legal research. (For example, when the
Supreme Court was deliberating the Brown v. Board of Education desegregation
case, a group of clerks was charged with the task of mapping out every home in
Spartanburg, South Carolina, to see how readily the existing white and black
schools could be integrated. Similarly, in environmental cases, the task of mas-
tering the vast technical record often falls to the clerks. If a judge knows in
advance that he will be hearing a lengthy and complex case, he may seek a clerk
with special expertise, but this is a rare luxury. Clerks, like judges, tend to be
generalists.

Largely because the courts lack the capacity to make substantive policy
decisions, the law of judicial review limits the circumstances under which a
reviewing court may overturn a decision of the executive branch. Administrative
law attempts to draw a distinction between questions of substance and questions
of procedure or law. Agencies have a comparative advantage in deciding the
former, whereas courts are better equipped to decide the latter. Accordingly, the
law admonishes courts to defer to the judgment of agencies on substantive
matters and only permits judicial reversal of an agency decision if the court finds
that the agency: (1) exceeded its jurisdictional mandate; (2) did not comply with a
procedural requirement (e.g., the agency failed to hold a statutorily required
hearing prior to rendering a decision); (3) violated a statutory duty (e.g., the
agency ignored its obligation to consider alternatives that might be less harmful
to the environment); (4) acted in an unconstitutional manner; or (5) abused its
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discretion or otherwise acted arbitrarily or capriciously. The latter requirement
empowers courts to reverse only for gross errors of judgment and is rarely
envoked.

Distinctions between substance and procedure and questions of law and
questions of fact are more easily stated than they are made in practice. For
example, in the South Terminal case, the question of whether EPA acted prop-
erly in imposing a transportation control plan on Boston was nominally a ques-
tion of law; the agency had legal power to do so only if Boston was not in
compliance with ambient air standards. But to make such a determination, the
court was forced to review EPA’s testing procedures, a highly technical inquiry
that the court was clearly uncomfortable in performing. Similarly, many reg-
ulatory statutes are written in such a way that they thrust reviewing courts into
the position of second-guessing the substantive decisions of agencies.

This is a situation that, like the weather, everyone complains about, but no
one seems capable of rectifying. Two general types of reforms are commonly
suggested: better precision in drafting of statutes by Congress and the creation of
courts with special substantive expertise.

The first reform clearly stands little chance of success. In theory, if Congress
was capable of being more precise in giving guidance to regulatory agencies, the
courts would have less of a substantive nature to review. For example, had
Congress been more precise in specifying the procedures to be followed in
determining whether a municipality was in compliance with the Clean Air Act,
the court in South Terminal would not have had to wade through a mass of
technical material to decide the case. But, in practice, Congress appears incapa-
ble of greater precision for at least two reasons. First, the legislature frequently
vests discretion in the hands of executive agencies like EPA precisely because
they possess the expertise that Congress lacks. Just as judges throw up their hands
in frustration in trying to determine the proper procedures for assessing air
quality, so do senators and congressmen.

Second, Congress, for political reasons, is often not interested in being
more precise. Acts of Congress represent the result of a political bargaining
process that relies upon logrolling to achieve consensus. In this process, ambigu-
ity and obfuscation often are helpful in building a coalition. For example, it may
be much easier to gain support for a bill that charges an agency like EPA with
setting air and water quality standards than it is to get legislators to support a bill
in which the standards are specified. The second type of bill is unpopular
because regulatees who are likely to be adversely affected by the specified stan-
dards will come out of the woodwork to oppose the bill. (Indeed, this is precisely
what happened to the EPA in the 301(h) case discussed in chapter 7; EPA had to
set standards for secondary treatment of municipal wastewater and every munici-
pality that was affected by the proposed standards registered its objections.) Usu-
ally, it is easier for congressmen to delegate many of these difficult policy judg-
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ments to agencies. By so doing, they avoid direct responsibility for the decision,
and they may still criticize the agency if the decision adversely affects their
constituency. Unfortunately, this process also thrusts the courts into the position
of reviewing agency judgments to insure that agency decisions conform to the
vague guidelines set down by Congress.

The second reform—endowing courts with special expertise—has been
adopted for other types of problems. For example, we have special tribunals for
handling bankruptcy matters, tax cases, and claims brought against the federal
government. Arthur Kantrowitz has advocated the creation of a national science
court for resolving policy questions that turn on highly technical issues. The
court, which would consist of scientists, would issue opinions on questions
submitted to it by Congress and the executive branch. Similarly, from time to
time, proposals surface for the creation of special environmental courts consist-
ing of judges who would hear only environmental cases.

Do you think a science court would be a good way to resolve the kinds of
technical issues that arose in the Holston River case? Do you think we would
have fewer disputes of a technical nature if such a court existed? (For a thorough
discussion of the advantages and disadvantages of specialized courts see “The
Environmental Court Proposal: Requiem, Analysis, and Counterproposal,” 123
U. Penn. L. Rev. 676, 1975.)

THE ELUSIVE NATURE OF FACTS IN ENVIRONMENTAL CASES

We began this chapter by noting that most environmental disputes involve
disagreements over how ecosystems are likely to respond to various types of
human activities. If policymakers posessed the proverbial crystal ball, the range
of disagreement in environmental controversies would be narrowed substan-
tially. Instead of arguing over the impact of Tennessee Eastman’s discharge on
the Holston River, we would simply debate whether the costs of achieving a
given reduction in discharge were justified by the resulting benefits. Although
this would still not be a trivial dispute to resolve, at least the parties would be
arguing from the same basic set of facts.

In an article entitled “The Technical and Judgmental Dimensions of Im-
pact Assessment,” 1 Env. Impact Assess. Rev. 109, 115-120, 1980, Lawrence
Bacow has suggested that policymakers typically overestimate the degree to
which science can supply unambiguous answers to complicated environmental
questions. Although we would like to believe that science is dispassionate and
value free, Bacow has argued that, in fact, the process of modeling is often very
subjective. Although the article is concerned with the role of subjective analysis
in impact assessment, it also sheds light on how technical analyses often mask
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important judgments in other types of environmental decisions. As you read the
following excerpt, consider these questions:
1. If Bacow’s thesis is correct, what are the implications for environmental
dispute resolution?
2. What is the appropriate role for experts in the dispute resolution process?
3. Should everything be negotiated, including science?

Conceptually, making predictions about the future consequence of a
proposed action involves three distinct activities. First, the analyst must
decide where to focus his attention. Since analytic resources are always in
short supply, choices have to be made about which impacts will be docu-
mented in depth, which will be analyzed only briefly, and which will be
ignored entirely. Second, a prediction must be made of how the ecosystern
or social system under study will evolve over time in the absence of the
proposed project. Finally, an estimate must be made of how the proposed
action will cause these systems to depart from their normal evolutionary
patterns. The difficulties encountered in specifying the impacts to be studied
can best be illustrated by telling a story. For many years, the Massachusetts
Department of Public Works has considered widening Route 2, a major
artery linking Boston with its affluent northwest suburbs. Widening the
highway from two to four lanes would affect the natural environment in a lot
of different ways. Land would be consumed. Some flora and fauna would be
lost. Noise levels would increase during the construction period. Increased
traffic would generate more noise and more air pollution along the route.
The highway would also have a number of less obvious effects. Increasing
access to the suburbs would probably increase development on the current
suburban fringe, thus affecting employment patterns among suburban con-
struction workers. If the new development would have occurred elsewhere
but for the widening of Route 2, then widening of the highway will have
affected employment patterns in other parts of the Boston metropolitan
region as well. Similarly, since Route 2 is an integral link in an interdepen-
dent transportation system, increasing its traffic capacity will also affect
traffic density (and air pollution and noise pollution) in other parts of the
transportation network. It is possible to keep working back through this maze
of probable impacts almost indefinitely. It is like pulling on a loose thread of
a knitted fabric; it just keeps unraveling. Although it is easier to illustrate
interdependencies for impacts that affect social systems like transportation
networks, ecologists are quick to point out that ecological systems are per-
haps even more interdependent,

Given the multitude of possibilities, which impacts should the author
of an environmental impact statement address? It is tempting to say all of
them. But the resources available to assess impacts are not limitless. More-
over, even if it were possible to produce a truly comprehensive EIS, its sheer
size would ensure that it would never be read. Thus we must somehow
define the boundaries of analysis for assessing impacts. If we are only going
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to assess a limited number of impacts, then the rational strategy would be to
concentrate our efforts on “the most important impacts”.

[Bacow argues that each constituency affected by a project is likely to
have a different opinion of which impacts are the most important. If the
modeling effort relies upon the modelers to scope the impacts, important
value judgments will be masked, and the model is likely to be criticized for
being biased or uninformed.]

Even if we are unanimous in our view of what is important, it still may
not be obvious how to evaluate these impacts. Suppose in the Route 2
example, people are concerned about air quality and noise. Although we
may be able to say that these conditions have changed as a consequence of
the highway widening, it is often very difficult to state unambiguously
whether they have gotten better or worse. For many environmental condi-
tions, there is no single accepted index for evaluating the state of the condi-
tion. Consider the problem of assessing air quality. We care about air quality
because air pollution affects human health, aesthetics, plant and animal life,
and the durability of materials exposed to air. A given change in air quality
will affect each of these conditions to a different degree. It is not possible to
construct a single index for air quality unless we are first willing to weigh
each of its components—a process that necessarily depends upon the prefer-
ences of the person constructing the index. Even if we cared about only one
aspect of air quality—its effect on human health—it still would be difficult
to construct a single objective index because of the complex way individual
pollutants interact to produce air pollution. For example, the relationship
between the airborne concentration of a pollutant and human health may be
nonlinear. Similarly, two pollutants may interact synergistically. In some
cases, controlling one source of pollution, such as carbon monoxide from
internal combustion engines, may actually increase the level of another
pollutant, specifically, nitrogen oxide. Assessing the environmental impacts
of noise is even a more difficult task than evaluating air quality. Technically,
noise is measured as the ratio of energy transmitted across a unit surface to
the minimum energy that can be perceived in the air. What is bothersome
about noise, however, is not just the amount of energy transmitted. The
annoyance value of noise is determined not only by amplitude but by pitch,
frequency of occurrence, the information content of the noise, background
sounds, and the dispersion capacity of the physical environment. For exam-
ple, it may be far more difficult to sleep if a truck rumbles by every 20
minutes than if there is a steady, uninterrupted stream of trucks. Similarly,
although almost inaudible, a small scratch on an otherwise perfect recording
of a Beethoven concerto is likely to be extremely annoying even to someone
who is not an aficionado of classical music. The point to be made is that
even the simple task of measuring change in the environment forces the
analyst to make judgments about the relative importance of the different
components of the change. Moreover, these are not trivial decisions: differ-
ent indices can lead to different conclusions.
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Reaching agreement on the impacts to be studied and the proper form
of their measurement does not get us out of the forest. Before we can predict
the impact of a development on the environment, we must first be able to
describe how the environment is likely to evolve without the development.
In practice, our ability to describe accurately the evolution of physical and
social systems is limited by our understanding of how such systems operate as
well as our ability to predict changes in technology, regulatory policy, mar-
ket forces, and human preferences.

If nature were static, impact assessment would be a much easier task.
But the natural environment changes considerably without human interven-
tion. Species come and go as evolution runs its course. The elements both
erode and create land. While some of these events occur gradually, and
consequently are predictable, others occur with little warning and may
change the character of the environment suddenly and radically. Forest
fires, hurricanes, earthquakes, droughts, and volcanoes are all naturally
occurring events whose incidence and effect can only be predicted imper-
fectly. Thus, although we can safely say that a hurricane of the magnitude of
Dora may strike the East Coast once every hundred years, we cannot predict
its specific environmental consequences without knowing its precise loca-
tion, the distribution of development in the affected area at the time of the
hurricane as well as the relative stability of the affected ecosystem. Conse-
quently, our long-term predictions about the natural state of the environ-
ment are necessarily couched in terms that reflect our relative ignorance
about future states of the world. We would expect that during the next 25
years a hurricane will strike the Gulf states with sufficient force to reduce the
population of the Mississippi sandhill crane by at least 80%.

Ouur ability to predict the marginal impact of a particular development
on the natural environment is also affected by our capacity to predict
changes in the natural environment occasioned by the normal development
of social systems. To go back to a previous example, if we are interested in
predicting the increase in air pollution that would result in 1985 if Route 2
were widened, we have to be able to predict traffic density on Route 2 in
1985 given a highway of current dimensions. But such a prediction requires
knowledge of the likely growth in suburban housing demand as well as
suburban job opportunities—two large determinants of traffic density. At
present, we only imperfectly understand what makes cities grow or not grow,
so predictions about likely growth in traffic density will again be imprecise.
Further complicating the analysis is our ability to predict changes in other
conditions that influence traffic density. For example, traffic density varies
as a function of the cost of driving relative to other modes of transportation—
as the price of gasoline has increased, at least some people have left their cars
at home and taken public transportation. So if we are to predict traffic
density, we need to know not only the future price of fuel, but also the
behavioral relationship that constitutes the demand curve for gasoline.

Moreover, in many cases it is difficult to predict the natural evolution
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of the environment without making some assumptions about the future
impact of regulation and technological change. For example, future air
quality in urban areas will be determined, in large part, by the success (or
failure) of federal efforts to produce a nonpolluting car. Thus, our ability to
predict the evolution of the atmospheric environment is directly related to
our ability to predict the success of regulation or the rate of change in
technological innovation.

Because our predictions of what the world would look like without any
additional government intervention are so uncertain, it is difficult to isolate
changes that are attributable solely to new projects. Furthermore, our capac-
ity to make confident predictions about impacts varies in a rather perverse
way with the controversialism of the issue. While we can state quite con-
clusively that the U.S. Air Force’s new long-range radar station on Cape
Cod will destroy 10 acres of flora, we have little knowledge of the long-term
effects of prolonged exposure to low-level ionizing radiation—and that is
what everyone on the cape is upset about.

In practice, it is unreasonable to expect impact statements to be any-
thing more than synthetic documents. We rarely have the time available to
do new research necessary to answer the questions that lie at the root of
controversy over development proposals. Instead, we are forced to cull the
available evidence to draw conclusions. More frequently than not, however,
the available evidence is ambiguous; it can support a host of different con-
clusions. In some cases, we simply do not understand causal relationships
well enough to draw inferences about stimulus and response. In other cases,
the consequences of intervention are subtle and difficult to document. And,
in still other cases, synergistic interactions make it hard to determine why
something has changed. The kinds of inferences people are willing to draw
from such ambiguous evidence varies with both their professional training
and their personal stake in the outcome. Scientists tend to be a very conser-
vative lot—they are reluctant to conclude, for example, that an observed
increase in the cancer rate is attributable to exposure to a particular chemical
unless they are at least 95% certain that the increase is not attributable to
chance. In contrast, people at risk are far more willing to conclude that a
hazardous condition exists on the basis of information that the scientist
would deem inconclusive. Thus, it should not be surprising that the process
of collecting information about impacts is divisive: the information collected
is grist for the mill of both sides. Instead of looking for opportunities to
resolve differences between competing interests, we have created a system
that amplifies existing differences. Moreover, we have done so because we
have underestimated the degree to which impact assessment is a subjective,
judgmental, nontechnical activity.



Two-PARTY VERSUS MULTIPARTY
NEGOTIATION

INTRODUCTION

The environmental dispute in the Brown Paper Company Case (described in
chapter 4) essentially involved two parties—the EPA and the paper company. By
contrast, there were many negotiators (both groups and individuals) in the
Grayrocks and South Carolina cases (chapter 3). Environmental problems are
often of the multiparty variety.

The number of participants in a negotiation can markedly affect its char-
acter. One obvious problem is coordination. The more people there are around
the bargaining table, the harder it likely will be to coordinate the negotiation. If
each party is to have his or her say, the proceedings will be protracted. The
coordination problem is tied to the question of representation. Who participates
in the negotiation? Who is authorized to speak for affected constituencies? There
may be factions within an organization that have different goals.

The fact that many participants are involved in a dispute necessarily ex-
pands the choices open to each negotiator. In a simple two-party case, a party
must ultimately decide whether to settle or accept the consequences of nonagree-
ment. By contrast, in multiparty cases, one party may have to weigh the attrac-
tiveness of agreement with all the others against possible deals with just a few. As
a result, strategies are much more intricate. In some cases, coalitions may form,
disband, or realign.

Though multiparty bargaining is more complex, it may also offer richer
possibilities for setlement. Having a number of negotiators, each with a particu-
lar set of priorities, may enrich opportunities for efficient trades. When groups or
individuals have to share costs or benefits, there can be bitter fights over the
distribution.

This chapter explores the theoretical and practical implications of multipar-
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ty environmental disputes. Two short case studies introduce issues that are fur-
ther explored by reflecting on cases presented in earlier chapters.

Cast StuDY: THE WEST SiDE HIGHWAY

This case was obtained from the article “Mediation: An Instrument of
Citizen Involvement,” by Willis B. Goldbeck, president of Public Policy Com-
munications, Washington, D.C. It appeared in 30 The Arbitration Journal 241-
252, 1975. Information was also obtained from “Mediating Environmental Dis-
putes,” by Laura M. Lake, 262 Ekistics 164—170, Sept. 1977.

New York City’s West Side Highway runs along the Hudson River from
72nd Street down to the tip of Manhattan. When the elevated roadway was built
in the late 1920s it represented the most advanced notions of design. By the
1960s, however, it was clear to transportation planners and automobile drivers
alike that it had become obsolete. Lanes that were set out for smaller, slower cars
could not accommodate the press of modern traffic. The structure itself was
disintegrating.

In 1971, the Urban Development Corporation, a state agency with exten-
sive independent authority, released a study of waterfront development in which
it concluded that improvement and alteration of the West Side Highway was
central to the solution of other problems. In response, Mayor John V. Lindsay
formed the West Side Highway Project to develop highway alternatives. The
effort was funded by city, state, and federal appropriations, and it won the
cooperation of then-Governor Nelson Rockefeller. A steering committee repre-
senting 16 city agencies and all the planning boards in affected communities was
created to monitor the project’s work and to reach a consensus on the best
alternative.

The West Side issue came to a head in late 1973 when a truck fell through
the highway. Major sections of the road had to be closed, and traffic was routed
to adjoining streets and avenues. Traffic along 10th Avenue increased 360%.
With the traffic came noise, congestion, increased local air pollution, and cries
of protest from area residents.

By the next spring, the project published its draft environmental impact
statement describing five possible solutions to the highway problem: (1) recon-
struct the road along its present design; (2) maintain the road basically as is, but
with some safety modifications; (3) build an “arterial” road along the riverfront
(4) build an “inboard” limited access interstate using 90% federal funds; or (5)
build an “outboard” interstate involving massive landfill along the river, again
using 90% federal funds.

Of the proposals, only the fifth met the project’s own previously developed
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criteria. Yet, because of the plan’s magnitude and its relation to other controver-
sial projects, it sparked significant opposition. Public hearings failed to develop
clear support for any of the alternatives.

With much of the highway shut down and other projects hanging in the
balance, the Regional Plan Association initiated mediation in an attempt to
break the impasse. The American Arbitration Association, an organization with
a long history in settling commercial and other private disputes, provided a
mediator, its past president Donald Straus. The Regional Plan Association took
responsibility for selecting the participants. Groups that had already been actively
involved in the West Side Highway controversy were the first to be included.
The RPA then classified these groups according to their constituencies—busi-
ness, environmental, ethnic, labor, civic, and professional. When a category was
underrepresented, the RPA tried to enlist organizations that could, in spite of
their previous noninvolvement, advocate the interests of important affected
groups.

According to Willis B. Goldbeck, this selection process, though well
intended, had gaps:

There was no labor participation even though the Building and Construc-
tion Trades Council of Greater New York was among the first to be invited.
The Puerto Rican Community Development Corporation was another invi-

tee which did not participate. No other specific minority organizations were
invited. A third gap, identified by those who did participate, was the local
special issue community groups. (Goldbeck, 30 Arb. J. 241, 243-249)

Five full-day mediation sessions were held during the fall of 1974. The RPA
prepared a tentative agenda, and all participants agreed to the objective of the
process, though with the caveat that participation did not bind any group to
accept the conclusions. According to Laura Lake, thirty-eight representatives of
twenty-three organizations sat around the boardroom table of the Rockefeller
Foundation at the first session. All participants were allowed to state their posi-
tions. The West Side Highway Project staff attended all meetings to provide
technical information. Transportation and planning consultants, supported by
city and federal grants, assisted participating community planning boards.

Laura Lake observes that the participants initially shared a common in-
terest. “Both the opponents and proponents of the highway realized that con-
tinued delay was against their interest, for local detour traffic would continue to
be a serious nuisance, and construction costs would continue to rise with infla-
tion” (Lake, 262 Ekistics, 164, 168, 1977). (Later, however, some environmen-
talists appeared to be stalling, waiting for the election of Governor Hugh Carey,
who they thought—mistakeningly—would oppose any new highway.)

Mediation also exposed sharp differences in values and opinion among the
various groups. In some instances, the differences were over priorities: which
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should be preferred—enhancement of environmental quality or stimulation of
economic growth? There were also markedly different opinions over the impact
of the proposed alternatives. According to Goldbeck:

Debate was very heavy on the degree to which the various alternatives would
increase or lessen traffic on existing streets. This issue was a perfect study of
the conflict between technical information and community emotionalism.
On one hand, statistics were apparently made to prove that the highway
could both increase and decrease local traffic! On the other hand, commu-
nities which opposed highway construction evidenced no willingness to
change their position no matter what the numbers showed. (Goldbeck, 30
Arb. |. 241, 245, 1975)

Positions on other policy issues often depended on the technical assump-
tions of the parties. New York City, for example, was under pressure to meet
federal air quality standards, but plans to comply rested on expectations about the
impact of highway alternatives on traffic patterns, and these expectations were
subject to debate. The goal of compliance was itself controversial. One partici-
pant stated that “clean air doesn’t get us anything.”

The polarizing issue was whether to do anything more than to repair the
‘West Side Highway. The participants split into two antagonistic factions: one in
favor of new building, the other opposed. Goldbeck has stated that the “intran-
sigency” of the groups “forced the mediator to ‘lead’ the coalition to agree to
discuss alternatives of what to build rather than continue what fast became a
repetitious and futile debate” (Id., p. 244).

Complex political and economic issues made the mediation all the more

difficult. As Goldbeck observes:

The city had no money to do anything with the highway. The state feared
the highway would consume its entire transportation budget, which was
both true and politically unacceptable. Federal funds were available on a
90-10 basis if the road became an interstate and 70-30 basis if designated as
a primary or secondary urban road. (Ibid)

Moreover, under a recent federal law, half a billion dollars in highway funds
could be designated for mass transit; the city wanted to use any new mass transit
funds for the Second Avenue subway rather than for anything on the West Side.

The issues proved to be too formidable to be solved, at least in this setting.
In spite of good intentions and significant technical and financial support, the
mediation effort failed to produce agreement. Only years later was the deadlock
temporarily broken, and then through conventional political decision making,
not broad-based negotiation. In late 1981, President Ronald Reagan presented
New York City Mayor Edward Koch with a “check” for half a billion dollars,
representing the first installment of federal funds for the massive Westway that is
to replace the old highway. Soon after work began, however, opponents revived
their lawsuits in hopes of killing the project.
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WEST SIDE HIGHWAY QUESTIONS

1. The history of the West Side case, even when summarized, raises a host
of negotiating questions. The particular focus of this chapter, however, is on
multiparty bargaining. The dispute affected countless parties—Manhattan resi-
dents, commuters from outside the city, businesses, unions, government agen-
cies, and so on. Even if there is some sense that a negotiated settlement is
desirable, how is it possible to get everyone to the bargaining table? The Regional
Plan Association tried to solve this problem by sponsoring mediation among the
various organizations that already had been involved in the dispute; it then tried
to invite other groups that were underrepresented. What were the weaknesses of
this procedure? Can you suggest alternatives?

2. What determines the bargaining power of the various groups and indi-
viduals at such a session? Does power have a bearing on who should be invited?
For that matter, does it explain why some invitees might decline, as indeed some

did?

3. Goldbeck notes that “mediation is an expensive process, and no element
of the process represents a greater investment than the time spent by the partici-
pants” (Id., p. 248). Not all the parties feel the same constraints. For example, it
was no hardship for the transportation director of the Chamber of Commerce to
take part; doing so was simply an aspect of his job. But what about people whose
employment has nothing to do with the issue or who work for public interest
organizations with limited assets? Is it possible for negotiators to operate on equal
footing at the bargaining table if there are such disparities beyond it?

4. The Regional Plan Association prepared an agenda for the first session.
With 38 participants, the need for some sort of structure seems clear, but an
agenda can be a powerful tool for guiding discussion to a particular outcome.
Can you imagine any efficient way in which the group could have contributed to

drafting the agenda?

5. Access to technical information can raise similar issues: parties who are
unable to hire scientific consultants may believe they are in a weaker position
than those who can; hence, they may decline to negotiate. Can you think of
specific ways in which data gathering and analysis in the West Side case could
have been conducted impartially? Given the complexity of traffic impact studies
and air quality science, should the technical consultants be mere advisers, or
should they be regarded as full participants as well?

6. At the outset, the parties agreed that participation in the mediation did
not commit anyone to a consensual resolution. Is this always a wise policy? Why
do you suspect it was adopted here?



TWO-PARTY VERSUS MULTIPARTY NEGOTIATION 109

7. When the participants split into two camps, one in favor of new build-
ing, one opposed, the mediator nonetheless led them, to use Goldbeck’s term, to
discuss alternative projects that might be built. Why might a mediator foreclose
discussion on an option (not building) preferred by some of the negotiators?
What are the risks of this move?

Concluding Note

Additional questions on the West Side case are posed on p. 113 of this
chapter. The description of the case, though brief, raises important issues that
are examined in other parts of the book. We shall see examples of successful
mediation, for example, in chapters 8 and 9.

As already noted, the case also raises the matter of data disputes, the subject
of the preceeding chapter. Goldbeck expresses apparent impatience with what he
calls “community emotionalism,” specific opposition to highway construction in
the face of statistical projections that showed that neighborhood traffic actually
would be reduced. Is such opposition really irrational, however, when Goldbeck
himself acknowledges that “statistics were apparently made to prove that the
highway could both increase and decrease local traffic™?

Laura Lake makes the following assessment of the West Side mediation
effort:

While this experiment did not resolve the West Side Highway dispute, it did
reveal the potential for compromise within the group, and illustrated how
important the ground rules for organizing intervention can be to a positive or
negative outcome. Several reasons for the negative outcome of this effort can
be identified: participants commented in private that they could not enforce
a settlement; they were sure that they would wind up in court and did not
want to prejudice judicial proceedings. They also felt that the local commu-
nity groups were not adequately represented in the mediation group. With
hindsight, it is possible to speculate that under different procedural, organi-
zational, and stylistic conditions (which were not available to mediator
Straus), a consensus might have been reached on the knowledge generated
during the sessions. This would have required a great deal of mutual trust.”
(Lukes, 262 Ekistics 164, 170, 1977)

NEGOTIATION PARTICIPANTS: REPRESENTATION

The following material on multiparty bargaining is from a doctoral thesis by
Timothy John Sullivan, Negotiation-Based Review Processes for Facility Siting,
(Kennedy School of Government, Harvard University, 1979). Although his
focus is on the siting of controversial facilities, such as hazardous waste treatment
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plants and nuclear power stations, many of Sullivan’s observations apply with
equal force to environmental disputes generally.

A development conflict often requires multilateral negotiations. Each
participating group has its own set of interests which it seeks to promote.
Thus, reducing the number of negotiators becomes much more difficult
than in a bilateral negotiation. However, development conflicts will gener-
ally see project proponents negotiating with project opponents and regulato-
1y officials setting bounds on developer actions. Although the opponents
may include many groups with different interests, often there is only one and
many, instead of among many. This situation has parallels in the labor field
where one management team negotiates with many different unions. Nev-
ertheless, it presents a complex bargaining problem.

The involvement of governmental regulatory groups as parties in any
environmental/developmental conflict usually adds another dimension to
the negotiation. Negotiated settlements may require governmental approval,
zoning variances, or other special considerations which neither project op-
ponents or proponents can deliver. When regulatory groups have discretion-
ary power, their active participation and support of negotiations can assist the
bargainers to reach a settlement. [pp. 129-130]

Those instituting a negotiation-based review process must decide who
will participate in the negotiations. . . . The first class of participants in-
cludes those who have a formal position to affect the development controver-
sy. Those formal participants will include representatives of licensing and
regulatory bureaucracies, representatives of state and local governments, and
the developer.

The second class of participants in the negotiation will include indi-
viduals and groups affected by the development project but with no official
status. This class may include community groups in the neighborhood of the
site, regional groups concerned with impacts on the regional environment,
and special interest groups whose interests are affected by the project.

Finally, a mediator will participate in the negotiations. [Editors’ note:
mediation may be the exception, not the rule.] The mediator, unlike the
other negotiating parties, does not represent a specific constituency or view-
point. His goal is to facilitate the bargaining process, help each side to reach
an agreement and see that standards of due process are met. . . .

A viable negotiation-based review process must include those indi-
viduals who have power over the final development decision. These indi-
viduals include the developer who wishes to build the project, represen-
tatives of governmental agencies which must review the project, and local
officials who may take action to expedite or retard a facility. Finally, at times
the negotiators may wish to consult with an expert concerning either en-
vironmental, sociological, or economic aspects of the proposed project. [pp.
296-297] '

Negotiation may [also] provide a major opportunity for public participa-
tion in the review of the project. Projects may generate particular interest
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among local community groups who share their neighborhood with a pro-
ject, regional groups who may receive the benefits of a plant’s services and
bear the impacts of its operations, and interest groups who have a special
concern over a particular technology, facility, or site. [p. 300]

Some groups, not geographically concentrated, may have a special
interest in a proposed facility. These interest groups may oppose the project
for a variety of reasons. The proposed project’s location may affect a particu-
lar interest of a group. For example, the planned construction of an inter-
state highway through Franconia Notch in New Hampshire directly affected
the Appalachian Mountain Club’s interests in the preservation of the White
Mountains and the preservation of the surroundings of its chief hiking
center, which was located in the Notch. Other groups may oppose a project
for more ideological reasons. Antinuclear groups may oppose nuclear power
plants wherever they are planned because they oppose the deployment of this
technology. . . . [p. 301]

For negotiations to take place, there must exist a system for recognizing
groups as legitimate parties to bargaining and for determining who shall
represent the bargaining groups. Choosing formal groups and accepting their
representatives is a simple task. .

A problem arises over how to recognize non-formal groups and indi-
viduals as participants in the negotiations, and how to determine who legit-
imately represents these groups. Whenever the formal review limits the
number of participants in negotiations, some process must determine which
groups may negotiate and who shall officially represent them. Since un-
limited participation may create cumbersome and unproductive negotiating
sessions, our objective of efficiency suggests that we limit participation in
some way. The process objective of fairness requires that the mechanism for
limiting participation avoid arbitrary actions. The process objective of en-
couraging public participation requires a screening mechanism which does
not impose heavy burdens on those who wish to participate. In the author’s
view, a qualifying petition offers a natural way of limiting participation and a
simple way for groups to designate an individual to represent their interests.
Although other methods may provide a practical solution to this problem,
we examine only the petition process.

A. Limiting participation. Several considerations support attempts to
limit the number of negotiation participants. If only a small number of
individuals bargain, negotiation sessions may prove productive. Large num-
bers of bargainers may make the negotiation process unwieldy and difficult
to manage. Negotiation sessions are unlikely to accomplish much when the
number of bargainers is large. Additionally, in negotiations over environ-
mental/developmental conflicts, many people will participate voluntarily.
When the number of negotiators is large, the bargainers may feel that the
groups will not miss their contributions, and that they have only a small
effect on the final outcome.

In bargaining over development issues, many of the benefits of negotia-
tion may arise only from an atmosphere of trust and understanding which
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develops through personal contacts between the disputants. Trust will not
likely develop in a large group. Further, if participants can easily join and
withdraw from negotiations, a climate of trust is unlikely to develop. People
cannot constantly adjust to new faces.

If individuals are free to participate, the negotiations may attract “meet-
ing gadflies.” Personal and social rewards are one of the reasons people
volunteer time and effort to community causes. Unfortunately, these re-
wards which make voluntary actions less onerous, may attract some people
who make a career of attending meetings and speaking in public. . . .

B. Recognizing groups by petition. The legislation authorizing a nego-
tiation/referendum review process could require the circulation of a qualify-
ing petition. Those groups who meet the required number of signatures
should be automatically recognized as legitimate participants in the negotia-
tion process. The number of signatures may be set to limit the number of
participants.

Legislators will face a tradeoff between negotiation advantages gained
through the consolidation of interests and the barrier to participation which
a high qualifying minimum represents. A low qualifying standard will facili-
tate participation, but in the extreme, it may produce an unwieldy number
of participants. A low standard will enable many groups to generate the
needed number of qualifying signatures internally, thus reducing the need of
groups to reach out to others. The number of signatures needed to qualify
should thus increase with the population of the state or town.

A petition process possesses several major advantages which support its
use to qualify negotiation participants. Circulating a petition is a political
activity, and this accentuates the fact that the review of development projects
is not simply a technical matter. . . .

Petitions need not cost much money to circulate. Petitions generate
only printing, paper, and certification costs. The major burden a petition
imposes is the burden of circulation. Gaining the required signatures re-
quires that those advocating a position spend time and effort to persuade
others to endorse their views, but this requires no direct financial outlay.
This may open the project review process to concerned groups that lack
financial resources. . . .

C. Choosing representatives of nonformal groups by petition. The de-
termination of legitimate representatives of competing interests may pose
severe problems for anyone attempting to mediate a developmental dispute.
Determining representatives of groups without organization structures can
create great difficulties. If a mediator chooses representatives from informal
groups, then his choice may affect the balance of power within the group.
This choice may create leaders where none existed, and create conflicts
within the group. These decisions are best left to the individual groups for
resolution.

The circulation of the qualifying petition in the name of a represen-
tative individual and perhaps one alternate may offer a simple way for
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designating representatives. People, in signing a petition, could designate an
individual to represent their group interest. The petition is an established
way of consolidating support behind a candidate or issues, and current
practice uses petitions to qualify candidates and issues for ballot considera-
tion. [pp. 301-307)

QUESTIONS ON SULLIVAN’S PROPOSAL

1. Sullivan’s proposed use of petitions to certify informal groups contem-
plates a formal negotiation process that is under special legislation to foster
facility siting. Can the proposal be extended to environmental disputes generally?
In the West Side Highway case, would it have made any difference if neigh-
borhood and environmental groups had been designated in this way, instead of
by invitiation of the Regional Plan Association?

2. When petitions are used in other contexts, signatures may be rather
casual acts: A person who signs a candidate’s nomination papers is not bound to
vote for her or him in the election. Is it not necessary, however, that signers to
Sullivan’s petitions agree to be bound by their representatives’ actions? (If not,
then one disgruntled person could seek to overturn a negotiated agreement by
means of a lawsuit.) Yet, in the earlier stages of conflict, when information is
contradictory and incomplete and the issues are not fully formed, is it fair or
realistic to ask people to bind themselves to the actions and decisions of a
representative who himself may be little known?

3. Even if it is possible to designate representatives through petition, what
relative status should they have at the bargaining table? Specifically, should the
representative of a small community group have a vote that counts as much as
the delegate from an environmental group with tens of thousands of members? Is
it relevant that most of those members live nowhere near the proposed project?
Do we need to be concerned about votes at all?

CAsE STuDpY: THE SNOQUALMIE DAM DispuTte

This case study is adapted from a portion of “Mediating Environmental
Disputes” by Laura M. Lake, (262 Ekistics 164, September 1977) and from a
doctoral dissertation by Timothy John Sullivan, Negotiation-Based Review Pro-
cesses for Facility Siting, (Harvard Univeristy, 1979).

The Snoqualmie River Valley is located in the western part of Washington
State, just 30 miles from Seattle. Before 1959 the river had overflowed peri-
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odically, but without causing extreme damage. That year, however, a severe
spring flood swept away crops and topsoil from lower valley farms and destroyed
many homes and businesses in the town of North Bend. The country, backed by
riverside residents, asked the United States Army Corps of Engineers to study the
problem. The corps proposed building a dam. Environmentalists were opposed,
fearing not just the loss of a free-flowing river, but possible suburban sprawl on
the floodplain.

Before building a dam, the corps must by law obtain approval from the
governor of the state in which it will be built. Washington’s Governor Daniel
Evans twice vetoed the proposed dam, in 1970 and 1973, but he acknowledged
that there was a legitimate need for flood control. Gerald McCormick and Jane
McCarthy of the University of Washington’s Environmental Mediation Project
had already had preliminary meetings with dam proponents and opponents. At
McCormick and McCarthy’s behest, Evans formally appointed them to mediate
the dispute.

Working under a 6-week deadline imposed by the governor, the mediators
identified 10 people who they felt had credibility with the conflicting groups and
who represented a range of views on the project. These people did not represent
their organizations; rather, they represented general constituencies. The media-
tion sessions helped the participants to overcome long-held stereotypes about one
another. According to Laura Lake:

These sessions began to educate and socialize the participants: the environ-
mentalists learned that the farmers had no desire to sell their land to devel-
opers; the townspeople realized that continued development would ruin the
quality of rural life they valued; and the environmentalists learned that even
while they were resisting the dam, real estate development was occurring,
despite flood hazards. (262 Ekistics 162, 167, 1977)

Timothy Sullivan notes:

Dam proponents established that flooding caused them economic hardship
by destroying their crops, and that continued flooding would not provide an
acceptable solution. They made dam opponents believe that they would be
held politically responsible for any damages from a future flood. They
stressed that a flood would destroy the regional credibility of environmen-
talists and lead to the construction of a dam without any amenities or land-
use restrictions.

The mediators satisfied the governor’s 6-week deadline by reporting substan-
tial progress: the participants had endorsed a general statement that acknowl-
edged the need for some kind of flood protection and some form of land-use
control. The governor gave the mediators two more months in which to come to
final agreement. At one point, talks had to be suspended while the environmen-
tal groups caucussed to develop a unified position, but mediation was resumed in
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time to reach a tentative agreement by the deadline. Final details were approved
several months later.

The agreement provided for: (1) a dam on the north fork of the Snoqualmie
instead of the middle fork; (2) a series of levies and set-backs along the middle
fork; (3) land-use and zoning restrictions on the downstream farmland; and (4)
other measures, including the creation of river basin planning council and the
purchase of development rights and floodway easements.

QUESTIONS ON SNOQUALMIE

1. Asin the West Side case, the participants in the mediation were invited.
Given the smaller scale of the dispute, might it have been more appropriate
simply to open the mediation to all who wished to participate. If that proved too
unwieldy, then could Sullivan’s petition method be used? What bearing does the
fact that the dispute had been stewing for more than a decade have on this
selection issue?

2. Note that this was not an issue that divided everyone into two distinct
groups, those favoring or those opposing the dam. Ten participants were needed,
after all, to represent the range of views. How might coalitions have developed
and changed in these circumstances? To consider this question, assume that
representatives of the following constituencies were involved: farmers who were
interested simply in protecting their operations, farmers who also were interested
in enhancing the value of their land for possible future sale, residents who
welcomed the prospect of future growth, area residents who wished to preserve
the area’s semirural qualities, environmentalists opposed to suburban sprawl,
and canoeists and kayakers who wished to preserve open water. What alliances
would you expect to be formed among such groups? What factors encourage or
inhibit the formation of coalitions? Feel free to add to the suggested list of
subgroups as you consider the problem.

Snoqualmie Epilogue

Timothy Sullivan (1979, 93-94) has written the folldwing analysis of the
Snoqualmie case.

In this negotiation, several circumstances aided the mediators’ efforts.
The existing community infrastructure enabled the mediators to select peo-
ple with sufficient influence and power to represent the conflicting groups.
The commitment of Governor Evans to negotiation and his powers of office
gave the bargaining efforts a special legitimacy. Governor Evans created
interim deadlines to enforce progress.
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Those fearing future flood damage were particularly successful in con-
vincing the environmentalists that the citizens of Washington would hold
them responsible for any flood damages. They argued that this would under-
mine the credibility of environmentalists throughout the state. This gave
strong incentive to the environmentalists to negotiate.

Although the original conflict arose over the single issue of dam con-
struction, the communication required in bargaining helped change the
shape of the conflict. The negotiation changed from a yes/no dam issue into
a search for environmentally acceptable flood control measures. Both dam
proponents and opponents moved beyond their original misconceptions of
the other side and dealt with each other’s real needs and concerns.

The geography of the Snoqualmie River allowed the creation of an
imaginative alternative which proved critical in reaching a settlement. The
three-branch nature of the river proved critical in permitting dam opponents
to maintain their early public stand against a Middle Fork dam yet still meet
the farmers’ needs. In the final compromise position, the North Fork dam
will provide flood control to all farmers below the point where the three
branches merge. Set-back levees along the Middle fork will provide a mea-
sure of flood protection to Middle valley residents yet still permit the Middle
Fork to remain a free flowing river. These levees allowed dam opponents to
retain their public stand against a Middle Fork dam while agreeing to a flood
control project.

Although this solution will probably cost more than the original pro-
posal, the Army Corps accepted it. This willingness to pay for a mote
expensive proposal permitted a widened set of alternatives, and changed the
conflict from a binary decision to a question of design. This transformation
provided an issue over which each disputant could make concessions and
realize gains.

MULTIPARTY NEGOTIATION AND COALITIONS

Multiparty negotiations are fundamentally different from two-party negotia-
tions in that they present participants with an overlapping network of possible
agreements. A farmer negotiating with a greenbelt organization over the possible
purchase of his land may either come to agreement or not. His bottom line or
resistance point is often defined by the consequences of not agreeing. Farmers
will compare the final offer they receive from the greenbelt group with what they
expect they can get from someone else. If the bid is better overall, the farmer will
take it; if not, the farmer will not settle.
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