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Introduction

The History of the Relationship Between
International Humanitarian Law and Human

Rights Law

Noélle Quénivet*

1. Introduction

The relationship between human rights law (HRL) and international humanitar-
ian law (IHL), also called the law of war, did not draw much attention until the
late 1960s. In contrast, nowadays, the way these two bodies of law interact is the
focus of many scholarly writings and activities. Yet, the debate remains open as to
how and when they apply and interrelate. In recent years academic literature has
referred to the apparent “fusing,” “meshing,” “complementarity,” “convergence”™
or “confluence”™ of these two areas of law.

This book aims to examine the current state of the law and the interpretations
provided by various legal scholars. At the heart of the enquiry is whether the two
bodies of law, IHL and HRL, have finally merged into a single set of laws.

* Dr. Noélle Quénivet is a Senior Lecturer at the University of the West of England. She holds a
LL.M. from the University of Nottingham (UK) and a Ph.D. from the University of Essex (UK).
She is grateful to Bernard Dougherty for his comments.

! Felicity Rogers, Australias Human Rights Obligations and Australian Defence Force Operations, 18
U. Tasmania L. Rev. 1, 2 (1999).

2 Theodor Meron, On the Inadequate Reach of Humanitarian and Human Rights Law and the Need

for a New Instrument, 77 Am. J. Inc'1 L. 589 (1983).

3 René Provost, International Human Rights and Humanitarian Law (2002); Hans-Joachim Heintze,
On the Relationship between Human Rights Law Protection and International Humanitarian Law,
856 Int’l Rev. Red Cross 789, 794 (2004) [hereinafter Heintze 2004].

4 Ratl Emilio Vinuesa, Interface, Correspondence and Convergence of Human Rights and International
Humanitarian Law, 1 YB Int]l Humanitarian L. 69-110 (1998); Asbjern Eide, 7he Laws of War and
Human Rights — Differences and Convergences, in Studies and Essays on International Humanitarian
Law and Red Cross Principles in Honour of Jean Pictet 675-697 (Christophe Swinarski ed., 1984)
[hereinafter Eide].

> Robert Q. Quentin-Baxter, Human Rights and Humanitarian Law-Confluence of Conflict?, 9 Austl.
Y.B. Int'l L. 94 (1985).



2 Noélle Quénivet

2. IHL and HRL as Separate and Distinct Bodies of Law

At the inception of the discussion, both corpora juris were considered separate and
distinct because, as many experts claimed, they historically emerged and developed
independently from each other.® International humanitarian law developed early
within public international law,” for it predominantly regulates inter-state relations.
Moreover, some of the concepts used in IHL go as far back as the Middle Ages
(e.g. idea of chivalry). While IHL mainly grew via customary law,?® its first treaty
codification dates back to 1864 when the Geneva Convention of August 22, 1864
for the Amelioration of the Condition of the Wounded in Armies in the Field was
drafted.’ This convention was followed by a range of treaties, each of them the
product of the acknowledgment that individuals needed to be protected in times
of armed conflict. Hence, as clearly stated by Cerna, IHL “evolved as a result of
humanity’s concern for the victims of war, whereas human rights law evolved as
a result of humanity’s concern for the victims of a new kind of internal war — the
victims of the Nazi death camps.”"’

Consequently, human rights law only entered the field of public international
law after the Second World War. Until then human rights had been granted to
individuals via bills of rights'' or, more generally, constitutional law'? and in some

¢ See e.g. Michael Bothe, The Historical Evolution of International Humanitarian Law, International
Human Rights Law, Refugee Law and International Criminal Law, in Crisis Management and
Humanitarian Protection — Festschrift fiir Dieter Fleck 37 (Horst Fischer ez 4l. eds., 2004); Leslie
C. Green, Human Rights in Peace and War: An Historical Overview, in Crisis Management and
Humanitarian Protection — Festschrift fiir Dieter Fleck 159 (Horst Fischer et al. eds., 2004);
Leslie C. Green, The Relations Between Human Rights Law and International Humanitarian Law:
A Historical Overview, in Testing the Boundaries of International Humanitarian Law 49 (Susan
C. Breau & Agnieszka Jachec-Neale eds., 2006).

G.L.A.D. Draper, Humanitarianism in the Modern Law of Armed Conflicts, in Armed Conflict and
the New Law 3 (Michael A. Meyer ed., 1989) [hereinafter Draper 1989].

For a clear presentation of how IHL rules developed, see Leslie C. Green, Human Rights and the
Law of Armed Conflict, in Essays on the Modern Law of War 435 (Leslie C. Green ed., 1999)
and Dietrich Schindler, International Humanitarian Law: Its Remarkable Development and its
Persistent Violation, 5 Journal of the History of International Law 165-188 (2003) [hereinafter
Schindler].

Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, (Aug.
22, 1864), 18 Martens Nouveau Recueil (ser. 1) 607, 129 Consol. T.S. 361.

Christina M. Cerna, Human Rights in Armed Conflict: Implementation of International Humanitarian
Law Norms by Regional Intergovernmental Human Rights Bodies, in Implementation of International
Humanitarian Law 31, 34 (Frits Kalshoven & Yves Sandoz eds., 1989).

"' Examples are the Magna Carta of 1215 the U.K. Bill of Rights of 1688, the French Declaration
of the Rights of Man and of the Citizens of 1789, the U.S. Bill of Rights of 1791.

“The demand for human rights, in the modern sense of the word, started as a liberal reaction,
influenced by rationalist thinking in the 17th and 18th century, to the unfreedom caused by
feudalism or monarchism.” Eide, supra note 4, at 678.

~

o
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International Humanitarian Law and Human Rights Law 3

exceptional cases international treaties providing protection to minorities. Shortly
after the adoption of the United Nations Charter, which includes a set of articles
dedicated to human rights, and the Universal Declaration of Human Rights on
December 10, 1948, a range of universal and regional instruments were designed
to protect human rights.

However, at this early stage, because of the “underdevelopment” of HRL, the
relationship between IHL and HRL was not discussed. Another reason for this
unwillingness to scrutinize this relationship was the United Nations’ reluctance
to include the laws of war into its work because it “might undermine the force
of jus contra bellum...and shake confidence in the ability of the world body to
maintain peace.”'* Kolb notes that the 1948 Universal Declaration of Human
Rights “completely bypasses the question of respect for human rights in armed
conflict, while at the same time human rights were scarcely mentioned during the
drafting of the 1949 Geneva Conventions.”" A contrary viewpoint is presented by
Schindler who argues that “the UN exerted a considerable, though little noticed,
influence on [the outcome of the diplomatic conference that led to the adoption
of the Geneva Conventions]. The efforts towards an international guarantee of
human rights left an imprint on the Conventions.”'® In particular, he points out
that Common Article 3 constitutes, in his opinion, a human rights provision since
it aims to regulate the relationship between the state and its nationals in times of
non-international armed conflicts.'”” Moreover the change of name of the body of
law governing armed conflicts, i.e. from “law of war” or “law of armed conflict” to
“international humanitarian law,” reflects a different attitude towards it. Neverthe-
less, it is doubtful that at that time, such a view represented the majority.

13 Universal Declaration of Human Rights, G.A. Res. 217A(III), U.N. Doc. A/810 (Dec. 10, 1948)
[hereinafter UDHR].

14 Robert Kolb, 7he Relationship between International Humanitarian Law and Human Rights Law: A
Brief History of the 1948 Universal Declaration of Human Rights and the 1949 Geneva Conventions,
324 Int’l Rev. Red Cross 400, 409419 (1998) [hereinafter Kolb]. See also Keith Suter, Human
Rights in Armed Conflicts, XV Military Law and Law of War Review 400 (1976) [hereinafter
Suter].

5 1

16 Schindler, supra note 8, at 170.

V7 Id. at 170-171. See also Louise Doswald-Beck & Sylvain Vité, Origin and Nature of Human Rights
Law and Humanitarian Law, 293 Int'l Rev. Red Cross 95, 112 (1993) [hereinafter Doswald-Beck
& Vité]; Joyce A.C. Gutteridge, The Geneva Conventions of 1949, 26 BYIL 300 (1949).



4 Noélle Quénivet

3. “Human Rights in Armed Conflicts”

Several events led to a growing interest in the issue: the adoption of the two inter-
national human rights covenants in 1966,® the conflicts in Vietnam and in Nigeria,
and the Israeli occupation of Arab territories in 1967." While the last two conflicts
raised the difficult and practical issue of whether human rights law was applicable
in times of armed conflict, the covenants, by creating a category of non-derogable
rights,” explicitly acknowledged that certain human rights could be curtailed
in armed conflict. It also ended the United Nations’ trend to avoid dealing with
armed conflicts.?’ Similar clauses are included in regional conventions such as the
1950 European Convention on Human Rights (ECHR),* and the 1969 American
Convention on Human Rights.”

The 1968 Tehran Human Rights Conference, celebrating the 20th Anniversary
of the UDHR, clearly raised the issue as to how both regimes interrelated. Doswald-
Beck and Vité argue that it was “[t]he true turning point, when humanitarian law
and human rights gradually began to draw closer.”* Resolution No. XXIII called
upon the U.N. General Assembly to “invite the Secretary General to study .. . steps
which could be taken to secure the better application of existing humanitarian
international conventions and rules in all armed conflicts” and “[t]he need for addi-
tional humanitarian international conventions or for possible revision of existing
Conventions to ensure the better protection of civilians, prisoners and combatants
in all armed conflicts.”® Remarkably, the resolution was entitled “Human Rights

'8 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), 21 U.N. GAOR
(Supp. No. 16) at 52, U.N. Doc. A/6316 (Dec. 16, 1966), 999 U.N.T.S. 171, entered into force
Mar. 23, 1976 [hereinafter ICCPR] and International Covenant on Economic, Social and Cultural
Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966),
993 U.N.T.S. 3, entered into force Jan. 3, 1976.

Suter, supra note 14, at 395.

Article 2(4) spells out “No derogation from articles 6 [right to life], 7 [prohibition on torture and
inhuman treatment], 8 (paragraphs 1 and 2) [prohibition on slavery and servitude], 11 [prohibition
on imprisonment for failure to fulfill a contractual obligation], 15 [prohibition on prosecution for
offences which were not crimes when committed], 16 [right to recognition as a person before the

19

20

law] and 18 [freedom of thought, conscience, and religion] may be made under this provision.”

ICCPR, supra note 18.

Suter, supra note 14, at 400.

European Convention for the Protection of Human Rights and Fundamental Freedoms, 213

U.N.T.S. 221, entered into force Nov. 4, 1950 [hereinafter ECHR].

% American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, entered
into force July 18, 1978 [hereinafter ACHR].

¢ Doswald-Beck & Vité, supra note 17, at 95-119. See also Kolb, supra note 14, at 419.

» Resolution XXIII, adopted by the International Conference on Human Rights, Tehran, May 12,
1968, available at www1.umn.edu/humanrts/instree/1968a.htm (last visited October 8, 2007).

2
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in Armed Conflicts” in order to satisfy those professing a separation between the
two regimes. Indeed, fears were articulated that IHL may thereby be viewed as a
branch of HRL. In those days, separatists claimed that the two underlying moti-
vations of IHL, humanitarian considerations and self-interest, were not present
in HRL norms.*

Yet, notwithstanding criticism, “human rights in armed conflicts” became “one
of the most popular phrases in the United Nations political vocabulary”* in the
beginning of the 1970s. It gained popularity although or maybe because it was
unclear what it encompassed.” The drafter of the paper, Sean MacBride, equates
the phrase with IHL,” which is highly disturbing since HRL in armed conflict and
IHL are undeniably not the same. Later U.N. documents take a different stance
inasmuch as they understand human rights as a peacetime concept. But, more
generally, the expression “human rights law in conflict” seeks to provide protection
to civilians caught in armed conflict. This explains why some scholars mainly focus
on the Fourth Geneva Convention when dealing with this topic and assert that
“the greatest departure made by the Geneva Law of 1949, which may be regarded
as a manifesto of human rights for civilians during armed conflict, is the Fourth
Convention relative to the Protection of Civilians.”*

4. Commonalities Between [HL and HRL

In spite of the strong view expressed by separationists, the idea that IHL and HRL
had several points of commonalities gained momentum in the early 1970s. At that
time it was argued that the two corpora juris were not only related but also that
“[t]he law of war [was] a derogation from the normal regime of human rights.”!
Furthermore, both sets of laws were “based in their fundamental nature upon the
dignity and value of the individual being.”*

See also “Respect for Human Rights in Armed Conflicts,” GA Res. 2444 (XXIII), December
19, 1968, available at www.icrc.org/ihl.nsf/FULL/44020penDocument (last visited October 8,
2007).

% See discussion in Suter, supra note 14, at 405-413.

7 Suter, supra note 14, at 394.

2 Id. at 396-397.

¥ Sean MacBride, Human Rights in Armed Conflicts, Revue de Droit Pénal Militaire et de Droit de
la Guerre 373-389 [1970].

3 Leslie C. Green, Human Rights and the Law of Armed Conflict, in Essays on the Modern Law of
War 435, 448 (Leslie C. Green ed., 1999).

3" G.LLA.D. Draper, The Relationship Between the Human Rights Regime and the Law of Armed Conflicts,
Isr. R.B. Hum. Rts. 191, 206 (1971).

32 Draper 1989, supra note 7, at 4.



6 Noélle Quéniver

However this stance was only partially espoused by states. Indeed the two Addi-
tional Protocols to the Geneva Conventions,* while keeping the cleavage between
the two regimes clear, “paid tribute to the world of human rights.”** Several provi-
sions acknowledge the existence of human rights norms while some read like a
catalogue of human rights. For example, Article 72 AP I recognizes that besides
the rules expressed therein as well as in the GC IV which deal with the protection
of civilian and civilian objects there are “other applicable rules of international
law relating to the protection of fundamental human rights during international
armed conflict.” More specifically, the Commentary invokes human rights law
as a source of such “applicable rules.”*® What is more, Article 75 AP I lists a series
of fundamental guarantees for individuals who are in the power of a belligerent
state. Undoubtedly, this catalogue of rights is reminiscent of human rights provi-
sions and, more concretely, the guarantees spelled out in the ICCPR concerning
the right to fair trial.?’

In contrast, Draper argued in the late 70s that IHL and HRL were fundamen-
tally distinct because of differing origins, theories, nature and purposes. Strongly
opposed to the fusion or even overlap of the two regimes, he heralded that

‘The attempt to confuse the two regimes of law is insupportable in theory and inadequate
in practice. The two regimes are not only distinct but are diametrically opposed.. . at
the end of the day, the law of human rights seeks to reflect the cohesion and harmony
in human society and must, from the nature of things be a different and opposed law
to that which seeks to regulate the conduct of hostile relationships between states or
other organized armed groups, and in internal rebellions.*®

3 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protec-
tions of Victims of International Armed Conflicts (Protocol I), opened for signature Dec. 12,
1977, U.N. Doc. A/32/144, Annex 1, I1, (1977), reprinted in 16 .L.M. 1391 (1977) [hereinafter
AP IJ; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol I), June 8, 1977, 1125
U.N.T.S. 3 [hereinafter AP II].

3 Doswald-Beck & Vité, supra note 17, at 95-119.

3 Article 72 API, supra note 33.

3% “[V]arious instruments relating to human rights spring to mind...In the first place, there is the
Universal Declaration of 1948, but that Declaration represents, in its own words, a common
standard of achievement for all peoples and all nations and does not constitute a legal obligation
upon States. In the field under consideration here, there are three instruments binding the States
which are Parties to them: a) the International Covenant on Civil and Political Rights; b) the
European Convention for the Protection of Human Rights and fundamental freedoms; ¢) the
American Convention on Human Rights.” Yves Sandoz, Christophe Swinarski, Bruno Zimmer-
man, eds., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949, paras 2927-2928 (1996).

37 Article 75 AP I, supra note 33. See comments by Doswald-Beck & Vité, supra note 17, at 113.

% G.ILA.D. Draper, Humanitarian Law and Human Rights, Acta Juridica 193, 205 [1979].
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While recognizing that there are occasions when IHL and HRL do overlap, he
contends that they cannot do so in any meaningful manner and, thus, IHL should
be the governing body of law during armed conflict. Consequently, IHL is a “dero-
gation from the normal regime of human rights.”

Nevertheless, in 1990 experts adopted the so-called Turku Declaration of Mini-
mum Humanitarian Standards that interlinked IHL and HRL. What is more, it
mingled principles and norms that were present in both sets of laws and merged
them into a single document. It proclaims principles “which are applicable in all
situations, including internal violence, disturbances, tensions and public emergency,
and which cannot be derogated from under any circumstances.” Although this
declaration is the result of a private initiative, it was quickly integrated in the work
of the United Nations and became what is now called “standards of humanity.”
Gradually the resolution and, thereby, its approach to the relationship between
IHL and HRL gained recognition.

5. IHL as the Lex Specialis

The debate as to how IHL and HRL interrelate was again opened in 1996 when
the International Court of Justice was asked whether the use of nuclear weapons
breached any international law rules. It had been argued that nuclear weapons
inherently violated the right to life as enshrined in Article 6 ICCPR. The IC]
explained that since Article 6 sets forth a non-derogable right, it also applies in
time of armed conflict. Yet, the ICJ added that this provision could not be inter-
preted so as to outlaw military operations, which per se are aimed at the killing of
individuals:

In principle, the right not arbitrarily to be deprived of one’s life applies also in hos-
tilities. The test of what is an arbitrary deprivation of life, however, then falls to be
determined by the applicable lex specialis, namely, the law applicable in armed conflict
which is designed to regulate the conduct of hostilities. Thus whether a particular
loss of life, through the use of a certain weapon in warfare, is to be considered an
arbitrary deprivation of life contrary to Article 6 of the Covenant, can only be decided

% Declaration of Minimum Humanitarian Standards, U.N. Doc. E/CN.4/Sub.2/1991/55 (Aug.
12, 1991).

4 See the written statements of Malaysia, the Solomon Islands, and Egypt as cited in Christopher
Greenwood, Jus Ad Bellum and Jus In Bello in the Nuclear Weapons Advisory Opinion, in Interna-
tional Law, the International Court of Justice and Nuclear Weapons 253 (Laurence Boisson de

Chazournes & Philippe Sands, eds., 1999).
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by reference to the law applicable in armed conflict and not deduced from the terms
of the Covenant itself."!

Undoubtedly the IC] declared that although THL was the governing body of law
applying in times of armed conflict, HRL continued to apply. It thereby recognized
that while the interpretation of the right to life as encapsulated in the ICCPR
might be affected by the application of the lex specialis rule, in other instances, the
protection offered by HRL provisions might exceed that conceded by IHL.

This seminal statement led an entire generation of scholars to discuss the mean-
ing of the expression lex specialis and, how the ICJ conceived the relationship
between the two corpora juris. Generally, the lex specialis principle holds that when
two norms collide, the more specific rule should be applied to provide content
for the more general rule. For some authors the application of the lex specialis rule
meant that in times of armed conflict IHL was the applicable law and HRL had
to be discarded in the great majority of cases, for it was not appropriate. Speaking
specifically about targeting, Watkin explains that “[r]ather than attempt to extend
human rights norms to an armed conflict scenario, the appropriate approach is
to apply the lex specialis of humanitarian law.”*? Some authors explain that, by
adopting a lex specialis approach, the ICJ ignored “a large portion of human rights
law, entirely disregarding the rights of those who are labeled as combatants.”* As
a result HRL is sidelined and replaced by IHL.

Another way to look at the /lex specialis rule is to see it as a means to create a
harmonious relationship between the two bodies of law since such a rule cannot be
applied between two fundamentally incompatible set of laws. In particular, some
authors contend that “the Court develop[ed] its reasoning by re-interpreting the
law of armed conflict with a new-found emphasis on promoting humanitarian
considerations.”* Indeed, on several occasions, the ICJ explains that the rules and
principles applicable in armed conflict are all related to considerations of humanity
and that they are permeated with an “intrinsically humanitarian character.”

41 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, (July 8, 1996), L.C.].
Reports 1996, para. 25 [hereinafter Nuclear Weapons Opinion].

42 Kenneth Watkin, Controlling the Use of Force: A Role for Human Rights Norms in Contemporary
Armed Conflict, 98 Am. J. Int'1 L. 1, 22 (2004) [hereinafter Watkin].

# David S. Koller, 7he Moral Imperative: Toward a Human Rights — Based Law of War, 46 Harv. Intl
L.]J. 231,261 (2005) [hereinafter Koller].

4 Dale Stephens, Human Rights and Armed Conflict— The Advisory Opinion of the International Court
of Justice in the Nuclear Weapons Case, 4 Yale Hum. Res. & Dev. L.]J. 1, 15 (2001) [hereinafter
Stephens].

* Nuclear Weapons Opinion, para. 86.
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6. IHL and HRL as Complementary or Distinctive Regimes

In order to explain the articulation of the relationship between IHL and HRL,
scholars submitted a new theory, that of complementarity, which proclaimed that
IHL and HRL are “not identical bodies of law but complement each other and
ultimately remain distinct.” Detter advocates a horizontal view of IHL and HRL
inasmuch as they are “ratione materiae interrelated fields, both raising the level of
behaviour towards individuals and both concerned with the rights and protections
of individuals.”” In a nutshell, IHL and HRL are mutually supportive regimes.
This is based on the idea that there is “considerable scope for reference to human
rights law as a supplement to the provisions of the laws of war.”#

Three types of arguments are made in this regard. First, HRL may fill in gaps in
IHL. This is particularly the case when IHL rules are unclear or cover only certain
situations. For example, the right to fair trial as protected in human rights treaties
and developed by the jurisprudence of various international/regional courts/com-
mittees appears to be more comprehensive than the one enshrined in the Geneva
Conventions and the Additional Protocols.

Second, HRL may provide specific mechanisms for implementing IHL provi-
sions. Owing to the dearth or failure of IHL enforcement mechanisms (barring the
exception of international criminal law) and the successful development of strict
accountability mechanisms in HRL, individuals have turned towards human rights
organs to adjudicate violations of IHL. Slowly these organs ventured into IHL, an
area that used to be considered as separate and discrete. Despite the controversy
surrounding the involvement as such organs in applying IHL, it is contended that
human rights bodies “fill an institutional gap and give international humanitarian
law an even more pro-human-rights orientation.”* What is more, “incorporation
of human rights principles of accountability can have a positive impact on the
regulation of the use of force during armed conflict.”

Third, humanitarian considerations entered IHL at the end of the 19th century
when the first conventions were drafted. It is contended that the humanitarian
impulse set at that time gradually replaced concepts such as reciprocity,’ an

% Heintze 2004, supra note 3, at 794.

7 Ingrid Detter, The Law of War 161 (2000).

4 Christopher Greenwood, Rights at the Frontier: Protecting the Individual in Time of War, in Law at
the Centre, 277-293 (Barry Rider, ed., 1999) [hereinafter Greenwood].

# Theodor Meron, The Humanization of Humanitarian Law, 94 Am. J. Inc'l L. 239, 247 (2000).
See also Watkin, supra note 42, at 24.

50 Watkin, supra note 42, at 34.

o1 See Stephens, supra note 44, at 11-12.
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illustration of which being the Martens clause.”” In light of this, experts argue that
“[gliven the relatively similar goals of these instruments, namely the protection and
respect of humanity, it is difficult to accept. .. that the two streams of the law are
‘diametrically opposed’.” As the International Criminal Tribunal for the Former
Yugoslavia declared “[a] sovereignty-oriented approach has been gradually sup-
planted by a human being-oriented approach.”*

This trend has been coined the “humanization of humanitarian law” by Theodor
Meron who describes it in the following terms

through a process of osmosis or application by analogy, the recognition as customary
of norms rooted in international human rights instruments has affected the interpreta-
tion, and eventually the status, of the parallel norms in instruments of international
humanitarian law.”

Despite this tendency, the doctrine of the separation of the two bodies of law
continues to attract a number of scholars. Feinstein, for example, affirms that “the
regime of international humanitarian law applicable in armed conflict situations
and the regime of international human rights applicable in peacetime are mutu-
ally exclusive since there is a distinct contradiction between them.”® Likewise,
the European Union Guidelines on Promoting Compliance with International
Humanitarian Law proffer that IHL and HRL “are distinct bodies of law and,
while both are principally aimed at protecting individuals, there are important
differences between them.”

Most arguments rely on the historical differences between these two areas.
IHL was inspired and influenced by concepts of chivalry,”® canonical notions of

52 “Until a more complete code of the laws of war is issued, the High Contracting Parties think it

right to declare that in cases not included in the Regulations adopted by them, populations and
belligerents remain under the protection and empire of the principles of international law, as they
result from the usages established between civilized nations, from the laws of humanity and the
requirements of the public conscience.” Convention with respect to the Laws and Customs of
War on Land, July 29, 1989, preamble, 32 Stat. 1803, 1805, 187 Consol. T.S. 429, 431. For a
discussion on the Martens clause, see Rupert Ticehurst, 7he Martens Clause and the Laws of Armed
Conflict, 317 Incl Rev. Red Cross 125 (1997).

%3 Stephens, supra note 44, at 13.

> Prosecutor v. Tadic, Case No. IT-94-1-AR72, Appeals Chamber, (October 2, 1995) para. 97.

% Theodor Meron, The Humanization of Humanitarian Law, 94 Am. ]. Intl L. 239, 244 (2000).

>¢ Barry A. Feinstein, 7he Applicability of the Regime of Human Rights in Times of Armed Confflict and
Particularly to Occupied Territories: The Case of Israel’s Security Barrier, 4 Nw. J. Int'l Hum. Res.
238, 301 (2005).

%7 European Union Guidelines on Promoting Compliance with International Humanitarian Law,
2005/C 327/04, para. 12, Official Journal of the European Union, December 21, 2005.

%% As early as 1989, Draper argued that IHL witnessed a gradual elimination of the ideals of chivalry.
Draper 1989, supra note 7, at 6.
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immunity of noncombatants,” personal honor, and reciprocity and, accordingly,
developed through the centuries. In contrast, HRL intends to protect individuals
from the abuse of power by their own governments and human rights are mainly
granted via treaties.

Another recurrent argument is that it is more practical to maintain the two as
distinct bodies of law because IHL provides a more complete set of norms relat-
ing to basic standards of human dignity in the particular circumstances of armed
conflict. In other words, because IHL has been specifically designed to apply in
times of conflict, it is better suited to military operations. Furthermore, as most
IHL treaties are being negotiated by military lawyers who are well acquainted with
the exigencies of battle conditions, one assumes that the standards to which they
agreed upon in the various conventions are of practical value, i.e. they will be abided
by because they reflect the situation on the ground. As Greenwood explains war
is “far too complex and brutal a phenomenon to be capable of being constrained
by rules designed for peacetime.”®

7. A Regained Interest in the Lex Specialis Rule

While scholars were debating how the two regimes interrelated, the IC] grappled
again with the issue in 2004. In its Advisory Opinion on the Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territories, it confirmed that
IHL was the lex specialis. Repeating its early pronouncement, the Court admitted
that the right to life should be interpreted according to IHL but again stressed that
HRL applied also during armed conflict “save through the effect of provisions for
derogation of the kind to be found in article 4 of the [[CCPR].”®! In an attempt to
clarify the way the lex specialis rule works in practice, the IC]J asserted that there are
three groups of rights: “some rights may be exclusively matters of . .. humanitarian
law; others may be exclusively of human rights law; yet other may be matters of
both these branches of international law.”*

Unfortunately, the ICJ does not explain how to subdivide the rights into these
categories,”> how a particular right should be interpreted when it is a matter of both
branches, and whether IHL is always the /lex specialis even when HRL provisions

% Eide, supra note 4, at 677.

% Greenwood, supra note 48, at 277-293.

6! Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territories, Advisory
Opinion, July 9, 2004, I.C.J. Reports 2004, para. 106.

62 Id. para. 106.

65 See the critique by Michael Dennis, Application of Human Rights Treaties Extraterritorially in Times
of Armed Conflict and Military Occupation, 99 Am. J. Inc1 L. 119, 133 (2005).
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may be more specialized and accurate than those found in IHL.* As a result “a
number of ... experts characterized this analysis as utterly unhelpful.”® This again
has led to an upsurge of writing in the field and to a renewed battle between the
proponents of the theories of complementarity and separation.®

H. Issues Relating to the Relationship Between IHL and HRL

As aforementioned this book aims to present the state of affairs between IHL and
HRL and, thereby, show the current trend amongst scholars dealing with this
issue.

The first chapter introduces the reader to the main concepts, tenets and theories
relating to IHL and HRL. The second focuses on the applicability of the two regimes
while the third examines the ways they are implemented. The fourth chapter pro-
vides an insight into the protection of specific rights and persons offered by IHL
and HRL while the fifth chapter examines the relationship between these regimes
in specific situations.

¢ For example, Martin argues that “some derogable ECHR rights can constitute the lex specialis in
armed conflict and should be used to interpret provisions in the law of armed conflict.” Francisco
E Martin, The Unified Use of Force and Exclusionary Rules: Amplifications in Light of the Comments
of Professors Green and Paust, 65 Sask. L. Rev. 451, 453 (2002).

¢ Report of the Expert Meeting on the Right to Life in Armed Conflicts and Situations of Occupa-
tion, Geneva (Sept. 1-2, 2005), available at www.cudih.org/communication/droit_vie_rapport.
pdf (last visited Sept. 4, 2007), at 19.

6 See e.g. Koller, supra note 43, at 231.
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Chapter I

Fundamental Standards of Humanity: A Common
Language of International Humanitarian Law and

Human Rights Law

Marco Odello*

1. Introduction

The second part of the 20th and the beginning of the 21st century have shown a
change in the characteristics and nature of armed conflict and the different forms
of violence.! Conventional war between States, but also other forms of conflict
and violence, generally classified as non-international armed conflict, such as civil
wars, national liberation conflicts, secessionist movements, etc. have been the cause
of widespread suffering and destruction. More limited but very violent forms of
violence which take place within a state, such as internal disturbances, riots, and
widespread acts of terrorism may be the cause of human suffering. At the same time,
the more active role of international actors, including both states and international
organizations, provide examples of use of military force in international actions,
including peace-keeping operations, humanitarian intervention, and international
military missions.” In all the mentioned cases, the use of armed force, either by
regular armies or by other kinds of more or less organized groups, such as guerrilla,
paramilitary and terrorist groups, factions, etc, generally defined as non-state actors,’
is a common element. Recent events related to the use of terrorist-like actions on
the international scene have made the scenario even more complex, as non-state
actors are not always considered to be bound by rules of international law.*

* Lecturer in Law, Department of Law & Criminology, University of Wales, Aberystwyth, United
Kingdom.

! See generally Helen Durham & Timothy L.H. McCormack, The Changing Face of Conflict and
the Efficacy of International Humanitarian Law (1999) [hereinafter Durham & McCormack].

2 Garth J. Cartledge, Legal Constraints on Military Personnel Deployed on Peacekeeping Operations, in

Durham & McCormack, supra note 1.

The term non-state actors has different meanings. See infra for more details.

4 Martin Sheinin, Background Paper, Presented at the International Expert Meeting held in Stock-
holm, 7-9 (Feb. 22-24, 2000); Asbjorn Eide et al., Combating Lawlessness in Grey Zone Conflicts

3
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The changing pattern of modern armed conflict makes it difficult sometimes
to apply the established rules of international law related to the use of force® and
the protection of victims of armed conflict.® They were developed essentially for
regular armies in the battlefield or in occupied territories. The main corpus of the
laws of war and International Humanitarian Law (IHL)” is primarily framed on
the concept of state obligations and enemy powers (usually another state or group
of states). It is a state-centered system of legal rules,® whose obligations lie on states
more than on individuals. However, this system has been significantly influenced
by Human Rights Law (HRL), in particular after the Second World War, and more
recently by legal developments under international criminal law.”

In contemporary conflicts the battlefield is not sufficiently or easily delimited, as
the concept of combatant, as a regular army soldier, has lost most of its meaning.
The civilian population is directly involved in the theatre of operations, and some-
times it becomes the main target of military operations, with devastating effects on
the people who should not be involved in the conflict. The protection of victims
of armed conflict is becoming increasingly difficult in case of undefined situations
of violence, resulting in a widespread and indiscriminate violation of fundamental

Through Minimum Humanitarian Standards, 89 Am. J. Int1 L. 217 (1995).

On the use of force see generally, Tarcisio Gazzini, The Changing Rule on the Use of Force in
International Law (2005).

See generally ICRC, International Humanitarian Law and the Challenges of Contemporary Armed
Conflicts, 28th International Conference of the Red Cross and Red Crescent (Geneva, Dec. 2-6,
2003), Doc. 03/IC/09 (2003) [hereinafter International Humanitarian Law and the Challeges of
Contemporary Armed Conflicts].

On IHL there is a vast literature, among others see Yoram Dinstein, The Conduct of Hostilities
under the Law of International Armed Conflict (2004); Leslie C. Green, The Contemporary Law of
Armed Conflict (2d ed. 2000); Ingrid Detter, The Law of War (2d ed. 2000); Eric David, Principes
de droit des Conflits Armés (2d ed. 1999); Judith Gardam, Humanitarian Law (1999); Christopher
Greenwood, The Concept of War in Modern International Law, 36 Int']l & Comp. L. Q. 283
(1987); Dario Villaroel Villaroel y Joaquin Gonzalez Ibdfiez, El derecho internacional humanitario

v
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~

presente. Reflexiones y férmulas desde la perspectiva europea, in Derechos Humanos, Relaciones
Internacionales y Globalizacién ( Joaquin Gonzdlez Ibdfiez ed., 2006) [hereinafter Ibdfiez].

A different opinion is expressed by Detter who considers that war “is essentially a relationship by
armed force between individuals, subject in varying degree to the Law of War,” see Detter, supra
note 7, at 5.

See generally Claire de Than & Edwin Shorts, International Criminal Law and Human Rights
(2003) [hereinafter de Than & Shorts]; Kriangsaak Kittichaisaree, International Criminal Law
(2001); Elies van Sliedregt, The Criminal Responsibility of Individuals for Violations of Inter-
national Humanitarian Law (2003); Hortensia D.T. Gutierrez Posse, The Relationship between
International Humanitarian Law and the International Criminal Tribunals, 88 Int’] Rev. Red Cross
65-86 (2006).

o
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human rights, such as the right to life, the prohibition of inhuman and degrading
treatment, the prohibition of genocide, non-discrimination, etc.'’

The international community, defined as the complex combination of states,
international organizations, non governmental organizations, and other actors,
such as corporations,'! has been quite slow in addressing the issue with new ideas
and strategies. Nevertheless, some interesting developments should be considered.
One of the most important efforts to deal with this situation was proposed in
1990. A group of experts met at the Institute for Human Rights at Abo/Turku in
Finland. They adopted the so-called Turku Declaration on “Minimum Humanitar-
ian Standards.” The essential purpose of this document was based on the fact that
“international law relating to human rights and humanitarian norms applicable in
armed conflicts do not adequately protect human beings in situations of internal
violence, disturbances, tensions and public emergency.”'? The previous year, the
International Institute of Humanitarian Law in San Remo had organized the 14th
Round Table on the issue of rules of humanitarian law governing the conduct of
hostilities in non-international armed conflict. The results of that meeting were
adopted by the Council of the Institute and widely diffused."

Since then, jurists, experts, and institutions have discussed the idea of defining
rules that should be applied — as a minimum requirement — in all situations of
violence, with particular attention to undefined situations of internal conflict.'*
During the 1990s, international organizations, in particular the United Nations

1 From the United Nations’ point of view, see: Nicole Questiaux, Study of the Implications for Human
Rights of Recent Developments concerning Situations Known as State of Siege or Emergency,
U.N. Doc. E/CN.4/Sub.2/1982/15; Tenth Annual Report and List of States which, since 1 January
1985, Have Proclaimed, Extended or Terminated a State of Emergency, Presented by Mr. Leandro
Despouy, Special Rapporteur Appointed pursuant to Economic and Social Council Resolution
1985/37, U.N. Doc. E/CN.4/Sub.2/1997/19 ( June 23, 1997) [hereinafter Questiaux].

On the concept of international community see: Dino Kritsiotis, /maging the International Com-
munity, 13.4 Eur. J. Incl L. 961-992 (2002).

Institute for Human Rights at Abo Akademy University, Declaration on Minimum Humanitarian
Standards (1990), submitted to the U.N. Sub-Commission on Prevention of Discrimination and
Protection of Minorities, U.N. Doc. E/CN/Sub.2/1991/55.

International Institute of Humanitarian Law, Declaration on the Rules of International Humani-
tarian Law Governing the Conduct of Hostilities in Non-International Armed Conflicts, adopted
by the Council Meeting in Taormina (Apr. 7, 1990), published in 278 Intl Rev. Red Cross
404—408 (1990).

On the subject there is a wide literature, for a general approach to the main issues, see: Theodor
Meron, Human Rights in Internal Strife: Their International Protection (1987); Subrata Roy
Chowdhury, Rule of Law in a State of Emergency (1989); Jaime Orad, Human Rights in States of
Emergency in International Law (1992); Joan Fitzpatrick, Human Rights in Crisis (1994); Laura
Lopez, Uncivil Wars: The Challenge of Applying International Humanitarian Law to Internal Armed
Confllict, 69 N. Y. U. L. Rev. 916-962 (1994).
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and the International Committee of the Red Cross (ICRC), have been working on
this important but very challenging and controversial issue. International lawyers
have put forward ideas and proposals. Recent developments in international law
try to provide solutions and better means of protection for victims of conflicts in
unclear or borderline cases.

The identified rules, defined as Fundamental Standards of Humanity (FSH),"
may be considered an effort to provide additional means for the protection of
potential victims in situations of violence in cases where the applicability of either
HRL or IHL, or both, is unclear.

The scope of this chapter is to analyze the idea of FSH, taking into particular
account the work of the United Nations within the wider context and evolution of
international law. This chapter will not focus on the complex relationship between
IHL and HRL. The more modest aim consists in providing an account and discus-
sion on the possible means for the protection of victims in unclear situations of
violence, when IHL and HRL may leave some potential gaps. First, the reasons
for the use of FSH will be addressed including a short historical introduction
leading to the use of this expression. Second, the main legal development under
discussion will be considered, taking into consideration the work of the United
Nations and other international bodies on this topic. Third, the possible nature,
content and applicability of the FSH will be analyzed on the basis of the evolution
of contemporary international law. Finally, the possible definition and role of FSH
will be considered.

2. Justification for Fundamental Standards of Humanity

Before starting the analysis of legal developments related to FSH it may be use-
ful to provide the reasons why this idea was introduced at international level.
The main justification resides in the theoretical and practical distinction made in
international law between IHL and HRL." The prevailing assumption related to

1> Theodor Meron, On the Inadequate Reach of Humanitarian and Human Rights Law and the Need for a
New Instrument, 77 Am. J. Int1L. 589 (1983) [hereinafter Meron 1983]; Herndn Montealegre, 7he
Compatibility of a State Partys Derogations under Human Rights Instruments with its Obligations under
Protocol Il and Common Article 3,33 Am. U. L. Rev. 41, 43—44 (1983); Theodor Meron, Towards a
Humanitarian Declaration on Internal Strife, 78 Am. J. Int'1L. 859 (1984) [hereinafter Meron 1984];
Theodor Meron, Draft Model Declaration on Internal Strife, 262 Intl Rev. Red Cross 59 (1988)
[hereinafter Meron 1988]; Peter Kooijmans, I the Shadowland Between Civil War and Civil Strife:
Some Reflections on the Standard-Setting Process, in Humanitarian Law of Armed Conflict: Challenges
Ahead — Essays in Honour of Frits Kalshoven (Astrid Delissen & Gerard Tanja eds., 1991).

For a general account of the two legal branches of international law see René Provost, International
Human Rights and Humanitarian Law (2002) [hereinafter Provost].

16
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IHL and HRL is that they “constitute two wholly independent systems, allowing
for the possibility of concurrent application to the same situation or, less happily,
of the inapplicability of both systems.”"” But difficulties are encountered in the
application'® of these two sets of norms in some situations of violence, that today
represent the great majority of concern for the violation of fundamental rights of
individuals."

2.1. The Problem of Applicability

One of the main issues related to the distinction between IHL and IHRL is their
applicability in different circumstances.” It is generally accepted today that the
strict traditional distinction between law of war, implying the application of IHL,
and law of peace, when HRL should be applied, is not viable any more.”! From
the legal point of view the problem consists in defining which rules are applicable,
in particular when the nature and classification of the conflict, internal violence or
international military action is unclear. Common Article 2 to the four 1949 GC
defines its applicability in case of an international armed conflict “to all cases of
declared war or of any other armed conflict which may arise between two or more
of the High Contracting Parties, even if the state of war is not recognised by one
of them.” The 1949 Geneva Conventions (GCs)** will apply also in case of “partial
or total occupation of the territory of a High Contracting Party, even if the said
occupation meets with no resistance.”

17 Provost, id. at 274.

'8 Adam Roberts, The Laws of War: Problems of Implementation in Contemporary Conflicts, in Law in
Humanitarian Crises 13 (vol. I, 1995).

19 See University of British Columbia, Human Security Center, Human Security Report, War and
Peace in the 21st Century, 18 (2005) [hereinafter Human Security Report].

2 ‘There is an extensive literature on the relationship between IHL and IHRL, among others see
G.L.LA.D. Draper, The Relationship between the Human Rights Regime and the Laws of Armed Con-
flict, 1 Ist. Y.B. Hum. Rights 191 (1971); Louise Doswald-Beck & Sylvain Vité, International
Humanitarian Law and Human Rights Law, 293 Int'l Rev. Red Cross 94 (1993) [hereinafter Louise
Doswald-Beck & Sylvain Vité]; Radl Emilio Vinuesa, nterface, Correspondence and Convergence
of Human Rights and International Humanitarian Law, 1 Y.B. Int] Human. L. 69-110 (1998);
Provost, supra note 16; Hans-Joachim Heintze, On the Relationship between Human Rights Law
Protection and International Humanitarian Law, 86 Int'l Rev. Red Cross 798 (2004).

21 See Carsten Stahn, ‘Jus ad bellum’, ‘jus in bello’. ... jus post bellum’? — Rethinking the Conception
of the Law of Armed Force, 17 Eur. J. Incl L. 921, 922 (2007).

22 'The Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Aug. 12, 1949, 75 U.N.T.S. 31, 32 [hereinafter GC I]; Geneva Convention
for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of the
Armed Forces at Sea, Aug. 12, 1949, 75 U.N.T.S. 85, 86 [hereinafter GCII]; Geneva Convention
Relative to the Treatment to Prisoners of War, Aug. 12, 1949, 75 U.N.T.S. 135, 136 [hereinafter
GC III]; Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug.
12, 1949, 75 U.N.T.S. 287, 288 [hereinafter GC IV].
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In case of non-international armed conflict, the applicable rules are mainly those
provided by the common Article 3 to the four GCs and the 1977 Additional Protocol
I1.* The main problem of both rules is that they set a quite high threshold of the
level of violence, so that the possible cases of application are quite limited.?

But situations of violent conflict are not limited to the inter-state and intra-state
violence. The United Nations, mainly during the 1990s, has been increasingly
involved in peace-keeping operations.”> Other international organizations, such
as the North Atlantic Treaty Organization (NATO), the European Union (EU),
the Organization for Security and Cooperation in Europe (OSCE), the Orga-
nization of American States (OAS), and the African Union (AU) have deployed
military missions, under different names and mandates, to foreign countries,*
mainly under the umbrella of collective security,” and humanitarian protection
in case of gross violations of human rights.”® So-called “coalitions of the willing”
have been established to fight international terrorism, sometimes using military
means, and under the right to self-defense against a military attack.” This activ-
ity has been defined as “war” against terrorism,* an expression with unclear legal

% Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protec-
tion of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3 (entered into
force Dec. 7, 1978) [hereinafter AP I].

24 On the difficult aplication of the 1977 AP II see Arturo Carrillo, Hors de Logique: Contemporary
Issues in International Humanitarian Law as Applied to Internal Armed Conflict, 15 Am. U. Intl
L.Rev. 1, 66-97 (1999).

5 See generally Nigel D. White, Keeping the Peace: the United Nations and the Maintenance of

International Peace and Security (2d ed. 1997).

These new forms of military action are based on the concept of collective responsibility to protect

discussed in International Commission on Intervention and State Sovereignty, Responsibility to

Protect (2001); U.N. High-level Panel on Threats, Challenges and Change, A More Secure World:

Our Shared Responsibility, UN. Doc. A/59/565 (Dec. 2, 2004); see also UN.G.A. Res. 60/1 (Oct.

24,2005), paras 138—139. On the issue see Gwyn Prins, Lord Castlereagh’s Return: the Significance of

Kofi Annan’s High Level Panel on Threats, Challenges and Change, 81 International Affairs 373-391

(2005); Marco Odello, Commentary on the United Nations’ High Level Panel on Threats, Challenges

and Change, 10 JCSL 231-262 (2005).

See generally Ademola Abass, Regional Organisations and the Development of Collective Security:

Beyond Chapter VIII of the UN Charter (2004).

8 Alexander Moseley & Richard J. Norman, Human Rights and Military Intervention (2002).

» On self-defence see Gazzini, supra note 5, Chapter IV.

See Helen Dufly, The “War on Terror’ and the Framework of International Law (2005); Thomas

M. Frank, Terrorism and the Right to Self-Defence, 95 Am. J. Int’l L 839 (2001). In favour of the

use of force for self-defence, under Article 51 of the U.N. Charter, against an attack by terrorist

groups see Davies Brown, Use of Force Against Terrovism After September 11th: State Responsibility,

Self-Defense and Other Reponses, 11 Cardozo J. Intl & Comp. L. 6 (2003); Sean D. Murphy,

Terrorism and the Concept of Armed Attack’ in Article 51 of the U.N. Charter, Harvard Incl L.J.

43, 47-50 (2002). But see the critical analysis in the article by Gabor Rona, Interesting Times for
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meaning’' and possible dangerous consequences in terms of legal protection not
only under IHL* but also under HRL.* These situations, sometimes defined as
forcible methods short of war,* were not foreseen by traditional IHL and the
application of international legal rules in the mentioned cases has not always been
clear, due to their uneasy classification under international law.%

This is the reason why the issue of convergence and overlapping of IHL and
HRL* is particularly relevant and it also led to the proposal of possible FSH
applicable to all situations of violence falling short of the definitions provided by
IHL treaties.

2.2. International Humanitarian Law

The traditional way how international law has addressed situations of military
violence between or among states has been through the application of rules of
the law of war. The development of rules on the conduct of hostilities, means and
methods of warfare (Hague Law),”” and the protection of individuals (Geneva

International Humanitarian Law: Challenges from the ‘War on Terror’, 17 Terrorism and Political
Violence 157-173 (2005).

Antonio Cassese, Terrorism is Also Disrupting Some Crucial Legal Categories of International Law,
12 Eur. J. Int1 L. 993 (2001); Steven R. Ratner, Jus ad Bellum and Jus in Bello after Seprember 11,
96 Am. J. Int'l L. 905 (2002).

See in particular International Humanitarian Law and the Challenges of Contemporary Armed
Conflicts, supra note 6, at 17.

See Paul Hoffman, Human Rights and Terrorism, 26 Hum. Res. Q. 932 (2004); Alfred de Zayas,
Human Rights and Indefinite Detention, 87 Int’] Rev. Red Cross 15 (2005); Colin Warbrick, 7he
European Response to Terrorism in an Age of Human Rights, 15 Eur. J. Int. Law 989 (2004); Sabine
von Schorlemer, Human Rights: Substantive and Institutional Implications of the War Against Ter-
rorism, 14 Eur. J. Int. Law 265 (2003).

Charles W. Kegley, Jr & Gregory A. Raymond, Normative Constraints on the Use of Force Short of
War, 23 Journal of Peace Research 213 (1986)

Tim Laurence, Humanitarian Assistance and Peacekeeping: An Uneasy Alliance? (1999); Michael
Keren & Donald A. Sylvan, International Intervention: Sovereignty Versus Responsibility (2002);
Simon Chesterman, Just War or Just Peace?: Humanitarian Intervention and International Law
(2002).

Jean Pictet, Humanitarian Law and the Protection of War Victims (1975); Dietrich Schindler,
Human Rights and Humanitarian Law: Interrelationship of the Laws, 31 Am. U. L. Rev. 935 (1982);
Jacques Meurant, Humanitarian Law and Human Rights Law: Alike Yer Distinct, 293 Intl Rev.
Red Cross 89 (1993). See introduction to the book.

The treaties and rules concerning the means and methods of warfare include several treaties, among
the most relevant: Convention (II) with Respect to the Laws and Customs of War on Land and
its annex: Regulations concerning the Laws and Customs of War on Land. The Hague, 29 July
1899; Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regula-
tions concerning the Laws and Customs of War on Land. The Hague, 18 October 1907, Dietrich
Schindler & Jiri Toman, The Laws of Armed Conflicts 263—-264 (1988) [hereinafter Schindler &
Toman)]. The texts are available at www.icrc.org/ihl.nsf/ TOPICS?OpenView.
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Law) have merged in the contemporary corpus of IHL.?® The scope of the law of
war was related to the other main branch of international law, the law of peace.
At the beginning of the 20th century, the generally accepted rule was that in case
of armed conflict the law of war would apply, in other situations the law of peace
would regulate inter-state relationships.* This rule was clearly stated in the follow-
ing terms by the House of Lords in 1902: “the law recognises a state of peace and
a state of war, but that it knows nothing of an intermediate state which is neither
one thing nor the other.”

This clear-cut rule was easy to delineate, but difficult to apply in many circum-
stances, particulalry after the end of the Second World War. This difficulty was
linked to the prohibition of the use of force*' among states under Article 2 (4) of
the U.N. Charter, with the consequent legal limitations on the right to use force
(jus ad bellum),” and the unexpected development of human rights rules at interna-
tional level, mainly through the United Nations® and other regional organizations,
that started the debate on the relationship between IHL ( jus in bello) and HRL,*
and their applicability in different types of armed conflict. At the same time, the
nature of the conflict has rapidly changed since the end of the Second World War.
Situations of internal violence, and civil strife do not fit easily in the traditional
criteria defined by the jus in bello and jus ad bellum.*

3

3

The 1977 Additional Protocol I brings together the laws of Geneva and of the Hague, which until
then had developed separately; see generally Francois Bugnion, Law of Geneva and Law of The
Hague, 83 Int’] Rev. Red Cross 901 (2001); Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion ( July 8, 1996), 1996 ICJ Rep. 226, 256 [hereinafter Advisory Opinion on
Nuclear Weapons].

3 On the debate before the Second World War see Quincy Wright, When does War Exist? 26 Am.
J. Int1L. 362 (1932); William J. Ronan, English and American Courts and the Definition of War,
31 Am. J. Infl L. 642 (1937).

House of Lords, Lord MacNaghten, Janson v. Driefontein Consolidated Mines Ltd. [1902] AC
484.

See generally Christine Gray, International Law and the Use of Force (2nd ed. 2004).

Report of the Secretary-General on Respect for Human Rights in Armed Conflicts, UN. Doc. A/7720
(1969) 11, para. 19.

# See in particular Resolution on Respect for Human Rights in Armed Conflicts, Res. 2444 (XXIII)
(Dec. 19, 1968) reprinted in Schindler and Toman, supra note 37, at 263-264.

Alessandro Migliazza, Lévolution de la réglementation de la guerre & la lumiére de la sanvegarde des
droits de 'homme, 37 Recueil des cours 142 (1972-11I); U.N., Report of the Secretary-General on
Respect for Human Rights in Armed Conflicts, U.N. Doc. A/8052 (1970).

On the two categories of jus ad bellum and jus in bello, see Henri Meyrowitz, Le Principe de I'égalité
des Belligérants devant le Droit de la Guerre (1970); Christopher Greenwood, 7he Relationship
Between jus ad bellum and jus in bello, 9 Rev. Int’] Studies 221 (1983). On the use of force in
general see Christine Gray, International Law and the Use of Force (2d ed. 2004).
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It should be remembered here that one of the fundamental principles of IHL
is that its rules would apply to any party to the conflict independently from the
reasons which led to that particular conflict.® This automatic applicability of IHL
would help the enforcement of the rules without relying on the categorization of
a conflict, which in many cases can take a political dimension, particularly with
the classification of some rebel groups under the label of terrorism.”” On the other
side, there are no international independent supervisory bodies which can declare
the applicability of IHL and the classification of a situation of violence. This
makes the enforcement of IHL quite difficult in many contemporary situations
of violence.*®

Despite the difficulties mentioned before, in case of armed conflict the rules of
IHL is the relevant applicable law.”’ To define their applicability, the GCs and their
two 1977 Additional Protocols (AP I’* and AP II°") distinguish between different
types of conflict.”

International armed conflicts are situations where two or more states are involved
in the use of armed force. The full corpus of IHL is applicable. Wars of national
liberation refer to armed conflicts when “peoples are fighting against colonial
domination and alien occupation and against racist regimes in the exercise of their
right to self-determination.”

Internal armed conflict or non-international armed conflict refers to situations
that cannot be included in either of the previous categories.’* Article 1(1) AP 1T
states that the conflict

must take place in the territory of a High Contracting Party between its armed forces
and dissident armed forces or other organized armed groups which, under responsible

% Frangois Bugnion, Just Wars, Wars of Aggression and International Humanitarian Law, 84 Int’l Rev.
Red Cross 523 (2002).

4 On the case of Chechnya see Aeyal M. Gross, Human Proportions: Are Human Rights the Emperor’s

New Clothes of the International Law of Occupation?, 35 Eur. ]. Int. Law 1 (2007); William Abresch,

A Human Rights Law of Internal Armed Conflict: The European Court of Human Rights in Chechnya,

16 Eur. J. Int. Law 741 (2005).

‘This risk is particularly clear in the so-called war against terrorism, when states use war-like means

and methods, but then they deny the application of IHL to alleged terrorists, and because they

are considered illegal combatants, they are denied the protection of IHL.

See International Humanitarian Law and the Challenges of Contemporary Armed Conflicts,

supra note 0.

0 AP I, supra note 23.

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection

of Victims of Non-International Armed Conflicts ( June 8, 1977) [hereinafter AP II].

For an analysis of the different types of armed conflicts see Detter, supra note 7, at 38—61.

53 Article 1(4) AP I, supra note 50.

> Lindsay Moir, The Law of Internal Armed Conflict (2002) [hereinafter Moir].
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command, exercise such control over a part of its territory as to enable them to carry
out sustained and concerted military operations and to implement this Protocol.

These are more detailed conditions compared to the Common Article 3 to the four
GC which refers to “armed conflict not of an international character occurring in
the territory of one of the High Contracting Parties.”

A fourth category of situations of violence is mentioned in Article 1(2) AP II
defining “situations of internal disturbances and tensions, such as riots, isolated
and sporadic acts of violence and other acts of a similar nature, as not being armed
conflicts.” The problem is that those situations of violence do not fit into the legal
category of armed conflict and therefore IHL would not apply. They are dealt
sometimes by states with internal security operations, which use police and military
forces. At this stage, before discussing the problems related to the protection of
victims of those types of conflict, the issues of HRL should be addressed.

2.3. Human Rights Law

Compared to IHL, international human rights law has developed and addressed
a wide range of situations in the last sixty years.”> It is impossible here to make
reference to all the conventions, pacts, treaties, declarations, and resolutions dealing
with human rights. It is important to point out that human rights law and rules
have expanded to touch almost all kinds of situations, dealing with both individual
and collective rights, and leading some scholars to describe this phenomenon as
“proliferation of rights.”*

It is accepted that HRL applies as a set of standard rules that pervades both
international and national law. What is relevant to mention here is that interna-
tional instruments of HRL also foresee the possibility of derogations in some cases
and under specific conditions. Derogation from some human rights treaties’ is
allowed by the International Covenant on Civil and Political Rights (ICCPR)*®
and by regional instruments.*® For the present analysis Article 4 ICCPR refers to a

%> See Louis Henkin, The Age of Rights (1990); Louis Henkin, International Law: Policies and Values
(1995); Jack Donnelly, Universal Human Rights in Theory and Practice (1989); Flavia Lattanzi,
Garanzie dei diritti dell’'uomo nel diritto internazionale generale (1983); from a more theoretical
point of view see Costas Douzinas, The End of Human Rights (2000).

%6 Carl Wellman, The Proliferation of Rights: Moral Progress or Empty Rhetoric? (1999).

57 There is wide literature on this subject. See the bibliography supra note 3.

%% International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), 21 U.N. GAOR
Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 [hereinafter ICCPR].

59 See also, Article 27, American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144
U.N.T.S. 123, entered into force July 18, 1978, reprinted in Basic Documents Pertaining to Human
Rights in the Inter-American System, OEA/Ser.L.V/I1.82 doc.6 rev.1 at 25 (1992) [hereinafter
ACHR]; and Article 15, Convention for the Protection of Human Rights and Fundamental
Freedoms, 213 U.N.T.S. 222, entered into force Sept. 3, 1953, as amended by Protocols Nos 3,
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situation of “public emergency which threatens the life of the nation” when a state
party to the covenant “may take measures derogating from their obligations under
the present Covenant.”® This means that some HRL provisions can be suspended
or derogated apart from the so-called non-derogable rights, mentioned in Article
4(2). They include the right to life (Article 6); the prohibition of torture, cruel,
inhuman and degrading treatment (Article 7); the prohibition of slavery (Article
8); the right not to be imprisoned on the ground of contractual obligation (Article
11); the right to criminal guarantees (Article 15); the right to recognition as a
person (Article 16) and the fundamental freedoms of thought, conscience and
religion (Article 18). Derogations suppose the fulfillment of criteria foreseen in
Article 4 ICCPR. States can adopt measures “strictly required by the exigencies of
the situation, provided that such measures are not inconsistent with their other
obligations under international law” and do not involve discrimination. Further-
more, the state of emergency must be “officially proclaimed” and the state party
must “immediately inform” the other states parties through the Secretary-General
of the United Nations “of the provisions from which it has derogated and of the
reasons by which it was actuated.” Finally, the state party shall also inform, through
the same procedure, all the other states parties “on the date on which it terminates
such derogation.”®' Considered under those terms, the system for derogation of
HRL seems quite clear and efficient.®* In reality, states’ abuses of emergency pow-
ers, including human rights derogation, are the most frequent cases of violation
in internal conflict and violence.®

5, 8, and 11 which entered into force on Sept. 21, 1970, Dec. 20, 1971, Jan. 1, 1990, and Nov.
1, 1998 respectively [hereinafter ECHR].

8 See U.N. Human Rights Committee, General Comment No. 29, States of Emergency, U.N. Doc.
CCPR/C/21/Rev.1/Add.11, (Aug. 31, 2001). This document replaced General Comment No. 5
adopted in 1981 on the same subject.

6! Apart from legal limitations to the use of derogation powers by governments, some guidelines

concerning the application of derogation clauses were developed by independent experts. See Joan
E Hartman, Working Paper for the Committee of Experts on the Article 4 Derogation Provision, 7
Hum. Res. Q. 89 (1985); U.N. ECOSOC, Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4,
Annex (1985), 7 Hum. Rts. Q. 3 (1985).

One of the U.N. Reports on Fundamental Standards of Humanity seems to give little importance
to the possibility of violations of human rights in case of derogation when it says that “constraints
on the application of derogation clauses appear to provide a solid basis in international law for
ensuring these clauses are not abused,” U.N. Commission on Human Rights, Minimum Humani-

[

)

tarian Standards, Analytical Report of the Secretary-General Submitted Persuant to Commission
on Human Rights Resolution 1997/21, U.N. Doc. E/CN.4/1998/87 ( Jan. 5, 1998), para. 57
[hereinafter U.N. Doc. E/CN.4/1998/87].

SeeInstitute for Human Rights at Abo Akademy University, Declaration on Minimum Humanitar-
ian Standards (1990), supra note 12.
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2.4 Problems in Legal Protection

On the one hand, IHL is applicable for the protection of those taking part in the
hostilities* and the civilian population in case of international and non-international
armed conflict defined before. On the other hand, in situations of civil unrest, riots,
etc., which fall below the threshold of Common Article 3 of the GC and AP I,
states may proclaim a state of emergency and derogate a relevant part of HRL, but
they do not have to apply IHL. In these circumstances, states also enjoy a certain
margin of appreciation® concerning the characterization of the situation within
their borders.® Here lies the problem and the high risk of gaps in legal protection
of potential victims of violence.

It seems from experience that IHL legal instruments are not always adequate
to address most present situations of conflict, mainly because standards fixed by
IHL itself for their applicability are difhcult to be matched in situations of internal
violence. In many cases, states’ concern regarding possible political consequences
of the application of IHL, implying any possible sort of recognition of dissident
armed groups, prevail on the issue of protection of victims in these types of conflict.
The civilian population is targeted and no clear rules are applicable in that context.
Despite the fact that states have a tendency to use military force in those situations,
the rules of IHL, which should at least be known to military personnel,*” do not
always apply. In the meantime, HRL is not generally included in the training for
military personnel, despite the fact that they should be the general rules applicable
in situations where IHL does not apply.

Despite the adoption of the two 1977 Protocols to the four GCs to implement
the international protection of victims in case of non-international armed conflict,
the Diplomatic Conference,*® which negotiated the texts of the APs, limited the
scope of the provisions for those victims, on the one side by deleting some provi-
sions which were proposed in the draft document of AP II prepared by the ICRC,
and on the other side by defining a threshold of high intensity non-international
armed conflict, therfore limiting the scope of application of AP I1.* The 1977

¢ See International Humanitarian Law and the Challenges of Contemporary Armed Conflicts,
supra note 32.

 See Branningan and McBride v. U.K., (1993) 17 EHRR 539, 590-591; Dominic McGoldrick,
The Human Rights Committee 301(1991).

¢ Provost, supra note 16, at 277-279.

7 There is a general obligation to disseminate IHL in the four GCs: GC I/II/III/IV, Arts.
47148/127/144.

¢ Diplomatic Conference on the Reaffirmation and Development of International Humanitarian
Law Applicable in Armed Conflicts was held in Geneva from 1974 to 1977; see Moir, supra note
54, at 91-96.

© See David Petrasek, Moving Forward on the Development of Minimum Humanitarian Standards,
92 Am. ]J. Int1L. 557-558 (1998); Lindsay Moir, 7he Historical Development of the Application of
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APs were not suitable to provide sufficient protection to victims of new forms
of internal violence. In the meantime, the nature of violent conflicts has further
changed, so that most situations of violence today occur within the border of a
state under unclear legal rules.”

Despite the fact that the protection given by treaty law may be insufficient, it
is important to make reference to customary law and general principles of inter-
national law that can be applied in conflict situations. In this case a powerful
legal tool that can be used is the so-called Martens clause.”! The Martens clause, a
fundamental source for developments in IHL, included in most IHL treaties, has
aquired customary character in international law.” In its original formulation in
the Preamble of the 1899 Hague Convention II the clause states that

Until a more complete code of the laws of war is issued, the High Contracting Parties
think it right to declare that in cases not included in the Regulations adopted by them,
populations and belligerents remain under the protection and empire of the principles
of international law, as they result from the usages established between civilized nations,
from the laws of humanity and the requirements of the public conscience.”

This clause provides an essential tool for the protection of persons affected by a
conflict because

the adoption of a treaty regulating particular aspects of the law of war does not deprive
the affected persons of the protection of those norms of customary humanitarian law
that were not included in the codification.”

Humanitarian Law in Non-International Armed Conflicts to 1949, 47 Intl & Comp. L. Q. 337,
354-361 (1998).

See Human Security Report, supra note 19.

See Theodor Meron, The Humanization of International Law 1629 (2006) [hereinafter Meron
2006]; Xavier Pons Rafols, Revisitando a Martens: las normas bdsicas de humanidad en la Comisién

70
7

de Derechos Humanos in Soberania del Estado y Derecho internacional: homenaje al profesor Juan
Antonio Carrillo Salcedo (2005); Antonio Cassese, The Martens Clause: Half a Loaf or Simply Pie
in the Sky?, 11 Eur. J. Incl L. 187 (2000); Vladimir V. Pustogarov, The Martens Clause in Inter-
national Law, 1 Journal of the History of International Law 125 (1999). On the historical origin
and context of the Martens clause see Eric Myles, “Humanity”, “Civilization” and the “International
Comnunity” in the Late Imperial Russian Mirror: Three Ideas “Topical for Our Days”, 4 J. Hist. Int’]
L. 310 (2002).

72 Corfu Channel Case (U.K. v. Albania), Merits, (Apr. 9, 1949), 1949 1.C.]. Rep. 4, at 22; Military

and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.A.), Merits, 1986 I.C.].

Rep. (June 27), 14, at 114 [hereinafter Nicaragua Case].

Convention (IT) with Respect to the Laws and Customs of War on Land and its annex: Regulation

concerning the Laws and Customs of War on Land, 26 Martens Nouveau Recueil (ser. 2) 949,

187 Consol. T.S. 429, entered into force Sept. 4, 1900.

74 Meron 2006, supra note 71, at 27.

7
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Determining the evolution and rules of customary law is not an easy task. This
can be done by addressing states’ practice and their opinion regarding that prac-
tice as law.” Decisions by international tribunals and bodies, legal doctrine, and
studies try to identify the content of that source of international law. It is not the
purpose of this chapter to deal with this task. The more limited aim is to focus on
the trends that show the international responses to fill the gap already identified.”®
The United Nations reports on FSH have identified two important tools that can
help clarifying new customary rules in this area of international law: (1) the case-
law developed by the International Criminal Tribunals for the Former Yugoslavia
and Rwanda, and the adoption of the Rome Statute for a Permanent International
Criminal Court; and (2) the study by the ICRC concerning the development of
the rules of customary international law applying in both international and non-
international armed conflicts.”” The U.N. reports do not suggest and discuss new
rules. They mainly make reference and reproduce the mentioned developments
in international law.

2.5. The Limits of HRL

Compared to IHL, HRL shows some inadequacies to provide an appropriate
protection in situations of conflict that have been underlined in the U.N. reports.
Three elements must be taken into consideration: “the possibility of derogation,
the position of non-State armed groups vis-a-vis human rights obligations, and
the lack of specificity of existing standards.””® Derogations have been considered
before, and non-state actors will be mentioned later on in this chapter.

The lack of specificity of existing human rights rules is considered as a major
weakness of human rights protection. This is due to the fact that the great major-
ity of human rights norms are spelled out in fairly clear terms, but the means for
their application and realization are usually quite unclear and vague.” Compared
to IHL, human rights rules are difficult to be applied as they are formulated in
general terms and no detailed obligations are set up for the possible violators. In
this context, the development of well-defined rules and codes is considered to be
useful “to make the protection of existing rights more effective by establishing

7> On definition of customary law see Hugh Thitlway, 7he Sources of International Law, in Interna-

tional Law (Malcom Evans ed., 2d ed., 20006).

For instance, Vigny & Thompson, supra, at 194 consider five sources.

The ICRC had started developing the research work regarding the definition and development
of customary law applicable in international and non-international armed conflict in 1995. This
study was published as Jean-Marie Henckaerts & Louise Doswald-Beck, Customary International
Humanitarian Law (3 volumes, 2005) [hereinafter CIHL].

78 U.N. Doc. E/CN.4/1998/87, supra note 62, para 49.

7 See in particular Louise Doswald-Beck & Sylvain Vité, supra note 20.
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the obligations the right entails in specific circumstances.”* # What is generally

stressed is that there is no urgency for recognition or definition of further rights,
but specific rules and clear guidelines are needed to apply existing rights that
otherwise can remain as dead letter.

Finally, the position of non-state armed groups is considered to be important
in the light of human rights obligations.*” In situations of internal violence, where
IHL is non applicable, non-state actors do not consider themselves bound by HRL.
This reason is based on the fundamental assumption that HRL creates obligations
for states and their agents. This point will be addressed in more detail later on.

3. The Work of the International Community

In this section the role and work of the international community will be addressed.
This means taking into consideration bodies and actors which in different ways have
contributed, and still contribute, to the identification and definition of standards
applicable in all situations of violence. They include the United Nations, the ICRC,
international tribunals and courts, governments, and legal scholars.

3.1. The Idea of Fundamental Standards of Humanity

The international community recognized the problems of the applicability of IHL
and HRL, in particular the negative consequences on the protection of victims
of violence. The United Nations approached the issue at an early stage affirm-
ing that some rules concerning human rights must be applied in internal armed
conflicts.®? Limitations on states of emergency declared by governments in case
of “situations threatening the life of the nation” were foreseen in Article 4 of the
1966 International Covenant on Civil and Political Rights (ICCPR) which defined

8 U.N. Doc. E/CN.4/1998/87, supra note 62, para 69.

& For instance, a good example of this kind of development is the U.N. Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials, Adopted by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, Aug. 27—
Sept. 7, 1990.

82 On non-state actors see section D.1.b.7:.

8 See U.N. G.A. Res. 2252 (1965); U.N. G.A. Res. 2444 (1968); U.N. G.A. Res. 2765 (1970); U.N.
S.C. Res. 237 (1967) all stressing the fact that human rights must be respected by all the parties
to a conflict. The 1968 International Conference on Human Rights declared that human rights
principles must prevail during periods of armed conflict, Final Act of the International Conference
on Human Rights (Teheran, 22 April-13 May 1968), U.N. Doc. A/Conf.32/41 (1968). See David
Weissbrodt, The Role of International Organizations in the Implementation of Human Rights and
Humanitarian Law in Situations of Armed Conflict, 21 Vanderbilt J. Trans. L. 313 (1988).



30 Marco Odello

non-derogable human rights made applicable in all circumstances.®* Nevertheless,
at that time the two sets of rules, IHL and HRL, were still considered quite separate
legal systems, applicable in different contexts.®

But legal scholars have identified a possible grey zone where the rules, based on
the distinction between the two categories, left a legal vacuum, and therefore a
risk for the protection of human beings.® In particular, during the 1980s, a series
of important contributions related in particular to the clarification of limitations
on states of emergency powers®” and the respect of fundamental rights led to the
proposal, made by Meron, of drafting a new instrument.*®

The result of this international action was the adoption of the 1990 Turku
Declaration of “Minimum Humanitarian Standards.”® The justification of this
declaration was based on

the difficulties experienced in protecting human dignity in situations of internal
violence that fall below the threshold of applicability of international humanitarian
instruments but within the margin of public emergencys... These difficulties are
compounded by the inadequacy of the nonderogable provisions of human rights
instruments, the weakness of international monitoring and control procedures, and
the need to define the character of the conflict situations. ..”

84 See also Article 27 ACHR, supra note 59, and Article 15 ECHR, supra note 59; Rosalyn Higgins,
Derogations under Human Rights Treaties, 48 BYBIL 281-283 (1976-1977).

% On the relationship between the IHL and HRL see introduction to the book.

8 Georg Schwarzenberger, Jus Pacis ac Belli? Prolegomena to a Sociology of International Law, 37
Am.J. IntlL. 460, 470 (1943); Jessup, Should International Law Recognize an Intermediate Status
Between War and Peace? 48 Am. J. Int'l L. 98 (1954).

8 Questiaux, supra note 10, on states of emergency, International Commission of Jurists, States of
Emergency, Their Impact on Human Rights (1983), International Law Association, 1984 Paris
Minimum Standards, reprinted and accompanied by a comment of Lillich, in 79 Am. J. Intl
L. 1072 (1985), The Siracusa Principles, reproduced in 7 Hum. Res. Q. 3 (1985); Jaime Orad,
Human Rights in States of Emergency in International Law (1992); Joan M. Fitzpatrick, Human
Rights in Crisis: The International System For Protecting Rights During States Of Emergency
(1994); Anna Lena Svensson-McCarthy, The International Law of Human Right and States of
Exception (1998).

88 Meron 1983, supra note 15; Meron 1984, supra note 15; Meron 1988, supra note 15.

% For the background of this document see Martin Scheinin, TurkulAbo Declaration of Minimum
Humanitarian Standards (1990), paper presented at the Workshop organized by the International
Council on Human Rights Policy & International Commission of Jurists (Geneva, Feb. 13-14,
2005).

% Theodor Meron & Allan Rosas, A Declaration of Minimum Humanitarian Standards, 85 Am.
J. Intl L. 375 (1991); Asbjern Eide et al., Combating Lawlessness in Grey Zone Conflicts through
Minimum Humanitarian Standards, 89 Am. J. Int'l1 L. 215 (1995).
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The word “minimum”™" implied the fact that some rules should be applied in all

kinds of conflict, as a minimum guarantee for the protection of fundamental rights
of individuals. The term “humanitarian” is very well known, widely used in the
specialized legal language to refer to the set of rules applicable in armed conflicts.
Nevertheless, the term “humanitarian” was used in a broader sense to imply the
protection of human beings in situations of violence, and not only in the cases where
the rules of IHL would apply. The use and definition of an accurate terminology
are strictly associated to two major problems.

How can conflicts within a country be labeled? There are different terms and
expressions that refer to situation of conflict, such as “armed conflict,” “internal
armed conflict,” “internal conflict,” “non-international armed conflict,” “armed
conflict not of an international character” and so on. In the U.N. study the gen-
eral expression “internal violence” is adopted. The definition of this expression is
given in the relevant U.N. documents, this is “to describe situations where fighting
and conflict, of whatever intensity, is taking place inside countries, and without
prejudice to any legal characterisation of the fighting for the purposes of applying
international humanitarian law.””

Terminology issues are also strictly related to the individuation of groups who
are involved in violent actions within a country. People who take arms in the
context of a conflict might be defined as: terrorist groups, guerrillas, resistance
movements, national liberation movements, insurgents, rebels, etc. In the U.N.
study the terms “armed group” and “non-state armed group” are used “to describe
those who take up arms in a challenge to government authority.”” The issue of
“motivations” of the group and the political aim of their fight are not taken into
consideration in the report. So, there is no reference, for instance, to “terrorist” or
“freedom fighter” groups. It is also stressed that the use of a neutral terminology
does not justify the use of force by some groups that are frequently committing
acts of terrorism during their activities.

3.2. The Work of the United Nations

In 1991 the Sub-Commission on Prevention of Discrimination and Protection of
Minorities (U.N. Sub-Commission) received and analyzed the Turku Declaration.

9

‘The word minimum has been criticised. The main risk of using the word minimum is that it can
induce the parties involved in a conflict to apply a lower level of protection compared to the exist-
ing standards provided by international law. That means that, in some cases, the better standards
achieved through international treaty and customary law could not apply. In the meantime, reference
to humanitarian standards is limiting the field (area) of application to humanitarian law, with the
risk of excluding other branches of international law, in particular, general human rights law.

2 U.N. Doc. E/CN.4/1998/87, supra note 62, para. 6.

% Id. para. 7.
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In 1994, it passed the same Declaration to the Commission on Human Rights
(CHR) for its study, elaboration, and adoption.” In two subsequent resolutions, the
Commission on Human Rights recognized the importance of further study of the
issues related to internal violence.” Consequently, a special seminar was organized
in Cape Town in 1996 and the result of that workshop submitted to the Commis-
sion on Human Rights.” In 1997, following the recommendations adopted at the
international seminar held in Cape Town, the United Nations started dealing with
the issue of humanitarian standards in a more systematic way. The very first idea
was the elaboration of basic common rules applicable in all situations that should
be grounded in both IHL and HRL existing rules.””

The documents under consideration take the form of reports of the Secretary-
General of the United Nations. They are elaborated by officers of the United Nations
High Commissioner for Human Rights who collect and organize new developments
on the basis of legal writings, international documents, case-law, and comments
by states and international organisations. Once prepared, they are submitted to
the Commission on Human Rights for consideration and adoption.”® As usually
happens with those reports, there is a formal invitation by the Commission “to
seek the views of and information from™” governments, U.N. bodies, human rights
treaty bodies, mechanisms of the Commission, inter-governmental organizations,
regional organizations, and non-governmental organizations “to comment on those
issues.”'® This request has given raise to some comments from different bodies
and institutions. They are relevant to show different positions related to the topic
under discussion and may reveal interesting standpoints. Some states have also
organized specific meetings on the topic.'"”" Some of the comments are included

% U.N. Sub-Commission on Prevention of Discrimination and Protection of Minorities, Res.

1994/26.

% U.N. Commission on Human Rights, Res. 1995/29 and 1996/26.

% U.N. Doc. E/CN.4/1997/77/Add.1 ( Jan. 28, 1997).

7 Djamchid Momtaz, The Minimum Humanitarian Rules Applicable in Periods of Internal Tension
and Strife, 324 Int’l Rev. Red Cross 455 (1998).

% Since the creation of the Human Rights Council by U.N.General Assembly res. 60/251 of 15
March 2006, and the abolition of the U.N. Commission on Human Rights, there seem to be no
major changes in this procedure. The Human Rigths Council, by Decision 2/102 (Oct. 6, 2006)
requested the Secretary General to “continue with the fulfilment of his activities, in accordance
with previous decisions adopted by the Commission on Human Rights and to update the relevant
reports and studies”.

N

% This expression has been repeted in all relevant documents: see in particular U.N. Commission
on Human Rights, Res. 1997/21 (Apr. 11, 1997).

See all the relevant documents, 7.e. E/CN.4/1997/21 (Apr. 11, 1997); comments and views
received from states and U.N. bodies are included in U.N. Doc. E/CN.4/1998/87/Add.1 ( Jan.
12, 1998).

For instance, the seminar held in Stockholm (Sweden) in February 2000.
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in annexes to the main reports'® or are included in the same text of the report.

In 1997, the Commission on Human Rights asked the Secretary-General to
prepare a report “on the issue of fundamental standards of humanity.”!* Particular
attention was devoted to the cooperation with the ICRC in the preparation of the
report.'” As a result, the U.N. Secretary-General submitted an analytical report
on “Minimum humanitarian standards.”'” The report dealt with the following
main topics:

International human rights law and situations of internal violence;
International humanitarian law and situations of internal violence;
Advantages and disadvantages of identifying FSH;

Individuation of the FSH; and

The nature of an instrument concerning these standards.

The Commission on Human Rights in its Resolution 1998/29 adopted the report
and asked the Secretary General to submit a further reporton “Fundamental stan-
dards of humanity.”'”” This second study analyzed issues which were identified in
the previous report and needed further consideration.'® This report was adopted
by the Commission on Human Rights on April 28, 1999 by Resolution 1999/65.
At the same time, the Secretary-General was requested “to continue to study and
consult on this issue and to submit a report...taking into account comments
received and relevant new developments.” This work included consultations with
member states, inter-governmental organizations, and non-governmental orga-
nizations. Since then, the United Nations has adopted a series of documents'”

122 U.N. Doc. E/CN.4/1998/87/Add.1, supra note 100.

163 U.N. ECOSOC, Report of the Secretary-General, Annex to U.N. Doc.E/CN.4/1999/92, (Dec.
18, 1998) [hereinafter U.N. Doc. E/CN.4/1999/92], and the U.N. ECOSOC, Report of the Sec-
retary-General submitted persuant to Commission resoution 1999/65, U.N. Doc. E/CN.4/2000/94
(Dec. 27, 1999).

104 U.N. Commission on Human Rights, Res. 1997/21.

1% CIHL, supra note 77.

16 U.N. Doc. E/CN.4/1998/87, supra note 62, and Add.1, (Jan. 5, 1998). See Petrasek, supra
note 69.

17 U.N. Doc. E/CN.4/1999/92, supra note 103.

108 The issues included:

— The identification of crimes under international jurisdiction relevant to the protection of
human dignity in situations of internal violence.

— The international legal accountability of non-State actors.

— The study by the ICRC on customary rules of international humanitarian law.

— Developments concerning the possibility of State derogation from human rights obligation
in case of emergency.

1% U.N. Doc. E/CN.4/1999/92, supra note 107; and U.N. Doc. E/CN.4/2000/94 (Dec. 27,
1999), supra note 103; ECOSOC, Report of the Secretary-General submitted persuant ro Com-
mission resolution 2000/69, U.N. Doc. E/CN.4/2001/91 (Jan. 12, 2001); ECOSOC, Report



34 Marco Odello

which have tried to highlight new developments in international law related to
protection of victims in “situations of internal violence [that] pose a particular
threat to human dignity and freedom.”"'® The work of the United Nations aims at
“strengthening the practical protection through the clarification of uncertainties
in the application of existing standards in situations, which present a challenge to
their effective implementation.”'"" The reports do not pursue the development of
new rules or the drafting of a new international document,''* based also on the fact
that “[p]rogress already achieved in this regard is largely based on the increasingly
interplay between international human rights law, international humanitarian law,
international criminal law, international refugee law and other bodies of law that
may be relevant.”'"?

Therefore, the attention should be focused on developments that have taken place
in international law to identify how fundamental rules that should be applied in
any situation are defined, and avoiding the risks linked to the classifications under
IHL and HRL, for the protection of fundamental rights of any person which is a
potential victim in situations of violence.

4. Developments in International Law

As mentioned before, the study conducted by the United Nations on the selec-
tion of standards that should be applied in situations of internal violence is still
framed in quite general terms. It should be remembered that the standards under
consideration are a very important, but also an extremely controversial issue. They
deal with situations of violence that take place mainly within the borders of a state,
therefore they may raise the concern of the same states that are also the victims
of violence, as they can perceive the possibility of international interference into
their national affairs.'"* In the following part the main issues that show trends in

of the Secretary-General submitted persuant to Commission on Human Rights Decision 2001/112,
U.N. Doc. E/CN.4/2002/103 (Dec. 20, 2001); ECOSOC, Report of the Secretary-General, U.N.
Doc. E/CN.4/2004/90 (Feb. 25, 2004); ECOSOC, Report of the Secretary-General, U.N. Doc.
E/CN.4/2006/87 (Mar. 3, 2006); see also Jean-Daniel Vigny et Cecilia Thompson, Fundamental
Standards of Humanity: What Future?, 20(2) Neth. Q. Hum. Rights 185 (2002).

110" See U.N. Doc. E/CN.4/2002/103, para. 2; U.N. Doc. E/CN.4/2001/91, Id., para. 4; U.N. Doc.
E/CN.4/2000/94, paras. 7—-12; U.N. Doc. E/CN.4/1999/92, supra note 103, para. 3; U.N. Doc.
E/CN.4/1998/8, para. 8.

" U.N. Doc. E/CN.4/2006/87, supra note 109, para. 3.

12 Id. para. 3.

e 7]

114 The case of the conflict in Chechnya may clarify this point quite well.
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contemporary international law towards a common language between IHL and

HRL will be provided.

4.1. International Case Law

International case law developed by international courts and tribunals has reached
an unprecedented importance during the last decade. International courts cre-
ated under human rights treaties have developed some important principles for
the protection of human rights in situations of internal violence not covered by
IHL. Furthermore, during the 1990s, the impressive development of international
criminal jurisdictions and their case-law have clarified the interpretation of both
IHL and HRL in situations of armed conflict. Case law is important for the inter-
pretation and clarification of international rules, the identification of customary
international law, all the more as judicial decisions are considered a subsidiary
source of international law by Article 38(d) of the Statute of the IC].

4.1.1. International Human Rights Courts

International human rights courts were developed since the 1950s as supervisory
bodies for the implementation and application of human rights treaties at regional
level. The European Court of Human Rights, the Inter-American Commission
and Court of Human Rights and the African Commission and Court on Human
Rights are the most relevant examples. The original limitation of competence for
the human rights courts to the application of human rights provision has been
challenged in some cases. International case law, including the situation of human
rights violations in Northern Cyprus after the Turkish invasion, cases involving
South East Turkey security forces and the Kurdish separatists, and cases related to
the troubles in Northern Ireland, show that the European Convention on Human
Rights and Fundamental Freedoms'" has been used to address the protection of
human rights in the context of troubles and civil strife linked to military actions."'®
Since the Gyprusv. Turkey case'” the European human rights bodies have recognized
that the violation of human rights, some of which are also contained in Common
Article 3 of the GC and in the 1977 AP IL,'"® committed in “a situation of military
action,” or “civil strife”"" fall within the jurisdiction of the European system for

15 ECHR, supra note 84.

16 See Aisling Reidy, The Approach of the European Commission and Court of Human Rights ro Inter-
national Humanitarian Law, 34 Int’l Rev. Red Cross 513-529 (1998).

17 Cyprus v. Turkey, (1982) 4 E.H.R.R. 482. In this particular case Article 15 on derogation was
not applicable as Turkey had not made a formal declaration of derogation.

18 The Eur. Comm. H.R. found breaches of Article 2(1), right to life; Article 3, freedom from tor-
ture; Article 5(1), right to liberty; Article 1, Protocol 1, peaceful enjoyment of possessions; and
Articles 13 and 14 ECHR, supra note 59.

"9 In the case Akdivar v. Turkey, (1997) 23 E.H.H.R. 143, at 186.

5N
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the protection of human rights.'* In particular, the European Court of Human

Rights affirmed that

[t]he obligation to protect the right to life under [article 2], read in conjunction with
the State’s general duty under Article 1 of the Convention to ‘secure to everyone within
their jurisdiction the rights and freedoms defined in [the] Convention’, requires by
implication that there should be some form of effective official investigation when
individuals have been killed as a result of the use of force by, inter alios, agents of the
State.!!

The Court has reaffirmed the applicability of HRL in recent cases concerning
Chechnya. In considering a military operation, the Court affirmed that

[i]n particular, it is necessary to examine whether the operation was planned and
controlled by the authorities so as to minimize, to the greatest extent possible, recourse
to lethal force. The authorities must take appropriate care to ensure that any risk to
life is minimized.'*

The Court applied HRL standards to the Chechen conflict due to the fact that
Russia had not declared any state of emergency and no derogation from Article
15 of the European Convention on Human Rights was applicable. Therefore, the
full European HRL could be applied to the case.'?

A wider approach has been adopted by the Inter-American system. In examin-
ing situations of internal strife, both the Inter-American Commission on Human
Rights and the Inter-American Court of Human Rights have applied not only HRL
provisions but also IHL. The main example is La Tablada (Abella) case.'* To justify
its application of humanitarian law, the Commission affirmed that

[ilndeed, the provisions of common Article 3 are essentially human rights law. Thus,
asa practical matter, application of common Article 3 by a State party to the American
Convention involved in internal hostilities imposes no additional burdens on [a State],
or disadvantages its armed forces vis-a-vis dissident groups. This is because Article 3
basically requires the State to do, in large measure, what it is already legally obliged
to do under the American Convention.'”

120 See Aksoy v. Turkey, (1997) 23 EHRR 553; Kaya v. Turkey, E.C.H.R. Reports 1998-1, No. 65,
297; Giileg v. Turkey, E.C.H.R. Reports 1998-1V, No. 80, 1698; Ergi v. Turkey, E.C.H.R. Reports
1998-1V, No. 81, 1671.

121 McCann and Others v. United Kingdom ECHR Series A, Vol. 324 (1996), para. 161, and Kaya
v. Turkey, supra note 120, para. 86.

12 Eur. Ct H.R., Isayeva, Yusupova and Bazayeava v Russia, Case No. 57947/00, 57948/00 and
57949/00 (Feb. 24, 2005), para. 171.

123 Id. para 191.

124 Inter-Am.CHR, Juan Carlos Abella v Argentina, Case No. 11.137, Report No. 55/97 (Nov. 18,
1997), para. 271.

125 Id. p. 43, para. 158, note 19.
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The justification for the application of human rights and humanitarian law in
situations of emergency was grounded on Article 27(1) ACHR which states that
derogation measures taken by states in time of emergency may “not be inconsis-
tent with a State’s other international legal obligations.”'** The Inter-American
Court of Human Rights has addressed the issue of applicability of IHL in the Las
Palmeras'”” case where the Court considered that neither the Commission nor the
Court can make direct application of IHL and the Court has used IHL to interpret
HRL norms.'?® This relationship has been further clarified by the Inter-American
Commission on Human Rights by stating that

in situations of armed conflict, the protections under international human rights
and humanitarian law may complement and reinforce one another, sharing as they
do a common nucleus of non-derogable rights and a common purpose of promoting
human life and dignity. In certain circumstances, however, the test for evaluating the
observance of a particular right, such as the right to liberty, in a situation of armed
conflict may be distinct from that applicability in time of peace. In such situations,
international law, including the jurisprudence of this Commission, dictates that it
may be necessary to deduce the applicable standard by reference to international
humanitarian law as the applicable lex specialis.'®

It is generally assumed that the relationship between HRL and IHL is that between
lex generalis and lex specialis.'®® The first is the general applicable law in all situa-
tions, whilst the latter provides more detailed rules applicable in situations defined
as armed conflict (either international or non-international).

A further issue that shows the application of HRL by human rights courts in
situations of conflicts is the so-called extra-territorial applicability of human rights
obligations."" This is “primarily of relevance to international armed conflict, since

126 For a discussion on the legal issues implied by the La Tabalda case, see Liezbeth Zegveld, The
Inter-American Commission on Human Rights and International Humanitarian Law: A Comment
on the Tablada Case, 324 Intl Rev. Red Cross 505-511 (1998).

127 Inter-Am.Ct H.R., Las Palmeras v. Colombia, Case No. 67, Judgment on preliminary Objections,
(Feb. 4, 2000). On this case and the general use of IHL by the Inter-America Court of Human
Rights see Fanny Martin, Application du droit international humanitaire pour la Cour interaméri-
caine des droits de ['homme, 83 Int'l Rev. Red Cross 1037-1065 (2001).

128 A practice confirmed also in the Bamaca Velazquez case, IACHR, Bamaca Velazquez v. Guatemala,
Judgment, Case No. 70 (Nov. 25, 2000).

12 Inter-American Commission on Human Rights, Decision on Request for Precautionary Measures
(Detainees at Guantanamo Bay, Cuba) (Mar. 12, 2002), (2002) 41 ILM 432.

130" Advisory Opinion on Nuclear Weapons, supra note 38, para. 25; Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, ( July 9,2004),
ICJ Rep. 2004, 43 ILM 1009 (2004), para. 106 [hereinafter Wall Advisory Opinion]; Heike
Krieger, A Conflict of Norms: The Relationship Between Humanitarian Law and Human Rights Law
in the ICRC Customary Law Study, 11 JCSL 265, 268-276 (20006).

131 See generally Fons Coomans & Menno Kamminga (eds.), Extraterritorial Application of Human
Rights Treaties (2004); Michael Dennis, Application of Human Rights Treaties Extraterritorially in
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itis in such situations that a State is likely to be operating outside of its borders.”*?*
Despite the application of IHL in these cases the European Court of Human
Rights,'?? the Human Rights Committee (HRC),"** and the International Court of
Justice (IC]) have affirmed that the HRL obligations of a state extend to occupied
territories not only in case of military occupation but also in other circumstances,
as in the case where the state “is running a detention facility outside its borders.”'?
This rule is based on the extraterritorial action of state agents, therefore represent-
ing the state, when they exercise control and authority over individuals. But this
rule does not make clear if IHL and HRL apply concurrently, a problem that will
be addressed at the end of this chapter.

4.1.2. International Criminal Tribunals

International criminal tribunals are a very new phenomenon in international law.
The two most important examples, the Tokyo and Nuremberg Military Tribunals
after the end of the Second World War, were not followed by any international
criminal court until the beginning of the 1990s. The International Criminal Tri-
bunal for the Former Yugoslavia (ICTY),'*¢ the International Criminal Tribunal
for Rwanda (ICTR)'¥ and the International Criminal Court (ICC)!* are now a
reality."” The first two tribunals have largely contributed to a new field of studies,

Times of Armed Conflict and Military Occupation, 99 Am. J. Int1 L. 119-141 (2005); Francoise
Hampson & Ibrahim Salama, Working Paper on the Relationship between Human Rights Law
and International Humanitarian Law, U.N. Sub-Commission on the Promotion and Protection of
Human Rights, E/CN.4/Sub.2/2005/14 ( June 21, 2005), paras. 78-92; Concluding Observations
of the Human Rights Committee: Israel, CCPR/C/79/Add.93 (Aug. 18, 1998). For the relevant
case law see ECHR, Loizidou v. Turkey (Preliminary Objections) 40/1993/435/414, paras 62—-64;
High Court of Justice, Queen’s Bench Division, Divisional Court, R (Al-Skeini and others) v.
Secretary of State for Defence (Dec. 14, 2004); Wall Advisory Opinion, supra note 130.

132 Noam Lubell, Challenges in Applying Human Rights Law to Armed Conflict, 860 Int]l Rev. Red
Cross 737, 739 (2005) [hereinafter Lubell].

133 Ocalan v. Turkey, 46221/99 (2005) ECHR 282 (May 12, 2005).

13 U.N. Humam Rights Committee. Communication No. 52/1979, U.N. Doc. A/36/40, 176

(July 29, 1981).

Lubell, supra note 132, at 740.

136 Statute of the International Tribunal, adopted by S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th

mtg. at 6, U.N. Doc. S/RES/827 (1993), 32 I.L.M. 1203 (1993).

Statute of the International Tribunal for Rwanda, adopted by S.C. Res. 955, U.N. SCOR, 49th

Sess., 3453d mtg. at 3, U.N. Doc. S/RES/955 (1994), 33 1.L.M. 1598, 1600 (1994).

138 Rome Statute of the International Criminal Court, U.N. Doc. 2187 U.N.T.S. 90, entered into

force July 1, 2002 [hereinafter ICC Statute].

See Dominic McGoldrick, et al., The Permanent International Criminal Court: Legal and Policy

Issues (2004); see also the thematic volume on: International Criminal Tribunals, 88 Int’]l Rev.

Red Cross (20006).
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international criminal law,'¥ that is relevant for the issues under discussion in

this chapter. The importance of the jurisprudence of the ICTY and ICTR for the
scope of determining the content and applicability of FSH resides particularly in
the definition of international crimes and the clarification of either individual or
groups criminal responsibility.'*!

4.1.2.1. International Crimes

Crimes under international law are relevant elements for the clarification of new
trends in international law, in particular for determining the responsibility of
non-state actors, and responsibility for gross human rights violations.'** Crimes
such as genocide, crimes against humanity, and war crimes in non-international
armed conflict are important legal tools for the definition of FSH. With reference
to the crime of genocide (Article 6) and the crimes against humanity (Article 7)
there are no particular problems regarding their applicability in situations which
do not fall within the legal definition of armed conflict. Both genocide and crimes
against humanity defined in the ICC statute do not require a nexus with armed
conflict."® Article 8, concerning war crimes in non-international armed conflict,
gives opportunity for more debate. The ICC statute deals with war crimes in
Article 8(2)(c) and Article 8(2)(e). But there is a very important limitation in the
scope of application in case of non-international armed conflict. In fact, Article
8(2)(d) and (f) limit the scope of jurisdiction of the Court to “armed conflicts
not of an international character and thus does not apply to situations of internal
disturbances and tensions, such as riots, isolated and sporadic acts of violence or
other acts of a similar nature.”

Additionally, the jurisdiction over crimes envisaged by Article 8(2)(e) ICC stat-
ute'* is limited by Article 8(2)(f) that refers only to “armed conflicts that take place
in the territory of a State when there is protracted armed conflict.” This means that
there is little development in the jurisdiction of the ICC. The threshold imposed
by both Common Article 3 of the GC and by AP II still limits the definition of
“conflict not of an international character.”

Despite these limitations, new developments in international law seem to attach
important consequences for individuals who violate both IHL and HRL. The basic

140 Kriangsaak Kittichaisaree, International Criminal Law (2001).

141 See for instance William J. Fenrick, 7he Development of the Law of Armed Conflict Through the Juris-
prudence of the International Criminal Tribunal for the Former Yugoslavia, 3 JCSL 197 (1998).

12 See de Than & Shorts, supra note 9, Manisuli Ssenyonjo, Accountability of Non-State Actors in
Uganda for War Crimes and Human Rights Violations: Between Amnesty and the International
Criminal Court, 10 JCSL 405 (2005).

143 See Christine Byron, 7he Crime of Genocide, and Timothy L.H. McCormack, Crimes Against
Humanity, in The Permanent International Criminal Court: Legal and Policy Issues (2004).

144 ICC Statute, supra note 138.
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principle of individual criminal responsibility is actually recognized not only in the
ICC Statute, but also by the Convention on the Prevention and Punishment of the
Crime of Genocide,'” that can be applied to “constitutionally responsible rulers,
public officials or private individuals.”"* The same rules can be found in the Draft
Code of Crimes Against the Peace and Security of Mankind'¥ prepared by the
International Law Commission. The relevant issue is that those acts are considered
as international crimes not only when committed by a government,'* but also by
“any organisation or group,”'* and by individuals'*® who are not necessarily acting
on behalf of the state.

4.1.2.2. Accountability of Armed Non-State Actors

An important issue that must be considered for the protection of basic rights
in internal conflicts is the involvement and responsibility of so-called non-state
actors.” Armed non-state actors can be defined as armed groups that operate
beyond state control,”” and include dissident and more or less organized armed
groups identified with different names.

Itis noted that “armed groups, operating at different levels of sophistication and
organization, are often responsible for the most grave human rights abuses.”"** The
fundamental issue consists in understanding whether these groups are bound by
IHL and/or HRL.

It is generally recognized that if non-state actors operate in a situation where
IHL is applicable, those groups are legally bound by its rules.” If THL is not

145 Convention on the Prevention and Punishment of the Crime of Genocide, 78 U.N.T.S. 277,
entered into force Jan. 12, 1951, adopted by the UN.G.A. on Dec. 9, 1948.

6 4 Article IV.

147" Article 2, U.N. International Law Commission, Report 1996, Yearbook of the International Law
Commission, 1996, vol. II (Part Two) [ILC Report 1996].

148 Article 4, id.

" Article 25(d) ICC Statute, supra note 138.

150 Jd. Article 25 ICC Statute, supra note 138; Article 2, ILC Report 1996, supra note 147.

5! The term non-state actors has a broad charaterization. It may include entities, groups and

individuals acting outside state control, such as non-governmental organizations, multinational

corporations, organized criminal groups, and armed groups, see Bass Arts, Math Noortmann, Bob

Reinalda, Non-State Actors in International Relations (2001). See generally Andrew Clapham,

Human Rights Obligations of Non-State Actors (2006); Philip Alston, Non-State Actors and

Human Rights (2005).

152 See David Petrasek, Ends and Means:Human Rights Approaches to Armed Groups 3 (2000);
Caroline Holmqvist, Engaging Non-State Actors in Post Conflicts Settings, in Security Governance
and Post-conflict Peacebuilding 4546 (Alan Bryden & Heiner Hinggi eds., 2005).

153 U.N. Doc. E/CN.4/1998/87, supra note 62, para 59.

154 Common Article 3 to the 1949 GC states that: “in case of armed conflict not of an international
character occurring in the territory of one of the High Contracting Parties, each Party to the
conflict shall be bound to apply, as 2 minimum, the following provisions...” ICRC Study, Rule
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applicable “the international legal accountability of such groups for human rights
abuses is unclear (although clearly such acts should be penalized under domestic
criminal law).”">> Trends in international law to consider individuals subject to
human rights rules are analyzed by the U.N. Secretary-General reports. Two basic
doctrines and governmental positions are taken into consideration. The first and
more conservative position affirms that, strictly legally speaking, those groups are
not violating human rights. They can be considered ordinary criminals, account-
able under national criminal law, but human rights violations as defined under
international law are only binding on states, not on individuals or other groups
not acting on behalf of a state. The second one considers that armed groups can
violate human rights and should be held responsible for violations of human rights
law. The U.N. study does not provide any clear solution to this problem justified
by the fact that reaching a rushed conclusion on this difficult legal issue “might
serve to legitimize actions taken against members of such groups in a manner that
violates human rights.”>

It should be noted that there is a trend to consider non-state actors to be bound
by human rights law, both in legal writings'”” and in the U.N. Security Council prac-
tice'® denouncing human rights abuses committed by armed non-state actors.

To tackle this important problem the U.N. study suggests that FSH could help
in identifying basic obligations of non-state groups.”” In particular, it addresses
the issue of accountability with specific reference to crimes under international
jurisdiction and the Statute of the International Criminal Court. Responsibility of

139; Article 25 ICC Statute, supra note 138; Prosecutor v. Dusko Tadic a/k/a “Dule”, Decision
on the Defence Motion for Interlocutory Appeal on Jurisdiction, Appeals Chamber, Case No.
IT-94-1-AR72, (Oct. 2, 1995), paras 127 and 134 [hereinafter Tadic]; Dieter Fleck, International
Accountability for Violations of the lus in Bello: The Impact of the ICRC Study on Customary Inter-
national Humanitarian Law, 11 JCSL 179 (2006) [hereinafter Fleck].

U.N. Doc. E/CN.4/1998/87, supra note 62, para 60.

Id., para 64. See also: Report of the Meeting of Special Rapporteurs/Representatives, Experts
and Chairpersons of Working Groups of the Special Procedures of the Commission on Human
Rights and of the Advisory Services Programme, (Geneva, May 28-30, 1996), U.N. Doc. E/
CN.4/1997/3, Annex, para. 44.

Fleck, supra note 154, Dieter Fleck, Humanitarian Protection Against Non-State Actors, in
Verhandeln fiir den Frieden/ Negotiating for Peace. Liber Amicorum Tono Eitel 79 ( Jochen
Abr. Frowein, Klaus Scharioth, Ingo Winkelmann & Riidiger Wolfrum eds., 2003); Christian
Tomuschat, The Applicability of Human Rights Law to Insurgent Movements, in Krisensicherung
und Humanitirer Schutz — Crisis Management and Humanitarian Protection. Festschrift fiir
Dieter Fleck (Horst Fischer, Ulrike Froissart, Wolff Heintschel von Heinegg & Christian Raap
eds., 2004) [hereinafter Fischer].

158 U.N. S.C. Res. 1019 (1995) and 1034 (1995); U.N. S.C. Res. 1400 (2002); U.N. S.C. Res.
1464 (2003); U.N. S.C. Res. 1468 (2003).

See generally Liesbeth Zegveld, Accountability of Armed Opposition Groups in Internatinonal
Law (2002).
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non-state actors is already recognized by conventions against piracy, by Article 4
of the Genocide Convention, and by Article 4 of the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.'®® These
examples may prove either the “exception to the rule” or the starting point for a

new approach to non-state actors responsibility under international law.'!

4.1.2.3. Individual Criminal Responsibility
Individual criminal responsibility is an important tool that helps identifying the
perpetrators of crimes under international law, and therefore the responsibility of
both state and non-state actors. Individual direct responsibility under Article 7(1)
and command responsibility under Article 7(3) ICTY Statute have been addressed.
Any responsibility under Article 7(3) is subsumed under Article 7(1), and the
same applies in case of commanders who incur criminal responsibility under the
joint criminal enterprise doctrine through the acts of their subordinates.’® The
joint criminal enterprise presupposes that its participants, other than the principal
perpetrator(s) of the crimes, share the perpetrators’ joint criminal intent.'® There-
fore, the same type of joint criminal responsibility can be applied also to non-state
actors that commit internationally defined crimes. Not only is the direct respon-
sibility for acts committed by the accused foreseen, but also the case “[w]here the
omission of an accused in a position of superior authority contribute (for instance
by encouraging the perpetrator) to the commission of a crime by a subordinate, the
conduct of the superior may constitute a basis for liability under article 7(1).”'%*
Therefore, individual criminal responsibility seems to provide justifications
for the accountability of non-state actors for crimes such as genocide and crimes
against humanity, that are committed in situations of violence not falling within
the threshold of armed conflict.

4.1.3. International Court of Justice
The IC]J has dealt with several important cases related to IHL. Maybe, for the pres-
ent purposes, the most well known is the Nicaragua case when the Court affirmed

1 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

G.A. Res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)],

entered into force June 26, 1987.

For a discussion regarding the position of non-state actors in international law see Christopher

Harding, Statist Assumptions, Normative Individualism and New Forms of Personality: Evolving a

Philosophy of International Law for the Twenty First Century, 1 Non-State Actors and International

Law 107 (2001).

192 Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2-T, Trial Chamber, (Feb. 26, 2001), para.
371; Prosecutor v. Krstic, Case No. IT-98-33-T, (Aug. 2, 2001), para. 605.

163 Prosecutor v. Milorad Krnojelac, Case No. IT-97-25-A, Appeals Chamber, (Sept. 17, 2003),

para. 84.

Prosecutor v. Kordic and Cerkez, supra note 162, para. 371.
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that the norms enumerated in Common Article 3 to the GC are declaratory of
substantive customary international law, and they constitute a minimum yardstick
for all types of armed conflict.'®

The 2006 Secretary-General report stresses the importance of the decisions taken
by the ICJ. In particular, it refers to the Advisory Opinion on the construction of a
wall in the occupied Palestinian territory by Israel,'*® and the case concerning the
armed activities in the territory of the Congo.'” In both cases the IC] addressed
the issue of the relationship between IHL and HRL. In the Advisory Opinion,
the Court said that “the protection offered by human rights conventions does
not cease in case of armed conflict.”’*® The two branches of law are still different
and may cover exclusive areas but there are rights that “may be matters of both
these branches of international law.”'® The Court also confirmed the extraterrito-
rial application of HRL “in respect of acts done by a State in the exercise of its
jurisdiction outside its own territory” particularly in occupied territories.'”® In the
case concerning armed activities in the territory of the Congo, the ICJ confirmed
its position on the relationship between IHL and HRL referring to the Advisory
Opinion."”! The Court also considered that

the acts committed by the [Uganda People’s Defence Forces (UPDF)] and officers
and soldiers of the UPDF are in clear violation of the obligations under the Hague
Regulations of 1907, articles 25, 27 and 28, as well as articles 43, 46 and 47 with
regard to obligations of an occupying Power. These obligations are binding on the
Parties as customary international law.'”?

The Court also made reference to rules of both IHL and HRL stating that:

Uganda also violated the following provisions of the international humanitarian law
and international human rights law instruments, to which both Uganda and the
Democratic Republic of the Congo are parties: Fourth Geneva Convention, articles
27 and 32 and well as article 53 with regard to obligations of an occupying Power;
International Covenant on Civil and Political Rights, articles 6, paragraph 1, and 7;
First Protocol Additional to the Geneva Conventions of 12 August 1949, articles 48,
51, 52,57, 58 and 75, paragraphs 1 and 2; African Charter on Human and Peoples’
Rights, articles 4 and 5; Convention on the Rights of the Child, article 38, paragraphs

19 Nicaragua Case, supra note 72, para. 218. See also Theodor Meron, The Geneva Conventions as

Customary Law, 81 Am. J. Inc1 L. 348-370 (1987); U.S. Supreme Court, Hamdan v. Rumsfeld,
Secretary of Defense, et al., 6672, 548 U.S. ____ (2006).

166 Wall Advisory Opinion, supra note 130, para. 163, (3) lit. A.

167 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the

Congo v. Uganda), Judgment (Dec. 19, 2005), I.C.J. Rep. 2005.

Wall Advisory Opinion, supra note 130, para. 106.

16 14

70 Jd. paras 107-113.

71 Nicaragua Case, supra note 72, para. 216.

72 Id., para. 219.
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2 and 3; Optional protocol to the Convention on the Rights of the Child, articles 1,
2, 3, paragraph 3, articles 4, 5 and 6.7

This led the Court to affirm that

Uganda is internationally responsible for violations of international human rights law
and international humanitarian law committed by the UPDF and by its members in
the territory of the DRC and for failing to comply with its obligations as an occupy-
ing Power in Tturi."*

The Court did not consider the two sets of rules of IHL and HRL in separate way,
but identified the rules applicable in the occupied territories using both IHL and
HRL. In his separate opinion, Judge Simma considered that “at least the core of the
obligations deriving from the rules of international humanitarian law and human
rights law are valid erga omnes.” That means they are the concern of all states and
can be applied to any state.'”

4.1.4. ICRC Study on Customary Law
One of the most important recent contributions to the clarification of rules
applicable in situation of armed conflict is the study developed by the ICRC'
concerning the development of the rules of customary international law applying in
both international and non-international armed conflict."”” The scope of the study
was “to overcome some of the problems related to the application of international
humanitarian treaty law.”"”® Due to the fact that treaties apply only to states that
have ratified them, and due to the limited regulation of non-international armed
conflicts in IHL treaties, the study identified rules of general customary law that can
be applied to all states, and to all parties to either international or non-international
armed conflict. Also, a major outcome of the study is that the clarification of rules
through state practice helps the interpretation of existing treaty law.'”

It is not possible here to analyze the work of the ICRC. What is relevant for the
purpose of identifying common rules of IHL and HRL is that

173 Id., para. 219.

174 Id., para. 220.

175 1.C.J., Barcelona Traction Case, IC] Reports (1970) 3, para. 3; Maurizio Ragazzi, The Concept
of International Obligations Erga Omnes (2000); Christian J. Tams, Enforcing Obligations Erga
Omnes in International Law (2005).

176 During the 26th International Conference of the Red Cross and Red Crescent Movement,
(December 1995), the ICRC was requested to prepare a report on customary rules of IHL,
applicable in international and non-international armed conflicts.

77 CIHL, supra note 77.

178 Jean-Marie Henckaerts, Study of Customary International Law: A Contribution to the Understanding
and Respect for the Rule of Law in Armed Conflict, 87 Int]l Rev. Red Cross 177, 175-212 (2005)
[hereinafter Henckaerts].

7" CIHL, supra note 77, at x, xxviii—xxx.
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human rights law has been included in order to support, strengthen and clarify
analogous principles of international humanitarian law. In addition, while they
remain separate branches of international law, human rights law and international
humanitarian law have directly influenced each other, and continue to do so, and
this for mainly three reasons.'®

The three reasons provided are on the one end “an assessment of conformity with
human rights law at times involves a determination of respect for or breach of
international humanitarian law”'®!
other end “international humanitarian law contains concepts the interpretation of
which needs to include a reference to human rights law”'®* as in the definition of a
regularly constituted court and the judicial guarantees. Secondly, HRL provisions
are included in IHL treaties and IHL rules are found in modern HRL treaties.
Thirdly, states and international organizations tend to scrutinize “the behaviour of
States during armed conflict in the light of human rights law.”'*

The importance of the study for the purpose of clarification of FSH is that in
Chapter 32 itidentifies customary rules of both IHL and HRL that should apply in
non-international armed conflict. Based on the fact that HRL applies at all times,
the study takes into consideration HRL provisions as they contribute to define
guarantees that apply also in states of emergency in a more detailed way than the
basic provisions provided by the 1977 Additional Protocol II, and “has thus filled
important gaps in the regulation of internal conflicts.”*®* The study provides a list
of 18 fundamental guarantees that

as in the case of states of emergency; on the

apply to all civilians in the power of a party to the conflictand who do not take a direct
part in hostilities, as well as to all persons who are hors de combat. . . these fundamental
guarantees are overarching rules that apply to all persons.'®

The guarantees include humane treatment, non-discrimination, prohibition of
murder, of torture, inhuman and degrading treatment, prohibition of corporal
punishment, mutilation, medical or scientific experiments, rape and other forms
of sexual violence, slavery and slave trade, uncompensated or abusive forced labor,
taking of hostages, use of human shields, enforced disappearance, arbitrary depri-
vation of liberty, right to a fair trial and prohibition of conviction without trial,
non-retroactivity of criminal offences, principle of individual criminal responsibility,

180 T4, at xxxi.

181 ]d

182 ]d

183 ]d.

18 U.N. Doc. E/CN.4/2006/87, supra note 109, p. 6, para. 12. See Louise Doswald-Beck, Filling the
Protection Gap: Fundamental Standards of Humanity and the Relevance of Customary International
Humanitarian Law, Respect: The Human Rights Newsletter, 4 (June 6, 2005); Henckaerts,
supra note 178.

185 CIHL, supra note 77, Vol. 1, at 299.
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prohibition of collective punishment, respect for convictions and religious practices
of civilians and persons hors de combat, respect for family life.'¢

Finally, a particularly positive outcome of identifying rules under IHL is their
applicability to non-state actors involved in an armed conflict. In fact, it is generally
accepted that HRL is binding on states only, while IHL binds both governments
and armed opposition groups,'®” despite not being party to the relevant treaties,
on the basis of general customary law, general principles of IHL, and treaty law.'®®
From the point of view of the implementation and definition of obligations of
rules in non-international conflicts this is a very important element that neverthe-
less needs further analysis and implementation to clarify the legal obligations of
non-state actors.

4.1.5. Other Developments in International Law

Parallel to the mentioned developments in international law, it is also relevant
to mention other important contributions by different bodies and practice that
support the international effort in identifying FSH. In this section some of these
contributions are provided.

The Human Rights Committee'® is the body in charge of the supervision of the
ICCPR. Italso contributes to the clarification of HRL through its general comments
to specific articles of the ICCPR. Two general comments, adopted in 2001 and
2004 respectively, are particularly relevant in this context: General Comment No.
29 on Article 4" and General Comment No. 31 on Article 2."! General Comment
No. 29 is relevant as it deals with states of emergency, one of the possible situations
where IHL and HRL find sometimes difficult application. The Comment refers to
the ICC Statute, and the definition of crimes against humanity, as an important
tool for the interpretation of Article 4 ICCPR. Furthermore, it makes reference to
the obligations of states under IHL,"* which cannot be violated under a state of
emergency. General Comment No. 31 on obligations of states under the ICCPR
confirms that

186 J4.299-379.

187 See Christian Tomuschat, The Applicability of Human Rights Law to Insurgent Movements, in Crisis
Management and Humanitarian Protection, in Fischer, supra note 157.

188 See Sandesh Sivakumaran, Binding Armed Opposition Groups, 55 Intl & Comp. L.Q. 369
(20006).

'8 On the Human Rights Committee see generally McGoldrick, supra note 65.

0 See supra note 60.

¥ U.N. Human Rights Committee, General Comment No. 31, The Nature of the General Legal
Obligation Imposed on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13
(May 26, 2004).

Y2 See supra note 60, paras. 3,9, 11, 16.
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the Covenant applies also in situations of armed conflict to which the rules of interna-
tional humanitarian law are applicable. While, in respect of certain Covenant rights,
more specific rules of international humanitarian law may be specially relevant for the
purposes of the interpretation of Covenant rights, both spheres of law are comple-
mentary, not mutually exclusive.'”?

The International Law Commission adopted in its fifty-third session, at second
reading, the Draft Articles on Responsibility of States (ILC Articles)."”* These
articles are considered an authoritative reference in international law in the area of
state responsibility, and clarify the international responsibility of states for unlaw-
ful acts under international law."” It should be noted that due to the fact that the
ILC Articles refer to the responsibility of states, “[t]he topic of the international
responsibility of unsuccessful insurrectional or other movements. .. falls outside
the scope of the present Articles, which are concerned only with the responsibility
of States.”"*

For the purpose of identifying FSH, the ILC Articles provide several important
elements.”” In particular, the ILC Articles are relevant to clarify the obligations
of states under both IHL and HRL. Circumstances that preclude wrongfulness
listed in Part One, chapter V ILC Articles do not justify or excuse a breach of a
state’s obligation under a peremptory rule.'”® Peremptory rules, also defined as jus
cogens, include the prohibition of aggression, IHL and HRL such as “genocide,
slavery, racial discrimination, crimes against humanity and torture, and the right
to self-determination.””” Also, Part Two, chapter 111, deals with serious breaches
of obligations under peremptory norms of general international law, and the rule
that all states are entitled to invoke responsibility for breaches of obligations to the

193 See supra note 191, para. 11.

194 Articles on the Responsibility of States for Internationally Wrongful Acts, adopted by the ILC
on Aug. 10, 2001, Report of the International Law Commission on the work of its fifty-third
session, Official Records of the General Assembly, Fifty-Sixth session, Supplement No. 10,
U.N. Doc. A/56/10, chapter IV, section E. See also Draft Articles on Responsibility of States
for Internationally Wrongful Acts with Commentaries (2001), Yearbook of the International
Law Commission (2001) [hereinafter Draft Articles]. On state reponsibility see James Crawford,
The International Law Commission’s Articles on State Responsibility; Introduction, Text and
Commentaries (2002); James Crawford and Simon Olleson, 7he Continuing Debate on a UN
Convention on State Responsibility, 54 Incl & Comp. L. Q. 959 (2005).

ILC Articles, /d., Draft Article 1 states: “Every internationally wrongful act of a State entails the
international responsibility of that State.”

Draft Articles, supra note 194, Commentary to Article 10, para. 16.

19

S

196

7 Due to the limitations of this work, this issue is mentioned in very general terms here. For a more

detailed analysis, see U.N. Doc. E/CN.4.2002/103, supra note 109, paras 16-24.

198 See Robert Kolb, The Formal Source of Tus Cogens in Public International Law, 53 Zeitchrift fiir
Offentliches Recht 69 (1998).

199 Draft Articles, supra note 194, Commentary to Article 26, para. 5.
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international community as a whole, the so-called obligations erga omnes.*® They
include, apart from the obligations already mentioned before, the prohibition of
torture as defined in the Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, and the basic rules of IHL defined by the
ICJ “intrasgressible” in character.””! As a consequence of international responsibil-
ity, injured states have the right to take countermeasures.””> But this right is not
unqualified, as Article 50 ILC Articles mentions obligations that “are sacrosanct”
and include HRL and IHL prohibiting reprisals. In its commentary, the ILC used
decisions by international tribunals, legal doctrine and practice of international
bodies, in particular General Comment No. 8 of the Committee on Economic,
Social and Cultural Rights for the consequences of economic sanctions on the
civilian population, and in particular on children.**

Concerning international protection of children, it should be noticed that the
1989 Convention on the Rights of the Child,*** and its 2002 Optional Protocol,*”
both HRL treaties, include provisions concerning the recruitment of children in
armed conflict. In 2002 the U.N. Secretary-General called parties to conflicts to
apply norms and standards protecting the recruitment and use of children in armed
conflict, and provided a list of parties to conflicts, including governments and non-
state actors that do not comply with international standards.?*® The U.N. Security
Council adopted Resolution 1460 (2003) supporting the Secretary-General’s
report. This example shows the interrelationship between IHL and HRL and how
the two areas of law are mutually influenced and can be applied for the protection
of persons involved in situations of conflict.

Apart from the mentioned developments, other issues contribute to the improve-
ment and corroboration of FSH. They include, for instance, the wider ratifica-
tion of IHL and HRL international treaties. The adoption of rules and codes of
conduct for specific categories of people or for specific circumstances, such as the

200 See supra note 175.

Advisory Opinion on Nuclear Weapons, supra note 38, para. 79; Draft Articles, supra note 194,
Commentary to Article 40, para. 5.

See Nigel White & Ademola Abass, Countermeasures and Sanctions, in International Law (Malcom
D. Evans ed., 2d ed., 20006).

Draft Articles, supra note 194, Commentary to Article 50, para. 7.

24 Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49)
at 167, U.N. Doc. A/44/49 (1989), entered into force Sept. 2, 1990.

Optional Protocol to the Convention on the Rights of the Child on the involvement of children
in armed conflicts, G.A. Res. 54/263, Annex I, 54 U.N. GAOR Supp. (No. 49) at 7, U.N. Doc.
A/54/49, Vol. 111 (2000), entered into force Feb. 12, 2002.

Secretary-General, Report of the Secretary-General on Children and Armed Conflict, U.N. Doc.
$/2002/1299 (Nov. 26, 2002).
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case of the 1979 Code of Conduct for Law Enforcement Officials,?”” the 1989
Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary
and Summary Executions,**® and the 1990 Basic Principles on the Use of Force
and Firearms.?”

The dissemination of both IHL and HRL to the armed forces, as part of their
training, and also to the general public, could improve their applicability. The
conclusion of agreements at field level between humanitarian agencies, states, and
non-state entities,”’° may implement the application of fundamental rules by all
parties involved in the conflict. An interesting example is the case of agreements
promoted by the humanitarian organization Geneva Call that provides a mechanism
for the involvement of non-state actors in the application of the anti-personnel
mine ban treaty.’'' As non state-actors cannot sign nor accede the treaty, they
signed a “Deed of Commitment for Adherence to a Total Ban on Anti-Personnel
Mines and for Cooperation in Mine Action” (DoC).*"? The “DoC holds non-state
actors accountable to an anti-personnel mine ban and provides a platform for other
humanitarian commitments.”*"

207 Code of Conduct for Law Enforcement Officials, U.N. G.A. Res. 34/169, annex, 34 U.N. GAOR
Supp. (No. 46) at 186, U.N. Doc. A/34/46 (1979).

Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary
Executions, E.S.C. Res. 1989/65, annex, 1989 U.N. ESCOR Supp. (No. 1) at 52, U.N. Doc.
E/1989/89 (1989).

See supra note 81.

For example, the Standards of Accountability to the Community and Beneficiaries for all Humani-
tarian and Development Workers in Sierra Leone, concluded in May 2002, and an Agreement on
the Distribution of Humanitarian Aid and Assistance in Liberia, concluded on August 17, 2003
between the government of Liberia, Liberians United for Reconciliation and Democracy (LURD),
the Movement for Democracy in Liberia (MODEL), ECOWAS, the United Nations and the
African Union. On non-state armed groups humanitarian engagement see generally Max Glaser,
Humanitarian Engagement with Non-State Armed Actors: The Parameters of Negotiated Access,
HPN Network Paper No. 51 (2005), available arwww.odihpn.org/documents/networkpaper051.
pdf (last visited April 5, 2007); on Liberia see U.N. ECOSOC, Commission on Human Rights,
Preliminary Report of the Independent Expert, Charlotte Abaka, U.N. Doc. E/CN.4/2004/113
(Feb. 16, 2004).

Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel
Mines and on Their Distruction, 36 I.L.M. (1997) 1507.

Geneva Call, Deed of Commitment under Geneva Call for Adherence to a Total Ban on Anti-
Personnel Mines and for Cooperation in Mine Action, available at www.genevacall.org/about/
testi-mission/gc-deed-of-commitment.pdf (last visited June 21, 2007).
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5. Defining Fundamental Standards of Humanity

In the U.N. reports, the Secretary-General has identified the problems we have
briefly indicated. There is usually a risk when a conflict starts to define its nature
under international law. It is clearly stated that “to avoid lengthy debates on the
definition of armed conflicts, the threshold of applicability of humanitarian law,
and the legality under international law of derogations from human rights obliga-
tions™*'* new approaches are necessary. To this end, the report suggests that “the
fundamental standards of humanity be applicable at all times, in all circumstances
and to all parties.”*”® However, this is still not an undisputed rule in international
law.

5.1. The Nature of the Standards

States have presented comments on the legal nature of those rules affirmed in
the Turku Declaration (Declaration) and those that are identified in the reports.
There is a general assumption that there are enough rules but that there is also a
gap between the law and the reality. Some states consider that the Declaration, as a
non-binding instrument, is a weaker tool compared with legally binding instruments
of international law.?'® Other states, such as Croatia, are prepared to support the
“elaboration of an international instrument devoted to the protection of minimum
core of inalienable rights.”?'” The possibility is to adopt either a soft-law or a hard-
law instrument that could “fill certain lacunae existing in the field of application
of international human rights and humanitarian law standards in cases of internal
disturbances and riots.”*'® It is still difficult at this stage to clarify the legal nature
of the FSH. In the concluding part some considerations will be provided on the
nature of the rules, putting a particular emphasis on the legal problems that may
arise when trying to fill the gap between IHL and HRL. Customary rules under
IHL identified by the ICRC Study should be included.

5.2. List of Standards

The U.N. reports do not offer lists of standards and rules. In 1998, when the first
U.N. report was released, it was said that it would be “premature” to provide
a list.?”” The content of the Turku Declaration raised the interest of states, but
some comments made a clear reference to the need of elaborating on the Martens

214 U.N. Doc. E/CN.4/1999/92, supra note 103, para. 3.

25 Id. para. 3.

216 U.N. Doc. E/CN.4/1998/87/Add.1, supra note 100, para. 6 (Canada).
27 Id. para. 52.

8 Id. para. 52.

29 U.N. Doc. E/CN.4/1998/87, supra note 62, para. 97.
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Clause, as the clause was considered to be still vague. The goal of identifying the
standards would include the definition “of more detailed and precise standards
aiming at their proper implementation in the field.”** Just to give an idea of the
basic problems a list of issues to be addressed is given by the U.N. initial report
on the basis of the rights and situations which should be addressed. The list is of
course not exhaustive, as it is opened to incorporate new development in interna-
tional law. The list includes abuses such as: deprivation of the right to life; torture
and cruel, inhuman or degrading treatment; freedom of movement; the rights of
the child; women’s human rights; arbitrary deprivation of liberty and due process;
and protection of civilian population. Specific rights that are already considered
non-derogable under HRL are added, such as the prohibition of discrimination;
the prohibition of servitude and slavery; the non-retroactivity of criminal law; the
right of recognition as a person before the law; and the right to freedom of thought,
conscience, and religion.**!

The content of customary rules under IHL, already mentioned before, should
be considered. Furthermore, the two customary law principles on the means and
methods of warfare should be applicable. They provide that:

— the use of means and methods of warfare which are of a nature to cause superflu-
ous injury or unnecessary suffering is prohibited,”* and
— the use of weapons which are by nature indiscriminate is prohibited.*”

These guarantees should aim at the protection of the civilian population and the
protection of persons hors de combat.** It is also stressed by the U.N. report that
the standards “would need to be stated in a way that was specific enough to be

meaningful in actual situations, and yet at the same time be clear and understand-
able.”??

5.3. The Field of Application Ratione Temporis

There is a general consensus of the states to consider the application of the standards
“in all situations and at all times.”?* In general, states envisage the application of
the standards to emergency situations and make reference to their national law

220 U.N. Doc. E/CN.4/1998/87/Add.1, supra note 100, para. 57 (Croatia).

21 U.N. Doc. E/CN.4/1999/92, supra note 103, para. 17.

22 CIHL, supra note 77, Rule 70, 237.

22 I4. Rule 71, 244.

24 U.N. Doc. E/CN.4/1998/87/Add.1, supra note 100, para. 56 (Croatia). Common Article 3 of the
1949 GC mentions “members of armed forces who have laid down their arms and those placed
hors de combat by sickness, wounds, detention, or any other cause.”

2 U.N. Doc. E/CN.4/1998/87, supra note 62, para. 98.

26 U.N. Doc. E/CN.4/1998/87/Add.1, supra note 100, para. 89 (Norway).
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regulating those situations.””” Some positions agree with the fact that the standards
should be applied “to everybody in every situation.”*** This should avoid the prob-
lem of qualification of the conflict determining the application of human rights or
humanitarian law and “constitute a safety net independent of any assertion that a
particular conflict is below the threshold of international humanitarian law trea-
ties.”**” The distinction between international and non-international armed conflict
was already avoided when defining the rules of IHL applicable by U.N. peace-
keeping forces.”” The ICC Statute maintains the distinction between international
and non-international armed conflict, but it defines war crimes committed in all
situations of armed conflict.”' The ICRC study on customary law in the analysis of
rules provides the distinction between international and non-international armed
conflict, but in chapter 32, dealing with Fundamental Guarantees, including HRL,
defines rules that apply in both types of conflict.

This trend has been confirmed by the ICTY which affirmed that “an armed
conflict exists whenever there is a resort to armed force between states or protracted
armed violence between governmental authorities and organized armed groups or
between such groups within a state.”** The problematic differentiation and thresh-
old to identify non-international armed conflict and situations of internal violence
and civil unrest which fall below the application of IHL has also been addressed by
the ICTY in the Celebici case in which the Court held that the emphasis should be
on the protracted extent of the armed violence and the organization of the parties
involved.” In the 7adic case the ICTY considered both the minimum intensity
of the conflict and the organization of the parties as fundamental criteria for the
existence of the internal armed conflict.?**
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7

Id. para. 4 (Botswana).

Id. para. 74 (Finland).

Id. para. 89 (Norway).
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5.4. The Field of Application Ratione Materiae

The types of conduct regulated in case of conflict and internal violence conform the
core of FSH. As already mentioned before, the idea is to protect people in situations
of violence. This was clearly stated in the Zadic case by the Appeals Chamber:

Why protect civilians from belligerent violence, or even ban rape, torture or other
wanton destruction of hospitals, churches, museums or private property, as well
as proscribe weapons causing unnecessary suffering when two sovereign States are
engaged in war, and yet refrain from enacting the same bans or providing the same
protection when armed violence has erupted ‘only’” within the territory of a sovereign
State? If intenrnational law, while of course duly safeguarding the legitimate interest
of States, must gradually turn to the protection of human beings, it is only natural

that the aforementioned dichotomy should gradually lose its weight.?

Elaborating on the Nicaragua case,” that defined Common Article 3 to the GCs
as a minimum set of rules for all types of armed conflict,”” the ICTY has con-
firmed the existence and applicability of a common corpus of IHL regardless of
the characterization of the conflict,”*® adding certain rules on means and methods
of warfare, especially the ban on the use of chemical weapons and perfidious
methods of warfare; and protection of certain objects such as cultural property.?*
It also considered that the general essence of rules and principles applicable to
international armed conflicts extend to internal armed conflict.**® This means that
“(i) only a number of rules and principles governing international armed conflicts
have gradually been extended to apply to internal conflicts; and (ii) this extension
has not taken place in the form of a full and mechanical transplant of those rules

to internal conflicts.”**!

5.5. The Field of Application Ratione Personae

As mentioned before, there is a problem concerning the individuation of the sub-
jects who should be bound by the standards under consideration. There seem to be
no doubt on the application of the standards by state agents. There are problems

5 Tadic, supra note 154, para. 97.

6 Nicaragua Case, supra note 72, para. 218

%7 Tadic, supra note 154, para. 102: “these rules reflect ‘elementary considerations of humanity’
applicable under customary international law to any armed conflict, whether it is of an internal
or international character.”

238 Prosecutor v. Martic, Case No. IT-95-11-R61, Review of the Indictment Persuant to Rule 61,
(Mar. 8, 1996) [hereinafter Martic].

#9 Tadic, supra note 154, paras 96—127; Martic, supra note 238, paras 10-18.

240 Tadic, supra note 154, para. 126.

21 Id. para. 126.
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concerning the application of the same standards by non-state actors. To this end,
it is interesting to note the fact that the Commission on Human Rights in its
Resolution 1999/65 stated that the principles under consideration should govern
“the behaviour of all persons, groups and public authorities.” This means that the
rules are applicable not only to states but also to other parties, and individuals as
well. This seems to be the rule under international criminal law where the trends
towards individual criminal responsibility are very clear. But still, under HRL
states are the main subjects accountable for atrocities for violations of human
rights, while under IHL all parties to the conflict have the responsibility for the
application of IHL rules.

6. Conclusion

Several relevant issues arise from the legal point of view concerning the possible
result of the work started by the United Nations on FSH. The definition of standards
is under way. U.N. reports try to identify and keep a record of the main rules and
principles that should be applicable in all situations of violence. They include the
non-derogable rights under HRL, but also rules that have been identified by the
ICRC Study on IHL customary law and relevant case-law by international tribunals
and courts. Other rules on the conduct of state officials** and rules on the means
and methods of warfare, and the limitations on the use of weapons would also be
a relevant issue to be considered.*

There is not a clear definition of the final outcome of the study on FSH once
they are identified by the United Nations. The Commission on Human Rights has
not taken any decision on this issue. Statements by the Commission on Human
Rights only addressed the “desirability of identifying principles.” Since the creation
of the Human Rights Council, which will discuss issues previously dealt before
by the CHR, including the U.N. reports on FSH, there has not been any further
development. The main question is whether, once and if the principles are identi-
fied, they would become a new legal instrument, a declaration, or a training tool,
but also if it may be desirable to have a codified system of FSH.

If a new international instrument is negotiated, then new standards and clearer
rules applicable in all situations should be identified. If a declaration will be adopted,
possibly by the U.N. General Assembly, it could include new developments but

2 For instance, other useful instruments in defining standards could be documents such as the Code
of Conduct for Law Enforcement Officials, supra note 207, and the Basic Principles on the Use
of Force and Firearms by Law Enforcement Officials, supra note 81.

245 See generally David A. Koplow, Non-Lethal Weapons: The Law and Policy of Revolutionary
Technologies for the Military and Law Enforcement (2006).
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also restatements of the law and legal principles. If the United Nations and the
international community have started working on this topic, it is due to the fact
that, in many cases, international law does not provide adequate protection, not
because there are not enough rules, but because the distinction between IHL and
HRL still leaves the gaps in the legal regulation of situations of violence.

Suggestions provided by the U.N. reports are mainly toward the adoption of
practical oriented outcomes that should strengthen the protection of victims of
internal violence. FSH should fulfill the following purposes:

— Make clear the necessary clarifications and further elaboration of the law, and
if they are required.

— Formulate a restatement that should reduce or prevent violations of the law.

— Give a practical educational tool both for training of members of the armed
forces and for humanitarian workers acting in conflict areas.

At the same time, some potentially negative outcomes are envisaged:

— 'The risk of limiting the standards already achieved.
— The high political influence on many issues related to this topic.

The three options are all feasible. From the theoretical point of view, it may be rel-
evant to clarify the fundamental rules applicable in times of violence. International
rules are quite well defined, buc still the problems of applicability of rules in cases
that are considered short of war, such as humanitarian missions, peace-keeping
operation and international policing actions should be better identified. Internal
conflicts and situations of violence that fall below the threshold defined by the four
GCs and related protocols should also be identified. And the legal position, rights
and obligations of actors in the different types of situations need clarification. The
risk of codification of the rules is that it might take a long time, and also the pos-
sibility of limiting the applicability of new rules that might be applicable in such
an evolving and fluid situation.

It is important to keep in mind that the U.N. Secretary-General’s reports make
a constant reference to the two sets of norms of IHL and HRL. The research of
common rules to both bodies of law is considered a fundamental methodology in
identifying FSH. The specificity of IHL and HRL is not underestimated, but it
is suggested that “in situations of internal violence — where there is considerable
overlap and complementarity — this distinctness can be counter-productive.”**

But still it is quite clear that despite the key trends identified in international
law, the two sets of rule are not easily interchangeable. For instance, under IHL the
use of lethal force, including collateral damages, is allowed with certain limitations,

24 I4. para. 99.
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but under HRL the right to life allows very limited exceptions.?* Scholars do not
agree on the level of integration, separation and priority, and applicability of the
two branches of international law, and states are not always keen on applying basic
rules for the protection of victims in conflict situations. Due to the actual problems
of inefficient performance of the two separate sets of rights and inherent duties, a
possibility of convergence or at least a form of “co-operation,” as outlined in this
chapter, is envisaged to achieve a better protection for the victims of violence.
This integration is foreseen — and seems to be endorsed — by the 1999 U.N. report
when it states that “[t]here is no reason why certain acts which may be unlawful
in normal times and in situations of internal armed conflict should be lawful in
situations of internal violence.”*

Itis a challenging task to clarify the forms of this interaction between two funda-
mental branches of international law. This development would be of course welcome,
as it would give a clearer understanding of legal obligations for all actors involved
in situations of violence and better protection of potential victims of violence.

It is significant that through the United Nations, the international community
started addressing the legal implications related to situations of violence, in par-
ticular intra-state violence. This is one of the most important areas of concern for
the protection of fundamental rights of millions of people around the world. At the
beginning of the 21st century, after four centuries from the structuring of modern
international law, legal rules and principles in the international system show the
tension between a state-centered regime and the protection of fundamental rights
of all human beings. This issue shows the difficult relationship between the recently
broadly defined human security*”” and the interest of states.**® As professor Meron
suggests, it is possible to identify a trend towards “the humanization of interna-
tional law;” taking into account the influence of rules and principles developed by
both IHL and HRL.** As the work started by the United Nations is still ongoing,
it is not possible to provide a concluding statement on the matter. Nevertheless,
international legal developments are relevant to show a trend in this area of law.
Further legal analysis is needed to clarify the conundrum related to the legal defini-
tion of FSH. It will be also appropriate to see how states and other actors within
the international community would further react to the definition of common
rules applicable to all situations of violence, before addressing the practical issues
concerning the application of the rules under consideration.

5 On this issue see Louise Doswald-Beck, 7he Right to Life in Armed Conflict: Does International
Humanitarian Law Provide the Answer?, 88 Int'l Rev. Red Cross 881 (2006).

24 U.N. Doc. E/CN.4/1999/92, supra note 103, para. 25.

247 Commission on Human Security, Human Security Now (2003).

28 See Astri Suhrke, Human Security and the Interests of States, 30 Security Dialogue 265 (1999);
Marco Odello, sAmenazas para la seguridad o amenazas para los individuos? El derecho internacional
y los desafios para la seguridad internacional, in Ibdfez, supra note 7.

2 See Meron 2006, supra note 71, Introduction.



Chapter 11

End Justifies the Means? - Post 9/11 Contempt

for Humane Treatment

Agnieszka Jachec-Neale™

1. Introduction

In 1928 Supreme Court Justice Louise D. Brandeis warned:

Decency, security, and liberty alike demand that government officials shall be subjected
to the same rules of conduct that are commands to the citizen. In a government of
laws, existence of the government will be imperilled if it fails to observe the law scru-
pulously. Our government is the potent, the omnipresent teacher. For good or for ill,
it teaches the whole people by its example. Crime is contagious.!

Nearly eighty years after, one wonders how deeply relevant are those words in
the context of the United States led “global war on terror.” Many Americans and
foreigners alike are perplexed, if not outraged by the practices introduced and
implemented as a part of anti-terrorism measures aftermath the September 11,
2001 terrorist attacks. Sadly, the US is not the only state that conducts its counter-
terrorist operations with sometimes subtle but persistent disregard of international
legal standards and a respect for the human dignity, considered only an awkward
impediment in the war against terrorists, where security is the overriding factor.
From the accounts of the widespread practice of arbitrary arrests all over the
world, the approved and systematic use of torture either directly or by proxy, the use
of inhumane detention conditions as a part of the “non-cooperation” punishments
for detainees, accounts of humiliation and de-dignifying treatment of prisoners
including desecrations of religious symbols to the five-year or longer incarcerations
without any or appropriate judicial oversight, not to mention learning about charges,
getting a lawyer or getting a trial for that matter — we faced the whole spectrum of

* Agnieszka Jachec-Neale is currently a doctoral student at the University of Essex (UK). She also
teaches at the Centre for International Studies and Diplomacy at SOAS (London, UK). Her lat-
est professional engagement was with the British Institute of International and Comparative Law
(London, UK), where she served as Research Fellow for over two years.

! Olmstead v. U.S., Dissenting Opinion, 277 U.S. 438 ( June 4, 1928), 485.
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violations of international standards. Even rough estimations of “war on terror”
detainees indicate that as many as 70,000 persons® could be imprisoned all over
the world, including children and women and it is very likely they all experienced
some of these practices at some point of time. These estimations can only be rough
as the U.S. and other states’ authorities have failed to inform the public on exactly
how many detainees they keep in custody, whether in Afghanistan, in Iraq, or in
the various states all over the world.

Traditionally, the counter-terrorism measures adopted by the states, interna-
tionally or nationally, were positioned in the law enforcement domain, where
the dominating legal framework was that of human rights standards. Even if in
numerous cases, the scale and intensity of violence emanating from the terrorist
attacks might have reached a threshold of armed conflict (like in Chechnya or in the
Northern Ireland conflicts), it was only the U.S. government declaring a campaign
against the terrorist organizations and networks, like Al Qaeda in 2001, a first one
to regard this fight as an armed conflict. Although a disputed determination, this
view was subsequently recognized by the U.S. Supreme Court in the Hamdan
case.” The Justices, arguably, agreed with the government that the laws of armed
conflict were not only relevant in the war with Taliban authorities in Afghanistan
(a part which is rather uncontested) but also in an ongoing fight against Al Qaeda
and other terrorist organizations and networks.* The Court recognized this conflict
as non-international in character by relying on a literate reading of Article 3 in
conjunction with Article 2 common to all four 1949 Geneva Conventions.’ The
controversial reading of Article 3, thus far interpreted in a spiritand intention to be
applicable in the civil wars, colonial or religious conflicts; being now also relevant

2 Guantanamo and beyond: The Continuing Pursuit of Unchecked Executive Power, Amnesty

International, AMR/51/063/2005 (May 13, 2005), at 4-5.

3 Hamdan v. Rumsfeld548, U.S. 196, (June 29, 2006).

4 Id. at 69fF.

> Article 3 common to all four 1949 Geneva Conventions, see infra note 7. The Article in parts reads
as follows:
In the case of armed conflict not of an international character occurring in the territory of one of
the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum,
the following provisions:
(1) Persons taking no active part in the hostilities, including members of armed forces who have laid
down their arms and those placed ‘hors de combat’ by sickness, wounds, detention, or any other
cause, shall in all circumstances be treated humanely, without any adverse distinction founded on
race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. To this end, the
following acts are and shall remain prohibited at any time and in any place whatsoever with respect
to the above-mentioned persons:
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and
torture; ...
(c) outrages upon personal dignity, in particular humiliating and degrading treatment;’



Post 9/11 Contempt for Humane Treatment 59

to the global “war on terror” is further complicated by the sheer circumstances of
the Hamdan case, linking it directly to the 2001 conflict in Afghanistan. This was
however clearly an international armed conflict primarily against the Talibans, at
that time the governing authority in Afghanistan state, which happened to accept
the Al Qaeda presence and operations on and outside their soil.® The sole application
of common Article 3, instead of the full set of Geneva Conventions to this conflict
as a matter of treaty law and thus to all former Taliban supporters and subsequent
U.S. detainees seems rather troubling. Consequently, however this interpretation
indicated that at least the U.S. campaign is and will be considered in the context
of an ongoing armed conflict, where not only international and domestic human
rights rules but also more specifically international humanitarian law (IHL)” can
and should be applied to. Without going into a comprehensive analysis of the
Supreme Court’s argument, the judgment reiterated the continuous and uncondi-
tional minimum obligation to treat humanely all those who are no longer taking an
active partin the hostilities in all circumstances, whether ex-combatants or civilians,
including those who might have resorted to the acts of terror. At first, this appears
to be a well-intentioned and uncomplicated minimal requirement, yet the recent
hugely problematic implementation verified this theoretical assumption. Taking
the Hamdan ruling and the common Article 3 to all 1949 Geneva Conventions

¢ Following the literate method of interpretation, presumably, all acts and operations attributed to
the United States on the territory of any country in the world (since all the States are now party to
four 1949 Geneva Conventions) aimed at the suspected terrorists would be considered as a part of
an ongoing non international armed conflict with Al Qaeda specifically and against any terrorist
organization in general. Other interpretations assume the existence of a separate instance when
armed force is used and the situation can be qualified as an armed conflict. A further question
regards the position of third party/parties joining the US in this conflict, and whether they would
similarly consider themselves as a part of a perpetual armed conflict in the first place and if so, of
which type. Bearing in mind various treaty obligations, it is possible that the alternative approach
towards the “war on terror” results in a substantively enhanced protection of the persons caught
in the conflict.

~

IHL is used synonymously with the laws of armed conflict, which comprise of the rules relative to
the conduct of hostilities and the protection of victims, comprising of both treaty and the relevant
customary norms. The main legal sources in this field consist of four 1949 Geneva Conventions,
two of which will be referred to below as well as two Additional Protocols: Geneva Convention
Relative to the Treatment to Prisoners of War, Aug. 12, 1949, 75 U.N.T.S. 135, 136 [hereinafter
GC III] and Geneva Convention Relative to the Protection of Civilian Persons in Time of War,
Aug. 12, 1949, 75 UN.T.S. 287, 288 [hereinafter GC IV]; Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protections of Victims of International
Armed Conflicts, opened for signature Dec. 12, 1977, U.N. Doc. A/32/144, Annex I, 11, (1977),
reprinted in 16 1.L.M. 1391 (1977) [hereinafter AP IJ; and Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International
Armed Conflicts (June 8, 1977) [hereinafter AP II].
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as the base, this paper will examine some of the problems associated with the effec-
tive implementation of the essential safeguards considered the integral elements
of humane treatment, particularly the prohibition of torture and cruel, inhuman
and other degrading treatment in the context of counter-terrorism measures. This
paper is predominantly focused on the concept of humane treatment enshrined
therein, the analysis of which is placed in the context of the recent developments in
the field, including the reinterpretation of the prohibition of torture, the increased
use of interrogation methods short of torture or other forms of ill-treatment®
against suspected terrorist detainees, incommunicado and prolonged detention
and detention conditions amounting to torture. As a result, the intrinsic relation-
ship between IHL and human rights law is highlighted. Finally, consideration is
given to the governmental policies and the existing law, the latter requiring a mere
adherence and not re-adjustment in the ongoing campaign against the terrorists.
The paper concludes by indicating the continued need to uphold the protections
of individuals in all situations, including the fight against the terrorism through
the reassertion of the centrality of the principle of human dignity.

2. Counter-terrovism in the Framework of International Law

Terrorism — generated violence should be considered in two dimensions, both
interdependent and closely intertwined. First, it is necessary to distinguish between
the deliberate acts of violence employing unpredictable and usually indiscriminate
attacks against civilian population, including the authorities governing the state.
These may be committed in the name of political or ideological ends. Such attacks,
perceived as a direct threat to the security and stability of the state are usually met
with some sort of self-defense response from the respective government. These
responses may take various forms, depending on the intensity and the scale of the
disruption caused. The state’s reaction may too embody a predominantly violent
conduct, whether in the framework of the domestic law enforcement or in the shape
of more organized armed fighting, possibly including a complex military operations
as well as the terror — based measures. The more complicated operationally and
more intense and destructive in the impact the response is, the sooner we perceive
the whole situation as an ongoing armed conflict and the particular circumstances
then define the type of the conflict. If the original incidents were not met with a
substantively violent response, even though they may be seen as acts of aggression,
it would be difficult to frame them in an armed conflict context.

8 The expression “ill-treatment” or “other forms of ill-treatment” is used here interchangeably to
denominate cruel, inhuman or degrading treatment or punishment.
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The July 7, 2005 London bombings and its aftermath, for example, represent
specific and individual manifestations of terrorism which neither were responded
to in a framework of armed conflict, nor generated any extensively violent state-
imposed measures, with exception to the shooting of Jean Charles de Menezes on
July 22,2005.° Jean Charles was killed by unnamed police officers as a suspected ter-
rorist during a faulty antiterrorist raid in connection to the July 21, 2005 attempted
bombings in London, which followed the tragic events from July 7, 2005. One
of the most disputed aspects of this incident were the counterterrorist procedures
employed by the armed police when dealing with the suspect suicide bombers,
in particular the rules permitting ‘shoot to kill’ suspects in the cases, where it is
believed that the suspects are about to detonate explosives likely to result in mass
casualties among the civilian population.'® In fact, the new tactics in confronting
potential suicide bombers were already discussed in late 2001, followed by a set
of the guidelines under a code name “Operation Kratos,”"! introduced in 2003."2
Whilst still pending before the judicial authorities, it is worth recalling that this
case was not the first time; similar tactics to prevent planned terrorist attacks were
used by the British armed forces. In March 1988 in Gibraltar, members of the
Special Air Service Regiment (SAS), the special forces unit of the British Army,
shoot three Irish Republican Army operatives in an attempt to prevent them from
operating a detonation device. Neither of the operatives had any explosives or
detonators on them, although a timed car bomb linked to one of them was later
recovered in Spain. This counterterrorism action, known as Operation Flavius, was
subsequently scrutinized first during the jury inquest in Gibraltar and later by the
European Court of Human Rights. The Court found, by a majority of ten to nine
votes, that the killing of three IRA servicemen did not constitute a lawful use of
force which was no more than “absolutely necessary” in defence of the individuals
from unlawful violence as required by Article 22(a) of the European Convention

? A subsequent highly controversial inquiry (in one partsstill uncompleted) failed to implicate those
criminally responsible for shooting an innocent man. Consequently, the Crown Prosecution Ser-
vice (CPS) decided against pressing any charges due to insufficient evidence, which was uphold
by the High Court in December 2006. Instead, the CPS put forward charges under section 3 of
the Health and Safety at Work Act 1974 of failing to provide for the health, safety, and welfare
of Jean Charles de Menezes by the Office of the Commissioner of Police of the Metropolis. These
proceedings scheduled to begin in October 2007, can only result in a financial penalty.

10 Will Police now Shoot to Kill?, BBC News, July 22, 2005.

! Suicide Terrorism, Metropolitan Police Authority Report (13), Oct. 27, 2005, available at www.
mpa.gov.uk/committees/mpa/2005/051027/13.htm (last visited April 1, 2007).

12 Mer Adopred Secrer Shoot-ro-Kill Policy in the Face of @ New and Deadly Threat, Financial Times,
July 25, 2005.
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of Human Rights '* and by this infringing the victims’ right to life.'* Interestingly,
this determination was based not on the assessment of the onduct of the soldiers
who actually pulled the triggers (who were effectively exonerated based on obedi-
ence to the superior orders and their 7ens rea pointing to strong belief their actions
were absolutely necessary to order to prevent the danger of mass killing)"” but on
the number of shortcomings in the authorities’ organization and control over the
whole operation. In particular, the Court stated that “the failure of the authorities
to make sufficient allowances for the possibility that their intelligence assessments
might, in some respects at least, be erroneous” and that the soldiers automatic
resort to lethal force:

in this vital respect lacks the degree of caution in the use of firearms to be expected
from law enforcement personnel in a democratic society, even when dealing with
dangerous terrorist suspects, and stands in marked contrast to the standard of care
reflected in the instructions in the use of firearms by the police which had been drawn
to their attention and which emphasised the legal responsibilities of the individual
officer in the light of conditions prevailing at the moment of engagement."”

The remaining nine judges contested the majority judgment precisely on these
issues pointing out to the earlier findings of the then European Commission of
Human Rights and the results of the inquest which both found that force was used
lawfully. It was submitted that the Court asserted its position without a substantive
justification.'® Whether the Court’s application of the established facts in the light
oflegal requirements was correct and sufhiciently reasoned, the judgment revitalized
a very much generic and perpetual in the situations of counter-terrorism caveat:

On the one hand, they [the United Kingdom authorities] were required to have regard
to their duty to protect the lives of the people in Gibraltar including their own military
personnel and, on the other, to have minimum resort to the use of lethal force against
those suspected of posing this threat in the light of the obligations flowing from both
domestic and international law."

Alongside with a growing pressure on the states to effectively implement their duty
to suppress terrorism and to investigate and punish the terrorists, an increasing

'3 Convention for the Protection of Human Rights and Fundamental Freedoms [hereinafter ECHR],
Nov. 4, 1950, Council of Europe, European Treaty Series No. 5.

4 McCann and Others v. United Kingdom, Eur. Ct. Hum. H. R., Judgment (Sept. 27, 1995), A.324,
para. 213.

5 Id. para. 200.

16 I

7 Id. para. 212.

'8 Joint Dissenting Opinion of Judges Ryssdal, Bernhard, Thor Vilhjalmsson, Golcuklu, Palm,
Pekkanen, Sir John Freeland, Baka and Jambrek in McCann and Others v. United Kingdom,
supra note 14, para. 25.

19 McCann and Others v. United Kingdom, supra note 14, para. 192.
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concern involves a continued need to remain compliant with international and
domestic obligations, particularly in the field of human rights and IHL.?* Terrorism
and counterterrorism measures can occur in the context of three factual situations
(peacetime, an emergency threatening the security of the nation and an armed
conflict), which affect the varied application of international law and in particular
human rights norms. The normally full application of international human rights
law during peacetime can be restricted during an emergency threatening the secu-
rity and integrity of allowing the state to institute certain derogations. When the
violence triggers or occurs in the context of the armed conflict, the human rights
continue to apply parallel to the specific rules of IHL (whether restricted or not),
however subject to the lex specialis rule. This position already indicated by the Inter-
American Commission on Human Rights®' was confirmed by the International
Court of Justice (IC]) in its Advisory Opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, which stated:

that the protection offered by human rights conventions does not cease in case of
armed conflict, save through the effect of provisions for derogation of the kind to be
found in Article 4 of the International Covenant on Civil and Political Rights. As
regards the relationship between international humanitarian law and human rights
law, there are thus three possible situations: some rights may be exclusively matters
of international humanitarian law; others may be exclusively matters of human rights
law; yet others may be matters of both these branches of international law. In order
to answer the question put to it, the Court will have to take into consideration both
these branches of international law, namely human rights law and, as lex specialis,
international humanitarian law.??

It should be noted that the sheer operation of terrorism in any situation does
not affect the application of the particular normative framework, when the
otherwise necessary conditions for such application are present.” Nonetheless,
the involvement in the terrorist activity may bear on the legal status and the

2 See, e.g., U.N. Security Council [hereinafter S.C.] Res. 1456 (2003) and the reports of S.C.
Counter-Terrorism Committee, the reports of the U.N. Independent Expert on the protection
of human rights and fundamental freedoms while countering terrorism as well as the numerous
multilateral treaties adopted on regional and international level, review of which is beyond this
paper.

1 See, Terrorism and Human Rights, Inter-American Commission on Human Rights, Report (Oct.
22, 2002), Organisation of American States, OEA/Sr.L/V/I1.116, Doc. 5 rev. 1 corr., paras 29,
61 [hereinafter: IACHR Report] and also Inter-American Court of Human Rights Judgment in
Abella (Argentina), Case No. 11.137, Report No. 5/97 and Annual Report of the IACHR, 1997,
paras 158-159, 161.

22 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion (July 9, 2004), 2004 I.C.J. Rep. 163, para. 106.

# JACHR Report, supra note 21, para. 19.



64 Agnieszka Jachec-Neale

treatment of the persons suspected of such criminal activity, particularly in the
course of hostilities.

1.1. Peacetime and the Emergencies

Resorting to terrorism is widely condemned as an unlawful criminal activity. The
intention behind terrorist activity is to target the very essence of human being,
human life. Even just the mere threat of mass killings can cause widespread psy-
chological anxiety, not to mention the post-event trauma suffered by the victims,
witnesses and all those who were in some way affected. Terrorist attacks resulting
in any human casualties should be regarded as violations of human rights, possibly
crimes against humanity when the legal requirements are satisfied.

Iniuria non excusat iniuriam, lawlessness does not justify lawlessness. The counter-
terrorism measures must comply with all the domestic or international legal
standards.

The absolute necessity to ensure compliance in accordance to human rights,
IHL or refugee laws has been repeatedly stressed by various international bodies*
and regional organizations® as well as reiterated in a number of international anti-
terrorism treaties.”® U.N. Secretary-General amply expressed the view shared by
many:

Human rights law makes ample provision for strong counter-terrorist action, even in
the most exceptional circumstances. But compromising human rights cannot serve the
struggle against terrorism. On the contrary, it facilitates achievement of the terrorist’s
objective — by ceding to him the moral high ground, and provoking tension, hatred
and mistrust of government among precisely those parts of the population where he
is most likely to find recruits.”

# See, e.g., UN. S.C. Res. 1456 of Jan. 20, 2003, U.N. Doc. S/RES/1456 (2003), U.N. World
Summit Declaration 2005, adopted on 14-16 Sep. 2005, U.N. Doc. A/60/L.1, para. 85.
» See, e.g., Council of Europe Guidelines on human rights and the fight against terrorism, adopted
by the Committee of Ministers on July 11, 2002, H (2002) 004, see in particular Guidelines II-IV,
U.N. Doc. S/RES/1624 (2005) para. 4; IACHR Report, supra note 21, paras 5, 22ff;; European
Parliament, Recommendations on the Role of the European Union in Combating Terrorism
(2001/2016 (INI)) (Sep. 5, 2001).
See, e.g., European Convention on the Suppression of Terrorism, European Treaty Series (ETS) 90
(Jan. 27,1997); Convention to Preventand Punish the Acts of Terrorism Taking the Form of Crimes
Against Persons and Related Extortion that are of International Significance, OAS Treaty Series,
No. 37 (Feb. 2, 1971); Inter-American Convention Against Terrorism, OAS General Assembly
Resolution AG/RES. 1840 (XXXII-O/02) 2nd plenary session (June 3, 2002); Convention on
the Prevention and Combating of Terrorism, Organization of African Unity, adopted at Algiers
(July 13, 1999).
% U.N. Secretary-General K. Annan at the International Summit on Democracy, Terrorism and
Security, Keynote speech (Mar. 10, 2005).

26
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There is no doubt that human rights (albeit with the limitations and derogations)
are applicable in all types of situations, as mentioned before, whether in peace,
war or a time of other national emergencies, tensions and disturbances. There is
no legal exception for terrorism in the application of these instruments, though
they do recognize that the scope of the legal obligations may be modified due the
exceptional circumstances. These modifications would be necessarily required by
the exigencies of the situation for a limited period in order to protect the rule of
law and democratic stability of the state. The European Court of Human Rights
noted in the Klass and Others v. Germany case concerning the legitimacy of the
secret surveillance:

The Court, being aware of the danger such a law poses of undermining or even
destroying democracy on the ground of defending it, affirms that the Contracting
States may not, in the name of the struggle against espionage and terrorism, adopt
whatever measures they deem appropriate.”

It is sometimes argued that the states should primarily recourse to making effective
use of the limitation clauses, which should provide a sufficient legal framework
operational in the situations of emergency.” This would normally be true only
insofar derogable rights are considered, like Articles 8—11 ECHR.* Noteworthy,
in Brogan v. United Kingdom® the European Court of Human Rights suggested
that also in respect of some rights, which do not explicitly provide a possibility
for limitations, like deprivation of liberty and a right to fair trial, law enforcement
actions like an investigation of the terrorist offences may impose some restrictions
on these rights.*

Any limitations must nevertheless satisfy the conditions of the legality (i.e. limita-
tion should be clearly prescribed by the law, both domestic and international), the
necessity (i.e. strictly in response to one of the listed objectives, most commonly
national security, public order, health, morals or rights and freedoms of others)
and the proportionality (measures allowed are in pursuance of legitimate aims).
These conditions are very much required also in relation to derogations instituted

8 Klass and Others v. Germany, European Court of Human Rights, Judgment (Sept. 6, 1978), Series
A No. 28 (1978-1980), 2 EHRR 214, paras 48-50.

» Dominic McGoldrick, 7he Interface between Public Emergency Powers and International Law,
2 Int.’L J. Const. L. 380, 384-385 (2004).

3 Similarly in General Comment No. 29: States of Emergency (Article 4): Human Rights Committee,
U.N. Doc. CCPR/C/21/Rev.1/Add.11 (Aug. 31, 2001), para. 5 [hereinafter General Comment
No. 29].

31 Brogan v. United Kingdom, Judgment (Nov. 29, 1988), Eur. Ct. H. R., 11 Eur. H. R. Rep. 117
(1989).

32 Comparewith Aksoy v. Turkey, Judgment (Dec. 18, 1996), Eur. Ct. H. R. Reports 1996- V1, No. 3,
para. 68.
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by the states,* but there are at least three additional constraints effectively raising a
threshold of legality in the context of derogations.* First, the derogations are only
allowed in a public emergency threatening the life of nation (Article 4 ICCPR,
Article 15 ECHR) or threatening the independence or security of the State (Article
27 of American Convention on Human Rights.*) The emergency must be seri-
ous enough to threaten “the organised life of the community of which the state is
composed™ even though it does not need to affect the whole population of such
state.”” Determination of such emergency is left to the national authorities under
the margin of appreciation doctrine.*®

Second, the derogations must be consistent with any other international obliga-
tions of the state, which implies consistency not only with other ratified human
rights treaties but also other conventional and customary law as such.”” This is of
particular importance in relation to the international humanitarian law, which
does not permit derogations from the similar protections enshrined in the relevant
treaties or under the customary norms. The matter is further complicated by the
fact that IHL treaties provide extended non-derogable protections compared to
those proposed by human rights regulations.®’ In particular Article 3, common to
all 1949 Geneva Conventions additionally prohibits any discrimination against
those who are no longer taking part in hostilities as well as it provides for due pro-
cess guarantees. Additional Protocol II to 1949 Geneva Conventions also contains
some limitations on death penalty as well as the prohibition of forced displacement
(Article 17).%" Thus any derogation, imposed in the time of an armed conflict,
contravening any of these provisions introduced by the state party to both relevant
human rights and IHL treaties should be considered void.*

3 General Comment No. 29, supra note 30, para. 8.

% Derogations cannot also be discriminatory solely on the ground of race, color, sex, language,
religion or social origin. See Article 4, International Covenant on Civil and Political Rights, G.A.
Res. 2200A (XXI), 21 U.N. GAOR (Supp. No. 16) at 52, U.N. Doc. A/6316 (Dec. 16, 1966),
999 U.N.T.S. 171, entered into force Mar. 23, 1976 [hereinafter ICCPR].

% American Convention on Human Rights, (Nov. 22, 1969), OAS Treaty Series No. 36, 1144 UNTS
123 [hereinafter AHCR].

% Lawless v. Ireland, Judgment (July 1, 1961), Eur. Ct. H. R Series A, No.25 para. 207.

%7 Ireland v. United Kingdom, Judgment (Jan. 18, 1978), Eur. Ct. H. R, Series A, No.3, para. 28.

3% Aksoy v. Turkey, supra note 32, para. 68.

3 Derogation under one human rights treaty is not valid in relation to any other treaties.

“ Frangoise Hampson, Study on Human Rights Protection During Situations of Armed Conflict, Inter-
nal Disturbances and Tensions, Council of Europe Committee of Experts for the Development of
Human Rights, DH-DEV (2002) 001, para. 21.

4 Similarly Article 4 ICCPR, supra note 34, covers also the non-discrimination and religious
freedom.

“2 JACHR Report, supra note 21, para. 78.
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Finally, some rights can never be subject to derogations. Each human rights
treaty proscribes a slightly different set of rights,”® but these ones seem to be most
commonly invoked: right to life (with an exception to lawful acts of war under
ECHR), prohibition of torture or cruel, inhuman or degrading treatment or pun-
ishment, prohibition of slavery and servitude or principle of legality in criminal
law. Moreover, as mentioned above the rights fully protected by the laws of armed
conflict are included in this category (like the prohibition of arbitrary deprivation
of liberty, abductions or respect for the fundamental principle of fair trial).* The
Human Rights Committee further stressed that even in state of emergency certain
procedural rights, closely linked to the implementation of non-derogable rights
(e.g. judicial guarantees including the presumption of innocence) must be fully
observed.* Therefore, when assessing the need for a measure undertaken by the
state during a period of derogation, the relevant human rights body will consider
the function of the right and its particular relation to a non-derogable right.“

1.2. Armed Conflicts

This progressive interpretation of non-derogable rights may also appear to aim at the
reconciliation of the differences in the scope of the protection provided in by IHL,
as highlighted earlier. The Human Rights Committee implies that the existence
of an armed conflict itself does not impact on the scope of human rights obliga-
tions, which scope can only be modified through a lawful derogation process; yet
it views the gravity of the situations of armed violence, in which the derogations
may be invoked, predominantly in the context of armed conflicts.”’ If the deroga-
tions were primarily allowed in emergencies like a war or internal armed conflict,
they would be necessarily interpreted in the light of applicable norms of IHL.#
A similar approach has been taken by the IC], which in one of its contentious
cases found violations of international human rights law and IHL committed by
Ugandan military forces on the territory of Democratic Republic of Congo, not

% ECHR indicates four non-derogable rights, ICCPR seven and ACHR eleven. It has to be noted
however that while some of the enumerated rights are listed due to their unquestionable peremp-
tory status, some other rights were included due to their nature, which nullifies the necessity for
a derogation in any situations.

4 The full list of the non-derogable rights in opinion of the Human Rights Committee is much longer
and included the elements of the rights to remedies or of the minority rights. General Comment
No. 29, supra note 30, paras 11-14.

i 14

% General Comment 29, supra note 30, para. 16 and Frangoise Hampson, supra note 40, para. 24.

47 General Comment 29, supra note 30, para. 3.

# General Comment 31 [80]: Nature of the General Legal Obligation Imposed on States Parties to the
Covenant, Human Rights Committee (May 26, 2004), U.N. Doc. CCPR/C/21/Rev.1/Add.13.,
para. 11.
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only in the areas of military occupation, which is consistent with the previous dizzo
in the Advisory Opinion on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory,” but also in areas outside of Ugandan exercise
of occupying power. Most importantly, it found violations of non-derogable rights
(a right to life and the prohibition of torture) in conjunction to violations of the
rules on the means and methods of combat, including relevant customary norms.”
In making this assertion, the Court however failed to elaborate whether human
rights violations were influenced by its interpretation of the violations of the laws
ofarmed conflict and if so to what extent. As the matter remains unsettled, it seems
that certain interpretational complications may possibly arise particularly in respect
of the lawfulness of the detention and fair trial provisions.

Undoubtedly, this rather complicated marriage of human rights and IHL in
armed conflict is exacerbated by the very nature of each of the set of laws. Human
rights being applicable in all situations (albeit with the limitations and deroga-
tions if invoked), sets out rules binding on the states (officials, agents or any other
persons acting on behalf of the states) in their relations with individuals as well as
to some extend on the individuals themselves.

International humanitarian law governs only situations raising to the level of
armed conflict, by regulating warfare among by all the parties to the conflict,
including the non-state actor and providing for the protection of persons not
engaged or no longer engaged in the hostilities.” In fact, the former further rein-
forces the latter through a set of key principles of military necessity and humanity,
which in turn are supported by the principles of distinction and proportionality.
The principle of humanity tames the military necessity principle by prohibiting
using means and methods which would inflict suffering or destruction, which
can be otherwise avoided in achieving the same military goal. This rule further
reiterates humane protection to all persons, and in particular immunity from
attack to non-combatants.’* This is a necessary consequence of the operation of
the principle of distinction, which puts on the warring parties an obligation to
distinguish between civilian population and civilian objects and combatants and
lawful military objectives at all times. The proportionality principle ties together

# See text accompanying note 22 above. ICJ has already previously referred to operations of the
ICCPR in time of war, see Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons
(July 8, 1996), ICJ Rep. 1996, para. 25.

%0 Case concerning Armed Activities on the Territory of the Congo (DRC v. Uganda) (Dec. 19,
2005), 2005 I.C.J. Rep. 116, para. 219.

>! THL does not regulate the internal tensions and disturbances or the isolated and sporadic acts of
violence. Noteworthy Declaration of Turku /Abo of Dec. 2, 1990 proposed minimum humanitar-
ian standards applicable in all situations, including the internal violence, disturbances, tensions,
and the public emergency.

52 In particular Article 3 common to the Geneva Conventions; Article 13 GC 111, supra note 7;

Article 14 GC1V, supra note 7; and Article 11 AP I and Article 4 AP I, supra note 7.



Post 9/11 Contempt for Humane Treatment 69

distinction and humanity rules, by prohibiting launching an attack which may
be expected to cause incidental loss of civilian life, injury to civilians, damage to
civilian objects, or a combination thereof, which would be excessive in relation to
the concrete and direct military advantage anticipated.”

Crucial therefore to the analysis of the legal framework of armed conflict will be
the intensity and the level of disruption in the first place (i.e. whether it attains a
minimum threshold of the applicability) and the parties to the conflict.”* Charac-
terization of the realm of the organized armed violence in the context of interna-
tional or non-international armed conflict will in many cases influence the scope of
protections afforded to combatants and non-combatants.” The GC III provides a
detailed account of the rules applicable in international armed conflicts in respect
to combatants. The treaty specifies the scope of categories of persons entitled to
POW status®® as well as the particularities of the conditions of internment. The
essential guarantee, however, is provided by Article 5 which requires a competent
court to determine the status of all persons who have committed a belligerent act
and have fallen into the hands of the enemy but there was doubt as to whether they
would qualify as a POW under one of the categories stipulated in Article 4. Status
determination standards were further reaffirmed, clarified and supplemented by
Article 45 of AP 1,7 which introduced a presumption of POW status in instances
when the person claimed or the Party upon s/he depended claimed such entitlement

5 Articles 51, 52, 57 AP 1, supra note 7.
>4 Article 23(g) of the Hague Regulations; Article 147 in fine GC 1V, supra note 7; Article 51(1) in
fine AP 1, supra note 7.
55 Applicable in international armed conflicts, the Geneva Conventions deal with the treatment
of the wounded and sick in the armed forces in the field (Convention I), wounded, sick and
shipwreckedmembers of the armed forces at sea (Convention II), Prisoners of War (GC III) and
civilian persons (GC IV). Civilian persons include internally displaced persons, women, children,
refugees, stateless persons, journalists and other categories of individuals (GC IV and AP I). Simi-
larly, the rules applicable in non-international armed conflict (Article 3 common to the Geneva
Conventions and AP II) deal with the treatment of persons not taking, or no longer taking part
in the hostilities.
Third Geneva Convention covers regular members of armed forces, including those who ‘profess
allegiance to a government or an authority not recognized by the Detaining Power’ (Article 4A(1)
and (3)). Further it grants POWs status to members of militias and other volunteer corps, belong-
ing to the belligerent party, providing they satisfy four cumulative conditions (Article 4A(2)). The
retained personnel (medical personnel and chaplains) although not considered Prisoners of War,
were to be afforded protections associated with POW status enshrined in the Convention (Article
33). Civilians accompanying armed forces, members of the crews of the merchant marine and civil
aircraft as well as civilians involved in Jevée en masse should too be afforded POW status similarly
like interned former or current members of the armed forces belonging to occupied country.
(Article 4B(1))
Michael Bothe Et. Al., New Rules For Victims Of Armed Conflicts: Commentary on the Additional
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 260 (1982) [hereinafter
Bothe].

v
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on his or her behalf to the Protecting Party. In cases of persons not detained as
POWs (following the initial determination in accordance to Article 45(1)) and
who are to be tried for offences arising out of hostilities, the Protocol designates
a “judicial tribunal” as the relevant body to adjudicate when such persons wish
nevertheless to assert their POW status. This Article also offers a guarantee of
protections for all those who do not benefit from the combatant privilege but
who joined the fighting. Those who fall into this group (like mercenaries, spies,
civilians who do not benefit from protections of the GC IV or members of armed
forces who forfeit their entitlement to POW status and treatment)®® are entitled at
all times to the protections of Article 75 AP 1.” Article 75 reiterates a number of
prohibitions (e.g. murder, torture of all kinds, or outrages upon personal dignity)
and reinforces the obligation of humane treatment without discrimination. There
is seems to be consensus that Article 75 could apply both as a treaty obligation
and as customary norm.*

The basic principle based on nationality criterion introduced in Article 4 GCIV
defines protected persons as those who find themselves in the hands of the belligerent
party or Occupying Power of which they are not nationals.®’ Aliens in the territory
of the belligerent party may be subject to assigned residence or internment only
“if the Security of the Detaining Power makes it absolutely necessary.”*? Similarly,
civilians in the occupied territories may be interned or assigned residence “if the
Occupying Power considers it necessary, for imperative reasons of security.”*

There are three situations in which any of the protected persons’ liberty may be
restricted. First, protected persons in the territory of a party to the conflict may be
confined pending proceedings or serving a sentence involving loss of liberty.* They
should be treated humanely in accordance to minimum of safeguards enshrined
in Articles 27-34 of the Convention. Second, protected persons in the occupied

%% For example those described in Article 44(3) AP I, following interpretation in, 7d. at 2611f.

%9 This problem is pertinent in a debate about the “enemy combatants,” as termed by U.S. admin-
istration involving a large number of nationals of various States, either neutral or co-belligerent,
who were captured in the course of 2001-2002 conflict in Afghanistan as well as 2003 conflict
in Iraq (some as alleged supporters and members of the Al Qaeda organization) and who largely
remain in the custody of U.S. As it seems a legal situation and the treatment so far afforded to
these detainees does not satisfy the requirements of either GC III or GC IV or customary norms
reflecting Article 75 AP 1.

® Knut Dérmann, The Legal Situation of ‘Unlawful/Unprivileged Combatants, 85 Int. Rev. Red

Cross 849 (2003).

The Convention concerns itself with ‘protected persons’, who are de facto civilians. The AP I uses

a notion of civilians, see Article 50(1) for a definition, supra note 7.

¢ Articles 41-42 GC1V, supra note 7. See also Prosecutor v. Delalic et al., ICTY Case No. IT-96-21,
Appeals Chamber, Judgment (Feb. 20, 2001), paras 327-328.

& Article 78 GC 1V, supra note 7.

¢ Article 37 GC 1V, supra note 7.

6
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territory may be subjected to detention as a result of proceedings for violation of the
penal provisions promulgated by the Occupying Powers in accordance to Articles
64-65, including cases of espionage or sabotage. Articles 6977 of the Convention
safeguard the minimum of the afforded treatment during their detention. On the
contrary, protected persons who do not commit a serious penal offence but one
solely intended to harm an Occupying Power are subject to either imprisonment
or internment proportionate to the offence committed (Article 68).

The GC 1V further imposes restrictions on the protections if the protected
persons are definitely suspected of or engaged in activities hostile to the security of
that State or Occupying Power. The fundamental obligation of humane treatment
as well as fair trial guarantees remain applicable nevertheless.*

In the context of non-international armed conflicts the most pertinent protec-
tion for persons under control of the adversary is enshrined in Common Article 3,
which imposes more general requirements of humane treatment without adverse
discrimination. It further prohibits violence to life, health and physical or mental
well-being of the person. A more specific but still fairly limited set of measures appli-
cable in all situations involving restriction of personal liberty, whether internment
or detention, is laid out in Article 5 AP I1.°° Accordingly all persons deprived of
liberty should be provided with sufficient food, drinking water, health and hygiene
facilities as well as shelter from the weather and the dangers of conflict as well as
they should be allowed to practice their religion and to receive relief. Paragraph 2
imposes additional obligations in respect to the conditions of the places of intern-
ment or detention as well as facilitation of the exchange of correspondence and
medical assistance. Many sources indicate that Common Article 3 is declaratory
of existing customary IHL.®

% Article 5. Note exceptional character of such derogation but also its temporal limitation.

% A set of fundamental and absolute guarantees reiterating these spelled out in common Article
3 is enshrined in Article 4 AP II. Yves Sandoz, Christophe Swinarski, Bruno Zimmerman, eds.,
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949 (1996), 1383—-1395.

¢ Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.A.), Merits, 1986
I.C.J. Reports ( June 27), 14, at 218, 255; Prosecutor v. Tadic, Case No. I'T-94-1, Appeals Chamber,
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (Oct. 2, 1995), paras
98, 117; Prosecutor v. Akayesu, Case No. ICTR-96-4-T, ICTR, Trial Chamber, Judgment (Sep.
2, 1998), paras 608-609, 618. Similarly Hans Peter Gasser, A Measure of Humanity in Internal
Disturbances and Tensions: Proposal for a Code of Conduct, 262 Int. Rev. Red Cross 44 (1988) but
compare with a critique of such approach in Theodor Meron, Human Rights And Humanitarian
Norms As Customary Norms 25-27(1989).
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3. Humane Treatment

In social sciences, humane treatment may appear as a relative concept, encompass-
ing subjective cultural and emotive values. For the lawyer, the question will be
not of what s humane treatment, rather what is 7ot and whether, even if socially
and ideologically condemned, it does constitute a violation of the relevant norms.
Strikingly, even when all sciences agree in upholding protection of individuals
through the reassertion of the principle of human dignity in all situations, the cur-
rent policies proliferated under the “counterterrorism” slogan effectively force the
re-evaluation of such a long established fundamental norm and moral principle.
It took thousands of years of the civilized development for the humanity to reach
the conclusion that torture and other forms of violence against human beings go
against the very essence of human existence, inherent dignity and integrity. In the
ICTY’ view the humane treatment “principle is intended to shield human beings
from outrages upon their personal dignity, whether such outrages are carried out
by unlawfully attacking the body or by humiliating and debasing the honour, the
self-respect or the mental well being of a person.”®® For the same reason, torture is
an attractive means for the oppressors to achieve their ultimate goal of destroying
a person without killing him/her.

Conceptually though, it is submitted that one must draw a distinction between
what is the substance of a particular concept with its all encompassing elements
and what may be considered as negation of that concept. In other words, what
may constitute a violation of the prohibition of torture and other inhuman, cruel
and degrading treatment or punishment (being the most fundamental elements
of the right to humane treatment) might not necessarily always be illustrative of
what torture or other forms of maltreatment is sezsu stricto, but rather represent a
positive obligation (procedural) attached to the prohibition. Such specific obliga-
tion may be an inherent part of the prohibition itself or may form a separate legal
norm, materially linked to the original one.®” Article 5 of the American Conven-
tion on Human Rights, under the “right to humane treatment”, regards a right
of an individual to have his/her physical, mental and moral integrity respected.”
This formula is followed by the general prohibition of torture and other forms

¢ Prosecutor v. Furundzija, ICTY, Case No. IT-95-17/1-T, Trial Chamber, Judgment (Dec. 10,
1998), para. 183:

The essence of the whole corpus of international humanitarian law as well as human rights law lies
in the protection of the human dignity of every person, whatever his or her gender. The general
principle of respect for human dignity is the basic underpinning and indeed the very raison d’étre
of international humanitarian law and human rights law; indeed in modern times it has become
of such paramount importance as to permeate the whole body of international law.

@ Soering v. United Kingdom, Eur.Ct. H. R., Judgment (July 7, 1989), 11 EHRR 439, para. 88.

70 Article 5(1) AHCR, supra note 35.
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of ill-treatment with the specific attention placed on an obligation of respect for
the inherent dignity of a human person, especially when deprived of the liberty.”
Concurrently, the African Charter of Human and Peoples’ Rights first highlights
the need to recognize and respect human dignity and ban exploitation and degrada-
tion of man as well as torture and alike practices.”” In addition, the Inter-American
Commission on Human Rights identifies another group, which consists of “other
prerequisites for respect for physical, mental or moral integrity, including certain
regulations governing the means and objectives of detention or punishment.””?
In this respect, the Commission refers to certain general conditions of detention
as well as special protections afforded to particularly vulnerable individuals like
children, women or aliens in the territory of the state.”*

Recognizing therefore the centrality of the notion of torture and other inhuman
treatment or punishment, the very essence of this concept will be the focus of this
part of the text, whilst more specific obligations residual to the core of the prohibi-
tion shall form a part of the analysis in the subsequent part of this paper.

3.1. Absolute Prohibition of Torture

The law is clear — torturing people is absolutely and universally prohibited. This
stems not only from the universal operation of the appropriate customary norm
but also by virtue of the recognition of its erga omnes and jus cogens status, affirm-
ing it as one the highest non-derogable norms among other norms and principles
of international law. The International Criminal Court for Former Yugoslavia

(ICTY) observed:

because of the importance of the values it protects, [the prohibition of torture] has
evolved into a peremptory norm or jus cogens, that is a norm that enjoys a higher
rank in the international hierarchy than treaty law and even ‘ordinary’ customary
rules. ... Clearly the jus cogens nature of the prohibition against torture articulates the
notion that the prohibition has now become one of the most fundamental standards
of the international community. Furthermore, this prohibition is designed to produce
a deterrent effect, in that it signals to all members of the international community
and the individuals over whom they wield authority that the prohibition of torture
is an absolute value from which nobody must deviate.”

7' Id. Article 5(2).

72 Article 5 of African [Banjul] Charter of Human and People’s Rights, Banjul ( June 27, 1981);
OAU Doc. CAB/LEG/67/3 rev. 5, ILM vol. 21 (1982), 58.

7> TACHR Report, supra note 21, para. 150.

74 Id. paras 167-179.

75 Id. paras 153-154. See also General Comment No. 20: Replaces General Comment 7 concerning
Prohibition of Torture and Cruel Treatment or Punishment (Article 7): U.N. Human Rights Com-
mittee (Mar. 10, 1992), U.N. Doc. HRIN\GEN\1\Rev.1 at 30 (1994), paras 2-3; U.N. Commit-

tee Against Torture numerous conclusions and recommendations to the states parties, e.g. U.N.
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The prohibition of torture and cruel, inhuman and degrading treatment is set
out in all the major regional and international instruments governing both
peacetime and conflict situations.”® Article 4(2) ICCPR; Article 3 U.N. Torture
Declaration;”” Article 15 ECHR; Article 27(2) American Convention on Human
Rights; and Article 4(c) of Arab Charter of Human Rights’® all expressly exclude
the possibility to derogate from this prohibition. Ad hoc international criminal
courts and human rights bodies have both drawn from and supplemented the
interpretational jurisprudence of the prohibition of torture and a general right to
humane treatment, which will be subsequently considered alongside the human
rights-focused sources.

The 1984 U.N. Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment and Punishment is fully dedicated to the protection of
individuals against torture and other forms of ill-treatment, irrespective of the cir-
cumstances.”” Article 2 (2) reiterates that “no exceptional circumstances whatsoever,
whether a state of war or a threat or war, internal political instability or any other
public emergency, may be invoked as a justification of torture.” In the same spirit
the European Court of Human Rights noted:

Article 3 [ECHR], ... enshrines one of the fundamental values of democratic society.
Even in the most difficult of circumstances, such as the fight against organized ter-
rorism and crime, the Convention prohibits in absolute terms torture or inhuman
or degrading treatment or punishment.®

Doc. A/51/44 (1996), para. 211 (Egypt); A/52/44 (1997) para. 80 (Algeria); para. 258 (Israel);
U.N. Doc. A/57/44 (2001), para. 90 (Russian Federation); U.N. Doc. A/58/44 (2002), para. 40
(Egypv); para. 51(Israel); para. 59 (Spain).

Inter-American Convention to Prevent and Punish Torture, signed at Cartagena de Indias, Colom-
bia, (Dec. 9, 1985), in Basic Documents Pertaining to Human Rights the Inter-American System,
OEA/Ser.L/V/1.4 rev. 8 (May 22, 2001), at 83 [hereinafter Inter-American Torture Convention].
See e.g. Article 5 of the 1948 Universal Declaration of Human Rights; Article 7 ICCPR, supra
note 34; Article 3 ECHR, supra note 13; Article 5 AHCR, supra note 35; Article 5 of the African
Charter on Human and Peoples’ Rights, supra note 72.

The Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, G.A. Res. 3452 (XXX) (Dec. 9, 1975).

78 Arab Charter on Human Rights, Council of the League of Arab States Resolution 5437 (102nd

regular session) (Sep. 15, 1994), reprinted in 18 Hum. Res. L.J. 151 (1997).

7 U.N. Convention against Torture, G.A. Res. 39/46 (Dec. 10, 1984), entered into force on June
26, 1987 currently ratified by 144 States (as of April 19, 2007) [hereinafter CAT].

Aksoy v. Turkey, supra note 32, para. 62, see also Tomasi v. France, Judgment (Aug. 27, 1992),
European Court of Human Rights Series A, No. 241 para. 115, Al-Adsani v. United Kingdom,
Judgment (Nov. 21, 2001), European Court of Human Rights, (No. 2) (35763/97) 34 EHRR 11,
paras 59-61. See also Guideline IV of the Council of Europe Guidelines, supra note 25; Statement
of the Committee against Torture in connection with the events of 11 September 2001 (Nov. 22,

2001), U.N. Doc. A/57/44 (2002), para. 17.
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This Court and other human rights judicial and monitoring bodies upheld that
even in times of armed conflict or public emergency threatening the life of the
nation no exceptions or derogations are permissible.®’ This was fully endorsed
by the ICTY reiteration of its peremptory status and absolute character®” and in
domestic jurisprudence. In Pinocher (No. 3)® the British House of Lords relied
on the American Siderman® landmark opinion as persuasive authority to argue
that the prohibition of torture had achieved the status of jus cogens already at the
time of adoption of CAT. Siderman on the other hand referred to the 1980 ruling
in Filartigav. Peiia-Irala® before the U.S. Second Circuit Court of Appeal, where
Justice Kaufmann noted:

Turning to the act of torture, we have little difficulty discerning its universal renun-
ciation in the modern usage and practice of nations. ... The international consensus
surrounding torture has found expression in numerous international treaties and
accords. ... The substance of these international agreements is reflected in modern
municipal i.e. national law as well. Although torture was once a routine concomitant
of criminal interrogations in many nations, during the modern and hopefully more
enlightened era it has been universally renounced. ... Having examined the sources
from which customary international law is derived — the usage of nations, judicial
opinions and the works of jurists — we conclude that official torture is now prohibited
by the law of nations. The prohibition is clear and unambiguous, and admits of no
distinction between treatment of aliens and citizens.*

In recent years this over 20 years old recognition by U.S. judiciary of the unam-
biguous and clear prohibition of torture, universally applicable part of “laws of
nations,” gains even greater significance in the time when the executive attempts
not only to undermine the content of the prohibition but even more disturbing,
to question the ban in its entirety.

8

Id. see also Chahal v. United Kingdom, Judgment (Nov. 15, 1996), Eur. Ct. H. R., Reports 1996-V,
para. 79, General Comment No.20, supra note 75, para.3; See also Report of the Independent
Expert on the Protection of Human Rights and Fundamental Freedoms while Countering Ter-
rorism (R. K. Goldman), U.N. Doc. E/CN.4/2005/103 (Feb. 7, 2005), para. 49. Report of the
U.N. Special Rapporteur on Torture (P. Kooijmans), U.N. Doc. E/CN.4/198 6/15 (1986), para.
3; for the Inter-American cases see e.g. Loayza-Tamayo Case (Peru), Inter-American Court Human
Rights (Sep. 19, 1997), Series C No. 33, para. 57 or Castillo-Petruzzi et al. (Peru), Judgment (May
30, 1999) Series C No. 52, para. 197.

8 Prosecutor v. Furundzija, supra note 68 para. 144.

8 Regina v Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte
(No. 3) [2000] 1 AC, 147, 247. See also Jones v. Ministry of Interior of Saudi Arabia, [2005] 2
WLR 808, Oct. 28, 2004, Court of Appeal, para. 108.

8 Siderman de Blake v. Republic of Argentina, (9th Circuit Court of Appeal), 965 E 2d 699 (May
22,1992).

8 Filartiga v. Pena-Irala, (2nd Circuit Court of Appeal), 630 E 2d 876 (June 30, 1980).

8 Id. at 884-885.
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3.2. The Elements of the Concept

After examining of the relevant universal and regional human rights and IHL instru-
ments, it is clear that the concept of inhuman treatment encompasses chiefly two
categories of prohibited conduct. These comprise of torture and of other inhuman,
cruel, and degrading treatment and punishment.

Starting our analysis with the notion of torture one must observe that although
almost all major human rights and humanitarian law norms prohibit torture, hardly
any provide any guidance as what torture means. The most comprehensive conven-
tional definition, composed in the CAT, states that torture is characterized by:

any act by which severe pain or suffering, whether physical or mental, is intention-
ally inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or a third person has com-
mitted or is suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain
or suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions.®”

The proviso, claimed to have attained customary status,®® encapsulates the fol-
lowing elements: (a) the intentional (b) infliction, by act or omission, of severe
pain or suffering, whether physical or mental, (c) which have occurred in order to
obtain information or a confession, or to punish, intimidate or coerce the victim
or a third person, or to discriminate, on any ground, against the victim or a third
person.*’ Article 2 of the Inter-American Convention to Prevent and Punish Torture
provides a similar, somehow wider definition. Torture under this treaty constitutes
any act inflicted intentionally “on a person for purposes of criminal investigation,
as a means of intimidation, as personal punishment, as a preventive measure, as
a penalty, or for any other purpose” as well as “the use of methods upon a person
intended to obliterate the personality of the victim or to diminish his physical or
mental capacities, even if they do not cause physical pain or mental anguish.”*

8 Article 1 CAT, supra note 79. When considering torture as criminal conduct in the context of
Common Article 3 to 1949 Geneva Conventions, ICTY observed that “[t]he crime of torture
was defined by the Trial Chamber as the intentional infliction, by act or omission, of severe pain
or suffering, whether physical or mental, for a prohibited purpose, such as obtaining information
or a confession, punishing, intimidating, humiliating, or coercing the victim or a third person, or
discriminating, on any ground, against the victim or a third person.” The Prosecutor v. Kvocka
et al., ICTY, Case No. IT-98-30/1-A, Appeals Chamber (Feb. 28, 2005) para. 289.

8 Prosecutor v. Furundzija, supra note 68, para. 160.

% Prosecutor v. Brdjanin, ICTY, Case No. IT-99-36-T, Trial Chamber, (Sep. 1, 2004), para. 481.

% Article 2 Inter-American Torture Convention, supra note 76.
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The ICTY, in assessing whether the threshold of severity of suffering or pain
has been met, suggested that “the objective severity of the harm inflicted must be
considered,” as much as the “[sJubjective criteria, such as the physical or mental
condition of the victim, the effect of the treatment and, in some cases, factors such
as the victim’s age, sex, state of health and position of inferiority” as the seriousness
of the pain or suffering sets torture apart from other forms of mistreatment.” The
Court noted that the nature, purpose, and consistency of the acts committed were
crucial factors in the objective severity assessment. It further stressed that:

[w]ith respect to the assessment of the seriousness of the acts charged as torture,
previous jurisprudence of the Tribunal has held that this should take into account all
circumstances of the case and in particular the nature and context of the infliction
of pain, the premeditation and institutionalisation of the ill-treatment, the physical
condition of the victim, the manner and the method used and the position of inferior-
ity of the victim. Also relevant to the Chamber’s assessment is the physical or mental
effect of the treatment on the victim, the victim’s age, sex, or state of health. Further,
if the mistreatment has occurred over a prolonged period of time, the Chamber would
assess the severity of the treatment as a whole.”

When dealing with rape, the Court recommended that the social, cultural, and
religious background of the victims should be also considered when assessing the
severity of the alleged conduct, as they can exacerbate the ultimate suffering.”

The U.N. Human Rights Committee, in its General Comment on Article 7 of
the ICCPR, indicated that the distinction between prohibited forms of mistreat-
ment depends on the nature, purpose, and severity of the particular treatment.”
'The European Court of Human Rights further stressed the intensity and seriousness
condition by holding that “the Convention, with its distinction between ‘torture’
and ‘inhuman or degrading treatment’, should by the first of these terms attach
a special stigma to deliberate inhuman treatment causing very serious and cruel
suffering.”” It may thus be inferred that the level of severity affects the pain or
suffering levels, while the treatment or punishment depends on the purpose and
the context of the misconduct.

In relation to that, the European Commission on Human Rights indicated
that torture is identifiable by the purpose of the treatment or punishment, such as
the obtaining of information or confessions or the infliction of punishment and
it is generally an aggravated form of inhuman treatment.” The Inter-American

! Prosecutor v. Brdjanin, supra note 89, paras 483—484.

%2 Prosecutor v. Limaj et al., ICTY, Case No. IT-03-66, Trial Chamber (Nov. 30, 2005), para.
237.

9% 1]

% General Comment No. 20, supra note 75, para. 4.

% Ireland v. United Kingdom, supra note 37, para. 167.

% The Greek Case, 12 Y.B. Eur. Conv. on H.R., 1969, at 186.
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Commission on Human Rights fully endorsed this approach” further distinguishing
between the purpose (e.g. personal punishment or intimidation) and the intention
(i.e. in order to produce a certain result).”® Notably, the prohibited purpose must
be a part of the motivation. Finally, the ICTY required a special, direct intent, as a
pre-requisite i.e. the perpetrator must have intended to act in a way, which in the
normal course of events would cause severe pain or suffering however irrespective
of his/her motivation.”

Noteworthy, abandonment of CAT’s requirement of “the consent or acquies-
cence of a public official or other person acting in an official capacity” (Article 1)
represents another significant recent jurisprudential development. Over the time
the ICTY has been developing this approach by indicating in 1998 that “[t]orture
requires the act or omission to be ‘committed by, or at the instigation of, or with
the consent or acquiescence of, an official or other person acting in an official capac-
ity ”1% through the assertion that “[t]he fifth element of the crime of torture in
a situation of armed conflict is ‘at least one of the persons involved in the torture
process must be a public official or must at any rate act in a non-private capacity,
e.g., as a de facto organ of a State or any other authority-wielding entity”'”' to the
statement that “[u]nder international humanitarian law in general. .. the presence
or involvement of a state official or of any other authority-wielding person in the
process of torture is not necessary for the offence to be regarded as torture.”'** In
other words, the Court arrived at the conclusion that the state actor requirement
is inconsistent with the customary international law in relation to the criminal
responsibility of an individual for torture outside of the framework of the Torture
Convention.'” The Court signalized that the nature of the committed act rather
than the status of the perpetrator will be “the characteristic trait of the offence” for
the purposes of the individual criminal responsibility. The Court noted that CAT

was designed as human rights notion, which is built on the premise that human

9

N

Luis Lizardo Cabrera (Dominican Republic), Case 10.832, Report No. 35/96, Annual Report

of the IACHR 1997, paras 82-83.

% Raquel Martin de Mejfa (Peru), Case 10.970, Report No. 5/96, Annual Report of the IACHR
(1995), at 185.

9 Prosecutor v. Kunarac, Kovac and Vokovic, ICTY, Case No. IT-96-23&23/1, Trial Chamber
(Feb. 22, 2001), para. 486 and in Prosecutor v. Limaj et al, supra note 91, para. 238.

190 Prosecutor v. Mucic et al., ICTY Case No. IT-96-21, Trial Chamber (Nov. 16, 1998), para

494-496.

Prosecutor v. Furundzija, ICTY, Case No. IT-95-17/1, Appeals Chamber (July 21,2000), para. 111.

192 Prosecutor v. Krnojelac, ICTY, Case No. IT-97-25-T, Trial Chamber (Mar. 15, 2002), para. 188.

103 See also Prosecutor v. Kvocka et al., ICTY, Case No. [T-98-30/1, Trial Chamber (Nov. 2, 2001),

para. 139 and Prosecutor v. Kunarac, Kovac and Vokovic, ICTY, Case No. IT-96-23&23/1,

Appeals Chamber ( June 12, 2002), paras 146-148.
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rights are predominantly violated by the states or governments.'* The formulation
of torture for the purposes of the ICC Statute seems to have adopted a similar
approach, where a criminally responsible person would be considered as under
whose control or in whose custody the victim has been subjected to the torture,
devoid from a necessary connection to public authorities.'”

3.2. Other Forms of Ill- Treatment

While torture is considered the most aggravated form of inhuman and degrading
treatment, it differs from other forms by the existence of the specific “purpose”,
such as obtaining information or confessions or inflicting punishment.'* Inhu-
man treatment, on the other hand, encompasses at least such treatment, which
deliberately causes severe mental or physical suffering (or both) unjustifiable in the
given circumstances.'” “Justifiability” here does not mean that torture or inhuman
treatment is ever justified, but merely indicates its potential relativity in application
to the particular factual circumstances, for example criminal punishment is justi-
fied in cases of serious offences, however while instituted for a petty offence may
be regarded as inhuman treatment.'® In determining the existence and severity
of inhuman treatment the following factors should be considered: the duration of
the treatment, its physical and mental effects, the sex, age and state of health of the
victim, before and after the suffering has been inflicted.'” Noteworthy, even in the
absence of the physical injuries, psychological and moral suffering accompanied
by psychic disturbance may be declared inhuman treatment.

Inhuman treatment is deemed degrading if it is grossly humiliating before the
others or it compels a victim to act against his/her will or conscience.''® According
to the Inter-American Court of Human Rights degrading element is characterized

194 Prosecutor v. Brdjanin, supra note 89, paras 488-489, see also “[TThe Chamber notes that while

the earlier jurisprudence of the Tribunal has reached different conclusions as to whether, for the

crime of torture to be established, the alleged act or omission must be committed by, or at the

instigation of or with the consent or acquiescence of an official or person acting in an official

capacity, this issue is now settled by the Appeals Chamber. Under customary international law and

the jurisprudence of the Tribunal it is not necessary that the perpetrator has acted in an official

capacity.” Prosecutor v. Limaj et al., supra note 81, para. 240.

Article 7(2)(e), Rome Statute of the International Criminal Court, U.N. Doc. 2187 U.N.T.S.

90, entered into force July 1, 2002.

Treatment and punishment tend to overlap materially and practically. Punishment can be a part

of the treatment as much as the treatment may sometimes constitute punishment.

17 The Greek case, supra note 96, 186, see also Luis Lizardo Cabrera, IACHR, supra note 97, paras
77-79.

1% Claire Ovey, Robin C.A. White, Jacobs & White European Convention On Human Rights 60
(2002) [hereinafter Ovey & White].

19 Ireland v. United Kingdom, supra note 37, para. 162.
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by the fear, anxiety, and inferiority induced for the purpose of humiliating the victim
and breaking his physical and moral resistance, which can be further exacerbated
by the vulnerability of an arbitrarily detained person.'

The human rights judicial bodies have signalized that the threshold of serious-
ness or severity of the induced pain or suffering is a relative concept and must be
interpreted in the light of present-day conditions, to be able to adjust to the current
realities.''? Increasingly as a consequence, other distinction factors, like the context
and purpose or premeditation of the employed force are gaining importance. In
keeping with this approach Professor Nowak, U.N. Special Rapporteur on Torture,
suggests that:

In principle, every form of cruel and inhuman treatment, including torture, requires
the infliction of severe pain or suffering. . .. Whether cruel or inhuman treatment can
also be qualified as torture depends on the fulfillment of the other requirements in
Article 1 CAT; mainly whether inhuman treatment was used for any purposes spelled
out therein.'”

This interpretation of the notion proposed in the context of human rights has
indeed been adopted also by the ad hoc international criminal tribunals in the con-
text of violations of IHL. The concept of inhuman treatment has been considered
within the framework of grave breaches of the 1949 Geneva Conventions or AP I
or serious violations of Article 3 common to the Geneva Conventions and, when
committed as part of a widespread or systematic attack on any civilian population
on national, political, ethnic, racial or religious grounds, as crimes against human-
ity and possibly genocide.

Particularly important for this debate will be the consideration of the inhumane
treatment in the context of Common Article 3, indicated by the U.S. Supreme
Court as applicable to U.S.-led anti-terrorism activities. This domestic determina-
tion is crucial for the assessment of any misconduct or abuse of the right to humane
treatment generated during the U.S. campaign against terrorism as long as falls
under the prohibited conduct under the mentioned Article 3.

""" Loayza Tamayo Case, supra note 81, para. 57, citing Ribitsch v. Austria, Eur. Ct. H. R., Judgment
(Dec. 4, 1995) Series A No. 336, para. 36.

“[H]aving regard to the fact that the Convention is a ‘living instrument which must be interpreted
in the light of present day conditions. . . the Court considers that certain acts which were classified
in the past as ‘inhuman and degrading treatment’ as opposed to ‘torture’ could be classified dif-
ferently in the future. It takes the view that the increasingly high standard being required in the

112

area of the protection of human rights and fundamental liberties correspondingly and inevitably
requires greater firmness in assessing breaches of the fundamental values of democratic societies.”
Selmouni v. France, Eur. Ct. H. R, Judgment (July 28, 1999), 29 Eur. Ct. H. R. 403, para. 101.
See also Luis Lizardo Cabrera Case, supra note 97, paras 82-83.

13 Manfred Nowak, Whar Practices Constitute Torture?, 28 Hum. Res. Q. 809, 822 . (2006) provid-
ing an ample analysis of the jurisprudence in support of that.
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Before embarking on a study of the components of Article 3, it is worth briefly
reiterating that IHL contains a vast range of protections aimed at the physical and
mental integrity and well-being of the individuals. In the context of international
armed conflict humane treatment, inclusive of protections from mutilations, medi-
cal and scientific experiments or acts of intimidation and insults of Prisoners of
War, is secured by the GC III (Articles 13 and 14), and Article 4 of 1907 Hague
Regulations whilst the same in respect to the protected persons who find themselves
in the hands of the belligerent party or Occupying Power of which they are not
nationals''* is provided by the GC IV (Articles 27, 32 and 37 dealing with non-
nationals detained in the territory of a party to a conflict). Furthermore, Article
75 AP 1, which is considered to reflect a customary international norm, further
strengthens these protections also in respect to all the persons in the power of the
adverse party, especially if they cannot benefit from the conventional guarantees
(e.g. when and for such time they took part in hostilities).'"> Finally, in the context
of the specific non-international armed conflicts AP II lays out a more limited set
of protections applicable in all situations involving restriction of personal liberty,
whether internment or detention (Articles 4 and 5). The Conventions and the
Protocols are much more specific in the regulation of many aspects of the general
treatment of a person under the control of the adverse party such as the conditions
for the quarters, food provision, medical treatments, clothing or interrogations.
They also stipulate very specific safeguards relating to the vulnerable groups taking
into consideration their age (children) or gender (women).''®

Coming back to the humane treatment guarantees under common Article 3, it
has been repeatedly acknowledged to be declaratory of existing customary IHL.'"”
In substance it imposes more general requirements of humane treatment without
adverse discrimination involving the prohibition of violence to life, health and
physical or mental well-being of the person as well as some judicial guarantees to all
persons taking no active part in the hostilities, whether combatants or non-combat-
ants, unwilling or unable to fight due to sickness, injuries, capture and detention.
In particular, the set out mandatory rules bar violence to life and person including

114 The Convention concerns itself with “protected persons” based on the nationality criterion
introduced in Article 4 GC IV, who are de facto civilians. AP I uses a notion of civilians, see its
Article 50(1) for a definition.

5 Consulr also Article 11 AP I, supra note 7.

16 More on discussion about the specific conditions of treatment of Prisoners of War and other person
deprived of liberty under international humanitarian law see Agnieszka Jachec-Neale, Status and
Treatment of Prisoners of War and other Persons Deprived of their Liberty, in Perspectives On The
ICRC Study On Customary International Humanitarian Law (Susan C. Breau & E. Wilmshurst
(eds.) forthcoming October 2007).

W7 See supra note 67.
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mutilation, cruel treatment, and torture as well as outrages upon personal dignity,
in particular, humiliating, and degrading treatment.

Similarly, like the human rights bodies, the ICTY took the position that the
purpose and seriousness of the attack on the victim sets the torture apart from
other forms of mistreatment. Even a very severe infliction of the pain but with-
out the purpose or goal to attain a certain result would not qualify as torture.''®
Consequently, this suggests that other forms of ill treatment will be devoid of the
specific purpose condition.

Starting with a vaguely described “violence to life and person” the Court ini-
tially noted that due its treaty formulation, this crime can be defined through a
cumulation of the constitutive elements for murder, mutilation, torture, and cruel
treatment.'"” Later on, however it refuted this approach altogether and declared
that such a crime does not exist under customary law in the absence of any state
practice in regards to the definition of this particular offence.'* This does not imply
that the separate elements, as mentioned above, cease to exist too.

In the ICTY’s view cruel treatment constitutes an intentional act or omission,
which, judged objectively, is deliberate and not accidental and which causes serious
mental or physical suffering or injury. The act must constitute also a serious attack
on human dignity."”! The Court further held that cruel and inhuman treatment are
materially the same offences in the framework of the grave breaches of the Geneva
Conventions,'** however the attack on dignity will distinguish cruel treatment from
inhuman one. The Court confirmed that no prohibited purpose is necessitated for
the act to amount to cruel treatment. Similarly, the outrages upon personal dig-
nity do not require such purpose. '** The definition of this offence rests very much
on the notion of humiliation and destruction of human dignity. It encompasses
an intentional act or an omission, which would generally be considered to cause
serious humiliation, degradation or otherwise be the serious attack on human
dignity.’** The Court observed that violations of dignity will largely involve acts
or omissions (or words), which not necessarily cause the long-term physical, harm,
but are serious nevertheless.'*> Therefore, the humiliation or degradation must be

18 Prosecutor v. Krnojelac, supra note 102, para. 180; Prosecutor v. Limaj et al., supra note 91, para.
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'Y Prosecutor v. Blaskic, ICTY, Case No. IT-95-14, Trial Chamber (Mar. 3, 2000), para. 182.
120 Prosecutor v. Vasiljevic, ICTY, Case No. IT-98-32, Trial Chamber (Nov. 29, 2002), para. 203.
121 Prosecutor v. Kordic and Cerkez, ICTY, Case No. IT-95-14/2, Trial Chamber (Feb. 26, 2001),
para. 265.
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real, so serious and intense that any reasonable person would be outraged.'”® In
addition the ICTR noted that the elements of “humiliating or degrading treat-
ment” under the Court Statute include “[s]ubjecting victims to treatment designed
to subvert their self-regard. Like outrages upon personal dignity, these offences
may be regarded as a lesser forms of torture; moreover ones in which the motives
required for torture would not be required, nor would it be required that the acts
be committed under state authority.”'*” The European Court of Human Rights
found that degrading treatment may arise from severe treatment based on racial
or ethnic discrimination.'?®

Finally, as far as mutilation of the body parts is concerned, the ICTY has not
developed much of jurisprudence except for stating that it can be an example of
acts per se constituting torture.'?

Indeed the examples from the illegal practice may be helpful and illustrative
to highlight some differences between these converse forms of ill-treatment. Acts
most commonly mentioned as those likely to constitute torture in the context of
armed conflict include beating, sexual violence including rape, prolonged denial
of sleep, food, hygiene, and medical assistance, as well as threats to torture or to
kill the relatives.”*® Noteworthy, in certain circumstances rape and other forms of
sexual violence may also amount to an outrage on the personal dignity, provided
a serious attack on human dignity is present.””’ The use of detainees as human
shields or trench-diggers may too be considered as inhuman or cruel treatment as
it may constitute an outrage on personal dignity."*

Whilst the inappropriate conditions of the confinement in the Omarska camp
in Bosnia, performing the subservient acts, being forced to relieve bodily func-
tions in their clothing, and enduring the constant fear of being subjected to the
physical, mental, or sexual violence in camps were all found to be outrages upon
personal dignity,'® deplorable material conditions at the Llapushnik/Lapusnik
prison camp in Kosovo were considered to amount to cruel treatment.'* Arbitrary

126 Prosecutor v. Kunarac et al., supra note 103, para. 162.

127 Prosecutor v. Musema, ICTR, Case No. ICTR-96-13-A, Trial Chamber (Jan. 27, 2000), para.
285.

128 See e.g., Cyprus v. Turkey, Judgment (May 10, 2001), Application No. 25781/94, Eur. Ct. H. R.
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seizure, unlawful detention for prolonged periods and interrogations in certain
situations however were not regarded as constituting cruel treatment.'®

Human rights bodies were even more specific in indicating which acts may
amount to torture and inhuman treatment, especially pertinent in analyzing
anti-terrorist initiatives. These include in particular the conditions of detention
and the conduct of interrogations, which will be comprehensively discussed in
the subsequent part of this paper in the context of some recent examples of the
abuses. Noteworthy, violations of human rights on the scale we have witnessed
lately however are not incidental, they do appear to be institutionally supported
by the policies predicated on the flawed premises and tenuous assumptions in
acquiescence of disregard for human dignity. The most instructive of the examples
of such occurrence comes from the United States and will be presented in more
detail below.

4. Sowing the Seeds and Reaping the Harvest

In recent years, the use of torture (or alleged use of torture) and similar measures
against terrorists has been alarmingly on sharp rise. One can identify three inter-
related areas where the increase of such practices or a risk of using them can be
clearly visible. The most common and obvious would be the situations of depriva-
tion of liberty, when not only the conditions in detention, the instances of inhu-
man treatment sensu stricto but also the detention per se (if arbitrary, prolonged
or incommunicado) are regarded as violations of the ban on torture and/or cruel,
inhumane and degrading treatment or punishment. The prohibition of torture
and other forms of mistreatment is usually enshrined in the relevant domestic
legislation, but the domestic standard or its interpretation may differ from the
international one. The most widely discussed example of such case is the U.S.
interpretation of the torture definition, as it surfaced in the context of the ongoing
counterterrorism campaign.

4.1. Reinterpreting the Definition

The 1994 Torture Statute,'*® the U.S. legislation implementing CAT into domestic
legislation, was based on the understanding that the definition of torture and in
particular other cruel, degrading and inhuman treatment or punishment would
conform to an earlier U.S. law, including the Fifth, Eight and/or Fourteenth
Amendments to the Constitution as well as previously adopted torture related

135 Id. at para. 232.
136 18 U.S.C.§S 2340-2340A (2000).
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legislation, namely the Torture Victim Protection Act'® (1990).'® While the
latter established civil procedures for the torture victims to recover damages for
torture abuses overseas the former provided the mechanism for assessing criminal
liability for both U.S. nationals and foreign nationals suspected of involvement
in torturing individuals outside of the United States. Following the 9/11 attacks
and the subsequent involvement in Afghanistan the Office of Legal Counsel of
the U.S. Department of Justice was asked by the Counsel to President to prepare
a memorandum regarding the standards of conduct for interrogation under the
Torture Statute. The result of this request, known as Bybee’s Memorandum, provided
a controversially broad interpretation of the federal definition of torture.'® The
Memorandum suggested that for the act causing severe physical pain or suffering
to amount to torture, it must “inflict pain...equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, impairment of bodily
function, or even death.”'*" In accordance to the Torture Statute, an act specifically
intended to inflict severe mental pain or suffering was considered an act of torture.'*!
In so far mental pain or suffering was considered, the Memorandum contended
that “it must result in significant psychological harm of significant duration, e.g.,
lasting for months or even years” to amount to torture under the statute, which
was in line with the mentioned Reservations.'* Finally, it advanced an argument
that the interrogating officials under the authority of President could have invoked
doctrines of self-defense and necessity in the fight against the terrorism to justify
breaches of the U.S. international obligations.

The document was superseded in 2004 by the Memorandum prepared by the
same Office of Legal Counsel as previously, but this time a message seemed rather

13728 U.S.C.§ 1350 note.

138 U.S. Reservations, Declarations, and Understandings to the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, Cong. Rec. S17486-01 (daily ed.,
Oct. 27, 1990) [hereinafter Torture Statute]. Reservation indicated that CAT’s “cruel, inhuman
or degrading treatment or punishment” would be applicable in so far it meant “cruel, unusual
and inhumane treatment or punishment” in a light of Constitutional Amendments. Moreover,
the reservation limited the geographical jurisdiction attached to a legal prohibition of inhuman
treatment for the acts committed within U.S. territory or against U.S. nationals abroad.
Memorandum from Jay S. Bybee, Assistant Attorney General, U.S. Dept. of Justice, to Alberto
R. Gonzales, Counsel to the President (Aug. 1, 2002), at 1.

140 14 at 1 and 6.

!4 Torture Statute, supra note 138, § 2340 (1).
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“prolonged mental harm caused by or resulting from — (A) the intentional infliction or threatened
infliction of severe physical pain or suffering; (B) the administration or application, or threatened
administration or application of mind altering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (C) the threat of imminent death; or (D) the threat that
another individual will imminently be subjected to death, severe physical pain or suffering, or the
administration or application of mind altering substances. ...”, supra note 91.
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different.'® The author, Daniel Levin repudiated the earlier findings, which were
based on irrelevant evidence and led to a wrong conclusion regarding the threshold
of the “severity” of pain or suffering;'* however even under this revised defini-
tion of torture, the previous Office of Legal Counsel opinions addressing issues
related to treatment of detainees would have been the same.'® Interestingly, in
this context both of these legal opinions are nearly silent about the discussion
on the prohibition of torture and other forms of ill-treatment in armed conflict.
This was rather consistent with the earlier position of the Bush Administration
regarding the non-applicability of the laws of armed conflict to the “war on terror”
and in particular the non-applicability of the humane standards in questioning
the detainees, which by the way “substantially reduce[d] the threat of domestic
criminal prosecution.”'#

As one activist stated the Bybee’ s memo was not simply an academic exercise,'
the Bybee’s Memorandum served as legal basis for the quietly approved policy
of intense and violent interrogations in the course of the 2001 Afghanistan and
2003 Iraq conflicts.'® It was suspended only when the evidence of the horrific
consequences of this policy, such as pictured in the gruesome photos from Abu
Ghraib prison, already surfaced in the public domain. Bybee’s opinion resonated in
a series of concurrent and subsequent opinions, including the Haynes memoran-
dum regarding the sixteen counter-resistance techniques, further approved by the
Defence Secretary for the use in interrogations at the Guantanamo Bay detention
camp.'” The recommended techniques involved hooding, stress positions, isola-
tion, stripping, deprivation of light, removal of religious items, forced grooming,
and use of dogs." They were all approved despite signals even from other govern-
mental agencies indicating that some of the coercive techniques may constitute
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a violation of the Torture Statute.”' The application of some harsher techniques,
those under Category III (except for the fourth one), although regarded a lawful,
were made subject to expressed approval from the Defense Secretary. Subsequently
established by the Department of Defense a working group conducted a study
about the interrogation methods allowed in Guantanamo Bay, which resulted in
another memorandum."? The subsequent document (dated April 2003) authorized
isolation (technique X), removing the privileges from detainees (B), attacking or
insulting their “egos” (I) or playing “Mutt and Jeff”- friendly and harsh interroga-
tor as valid methods but subject of notification.'™ There was no mention of stress
positions, use of dogs or stripping but infusing and manipulating the levels of fear
(techniques: E, F, G) or of the environment (U) were still allowed. This Memo
clearly recognized the techniques, which can be regarded as inhuman and/or pro-
hibited by the Geneva Conventions.

Following a transfer to Iraq in 2003 of the ex-Guantanamo Bay Commander
General Miller, who was claimed to have suggested the use of DOD policy guidelines
on interrogation of detainees, General Sanchez signed a memorandum authoriz-
ing a number interrogations techniques adjusted for the applicability to a theatre
of war, therefore presumably in line with the Geneva Conventions. Not only this
document adopted techniques suggested in the April 2003 Memorandum in their
entirety (so even those which were indicated as questionable in light of legal obliga-
tions) butalso reinstated previously rejected techniques like the use of dogs, yelling,
light and loud noise/music control, sleep management (effectively being a form of
deprivation of the sleep), deception and finally the use of stress positions.”>* Other
memos to the same effect followed shortly'> until May 13, 2004, when a change
of policy prompted another set of guidelines from General Sanchez prohibiting
the use of the six interrogation methods previously accepted.’*

15

FBI Legal Analysis of the Interrogation Techniques, Memorandum (Nov. 27, 2002), at 3—4. Prac-

tices included hooding detainees, use of individual phobias including fear of dogs, exposure to

cold weather or water, threats of killing or injuring the family members or using wet towel and

dripping water methods of inducing a misperception of drowning, potentially also transferring

detainees to the third state which allows such interrogation methods in order to obtain the required

information.

152 DOD Working Group Report on Detainee Interrogations (Apr. 4, 2003).

155 Donald Rumsfeld, Memorandum to the US Southern Command on Counter- Resistance Techniques
in the War on Terror (Apr. 16, 2003).

15¢ Ricardo S. Sanchez, Memorandum for Commander, US Central Command. CJTF-7 Interrogation

and Counter-Resistance Policy (Sep. 14, 2003).

Ricardo S. Sanchez, CJTF-7 Interrogation and Counter-Resistance Policy, Memorandum for C2 and

C3, Combined Joint Task Force Seven, Baghdad and Commander, 205th Military Intelligence

Brigade, Baghdad, Iraq (Oct. 12, 2003).

¢ Inspection Report (although heavily redacted) of Brig. Gen. Charles Jacoby (June 26, 2004)

into some 20 U.S. detention or holding centres in Afghanistan, released in June 2006, available

15

S



88  Agnieszka Jachec-Neale

Whilst the Bush administration was facing strong international and growing
domestic pressure, attempts to close all the potential gaps in the regulations of
humane treatment whether on U.S. soil or custody were made both through judi-
cial and legislative means to outbalance the executive suddenly unlimited powers.
In order to reiterate rather than to introduce the prohibition of cruel, degrading
or inhuman treatment, in December 2005 Congress amended the DOD 2006
Appropriations Act by adducing an explicit restatement of the prohibition.”” In
the same act, the authority of the Army Field Manual on Intelligence Interrogation
was confirmed in regards of detainees in the custody or under effective control of
the DOD. The amendment, known as the Detainee Treatment Act, as well as the
subsequently adopted Military Commission Act'® both distinguished between
torture and other inhuman treatment in the spirit of the Bybee’s recommendations,
i.e. focusing on the severity threshold rather than the purpose and the context.”
Accordingly, whilst the “severe” pain or suffering must be inflicted for the act to
amount to torture, a “serious” one is required for cruel and inhuman treatment.
Only “serious” pain here is defined in terms of bodily injury involving at least one
of the following: substantial risk of death, extreme physical pain, burns or physical
disfigurement of a serious nature, or significant loss or impairment of the function
of a bodily member, organ or mental faculty.'® The striking resemblance between
what Bybee has defined as “severe” and what became “serious” pain and suffering
in 2006 Military Commissions Act should not go unnoticed. One wonders how
one can differentiate between the serious physical injury, such as organ failure or
impairment of bodily function and the bodily injury involving extreme physical
pain or significant impairment of the function of a bodily member or organ? The
only distinguishable element between torture and inhuman treatment thus appears
to be the prohibited purpose of the torture such as obtaining information or a
confession, punishment, intimidation, coercion or any reason based on discrimina-
tion of any kind.'®! The ICTY, in relation to Bybee’s Memo, after a brief review of
the drafting history of CAT implied that the “severe” requirement of CAT offers
lower level of the intensity of pain or suffering than suggested in this document.'é?
The Court reasserted its earlier endorsement of the level of intensity as defined

at www.dod.mil/pubs/foi/detainees/JacobyReport.pdf (last visited Apr. 19, 2007) [hereinafter
Jacoby’s Report].

157 Detainee Treatment Act of 2005, Pub.L.No. 109-148 enacted as title X of the Defence Appro-
priations Act, Sec. 1003, H.R. 2863, 109th Cong. 1st Sess., (Dec. 30, 2005).

158 Military Commissions Act of 2006 (Oct. 17, 2006) Public Law 109-336, 120 Stat. 2600.

15 Id. para. 950v (11)(A) and Sec. 6(b)(1)(B).

160 Id. para. 950v (12)(B) and Sec. 6(b)(2)(D).

161 Jd. para. 950v (11)(A) and Sec. 6(b)(1)(B).

162 Prosecutor v. Brdjanin, ICTY, Case No. IT-99-36-A, Appeals Chamber, Judgment (Apr. 3,2007),
paras 249-251.
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by CAT remaining the same under customary international law and stressed that
torture can include acts inflicting physical pain or suffering less severe than the
pain accompanying serious physical injury such as organ failure or even death
or any “extreme” pain or suffering. Clearly in light of such opinion, the Military
Commission Act definition must be considered equally too restrictive as compared
with the customary law standard.

Bearing in mind that when signing the Detainee Treatment Act, President
Bush issued a “signing statement,” in which he presented his interpretation of a
law indicating that interrogation restrictions could be waived if the President, as
Commander-in-Chief, relying on the military necessity thought this would assist
maintain national security.'®
from the absolute prohibition of torture;'** however it arguably poses a certain
potential caveat regarding the effective implementation of the prohibition of cruel
and inhuman treatment, which although undoubtedly a customary international
norm its jus cogens status remains unclear.'®

Controversially, like the amendment attached to the Detainee Treatment Act
enabled testimony obtained as a result of coercion to be used in Combatant Status
Review Tribunals at Guantanamo Bay, the Military Commission Act allowed that
evidence obtained through coercion prior to 2005 be admitted into trial if a military
judge finds it “reliable” and serving the interests of justice. For evidence obtained
after 2005, no coerced evidence could be admitted if a military judge determines
that it was obtained through cruel or inhuman interrogation methods. Clearly,
this provision contradicts the exclusionary rule enshrined in Article 15 of CAT,
the 1975 U.N. Torture Declaration, The Guidelines on the Role of Prosecutors
adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders,'*® whose principles were recognized in Filartiga v.
Peria-Irala as particularly assisting in the establishment of the customary prohibition

3 This was later clarified not to constitute a derogation

16 Statement by the President of the United States, Statement by President George Bush upon Signing,

(Dec. 30, 2005) H.R. 2863, 2005 U.S.C.C.A.N. §50.

Consideration of Reports submitted by State Parties under Article 19 of the Convention, Conclu-
sions and Recommendations of the Committee: United States of America, Committee Against
Torture (July 25, 2006), U.N. Doc. CAT/C/USA/CO/2, at 2.

Legal doctrine implies that if the State argues a persistent objector position to a particular norm of
customary international law, it can be relieved from its effective application under its jurisdiction
unless this particular norm represents jus cogens norm. [see Prosecutor v. Furundzija, supra note
68, paras 153-154] Accordingly, the limitation on cruel and inhuman treatment prohibition
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165

would have been effective in case of US “war on terror,” if US have been consistently objecting to
Common Article 3 prohibition in the context of this conflict, but this argument was effectively
abrogated by Hamdan decision and subsequent legislative and policy changes.

Principle 16 requires the prosecutors to refuse to use as evidence statements obtained by torture
or other ill treatment, except in proceedings against those who are accused of using such means.

U.N. Doc. A/JCONE144/28/Rev.1 at 189.
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of torture.'™ In one of the recent cases focusing on the issue of admittance of

confession obtained by “oppression” inclusive of torture, Britain’s highest Courrt,
the Law Lords found unanimously that evidence resulting from torture or other

inhuman treatment was inadmissible in any proceedings, whether legal or admin-

16

istrative.'® The Government’s argumentation supporting the use of the evidence,

which had been procured by the prohibited means in the hearings before UK’s
Special Immigration Appeals Commission (the body tasked with consideration of
the deportation appeals of individuals believed to be a threat to national security)
without complicity of the British authorities was categorically dismissed. The
leading opinion Lord Bingham of Cornhill famously reaffirmed the significance
of the prohibition:

The issue is one of constitutional principle whether evidence obtained by torturing
another human being may lawfully be admitted against a party to proceedings in a
British court, irrespective of where, or by whom, or on whose authority the torture was
inflicted. To that question I would give a very clear negative answer. . .. The principles
of the common law, standing alone, in my opinion compel the exclusion of third party
torture evidence as unreliable, unfair, offensive to ordinary standards of humanity and
decency and incompatible with the principles which should animate a tribunal seek-
ing to administer justice. But the principles of the common law do not stand alone.
Effect must be given to the European Convention, which itself takes account of the
all but universal consensus embodied in the Torture Convention.'®

There have been however less positive judicial decisions in this context. In August
2005, Amnesty International reported that the Hamburg Supreme Court admitted
as evidence the summaries of the interrogations of three terrorist suspects held in
the undisclosed custody of U.S. authorities in the re-trial of Mounir al-Motassadeq,
accused of assisting the organizers of September 11, 2001 attacks in the United

167 See also General Comment No. 20, supra note 75, para. 12; Committee Against Torture: PE. v.
France, Communication No. 193/2001, U.N. Doc. CAT/C/29/D/193/2001 (Dec. 19,2002), and
Concluding Observations: United Kingdom (Nov. 25, 2004), U.N. Doc. CAT/C/CR/33/3, para.
5. For a comprehensive revision of the exclusionary rule see NGO submission before the House
of Lords in the case A &Others (FC) v. Secretary of State for Home Department [2004] EWCA
Civ1123;[2005] 1 WLR 414, at 35-59, available at redress.org/casework/CaseofAHouseofLords.
pdf (last visited Apr. 19, 2007).

A & Others (FC) v. Secretary of State for Home Department, Appellate Committee of the House
of Lords, Dec. 8, 2005, [2005] UKHL 71. In this case eight suspected terrorists, originally held
in Belmarsh prison without charge even up to four years, alleged that some of the evidence relied
upon the Home Office to issue the certificates under the 2001 Anti-Terrorism, Crime and Security
Act and subsequently to support their case before the Special Immigration Appeals Commission
came from statements obtained from the detainees in Guantanamo Bay or any other undisclosed
custodial centers in Egypt, Jordan or Morocco by using the aggressive interrogation methods.
1" Id. paras 51-52.
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States.'”® The trial based on such disputable evidence resulted in a sentence of 15
years imprisonment, pronounced only in January 2007.

The prohibition of the use of information obtained under torture as evidence
in any proceedings in accordance to CAT is only one of the several legal norms,
which all are regarded to constitute broadly understood standards of humane treat-
ment. Other positive obligations include a forefront obligation to abstain from
involvement in practices amounting to torture or other ill-treatment and from
deporting, extraditing or otherwise transferring any individual to the destination,
where a person would be in danger of being subjected to torture and alike treat-
ment. Other obligations also require the states to take effective preventive measures,
investigate, and prosecute or extradite to countries seeking to bring to justice those
suspected of the prohibited conduct or an obligation to afford effective remedies and
reparation to the victims.'”! Whilst all of these obligations constitute fundamental
and mutually reinforcing elements of the prohibition of torture and other forms
ill-treatment, consideration of each of them would require a separate paper on its
own. In this author’s view, some of the most acute situations of abuse in recent
years took place while during detention. There are three main specific types of the
violations, which include use of torture or torture-like methods during interroga-
tions, subjecting a person to the specific conditions in the custody, which are not
imposed as a part of the interrogation process as well as prolonged and indefinite
or incommunicado captivity as amounting to torture.

4.2. Torture in Detention and Detention as Torture

Some of the practices that have followed the set of the questionable memos have
been documented in the Iraqi Abu Ghraib prison on the pictures of detainees
being humiliated, subjected to torture and inhuman treatment. Even these photos
could have been a part of torture, showed to the detainees to induce their fear.
Alarming reports of similar accounts came from the prisons in Afghanistan while
allegations of torture and similar ill-treatment of the prisoners in Guantanamo
Bay camp surfaced.'”

Accounts of beatings and using violence in different ways, using the environ-
mental modification (switching off air conditioning for prolonged periods of

70 Germany: Hamburg Court Violates International Law by Admitting Evidence Potentially Obtained
through Torture, Amnesty International, Al Index: EUR 23/001/2005 (Aug. 18, 2006).

71 Article 13 CAT, supra note 79; General Comment No. 31, supra note 48, para. 8, Cakici v. Turkey,
Judgment (July 8, 1999), Eur. Ct. H. R., Rep. 1999-1V, para. 113.

172 See for instance Human Rights Watch Reports (HRW): Enduring Freedom: Abuses by U.S. Forcesin
Afghanistan (March 2004), The Road to Abu Ghraib (June 2004), Guantdnamo: Detainee Accounts
(October 2004) or Physicians for Human Rights Report Break Them Down: Systematic Use of
Psychological Torture by U.S. Forces, May 1, 2005; Guantdnamo and beyond, Amnesty International,
supra note 2.



92 Agnieszka Jachec-Neale

time making the room temperature unbearably hot or on the contrary drastically
turning it down, “short” shacking and chaining the detainees to floor in fetal
position ever up to 24 hours causing them to urinate and defecate on themselves,
stripping them naked for few days, gagging their whole heads with a duck tape
just to stop them from chanting prayers, using dogs to intimidate the captives,
sexual or religious humiliation acts experienced by the former detainees but also
witnessed by the agents of the U.S. Federal Bureau of Investigation during their
assignments in Guantanamo Bay are illustrative of the extent of the abuse.'”
Apparently, depravation of sleep, interviews with use of strobe lights and using
loud music with alternate beats for sixteen hours for approximately four days would
break anyone. An institutionalized system of rewards for the cooperation invertly
promoted various levels of punishment for non-cooperation and non-compliance
with the rules of detention, from removal of toothbrushes or towels to placement
in solitary confinement, a dark freezing cold cell even up to four weeks."* The
deliberate desecration of the Holy Koran and the purposely deprivation of running
water necessary for religious practices could be considered as outrages on personal
dignity in accordance to Article 3 common to the Geneva Conventions, if not for
the fact that the outrages upon personal dignity prohibition has been conveniently
omitted from the 2006 Military Commissions Act. The Act removed “outrages
upon personal dignity” and “humiliating and degrading treatment” from the list
of offences punishable under the U.S. War Crimes Act, making such regulation
inconsistent with Common Article 3 to 1949 Conventions and thus also with the
Hamdan ruling.'”

The European Court of Human Rights already in 1979 recognized five particular
interrogation techniques, known as “sensory deprivation” as amounting to inhu-
man treatment. These methods include wall-standing (forcing the detainees to
remain for periods of some hours in a “stress position”); hooding (putting a hood
over the detainees” heads and, at least initially, keeping it there all the time except
during interrogation); subjection to noise; deprivation of sleep or deprivation of
food and drink including subjecting the detainees to a reduced diet.'”® The Court

'73 Detainee Positive Responses, U.S. Federal Bureau of Investigation records of misconduct released
only in early Jan. 2007, available at foia.fbi.gov/guantanamo/detainees.pdf (last visited Apr. 19,
2007); Situation of Detainees at Guantdnamo Bay, Report of the Chairperson of the Working
Group on Arbitrary Detention, Ms. Leila Zerrougui; the Special Rapporteur on the independence
of judges and lawyers, Mr. Leandro Despouy; the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment, Mr. Manfred Nowak; the Special Rapporteur
on freedom of religion or belief, Ms. Asma Jahangir and the Special Rapporteur on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental health, Mr.
Paul Hunt, Feb. 15, 2006, U.N. Doc. E/CN.4/2006/120 [hereinafter: U.N. Rapporteurs’ Report].

174 Detainee Accounts, HRW, supra note 172, at 13-17.

175 Compare Sec. 6(b)(1) (B) of the 2006 Military Commissions Act.

176 Treland v. United Kingdom, supra note 37, para. 96.
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implied that these means only caused the actual body injury or intense physical
or mental suffering, which led to acute psychiatric disturbances but also were
intended to arouse the fear, anguish and the inferiority feelings with humiliating
and degrading effects on the victims."”” On the other hand severe beating to all parts
of the body, using the so called “Palestinian hanging” technique (suspending the
fully naked victim by the hands tied at the back of the neck), or rape for a period
of over three days of the victim, who was also blind-folded, paraded naked and
kept in a continued state of physical and mental pain for the purpose of obtaining
information or confession amounted to torture.”® In the 7omasi case a victim has
been slapped, kicked, punched, made stand for long periods (in stress position)
or naked in front of the open window and deprived of food over a period of two
days in relation to his suspected involvement in terrorist activities in Corsica. The
Court was adamant to point out that the requirements of the investigation and
difficulties in the fight of terrorism cannot result in limits placed on the protection
of the physical integrity of the individuals.'”

If the beatings occurred over a short period of heightened tension and emo-
tions without any other aggravating factors then it will be considered as inhuman
treatment short of torture.’® The European Court further stressed that rape, in
particular, violates the physical and mental integrity and therefore constitutes an
inherent part of the aggravated cruel and inhuman treatment, which, combined
with other humiliating treatment, should be regarded as torture.

The Inter-American Commission and Court of Human Rights agreed with the
European Court’s opinion in that keeping the detainees hooded and naked and
inflicting a drug called pentothal to facilitate the confessions or provision of infor-
mation, imposing a restrictive diet even leading to malnutrition, applying electric
shocks or keeping one’s head under the water to the point of drowning, beatings
and burning with cigarettes as well as threats of any of such practices or death were
considered as inhumane treatment.” Interestingly, U.S. courts also found the acts
such as severe beatings, threats of imminent death and mock executions, threats
of removing extremities, burning (with the cigarettes), electric shocks to genitalia
or threats to do so, rape or sexual assault or injury or threats of it, and forcing a
prisoner to watch the torture of another person to constitute crime of torture.'®?

77 Id. para. 167.

178 See respectively: European Court of Human Rights: The Greek case, supra note 96, at 186; Aksoy
v. Turkey, supra note 32, para. 64; Aydin v. Turkey (Sep. 5, 1997), Eur. Ct. H. R. 1997-VI, No.
50 paras 81-85.

Tomasi v. France, supra note 80, para. 11.

'8 Egmez v. Cyprus, Judgment (Dec. 21, 2000), Eur. Ct. H. R., (2002) 34 EHRR 753, para. 78.
181 JACHR Report, supra note 21, para. 161, also Loayza Tamayo Case, supra note 81, para. 57.

182 Bybee’s Memorandum, supra note 123, at 24.
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Finally, as the Special Rapporteur on Torture reiterated in his 2004 report to the
U.N. General Assembly:

The Special Rapporteur has recently received information on certain methods that
have been condoned and used to secure information from suspected terrorists. They
notably include holding detainees in painful and/or stressful positions, depriving them
of sleep and light for prolonged periods, exposing them to extremes of heat, cold,
noise and light, hooding, depriving them of clothing, stripping detainees naked and
threatening them with dogs. The jurisprudence of both international and regional
human rights mechanisms is unanimous in stating that such methods violate the
prohibition of torture and ill-treatment.'®

Probably the most problematic conditions of detention,'® apart from those insti-
tuted as a part of the inducing cooperation or investigation methods, included the
prolonged confinement in the isolation cells (Maximum Security Units), unjustified
excessive use of force by the Initial Reaction Forces'® and the forced feeding of the
hunger strikers. Prolonged solitary confinement, combined with excessively harsh
conditions on numerous occasions for up to 18 months with only short breaks
between the periods of isolation, have been considered excessive and amounting
to inhuman treatment in violation of Article 7 ICCPR." Although initially the
European Commission of Human Rights observed that solitary confinement may
fall within ambit of Article 3 ECHR depending on the particular conditions, the
stringency of the measure, its duration, the effect pursued and its effect on the
person concerned,' the subsequent findings of the European Court of Human
Rights are more conservative. It appears that the solitary confinement on its own
is not generally regarded as a violation of the prohibition of inhuman treatment.
In the Peers case the Court asserted that incarceration in unventilated cells with
no windows during the hottest time of the year combined with the fact that the
victim had to share the toilet with his inmate diminished his human dignity and
constituted degrading treatment. The Inter-American Court of Human Rights
took a different approach in the context of a disappearance case in recognizing that
“prolonged isolation and deprivation of communication are in themselves cruel and

183 Interim Report of the Special Rapporteur of the Commission on Human Rights on the Question of
Torture and Other Cruel, Inbuman or Degrading Treatment or Punishment, U.N. Doc. A/59/324
(2004), para. 17.

18 For a brief comparison between Guantanamo Bay camp and Belmarsh prison see Visit to Guanta-
namo Bay, U.K. House of Commons Parliamentary Foreign Affairs Committee, Second Report
of Session 2006—2007 (Jan. 21, 2007), HC44, at 13-14.

185 For detailed account see U.N. Rapporteurs’ Report, supra note 173, at 26.

1% General Comment No. 20, supra note 75, para 6; similarly in Victor Rosario Congo (Ecuador),
IACHR Case 11.427, Report No. 63/99, Annual Report of the IACHR (1999), paras 58-59,
discussed also in the U.N. Rapporteurs’ Report, supra note 173, at 25-26.

187 “Complete sensory isolation coupled with complete social isolation can no doubt ultimately
destroy the personality; this constitutes a form of inhuman treatment which cannot be justified
by the requirements of security” as cited in Ovey & White, supra note 108, at 77.
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inhuman treatment, harmful to the psychological and moral integrity of the person
and a violation of the right of any detainee to respect for his inherent dignity as a
human being” therefore finding a breach of the substantive prohibition of Article
5 of the Inter-American Convention on Human Rights.'®

In December 2006 a new facility, known as Camp VI, opened in the Guan-
tanamo Bay base. Reportedly the building contained more permanent isolation
cells, completely sealed and with minimal contact with other human beings. Cur-
rently, approximately 385 individuals are being held on the base, ca. 285 of them
being kept in isolation cells of different types, most however in the new maximum
security confinement without access to natural light or fresh air.'"® Noteworthy,
“separation” as an interrogation technique is also permitted, though subject to
the special authority under the newest version of the U.S. Army Field Manual on
Human Intelligence Collector Operations.'” Separation is characterized by denial
of communication with other inmates justified by “unique and critical operational
requirements.”"”! Separation in that sense very much resembles isolation. If a
prolonged, solitary confinement is to be considered, in line with the U.N. Special
Rapporteurs’ report recommendations'? as inhuman treatment, two-thirds of the
current population of Guantanamo Bay is held in breach of the relevant international
obligations as well as possibly the 2006 Military Commissions Act.

Setting aside the allegations of the brutal execution of the force-feeding of the
detainees on the strike, which on its own may be considered at least in terms of
inhuman treatment, the problem has more of an ethical dimension. Force-feeding,
in view of the World Medical Association, which is contrary to an informed and
voluntary refusal, is unjustifiable and when accompanied by threats, force, and
the use of physical restraints may amount to inhuman or degrading treatment.'”

188 El-Megreisi v. Libyan Arab Jamahiriya, U.N. Human Rights Committee, Comm. No. 440/1990
CCPR/C/50/D/440/1990; Velasquez Rodriguez v. Honduras (Merits), Judgment (July 29, 1988),
Inter-American Court of Human Rights, Series C, No. 4 (1988), para. 156. In the Sudrez Rosero
case, the same Court assessed that a 36-day detention and deprivation of any communication
with the outside world constituted cruel, inhuman, and degrading treatment. Noteworthy, the
victim was held in a damp poorly ventilated underground cell measuring approximately 15
square meters with 16 other prisoners, without the necessary hygiene facilities. Judgment (Nov.

12, 1997), Inter-American Court of Human Rights, Series C, No. 35, para. 91.

United States of America: Cruel and Inhuman: Conditions of Isolation for Detainees ar Guantdnamo

Bay, Amnesty International, AMR 51/051/2007 (Apr. 5, 2007).

190 Army Field Manual, FM2-22.3 on Human Intelligence Operations (Sep. 6, 2006). Neither the
Military Commission Act of 2006 nor this manual applies to the interrogations carried out by
the Central Intelligence Agency.

1 See sections M-2 and M-28 of the Manual for the more detailed description.

92 U.N. Rapporteurs’ Report, supra note 173, para. 87.

19 World Medical Association Declaration on Hunger Strikers, adopted by the 43rd World Medi-
cal Assembly Malta, Nov. 1991 and revised in Oct. 2006, para. 3, available at www.wma.net/

189
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According to the U.N. Special Rapporteur on Torture, force-feeding practices as
well as certain actions of Initial Reaction Forces may also amount to torture if
“it inflicts severe pain or suffering on the victims for the purpose of intimidation
and/or punishment” and in that context the complicit role in torture of the medical
professionals was highlighted.'*

Many practices recorded in Guantanamo Bay were reported as “subtle” compared
with the treatment of the detainees in Afghanistan.'” Recollections of severe beat-
ings, sometimes leading to possible deaths, hooding, striping naked, and parading
in front of female guards, exposure to extreme cold, violent physical examinations,
stress positions, isolation in poor conditions or aggressive sexual humiliation seem
to run as a theme.'”
approved, and extensively used later on in Iraq.'”” In both theatres, these techniques
were used indiscriminately against all persons under the control of the U.S. forces, no
matter that both situations represented international armed conflicts. During such
conflicts some specific treatment may be accorded to specific groups of individuals
depending on their status and/or their conduct over and above the fundamental
standards of humane treatment, which as discussed in this paper always remain
the legal minimum to be adhered to in all circumstances. Even if we accept the
U.S. Supreme Court assertion that Common Article 3 to the Geneva Conven-
tions is applicable in the fight against terrorism, it remains disputable whether the
2001-2002 conflict in Afghanistan should be subject to this interpretation and even
more so to the uncontested conflict in Iraq. Taking into consideration the 2004
ICRC leaked report findings that most of the persons arrested and detained were
civilians, one may conclude that most of the abuses were ultimately executed on
civilians, most again declared that they had been arrested by mistake.'”® The report

These augmented techniques were transplanted, officially

e/policy/h31.htm (last visited Apr. 19, 2007), endorsed by the American Medical Association,
Policy H-65.997 Human Rights (Feb. 10, 20006).
U.N. Rapporteurs’ Report, supra note 173, throughout.
Guantdnamo and beyond, Amnesty International, supra note 2, at 88.
1d. at 84-89, see also Enduring Freedom, HRW, supra note 172; the Schlesinger Report, supra note
148, at 68 and Jacoby’s Report, supra note 156.
See Schlesinger Report, supra note 148, throughout and Investigation Report of Brig. Gen.
Richard P. Formica into detention activities of Special Operation Forces in Iraq, Major Gen.
AM. Taguba, Article 15-6 Investigation of the 800th Military Police Brigade, at 16; Major G.R.
Fay, Article 15-6 Investigation of the Abu Ghraib Detention Facility and 205th Military Intelligence
Brigade, at 7; all available atwww.dod.mil/pubs/foi/detainees/other_related.html (last visited Apr.
19, 2007), Report of the International Committee of the Red Cross (ICRC) on the Treatment by the
Coalition Forces of Prisoners of War and Other Protected Persons by the Geneva Conventions in Iraq
during Arrest, Internment and Interrogation, ICRC (Feb. 2004), throughout.
Id. For example, in ongoing proceedings, seven British soldiers are charged with inhumane treat-
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ment of Iraqi civilian detained following a counter insurgency operation in Sep. 2003. One of
the detainees died during custody allegedly due to severe physical. The case is currently pending
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of Major Gen. Taguba, a military investigator, into Abu Ghraib practices findings
indicates “numerous incidents of sadistic, blatant and wanton criminal abuses” and
in some group of cases (detainees deemed to poses the “intelligence” value) also
systemic. His list of examples of such abuses highlights the following treatment:
arranging naked detainees in a pile and then jumping on them, positioning a naked
detainee on a box, with a sandbag on his head, and attaching wires to his fingers,
toes and penis to simulate electric torture; sodomizing with chemical lights and
pouring the phosphoric liquid on detainees, threatening them with aloaded 9-mm
pistol, rape on both male or female prisoners as well as using military working dogs
(without muzzles) to intimidate detainees with threats of attack, which led in at
least one case to biting and severely injuring a detainee.

Increasingly, the photographing and videotaping of many of these incidents
were observed, some of the most humiliating conduct included videotaping and
photographing naked male and female detainees; detainees forced into various sexu-
ally explicit positions or forced to masturbate themselves. The published pictures
undoubtedly leave an uneasy impression of being not only a record of deliberate
strategy of infusing fear and humiliation by using them during subsequent inter-
rogations'” but also evidence of some kind of amusement-smiles, “thumbs-up”
and team hugs over the battered individuals. Whether civilians or prisoners of war,
the law requires the captured individuals not only to be protected from acts of
violence but also insults, intimidation, and public curiosity.”” One has to call into
question the purpose of such practices on the part of the perpetrators documenting
their own misconduct, if they would not have genuinely thought it was all within
an acceptable parameter of behavior; only that what is acceptable is not always
lawful. The problem however of the disrespect for another human being appears
to be far more comprehensive.

Only just released the U.S. Defense Department survey of the mental health of
deployed U.S. Army and Marine Corps troops in Iraq shows that despite all the
investigations, improved trainings and corrected legal positions in respect to torture
in the war against terrorism, especially however during armed conflicts, suggests
that less than half of soldiers (47 percent) and 38 percent of Marines believe that
non-combatants should be treated with dignity and respect.*' Well over one third
of Marines (44 percent) and 41 percent of soldiers would allow torture if it would

on appeal before the House of Lords. Al Skeini & Others, R (on the application of) v. Secretary
of State for Defence [2004] EWHC 2911 (Admin) The Court of Appeal, Judgment (Dec. 21,
2005) and Decision of High Court (Dec. 14, 2004).

19 As mentioned in Getting away with Torture, HRW, Vol. 17 No. 1 (G) (Apr. 2005), at 23.

20 Article 13 GCIIT and Article 27 GC IV, supra note 7.

2 Operation Iraqi Freedom 0507, Final Report, Mental Health Advisory Team- IV (Nov. 17, 2000),
at 3442 (Battlefield Ethics) available at www.armymedicine.army.mil/news/mhat/mhat_iv/
MHAT_IV_Report_17NOV06.pdf (last visited Apr.19, 2007).
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help save the life of a Marine/ Soldier as well as to obtain important information
about the insurgents. The other trend shows that the mistreatment involving
insults and curses at non-combatants was exacerbated by having the member of
the unit become a casualty (42 percent of soldiers and 50 percent of Marines) or
when handling the dead bodies or human remains (54 percent of Marines and 48
percent of soldiers). These results depict the alarming degradation of the respect
for the principles of dignity and humanity. The opponents, both civilians and
combatants, appear to be annoying nobodies.”* Striking is the easiness with which
the soldiers would contemplate the infliction of torture, torture understood as
extreme physical injury leading possibly to death, bearing in mind that torture is
universally unlawful and unjustified in any circumstances.

5. Conclusions

The mistreatment of individuals deprived of their liberty has occurred probably in
every war that has ever been fought, yet the recent practice is particularly shocking
as itappears to be directed at diminishing or depriving an individual of dignity and
humanity. These practices, which in many cases have been supported by state policy,
strike at the very heart of international humanitarian law, the spirit of humanitarian
values and respect for a human being during war, the most cruel of all times. The
law as we know has not changed but the fighters and the goals of the fight may
have done so. In this era when the rules of war with the limitations they impose
are perceived as a hindrance to defeat of the enemy and ultimate victory, they are
of utmost importance. Following the September 11, 2001 attack the U.N. Special
Rapporteur on Torture, at that time, Sir Nigel Rodley, noted:

However frustrating may be the search for those behind the abominable acts of ter-
rorism and for evidence that would bring them to justice, I am convinced that any
temptation to resort to torture or similar ill-treatment or to send suspects to countries
where they would face such treatment must be firmly resisted. Not only would that
be a violation of an absolute and peremptory rule of international law, it would be
also responding to a crime against humanity with a further crime under international
law. Moreover, it would be signalling to the terrorists that the values espoused by the
international community are hollow and no more valid than the travesties of principle
defended by the terrorists.?”

This paper does not address a plentiful of other aspects debated in the context of
humane treatment and in particular the prohibition of torture and other forms

22 As cited in The Road to Abu Graib, HRW, supra note 172, at 24.
25 Statement by the Special Rapporteur to the Third Committee of the General Assembly, delivered
on Nov. 8, 2001, Annex III, U.N. Doc. E/CN.4/2002/76, at 14.
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of ill-treatment. The catalogue of such problems encompasses proposals to legally
sanction the use of torture in “ticking-bombs” scenarios, violations of the non-
refoulement principle through extrajudicial transfers for aggressive interrogations
to states commonly practicing the illegal methods and the apparently unlimited
involvement of the U.S. Central Intelligence Agency in any of such activities, the
problems with establishing the abuses and accountability issues. What this paper
attempted to show is the essence of what humane treatment is considered to be or
rather what universally it is accepted not to be. The analysis of the concept of the
prohibited conduct aimed to illustrate that both branches of international law, the
humanitarian and the human rights ones, in global and in regional dimensions,
perceive the prohibition in broadly same terms. The dispute however remains as to
the purposive reinterpretation of certain aspects of the concept, suited to political
aims and not legal progress, translated into policy guidelines and embedded into
the psychic of the individuals fighting with terrorism, which inevitably contributed
if not led to a recent rise of violations, unprecedented in terms of scale and nature.
Crime is contagious-

If the government becomes a lawbreaker, it breeds contempt for law; it invites every
man to become a law unto himself; it invites anarchy. To declare that in the administra-
tion of the criminal law the end justifies the means — to declare that the government
may commit crimes in order to secure the conviction of a private criminal — would
bring terrible retribution.?**

24 QOlmstead v. U.S., supra note 1.






Chapter 111

Legal Conclusion or Interpretative Process?
Lex Specialis and the Applicability of International
Human Rights Standards

Conor McCarthy*

1. Introduction

Few areas of international law exist in such close, but complex, proximity to other
areas of legal regulation as international human rights law. The complexity of this
interrelationship is particularly acute during times of armed conflict. While humani-
tarian law is conceived of specifically to address the kinds of situations which arise
in warfare and the dynamics which underpins them, the relevance and applicability
of human rights standards is more subtle and context dependent. As a result the
relationship between these areas of law is, at times, fraught. International law seeks
to fit these legal regimes together through a series of legal principles or maxims of
interpretation. These interpretative maxims provide the primary mechanisms for the
resolution of conflict, in particular the notions of lex posterior derogat legi priori —
the idea that more recently assumed obligations prevail over those less recently
assumed and lex specialis derogare legi generali — the notion that law specially tailored
to a particular context takes precedence over generally applicable law.'
Considerable conceptual confusion shrouds these maxims of interpretation. Even
their interrelationship is unclear. Some writers contend that lex specialis overrides
lex posterior, others contend that it does not.” Further opacity surrounds how the

* Jesus College, Cambridge.

The role of lex posterior and lex specialis is not necessarily limited to the resolution of normative

conflict, occasionally they are used as a supplementary means of interpretation to direct the inter-
preter to a more elaborate or sophisticated set of applicable legal norms. For example, Sir Gerald
Fitzmaurice, The Law and Procedure of the International Court of Justice 1951-54: Treaty Interpreta-
tion and Other Treaty Points, 33 BYIL 236 (1957). Other supplementary means of interpretation
include interpretation @ contrario, acquiescence, contra proferentem, ejusdem generis and expressio
unius est exclusio alterius. See Anthony Aust, Modern Treaty Law and Practice 200-201 (2000).
Daniel O’Connell & Ivan Shearer, The International Law of the Sea, Vol. I, 47 (1982). Cf Mark
Villiger, Customary International Law and Treaties: A Manual on the Theory and Practice of the
Interrelation of Sources 60 (2d ed., 1997) [hereinafter Villiger].

o
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question of how lex specialis should properly be employed in legal reasoning, the
controversy concerning whether and how human rights standards can be applied
in occupied territory is indicative of this. This article will address in particular con-
ceptual ambiguity on the latter point. It will examine the role lex specialis occupies
in international legal reasoning. It will then seek to use these understandings to
shed some further light on the issues of applicability where humanitarian law is
concurrently applicable alongside human rights norms.

2. The Nature of the Problem

In its Advisory Opinion concerning the Legality of Nuclear Weapons, the ICJ
stated that, except to the extent provided by lawful derogation, international human
rights standards remained, “in principle” applicable in an armed conflict; however,
“the test of what is an arbitrary deprivation of life. .. falls to be determined by the
applicable lex specialis.” This was a relatively straightforward proposition for the
Court to iterate in the context of the abstract question it had to address in that
case. However, when faced with a more specific factual context in its Wall advisory
opinion, it was necessary for the court to more fully address the complexity of the
question of simultaneous applicability. It stated that:

As regards the relationship between international humanitarian law and human rights
law, there are thus three possible situations: some rights may be exclusively matters of
international humanitarian law; others may be exclusively matters of human rights
law; yet others may be matters of both these branches of international law. In order
to answer the question put to it, the Court will have to take into consideration both
these branches of international law, namely human rights law and, as lex specialis,
international humanitarian law.*

The proposition that international human rights standards are, in some manner,
applicable alongside humanitarian law during military occupation in spite of the
general lex specialis character of the latter has been authoritatively and widely
accepted, not just by the IC] but also in a range of other authoritative determina-
tions. Both U.N. Human Rights Committees have affirmed the applicability of
human rights standards in contexts also falling within the purview of the laws
of war, as has the European Court of Human Rights (ECHR).? The key issue of

w

1996 (I) ICJ Rep. 240.
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, (July 9, 2004) 2004 ICJ 131, at 35. [hereinafter The Wall Advisory Opinion]
See, inter alia, Case concerning Armed Activities on the Territory of the Congo (DRC v. Uganda),
(Dec. 19, 2005), 2005 I.C.J. Rep. 116, para. 179 [hereinafter DRC v. Ugandal]; Committee on
Civil and Political Rights, General Comment No. 6, Right to Life (1982), para. 2; General Com-
ment No. 14, Nuclear Weapons and the Right to Life (1984); General Comment No. 29, States

N
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applicability is therefore where and how these two legal regimes interrelate during
armed conflict. There will inevitably be many circumstances where the applicable
norms can only be derived from the specialized regime. However this paper will
argue that the mere assignation of a body of principles as lex specialis is insufficient
to achieve a full understanding of the applicable legal standards and the nature of
the relationship between special rules, in this case the laws of war, and fundamental
but more general norms. Several underlying issues are at play — the nature and
purpose of the particular legal principles at stake, the context in which a particular
principle is being applied, the nature of the relationship between the potentially
conflicting regimes, and also the legal dynamics underpinning them.

3. The Role of Lex Specialis in International Legal Reasoning

Views as to the role and purpose of lex specialis in legal reasoning have a long lin-
eage. Grotius wrote that in relation to those agreements which are to be regarded
as equal, certain “should be given preference which is most specific and approaches
most clearly to the subject at hand; for special provisions are normally more effec-
tive than those that are general.” The tentative phrasing adopted here is revealing;
Grotius did not treat the principle as absolute — rather as a useful mechanism in the
resolution of conflict in favour of the application of more effective specific rules in
place of less effective general rules. Later Pufendorf” and then Vattel would adopt
similar reasoning. Vattel, developing the work of Pufendorf, stated:

Of two laws or two conventions, we ought (all other circumstances being equal)
to prefer the one which is less general and which approaches nearer the point in
question: because special matter admits of fewer exceptions than that which is gen-
eral; it is enjoined with greater precision and appears to have been more pointedly
intended.?

of Emergency, (2001) and Committee on Economic, Social and Cultural Rights, Consideration
of Reports Submitted by State Parties (June 26, 2003), U.N. Doc. E/C.12/1/Add.90, para. 31.In
a series of cases the ECHR has also applied human rights standards to circumstances of internal
armed conflict. See Khashiyev and Akayeva v. Russia, Isayeva, Yusupova, Bazayeva v. Russia and
Isayeva v. Russia, All ECEHR Chamber Merits, (Feb. 24, 2005), available at www.echr.coe.int. See
Sfurther the Paris Minimum Standards of Human Rights Norms in a State of Emergency, 79 Am.
J. Inf1 L. 1072, 1073 (1985), U.N. Econ. & Soc. Council [ECOSOC], Comm. on Hum. Rts.,
Status of the International Covenants on Human Rights: Siracusa Principles on the Limitation and
Derogation Provisions in the International Covenant on Civil and Political Rights, Annex, U.N.
Doc. E/CN.4/1985/4 (Sept. 28, 1984), Special Rapporteur (L. Despouy), Tenth Annual Report
on Human Rights and States of Emergency, U.N. Doc. E/CN.4/Sub.2/1997/19 (1997).

¢ Hugo Grotius, De Jure Belli Ac Pacis 428 (1625) [hereinafter Grotius].

7 Samuel Von Pufendorf, De Jure Naturae Et Gentium 822 (1762).

8 Emerich De Vattel, Law of Nations, § 316, 5th Rule (1758).
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Thus Vattel attaches a clearer normative punch to earlier views about the nature of
lex specialis. For Vattel voluntarism plays a key role in explaining, justifying, and
understanding lex specialis — not only is it advisable for states to follow specially
designed provisions as being more likely to lead to an effective disposition, but the
special provisions also more closely reflect the deliberate will of those states agreeing
to them, and therefore normatively merit being followed more closely.

In more recent times the place of lex specialis as a fundamental principle of
international legal analysis has become entrenched. Although it finds no explicit
place eo nomine in the Vienna Convention on the Law of Treaties (VCLT), it is
nevertheless widely utilized as a means of treaty interpretation in accordance with
Articles 31 and 32 of the VCLT.? However, its scope is not limited to treaties. It has
afundamental, though often not expressly acknowledged, role in distinguishing the
scope of application of conventional and customary international law,'” the former
generally having priority over the latter by virtue of the jus dispositivum nature of
most rules of custom."" Lex specialis and other concomitant interpretative prin-
ciples such as lex posterior are generally not regarded as being customary rules per se.
Schwarzenberger points out any tendency to so regard them would be challenged
by the paradox of “the self-eliminating character” such customary maxims would
develop.'? Rather these maxims represent logical techniques.'? However, these are
not free-standing logical techniques. As suggested in the analysis of early jurists
such as Grotius and Vattel, the “logic” which /ex specialis furnishes legal reasoning
with, is also, in itself, articulative of a bundle of underlying principles or values.

In its recent work on the subject the International Law Commission (ILC) has
identified some of the concerns — both teleological and consequentialist — which
lex specialis articulates. Echoing Vattel, it highlighted “the need to ensure the practi-
cal relevancy and effectiveness of the standard as well as to preserve what is often
a useful guide to party intentions.”'* The Commission went on to say that these

® Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising from the Diversifi-
cation and Expansion of International Law, International Law Commission, 58th Session, U.N.
Doc. A/CN.4/L.682 (April 13, 2006), at 38 [hereinafter ILC Fragmentation Report].

10 See Villiger, supra note 2 and Sir Robert Jennings & Sir Arthur Watts (eds.), Oppenheim’s Inter-
national Law, Vol. I, 1270-1280 (9th ed., 1992) [hereinafter Jennings & Watts].

' Parties are entitled to derogate from such rules, establishing different rules governing their rela-
tions inter se. North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal
Republic of Germany/Netherlands) (Feb. 20, 1969) 1969 IC] Rep. 42, para. 72 [hereinafter North
Sea Continental Shelf Cases].

12 See Georg Schwartzenberger, International Law as Applied by International Courts and Tribunals
472 (1957). However, general principles of interpretation, mentioned explicitly in the VCLT have
been regarded as customary. See Territorial Dispute (Libyan Arab Jamahiriya v. Chad), (Feb. 3,
1994) 1994 ICJ Rep. 6, para. 41.

'3 Wilfred Jenks, 7he Conflict of Law Making Treaties, 30 BYIL 401, 436 (1953).

" ILC Fragmentation Report, supra note 9, at 40.
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concerns “need, of course, to be balanced against countervailing ones: the hierar-
chical position of the relevant standard and other evidences of state intent.”> Of
course, at a deeper level the way in which interpretative techniques like lex specialis
are employed in legal reasoning, and the relative emphasis which the process places
on these various interests reveals much about the relative importance attached to
concepts such as voluntarism, positivism, normativity and so forth in international
law discourse. The discussion concerning the applicability of human rights standards
during armed conflict must be seen in this context.

In broad terms therefore conceptions about the operation of lex specialis in legal
reasoning can gravitate towards one of two tendencies — a kind of conclusory pro-
cedure or as more akin to an interpretative process. Before outlining some of the
key characteristics of these a preliminary point is important. The following analysis
is not meant to function as an analytic taxonomy of Jex specialis in legal reason-
ing. Rather the point that will be developed here is that approaches to lex specialis
in legal reasoning are not uniform, and that differences in the way in which the
concept is used have a significant impact upon the legal conclusions reached. The
analysis elaborated below is therefore meant as an analytical tool for delineating
these differences and examining their significance.

Unfortunately, an examination of the legal reasoning involved in the application
of lex specialis is complicated by the fact that the way in which the concept is used
is often rather opaque. One reason for this conceptual opacity may stem from the
fact that it often operates as a function of implicit rather than explicit legal reason-
ing — cited en passant as if involving the application of a relatively unsophisticated
and uncontroversial legal principle. Jennings and Watts describe the concept as
“expressive of common sense and normal grammatical usage.”'® On occasion, this
will surely be the case.

However, the ease with which it can be applied is very much contingent on the
legal and factual context which the interpreter faces. Frequently, judicial opinions
will invoke the interpretative norm without a real explanation of how application
of the reasoning connoted by the doctrine has led to the legal consequences cited."”

5 1

16 Jennings & Watts, supra note 10, at 1280.

17" An early example of this kind of approach can be seen in the PCIJ case Mavrommatis Palestine
Concessions, PC.1.]. Series A, No. 2 (1924), at 31. Here the court was faced with two potentially
conflicting treaties which had an impact upon its jurisdiction, the Mandate for Palestine and
Protocol XII of the Treaty of Lausanne. After briefly addressing and dismissing two arguments in
favour of the applicability of the Mandate, the Permanent Court went on the opine that “[o]n the
contrary, in cases of doubt, the Protocol being a special and more recent agreement should prevail.”
More recently, in Armed Activities on the Territory of the DRC the IC] assessed the lawfulness of
Ugandan conduct in the Ituri province of the DRC against both the laws of military occupation
and international human rights standards without discussion of the extent to which the laws of
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The fact that a specifically tailored legal regime exists to address an issue is some-
times itself seen as sufficient to justify the application of those rules pertaining to
that legal regime without reference to other norms. This can give an unfortunately
conclusory or rhetorical quality to legal analysis relying on the doctrine. It means
that its role in legal reasoning is paradoxically often concealed, though nonetheless
very apparent because of its significant influence on legal outcomes.

Those relying on lex specialis argumentation in its more conclusory form appear
to approach it as being akin to an heuristic mechanism. Through a form of typo-
logical reasoning, lex specialis is utilized as a straightforward instrumental device,
revealing the applicability or non-applicability of a particular legal regime or body
of legal principles.'® The key aspect of this analysis is the characterization of a
body of rules when considered systemically or iz roto, usually by reference to the
sophistication or particularity of the rules in addressing certain factual contexts or
the perceived intention of state parties as to the specific context which a body of
rules was purportedly designed to address.

Where it is determined that a body of principles can appositely be described as
specialis, this is sufficient in itself to supplant a generalis legal framework." It is in
this sense that lex specialis functions, more as a legal conclusion than a mode of
interpretation. Once specialis status has been determined there is little scope for
mutual accommodation between the specialist and generalist regimes, the appli-
cability of the former is treated as if almost an @ priori function of its status.

This rather formalistic interpretative perspective has occasionally been deployed
in academic writing. Dionisio Anzilotti described lex specialis norms as having the
effect of displacement; he wrote “in roto jure genus per speciem derogatur; la norme
de droit particuli¢re 'emporte sur la norme générale.” Some of the criticisms of

military occupation should be applied specialis in such circumstances. DRC v. Uganda, supra note
5, paras 178-179.

Cf Jorg Kammerhofer, who frames lex specialis as the justification for breach of a general rule. Kam-
merhofer, Unearthing Structural Uncertainty through neo-Kelsenian Consistency: Conflicts of Norms
in International Law. European Society of International Law, Research Forum paper, available at
www.esil-sedi.eu/english/pdf/Kammerhofer.pdf (last visited June 6, 2007).

The debate concerning the status and conditions of detention to which various kinds of participants
in armed conflict are entitled is redolent with this kind of analysis. See, for example, Nathaniel
Berman, Privileging Combat? Contemporary Conflict and the Legal Construction of War, 43 Colum. J.
Transnat’l Law 1, 12 (2004). In this article Berman describes the nature of humanitarian law thus:
“...lex specialis literally implicates matters of life and death, for its applicability may determine
whether a particular killing is legally facilitated through its immunizations through international
humanitarian law or is legally prohibited by international human rights law. ...” Berman continues,
“[t]he construction of the scope of the combatants privilege is thus central to the construction of
the line between the exceptional lex specialis of war and the normal lex generalis of human rights
and crimes.” See also Roy Schondorf, Extra-State Armed Conflicts: Is there a Need for a New Legal
Regime?, 37 N.Y.U. J. Int'l Law and Pol. 1, 61 (2004).

2 Dionisio Anzilotti, Cours de droit international, Tome I (transl. by Gilbert Gidel), 103 (1929).
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the ICJ’s Wall Advisory Opinion have been structured on a similar premise. In
addressing this subject Michael Dennis conducted a thorough schematic analysis of
both the ICCPR and the ICESCR. He examined the structure and purpose of the
conventions and also analysed their travaux préparatoires and state practice to assess
the intention of states when the conventions were negotiated, concluding that:*!

In short, the best reading of the interrelationship between the ICCPR and international
humanitarian law is the more traditional view that international humanitarian law
should be applied lex specialis in determining what a state’s obligations are during
armed conflict or military occupation.??

Thus Dennis sees the specialis character of the relevant laws of war as supplanting
conventional human rights obligations. The detailed and careful analysis he presents
speaks to whether human rights standards and the law of military occupation can
be considered generalis and specialis respectively. The fact that they are is deter-
minative of the issue — the later must be applied to the exclusion of the former.
States also occasionally rely on this form of reasoning as an explanation for often
controversial legal policies, as the broad nature of the legal analysis involved reduces
the scope for protracted argumentation on the applicability of certain pointedly
sensitive norms. A good practical example of this approach is the recent controversy
concerning the applicability of the Convention Against Torture (CAT) in times of
war and in occupied territories.

In his testimony before the Committee Against Torture, John Bellinger, Legal
Advisor to the U.S. Department of State, explained on behalf of the U.S. govern-
ment that “our view is simply that U.S. detention operations in Guantanamo,
Afghanistan, and Iraq are part of ongoing armed conflicts and, accordingly, are
governed by the law of armed conflict, which is the lex specialis applicable to those
particular operations.”* Bellinger went on to argue that the CAT was only appli-
cable to the de jure territorial jurisdiction of the U.S., and not to circumstances
of military occupation where the U.S. only exercised de facto control.?* The
Committee in its final conclusions and recommendations found these arguments
unmeritorious, stating:

2! Michael Dennis, Application of Human Rights Treaties Extraterritorially in Times of Armed Conflict
and Military Occupation, 99 Am. J. Int’1 L. 119 (2005). This article is part of AJIL Agora: Wall in
Occupied Palestinian Territory.

22 Id., at 139. Dennis expressed the same conclusions, mutatis mutandis, in respect of the ICESCR,
at 141.

% Oral Statements by the United States Delegation to the Committee Against Torture (May 8,2000),
at 4, available at www.us-mission.ch/Press2006/CAT-May8.pdf (last visited June 6, 2007).

2 Oral Statements by the United States Delegation to the Committee Against Torture, (May 5,
2000), at 16-17, available ar www.us-mission.ch/Press2006/CAT-MAY5-SPOKEN. pdf (last
visited June 6, 2007).
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The State party should recognize and ensure that the Convention applies at all times,
whether in peace, war or armed conflict, in any territory under its jurisdiction and
that the application of the Convention’s provisions are without prejudice to the pro-
visions of any other international instrument, pursuant to paragraph 2 of its articles
land 16.5

It went on to conclude that jurisdiction under the convention encompassed the
notion of “de facto effective control” by “whichever military or civil authorities
exercise such control.”*

Particularly over the last decade, findings such as this by authoritative bodies
means that typological approaches to lex specialis increasingly run counter to a
growing and varied body of authoritative legal determinations which envisage
some form of concurrent role for generalis and specialis norms, in particular in the
fields of humanitarian and human rights law.?” The categorical approach inher-
ently leaves little room for such a mutual accommodation. At a more fundamental
level the nature of the reasoning involved in this approach to lex specialis is also
somewhat unsatisfactory.

Asalready noted, the fact that the characterizations, lex specialis and generalis, tend
to be treated as if fully determinative of the applicable law, lends the categorical /ex
specialis reasoning a rather conclusory quality. The focus of argumentative discourse
concerns the form of the legal norm in question. Once the appropriate assignation
has been determined, the need for further argumentation or analysis is negated since
the conclusion as to the applicability of a particular norm is thereby revealed. This
can have the effect of concealing important aspects of the inherent legal reasoning —
including articulation of those principles and purposes, mentioned earlier, which
the concept of lex specialis comprises. The resultant lack of transparency is to the
detriment of legal discourse. It tends to mask the underlying rationale for finding
a body of law to be specialis and can obscure the extent to which importance was
attached to factors such as the intent of state parties, the need for effectiveness,
the normative weight attached to a body of rules and so forth. While it is quite
appropriate and indeed necessary for these factors to be weighted carefully and
differentially in a context sensitive manner, it is problematic for this analysis to be
unarticulated and left to inference or speculation.

The categorical nature of the legal analysis also tends to oversimplify the factual
and legal context in which the interpretative process takes place. The concepts
of specialis or generalis are inevitably relative. They cannot be conceptualized or
applied without reference to the legal context in which they are considered, nor

» Committee Against Torture, Conclusions and Recommendations of the Committee, United States
of America, U.N. Doc. CAT/C/USA/CO/2 ( July 25, 2006), paras 14-15.

26 Id

" A useful summary of case law relating to lex specialis is provided in the ILC Fragmentation Report,

supra note 9, at 40—47.
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can they be conceptualized in isolation from one another. Moreover, a conclusory
approach also means that other nuanced factors relevant to the question of appli-
cability are also afforded little space in this analysis, for example, the way in which
even generalized frameworks, not tailored for a particular factual context, may,
because of their more extensive usage, have areas of jurisprudence which speak to
aspects of a particular factual scenario in a more sophisticated and relevant man-
ner than the specially tailored law. This is especially so where the factor does not
speak directly to the specificity or generality of a legal regime. In certain contexts,
for example, it may be appropriate to attach less emphasis to the original intent of
state parties. Partly as a consequence of this, conclusions can also be problematic.
A categorical approach tends to abrogate the scope for more nuanced legal find-
ings, most obviously through failing to allow space for an analysis which suggests
the simultaneous, though not coterminous, applicability of both regimes in an
appropriate context.

A further difficulty stemming from conclusory use of the lex specialis is that the
reasoning imbibes a somewhat self-referential flavour. Lex specialis becomes both
the legal justification and de facto consequence of the legal analysis. Justification
is furnished through the strong, though unevaluated, connotations of “common
sense,” state intent and effectiveness which the concept is perceived to imply. Thus,
the fact that a specialized framework exists s, in itself, seen as sufficient to provide
legal justification for the consequences which flow from the classification. On
the other hand, the synonymity between the status of specialis and the purported
non-applicability of generalized rules, inhibits a thorough evaluation of underlying
arguments whether based on voluntarism, effectiveness or normative superiority,
and in so doing, completes the circularity of this kind of analysis.

A closely related difficulty is that of formalism. If the assignation of lex specialis
status to a regime were to necessarily mean the non-applicability of a generalized
regime then a sharp distinction must exist or be created between the two. How-
ever, one important aspect of reasoning which a conclusory approach often leaves
hidden concerns the proper scope of the principle or rules which are purported to
be specialis. Rarely do writings or opinions which appear to adopt this categorical
approach articulate an explanation for the parameters of the framework which is
purportedly lex specialis. For example, does a purportedly specialized legal regime
encompass the treatment of POWs in international armed conflict, the treatment
of all detainees in all armed conflict, or is it actually a more meta-legal question
about the specialized character of humanitarian law more generally? What contextual
factual and legal factors influence the setting of these parameters? Undoubtedly,
sometimes these parameters will be clear, for example in narrow fields regulated
by a single treaty.

However, this is not the case for areas such as international humanitarian law,
regulated by a multiplicity of interwoven treaty standards and a range of funda-
mental customary norms. Indeed, an analysis which suggests that international
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humanitarian law as a whole should be regarded as specialis faces the challenge of
how it can define parameters for humanitarian law without relying on arbitrary
premises. For example, is it to be limited to the laws of war or are other areas of
legal regulation, equally crucial to conflict, such as international refugee law (with
its own strong human rights dimensions) to be included? If so, how can a sharp
distinction between human rights and humanitarian law be sustained? On what
basis is this multiplicity of interwoven rules to be untangled and distinguished?

In this context a conclusory approach to lex specialis is fundamentally problematic.
In circumstances where two applicable but separate bodies of law seek to regulate
a situation, one of which is specialized the other general, the two bodies of law
need not be seen as radically distinct by mere function of the specialised nature
of one. Instead these can be seen as existing along a spectrum of legal relevancy to
the factual circumstances at issue. The various maxims of legal reasoning —and the
underlying principles which give them impetus — help the interpreter to determine
where along the spectrum a particular rule appears. Lex specialis cannot therefore
properly be treated as a formalist technical rule which, upon heuristic application,
reveals the applicable law. It is instead an interpretative construct, a maxim of legal
reasoning which guides the interpreter towards those norms or bodies of law to
be emphasised in the process of legal reasoning, those norms of most relevance.
In a sense it encapsulates an argumentative framework for addressing questions of
applicability and inapplicability.

4. Lex Specialis as an Interpretative Process

The crucial question is not then so much the assignation of the norm or regime as
such, but instead a more engaged process of enquiry is necessary, utilizing those
principles and precepts which underlie the concept. The legal analysis generated by
less conclusory use of lex specialis allows for recognition of more nuanced factors
in the process of interpretation and enables more carefully calibrated conclusions
concerning applicability. This leaves space for less categorical outcomes while
acknowledging that in some circumstances a degree of simultaneous applicability
may exist. This is perhaps what the International Court of Justice had in mind
in the Wall Advisory Opinion where it talked of the “three possible situations” as
regards the relationship between humanitarian and human rights law — namely
the applicability of one or other regime or in some circumstances the concurrent
applicability of both.?® Except for the most obvious cases a careful process of analysis
is be necessary to determine which situation is pertinent, and what that means
where there exists concurrent applicability.

28 The Wall Advisory Opinion, supra note 4, para. 106.
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From the discussion above the use of lex specialis in legal reasoning can be seen
as being underpinned by two closely interrelated normative purposes. These are
the idea of giving appropriate weight to the intention of those states which cre-
ated the rule or rules in question, and the pursuit of relevancy and effectiveness in
the application of legal norms in practical situations. The first of these is based on
a normative voluntarist conception of procedural propriety, while the second is
framed in consequentialist terms of substantive outcome.” These principles are not
exhaustive of the kind of legal values which the concept of lex specialis articulates.
Other principles could also be seen as encompassed by, or complementary to, these
rather broad concepts, such as legal clarity, certainty, and predictability.

Nevertheless, the following analysis, without seeking to be definitive, will set out
a range of factors that are meant as an elaboration of the principles which underlie
lex specialis analysis with a specific view to casting further light on how the maxim
acts as a bridge between human rights and the laws of war. The factors which will
be emphasised, therefore, are those most pertinent to the application of human
rights standards during an armed conflict. These are not meant as hard doctrinal
rules or criteria but rather as compass points to assist in thinking about what it
means to employ lex specialis in legal reasoning. The focus will be on the third of
the situations identified by the court — “some rights...may be matters for both
these branches of law.” The key issue is how an interpretative process can determine
whether a given right is a matter for both humanitarian and human rights law, and
if so, how this miscegenetic relationship can be accommodated.

5. Consentualism and Teleology in the Interpretative Process

In many situations reference to state intent will occupy a crucial place in inter-
pretation. Typically, where circumstances develop resulting in the emergence of
new concerns, particularized rules, legal machinery and enforcement mechanisms
are a standard response of states to address such challenges, in the process sup-
planting broad traditional customary principles. Where states create such a legal
framework to derogate from customary jus dispositivum, the voluntary consent
of states means that interpretation is likely to be relatively straightforward — the
dispositive customary law can be set aside in favour of legal mechanisms and rules
setout in jus scriptum.*® The ICJ has taken the opportunity on several occasions

» See Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument
309 (2005).

3% Hugh Thirlway expresses the matter thus: “It is universally accepted that — consideration of jus
cogens apart — a treaty as lex specialis is law between the parties to it in derogation of the general
customary law which would otherwise have governed their relations.” Hugh Thirlway, 7he Law

and Procedure of the International Court of Justice, 60 BYIL 147 (1989). See further Military and
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to affirm the dispositive nature of most customary law (leaving aside the question
of peremptory norms).”! Thus state intent habitually occupies a primary role in
interpretative reasoning leading to an uncontroversial outcome.

On the other hand, there are also circumstances where it is appropriate for less
emphasis to be attached to state intent in the interpretative process, situations
where state intent is not an overriding or strong consideration. This is an important
consideration in relation to human rights treaties, the inherent nature of which
justifies a more nuanced approach in addressing the intent of states parties.

In its Namibia advisory opinion the IC]J observed that “an international instru-
ment must be interpreted and applied within the overall framework of the juridi-
cal system in force at the time of the interpretation.”? On its face this statement,
when taken with the obligation to interpret a treaty in light of its context, object,
and purpose, seems like a rather unremarkable elaboration of principles enshrined
in Article 31 VCLT. However, cumulatively recognition of these principles has a
particular significance for the interpretation and application of international human
rights norms. For interpretative purposes, the nature of international human rights
treaties make them rather unlike other forms of legal instrument which regulate
the conduct of states. Most treaties are based on the twin notions of national inter-
est and reciprocity. They are negotiated and incarnated as a bundle of reciprocal
rights and obligations which states enter into in pursuit of a vision of their own
national and strategic interests.

For states entering into international agreements creating legal interests and
burdens in this manner it is crucial for parties to have a clear sense of the situa-
tions in which they can expect to receive the benefits or endure the burdens which
a treaty affords. Ambiguity in the development and application of these kinds of
treaty standards would be a strong disincentive against utilizing such mechanisms in
pursuit of national interest. Less altruistic means of pursuing national goals would,
no doubt, acquire more prominence were this to be the case. In normative terms
too, such dynamic processes of legal development — perhaps through teleological
judicial pursuit of wider instrumental goals — would be difhcult to justify given the
nature of these conventions and the expectations of parties to them. If parties to
an agreement meant it to function in a specialized manner attenuating the appli-
cation of dispositive customary law, perhaps with new institutional enforcement

Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits
(June 27, 1986) 1986 ICJ Rep. 14, para. 274.

3! North Sea Continental Shelf Cases, supra note 11, para. 72; Case concerning the Continental Shelf
(Tunisia v. Libyan Arab Jamahiriya), Judgment (Feb. 24, 1982), 1982 IC]J Rep. 3, para. 24

32 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution, Advisory Opinion (June 21, 1971), 1971
ICJ Rep. 276, para. 31.
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mechanisms, then the reciprocal and contractual nature of that agreement provides
a strong imperative for the displacement of other legal regimes.

Some writers have sought to apply this framework to human rights treaties.
However, this approach appears to overlook important, if subtle, differences in the
nature of adjudication involved.” For human rights treaties, and perhaps other
constitutive international instruments such as the Charter of the U.N., this sense
of an agreement representing the realpolitik strategic pursuit of a national agenda
is a less apposite framework of analysis. Other factors are at play. The tripartite
relationship which states enter into when they ratify a human rights treaty funda-
mentally alters the nature of the legal relationship created, and thereby how such
agreements must be interpreted. Human rights treaties do not primarily create
substantive rights or legal benefits for states themselves, rather these rights flow
to third parties, and are, primarily enforceable by such parties, almost entirely
irrespective of the individual’s prior personal conduct.

This was expressed by the ECHR at an early stage of its development in the
seminal case of Austria v. Iraly.

[T]he obligations undertaken by the High Contracting Parties in the European
Convention are essentially of an objective character being designed rather to protect
the fundamental rights of individual human beings from infringement by any of the
High Contracting Parties than to create subjective and reciprocal rights for the High
Contracting Parties themselves.*

Thus the contractual sense in which performance by one party, or the lack thereof,
alters the nature of the legal rights and obligations on another party is absent from
human rights treaties, not least, of course, because those who receive benefits under
these instruments are not party to them. In the consentualist sense too the nature
of states’ expectations in respect of human rights instruments are quite different
from other forms of treaties. As the ECHR observed in Austria v. Italy human
rights treaties are expressly entered into in pursuit of wider aspirations than con-
noted by the idea of strategic national interest, or reciprocal burdens and benefits.
They are incarnations which are expressly created to affirm and pursue particular
teleological goals. Purposive or teleological interpretation is a quotidian feature of
human rights interpretation and adjudication. This is a view which has been quite
expressly enunciated in the judicial pronouncements of human rights institutions.
The ECHR, for example, has stated that:

3 Laurence Helfer for example in writing about adjudication before the ECHR states that human
rights tribunals “risk illegitimacy whenever they depart from an interpretation based on the intent
of the original drafters.” See Laurence Helfer, Consensus, Coherence and the European Convention
on Human Rights, 26 Cornell Inc1 L.J. 135 (1993).

3% Austria v. Iraly (Jan. 11, 1961), YBECHR Vol. 4, p. 116.
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any interpretation of the rights and freedoms guaranteed has to be consistent with the
general spirit of the Convention, an instrument designed to maintain and promote
the ideals and values of a democratic society.”

In substantive terms this leads to human rights norms being treated not as static
bodies of reciprocal legal obligations, but instead as “autonomous concepts™® sub-
ject to a “dynamic and evolutive™ interpretative approach, which seeks to render
the rights “practical and effective, not theoretical and illusory.”*® A human rights
convention is regarded as forming a “living instrument.” These aspects of the
human rights discourse have been affirmed on numerous occasions in the judicial
determinations of a variety of human rights institutions.

The function of human rights treaties is therefore a further reason why it would
be inappropriate to attach overriding significance to a narrow conception of state
intent in the interpretative process. Both in practical and theoretical terms such
intent could not consistently function as if substantively determinative. In practical
terms, many separate conflicting intents will be identifiable from the zravaux. It
is quite likely that even within the pronouncements of an individual state party, a
certain cognitive dissonance will even have been manifested during the protracted
and complex negotiations which led to the agreement under scrutiny. Thus, in
practical terms the issue is not one of attenuating intent, but rather being realistic
about where such intent can be said to exist at all. If “intent” is simply taken in
the sense of negotiated outcome, then the text of the instrument itself is the only
incarnation that can properly be characterized in this way. It is uncontroversial
that there must be a strong sense of fidelity to the terms of an instrument in the
articulation of rights based on its articles. Equally, this does not equate to mandat-
ing a purely textual approach to the interpretation of the scope of human rights

¥ Kjeldsen, Busk Madsen and Pedersen v. Denmark (Merits) (Dec. 7, 1976) Series A, No. 23,
p. 27, para. 53.

3¢ Engel and Others v. Netherlands (Merits) (June 8, 1976) Series A, No. 22 p. 34; Soering v. United
Kingdom (July 7, 1989), Series A, No. 161, para. 87.

% In respect of Inter-American Court of Human Rights jurisprudence see, inter alia, Interpreta-
tion of the American Declaration of the Rights and Duties of Man within the Framework of the
Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89 (July
14, 1989) Series A, No. 10, para. 43; The Right to Information on Consular Assistance in the
Framework of the Guarantees of the Due Process of Law, Advisory Opinion OC-16/99, (Oct. 1,
1999) Series A, No. 16, para. 144; see also the Concurring Opinion of Judge Cangado Trindade
para. 3. For the ECHR see, inter alia, Stafford v. the United Kingdom (Merits) [GC] (May 28,
2002), ECHR 2002-1V, para. 68, and Christine Goodwin v. the United Kingdom (Merits) [GC],
(July 11, 2002), ECHR 2002-VI, para. 74,.

3% Artico v. Italy (Merits) (May 13, 1980), Series A, No. 37, at 16; See also Soering v. United Kingdom
(Merits), supra note 36, para. 87.

3 Tyrer v. United Kingdom (April 25, 1978) (Merits) Series A, No. 26, para. 31.



Lex Specialis and International Human Rights Standards 115

obligations. Any claim to do so would be entirely illusory in view of the open-
textured language of human rights standards.

The idea of mapping approaches to intent from other treaties onto human rights
instruments is also problematic at a more normative level. Like most legal norms
human rights treaties provide standards against which actions or conduct can be
assessed. However, human rights instruments also provide a prism through which
other forms of law can be evaluated. This is particularly significant because the
evaluative context in which human rights treaties operate is constantly evolving —
societal change, social, technological, cultural, and political change are but a few
aspects of this. The changing nature and conception of the state itself, its function,
and role is another part of this.

This has, of course, many important consequences. To function properly as an
evaluative instrument a necessary quality of human rights treaties is the ability to
respond to continuously developing processes of evolution and change in a cali-
brated and flexible manner. Contextual circumstances and law which were not,
and could not, have been envisaged at the time such instruments were agreed still
fall for determination or evaluation under them. From a consentualist perspective
this could not be anything other than in accord with the expectations of states par-
ties.*’ Thus an interpretative process which places less emphasis on the perceptions
or preconceptions of state parties at the time the treaty was negotiated does not
only not emanate from a non-consentualist vision of international law, but such
techniques are actually necessitated by the very nature of the treaties themselves,
and the distinctive legal context created by the function, purpose, and expectation
attaching thereto.

In terms of lex specialis therefore, the dynamic and autonomous organic devel-
opment of human rights norms, the way in which such norms are interpreted
in a manner which seeks to render the rights substantively meaningful, and the
fundamental nature of the treaties themselves all indicate that state intent, at least
in a narrow formalist sense, cannot be used as an overarching criterion through
which the parameters of applicability of human rights treaties are set. In a wider
sense though the underlying general intent of such treaties as manifested in their
broader scheme and purpose does inform such interpretation, through recognition
of the collective sense in which they affirm and seek to promote a shared vision of
certain fundamental values. In this more teleological sense it is quite appropriate
that cognisance of the underlying instrumental ambitions of the legal architects
informs the interpretative construction of the edifice. This is precisely what state
parties would expect when reaching an agreement of this sort.

“ George Letsas, The Truth in Autonomous Concepts: How to Interpret the ECHR, 15 Eur. J. Incl L.
279 (2004).
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6. Efficacy and Relevancy in the Interpretative Process

As noted earlier the other concept which buttresses lex specialis is that of appo-
siteness, encompassing notions of effectiveness and relevancy. Even early classical
writers like Grotius were of the view that preference should be given to special
provisions as they “most clearly approach the subject at hand” and are “normally
more effective.”#! Where the legal context places less emphasis on intent as an aspect
of interpretative enquiry these concepts tend to acquire a more pressing role in
interpretative reasoning.

Thus, it is clear that often lex specialis tends to be characterized as being almost
synonymous with clarity, efficacy, and relevancy. Generalis norms do not tend to be
seen in this light. Judicial pronouncements often reflect this kind of proposition.
In Abella v. Argentina the Inter-American Court of Human Rights stated that:

the provisions of conventional and customary humanitarian law generally afford
victims of armed conflicts greater or more specific protections than do the more
generally phrased guarantees in the American Convention and other human rights
instruments.*?

In most circumstances this reasoning is not controversial. The processes of cus-
tomary law formation are almost invariably slow, and recent trends towards rapid
economic, social or environmental change mean that it is necessary to supplement
basic standards with more tailored regimes.

Nevertheless, there is an inherent danger of oversimplification in this approach.
Grotius implicitly acknowledges this in the passage cited above with his careful
avoidance of adjectival superlatives in characterizing the significance of effectiveness.
International law is not composed of layers of crude generalized norms interspersed
with narrowly tailored specific regimes.* Often those bodies of rules which are of
general application have a quite sophisticated and nuanced corpus of principles,
capable of being calibrated to a range of different circumstances. Indeed, often this
occurs precisely because of their general applicability, the wider range of varied
circumstances which they encounter, and the incremental growth in refinement
which this precipitates.

A further reason why specificity, in the sense of a large body of specially designed
complex rules, cannot always be equated with effectiveness is because often effec-
tiveness and relevance are a function of adaptability and evolution. In a real sense

41 Grotius, supra note 6.

# Juan Carlos Abella v. Argentina (Merits) (1997) Inter-Am CHR Case 11.137, Report No. 55/97,
OEA/Ser.L/V/11.95 Doc. 7 rev. para. 159.

# See generally David Koller, The Moral Imperative: Towards a Human Rights Based Laws of War, 46
Harv. J. Int’'l Law 232 (2005).



Lex Specialis and International Human Rights Standards 117

therefore, lex specialis is not simply a question of law — how legally sophisticated are
a set of rules? It is also a question of fact — how sophisticated and developed are the
rules relative to the factual context in which they are being applied? Factual contexts
change. The particularized fact patterns which required regulation by specialized
norms will not themselves remain static. As a result those bodies of law which are
specifically designed, or intended to address a specific question may need to be
supplemented by other norms of a more flexible and broader kind to be capable
of addressing a particular tension or problem adequately.

In semantic terms one could arguably consider both sets of principles to be lex
specialis in these situations or simply as differentially but concurrently applicable.
The terminology is less important than the fact of having given such considerations
appropriate weight in the interpretative process. This leads to a final point concern-
ing the relationship between lex specialis, effectiveness, and the dynamic factual
and legal context. This is the question of how to determine the range of principles
to be treated as specialis or generalis in the interpretative process.

In the critique of the categorical approach it will be recalled that proceeding by
arbitrary typological distinctions was unsatisfactory. The first point which should
be made in this respect is that where lex specialis is viewed less as a technical device
than as an interpretative process this issue becomes less crucial. The non-binary
approach to specialis and generalis means that this assignation is not the ultimate
goal nor the determinative factor in legal reasoning. The question is therefore
more simply what norms are relevant in the interpretative process in determining
applicability? The answer to this is dependant not so much on the rules themselves,
their structure, and content, but rather the particular factual context at issue. What
rules are relevant to this factual context in terms of shedding light on arguments
concerning intent, relevance, effectiveness and so forth?

7. Conclusion

In avery real sense then human rights and humanitarian law cohabit the same factual
space during armed conflict. This article has sought to highlight some important
aspects of the complex and nuanced interrelationship between these two bodies
of law, focusing on Jex specialis as the central bridge between them. Although the
application of lex specialis can, at times, provide a relatively straightforward means
of resolving legal conflict, often the superficial simplicity of the concept conceals
its normative and practical complexity. It is true, to the point of tautology, to state
that the laws of war are appropriately applied lex specialis in the situations where
they are applicable. However, conclusory forms of lex specialis would see this fact,
in itself, as being dispositive of questions of applicability and as dispensing with
the need for further interpretation and argumentation. This may be a convenient
approach to legal analysis but it is not a thorough one.
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Inevitably, processes and methods of interpretation speak to those interests and
values which we regard as important in the legal order. The very act of interpreta-
tion is also an implicit articulation of the significance of certain concepts and their
proper place in the legal order. The two interests which Jex specialis most obviously
articulates are voluntarism and efficacy. When lex specialis as a legal concept is dis-
sected it becomes readily apparent that the binary idea of an applicable category of
specialis against an inapplicable category of generalis cannot be justified in terms of
those normative principles which underpin the very conceptitself. Seeing lex specialis
as a form of reasoning in an interpretative process does not detach or condense all
the layers of complexity which cleave to the concept, nor does it remove interpreta-
tion from those values and principles which are articulated. It simply unpacks the
conceptand identifies relevant considerations in a transparent manner. Ultimately,
this sees the interpretative maxim as being a form of legal argumentation, as “art
not science,” with all of the strengths or fallibilities which that may entail.*

In short, the strength of a legal conclusion rests simply on the strength of
argumentation inherent in the legal reasoning. Whether the lex specialis status of a
norm actually has the effect of displacement, primacy of some other consequence
cannot simply be determined simply by a conclusion as to the status of that norm —
it depends on the legal reasoning which arrives at that outcome. In this sense
therefore applicability is a function of process not conclusion.

# Myres McDougal, Harold Lasswell & James Miller, The Interpretation of Agreements and World
Public Order: Principles of Content and Procedure 39-45 (1967); Richard Falk, The Status of
Law in International Society (1970).
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Chapter IV

Legal Reasoning and the Applicability
of International Human Rights Standards During
Military Occupation

Conor McCarthy*

1. Introduction

The transformation in the law of military occupation from the relatively obscure
position it has until recently occupied in international legal scholarship, to one of
its most topical and widely discussed areas has been as rapid as it is unsurprising.
The invasion and subsequent occupation of Iraq in 2003, the surge in violence
in the Middle East associated with the Second Intifada in 2000, and to a lesser
extent the controversy surrounding the International Court of Justice’s advisory
opinion in the Wa// case' have, combined with a range of other factors, served to
propel this area of legal discourse to an elevated level of importance.

In addition to international humanitarian law a range of other international
legal regimes speak to issues which arise during military occupation. Human rights
issues play an important, if at times overshadowed, role in this.? International
refugee law and international criminal law also provide relevant standards. In many
ways, military occupation scenarios form a factual crucible for various intersecting
legal regimes because of the nature and number of interests in tension or conflict.
Inevitably these various socio-political tensions are regulated at the international
level by a variety of legal regimes, with different innate systemic and doctrinal
approaches to such issues. The relationship which is the focus of this paper is that
of international human rights standards which vertically regulate the relationship
between a state and private individuals or groups, and international humanitarian

* Jesus College, Cambridge.

! Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, (July 9, 2004), 2004 I.C.J. Rep. 131 [hereinafter The Wall Advisory Opinion].

2 See generally John Dugard, Enforcement of Human Rights in the West Bank and the Gaza Strip, in
International Law and the Administration of International Territories 461 (Emma Playfair ed.

1992).
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law which, at least in orthodox terms, horizontally regulates the relationship between
groups or individuals acting on behalf of states.?

The orientation of these regimes is not without analytical significance. In many
ways it maps the nature of the practical tensions which arise during a foreign mili-
tary intervention. In broad terms there are two kinds of conflicted relationship
which it has proved necessary for law to address. The first is the horizontal interstate
relationship between two sovereign entities — the rights of one and the obligations
of the other. Both conventional and customary international humanitarian law,
in particular the Hague Regulations 1907, are tailored quite directly to regulating
the legal stresses inherent in this relationship.

On the other hand, a concurrent legal dynamic concerns the relationship between
the population of the occupied territory and the state apparatus of the foreign
occupying power. While the population of the occupied territory are likely not to
feel any sense of loyalty or fidelity to the occupying power, and in fact, a strong
sentiment of resentment may rapidly develop, a certain degree of cooperation is
inevitably necessary for even a basic level of civil administration and public order.*
International human rights norms have extensive experience of addressing these
kinds of issues, containing a rich supply of jurisprudence regulating important
questions such as the tension between the interests of the individual and measures
taken in pursuit of public order. Nevertheless, the presence of two legal regimes
speaking to the same issues, but with a rather different orientation means that
tension is inevitable. A fundamental question is therefore how these relationships
can be reconciled.

Lex specialis is one of the central concepts which international legal reasoning uses
to bridge these differences. The presence of a wide range of intersecting and poten-
tially applicable legal regimes during military occupation results in a particularly
crucial role for lex specialis in the analysis of the legal rules and principles applicable
to military occupation. The various distinctive legal aspects of the law of military

3 Foravariety of reasons, including the influence of international criminal law this paradigm has shifted
somewhat. In general terms, international criminal law transects these conventional relationships
through imposing individual criminal responsibility for internationally unlawful criminal conduct
irrespective of whether the act was ostensibly committed on behalf of a state. Further indication of
this trend can be seen in Meron’s contention that a process of “humanizing” humanitarian law has
occurred in recent years. Theodor Meron, The Humanization of Humanitarian Law, 94 Am. J. Int’]
L. 239 (2000) and also War Crimes Law Come of Age, 92 Am. J. Int1 L. 262 (1998). For example,
in discussing the significance of the inclusion of crimes against humanity and crimes derived from
Common Article 3 in the ICC Statute Meron points out that this “connotes a certain blurring
of international humanitarian law with international human rights law and thus an incremental
criminalization of serious violations of human rights,” Meron, The Humanization of Humanitarian
Law, id. at 468.

On the legal problems associated with this tension see, Major Richard Baxter, 7he Duty of Obed;-
ence to a Belligerent Occupant, 27 Brit. Y.B. Inc’l L. 235 (1950).

IS



Human Rights Standards During Military Occupation 123

occupation also play into this interpretative process. The following discussion will
therefore seek to provide an overview of this process, addressing the applicability
of human rights standards in the context of military occupation.

2. Interpretative Reasoning and the Law of Military Occupation

Unlike many other aspects of the laws of war, the applicability of a military occupa-
tion regime is not premised on the notion of an armed conflict as such. The standard
for applicability of the law of military occupation is that territory “is considered
occupied when it is actually placed under the authority of the hostile army.” It is
not therefore required that an armed conflict per se is occurring between two states
for the law of military occupation to be applicable. Indeed, it is quite possible
that there may be no hostilities occurring in the occupied territory. Certainly, in
practice, a military occupation will invariably result from an armed intervention.®
This is not, however, to say that an “armed conflict” will necessarily last for the
duration of the military occupation for the purposes of the laws of war. Article 6
GCV extends the application of certain provisions well beyond the general close
of military operations.” Particularly in a prolonged occupation, it is quite possible
for armed resistance to subside, or subside during certain periods.® Thus the rela-
tive applicability of the law of military occupation and the general laws of war are
not inevitably legally coterminous.

In these circumstances a central tenet in interpretative reasoning underpinning
a generalis/specialis distinction between human rights and humanitarian law — the
idea that only the specialized regime is adequately tailored to the particularized

> The article also goes on to state that “[t]he occupation extends only to the territory where such
authority has been established and can be exercised.” Article 42, Hague Convention IV (1907):
Respecting the Laws and Customs of War on Land, with annexed Regulations [hereinafter HR].

The meaning attributed to “armed conflict” is of course a matter of scholarly debate. (See Leslie
Green, The Contemporary Law of Armed Conflict 70 (2nd ed. 2000) However, the ICRC com-
mentary to the Common Article 2 of the Geneva Conventions 1949 states that: “Any difference
arising between two states and leading to the intervention of armed forces is an armed conflict
within the meaning of article 2 even if one of the parties denies the existence of a state of war.”
Jean Pictet (ed.), Commentary I Geneva Convention 32 (1952).

Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949,
75 U.N.T.S. 287 [hereinafter GC IV].

For a detailed examination of the various problems in a military occupation which extends over
long periods of time see generally, Adam Roberts, Prolonged Military Occupation: The Israeli Occupied
Territories Since 1967, 84 Am. J. Int’l L. 44 (1990).

~
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circumstances at hand — is much less well founded.” Where military occupation
exists in the absence of a significant armed conflict the nature of the operations
involved — maintaining security, public order and law enforcement — is rather
akin to the kind of challenges which pertain during international territorial
administrations. The phenomenon of territorial administration is a subject which
has received considerable academic attention in recent years.'” Traditionally it has
been treated as analytically separate from military occupation even if showing a
“strong family resemblance.”!! During international territorial administrations, the
strong tendency has been for human rights to be regarded as paramount, while
the primacy of international humanitarian law has largely been limited to military
occupations by states in circumstances where their actions have been unauthorized
or unacknowledged by the Security Council.

International human rights standards have a long history of being applied in
territorial administrations regulating the inevitable tensions between the indigenous
population and the outside authority.* This approach can be seen clearly in the
Report of the Panel on U.N. Peace Operations.”” Human rights standards have
provided a principled framework through which areas as diverse as law and order,

® Emmerich de Vattel expressed the point thus:
Of two laws or two conventions, we ought (all other circumstances being equal) to prefer the
one which is less general and which approaches nearer the point in question: because special
matter admits of fewer exceptions than that which is general; it is enjoined with greater preci-
sion and appears to have been more pointedly intended.
Emerich De Vattel, Law of Nations, § 316, 5th Rule (1758). For a more detailed analysis of
the nature of lex specialis reasoning and the legal principles which it articulates, see Chapter III,
Conor McCarthy, Legal Conclusion or Interpretative Process? Lex Specialis and the Applicability
of International Human Rights Standards.
1" Atabroader level, the degree of developing law and practice in the post-conflict arena has led some
to argue that a putative tripartite structure for the regulation of armed conflict in international law
is developing — the two traditional strands ( jus ad bellum and jus in bello) being supplemented by
a third — jus post-bellum. See Christine Bell, Peace Agreements: Their Nature and Legal Status, 100
Am. J. Incl L. 373 (2006); Carsten Stahn, Jus ad bellum’, jus in bello’. . . ‘jus post bellum?: Rethink-
ing the Conception of the Law of Armed Force, 17 Eur. J. Inc'l L. 943 (2006); Brian Orend, Jus Post
Bellum, 31 Journal of Social Philosophy 117 (2000).
Richard Caplan, International Governance of War Torn Territories: Rule and Reconstruction 3
(2005) [hereinafter Caplan].
12 The Brahimi Report (U.N. General Assembly and Security Council, Report of the Panel on U.N.
Peace Operations, U.N. Doc. A/55/305-5/2000/809 (Aug. 21, 2000) (prepared by Lakhdar

Brahimi) [hereinafter Brahimi Report]) contains extensive discussion about the implications of

international human rights standards on such operations. The academic literature on territorial
administrations also contains a similarly voluminous discussion. See, inter alia, Simon Chesterman,
You, The People: The United Nations, Transitional Administration and State-Building (2004) and
Caplan supra note 11.

Although the Brahimi Report contained extensive detailed discussion of the role of human rights
standards in such operations, international humanitarian law was only dealt with in passing.
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the control of law enforcement powers, problems concerning discriminatory prac-
tices or the re-establishment of mechanisms for the administration of justice can be
addressed.' In Kosovo and East Timor, UNMIK and UNTAET?" both faced the
problem of resuscitating the municipal legal systems and respecting local law while
ensuring that the application of these laws did not perpetuate existing problems or
antagonize local sensibilities. In seeking to reconcile these difficulties both missions
decided that the applicable law during the respective international administrations
of these territories would remain domestic legal norms but only insofar as they were
compatible with internationally recognized human rights standards.'

Of course, this is not to suggest that there have not been controversies in the
scope and nature of the application of human rights principles in such contexts.
Nevertheless, these difficulties have not been seen as justification for the @ priori
exclusion of their applicability, rather the application and cognisance of human
rights standards has often made an important contribution to addressing practical
problems.

The similarity between these two kinds of legal institutions demonstrates that
much of the scepticism about the instrumental viability of applying human rights
standards to a military occupation is unfounded."” This also has implications for
applicability reasoning based on a specialis premise of relevancy and appositeness in
relation to the law of military occupation. The fact that human rights standards are
considered instrumentally effective and appropriate during territorial administra-
tions undermines an argumentative approach to military occupations which frames
the law of military occupation as narrowly tailored and effective specialis against
international human rights standards as unrefined and inapposite generalis.

Moreover, the report did not at any stage address the law of military occupation nor the extent to
which it may be relevant in U.N. peace operations.

Caplan, supra note 11, at 64-65.

The full titles for these administrations are respectively the United Nations Interim Administration
Mission in Kosovo and United Nations Transitional Administration Mission in East Timor.

16 UNMIK Reg. No. 1999/1, On the Authority of the Interim Administration in Kosovo ( July 25,
1999), and UNTAET Reg. No. 1999/1, On the Authority of the Transitional Administration in
East Timor (Nov. 27, 1999). The applicable law was a particularly controversial question in Kosovo
with ethnic Albanians strongly objecting to Yugoslav laws remaining applicable notwithstanding
the necessary compliance with international human rights standards. Later in 1999 UNMIK
decided that the applicable law would in fact be the law in force before the revocation of Kosovo’s
autonomy on March 22, 1989 (see UNMIK Reg. No. 1999/24).

Indeed it is arguable that there is little justification in principled legal terms for distinguishing
international territorial administrations from military occupations, except in so far as mandated
by Security Council resolutions. Distinguishing such operations on the basis of the consent of the
host state is often rather fictive. See further Steven Ratner, Foreign Occupation and International
Territorial Administration: The Challenges of Convergence, 16 Eur. ]. Int1 L. 695 (2005).
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In circumstances of military occupation the conflict is often not straightfor-
wardly between generalis norms, which are crude and unmeasured and specialis
humanitarian law which is tailored and effective. In many contexts during a military
occupation human rights standards with their extensive jurisprudence and experi-
ence in addressing specific kinds of legal controversy provide much more detailed,
elaborate and sophisticated guidance for interactions between state agencies and
the civilian population, and the conflicting interests therein, than those set out in
the relevant rules of humanitarian law.

Before addressing certain specific situations where international human rights
standards could supplement the law of military occupation an important prelimi-
nary question concerns the status of such international norms for the occupying
power.

The seminal provision in this respect is Article 43 of the Hague Regulations which
obliges the Occupying Power to respect “unless absolutely prevented the laws in
force in the country.”'® At first glance this appears something of a double-edged
sword. The Occupying Power is itself bound to respect human rights obligations
“in force” in the country, on the other hand it also appears bound to respect and
enforce domestic laws in the country which may run fundamentally counter to
particular international human rights standards — for example, discriminatory rules
about the ethnicity of individuals who can hold public ofhice.

Dealing with the latter point first, there is a strong argument that in circum-
stances where certain laws in force in an occupied territory run fundamentally
counter to obligations in international human rights law — whether in the form
of customarily binding rules on both states or rules conventionally binding on
either — the occupying power would for the purposes of the Hague Regulations
be “absolutely prevented” from respecting such norms by operation of law."” The
ordinary meaning of the term offers no indication that the concept “absolutely
prevented” must be limited to circumstances of practical factual and not legal
imperatives. The same argument could be made in relation to the duty to respect
penal provisions under Article 64 GC IV.

There is a strong argument that international human rights obligations — whether
customary or conventional — binding upon the state whose territory is occupied

18 Only the French text is actually authoritative. It reads as follows:
Lautorité du pouvoir ayant passé de fait entre les mains de 'occupant, celui-ci prendra toutes
les mesures qui dépendent de lui en vue de rétablir et d’assurer, autant qu'il est possible, 'ordre
et la vie public, sauf empéchement absolu, les lois en vigueur dans le pays.

Article 43 HR, supra note 7. See also Article 64 of Geneva Convention IV which deals with respect-

ing penal laws in force.

19 See Marco Sassoli, Legislation and Maintenance of Public Order and Civil Life by Occupying Powers,

16 Eur. J. Int'1 L. 661, 676 (2005).
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should be considered laws “in force” for the purposes of Article 44 HR. It would
be a rather anomalous position were international law to permit human rights
standards, applicable against the sovereign government of a state, to be rendered
inapplicable in the territory once occupied, removing the population from its pro-
tection, simply by virtue of the international, rather than municipal, origin of those
obligations. If the population of the occupied territory’s own government is legally
obliged to respect certain standards of conduct in relation to them, then there seems
no reason to suppose that the occupying power would not, by the same token, be
similarly obliged to respect such standards under Article 43 in its treatment of the
population of the occupied territory. The creation of a sharp dichotomy between
international and domestic legal obligations based on their legal origin, irrespective
their similarly obligatory quality, would be unsustainable.

3. Specialized Human Rights Standards

There are several fields where human rights standards may offer particularly tailored
and specialized guidance in the context of military occupations. A good example
of this is in the field of education. Under Article 50 GC IV the occupying power
is under an obligation to “cooperate with the national and local authorities, to
facilitate the proper working of all institutions devoted to the care and educa-
tion of children.” However, little more detailed guidance than this is stipulated.
A range of issues concerning the nature and substance of educational provision
may arise during an occupation which are not addressed by the laws of military
occupation. One example of this is the use of ideology in the course of education.
This is a problem common to areas emerging from conflict. Richard Caplan notes
that in Eastern Slavonia, Croatia the teaching of recent history (1989-1997) was a
hugely contentious issue. This aspect of children’s education was immersed in such
a high degree of controversy that the United Nations had to negotiate a five-year
moratorium with the government preventing schools from covering this subject
matter in the Danube region.”

While the law of military occupation does not address these tensions in great
detail international human rights jurisprudence has some relevant and relatively
sophisticated principles. These principles serve as much as waymarks to good
practice as much as constraints on state behaviour. The Committee on Economic,
Social and Cultural Rights (CESCR) has authoritatively interpreted the relevant
provisions of the International Covenant on Economic Social and Cultural Rights

? Caplan, supra note 11, at 109.
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and its provisions relevant to these concerns. Article 13(3) of the Covenant provides
for liberty of educational choice.”!

In General Comment 13 the CESCR interpreted Article 13(3) as permitting
“public school instruction in subjects such as the general history of religions and
ethics if it is given in an unbiased and objective way, respectful of the freedoms of
opinion, conscience and expression.”** The ECHR has also addressed these questions
directly in the case of Kjeldsen v. Denmark setting out some very clear principles
on permissible forms of public education. In the course of a fairly extensive judg-
ment the court stated:

the State, in fulfilling the functions assumed by it in regard to education and teaching,
must take care that information or knowledge included in the curriculum is conveyed
in an objective, critical and pluralistic manner. The State is forbidden to pursue an
aim of indoctrination that might be considered as not respecting parents’ religious
and philosophical convictions. That is the limit that must not be exceeded.”

General Comment 11 concerns states obligations in respect of primary education.
This includes the creation of a plan of action where the state has been unable to
secure compulsory primary education free of charge for all. Given the general prin-
ciple that sovereignty does not pass to the occupier and the specific obligation in
the Hague Regulations to respect the laws in force in the occupied territory, where
such a plan of action exists this should form the basis for educational provision
during the occupation.?

Certain compulsory elements of this plan of action are worthy of note. The
first is that the provision of primary education for every child is a compulsory not
discretionary obligation — albeit within the confines of progressive realization.
The Committee elaborates upon this criterion in the following manner. Neither
parents guardians nor the state is entitled to treat access to primary education as
optional.” In addition to the obligatory nature of primary educational provision
the Committee intimates “that the education offered must be adequate in quality,

2! The precise wording of Article 13(3) Covenant is as follows:
States Parties to the present Covenant undertake to have respect for the liberty of parents and,
when applicable, legal guardians to choose for their children schools, other than those established
by the public authorities, which conform to such minimum educational standards as may be
laid down or approved by the State and to ensure the religious and moral education of their
children in conformity with their own convictions.
[hereinafter ICESCR].
22 CESCR General Comment 13, U.N. Doc. E/C.12/1999/10 (Dec. 8, 1999), para. 28.
% Kjeldsen v. Denmark, (Merits) (1976) Series A, No. 23, p. 27, para. 53.
# Supra note 19. It seems unsustainable to create a distinction between pre-existing policies pertain-
ing in the occupied territory and the laws existing in the territory since the later is created by and
implemented through a range of legal and legislative measures.

® Id. para. 6.
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relevant to the child and must promote the realization of the child’s other rights.”*
Although the reference to quality is somewhat elliptical it can probably be surmised
that at the very least the education must conform to the aims and objectives of
education as interpreted in General Comment 13.

First, these are said to reflect the fundamental purposes and principles of the
United Nations as reflected Articles 1 and 2 of the Charter. Further, they are said
to entail that education “be directed to the human personality’s sense of dignity, it
shall enable all persons to participate effectively in a free society, and it shall promote
understanding among all ethnic groups, as well as nations and racial and religious
groups.”” The most fundamental objective of education under the covenant is said
to be that it is “directed to the full development of the human personality.”*

Although these standards are open textured and broadly framed they do provide
further strong indication that failure to provide educational opportunities, or
discrimination in access to those opportunities or in the substantive provision of
education services would be impermissible under the Covenant. Particularly in a
prolonged occupation — and irrespective of issues of extraterritorial applicability —
taken together these obligations suggest that failure to meet these various require-
ments would be in violation of Article 43 HR in respect of territories where the
Covenant was in force. In this way the Covenant can be seen as providing further
elaboration on educational obligations incumbent upon the occupying power by
virtue of Article 50 GC IV.

A further area in which international human rights law helps provide more
specialized and elaborate principles to guide the conduct of an occupying power
is in respect of obligations concerning adequate access to and provision of food.”
Armed conflict interferes with the right to food at each stage of the nutrition cycle.
Article 55 GC IV provides that “to the fullest extent of the means available to it,
the occupying power has the duty of ensuring the food and medical supplies of
the population. ...”* There is little further elaboration of the nature and quality
of this broad imperative, or how the “extent of the means available to it” is to be
assessed. Once again, there is a fairly developed body of international human rights
principles and instruments relevant to these questions.

Article 11(1) ICESCR recognizes the right to an adequate standard of living
including adequate food.?" In General Comment 12 the CESCR provides further

% 1

¥ Supra note 23, General Comment 13, para. 4. Internal quotation marks omitted.

28 ]d

2 See generally Jelena Pejic, The Right to Food in Situations of Armed Conflict: The Legal Framework,
83 Intl Rev. Red Cross 1097 (2001).

3% Where the resources of the occupied territory are inadequate the occupying power is obliged to
bring in the necessary supplies. Article 55 GC IV.

3! The status of the right to food in respect of customary international law is uncertain. It is arguable
that the core element of the right to food is a customary obligation. However, it is doubtful that
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interpretation of this provision.’” In its opening remarks the General Comment
notes the important role played by armed conflict in inhibiting the realization
and implementation of the right to food.* In particular the Committee notes
“the prevention of access to humanitarian food aid in internal conflicts or other
emergency situations” as an important and common way in which the right can
be violated by “states or entities insufficiently regulated by states.”**

These statements are particularly significant in the current discussion for two
reasons. First, they provide clear indication of the Committee’s authoritative view
that the right to food and its cognate principles are relevant in situations of armed
conflict. In addition to the question of applicability the statements also speak in
more substantive terms to the way in which a state incurs positive obligations
pursuant to the right to food not merely to refrain from preventing access to food
or even to facilitate its realization but also in some circumstances to control non-
state entities which inhibit the realization of the right.

Given the tension between the positive nature of the state obligations in respect
to food and the potential practical limits on its capacity to guarantee adequate food
to all those under its control the caveat “to the fullest extent of the means available
to it” under Article 55 GCIV acquires a particular importance. Jurisprudence under
the Covenant may have a pointed relevance to the interpretation of this provision
as Article 2(1) ICESCR couches the Covenant’s obligations, including the right
to food, in a similar caveat.

As noted in General Comment 12, Article 2(1) obliges states to undertake steps
“to the maximum of its available resources” with a view to the progressive realiza-
tion of the rights contained in the convention.”” The Committee highlights three
levels of human rights obligation in relation to the right to food — the obligations
to respect, protect, and fulfill, the later incorporating an obligation to facilitate and
to provide. The obligation to protect requires states to take measures to ensure that
private enterprises or individuals do not act in a manner which prevents access to
adequate food or otherwise inhibits the realization of the right. The obligation to
fulfill goes further requiring that the state “must pro-actively engage in activities
intended to strengthen people’s access to and utilization of resources and means

the more burdensome components of Article 11 are part of customary law. See Smith Narula, 7he
Right to Food: Holding Global Actors Accountable Under International Law, 44 Colum. J. Transnat’l
L. 691 (20006). See further Margret Vidar, The Right to Food in International Law, United Nations
Food and Agriculture Organization, available at www.fao.org/Legal/rtf/statemts/vidar03.pdf (last
visited May 1, 2007).

3 CESCR General Comment 12, U.N. Doc. E/C.12/1999/5 (May 12, 1999).

3 Id. para. 5.

3 Id. para. 19.

% Id. para. 17. See also General Comment 3, U.N. Doc. E/1991/23 (Dec. 14, 1990).
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to ensure their livelihood, including food security.”** Whenever an individual or
group is unable, for reasons beyond their control, to enjoy the right to adequate
food by the means at their disposal, states have the obligation to see that the core
of that right is satisfied directly.””

The Committee goes on to point out that although the obligations in relation
to the right to food are of progressive realization, “violations. .. occur when a state
fails to ensure the satisfaction of; at the very least, the minimum essential level
required to be free from hunger.” This essential minimum level amounts to a “core
content” of the right to food which the Committee defines as “the availability of
food in a quantity and quality sufficient to satisfy the dietary needs of individuals,
free from adverse substances, and acceptable within a given culture.””®

However, inability and unwillingness to comply with the right are to be dis-
tinguished. Where a state seeks to rely on arguments of inability, the onus is on
the state to demonstrate that “every effort has been made to use all resources at
its disposal in an effort to satisfy, as a matter of priority, those minimum obliga-
tions.”® The requirement under Article 2(1) of the Covenant — to seek, if neces-
sary, international assistance and cooperation, is also significant in this context, as
a state will not be able to demonstrate that it has in fact taken all reasonable steps
to satisfy its obligations where it has failed to seek international support to ensure
the availability and accessibility of food.*

In the context of military occupation these standards have particular resonance.
It is not enough for the occupying power to simply ensure that the civilian popu-
lation does not starve, nor to refrain from inhibiting the work of humanitarian
relief organizations as they seek to assist the population. The occupier may also be
required to take a variety of other more proactive steps to ensure the economic and
physical accessibility of food. This may include a need for the occupying power to
make certain market interventions to prevent inflationary pressures placing basic
foodstuffs beyond the ordinary household, or may involve ensuring that military or
security measures do not interfere unduly with procurement or allocation processes
in the food production cycle.*!

Particular concern must also be paid to certain vulnerable groups. Undoubtedly,
the population displacement which occurs during armed conflict dislocates large
numbers of people from their habitual sources of nutrients or their own means
of food production. Those living in infrastructurally damaged urban areas also
experience similar problems in procuring food. Proactive steps by the occupying

% Id. para. 15.

% Id. para. 15.

38 Id. para. 8.

¥ Id. para. 17.

“ Id. para. 17.

4 See further para. 13 id.
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power will therefore be necessary to safeguard the minimum food security of these
sections of the civilian population.

8. Conclusion

Education and adequate food are two examples of areas where, during military
occupation, human rights jurisprudence complements the obligations laid out
in the laws of war. The depth of experience of applying and adjudicating upon
contentious human rights questions in many different contexts has resulted in the
development of some quite sophisticated and nuanced standards. Of course, much
depends on the precise nature of the military occupation in question. Nevertheless,
as has been seen, in a variety of ways human rights standards are sometimes very
well tailored to addressing precisely the kinds of factual tensions which arise dur-
ing military occupation. They have a sophistication and flexibility which enables
them to carefully address practical problems arising during a military occupation
and in providing further detailed guidance about how the nature and extent of
the obligations which fall upon the occupying power are to be assessed. This
sophistication and particularity must be taken carefully into consideration in legal
reasoning, especially in the application of the /lex specialis maxim. Human rights
standards therefore have an important role to play both in guiding the behavior of
an occupying power and in assessing the legality of that conduct.



Chapter V

Triggering State Obligations Extraterritorially:
The Spatial Test in Certain Human Rights Treaties

Ralph Wilde*

1. Introduction

Determining whether state obligations apply to a particular area of activity usually
involves asking whether the activity in question falls within the scope ratione mate-
riae of the obligations in question, and whether the connection between the state
and the activity meets the requirements of the relevant responsibility norms. When
the activity under consideration takes place outside the state’s territory, however,
a further question must be resolved: do the obligations in question apply to the
state at all, given the extraterritorial nature of the location? This question is at issue
for two legal regimes which, in terms of subject-matter, are potentially relevant
to extraterritorial state activity: the law of occupation and international human
rights law. Without an answer in the affirmative, the norms in these two areas of
law are not in play, regardless of whether as a matter of fact the state is acting in
a manner that speaks to the kinds of issues, notably concerning the treatment of
individuals, they seek to regulate.

The trigger for the law of occupation, and one of the two triggers for the human
rights law concept of “jurisdiction” extraterritorially, are based on a spatial concept
of territorial control. The interplay between the approaches taken in each case on
the question of what type of control is required mediates the extent to which the
field of activity covered by the two areas of law overlaps. Since debate on what
these approaches are is highly contested, there is considerable uncertainty and
disagreement as to the scope of their parallel application.

A complete and comparative analysis of the various aspects of the spatial tests
in these two areas of law is beyond the scope of a piece of this length. Instead, the
focus is narrowed considerably to a particular aspect that has been the subject of

* UCL Faculty of Laws, www.ucl.ac.uk/laws/wilde. Thanks to Dr. Silvia Borelli for research assist-
ance. This research was supported by the Leverhulme Trust. This piece is an updated reproduction,
with permission, of an article published in the Israel Law Review, vol. 40, issue 2 (2007).
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significant judicial comment in recent years: the spatial test in human rights trea-
ties on civil and political rights. What light do these determinations shed on the
meaning of the scope of the spatial test, thereby mediating the degree to which
the human rights obligations at issue will apply, potentially overlapping with the
law of occupation?

In the judicial treatment of the spatial test in this area of human rights law, one
can identify various suggestions that coverage is limited to a sub-set of extrater-
ritorial state activities involving territorial control occurring as a matter of fact.
The effect of these suggestions, which is sometimes explicitly acknowledged when
they are made, is that a situation of territorial control by a foreign state might
trigger that state’s obligations in the law of occupation, but not its obligations in
human rights law. This article conceptualizes these suggestions in four categories,
and offers a critical appraisal of each, by way of contributing to understandings of
their significance for the scope of the law in this area.

This piece begins in part 2 by explaining the concept of “jurisdiction” used in the
human rights treaties under evaluation to determine their field of application, how
this concept is understood in the extraterritorial context and, within this general
issue, the contours of the spatial test that will be the focus of the present piece. In
Part 3 the equivalent trigger in the law of occupation is explained in overview.

Part 4, the heart of the piece, explains and critically analyses four different sug-
gestions that have been made as to understandings of “jurisdiction” as territorial
control which have the potential to attenuate the scope of this concept to a sub-set
of the situations of extraterritorial control as a matter of fact. The first suggestion
is that “jurisdiction” maps onto the meaning of this term in general international
law, thereby supposedly limiting applicability to extraterritorial situations that
enjoy some sort of international legal sanction. The second suggestion is that
“jurisdiction” as a matter of human rights law only exists exceptionally, that this
exceptionalism is somehow autonomous from the exceptional nature of extrater-
ritorial activities as a matter of fact, and the former is more exceptional than the
latter. The third suggestion is that the test includes a requirement that the state is
in a position to exercise civil administration; without this capacity, the obligations
are not triggered. Finally, the fourth suggestion is that control must be exercised
“overall” and that the concept of jurisdiction cannot accommodate situations
involving varying degrees of control.
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2. The Jurisdiction’ lest in the Main Human Rights Treaties on Civil
and Political Rights

2.1. Treaty Provisions

The main international human rights treaties on civil and political rights, the Inter-
national Covenant on Civil and Political Rights (ICCPR), the American Conven-
tion on Human Rights (ACHR) and the European Convention on Human Rights
(ECHR) and their Protocols, and the Convention on the Rights of the Child (CRC),
conceive state responsibility for securing the rights they contain only in terms of
the state’s “jurisdiction.”" Under the Convention Against Torture (CAT), the state
is obliged to take measures to prevent acts of torture “in any territory under its
jurisdiction.”” Thus it is necessary to establish whether a situation falls within the
state’s “jurisdiction” before the obligations in these instruments are in play.?

The International Covenant on Economic, Social and Cultural Rights (ICESCR),
by contrast, does not contain any general reference to the arena of application.”
However, in Article 4 the steps that the state is obliged to take to achieve the full

! Article 1, European Convention for the Protection of Human Rights and Fundamental Freedoms
213 U.N.T.S. 221 (Nov. 4, 1950) [hereinafter ECHR]; Article 2, International Covenant on Civil
and Political Rights, G.A. Res. 2200A/XXI, Dec. 16, 1966, U.N. Doc. A/6316 (Dec. 19, 1966),
999 U.N.T.S. 171 (entry into force on Mar. 23, 1976) [hereinafter ICCPR]; Article 1, American
Convention on Human Rights, O.A.S.T.S. No. 36, O.A.S. Off. Rec. OEA/Ser. L/V/11.23, Doc.
21, Rev. 6 (Now. 22, 1969), (entry into force on July 18, 1978) [hereinafter ACHR]; Article 2,
Convention on the Rights of the Child, G.A. Res. 44/25, Annex, 44 U.N. GAOR Supp. No. 49,
U.N. Doc. A/44/49 (Nov. 20, 1989) (entered into force Sept. 2, 1990) [hereinafter CRC]. The
ICCPR formulation is slightly different from the others in that applicability operates in relation to
those “within [the state’s] territory and subject to its jurisdiction.” This issue is addressed below, note
8. The American Declaration of the Rights and Duties of Man, adopted by the Ninth International
Conference of American States, Bogotd, Colombia, 1948, OAS Res. XXX (1948), although not
containing a reference to “jurisdiction,” has been understood to operate as if it did; see, e.g., Coard v.
United States of America, Case 10.951, Inter-American Commission of Human Rights, OEA/ser.
L/V/I1.106.doc.3rev, para. 37 [hereinafter Coard v. United States]. Note that the ECHR and its
Protocols have separate provisions on applicability to overseas territories; see, e.g., Article 56 of the
ECHR. The African Charter on Human and Peoples’ Rights (OAU Doc. CAB/LEG/67/3 rev. 5,
June 27, 1981) does not contain the “jurisdiction” conception of responsibility.

Article 2, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, G.A. Res. 46, U.N. GAOR, 39th Sess., Supp. No. 51, U.N. Doc. A/39/51 (Sept.
28, 1984) [hereinafter CAT].

But cf. the special regime for applicability in overseas territories under the ECHR and its Protocols,
and the reference to “territory” in the ICCPR (see supra note 1 and infra note 8).

Although the state’s obligations in relation to the provision of primary education are conceived
in terms of “metropolitan territory or other territories under its jurisdiction” See Article 14, Inter-
national Covenant on Economic, Social and Cultural Rights, 993 U.N.T.S. 3 (Dec. 19, 1966)
(hereinafter ICESCR].

)
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realization of economic, social, and cultural rights are not explicitly conceived in
a manner limited to such realization within the state’s territory, and in the Wa//
Advisory Opinion the International Court of Justice (ICJ) seemed to assume that
in the extraterritorial context the “jurisdiction” test from the ICCPR could also
be applied to the ICESCR.

It is clear that a state’s “jurisdiction” covers its own territory under its control;
less clear are the precise circumstances in which this can subsist extraterritorially.®
No definition of the term is given in the treaties that use it, and the extraterritorial
meaning of it has been discussed in relatively few cases and other authoritative
statements.”

5 SeeArticle 2, id. and Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territories, Advisory Opinion (July 9, 2004), 2004 I.C.J. Rep. 163, para. 112 [hereinafter Wall
Advisory Opinion].

¢ Given the approach taken by the European Court of Human Rights in relation to the Russian
presence in Transdniestria, there is a question as to whether it covers the state’s territory that is not
under its control. See, e.g., Ilascu and Others v. Moldova and Russia, Application No. 48787/99,
European Court of Human Rights [Grand Chamber], Reports 2004-VII ( Jul. 8, 2004), in par-
ticular paras 310-335.

7 See Wall Advisory Opinion, supra note 5, paras 107—113; Case concerning Armed Activities on the
Territory of the Congo (DRC v. Uganda), (Dec. 19, 2005), 2005 I.C.J. Rep. 116, paras 216-217
[hereinafter Armed Activities on the Territory of the Congo]; Human Rights Committee, General
Comment No. 31 on Article 2 of the Covenant: The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant, U.N. Doc. CCPR/C/74/CRP4/Rev.6 (2004), para. 10
[hereinafter General Comment No. 31]; Lopez Burgos v. Uruguay, Communication No. R.12/52,
Human Rights Committee, Supp. No. 40, at 176, U.N. Doc. A/36/40 (1981); Lilian Celiberti de
Casariego v. Uruguay, Communication No. R.13/56, Human Rights Committee, Supp No. 40,
at 185, U.N. Doc. A/36/40 (1981); M. v. Denmark, Application No. 17392/90, European Com-
mission on Human Rights, (Oct. 14, 1992), 73 DR 193; Drozd and Janousek v. France and Spain,
Application No. 12747/87, European Court of Human Rights, 14 EHRR 745 (1992); Loizidou v.
Turkey (Preliminary Objections), Application No. 15318/89, European Court of Human Rights
[Grand Chamber], Preliminary Objections, Series A, No. 310 (1995) (Mar. 23, 1995), para. 62
[hereinafter Loizidou (Preliminary Objections)]; Loizidou v. Turkey, Application No. 15318/89,
European Court of Human Rights [Grand Chamber], Merits, Reports 1996-VI (Dec. 12, 1996),
paras 5256 [hereinafter Loizidou (Merits)]; Illich Sanchez Ramirez v. France, Application No.
28780/95, European Commission on Human Rights (June 24, 1996), 86 D.R. 155; Cyprus v.
Turkey, Application No. 25781/94, European Court of Human Rights [Grand Chamber], Reports
2001-1V (May 10, 2001), para. 77; Bankovi¢ v. Belgium and 16 Other Contracting States, Applica-
tion No. 52207/99, European Court of Human Rights [Grand Chamber], Admissibility Decision,
Reports 2001-XII (Dec. 12, 2001) [hereinafter Bankovi¢ v. Belgium]; Issa and Others v. Turkey,
Application No. 31821/96, European Court of Human Rights (Nov. 16, 2004); Ilascu and Oth-
ers v. Moldova and Russia, supra note 6; Isaak and Others v. Turkey, Application No. 44587/98,
European Court of Human Rights, Admissibility Decision (Sept. 28, 2006); Coard v. United States,
supra note 1, paras 37, 39, 41; Committee Against Torture, Consideration of Reports Submitted
by States Parties under Article 19 of the Convention, Conclusions and Recommendations: United

States of America, U.N. Doc. CAT/C/USA/CO/2 (July 25, 2006), para. 15 [hereinafter CAT:
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2.2. General Approach to Extraterritorial Applicability

In the case law and other authoritative statements on the ICCPR, the ECHR, the
ACHR, and the CAT, the term “jurisdiction” has been understood in the extrater-
ritorial context in terms of the existence of a factual connection between the state
and either the territory in which the relevant acts took place —a spatial connection® —

USA Report]. As mentioned supra in note 2, obligations in the ICCPR are owed to “all individuals
within a state’s territory and subject to its jurisdiction.” Given the clear affirmation by the Human
Rights Committee and the International Court of Justice that the ICCPR can apply extrater-
ritorially, it would seem that jurisdiction can operate as a basis for applicability independently of
teritory. For academic commentary see, e.g., Christopher Lush, 7he Territorial Application of the
Eurapean Convention on Human Rights: Recent Case Law, 42 ICLQ 897 (1993); Theodor Meron,
Extraterritoriality of Human Rights Treaties, 89 Am. J. Intl1 L. 78 (1995); Joachim Frowein, Zhe
Relationship Between Human Rights Regimes and Regimes of Belligerent Occupation, Israel Yearbook
of Human Rights 1 [1998]; Pasquale De Sena, La nozione di giurisdizione statale nei trattati sui
diritti dell'nomo (2002); Matthew Happold, Bankovic v. Belgium and the Territorial Scope of the
Eurapean Convention of Human Rights, 3 EHRLR 77 (2003); Alexander Orakhelashvili, Restrictive
Interpretation of Human Rights Treaties in the Recent Jurisprudence of the European Court of Human
Rights, 14 Eur. ]. Inc1 L. 529 (2003); Kerem Altiparmak, Bankovic: An Obstacle to the Application
of the European Convention on Human Rights in Iraq?, 9 JCSL 213 (2004); Orna Ben-Naftali &
Yuval Shany, Living in Denial: The Application of Human Rights in the Occupied Territories, 37 Israel
Law Review 17 (2003-2004); Silvia Borelli, Casting Light on the Legal Black Hole: International
Law and Detentions Abroad in the ‘War on Terror’, 87 Int’l Rev. Red Cross 39 (2005); Gregory H.
Fox, The Occupation of Iraq, 30 Geo. ]. Int1L. 195, 270-278 (2005); Kenneth Watkin, Controlling
the Use of Force: A Role for Human Rights Norms in Contemporary Armed Conflict, 98 Am. J. Intl
L. 1 (2004); Michael J. Dennis, Application of Human Rights Treaties Extraterritorially in Times
of Armed Conflict and Military Occupation, 99 Am. J. Incl L. 119 (2005); Olivier De Schutter,
Globalization and Jurisdiction: Lessons from the European Convention on Human Rights, NYU
School of Law, Center for Human Rights and Global Justice Working Paper No. 9 (2005), avail-
able at www.nyuhr.org/docs/wp/DeSchutter%20Globalization%20and%20]Jurisdiction. pdf (last
visited June 13, 2007); Michal Gondek, Extraterritorial Application of the European Convention on
Human Rights: Territorial Focus in the Age of Globalization?, 52 NILR 349 (2005); Ralph Wilde,
Legal ‘Black Hole?: Extraterritorial State Action and International Treaty Law on Civil and Political
Rights, 26 Mich. J. Int’l L. 739 (2005); Ralph Wilde, 7he ‘Legal Space’ or ‘Espace Juridique’ of the
European Convention on Human Rights: Is It Relevant to Extraterritorial State Action?, 10 EHRLR 115
(2005); Adam Roberts, Transformative Military Occupation: Applying the Laws of War and Human
Rights, 100 Am. J. Inc1 L. 580 (20006) [hereinafter Roberts, Transformative Military Occupation);
and the contributions in Fons Coomans & Menno Kamminga (eds), Extraterritorial Application
of Human Rights Treaties (2004) [hereinafter Coomans & Kamminga].

See, e.g., Wall Advisory Opinion, supra note 5, paras 107-113; General Comment No. 31, supra
note 7, para. 10; Loizidou (Preliminary Objections), supra note 7, para. 62; Loizidou (Merits),
supra note 7, para. 52; Cyprus v. Turkey, supra note 7, paras 75-77; Bankovi¢ v. Belgium, supra
note 7, generally, and in particular paras 70 and 75; Issa and Others v. Turkey, supra note 7, paras
69-70; Ilascu v. Moldova and Russia, supra note 6, paras 314—316; Isaak and Others v. Turkey,
Application No. 44587/98, European Court of Human Rights, Admissibility Decision (Sept. 28,
2006) at 19; CAT: USA Report, supra note 7, para. 15.
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or the individual affected by them — a personal connection.” Although there is less
authoritative commentary on the extraterritorial applicability of the CRC, the mean-
ing of “jurisdiction” under this instrument is arguably similar. The IC]J appeared
to assume this in affirming the applicability of this treaty to Israel’s presence in the
occupied Palestinian territories in the Wall Advisory Opinion."

2.3. Jurisdiction as Control over Territory

Extraterritorial jurisdiction understood spatially conceives obligations as flowing
from the mere fact of territorial control — if the state controls territory, the state
is responsible for what happens in it. Whether or not the state has title over the
territory, and/or its presence there is or is not lawful, is irrelevant."

This perhaps reflects a principle of state responsibility in international law gen-
erally, as articulated in the Namibia Advisory Opinion of the IC] in 1971, where
the Court stated that South Africa, who at the time was unlawfully occupying
Namibia, was

accountable for any violations. . . of the rights of the people of Namibia. The fact that
South Africa no longer has any title to administer the Territory does not release it
from its obligations and responsibilities under international law towards other States
in respect of the exercise of its powers in relation to this Territory. Physical control of
a territory, and not sovereignty or legitimacy of title, is the basis of State liability for
acts affecting other States."?

? See, e.g., General Comment No. 31, supra note 7, para. 10; Lopez Burgos v. Uruguay, supra note
7, para. 12.3; Celiberti de Casariego v. Uruguay, supra note 7, para. 10.3; M v. Denmark, supra
note 7, at 93; Illich Sanchez Ramirez v. France, supra note 7, at 155; Bankovi¢ v. Belgium, supra
note 7, generally, and in particular para. 75; Issa v. Turkey, supra note 7, para. 71; Isaak v. Turkey,
supra note 7, at 19-21; Coard v. United States, supra note 7, paras 37, 39, 41; CAT: USA Report,
supra note 7, para. 15.
Wall Advisory Opinion supra note 5, para. 113. In paras 108111 the ICJ discusses the poten-
tial for the term “jurisdiction” under the ICCPR to subsist extraterritorially, concluding in the
affirmative. After considering the position under the ICESCR, it turns to the CRC, and concludes
extraterritorial applicability simply on the basis that obligations in that instrument are conceived
in relation to the state’s “jurisdiction.” One can perhaps conclude that this assumption is made in
the light of the Court’s earlier discussion about the meaning of the same term in the ICCPR, and
on the basis that the term has the same meaning in both instruments, since otherwise the Court
would have to conduct a similar enquiry into the meaning of “jurisdiction” in the CRC to that it
conducted in relation to the ICCPR.
" This is discussed in more detail below in Section D. 5.
12 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1971 1.C.].
Rep. 16, para. 118.
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What, then, does the requirement of territorial control involve?'® The general
contours of the test are set out in a dictum from the Loizidou case before the
European Court of Human Rights, which, together with the later Cyprus v. Turkey
case, concerned the question of Turkey’s responsibility for certain aspects of the
situation in Northern Cyprus because of its military presence there following its
invasion in 1974 and the declaration of the Turkish Republic of Northern Cyprus in
1983. In a dictum contained in both the 1995 judgment on preliminary objections
and the 1996 judgment on the merits, the European Court of Human Rights
stated that:

the responsibility of a Contracting Party may . . . arise when as a consequence of military
action — whether lawful or unlawful — it exercises effective control of an area outside
its national territory. The obligation to secure, in such an area, the rights and freedoms
set out in the Convention derives from the fact of such control'4

The spatial test for triggering applicability, then, is “effective control of an area,”

and the consequences of this are a generalized “obligation to secure the rights” in

the area in question."

3. The Trigger in the Law of Occupation

Understanding the trigger for the application of legal obligations extraterritorially
in terms of control exercised over foreign territorial space echoes the approach

taken by the law of occupation. Under the Hague Regulations, the test for occu-

pation is when territory “is...placed under the authority of the hostile army”'¢

and “extends...to the territory where such authority has been established and
can be exercised.””” Common Article 2 to the Geneva Conventions provides for

'3 On this test for jurisdiction, see Loizidou (Merits), supra note 7; Loizidou (Preliminary Objections)
supra note 7; Cyprus v. Turkey, supra note 7; Bankovi¢ v. Belgium, supra note 7; Issa v. Turkey,
supra note 7; Ilascu and v. Moldova and Russia, supra note 6; R (on the application of Al-Skeini
and others) v. Secretary of State for Defence [2004] EWHC 2911 (Admin) [hereinafter Al-Skeini
(HO)J; R (on the application of Al-Skeini and others) v. Secretary of State for Defence [2005]
EWCA Civ 1609 [hereinafter Al-Skeini (CA)]; Al-Skeini and others v. Secretary of State for Defence
[2007] UKHL 26 [hereinafter Al-Skeini (HL)]; CAT: USA Report, supra note 7, para. 15.

' Loizidou (Preliminary Objections), supra note 7, para. 62, cited in Loizidou (Merits), supra note
7, para. 52.

15 See also Cyprus v. Turkey, supra note 7, para. 77. Further aspects of the test are discussed below in
Section D.4 and 5.

16 Article 42 (1), Hague Regulations Respecting the Laws and Customs of War on Land (annex to
the Convention (IV) Respecting the Laws and Customs of War on Land, The Hague (Oct. 18,
1907), Martens Nouveau (Series 3), vol. 3, 461. See more generally id., Articles 42—46.

7 Id.
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applicability “to all cases of partial or total occupation of the territory,”'® and this
regime is understood to apply in circumstances where the foreign occupier does
not enjoy title."” What exactly these tests require is a matter of controversy.?

A useful overview of some of the arguments made here is provided by the fol-
lowing statement by Daniel Thiirer of the International Committee of the Red
Cross (ICRC):

exercise of authority. .. permits at least two different interpretations. It could, firss,
be read to mean that a situation of occupation exists whenever a party to a conflict is
exercising some level of authority or control over territory belonging to the enemy.
So, for example, advancing troops could be considered an occupation, and thus
bound by the law of occupation during the invasion phase of hostilities. This is the
approach suggested by Jean Pictet in the 1958 ‘Commentary to the Fourth Geneva
Convention.’

An alternative, and more restrictive approach, would be to say that a situation of
occupation only exists once a party to a conflict is in a position to exercise the level of
authority over enemy territory necessary to enable it to discharge a// the obligations
imposed by the law of occupation, i.e. that the invading power must be in a position to
substitute its own authority for that of the government of the territory. This approach
is suggested by a number of military manuals. For example the new British Military
Manual proposes a two-part test for establishing the existence of occupation:

18 See, e.g., Article 2, Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, (Aug. 12, 1949), 75 U.N.T.S. 287. See more generally id., Articles 27-34 and 47-78.

See, e.g., Eyal Benvenisti, The International Law of Occupation 4 (1993) [hereinafter Benvenisti].
For academic commentary on occupation law generally, see, e.g. Benvenisti (supra note 19), in par-
ticular at 3—6; Adam Roberts, What is a Military Occupation?, 55 BYIL 249 (1984), in particular at
300; Jean S. Pictet (ed.), The Geneva Conventions of 12 August 1949, Commentary to the IV Geneva
Convention Relative to the Protection of Civilian Persons in Time of War21-22 (1958), Commentary
to Article 2 (2); Gerhard von Glahn, Law Among Nations: An Introduction to Public International
Law (1995), ch. 25; Allan Gerson, Israel, the West Bank and International Law (1978); David
Kretzmer, The Occupation of Justice: The Supreme Court of Israel and the Occupied Territo-
ries (2002); UK Ministry of Defence, The Manual of the Law of Armed Conflict (2004); Arnold
Wilson, The Laws of War in Occupied Territory, 18 Transactions of the Grotius Society 17 (1932);
Allan Gerson, Trustee Occupant: The Legal Status of Israel's Presence in the West Bank, 14 Harv. Intl
L.J. 1 (1973); Daniel Thiirer, Current Challenges to the Law of Occupation, Speech delivered
at the 6th Bruges Colloquium, Oct. 20-21, 2005, available at www.icrc.org/web/eng/siteeng0.
nsf/html/occupation-statement-211105?0pendocument (last visited June 13, 2007) [hereinafter
Thiirer]; Hans-Peter Gasset, Protection of the Civilian Population, ch. 5 in The Handbook of Humani-
tarian Law in Armed Conflicts 240-279 (Dieter Fleck ed., 1995)and sources cited therein; David
Schefler, Beyond Occupation Law, 97 Am. J. Intl L. 842 (2003); Sylvain Vité, Lapplicabilité du
droit international de l'occupation militaire aux activités des organisations internationale, 86 Int’l Rev.
Red Cross 9 (2004); Nehal Bhuta, The Antinomies of Transformative Occupation, 16 Eur. J. Inc’1 L. 721
(2005); Steven R. Ratner, Foreign Occupation and International Territorial Administration: The Challenges
of Convergence, 16 Eur. J. Intl L. 695 (2005); Roberts, Transformative Military Occupation, supra
note 7.
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[flirst, that the former government has been rendered incapable of publicly exer-
cising its authority in that area; and, secondly, that the occupying power is in a
position to substitute its own authority for that of the former government.

On the basis of this approach the rules on occupation would not apply during
the invasion phase and in battle areas. What is clear, however, is that it is not nec-
essary for a state to control the entirety of another State’s territory, for occupation
to exist. It is sufficient for authority to be established over any portion of another
state’s territory.?!

As already explained, it is beyond the scope of a piece of this length to delve further
into the debate as to the test for the trigger in the law of occupation; the point of
the foregoing overview is to flag up the broader context to the analysis that will
follow on the debate on the spatial trigger in human rights law.

4. Antenuating Human Rights Law Applicability

4.1. Introduction

The differences of views on what level of control is required to trigger the law
of occupation echo the debates in relation to the human rights treaties under
evaluation. This section offers a critical evaluation of four issues discussed in the
case-law, each of which allowing a position to be taken which serves to attenuate
extraterritorial applicability.”

The first two issues concern the meaning of extraterritorial jurisdiction in the
context of human rights law generally: it has been suggested that this meaning
might reflect the concept of “jurisdiction” in general international law, and there
is a question as to whether it only covers an “exceptional” sub-set of extraterrito-
rial activities. The third and fourth issues relate to the “effective control” heading
of “jurisdiction” in particular. Here, it has been suggested that the state must be
in a position to exercise civil authority in order to meet the test. Moreover, there
is a debate as to whether the test covers only control exercised “overall,” or also
control of a lesser kind.

2! Thiirer, supra note 20 (footnotes omitted).

22 One such idea which will not be addressed is the notion that human rights treaties only apply
extraterritorially when states are acting in the territory of other states who are also parties to
the same treaty. Thus for extraterritorial action occurring in the territory of a non-party state or
non-state entity, the obligations are inapplicable. This has become a topic of debate following
the observations of the European Court of Human Rights in relation to the “espace juridique”
of the Convention in the Bankovic case: see Bankovié, supra note 7, para. 80; for commentary,
see, e.g., the works by Orakhelashvili, Altiparmak and Wilde cited in supra note 7 above; see also
Rick Lawson, Life After Bankovic: On the Extraterritorial Application of the European Convention
on Human Rights, in Coomans & Kamminga, supra note 7, 131.
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In different ways, these four issues mediate the general question of how broad
or how narrow a range of extraterritorial state activities falls within “jurisdiction”
defined as spatial control. This in part determines the degree of overlap in the
circumstances where human rights law and the law of occupation apply.”

4.2. “Jurisdiction” in Public International Law

A concept called “jurisdiction” exists in general international law. What relevance,
if any, has this general concept for understandings of the term in the human rights
treaties under evaluation? The general international law concept of “jurisdiction”
is concerned with rules prescribing the particular circumstances where a state is
legally permitted to exercise its legal authority over a particular situation (e.g,
prosecuting its own nationals for crimes committed abroad).*

In the Bankovié case concerning the NATO bombing of a radio and television
station in Belgrade as part of the broader bombing campaign of what was then the
Federal Republic of Yugoslavia in 1999 explained in terms of preventing atroci-
ties in Kosovo, the European Court of Human Rights seemed to suggest that the
meaning of “jurisdiction” in the ECHR reflects the meaning of that term in public
international law generally.”® However, insofar as the Court intended to make this
suggestion, it does not fit with how the Court and other authoritative bodies have
approached the issue in other cases, which is to define extraterritorial jurisdiction as
simply a factual test, regardless of whether such a situation is lawful. For example,
the Court held that Turkey’s presence in Northern Cyprus constituted exercise of
jurisdiction for ECHR purposes because of the degree of control exercised, stress-
ing that such jurisdiction could subsist on this basis regardless of the legality of
the exercise of control.?

% Another issue mediating the degree of overlap is the extent to which the applicability of each
area of law is determined by the subject matter at issue. On the applicability of human rights
obligations in war time, see the derogation provisions of the various international instruments for
the protection of human rights: Article 4 ICCPR, supra note 1; Article 15 ECHR, supra note 1;
Article 27, ACHR, supra note 1; see also Coard (supra note 1), paras 39-42; Legality of the Threat
or Use of Nuclear Weapons, Advisory Opinion (July 8, 1996), 1996 1.C.J. Rep., paras 24-25;
Wall Advisory Opinion, supra note 5, paras 105-106.

# See, e.g., Rosalyn Higgins, Problems and Process: International Law and How We Use It (1994),
chapter 4; Ian Brownlie, Principles of Public International Law (2003), chapter 15; Malcolm N.
Shaw, International Law (2003), chapter 12; Francis A. Mann, 7he Doctrine of Jurisdiction in Inter-
national Law, 111 Recueil des Cours 1 (1964-1); Francis A. Mann, he Doctrine of International
Jurisdiction Revisited after Twenty Years, 186 Recueil des Cours 8 (1984-III); Michael Akehurst,
Jurisdiction in International Law, 46 BYIL 145 (1972-1973).

» Bankovi¢ v. Belgium, supra note 7, paras 59-61.

% Loizidou v. Turkey (Preliminary Objections), supra note 7, para. 62; Loizidou v. Turkey (Merits),
supra note 7, paras 52—56. See also Cyprus v. Turkey, supra note 7, para. 77.
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As for the ICCPR, the U.N. Human Rights Committee stated in General Com-
ment No. 31 that the principle of making available the enjoyment of Covenant
rights to all individuals regardless of nationality,

applies to those within the power or effective control of the forces of a State Party
acting outside its territory, regardless of the circumstances in which such power or effec-
tive control was obtained.”’

So the state could be exercising extraterritorial jurisdiction without a valid inter-
national legal basis for doing so, and its human rights obligations would not be
inapplicable simply by virtue of the illegality.

Clearly the notion that human rights obligations do not apply if the action in
question is not itself lawful is perverse; moreover, the foregoing evidence suggests
that it is contradicted by the approach taken in the jurisprudence, other than the
general statement which the European Court of Human Rights made in Bankovi¢
but failed to apply to the facts of the case. Of course, to say that to constitute “juris-
diction” for the purpose of applicability of human rights obligations, action need
not constitute a valid exercise of “jurisdiction” in general international law terms or
be, in a broader sense, legally authorized, is not to say that action with this lawful
basis cannot also constitute “jurisdiction” for human rights purposes. All it suggests
is that one cannot find the meaning of “jurisdiction” in human rights law from a
different concept with the same name in another area of international law.

4.3. De facto and de jure Exceptionalism

However controversial and important extraterritorial state action is in the world,
and however fundamental to the interests of the state and those in the territory
affected it may be in certain cases, taken as whole it is exceptional when compared
with the presence and activities of state authorities within their territories. Thus
in the Wall Advisory Opinion mentioned earlier the ICJ stated in relation to the
ICCPR that,

...while the exercise of jurisdiction is primarily territorial, it may sometimes be
exercised outside the state territory.?

The Court went on to say that:

Considering the object and purpose of the...Covenant...it would seem natural
that, even when such is the case, States parties to the Covenant should be bound by
its provisions.”

7 General Comment No. 31, supra note 7, para. 10, emphasis added.
2 Wall Advisory Opinion, supra note 5, para. 109.
2 1
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Here, then, the Court is being descriptive about the exercise of jurisdiction in the
sense of a state presence (the particular activity performed by Israel at issue before
it) reflecting the fact that states do not normally engage in this activity as a matter
of fact outside their territory.

In the Bankovié case, the European Court of Human Rights made a similar obser-
vation, that jurisdiction is “essentially” territorial, with extraterritorial jurisdiction
subsisting only in “exceptional” circumstances.*® However, in this observation the
European Court, perhaps influenced by the idea, mentioned eatlier, of limiting the
meaning of extraterritorial jurisdiction to that which is legally permissible, seemed
to suggest that somehow the “exceptional” character of extraterritorial jurisdiction
should be understood not only in a purely factual sense; it should also have purchase
in defining the boundaries of the meaning of “jurisdiction” in international human
rights law in a limited fashion, and should do so in an autonomous manner from
the factual exceptionalism.

The autonomous nature of this exceptionalism creates the possibility thateven ifa
state s acting “exceptionally” as a matter of fact outside its territory, such a situation
might not fall within its “jurisdiction” for the purposes of human rights law.

'The Bankovié case was the first case to adopt such an approach, which is not found
in earlier ECHR cases, or the jurisprudence of other international human rights
treaty bodies, including the U.N. Human Rights Committee, or in the decision
of the International Court of Justice in the Wall Advisory Opinion. The approach
was, however, picked up at certain stages of the A/-Skeini case in the English courts
concerning the applicability of the United Kingdom’s human rights obligations to
its presence in Iraq, although by way of simple recitation only.’' It remains to be
seen whether this idea has traction more generally, but insofar as it is adopted it
serves to attenuate the range of circumstances in which jurisdiction is understood
to subsist extraterritorially as a matter of law from the full scope of extraterritorial
state activities as a matter of fact.

4.4. Being Able to Exercise Civil Administration

The third potentially limiting consideration for understandings of the spatial mean-
ing of “jurisdiction” is whether or not the capacity to exercise civil administration
a requirement for the “effective control” test. In the Bankovié case, the European
Court made the following general statement on the issue of effective control:

the case-law of the Court demonstrates that its recognition of the exercise of extra-
territorial jurisdiction by a Contracting State is exceptional: it has done so when

39 Bankovi¢, supra note 7, para. 67.
31 See Al-Skeini (HC), supra note 13, paras 245 and 269; Al-Skeini (CA), supra note 13, paras
75-76.
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the respondent State, through the effective control of the relevant territory and its
inhabitants abroad, as a consequence of military occupation or through the consent,
invitation or acquiescence of the Government of that territory exercises all or some
of the public powers normally to be exercised by that Government.*

Here the Court underlines a feature of the factual backdrop to the Northern
Cyprus cases not actually emphasized in its earlier consideration of the exercise of
jurisdiction in them. For the Court in Bankovié the issue is control over territory
that is not only “effective” but also involves the exercise of “some or all of the public
powers normally to be exercised” by the local government. Whereas indeed such
powers were exercised by Turkey in Northern Cyprus, their exercise was not seen as
a prerequisite to the exercise of jurisdiction by the Court in the Northern Cyprus
cases: the only issue was the exercise of “effective control.”

Whereas this statement from Bankovic touches on some of the factual circum-
stances in relation to which the court had previously found the exercise of juris-
diction (cf. the phrase “it has done s0”), it would be wrong to conclude that the
capacity to exercise public authority was actually one of the salient facts, and thus
part of the test for jurisdiction as territorial control, in those previous cases. Indeed,
it is notable in this regard that in its application of the law to the facts of the case
in Bankovié, the Court made no statement, either explicit or implicit, touching
on the question of whether or not the relevant acts — the bombing — involved the
exercise of powers normally to be exercised by the local government.”” In fact, the
Court dismissed the contention that the bombing constituted jurisdiction on other
grounds, namely that aerial bombardment did not constitute “effective control”
of territory.**

Despite this, the question of whether the capacity to exercise public governmental
powers is part of the test for applicability is still a live one. In the A/-Skeini case,
the U.K. government argued in the affirmative, suggesting that it does not exercise
public authority in Iraq, and so the ECHR is not applicable to it there on the basis
of jurisdiction as territorial control. It was suggested that the obligations in the
ECHR by their nature presuppose the exercise of civil administration, and so the
trigger for applicability must include this capacity. If it did not, the law would
apply in circumstances where the state was incapable of fulfilling the applicable
obligations. It was also suggested that the exercise of control amounting to the
exercise of civil administration involving the widespread implementation of rights
in the ECHR would be prohibited by the other main area of applicable law, the

law of occupation.

32 Bankovi¢ v. Belgium, supra note 7, para. 71.
3 Id. paras 75-76.

34 See the discussion in the paragraphs cited supra note 33.
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These arguments found favour with Lord Justice Brooke in the Court of Appeal,
as illustrated in the following passage from his opinion:

Unlike the Turkish army in northern Cyprus, the British military forces had no control
over the civil administration of Iraq. ..

In my judgment it is quite impossible to hold that the UK. .. . was in effective control
of Basrah City for the purposes of ECHR jurisprudence at the material time. If it
had been, it would have been obliged, pursuant to the Bankovic judgment, to secure
to everyone in Basrah City the rights and freedoms guaranteed by the ECHR. One
only has to state that proposition to see how utterly unreal it is. The UK possessed
no executive, legislative or judicial authority in Basrah City, other than the limited
authority given to its military forces, and as an occupying power it was bound to
respect the laws in force in Iraq unless absolutely prevented. . . It could not be equated
with a civil power: it was simply there to maintain security, and to support the civil
administration in Iraq in a number of different ways.?

In a similar vein, Lord Brown stated at the House of Lords stage of the same case
that

...except when a state really does have effective control of territory, it cannot hope
to secure Convention rights within that territory. .. Indeed it goes further than that.
During the period in question here it is common ground that the UK was an occu-
pying power in Southern Iraq and bound as such by Geneva IV and by the Hague
Regulations [occupation law]. Article 43 of the Hague Regulations provides that the
occupant “shall take all the measures in his power to restore and ensure, as far as pos-
sible, public order and safety, while respecting, unless absolutely prevented, the laws
in force in the country.”. .. The occupants’ obligation is to respect “the laws in force”,
not to introduce laws and the means to enforce them (for example, courts and a justice
system) such as to satisfy the requirements of the Convention. Often (for example
when Sharia law is in force) Convention rights would clearly be incompatible with
the laws of the territory occupied.®

For Brooke L], the test for territorial control must include a capacity to exercise
public authority, because it is only in such circumstances that the state would
actually be in a position to fulfill its obligations in the ECHR. In other words,
the Convention cannot be applicable in a generalized sense when the state does
not enjoy such authority, since the obligations it contains in part presuppose such
enjoyment.

Under these approaches, then, a particular instance of foreign state territorial
control can meet the test for applying the law of occupation while not meeting the
test for human rights law, in part because of the obligations that flow from the first
area of law (being bound to respect local laws unless absolutely prevented).

35 See Al-Skeini (CA), supra note 13, paras 123124 (Lord Justice Brooke).
3% Al-Skeini (HL), supra note 13.
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However, these assertions rest on a series of assumptions which are left unex-
plained and which are, when considered, difhicult to sustain.”” In the first place,
it is assumed that human rights law properly applied, with all the advantages of
limitation clauses, derogations and, for the ECHR, the margin of appreciation,
would actually oblige the state to exercise public authority both generally and in
particular in a manner that would put it at odds with obligations under the law of
occupation. This is questionable even if one focuses only on human rights law, let
alone the Security Council authority given to the coalition states in Iraq which,
indeed, in another case about Iraq, A/ Jedda, the United Kingdom is seeking to
argue trumps its obligations under the ECHR.%*

In the second place, this argument presupposes the validity of a particular
approach to the relationship between different areas of international law, without
having explained the basis for this validity. A clash between two areas of law is
feared, and a solution to this clash offered by defining the applicability of one
area of law so as to remove it from being in play, without explaining the basis
for choosing this particular method of norm clash resolution. Perhaps one has to
accept that there are two mutually contradictory regimes of law in play; that there
is normative confusion. Perhaps, in the alternative, the standard techniques avail-
able to mediate the relationship between overlapping regimes of law, including the
concept of lex specialis, might actually lead to a harmony of standards.*” Perhaps the
drastic approach of rendering human rights law entirely inapplicable is preferable
to these other approaches to the issue, but its status as such cannot be assumed, as
is suggested by his use of it.

An equally plausible scenario, of course, in the light of both the ECHR itself
and its relationship to other areas of law, is that a relatively modest set of substan-
tive obligations would actually subsist, qualitatively and quantitatively different
from those in play in the state’s own territory, even if derived from the same legal
source. The possibility of this lies behind the following dictum from Lord Justice
Sedley in the Court of Appeal stage of Al-Skeini:

No doubt it is absurd to expect occupying forces in the near-chaos of Iraq to enforce
the right to marry vouchsafed by Art. 12 or the equality guarantees vouchsafed by
Art. 14. But I do not think effective control involves this. If effective control in the
jurisprudence of the [European Court of Human Rights] marches with international

37 See also the disagreement by Lord Justice Sedley, Al-Skeini (CA), supra note 13, para. 195.

38 See R. (on the application of Al-Jedda) v. Secretary of State for Defence [2005] EWHC 1809
(Admin.); R. (on the application of Al-Jedda) v. Secretary of State for Defence [2006] EWCA Civ.
327. And of course the law of occupation itself contains obligations concerning the promotion of
law and order and the protection of human rights. See generally the sources cited supra note 20.

3 See Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion
of International Law, Report of the Study Group of the International Law Commission (finalized

by Martti Koskenniemi), U.N. Doc. A/CN.4/L.682, (April 13, 20006).
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humanitarian law and the law of armed conflict, as it clearly seeks to do, it involves
two key things: the de facto assumption of civil power by an occupying state and a
concomitant obligation to do all that is possible to keep order and protect essential
civil rights. It does not make the occupying power the guarantor of rights; nor there-
fore does it demand sufficient control for all such purposes. What it does is place an
obligation on the occupier to do all it can.

If this is right, it is not an answer to say that the UK, because it is unable to guar-
antee everything, is required to guarantee nothing.’

In addition to these arguments about what the test actually requires, two further
arguments have been made in the A/-Skeini litigation defending this requirement
as a matter of principle. In the first place, it is suggested that to have human rights
law apply in circumstances where the state was not entitled to exercise public
authority would undermine the right of the local population to govern their own
affairs. At the Court of Appeal stage, Brooke L] stated that:

It would...have been contrary to the Coalition’s policy to maintain a much more
substantial military force in Basrah City when its over-arching policy was to encour-
age the Iraqis to govern themselves. To build up an alternative power base capable of
delivering all the rights and performing all the obligations required of a contracting
state under the ECHR at the very time when the IGC had been formed, with CPA
encouragement, as a step towards the formation by the people of Iraq of an interna-
tionally recognized representative Government. .. would have run right against the
grain of the Coalition’s policies.*!

Here, then, a fear is expressed that being bound by human rights law in the absence
of a public authority prerogative would require the coalition in Iraq to become
more involved in Iraqi governmental matters rather than, as is intended, to reduce
its presence, transferring power to local bodies as soon as possible. Another way
of putting this is to suggest that applying human rights law might somehow cut
against the right of internal self-determination.*

Again, such an approach fails to appreciate how human rights properly applied in
the occupation context, both on its own terms and in consequence of its interplay
with occupation law, might actually not have this effect. It also ignores the fact
that human rights law contains a right — the right of self-determination — whose
application might lead to a special meaning given to other obligations in human
rights law in the particular occupation context. Although that right is not contained
in the ECHR, it is of course brought into the frame through the general approach
of interpreting Convention rights wherever possible so as to be in harmony with
other international law.*

4 Al-Skeini (CA), supra note 13, paras 196-197 (Lord Justice Sedley).

4 Id. para. 125 (Lord Justice Brooke). See also id. para. 126.

# Id. para. 125 (Lord Justice Brooke).

# A right of self-determination is contained in Article 1 ICCPR, supra note 1; Article 1 ICESCR,
supra note 1. On the interpretative approach to the ECHR referencing other legal obligations, see
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The second, related argument of principle is that the obligations of the ECHR
are culturally specific and thereby inappropriate for application in situations taking
place outside their cultural context. In A/-Skeini Brooke L] raises a concern that
applying the ECHR to the United Kingdom in Iraq might involve inculcating “the
common spiritual heritage of the member states of the country [sic] of Europe™**
(misquoting a phrase from the ECHR Golder case)® in “a predominantly Muslim
country.”* At the House of Lords stage of the same case Lord Brown states that
unless an ECHR contracting state

...1is within the area of the Council of Europe, it is unlikely... to find certain of the
Convention rights it is bound to secure reconcilable with the customs of the resident
population.?

Discussing areas where the obligation to secure Convention rights would be sup-
posedly incompatible with local law (and so the obligation to respect local law in

law of occupation), Lord Brown gives a single example: “where Sharia law is in

force.”*8

Brooke LJ’s orientalist positioning of Islam and Europe as normative opposites
implicitly renders invisible the Muslim people who live in Council of Europe
countries, including Turkey, which one imagines the judge would regard as “a
predominantly Muslim country.” Although Lord Brown is not so extreme, his
suggestion that Sharia law and the “customs of the local population” are necessarily
going to be incompatible with the obligations in the ECHR fails to consider the
significance of other human rights treaties which contain the same rights as the

Article 53 ECHR, supra note 1; Article 31(3)(c) Vienna Convention on the Law of Treaties, 1155
U.N.TS. 331 (May 23, 1969); Golder v. United Kingdom, European Court of Human Rights,
Judgment (Feb. 21, 1975), Series A, No. 18 (1975), para. 35; Loizidou v. Turkey (Merits), supra
note 7, para. 43; Al-Adsani v. United Kingdom, Application No. 35763/97, European Court of
Human Rights [Grand Chamber], Reports 2001-XI (Nov. 21, 2001), para. 55; Fogarty v. United
Kingdom, Application No. 37112/97, European Court of Human Rights [Grand Chamber],
Reports 2001-XI (Nov. 21, 2001), para. 35; McElhinney v. Ireland, European Court of Human
Rights [Grand Chamber], Reports 2001-XI (Nov. 21, 2001), para. 35; Bankovi¢ v. Belgium,
supra note 7, para. 57; Kalogeropoulou and Others v. Greece and Germany, European Court of
Human Rights, Reports 2002-X, (Dec. 12, 2002), para. D (1) (a); Mamatkulov and Askarov v.
Turkey, Applications Nos. 46827/99 and 46951/99, European Court of Human Rights [Grand
Chamber], Reports 2005-1 (Feb. 4, 2005), para. 111; Bosphorus Hava Yollari Turzim Ve Ticaret
Anonim Sirketi v. Ireland, Application No. 45036/98, European Court of Human Rights, Judg-
ment (June 30, 2005), para. 150.

# Al-Skeini (CA), supra note 13, para. 126 (Lord Justice Brooke).

# Golder v. United Kingdom, supra note 43, para. 34. Here the word “States” is capitalized, and
reference is made to the “Council”, not “Country”, of Europe, which denotes the regional group-
ing under whose aegis the ECHR was adopted.

4 Al-Skeini (CA), supra note 13, para. 126 (Lord Justice Brooke).

47 Al-Skeini (HL), supra note 13, para. 129.

# Id. para. 129.
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ECHR and may be binding on the state of Iraq anyway — one thinks in particular
here of the International Covenant on Civil and Political Rights.*

Crude chauvinism aside, is there not a valid point that applying a regime of law
that has in part been formulated with a particular sub-global political community
in mind to people living in territories outside that community is inappropriate?
Here, one recalls the much-misunderstood “legal space” dictum from the Bankovi¢
case.” At the House of Lords stage of A/ Skeini, Lord Rodger discussed this diczum
and observed that

The essentially regional nature of the Convention is relevant to the way that the court
operates. It has judges elected from all the contracting states, not from anywhere else.
The judges purport to interpret and apply the various rights in the Convention in
accordance with what they conceive to be developments in prevailing attitudes in the
contracting states. This is obvious from the court’s jurisprudence on such matters as
the death penalty, sex discrimination, homosexuality and transsexuals. The result is
a body of law which may reflect the values of the contracting states, but which most
certainly does not reflect those in many other parts of the world. So the idea that the
United Kingdom was obliged to secure observance of all the rights and freedoms as
interpreted by the European Court in the utterly different society of southern Iraq
is manifestly absurd.”!

For Lord Rodger, if the European Court of Human Rights interpreted the mean-
ing of “jurisdiction” on the basis of territorial control so as to include situations
in territories not in states that are parties to the European Convention, it would
“run the risk. .. of being accused of human rights imperialism.”>

It might be thought that, if anything, subjecting the U.K. presence in Iraq to the
regulation of human rights law would have the effect of mitigating, not exacerbating,
the colonial nature of the occupation. However, for Lord Rodger, it would make
it worse — or, if a colonial comparison is not accepted when considering the very
existence of the U.K. presence, would render a non-colonial situation colonial. Such
an argument suggests that even if the courts may not be able to review the legality
of the conduct of war and the existence of U.K. troops in foreign countries, they
can ensure, at least, that such practices are somehow less “colonial” by ensuring
that an obligation to override local cultural norms does not operate.

Such an idea, however, assumes that the law properly applied would not per-
mit distinctions to operate as between a state’s own territory and foreign territory
under its control and, indeed, might even oblige the state to respect, not override,

# Iraq ratified the ICCPR on 25 January 1971; see Status of Multilateral Treaties Deposited with the
Secretary-General available at http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/
chapterIV/treaty6.asp (last visited 10 July 2007).

%0 See supra note 22.

5t Al-Skeini (HL), supra note 13, para 78.

52 Id. para. 78.
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certain local customs. In the light of the Strasbourg organs” general willingness to
utilize the relevant devices contained in the ECHR, and their invented “margin of
appreciation” doctrine, to accommodate both the needs of contracting states and
the differences between particular situations, this is difficult to sustain.

To suggest that the application of human rights law in the occupation context
would involve obligations that presuppose the occupier enjoying full public pow-
ers, and oblige the occupier to hold back from transferring powers to local people,
and be unable to take into account differing cultural norms as between the people
of the occupying state’s own territory and the population of the occupied terri-
tory constitutes a remarkably unimaginative and simplistic approach to the issue.
At the very least, as formulated in the dicza extracted above, it rests on a series of
assumptions which are left unproved.

4.5. The Degree of Territorial Control

The fourth and final issue concerning the spatial test for applicability is of a quanti-
tative nature: the question of the degree of control required for the test of “effective
control” to be met. A key point of contention is whether only one approach —
overall control — is correct, or whether a second approach — sliding scale or cause
and effect control — is also possible.

4.5.1. Overall Control

The first approach to the meaning of “effective control,” “overall control,” originates
from the Northern Cyprus cases.” In its judgment on the merits in Loizidou, the
European Court of Human Rights stated that

[Turkey’s] army exercises effective overall control over that part of the island. Such
control, according to the relevant test and in the circumstances of the case, entails her
responsibility for the policies and actions of the “TRNC” [the local Turkish Cypriot
regime] ... Those affected by such policies or actions therefore come within the “juris-
diction” of Turkey for the purposes of Article 1 of the Convention...>*

On the facts in Northern Cyprus, the Court emphasized that Turkey exercised
effective control operating “overall,” in such circumstances, it was unnecessary to
identify whether the exercise of control was detailed.” So if the state is in overall
control of a territorial unit, everything within that unit falls within its “jurisdic-
tion,” even if at lesser levels powers are exercised by other actors (e.g. if particular
activities are devolved to other states or local actors).”®

53 See also Issa v. Turkey, supra note 7, paras 74-75.

> Loizidou (Merits), supra note 7, para. 56 and Loizidou (Preliminary Objections), supra note 7,
paras 63—64.

> Id.

56 See also Cyprus v. Turkey, supra note 7, para. 77.
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4.5.2. “Sliding Scale”/ “Cause and Effect”

What of control operating in a lesser sense? In the Bankovic case, which was decided
in 2001, the applicants proposed the idea of “sliding scale” or “cause and effect”
jurisdiction: obligations apply insofar as control is exercised; their nature and scope
is set in direct proportional relation to the level of control.” The European Court
rejected this argument; for it the concept of jurisdiction could not be “divided
and tailored in accordance with the particular circumstances of the extra-territo-
rial act in question.””® However, in the later Issa case of 2004, the Court, having
concluded that Turkey did not exercise “overall control” in the area of Northern
Iraq in question, did not end its consideration of whether the Turkish presence
constituted the exercise of “jurisdiction.” Rather, it went on to consider “whether
at the relevant time Turkish troops conducted operations in the area where the
killings took place.” If the troops had been doing this, which the Court found
on the facts they had not, jurisdiction would have subsisted. Unfortunately, the
Court failed to indicate whether at this stage it was considering jurisdiction as ter-
ritorial control, but if it was, one might discern a more receptive attitude towards
the broader cause-and-effect concept than in the earlier case of Bankovic.

This concept was picked up in the Court of Appeal stage of the A/-Skeini case
by Lord Justice Sedley, who considered the idea that applicability might depend
not on “enforceability as a whole” but “whether it lay within the power of the
occupying force to avoid or remedy the particular breach in issue.”® Alcthough
he acknowledged that this was blocked by the Bankovic dictum, he rejected the
underlying logic of the diczum and suggested that the European Court of Human
Rights might sooner or later revisit it.!

5. Conclusion

In the extraterritorial context, the norms triggering the applicability of the law of
occupation and the main treaties on civil and political rights are governed by con-
tested notions of territorial control. This paper has explored some of the different

%7 Bankovi¢ v. Belgium, supra note 7, para. 75.

58 Id. paras 75-76.

%9 Issa v. Turkey, supra note 7, para. 76.

6 Al-Skeini (CA), supra note 13, para. 198 (Lord Justice Sedley).

6! Id. paras 201-202. The idea of dividing and tailoring was criticized at the House of Lords stage.
See in particular paras 79-80 (Lord Rodger) and 128-30 (Lord Brown). The alternative under-
standing of jurisdiction not covered in detail in this article, that of control over individuals rather
than control over territory, is, however, clearly significant in rendering human rights obligations
applicable even when the territorial control test is not met; see supra note 9 and accompanying
text.
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arguments relating to human rights law which have the effect of attenuating the
circumstances in which it applies extraterritorially, thereby potentially creating a
situation where the law of occupation is in play and human rights law is not. Two
of these arguments, concerning a supposed link with the general international
law concept of “jurisdiction” and the notion of “exceptional” applicability are,
respectively, of doubtful and uncertain relevance. The third argument, rooted in a
requirement that the state must be in a position to exercise civil authority, found
favor in certain dicta in the Al-Skeini case, but, it has been suggested, on the basis
of reasoning that is, at best, insufficient. The fourth argument, limiting applicability
to situations of “overall” control, excluding lesser forms of control on a “cause-and-
effect” or “sliding scale” basis, although seemingly rejected by the European Court
of Human Rights in the Bankovi¢ case, may find favour in the future, including
with that Court itself given its pronouncement in the later case of ssa.

Although these arguments are made in different ways and their credibility and
authority varies, taken together they demonstrate that the law in this area is as
highly contested as it is underdeveloped. The issues they raise promise to be the
key sites of future argumentation and norm development on the extraterritorial
application of human rights law, determining the scope of this application and
so the extent to which the operation of human rights norms overlaps with that of
occupation norms.






Chapter VI

DRC v. Uganda: The Applicability of International
Humanitarian Law and Human Rights Law in
Occupied Territories

Tom Ruys* and Sten Verhoeven™*

1. Introduction

In its judgment of December 19, 2005 in the Case concerning Armed Activities on
the Territory of the Congo (DRCv. Uganda)' the International Court of Justice (IC])
has for the second time affirmed the simultaneous application of international
humanitarian law and human rights law to occupied territories, be it in circum-
stances significantly different from those under consideration in the Palestinian
Wall Advisory Opinion.? Unlike in the latter case, the Court did not dwell on the
criteria for the extraterritorial application of international human rights instru-
ments, but confined itself to the conclusion that these instruments are applicable
“in respect of acts done by a State in the exercise of its jurisdiction outside its
own territory,” before listing the provisions violated by Uganda. Nevertheless, the
Court’s affirmation of its earlier ruling in the specific circumstances of Uganda’s
invasion of Congolese territory, together with its finding that Article 43 of the
Hague Regulations (HR) comprises the obligation to take measures “to secure
respect for the applicable rules of international human rights law and international
humanitarian law,” generates important consequences that may reverberate well
beyond the Great Lakes region.

The present chapter delves deeper into these issues by examining the possible
thresholds for application of international humanitarian law (IHL) on belligerent

* Research Fellow of the Fund for Scientific Research Flanders, Institute of International Law, Uni-
versity of Leuven (Belgium).

** Assistant at the Institute of International Law, University of Leuven (Belgium).

! Case concerning Armed Activities on the Territory of the Congo (DRC v. Uganda), (Dec. 19,
2005), 2005 ICJ Rep. 116 [hereinafter DRC v. Uganda].

? Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory

Opinion (July 9, 2004), 2004 ICJ Rep. 163 [hereinafter Palestinian Wall].
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occupation on the one hand and international human rights law on the other hand
as well as the possible interplay between the two groups of norms in relation to
occupied territories. The chapter begins with a summary of the Court’s ruling in
DRC'v. Uganda. Subsequently, we will examine the Court’s interpretation of the
concept of “occupation” in IHL. Part three turns to the extraterritorial applicabil-
ity of human rights instruments in occupied territories. Part four focuses on the
interplay of IHL and human rights norms in terms of normative content. The
chapter concludes with some final observations.

2. Synopsis of the Judgement

On December 19, 2005, the IC] delivered its judgment in the Armed Activities
on the lerritory of the Congo case between the Democratic Republic of Congo and
Uganda (DRC v. Uganda).® The Court condemned Uganda for the unlawful use
of force and for violations of IHL and human rights law. In turn, it found that the
DRC had violated its obligations under the 1961 Vienna Convention on Diplo-
matic Relations by seizing property from the Ugandan embassy and maltreating
Ugandan diplomats.

Although the judgment only concerns the dispute between the DRC and Uganda,
the armed conflict in the territory of the DRC (1998-2003) was a Gordian knot of
different sub-conflicts, both internal and international. In all, eight African nations
were involved in the “Great War of Africa” as well as about 20 armed groups.* An
estimated three to four million people died. Millions more fled their homes. The
complexity of the conflict is illustrated by the fact that the DRC also filed applica-
tions against Burundi and Rwanda before the IC]. Neither of these cases reached
the merits stage: the former was removed from the docket at the request of the
DRG; the latter case was found inadmissible due to a lack of jurisdiction.’

The origins of the conflict can be traced back to the ousting of the Congolese
(then Zairian) President Mobute Ssese Seko by Laurent-Desiré Kabila, with the
backing of Rwanda and Uganda. In the initial period following the coup, the DRC

Remark: the present section only provides a brief overview of the main legal issues of the judgment.
For a more extensive analysis of the case, see: Phoebe N. Okowa, Case concerning Armed Activities
on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), 55 1.C.L.Q. 742-753
(2005); Sten Verhoeven, Case concerning Armed Activities on the Territory of the Congo, 45 Revue
de Droit Militaire et de Droit de la Guerre 355-368 (2006).

The eight countries are: the DRC, Uganda, Rwanda, Burundi, Sudan, Angola, Zambia, and
Zimbabwe.

See: Armed Activities on the Territory of the Congo (DRC v. Rwanda), (Feb. 3, 2006), 2006 IC]
Rep. 126; Armed Activities on the Territory of the Congo (DRC v. Burundi), Order (Jan. 30,
2001), 2001 ICJ Rep. 3.
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and Uganda worked closely together, inter alia in the field of counter-insurgency.
However, as time went on, the DRC sought to substantially limit the influence of
Uganda and Rwanda on its territory, a policy shift that led to a gradual deteriora-
tion of the relations between the countries. Following a failed coup by the Chief
of Staff; a Rwandan national, President Kabila on July 28, 1998 announced in the
press that all foreign troops had to leave the country. From early August onwards,
Rwanda and Uganda augmented their troop presence and began to seize succes-
sive parts of Congolese territory. The situation aggravated badly as various African
states sided either with the DRC or with Uganda and Rwanda. Added to this was
the presence of numerous armed groups engaged in hostilities against the govern-
ment and each other.

In casu, the DRC claimed that the statement of July 28, 1998 provided the
direct impetus for the Ugandan invasion and alleged that Uganda had organized
military and paramilitary activities against the DRC amounting to aggression.
Uganda objected that its initial armed presence was based on a treaty concluded
between the two countries with the aim of eliminating anti-Ugandan elements in
the eastern border region. Subsequently it had been forced to act in self-defense,
since the DRC was creating ties with Sudan, Chad and rebel movements fighting
against Uganda. According to Uganda, troop presence had only been strengthened
when it became clear that the number of Sudanese troops in the DRC was rising
(para. 39). The Court deduced from these arguments that Uganda claimed that:
in the period from May 1997 until September 11, 1998, the DRC had consented
to the presence of its troops; in the period between September 11, 1998 and July
10, 1999 it was exercising its right to self-defense; and, that from July 10, 1999
onwards the DRC had again consented to the presence of Ugandan troops as a
result of the Lusaka Agreement and subsequent agreements providing in a ceasefire
and a phased withdrawal of foreign troops (para. 92).

Addressing the legality of the Ugandan intervention, the Court first looked into
the issue of consent. Concerning the first period (from May 1997 until September
11, 1998) it found that President Kabila closely cooperated with Uganda and allowed
it to station troops in eastern Congo in order to combat anti-Ugandan groups (para.
36). This cooperation was subsequently formalized by the Protocol on Security
along the Common Border of April 27, 1998. However, as the Court rightly spelled
out, the actual consent antedated the Protocol — the Protocol merely resulted in a
third Ugandan battalion being installed in the DRC. Consequently, the source of
this consent was not linked to the Protocol and could be withdrawn at any time
irrespective of procedures for the termination of treaties. The situation changed
on July 28, 1998, when President Kabila requested the removal of foreign troops.
Although the Court conceded that the initial statement was ambiguous vis-g-vis the
presence of Ugandan troops, subsequent statements at the Victoria Falls Summit
made clear that the DRC no longer consented hereto (para. 53). Since withdrawal
of consent was not subject to any formalities (para. 47), the Court concluded that
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the presence of Ugandan troops was no longer desired from August 8, 1998, i.e.
the closing date of the Victoria Falls Summit. Concerning the period after July 10,
1999, the Court examined the roles of the Lusaka Ceasefire Agreement, the Harare
and Kampala Disengagement Plans and the Luanda Agreement. These documents
installed a ceasefire between the various parties to the conflict and provided for
a phased withdrawal of foreign troops, including by Uganda.® According to the
Court, none of these instruments provided for a (renewed) consent to the presence
of Ugandan troops. Instead, they merely reflected the situation on the ground with-
out addressing the legal questions involved, and only laid down a modus operandi
for withdrawal (para. 99). Consequently, the Court concluded that the DRC had
only consented to the presence of Ugandan troops until August 8, 1998.

The IC] subsequently examined the submission of Uganda that it was acting
in self-defense. Uganda contended that the territory of the DRC was used by its
enemies, most notably Sudan and the Allied Democratic Forces (ADF), who were
allegedly supplied by Sudan and the DRC. It claimed that Sudan had bombed Ugan-
dan forces and the DRC had encouraged and facilitated attacks against Uganda.
Hence, Operation Safe Haven, launched after the promulgation of the Ugandan
“High Command Document” on September 11, 1998, constituted a necessary
measure in response to “secure Uganda’s legitimate security interests.” The Court
rejected the Ugandan arguments one by one. Thus, it found that Operation Safe
Haven had already commenced in August 1998, before the issuing of the “High
Command Document” (paras 109 and 115). Secondly and more importantly, it
noted that the objectives of Uganda were not consonant with the law of self-defense.
Indeed, the “High Command Document” made no reference whatsoever to armed
attacks that had already occurred against Uganda. The Court denounced the jus-
tification given as being “essentially preventative,” thereby implicitly rejecting the
possibility of preventive self-defense (para. 143).” Furthermore, the Court found no
proof of attacks by armed bands imputable to the DRC within the sense of Article
3(g) of the Definition of Aggression,® which could justify the exercise of the right

¢ 'The Lusaka Ceasefire Agreement provided inter alia for the scheduled withdrawal of all foreign troops
from the DRC. When it became apparent that the initial timetable agreed upon was not realistic,
this issue was further elaborated by the Harare and Kampala Disengagement Plans. However, the
DRC and Uganda concluded a subsequent agreement, the Luanda Agreement concerning the
withdrawal of Ugandan troops and the normalization of relations, changing the Lusaka Ceasefire
Agreement without resulting in protest of the other parties.

While the Court implicitly rejected the possibility of preventive self-defense (against non-imminent
armed threat), it refrained from taking any position vis-4-vis the legality of pre-emptive self-defense
(against an imminentattack). Instead, the Court merely repeated its position in the Nicaragua case,
namely that it “expressed no view on the issue.”

Definition of Aggression, Annex to G.A. Res. 3314 (XXIX) (Dec. 14, 1974).
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to self-defense (paras 146—147).” In conclusion, the Court found that the interven-
tion of Uganda was of such magnitude and duration that it should be considered
to be a grave violation of the prohibition on the use of force (Article 2(4) of UN
Charter). However, despite an explicit request by the DRC, the Court stopped
short from qualifying the intervention as an act of “aggression,” an approach that
was criticized by a number of IC] Judges."

The second claim of the DRC concerned alleged Ugandan violations of IHL and
international human rights law on Congolese territory. In this respect, the Court
first examined whether Uganda could be considered an occupying power in the
sense of Article 42 HR. To this end, it assessed whether it could be proven that the
Ugandan military forces had substituted their own authority for that of the DRC
(para. 173)."" After answering this question in the positive, the Court concluded
that Uganda was responsible for violations of IHL and human rights committed
by its own forces in the occupied territory. It moreover stated that Uganda bore
responsibility for violations by other armed groups if it had failed to abide by its
duty of vigilance as an occupying power. In a second stage the Court scrutinized
whether Uganda was bound by various humanitarian law and human rights instru-
ments, whether violations had taken place, and whether they were attributable to
Uganda (paras 205-221), thereby concluding that Uganda had indeed violated
several provisions of IHL and human rights law.

In a third submission, the DRC claimed that Uganda had illegally exploited its
natural resources in violation of IHL and the principle of permanent sovereignty
over natural resources. Uganda objected that the alleged facts were not proven
and were in any case not imputable to Uganda. Whereas the Court held that the
principle of permanent sovereignty was not applicable to occupied territory (para.
244), it nonetheless determined that Uganda had breached the prohibition of pil-
lage, laid down in Article 47 HR and Article 33 of the Fourth Geneva Convention
(GC1V) (para. 250).

The last submission of the DRC concerned alleged violations of the IC] Order
of Provisional Measures of July 1, 2000."* Although the Court noted that the DRC
had not provided any proof to support its claim, it nevertheless found Uganda in

? The Court’s insistence on the need for imputability of attacks by non-state armed groups to a state
was criticized by a number of judges. See in particular: DRC v. Uganda, supra note 1, Separate
Opinion of Judge Kooijmans, paras 19-31 and Separate Opinion of Judge Simma, paras 7-15.

10 Jd. Separate Opinion of Judge Elaraby, paras 9-19; Separate Opinion of Judge Simma, paras 2-3.
The Court’s silence inspired Judge Simma to the following reveries: “So, why not call a spade a
spade? If there ever was a military activity before the Court that deserves to be qualified as an
act of aggression, it is the Ugandan invasion of the DRC. Compared to its scale and impact, the
military adventures the Court had to deal with in earlier cases. .. border on the insignificant.”

11 See Section C.2.

2 DRC v. Uganda, Order (July 1, 2000), 2000 ICJ Rep. 111.
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breach of the Order since the conduct for which is was held responsible in the earlier
part of the judgment went against the provisions of the Order (paras 262-265).

Uganda itself also submitted two counterclaims. Firstly, it argued that the DRC
itself had committed acts of aggression on the grounds that Uganda had, since
1994, been the victim of military operations carried out by hostile armed groups
based in the DRC and supported or tolerated by successive Congolese govern-
ments (para. 276). The Court however ruled that there was insufficient evidence
that the DRC (then Zaire) was involved in anti-Ugandan armed activities; that
neither Uganda nor Zaire were in the position to effectively combat those rebel
groups, and, that at the end of the period under revision the DRC was entitled to
support such groups since it was exercising its right to self-defense (paras 298, 301
and 304). Secondly, Uganda claimed that Congolese armed forces had carried out
attacks on the Ugandan embassy in Kinshasa, confiscated Ugandan property and
maltreated diplomats and other Ugandan nationals present on the premises of the
mission and at the airport. The DRC challenged the admissibility of the second
counter-claim, but was only partially successful. On the one hand, the Court
found the claim of alleged mistreatment at the airport of Ugandan nationals, not
enjoying diplomatic status, to be inadmissible because of a lack of exhaustion of
local remedies, a necessary condition for the exercise of diplomatic protection. On
the other hand, it ruled that there was sufficient evidence to prove that the DRC
had violated the embassy and had maltreated Ugandan diplomats as well as other
Ugandan nationals present on the embassy premises in contravention of the 1961
Vienna Convention on Diplomatic Relations (para. 333).

This brief synopsis of the judgment illustrates that what was initially a matter
of consensual presence of foreign troops on Congolese territory gradually turned
into the large-scale use of armed force between the DRC and Uganda, triggering
the rules of IHL relating to international armed conflicts, in particular the rules
concerning belligerent occupation. Let us now have closer look at the Court’s
findings on this issue.

3. Occupation

3.1. Applicability of Thresholds and the Laws of Occupation

Whereas inhabitants of occupied territories long enjoyed little if any rights at
all, their position has greatly improved through the insertion in the 1907 Hague
Regulations and the 1949 Fourth Geneva Convention of a series of provisions
dealing specifically with occupation.' The provisions are founded on the idea that

'3 Hans-Peter Gasser, Protection of the Civilian Population, in The Handbook of Humanitarian Law
in Armed Conflicts 209, 240 (Dieter Fleck ed., 1995) [hereinafter Gasser].
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an occupying power does not acquire sovereignty over occupied territory and that
occupation is only a temporary situation. Hence, the rights of the occupier are
limited to the extent of that period and existing laws and structures should generally
be left unaltered. Together they create a wide-ranging regime for the protection of
inhabitants of occupied territory that goes much further than the general provi-
sions applicable to civilians in armed conflicts. This regime contains a number of
broad obligations, such as the duty to take measures to restore and ensure, as far as
possible, public order and safety (Article 43 HR, ¢f infra). It also contains numer-
ous specific rules inter alia addressing the protection of civilian property and the
possibility to impose taxes or to organize compulsory labor.

Given the far-reaching nature of these rights and duties, the question emerges
as to what situations qualify as “occupations” in the sense of the Hague Regula-
tions and the Fourth Geneva Convention. According to Article 42 HR, territory
is considered occupied when it is actually placed under the authority of the hostile
army. The occupation extends only to the territory where such authority has been
established and can be exercised. Common Article 2(2) of the Geneva Conven-
tions makes clear that this qualification extends beyond the realm of traditional
“belligerent occupations” and also covers situations where the occupation of state
territory meets with no armed resistance (hence the present use of the more generic
term “occupation”).'t

The picture that emerges is that the actual control exercised directly by an occupier
through the physical presence of its armed forces forms the key to the application
of the aforementioned rules.”” The label used by the occupying power to describe
its activities, whether “administration,” “invasion,” “trusteeship” or plain “occupa-
tion,” is of no significance; Nor is the motivation of the occupier. Occupations
may indeed cover a wide range of goals. They may aim at implementing territorial
claims, at acquiring control over natural resources, at preventing the use of terri-
tory as a base of attack by armed groups, at re-establishing order and stability in a

14 See Eyal Benvenisti, The International Law of Occupation 4 (2004) [hereinafter Benvenisti]. The
ambit of the laws of occupation is further enlarged as a result of Article 1(3) of the First Additional
Protocol of the Geneva Conventions, which equates conflicts in pursuit of self-determination or
against colonial or racist regimes with international armed conflicts.

> Adam Roberts, What is a Military Occupation?, 55 B.Y.B.I.L. 249, 252 (1984) [hereinafter
Roberts, Military Occupation]; Conor McCarthy, 7he Paradox of the International Law of Mili-
tary Occupation: Sovereignty and the Reformation of Irag, 10 J.C.S.L. 43, 45 (2005) [hereinafter
McCarthy].
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collapsed state (sometimes termed “transformative military occupation,”)'® etc."”
Furthermore, it makes no difference whether an occupation was approved by the
U.N. Security Council or not. The qualification ultimately boils down to a factual
test, determined by the situation on the ground. This becomes all the more clear if
one considers the authentic French text of Article 42 HR, which considers a ter-
ritory as occupied “lorsqu’il se trouve placé de fait sous lautorité de ['armée ennemie”
(the wording “de fai” was somewhat inaccurately translated as “actually” instead
of “in fact.”)

Still, the actual application of the laws of occupation causes some disagreement,
both in relation to the so-called invasion phase and in relation to the elements to be
used for the factual test. Two views exist as to the law applicable to troops advancing
in enemy territory.'”® On the one hand, it is argued that a situation of occupation
exists whenever a party to a conflict is exercising some level of authority or control
over territory belonging to the enemy, including during the invasion phase of
hostilities. This approach is based on the idea that Common Article 2 (1) and (2)
of the Geneva Conventions purports to give a broader meaning to the concept of
“occupation” than does Article 42 HR. It finds some support in a number of other
provisions, such as Article 6 GC IV, which refers to occupations which continue
after the end of military operations.” Pictet in the 1958 Commentary to the GC
IV afhirms the view that the notion of “occupation” was given a broader meaning
than in relation to the Hague Regulations: “So far as individuals are concerned, the
application of the Fourth Geneva Convention does not depend upon the existence
of a state of occupation within the meaning of the Article 42 referred to above.
The relations between the civilian population of a territory and troops advancing
into that territory, whether fighting or not, are governed by the present Conven-
tion. There is no intermediate period between what might be termed the invasion
phase and the inauguration of a stable regime of occupation. ... [A]ll persons who
find themselves in the hands of a Party to the conflict or an Occupying Power of

16 This type of occupation has recently attracted scholarly attention in the wake of the U.S. inter-

vention in Iraq and has stirred up debates regarding the tension between the need for political

and economic reform and the respect for existing laws and structures in occupied territory. See
for example Adam Roberts, Transformative Military Occupation: Applying the Laws of War and

Human Rights, 100 Am. ]. Int’]1 L. 580-622 (2000) [hereinafter Roberts, Transformative Military

Occupation]; McCarthy, supra note 15.

See for example Roberts, Transformative Military Occupation, supra note 15, at 300. Roberts

lists no less than seventeen types of occupation divided in three categories: wartime and post-war

occupation, peacetime occupation, and other possible categories.

18 See Daniel Thiirer, Current Challenges to the Law of Occupation, Oct. 20-21, 2005, available at
www.icrc.org/web/eng/siteeng0.nsf/html/occupation-statement-21110520pendocument (last
visited May 11, 2007) [hereinafter Thiirer].

19 See Roberts, Transformative Military Occupation, supra note 15, at 253-254.
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which they are not nationals are protected persons.””® Pictet hereby refers to the
example of invading troops taking civilians with them while withdrawing, arguing
that such conduct would constitute a breach of Article 49 GC IV which prohibits
the deportation or forcible transfer of persons from occupied territory.

‘The alternative approach claims that a situation of occupation only comes into
existence once a party to a conflict is in a position to exercise the level of authority
over enemy territory necessary to enable it to discharge 2// the obligations imposed
by the laws of occupation.”’ Thus, Gasser suggests that the law of occupation is
intended to apply in stable situations.? Its rules do not apply until the forces invad-
ing a foreign country have established actual control over a certain territory. Such
control presupposes that through their physical presence the invading troops can
actually assume the responsibilities attached to an occupying power, including the
ability to issue directives to the inhabitants of the conquered territory and to enforce
them. This, he argues, does not create a legally unprotected period, since all other
provisions of IHL such as the “general protection” of Part I GC IV or the rules on
targeting and distinction continue to apply throughout the invasion period.

The U.K. Manual of the Law of Armed Conflict follows a similar line of view
and argues that patrols or commando units which move on or withdraw after car-
rying out their mission do not normally occupy territory since they are not there
long enough to set up an administration.”> When hostilities continue in enemy
territory, occupation only arises in areas coming under control of the adverse
party, provided that measures are taken to administer the areas in question. To
determine whether a state of occupation exists, two conditions must be satisfied
according to the U.K. Manual: firstly, the former government must have been
rendered incapable of publicly exercising its authority in that area; and, secondly,
the occupying power must be in a position to substitute its own authority for that
of the former government. In similar vein, the position adopted in the U.S. Field
Army Manual 27-10 is that the laws of occupation only apply to actual occupa-
tion, which presupposes “invasion plus taking firm possession of enemy territory
for the purpose of holding it.”* It should however be noted that, while the U.S.
Manual denies the de jure applicability of the laws of occupation to situations of
mere invasion, it nevertheless argues that these rules should, as a matter of policy,

20 Oscar M. Uhler & Henri Coursier, Geneva Convention relative to the Protection of Civilian
Persons in Time of War: Commentary 60 (1958) [hereinafter Uhler & Coursier].

21 See Thiirer, supra note 18.

2 Gasser, supra note 13, paras 526-527.

% U.K. Ministry of Defence, The Manual of the Law of Armed Conflict 275-276 (2004) [hereinafter
U.K. Ministry of Defence].

2 U.S. Department of the Army, Field Manual 27-10: the Law of Land Warfare, (July 18, 1956),
available atwww.globalsecurity.org/military/library/policy/army/fm/27-10/index.html (last visited
May 11, 2007) Rules 352-356 [hereinafter U.S. Department of the Army].
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be observed as far as possible in areas through which troops are passing and even
on the battlefield.

Recently the controversy was before the International Criminal Tribunal for the
Former Yugoslavia (ICTY) in the Naletilic and Martinovic case.”> Here, the ICTY
Trial Chamber defines occupation as a transitional period following invasion and
preceding the agreement on the cessation of hostilities. It furthermore states that
the law of occupation only applies to those areas actually controlled by the occu-
pying power. This should be determined on a case by case basis, taking account
of the relevant times and places. So far this reasoning seems to follow the more
restrictive approach. This is also illustrated by the fact that the ICTY includes a list
of guidelines to establish occupation, which largely builds on the aforementioned
military manuals.”® However, the Court subsequently adopts the view expounded
by Pictet that the word “occupation” has a wider meaning for the purpose of GC
IV than it has in Article 42 HR (paras 221-222). The Court hereby makes a dis-
tinction between the protection of individuals on the one hand, and property or
other matters on the other hand. Whereas in the latter case, the laws of occupation
only come into play when “actual authority” arises, for the purpose of individuals’
rights, a state of occupation exists as soon as individuals fall into “the hands of
the occupying power.” Thus, according to the ICTY, violations of the provisions
on forcible transfer or unlawful labor could arise whenever civilians fall into the
hands of the opposing power, regardless of the stage of hostilities. This approach
corresponds to the “maximalist position” of the International Committee of the
Red Cross that whenever — even in the so-called invasion phase — persons come
within the power or control of a hostile army they should be ensured the protec-
tion of the GC IV as a minimum.”

3.2. The Courts Approach in DRC v. Uganda

In the DRC'v. Uganda case, the debate concerning the commencement of a state
of occupation would seem particularly interesting in respect of the fact that the
advance of the UPDF (the Ugandan army) into Congolese territory developed over
a relatively long span of time. Indeed, as the report of the Porter Commission — an

2 Prosecutor v. Naletilic and Martinovic, Case No. IT-98-34-T, Trial Chamber I, (Mar. 31, 2003),
paras 210-223 [hereinafter Naletilic and Martinovic].

% Id. para. 217, footnotes 584-588.The Court refers to the military manuals of the United States,
the United Kingdom, New Zealand, and Germany inzer alia to support the view that an occupying
power must be in a position to substitute its own authority for that of the occupied authorities,
which must have been rendered incapable of functioning publicly, and; that battle areas may not
be considered as occupied territory.

%7 'Thiirer, supra note 18. Speaking on behalf of the ICRC, Thiirer notes that this may be considered
a premature qualification of a situation as occupation but argues that the aim of this approach is
to maximize protection of affected persons.
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independent tribunal of inquiry established by Uganda in 2001 — and the claims of
the contending parties demonstrate, from August 1998 onwards, a growing number
of Congolese locations were captured by Ugandan troops (paras 72-91). While the
exact dates of capture are often contested, it is fair to say that the Ugandan advance
only came to an end in July 1999 when a ceasefire was concluded.?®

Yet, the Court chose not to go into the details of the practicalities of the Ugandan
advance, instead opting for a general examination of whether Congolese territory
was actually placed under the authority of the hostile army. In this regard, the Court
argued that it needed to satisfy itself “that the Ugandan armed forces in the DRC
were not only stationed in particular locations but also that they had substituted
their own authority for that of the Congolese government” (para. 173). The Court
first observed that the territorial limits of a zone of occupation could not simply
be determined by drawing a line connecting the locations where Ugandan troops
were present. It subsequently stressed the (undisputed) fact that General Kazini,
commander of the UPDF in the DRC, created the new “province of Kibali-Ituri” in
June 1999 and appointed Ms. Adéle Lotsove as its Governor. Regardless of whether
or not General Kazini acted in violation of his orders in doing so and was punished
as a result — as Uganda contends —, the Court determined that this conduct was
“clear evidence of the fact that Uganda established and exercised authority in Ituri
as an occupying power” (para. 176).

The fact that the Court refrained from pronouncing on the application of the
laws of occupation to troops advancing in enemy territory may be a missed oppor-
tunity to clarify the existing law on this issue, yet it is an understandable one as
the Court’s findings concerning violations hereof refer to the post-invasion-period
(paras 206-212). This silence should therefore not be interpreted as rendering sup-
port to the restrictive approach to applicability. On the other hand, even though it
correctly observed that the creation of a structured military administration is not a
prerequisite for military occupation and even though it rightly attributed General
Kazini’s conduct to Uganda, the Court seems to have relied all too heavily on formal
administrative elements in establishing the applicability of the laws of occupation.
This creates a double-edged misperception that such formal administrative steps are
1) sufficient and 2) necessary for a state of occupation to come into existence.

Firstly, while the creation of a separate province and the appointment of a “provi-
sional Governor” may be important indications that a state has established author-
ity over (part of) another state’s territory, Judge Parra-Arranguren correctly points
out that this does not necessarily imply that the former state is also in a position

28 The DRC even claimed that a number of towns were taken after the conclusion of the ceasefire
agreement, yet the Court found that there existed insufficient evidence to make a finding in this

regard (paras 88-90).
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to exercise this authority in the sense of Article 42 HR.*’ The role and strength
of the occupying troops are crucial. Indeed, as indicated above, a true (post-inva-
sion) occupation presupposes that through their physical presence the occupying
troops are able to issue directives to the inhabitants of the conquered territory and
enforce them.” This does not mean that the occupying power must keep troops
permanently stationed throughout the area.’’ In the words of the U.S. Army Field
Manual: “It is sufficient that the occupying force can, within a reasonable time, send
detachments of troops to make its authority felt within the occupied district. It is
immaterial whether the authority of the occupant is maintained by fixed garrisons
or flying columns, whether by small or large forces, so long as the occupation is
effective.” In this regard, while the Court admits that occupation presupposes
the stationing of troops in particular locations, it does not respond to Uganda’s
claims that it had deployed only a small number of troops in Congolese territory —
“fewer than 10.000 soldiers at the height of the deployment” — and that it was the
rebels of the MLC and the RDC “which controlled and administered these ter-
ritories, exercising de facto authority” (para. 170). In fact, the Court says virtually
nothing about troop deployment, but merely “notes” that according to MONUC
observers, the UPDF was in effective control in Bunia, the capital of Ituri (para.
175). However, it seems hard to imagine how effective control over Bunia could
automatically be equated with actual control over a province of some 65.000 km?
and home to a dozen different rebel groups.”” Thus, one might sympathize with
Judge Parra-Arranguren’s criticism that the Court should have shed more light on
the role of the UPDF in comparison to Rwandan troops and various rebel groups
present in Ituri in order to gain a better understanding of which areas were occupied
by Uganda at which times. The outcome of such an examination might have been
the same, yet the legal analysis would have been more convincing.

Secondly, although the Court explicitly states that it would be irrelevant whether
or not Uganda had established a structured military administration (para. 173), its
emphasis on formal administrative steps and its reference to the “substitution of
authority” create the impression that formal measures are necessary for the law of
occupation to apply. The reference to “substitution of authority” acquires particular
meaning in light of the difference between the double standards used in the U.K. and
U.S. Manuals respectively.** On the one hand, both Manuals overlap to the extent
that they require that the occupation has rendered the former government incapable

» DRC v. Uganda, supra note 1, Separate Opinion of Judge Parra-Aranguren, para. 33.

* Gasser, supra note 13, paras 526-527.

31 U.K. Ministry of Defence, supra note 23, at 276.

32 U.S. Department of the Army, supra note 24, para. 356.

33 See also DRC v. Uganda, supra note 1, Separate Opinion of Judge Parra-Aranguren, para. 33.

3 U.K. Ministry of Defence, supra note 23, at 275; U.S. Department of the Army, supra note 24,
para. 355.
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of publicly exercising its authority in the area. On the other hand, the U.K. Manual
merely demands that the occupying power is in a “position to substitute” its own
authority for that of the former government, whereas the U.S. Manual presumes that
the occupying power should have “successfully substituted” authority. The Court’s
wording seems to correspond to the latter, more restrictive version. However, the
former version seems to be more suitable, as it better reflects the razison d’étre of
the law of occupation, i.e. the protection of the civilian population.”” Indeed, the
danger of the restrictive approach and — iz extenso — of the Court’s reliance on for-
mal measures is that the applicability of the law of occupation is made conditional
upon the occupying power taking active steps to administer the occupied territory.
This may be understandable from a historical perspective: at the time the Hague
Regulations were adopted, the establishment of a system of administration by the
occupant was widely accepted as mandatory in literature as well as in practice.’
Today, however, the term “occupation” has acquired a pejorative connotation and
occupants for a variety of reasons prefer not to establish such a direct administra-
tion.” Instead, as Benvenisti argues, “[t]hey [purport] to annex or establish puppet
States or governments, make use of existing structures of government, or simply
refrain from establishing any form of administration. In these cases, the occupants
[tend] not to acknowledge the applicability of the law of occupation to their own
or their surrogates’ activities, and when using surrogate institutions [deny] any
international responsibility for the latter’s actions.”® Given this evolution, making
the applicability of the law of occupation conditional upon deliberate measures to
administer territory would turn things upside down. Occupying powers cannot
escape their obligations under IHL by not engaging in such measures. To the con-
trary, these obligations are activated as soon as the occupying power acquires the
capacity to administer territory and in turn create the responsibility to implement
this capacity. Occupying powers cannot turn their back on the power vacuum
and institutional vacuum they have often created themselves. The application of
the law of occupation cannot be left to the discretion of the occupying power.”

% Several authors refer the “possibility” or “capacity” to assert authority. E.g. Lassa Oppenheim
and Hersch Lauterpacht, International Law: a Treatise. Vol. 2 Disputes, War and Neutrality 435
(1952); Gasser, supra note 13, para. 527. See also DRC v. Uganda, supra note 1, Separate Opinion
of Judge Kooijmans, paras 43—45.

Benvenisti, supra note 14, at 4-5, 212.

‘The occupation of Iraq following the US-UK intervention is rather exceptional in this regard.
Section 1, para. 1 of Coalition Provisional Authority Regulation Number 1 of May 16, 2003 states

36

37

that the CPA “shall exercise powers of government temporarily in order to provide for the effective
administration of Iraq during the period of transitional administration ...,” text available at www.
cpa-iraq.org/regulations/20030516_CPAREG_1_The_Coalition_Provisional_Authority_.pdf (last
visited May 11, 2007).

3% Benvenisti, supra note 14, at 5.

% Thiirer, supra note 18.



168 Tom Ruys and Sten Verhoeven

This reading is supported by the Oxford Manual adopted by the Institut de Droit
International in 1880.% According to Article 41 of the Manual, territory is regarded
as occupied “when, as the consequence of invasion by hostile forces, the State to
which it belongs has ceased, in fact, to exercise its ordinary authority therein, and
the invading State is alone in a position to maintain order there.”

In this regard, one may wonder whether the Court has not passed too lightly on
the possibility that the territory occupied by Uganda extended beyond the province
of Truri. The Court rejected this option on the double grounds that the DRC did
not provide any specific evidence to show that authority was exercised by Ugandan
armed forces in any areas other than in the Ituri district and that the evidence
presented to the Court did not support the view that rebel groups were “under the
control” of Uganda in the sense of the ILC’s Draft Articles on State Responsibility
(para. 177 juncto para. 160). On the other hand, as argued by Judge Kooijmans, the
invasion by the UPDF directly enabled Congolese rebel movements to bring the
north-eastern provinces under their control.* Uganda moreover provided training
and military support to at least one of the most important rebel groups, the MLC
(para. 160). Finally, while the rebel groups may have exercised de facto authority
over these provinces, the UPDF nevertheless continued to occupy certain airports
(e.g. Kisangani airport) and other strategic locations (one may think for example
of barracks or extraction sites). For these reasons, Judge Kooijmans claims that
Uganda should have been considered as the occupying power in these locations at
least until the Lusaka Ceasefire Agreement of July 10, 1999 “upgraded” the two
main rebel movements (the MLC and the RCD) to formal participants in the
national Congolese dialogue and — together with the central Congolese govern-
ment — vested them with the primary responsibility for the re-establishment of an
integrated state administration in the relevant provinces.*

Whether or not Uganda should have been considered as an occupying power in
territories outside the Ituri district would seem to depend on the question whether
its armed presence in certain strategic locations sufficed to put it in a position to
maintain order in (part of) the said locations (e.g. by enforcing orders). If this were
the case, the lack of attributability of the actions of rebel groups to Uganda should
not exclude the application of the law of occupation to Uganda’s conduct in these
territories. “Capacity”, it seems, is the key element.

“ Institut de Droit International, The Laws of War on Land, (Sept. 9, 1880), reproduced in Dietrich
Schindler & Jiri Toman, The Laws of Armed Conflicts 3648 (1988).

4 DRC v. Uganda, supra note 1, Separate Opinion of Judge Kooijmans, paras 48—49.

4 Id. paras 50-54.
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4. Extra-lerritorial Applicability of Human Rights Instruments

4.1. General

After determining that Uganda acted as the occupying power in Ituri, the IC]J
found that it was under the obligation, pursuant to Article 43 HR, to take all the
measures in its power to restore, and ensure public order and safety in the occupied
area. According to the Court, this obligation comprised the duty to secure respect
for the applicable rules of international human rights law and IHL (para. 178).
'The Court subsequently repeated its earlier findings from Palestinian Wall that “the
protection offered by human rights conventions does not cease in case of armed
conflict, save through the effect of provisions for derogation.”*

While the Court in Palestinian Wall went at great lengths to justify the extra-
territorial application of human rights obligations to the Occupied Palestinian
Territories (OPT) on behalf of Israel,* in DRC'v. Uganda it deemed such rambles
superfluous. Instead, the Court merely reaffirmed that “international human rights
instruments are applicable ‘in respect of acts done by a State in the exercise of its
jurisdiction outside its own territory’” (para. 216).* After listing the relevant human
rights instruments, the Court found that Uganda had violated:

— Article 6(1) of the International Covenant on Civil and Political Rights (ICCPR)
and Article 4 of the African Charter on Human and Peoples’ Rights (ACHPR)
(the right to life);

— Article 7 of ICCPR and Article 5 of ACHPR (the prohibition against torture
and cruel, inhuman or degrading treatment or punishment), and;

— Article 38(2) and (3) of the Convention on the Rights of the Child (CRC) and
Articles 1, 2, 3(3), 4, 5 and 6 of the Optional Protocol to the Convention on
the Rights of the Child (concerning child soldiers).

At first sight DRC v. Uganda seems to add little new to the advisory opinion on
the Palestinian Wall. Nevertheless, the judgment is of great symbolic importance.
Indeed, the laws of war were long seen as the only branch of international law
applicable to occupations. Many authors stressed that human rights were meant
to operate in peacetime and would be superseded by IHL in wartime.* Others
added that human rights could not apply extraterritorially, arguing for example that
the rravaux préparatoires of the ICCPR make clear that a state’s obligations under

% Palestinian Wall, supra note 2, para. 106.

# Id. paras 107-113.

® See id. paras 111-113.

4 See Roberts, Transformative Military Occupation, supra note 16, at 589-592; Yoram Dinstein,
Human Rights in Armed Conflict: International Humanitarian Law, in Human Rights in Interna-
tional Law: Legal and Policy Issues 350 (Thedor Meron ed., 1985) [hereinafter Dinstein].
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the Convention only apply within its territory and subject to its jurisdiction,?” a
phrase which should not be read disjunctively.” Yet, this position has increasingly
come under strain as a result of a growing body of international jurisprudence
confirming that international human rights law may apply extraterritorially to
occupied territories. Thus, the European Commission of Human Rights and the
European Court of Human Rights have done so in relation to Turkey’s occupation
of northern Cyprus.” The Inter-American Commission of Human Rights did the
same with regard to the U.S. invasion of Grenada and Panama.*® Likewise, in the
Al Skeini case, the U.K. Court of Appeal recognized the possible application of
the European Convention on Human Rights (ECHR) to the occupying powers in
Iraq.”’ Furthermore, the Human Rights Committee (HRC) has stressed that Israel
is bound by the ICCPR with regard to its conduct in the Occupied Palestinian
Territories,** as has the Committee on Economic, Social and Cultural Rights in
relation to the obligations under the International Covenant on Economic, Social
and Cultural Rights (ICESCR).*® Given these developments, it seems that there
now exists general agreement between these bodies that if a state exercises effective
control over foreign territory, for example as a result of military occupation, the
human rights treaties to which it is a party are applicable to its conduct in that

7 Article 2(1) International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), 21

U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 [hereinafter

ICCPR].

E.g Michael J. Dennis, Application of Human Rights Treaties Extraterritorially in Times of Armed

Conflict and Military Occupation, 99 Am. J. Int1 L. 119, 122-127 (2005) [hereinafter Dennis];

Manfred Nowak, The Effectiveness of the International Covenant on Civil and Political Rights:

Stocktaking after the First Eleven Sessions of the UN Human Rights Committee, 1 Human Rights L.

J. 136, 156 (1980).

® Cyprus v. Turkey, Application Nos. 6780/74, 6950/75, 2 Eur.Comm.H.R. Dec. & Rep. 125

(1975) [hereinafter Cyprus v. Turkey 1975]; Cyprus v. Turkey, Application No. 8007/77, 13

Eur.Comm.H.R. Dec. & Rep. 85 (1978) [hereinafter Cyprus v. Turkey 1978]; Cyprus v. Turkey,

Application No. 25781/94, 86—A Eur.Comm.H.R. Dec. & Rep. 104 (1986); Loizidou v. Turkey

(Preliminary Objections), (Mar. 23, 1995), Series A Vol. 310 [hereinafter Loizidou (Preliminary

Objections)].

Salas and Others v. the United States (U.S. Military Intervention in Panama), Report No. 31/93,

Case No. 10.573, (Oct. 14, 1993), Ann. Rep. LA.C.H.R. 312 (1999) [hereinafter Salas and Oth-

ers]; Coard and Others v. the United States (U.S. Military Intervention in Grenada), Report No.

109/99, Case No. 10.951, (Sept. 29, 1999), Ann. Rep. .A.C.H.R. (1999) [hereinafter Coard and

Others].

>! U.K. Court of Appeal, The Queen (on the application of Mazin Mumaa Galteh Al Skeini and
Others) v. The Secretary of State for Defence, Case No. C1/2005/0461, C1/2005/0461B, (Dec.
21, 2005), E.W.C.A. Civ. 1609 (2005) [hereinafter Al Skeini Case].

2 HRC, Concluding Observations: Israel (Aug. 21, 2003), U.N. Doc. CCPR/CO/78/ISR,
para. 11.

%3 Committee on Economic, Social and Cultural Rights (CESCR), Concluding Observations: Israel
(May 23, 2003), U.N. Doc. E/C.12/1/Add.90, paras 15 and 31.
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foreign territory.”* This reasoning has moreover been supported by political bod-
ies such as the Security Council® or the Parliamentary Assembly of the Council
of Europe.>®

In light of this evolution it will not come as a surprise that the opponents of
extraterritorial application of human rights have become a dying breed. This,
however, is not to say that they no longer exist. As Roberts makes clear: “The
general principle that human rights law can apply to military occupations is now
widely, but by no means universally, accepted.” Even after the ICJ’s assertion
in Palestinian Wall that the ICCPR, the ICESCR and the CRC are applicable in
respect of acts done by a state in the exercise of its jurisdiction outside its own ter-
ritory, some attempted to erode this finding. Thus, Dennis argued that “the ICJ’s
conclusion. .. appears to have been based upon the unusual circumstances of Israel’s
prolonged occupation. It therefore remains unclear whether the opinion should be
read as generally endorsing the view that the obligations assumed by States under
international human rights instruments apply extraterritorially during situations
of armed conflict and military occupation.”® The significance of DRC'v. Uganda
is exactly that it demonstrates that the IC]’s finding was not merely inspired by
the exceptional circumstances in the OPT, but should indeed be read as a general
confirmation of the extraterritorial application of international human rights instru-
ments in relation to the exercise of jurisdiction abroad. Contrary to the Palestinian
Walladvisory opinion, DRCv. Uganda does not confine the discussion on extrater-
ritorial application to specific human rights instruments. Rather, it emphasizes in
broad and unmistakable terms that (all) “international human rights instruments
are applicable ‘in respect of acts done by a State in the exercise of its jurisdiction
outside its own territory’, particularly in occupied territories” (para. 216). Moreover,
the facts underlying DRC v. Uganda exclude the excuse that the Court’s appeal
to international human rights law was inspired by any exceptional circumstances.
Contrary to the situation in the OPT (which have been under Israeli occupation
since 1967) the Ugandan occupation of Congolese territories did not last for an
unusually long period of time. As mentioned before, Uganda began to occupy
successive locations in Eastern Congo from August 1998 onwards; the advance of
its troops seems to have continued until July 1999. It gradually withdrew some
of its battalions from June 2000 onwards. Full withdrawal was completed in June

54 Fons Coomans & Menno T. Kamminga, Comparative Introductory Comments on the Extraterrito-
rial Application of Human Rights Treaties, in Extraterritorial Application of Human Rights Treaties
1, 3 (Fons Coomans & Menno T. Kamminga eds., 2004) [hereinafter Coomans & Kamminga]
[hereinafter Coomans & Kamminga eds].

» E.g,S.C. Res. 1456, UN. Doc S/RES/1456 (2004) (June 8, 2004).

>¢ Parliamentary Assembly Council of Europe, Resolution 1386 (June 24, 2004), para. 17.

57 Roberts, Transformative Military Occupation, supra note 16, at 595.

%% Dennis, supra note 48, at 122.



172 Tom Ruys and Sten Verhoeven

2003.” In sum, by aflirming in general terms its ruling in Palestinian Wall, the IC]
seems to have delivered the coup de grice to the remaining dissenting voices in the
debate on the extraterritorial application of international human rights law.

4.2. What Thresholds? The “State Agent Authority” and “Effective Control of an
Area” Tests

While DRC'v. Uganda may well have silenced for good the opponents of extrater-
ritorial application per se, it is evident that plenty of outstanding issues remain
unresolved. A crucial issue is of course to determine how the applicable norms of
IHL and human rights law interact in practice. This matter will further be exam-
ined in the following section. First, however, we will look deeper into the precise
threshold for the extraterritorial application of human rights. The idea is not to
provide a complete overview of relevant case law but rather to examine how the
respective thresholds of the laws of occupation and international human rights
law relate to one another.

Although various international human rights instruments use divergent wordings
to establish their applicability and although some do not incorporate an explicit
provision to this end, there clearly exists a great deal of commonality.*® The key
element for all these instruments is the “exercise of jurisdiction.” In the Bankovic
case the European Court of Human Rights states that this concerns an “essentially
territorial” concept, “other bases of jurisdiction being exceptional and requiring
special justification.”®! Nonetheless, two categories of extraterritorial jurisdiction
have acquired wide recognition. One is related to a state’s control over persons
outside its own territory and is characterized by “state agent authority” (SAA).
The other is related to a state’s control over foreign zerritory and is more accurately
characterized as “effective control of an area” (ECA).?

Extraterritorial applicability as a result of “state agent authority” has been con-
firmed by a large body of human rights jurisprudence. Already in the 1970s the
European Commission of Human Rights used this line of reasoning to hold Turkey

% Hence, the Ugandan occupation of Ituri does not seem to qualify as a “prolonged occupation.”
While recognizing the deficiencies of any attempt to define this concept, Adam Roberts charac-
terized “prolonged occupations” as occupations that last more than five years and extend into a
period when hostilities are sharply reduced, i.e., a period at least approximating peacetime. See
Adam Roberts, Prolonged Military Occupation: the Israeli-Occupied Territories since 1967, 84 Am.
J. Intl L. 44, 47 (1990).

% An overview of these jurisdiction provisions can be found in Coomans and Kamminga eds., supra
note 54, at 271-274.

¢! Bankovi¢ v. Belgium and 16 other Contracting States, Application No. 52207/99, (Grand Chamber,
Dec. 12, 2001), 41 I.L.M. 517 (2002), para. 61 [hereinafter Bankovi¢].

62 See e.g., Al Skeini Case, supra note 51, para. 49.
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accountable for human rights violations in northern Cyprus.®® Turkey argued that
northern Cyprus was under the exclusive jurisdiction of an entity known as the
Turkish Federated State and that it had neither annexed a part of the island nor
established a military or civil government there. The Commission rejected this plea,
arguing that “authorized agents of a State, including...armed forces...bring any
other persons or property ‘within the jurisdiction” of that state, to the extent that
they exercise authority over such persons or property. Insofar as, by their acts or
omissions, they affect such persons or property, the responsibility of the State is
engaged.”® The Commission subsequently used this test to determine that persons
who had been confined in detention centers or in private residences had been under
the “actual control” of the Turkish army but also applied it in relation to access to
property. The European Court has copied the line of reasoning developed by the
European Commission of Human Rights to judge the compatibility with human
rights standards of the detention or abduction of individuals by security forces
acting abroad.®® The SAA threshold has also been used by other human rights bod-
ies. In Lopez v. Uruguay and Celiberti v. Uruguay, for example, the HRC found
Uruguay guilty of violating the ICCPR as a result of kidnappings carried out by
Uruguayan security forces acting abroad.® Moreover, in its communications with
ICCPR member states, the Committee has occasionally stressed the application
of the Convention to states’ military forces acting abroad. It did so inter alia with
regard to Belgian soldiers taking part in UNOSOM II in Somalia® as well as with
regard to detention facilities in Bosnia-Herzegovina controlled by Croatian military
factions.®® Finally, in May 2004, the Committee endorsed General Comment 31
which abandons in general terms the disjunctive reading of Article 2(1) ICCPR.®
According to this document “the enjoyment of Covenant rights... must...be

63 See Cyprus v. Turkey 1975, supra note 49; Cyprus v. Turkey 1978, supra note 49; Chrysostomos
v. Turkey, 68 Eur.Comm.H.R. Dec. & Rep. 216 (1991).

¢ Cyprus v. Turkey 1975, supra note 49, at 135.

& E.g Ocalan v. Turkey, Application No. 46221/99 (May 12, 2005): “It is common ground that,
directly after being handed over to the Turkish officials by the Kenyan officials [in Kenya], the
applicant [Ocalan] was under effective Turkish authority and therefore within the ‘jurisdiction’ of
that State for the purposes of Article 1 of the Convention” (para. 91).

6 HRC, Delia Saldias de Lopez v. Uruguay, Communication No. 52/1979, U.N. Doc. CCPR/C/
OP/1 at 88 (1984); HRC, Lilian Celiberti de Casariego v. Uruguay, Communication No. 56/1979,
U.N. Doc. CCPR/C/OP/1 at 92 (1984). See also HRC, Mabel Pereira Montero v. Uruguay,
Communication No. 106/1981, U.N. Doc. Supp. No. 40 (A/38/40) at 186 (1983).

¢ HRC, Concluding Observations: Belgium (Nov. 19, 1998), U.N. Doc. CCPR/C/79/Add.99,
para. 14 (1998).

¢ HRC, Concluding Observations: Croatia (Dec. 28, 1992), U.N. Doc. CCPR/C/79/Add.15, paras
7 and 10 (1992).

¥ HRC, General Comment No. 31: Nature of the General Legal Obligation Imposed on States
Parties to the Covenant (May 26, 2004), U.N. Doc. CCPR/C/21/Rev.1/Add/13.
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available to all individuals...who may find themselves in the territory or subject
to the jurisdiction of the State Party.””® Like the aforementioned bodies, the Inter-
American Commission for Human Rights has applied the SAA test, for example,
with regard to the indefinite detention of aliens by the U.S. at Guantanamo Bay
or with regard to the detention of civilians during the U.S. military intervention
in Grenada in 1983.7

As suggested above, extraterritorial applicability may also flow from the fact
that a state exercises effective control over foreign territory as a consequence of
a military occupation or through the consent, invitation or acquiescence of the
government of that territory. In Loizidou v. Turkey,”* for example, the European
Court held thata state is in principle accountable for violations of rights that occur
in territories over which it has physical control, even if the territory is adminis-
tered by a local administration. /z casu, the Court found it obvious that Turkey
had effective control over northern Cyprus given the fact that more than 30,000
Turkish military personnel were engaged in northern Cyprus. For this reason, it
was unnecessary to determine whether Turkey actually exercised detailed control
over the policies and actions of the authorities of the so-called Turkish Republic
of Northern Cyprus (TRNC). Responsibility for the policies and actions of the
TRNC resulted automatically from Turkey’s effective control over the territory. In
Cyprusv. Turkey,” the Court affirmed that “[h]aving effective overall control over
northern Cyprus, [Turkey’s] responsibility cannot be confined to the acts of its own
soldiers or officials. .. but must also be engaged by virtue of the acts of the local
administration which survives by virtue of Turkish military and other support. It
follows that. .. Turkey’s jurisdiction’ must be considered to extend to securing the
entire range of substantive rights set out in the Convention.. ., and that violations
of those rights are imputable to Turkey.””* The validity of the ECA-test has been
recognized by a number of other human rights bodies, such as the U.N. Com-

7 Id. para. 10.

"I E.g. Coard and Others, supra note 50; Rafael Ferrer-Mazorra and others v. the United States
(U.S. Detentions in Guantanamo), Report No. 51/01, Case No. 9903, (Apr. 4, 2001), Ann. Rep.
I.LA.C.H.R. 1188 (2000). See Christina M. Cerna, Extraterritorial Application of the Human Rights
Instruments of the inter-American System, in Coomans & Kamminga eds., supra note 54, 141-174
[hereinafter Cerna].

72 Loizidou (Preliminary Objections), supra note 49; Loizidou v. Turkey, Application No. 15318/89,
(Dec. 18, 1996), 23 EHRR 513 (1997) [hereinafter Loizidou (Merits)].

7 Cyprus v. Turkey, (May 10, 2001), D.C. 183-186 (2001), paras 7778 [hereinafter Cyprus v.
Turkey 2001].

™ Id. para. 77.
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mittee against Torture,”” the HRC (inter alia in General Comment 31),7¢ and the
Committee on Economic, Social and Cultural Rights.”

The jurisprudence of the European Court sheds further light on the scope of
“effective control.” Thus, in Bankovic the Court made clear that the bombing by
NATO forces of Serbian territory did not amount to effective control of the area,”
suggesting instead that effective control presupposed the exercise of “all or some
of the public powers normally to be exercised by” the government of the relevant
territory.”? In Issa v. Turkey,™ the Court rejected the claim that Turkey exercised
effective control over northern Iraq during the six-week-period in 1995 when its
armed forces conducted military operations in the region. It argued that — not-
withstanding the large number of Turkish troops involved —a number of elements
distinguished this situation from the one in northern Cyprus. In the latter case,
the troops had been present over a much longer period and had been stationed
throughout the whole territory. Moreover, northern Cyprus was constantly patrolled
and had checkpoints on all main lines of communication.®' In Zascu v. Moldova
and Russia,** the Court noted that the control exercised by the Moldovan govern-
ment over the separatist region of Transdniestria remained limited to such matters
as the issue of identity cards and custom stamps® and was therefore insufficient to
amount to effective control.* The Court nevertheless found “effective control” on

7> Committee against Torture (CAT), Conclusions and Recommendations: United Kingdom of
Great Britain and Northern Ireland — Dependent Territories (Dec. 10, 2004), U.N. Doc. CAT/
C/CR/33/3, para. 4.

76 HRC, Concluding Observations: Israel (Aug. 18, 1998), U.N. Doc. CCPR/C/79/Add.93, para.

10: “The Committee is therefore of the view that, under the circumstances, the Covenant must be

held applicable to the occupied territories and those areas of southern Lebanon and West Bekaa

where Israel exercises effective control.” See a contrario HRC, Concluding Observations: Lebanon

(Apr. 1, 1997), U.N. Doc. CCPR/C/79/Add.78, paras 4-5.

CESCR, Concluding Observations: Israel (Dec. 4, 1998), U.N. Doc. E/C.12/1/Add.27, para.

8: “The Committee is of the view that the State’s obligations under the Covenant apply to all

territories and populations under its effective control.” Dennis nevertheless argues that the value

of the CESCR’s observations should not be overestimated, given the fact that the Committee was

not constituted to render authoritative interpretations of Covenant rights. See Dennis, supra note

48, at 128.

Bankovi¢, supra note 61, paras 61-71.

Id. para. 71.

Issa v. Turkey, Application No. 31821/96, (Nov. 6, 2004), paras 65-82 [hereinafter Issa].

Id. para. 75.

Ilascu and others v. Moldova and Russia, Application No. 48787/99, (July 8,2004), D.C. 196/200

[hereinafter Ilascu].

Id. para. 329.

The Court nonetheless argued that, even in the absence of effective control over the Transdnies-

trian region, Moldova still has a positive obligation under Article 1 ECHR to take the diplomatic,

economic, judicial or other measures that it is in its power to take to secure to the applicants the

rights guaranteed by the Convention. /4. para. 331.
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behalf of Russia on the grounds that Russia had contributed militarily and politi-
cally to the creation of the so-called “Moldovan Republic of Transdniestria;” that
Russian troops were present in the region; ez cezera.®> All these facts proved that
the Moldovan Republic of Transdniestria remained under the effective authority,
or at least under the decisive influence, of the Russian Federation.

The distinction between “state agent authority” and “effective control of ter-
ritory” has important implications. For instance, the SAA test requires that the
acts or omissions which are at the roots of an alleged human rights violation can
be imputed to the state. If a state has effective control over foreign territory, state
attributability is not required in order to hold the controlling state accountable
for human rights violations by local officials or by armed groups which survive by
virtue of its support or acquiescence. Furthermore, the scope of relevant human
rights obligations is significantly narrower with regard to state agent authority
than with regard to effective control over territory. In the former case, states are
only required to respect those human rights obligations that they affect,’” whereas
a state exercising effective control is required to secure the entire range of substan-
tive rights of the conventions to which it is a party.*®

4.3. Comparison of IHL and Human Rights Law Thresholds

If we transplant these principles to situations of occupation, it seems that the SAA-
test is especially relevant in the so-called invasion phase, whereas effective control
of territory seems to correspond to situations of actual occupation. As mentioned
before, considerable disagreement exists as to whether the law of occupation applies
throughout the invasion phase. The ICTY has adopted an intermediate position
between the “gradual” and the “all-or-nothing” approach by suggesting that the
laws of occupation dealing with the protection of individuals are triggered as soon
as an individual falls into “the hands of the occupying power.”® Yet, with regard to
human rights law, it is now widely accepted that the relevant norms apply whenever
an individual is abducted, detained or otherwise held by a state acting outside its
own territory. Such a situation not only entails negative obligations, such as the
duty to refrain from torture and inhuman or degrading treatment, but also posi-
tive obligations, such as the duty to take measures to prevent physical abuse from

% Id. paras 377-394.

8 Id. para. 391.

8 Cyprus v. Turkey 1975, supra note 49, at 135. See Noam Lubell, Challenges in Applying Human
Rights Law to Armed Conflict, 37 Int’]l Rev. Red Cross 737, 739-740 (2005).

88 See e.g. Cyprus v. Turkey 2001, supra note 73, para. 77; see however Lord Justice Sedley, Al Skeini
Case, supra note 51, paras 195-197.

% Naletilic and Martinovic, supra note 25, paras 210-223.
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happening or to undertake investigations into the deaths of individuals during
detention.” Beyond these situations where the victim of a human rights viola-
tion is — at the material time — under the control of the state agents and where a
direct relationship between the two can straightforwardly be identified, it is not
clear to what cases the SAA paradigm may be applied. The European Commission
of Human Rights has applied the test to the protection of property, notably in
relation to the taking of houses and land, looting and robbery, and destruction of
certain property by Turkish forces in northern Cyprus or by persons acting under
the direct orders or authority of the Turkish forces,”" but this position has so far
found little following before the other human rights bodies. An issue that remains
particularly controversial is whether SAA jurisdiction also arises when extrater-
ritorial killings are not preceded by detention or abduction. The Inter-American
Commission of Human Rights seemed to answer this question affirmatively in
the Brothers to the Rescue case, which dealt with the alleged downing by a Cuban
military aircraft of two civilian airplanes belonging to an anti-Castro organization
in international airspace, resulting in the death of the four persons on board.”
The Commission declared the case admissible on the grounds that the acts of the
agents of the Cuban state, although outside their territory, placed the civilian pilots
of the “Brothers to the Rescue” organization under their authority.” However, in
Bankovic, the European Court took the opposite position by rejecting that the
bombing by NATO forces of the Serbian broadcasting corporation RTS constituted
an exercise of jurisdiction by these states.”® In the absence of effective control over
northern Iraq on behalf of Turkey, the European Court in Issa v. Turkey’> went on
to examine whether the Iraqi shepherds killed during Turkey’s military operation
were otherwise under the authority or control of Turkey. Due to a lack of evidence

% See e.g. Cyprus v. Turkey, Applications Nos. 6780/74 and 6950/75, ( July 10, 1976), 4 EH.R.R.
482, 537 (1976) [hereinafter Cyprus v. Turkey 1976]; Al Skeini Case, supra note 51, para. 108 ez
seq.

Cyprus v. Turkey 1976, supra note 90, at 548.

%2 Armando Alejandre Jr. and Others v. Cuba (Brothers to the Rescue), Report No. 86/99, Case No.
11.589, (Sept. 29, 1999), Ann. Rep. .A.C.H.R. 586 (1999) [hereinafter Brothers to the Rescue
Case]. See also Cerna, supra note 71, at 156-159.

Brothers to the Rescue Case, supra note 92, paras 23-25.

Bankovi¢, supra note 61.The authors follow the approach that the Court’s distinction between
extraterritorial conduct inside and outside the espace légal of the ECHR should not be interpreted
as an additional threshold for the applicability of the Convention. In any event, the HRC does not
subscribe to such a doctrine. See Coomans & Kamminga, supra note 54, at 4-5; Rick Lawson, Life
after Bankovic: On the Extraterritorial Application of the European Convention on Human Rights,
in Coomans & Kamminga eds., supra note 54, 83, 113-115; Michael O’Boyle, The European
Convention on Human Rights and Extraterritorial Jurisdiction: A Comment on ‘Life after Bankovic,
in Coomans & Kamminga eds., supra note 54, 125, 137.

% Issa, supra note 80, paras 65-82.
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that Turkish troops were present in the particular village the Court was unable to
establish jurisdiction. Extraterritorial killing not preceded by arrest was further-
more discussed by the U.K. Court of Appeal in the A/-Skeini case.”® In his leading
judgment, Lord Justice Brooks rejected that such situations involved an exercise of
jurisdiction, arguing instead that “control” presupposes that troops “deliberately
and effectively restrict someone’s liberty.”” This was not the case for individuals
who were at liberty in a city street, at home, or driving a vehicle when they were
shot by British soldiers. It is interesting to note that in the same case, Lord Justice
Sedley took the absolutely opposite approach, stating that “the one thing British
troops did have control over, even in the labile situation described in the evidence,
was their own use of lethal force.””® Such a position comes close to the “cause and
effect” approach, which was also hinted at by the Inter-American Commission of
Human Rights,” and according to which human rights are implicated whenever
the use of military force has resulted in non-combatant deaths, personal injury,
and/or property loss. The latter approach may, however, be a bridge too far. It is
hard too see how civilians, killed in the midst of hostilities, would be under the
authority and control of the state involved. It could be argued that this requires
some degree of stability; some control over the circumstances in which the killings
took place. If the killing would be the result of a pre-planned operation, and/or
would not be connected to a context of ongoing hostilities, there may indeed be
room for accepting the exercise of jurisdiction. An even stronger case could be made
when the extra territorial killing results from a pre-planned operation carried out
with the consent or support of the host state, as was the case with the 2002 U.S.
Predator strike against Al Qaeda suspects in Yemen.'*

In any event, no such problems are present when there is “effective control”
over foreign territory. As mentioned before, such a context activates the entire
range of substantive rights set out in the relevant human rights instruments — be
it that some of these rights may be superseded by the lex specialis norms of IHL
or may be derogated from (cf. infra) in times of public emergency. The question
that arises next is whether the existence of a state of occupation in the sense of the
Hague Regulations and the GC IV automatically entails “effective control” for the
purpose of extraterritorial application of human rights. In DRC'v. Uganda the IC]
seems to answer this question in the affirmative as it declares that the obligation

96

Al Skeini Case, supra note 51.

7 Id. paras 109-110.

% Id. para. 197.

9 Salas and Others, supra note 50.

190" For further information on the facts, see Norman G. Printer, Use of Force against Non-state Actors
under International Law: An Analysis of the U.S. Predator Strike in Yemen, 8 U. C. L. A.J. 1. L. &
Foreign Affairs 331, 335-336 (2003); Missile Strike Carried out with Yemeni Cooperation — Official
Says Operation Authorized under Bush Finding, The Washington Post, Nov. 6, 2002.
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of occupying powers under Article 43 HR comprises “the duty to secure respect
for the applicable international human rights law” (para. 178). However, when
the U.K. Court of Appeal delivered its judgment in the A/-Skeini case (two days
after the DRC v. Uganda judgment), Lord Justice Brooke explicitly rejected the
arguments made by the claimants to the effect that occupation for the purposes of
the Hague Regulations must necessarily be equated with effective control of the
occupied territory for ECHR purposes.'” According to Lord Justice Brooke: “[I]t
is quite impossible to hold that the U.K., although an occupying power for the
purposes of the Hague Regulations and [the Fourth Geneva Convention], was in
effective control of Basrah City for the purposes of ECHR jurisprudence at the
material time. If it had been, it would have been obliged.. . to secure to everyone
in Basrah City the rights and freedoms guaranteed by the ECHR. One only has to
state that proposition to see how utterly unreal it is. The UK possessed no executive,
legislative or judicial authority in Basrah City, other than the limited authority
given to its military forces....It could not be equated with a civil power: it was
simply there to maintain security, and to support the civil administration in Iraq in
anumber of different ways.. .. It would indeed have been contrary to the Coalition’s
policy to maintain a much more substantial military force in Basrah City when
its over-arching policy was to encourage the Iraqis to govern themselves.”'** This
reasoning seems somewhat at odds with the European Court’s finding in Loizidou
v. Turkey'” and Ilascu v. Moldova and Russia"® that the de facto administration of
a territory by a local administration does not impede “effective control” by a third
state if the said administration is itself controlled by or under the decisive influence
of the latter state. As is the case for determining a state of occupation, the key issue
in finding “effective control” is the physical control over a territory though the
presence of military personnel. This boils down to a factual test, decisive elements
for which are — obviously — the number of troops, but also the length of their stay,
their dispersal, and their capacity to patrol an area.'® Whereas supremacy in the air
1% the European Court
in Bankovic similarly denounced the idea that aerial bombing as such produces
effective control over territory.!” In sum, the criteria for applicability of the laws
of occupation and international human rights law to occupied territory seem to
be largely analogous. In combination with the IC]’s statement in DRC'v. Uganda
(at para. 178) this creates a strong presumption that a state of occupation also

alone does not fulfil the requirements of actual occupation,

Al Skeini Case, supra note 51, para. 127.

192 Jd. paras 124-125.

Loizidou (Preliminary Objections), supra note 49; Loizidou (Merits), supra note 72.
Hascu, supra note 82.

15 Id. para. 75.

Gasser, supra note 13, at 243.

Bankovi¢, supra note 61.
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entails effective control for the purpose of international human rights law. Thus,
once a state of occupation exists there would be no need to enter into a detailed
examination of the circumstances of every incident to establish the applicability
of relevant international human rights law. Only if part of the occupied territory
would (again) turn into a battle area would effective control be lost,'® both for the
purposes of the law of occupation and for the purposes of international human
rights law. One may therefore wonder if it would not have made more sense for the
U.K. Court of Appeal in discussing the exceptional circumstances in and around
Basrah City to state that the ECHR applied extraterritorially, while taking account
of the context in determining whether its provisions had actually been violated
and taking account of the Jex specialis of IHL. The latter consideration brings us
to the normative interplay between IHL and human rights.

5. Interplay Between IHL and Human Rights Law in Occupied Territory

The Court’s ruling in DRC v. Uganda that human rights law and IHL apply
simultaneously to occupied territories generates important consequences, both
on the procedural and the substantive level. Firstly, depending on the ratifica-
tion of relevant instruments, human rights law may sometimes provide victims
in occupied territories with access to human rights implementation mechanisms
such as the European Court of Human Rights or the Human Rights Committee
(HRC). Apart from this important aspect — which will not be explored in the pres-
ent context — simultaneous application of human rights law and IHL also creates
additional rights for civilians and parallel obligations for occupying powers. This
raises the question as to how the relevant provisions of IHL and human rights law
interact in practice.

The latter issue was first addressed by the IC]J in its Nuclear Weapons advisory
opinion.'” Here, the Court famously stated that the right to be free from arbitrary
deprivation of life continues to apply in times of armed conflict, yet it quickly added
that infringements of this right should be determined by the lex specialis of THL.
Unfortunately, given the widely divergent protection of life under human rights law
and under IHL, little is clarified by this statement. Slightly more illuminating is the
Court’s more recent ruling on the Palestinian Wall, where it envisaged three possible
scenarios: some rights may be exclusively matters of IHL; others may be exclusively
matters of human rights law; yet others may be matters of both these branches of

198 Gasser, supra note 13, at 528.
19 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion (July 8, 1996), 1996 ICJ]
Rep. 226, para. 25.
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international law."'’ Again, however, the Court gave no concrete examples of these
respective categories. In DRC'v. Uganda, the Court subsequently confined itself to
repeating its earlier dicza in the aforementioned advisory opinions.'"!

It should moreover be noted that human rights jurisprudence is not conclusive
in this regard: the European Court has had the opportunity to dwell upon the
interplay between the two bodies of law, but has been very hesitant to explicitly
apply IHL,"'* although its American counterpart has applied humanitarian law to
determine whether or not there was a violation of human rights.'?

Despite the brevity of the Court’s dicta, the issue of interplay is rather complex.
Dinstein for instance lists six variations of interplay between both regimes.''* For
the present purposes, however, we will limit our examination to interaction in
situations of occupation. In this regard, building on the three scenarios spelled out
by the IC], different situations can be discerned. Some acts may be governed by a
specific rule of IHL which has no equivalent counterpart under human rights law.
An example hereof would be Article 25 GC1V, according to which all persons in the
territory of a party to the conflict, or in a territory occupied by it, shall be enabled
to give news of a strictly personal nature to members of their families, wherever
they may be, and to receive news from them. In other situations, human rights law
may complement IHL by regulating behavior which is not dealt with under IHL.
An illustration is provided in the DRC'v. Uganda case, where the Court made use
of the CRC and the Optional Protocol to the CRC to hold Uganda accountable
for the recruitment of child soldiers. Thirdly, situations occur where both regimes
regulate the same behavior. If there is no discrepancy between the respective norms,
no problems arise. This is for example the case with regard to the prohibition on
torture, where human rights jurisprudence may be employed to interpret human
rights law and IHL. On the other hand, where there exists (partial) contradiction
between the two sets of norms, as is the case in relation to the protection of human
life, for example, the difficulty is to identify which aspect of human rights law is
superseded by the /lex specialis of THL and which aspect remains applicable to fill
the lacunae or incertitudes left open by humanitarian law.

A complete study of the interaction between human rights law and IHL is beyond
the scope of this contribution. Instead, we will limit our examination to certain
aspects of interaction in occupied territories. First, we will examine the conditions

Palestinian Wall, supra note 2, para. 106.

"1 DRC v. Uganda, supra note 1, paras 216-217.

112 Loizidou (Merits), supra note 72; Ergi v. Turkey, Application No. 23818/93, (July 28, 1998), 81
ECHR (1998-1V); Isayeva v. Russia, Application No. 57950/2000, (Feb. 24, 2005).

13 Abdella case, Case No. 11.137, (Nov. 18, 1997), paras 155-156; Bamaca-Velasquez Case, 70

Series C (2000).

Dinstein, supra note 46.
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under which a state may derogate from human rights provisions and whether such
derogation may be limited to the occupied territory. Secondly, we will address the
relation between human rights obligations and the duty of the occupying power
to guarantee public order and life.'” Finally, the problematic interplay between
the two sets of rules will be illustrated by reference to the ruling in DRC'v. Uganda
on the issue of natural resources.

5.1. Derogation of Human Rights in Times of Emergency

While human rights are not automatically shelved during armed conflicts or in
occupied territories, they may nonetheless be suspended in exceptional circum-
stances. Indeed, most human rights instruments contain provisions, such as Article
4 ICCPR — which was applicable in DRC'v. Uganda — or Article 15 of ECHR,
which allow states parties to take measures derogating from the greater part of their
obligations (at least from those rights that are not “notstandfest.”) As the provisions
themselves indicate, derogation is nonetheless bound to stringent conditions.

A first criterion establishes that derogation is only possible “in times of public
emergency which threatens the life of the nation.” War as such is not mentioned
in Article 4 ICCPR, but is nonetheless referred to in Article 15 ECHR and Article
27 of the American Convention on Human Rights (ACHR). In general, the pres-
ence of an armed conflict provides a prima facie example of a “public emergency.”
However, it would be false to assume that the existence of an armed conflict
automatically fulfils this requirement.'' A case by case approach is needed, taking
account of the factual circumstances. The NATO bombing campaign against the
former Republic of Yugoslavia, for example, clearly did not threaten the life of the
participating NATO member states and could therefore not have been invoked
by these states to justify any curtailing of human rights.

The requirement of “public emergency” presupposes the existence of “an excep-
tional situation of crisis or emergency which affects the whole population and
constitutes a threat to the organized life of the community of which the State is
composed.”""” This definition was further elaborated by the European Commission
of Human Rights in the Greek Case."'® In particular, the Commission emphasized

15 The English translation of Article 43 HR obliges the occupying power to guarantee public order
and safety. However, this is an unfortunate translation of the authentic French text laying down
the obligation to guarantee “I’ordre et la vie publics.” Unfortunately, the French text of the judge-
ment literally translates the official English text of the judgement.

16 Herndn Montealegre, The Compatibility of a State Partys Derogation under Human Rights Con-
ventions with its Obligations under Protocol II and Common Article 3, 33 Am. Univ. L. Rev. 43
(1983-84).

7 Lawless v. Ireland (No. 1), Application No. 332/57, (Nov. 14, 1960), Y.B. ECHR 438 (1961).

18 Greek Case, Application Nos. 3321/67, 3322/67, 3323/67, 3324/67, Report of Nov. 5, 1969,
Y.B. ECHR 72 (1969).
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that a public emergency must be actual or imminent; that the effect must involve
the whole nation; that the continuance of the organized life of the community
must be threatened, and; that the dangers must be such that normal measures do
not suffice to remedy the situation. The need for a public emergency to affect the
whole nation seems to have been discarded by the European Court in Ireland v.
UK,'” in which the Court examined a derogation limited to Northern Ireland.
On the other hand, the fact that Ireland did not dispute the state of emergency,
could explain why the Court did not devote much attention to the issue.'* In any
event, preparatory documents of the HRC again suggest that derogation requires
a threat to the nation as a whole.'”!

A second condition states that derogation is only possible to the extent that it
is required by the exigencies of the situation. In other words, the measures taken
should be proportionate to the danger facing the state, both in terms of scope and
duration. This also entails that states cannot use the “opportunity” to suspend
human rights whose derogation is not necessary and that they cannot take mea-
sures that are overly restrictive: If the same result could be obtained by employing
less restrictive measures, Article 4 ICCPR will be violated. Nevertheless, states do
appear to have a certain margin of discretion, as they are normally in the better
position to choose appropriate remedies to overcome the emergency.'** The Euro-
pean Court moreover made clear that derogation measures may and should be
adjusted when the situation improves.'® On the other hand, if a state restricts its
derogation measures absent any alteration in the situation, this may indicate that
the initial measures overstepped the “exigencies standard.” In any event, Article 4
ICCPR stresses that derogation measures may not be discriminatory. Nor may
they be inconsistent with states’ other obligations under international law. As a
result, in cases of armed conflict, a significant derogation of human rights will not
be allowed if this would run counter to humanitarian law provisions, which will
serve as minimum standards in the emergency situation.'**

Lastly, states wishing to derogate have to issue a notification. Article 4 ICCPR,
for example, requires states to immediately inform the other state parties of the

"% Ireland v. United Kingdom, Application No. 5310/77, (Jan. 18, 1978), 2 EHRR 25 (1979)
[hereinafter Ireland v. UK].

120 John Quigley, The Relation between Human Rights Law and the Law of Belligerent Occupation: Does

an Occupied Population Have a Right to Freedom of Assembly and Expression?, 12 Boston College

Int’]land Comp. L. Rev. 26 (1989).

1d. at 26; Marc Bossuyt, Guide to the “Travaux Préparatoires” of the International Covenant on

Civil and Political Rights 86 (1987); similarly Joan E Hartman, Derogation from Human Rights

Treaties in Public Emergencies, 22 Harvard Int’1L.J. 16 (1981).

122 Treland v. UK, supra note 119, para. 220.

123 Id. para. 220.

For example States may derogate from Article 14 ICCPR, but they should respect the judicial

safeguards laid down in the Geneva Conventions and Additional Protocol I.
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provisions from which they plan to derogate as well as to provide adequate rea-
sons. Termination of the measures should likewise be communicated. In practice,
however, states tend to only give very general justifications.'” More importantly,
the HRC has stated that a state’s failure to comply with the notification require-
ment does not deprive it of its substantive rights of derogation while considering
an individual complaint and has considered the possibility of derogation in the
absence of a state’s reliance on it.'* In this respect, one could wonder whether the
ICJ should not have followed the same line of reasoning by indicating that although
Uganda had not made a derogation notification, it should look into the conditions
of Article 4 ICCPR. On the other hand, the fact that the IC]J only considered alleged
violations of human rights that were clearly non-derogable (the right to life and the
prohibition against torture) or specifically envisaged situations of armed conflict
(the provisions relating to the recruitment of child soldiers) probably explains why
the Court did not raise the possibility of a “public emergency.”

Taking the requirements of Article 4 ICCPR into consideration, could an
occupying power issue derogation measures limited to the occupied territory?
Despite some practice limiting derogation to a part a state’s territory (cf. supra),'”’
it is submitted that such measures are not always permissible since — as mentioned
before — the public emergency should in principle threaten the entire nation.
Depending on the circumstances, it may be that an occupation of enemy territory
meets this requirement. For instance, if the occupied territory is contiguous to the
territory of the occupying power and resistance movements carry out cross-border
attacks, this might constitute a threat to the entire nation (one might think of the
situation in Israel and the OPT). Conversely, if only sporadic resistance actions
take place within the occupied territory, this will not normally constitute a public
emergency.'*® Again a case-by-case approach is necessary, examining whether there
exists an actual or imminent threat. It is perfectly possible that an invasion meets no
resistance whatsoever. In conclusion, occupation does not automatically constitute
a public emergency in the sense of Article 4 ICCPR or other derogation clauses.
Hence, in principle human rights law will apply side by side with IHL.

12 See derogation made by Israel, mentioned by the Palestinian Wall, supra note 2, para. 127;
see also derogation made by the United Kingdom, HRC, U.N. Doc. CCPR/C/2, 12.

Dennis, supra note 48, at 135.

Especially, the United Kingdom has derogated from the European Convention on Human Rights,
butlimited this derogation to the six counties of Northern Ireland. Ireland v. UK, supra note 119,
para. 212.

126

127

128 Tn this respect, it has been argued that a grave emergency or disturbance taking place in a part of

the territory of a State, could allow for derogation since although it might not affect the nation
as a whole, it could still affect the whole nations” public order. However, if the situation can be
dealt with by normal measures and the normal State apparatus, a derogation will not be possible;
see Mohamed M. El Zeidy, The ECHR and States of Emergency: Article 15 — A Domestic Power of
Derogation from Human Rights Obligations, 4 San Diego Int’l L. ]. 284-285 (2003).
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5.2. The Duty to Restore and Maintain Public Order and Life

5.2.1. Restoring and Maintaining Public Order and Life

In its judgment the IC] held Uganda responsible not only for breaches of IHL and
human rights law committed by its armed forces, but also for breaches committed
by individuals.'*® This seems to be a correct application of Article 43 HR, which
requires that immediately after the ending of hostilities occupying powers should
restore as far as possible the public order in the occupied territory and should
take steps to bring daily life back to normal. As administrators over the territory,
they must restore the normal functioning of society and guard public order. Con-
sequently, an occupying power must not only make sure that its own forces do
not commit unlawful acts against the local population, but must in turn prevent
private individuals or armed bands from attacking the local inhabitants. In similar
vein the obligation of states to ensure within their jurisdiction the enjoyment of
international human rights' is not solely limited to the (negative) duty not to
unlawfully intervene in this enjoyment, but is also framed as a positive obligation
to take steps against individuals infringing the human rights of others.""

Still, the interplay between Article 43 HR and human rights law requires careful
scrutiny. The duty to restore public order and life has been interpreted by occu-
pying powers as a possibility to intervene in many aspects of public life or social
activities."” As a lex specialis norm it also seems to allow for the curbing of human
rights if public order so requires, even if no human rights derogation was made at
all. Yet, the latter possibility is not unlimited, as the second part of the same article
requires occupying powers to respect the laws in force in occupied territory unless
absolutely prevented. The two dimensions of Article 43 HR imply a careful balance
of interests. On the one hand, they reflect the basic idea underlying the regime of
occupation, according to which the occupier does not become the sovereign of the

1 DRC v. Uganda, supra note 1, para. 178 juncto paras 248-250.

130 Article 2 ICCPR, supra note 47; Article 1 Convention for the Protection of Human Rights and
Fundamental Freedoms, (Nov. 4, 1950), 213 U.N.T.S. 221 (entered into force Sept. 3, 1953)
[hereinafter ECHR]; Article 1 American Convention on Human Rights, O.A.S. Treaty Series
No. 36, 1144 U.N.T.S. 123, entered into force July 18, 1978, reprinted in Basic Documents
Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/I1.82 doc.6 rev.1 at
25 (1992); Article 1 African Charter on Human and Peoples’ Rights (Banjul Charter) ( June 27,
1981) 21 I.L.M. 59.

131 HRC, General Comment No. 31, supra note 69, para. 8; A. v. The United Kingdom, Applica-

tion No. 25599/94, (Sept. 23, 1998), 27 EHHR (1999), para. 22; Osman v. United Kingdom,

Application No. 23452/94, (Oct. 28, 1998), 29 EHHR (1998), para. 115; Velasquez Rodriguez

Case, (July 29, 1988), 4 Series C (1988), para. 172.

Roberts, Transformative Military Occupation, supra note 16, at 588; McCarthy, supra note 15,
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occupied territory, but merely acts as a temporary administrator.'® Hence, the laws
in existence cannot normally be altered since they have been enacted by the lawful
sovereign and changing them would constitute an usurpation of sovereignty. In
this regard, it should be noted that the laws in existence not only comprise those
rules laying down rights and obligations, but also those dealing with procedure,
administration, and judicial organization.'** On the other hand, an overly narrow
focus on the legislative status quo could undermine the obligation of the occupier
to restore and maintain public order and safety, equally contained in Article 43.
Given the fact that the curtailment of human rights normally requires legisla-
tive action, the same appraisal is needed when such measures are envisaged. This
is equally true if an occupying power contemplates legislative action in order to
fulfill its human rights obligations in occupied territories. Before elaborating on
these two aspects, we should first recall that the restoration and maintenance of
public order and life should in the first place be done by the existing local authori-
ties and courts, unless the courts were instructed to enforce discriminatory laws
or when judges have resigned for reasons of public conscience pursuant to Article

56 GCIV.'»

5.2.2. The Power to Restrict or Ensure Human Rights

If the laws in existence would absolutely prevent the restoration and maintenance
of public order and civil life, the occupying power can put them aside (Article 43
HR). The phrase “unless absolutely prevented” makes clear that this constitutes an
exceptional possibility. Article 64 GCIV further concretizes the scope for legislative
action.'*® According to this provision, the occupying power may suspend criminal
laws if they constitute a threat to its security or an obstacle to the application of
the Fourth Geneva Convention (and of the Hague Regulations). Moreover, the
occupier can enact provisions altering existing laws which are essential to enable
it to fulfill its obligations as an occupying power, to maintain the orderly govern-
ment of the territory, and to ensure its security, as well as that of the members and
property of the occupying forces or administration, and of the establishments and
lines of communication used by them. Classical examples hereof are the abolishing
of laws criminalizing the lack of resistance to resist enemy forces and the putting
aside of laws allowing citizens to bear arms. In any event, there are a number of

133 Benvenisti, supra note 14, at 6; this follows also implicitly from the wording of Article 43 HR,
establishing that the authority of the legitimate power has i7 fact passed into the hands of the
occupant. Furthermore, it can equally be deduced from Article 55 HR, laying down that the
occupying power is considered to be an administrator and usufructary of public real estate
property.

134 Article 64 GC IV; Benvenisti, supra note 14, at 17.

135 Uhler & Coursier, supra note 20, at 336.

136 Article 154 GC 1V; Uhler & Coursier, supra note 20, at 335.
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procedural safeguards if an occupying power wishes to adopt new criminal laws.
Firstly, it should publish them before coming into force (Article 65 GC IV); sec-
ondly, if the new criminal laws concern security matters enumerated in Article 64
GCIV, the occupying power may hand over the accused to its properly constituted,
non-political military courts, sitting in the occupied territory (Articles 66 GC1V).
The penal provisions should furthermore be in accordance with general principles
of law, in particular with the principle of proportionality. The death penalty is not
allowed, save in certain circumstances (Articles 67-68 GCIV). These safeguards
are moreover reinforced by Article 75 (4) of the First Additional Protocol,'” which
offers a similar protection in relation to criminal prosecution as do human rights
conventions. From this we may conclude that, on the one hand, Article 43 HR
does indeed allow for the possibility to lawfully restrict human rights to ensure
public order, but on the other hand IHL also provides for some safeguards similar
to human rights law. In particular, IHL may be invoked to set aside certain rights
such as the right to freedom of assembly, the right to freedom of expression, and
the right to liberty."*® On the other hand, one should not omit that if there is no
remarkable resistance of the local population and no threat to the security of the
occupying power, human rights, as regulated by the (national and international)
laws in existence should be fully applied. Last but not least, it should be pointed
out thathuman rights provisions themselves often provide that the rights enshrined
therein may be subject to restrictions in order to ensure public order, irrespective
of the existence of an armed conflict or a situation of occupation.'”’

The reverse question is whether the occupying power may adopt legislation in
order to fulfill (rather than curb) its human rights obligations. Three situations
come to the fore: firstly, the laws in existence in the occupied territory may run
counter to the human rights obligations of the occupying power; secondly, the
laws in existence may implement human rights in a different way than does the
occupying powers; lastly, the laws in existence may provide for certain human rights
which are not adopted by the occupying power.

137 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protec-
tion of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3 (entered into
force Dec. 7, 1978) [hereinafter AP I].

In relation to the right to liberty, Article 78 GC IV establishes that if the Occupying Power con-

siders it necessary, for imperative reasons of security, to take safety measures concerning persons

living in the occupied territory, it may, at the most, subject them to assigned residence or to
internment — which is more restrictive than Article 9 ICCPR.

139 See e.g. Article 12 ICCPR (right to liberty of movement), Article 14(1) ICCPR (possibility to
restrict the press from all or part of a criminal trial), Article 18 ICCPR (right of freedom of thought,
conscience and religion), Article 19 ICCPR (right to hold opinions without interference), Article
21 ICCPR (right of peaceful assembly), supra note 47.

138



188 Tom Ruys and Sten Verhoeven

As regards the first situation, Article 64 GC IV provides that states may change
the existing laws in question if they would infringe upon IHL. Consequently,
humanitarian law provides minimum standards that should be respected atall times
and that overlap to some extent with human rights law. With regard to civil and
political rights for example, Article 27 GC IV obliges occupying powers to respect
protected persons, in particular to show respect for their persons, their honor, their
family rights, their religious convictions and practices, and their manners and
customs. Protected persons must moreover at all times be treated humanely and
be protected against all acts of violence or threats thereof. On this basis, discrimi-
nation of a group based on religion, race, or ethnicity will not be permitted.'* As
a result, if the laws of the occupied territory would infringe upon the rights of a
minority, the occupying power must set them aside. Furthermore, Article 51 GC
IV prohibits compulsory labor, unless in certain circumstances. Apart from the
aforementioned provisions, it should also be stressed that if rules of IHL remain
too vague, guidance can be sought in human rights law,"*! which has better enforce-
ment machinery from which states may deduce more concrete rules to apply to
the given situation. Moreover, making abstraction of the measures taken to restore
and maintain public order, it seems that the occupying power must provide for the
same protection of civil and political rights as in its own territory.

In relation to economic, social, and cultural rights, IHL also provides for some
minimum guarantees. Article 50 GCV for example establishes that the occupying
power is obliged together with the national and local authorities, to facilitate the
proper working of all institutions devoted to the care and education of children.
Article 51 GC1V states that workers have the right to a fair wage and have to per-
form work consistent with the national regulations and safeguards. Article 52 GC
IV provides that all measures aiming at creating unemployment or at restricting
the opportunities offered to workers in an occupied territory, in order to induce
them to work for the occupying power, are prohibited. Furthermore, the occupying
power has to make sure that the civilian population has sufficient access to basic
utilities, drinking water and food (Articles 55-56 GC1V). The question then arises
whether the occupying power should provide for the same level of economic, social,
and cultural rights as in its own territory. The problem is that the development of
these rights occurs gradually. Indeed, as Article 2 ICESCR indicates, states com-
mit themselves to take steps to “progressively realize” these rights to the maximum
of their available resources. In this regard, taking account of the possible short
duration of the occupation and the damage caused by the hostilities, it might be
too burdensome for an occupying state to organize the same level of protection

140 Uhler & Coursier, supra note 20, at 335.
4! Benvenisti, supra note 14, at 189; Hans-Joachim Heintze, On the Relationship between Human Rights
Law Protection and International Humanitarian Law, 856 Int’l Rev. Red Cross 795 (2004).
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in an occupied territory. However, it seems that the longer the occupation lasts,
the more efforts should be made to improve the economical, social, and cultural
rights of the population in order to escape infringements thereof. This “temporal”
factor, may explain why the IC] held Israel accountable for breaches of economic,
social, and cultural rights in Palestinian Wall, whereas in DRC'v. Uganda it confined
itself to an assessment of civil and political rights and the issue of child soldiers,
despite the fact that both the DRC and Uganda were parties to the ICESCR and
despite the DRC’s invocation of the latter convention as being pertinent in the
case before the Court.'*

In sum, if the laws in existence manifestly and flagrantly infringe the human
rights by which the occupying power is bound, it is obliged to change them
and to provide in any event for a minimum protection consistent with IHL. To
interpret the minimum standards, it can moreover have recourse to human rights
jurisprudence. The occupying power will also be under an obligation pursuant to
international human rights law to grant civil and political rights. With respect to
economic, social, and cultural rights, it should not only provide the minimum
protection under IHL, but is also required to do all reasonable efforts to attain a
certain level of protection of these rights in the short term, be it that this may fall
below the protection of these rights in its own state. On the long term however,
the occupier must strive for an equal level of protection.

The second of the three situations spelled out above concerns the possibility that
the occupying power and the state whose territory is occupied have both ratified
human rights conventions but have implemented them differently. For instance,
certain human rights may be limited by law on the basis of good morals, but the
conception of good morals may diverge in the respective states. Here, the occupy-
ing power should respect the local laws pursuant to Article 43 HR and Article 64
GC IV. It cannot repel the local laws and replace them on the grounds of its own
conception of good morals. The same goes for economic, social, and cultural rights:
the laws of the occupied territory can be based on different policy choices, which
the occupying power should respect. Of course, as has been mentioned, Article 43
HR and Article 64 GC1V do allow for restrictions and changes in order to protect
the security of the occupying power.

In the last hypothesis the occupying power is not a party to human rights con-
ventions which are however ratified by the state whose territory is occupied. In this
situation, the occupying power has to respect the laws of the occupied territory,
again provided lawful changes in the existing laws pursuant to Article 43 HR and

Article 64 GCIV.

42 Mémoire de la République Démocratique du Congo, 147, No. 3.58, available at www.icj-cij.
org/docket/files/116/8321.pdf (last visited May 11, 2007).
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5.3. The Issue of Natural Resources

The last submission of the DRC, concerning the illegal exploitation of natural
resources, demonstrates the problematic nature of the interplay between the two
bodies of law. The DRC argued that the Ugandan exploitation of Congolese natu-
ral resources breached IHL as well as the principle of permanent sovereignty over
natural resources. Uganda objected that the alleged facts were either not proven or
not imputable. Ultimately, the Court did find Uganda in breach of international
law, but only on the basis of IHL.

To justify the exclusion of the principle of permanent sovereignty over natural
resources as a legal basis for its ruling, the Court succinctly held that this principle —
albeit part of customary international law — is not applicable to situations of
occupation (para. 244). This conclusion might be correct, but nevertheless seems
too boldly stated. Undoubtedly, the principle was in the first instance conceived
as the economic corollary of the political and legal appeal for decolonization and
self-determination.'® Yet, this does not necessary entail that it is limited to those
instances. For instance, the principle also plays a role in relation to foreign invest-
ment: in essence the principle of permanent sovereignty over natural resources
vests control over natural resources in the state which decides how they should be
exploited in favor of its peoples.'* Consequently, if a foreign state invades and sets
up a system of exploitation of the natural resources of the other state, it usurps this
right. This is not necessarily the same as state-organized plunder or pillage since
an occupying power can issue concessions to private actors which would then
exploit the natural resources. Moreover, the principle has played a role in relation
to occupation since it was invoked by the General Assembly in the context of the
OPT." Therefore, it seems to be premature to exclude the right of permanent
resources over natural resources in the context of foreign occupation.

On the other hand, it has to be admitted that the laws of occupation will be
more suitable to address the issue of exploitation of natural resources in occupied
territories. Firstly, its rules are more concrete than the general principle of per-
manent sovereignty. Secondly, they are also more flexible since natural resources
may be used and exploited in case of requisitioning of public goods and to use
certain goods as a usufructuary.'* Despite these arguments, it cannot be denied
that the permanent sovereignty over natural resources is intrinsically linked with

3 Rudolf Dolzer, Permanent Sovereignty over Natural Resources and Economic Decolonization, 7
Human Rights L. J. 221 (1986).

14 Emeka Duruigbo, Permanent Sovereignty and Peoples Ownership of Natural Resources in Interna-
tional Law, 38 George Washington In¢l L.Rev. 30 (2006).

14 See G.A. Res. 58/229, U.N. Doc. A/RES/58/229 (2003); G.A. Res. 59/251, U.N. Doc. A/
RES/59/251 (2004); G.A. Res. 60/183, U.N. Doc. A/RES/60/183 (2005).

146 Articles 53 and 55 HR.
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the human right to self-determination.'” Since human rights remain applicable
in armed conflicts and situations of belligerent occupation,'® it could be argued
that a state invading another state, putting (parts of) its territory under its control
and exploiting the natural resources, is infringing the right to self-determination
and its corollary principle of permanent sovereignty over natural resources, even
though it is respecting the laws of occupation. This is evidenced by Article 1(4) AP
I, which provides that the armed struggle of peoples fighting for self-determination
falls within the scope of the Protocol and is thus considered an international armed
conflict to which the rules of occupation apply. This is not limited to peoples fight-
ing colonial domination, but also includes struggles against racist regimes and alien
occupation. Furthermore, the ICJ in Palestinian Wall has taken the position that by
constructing the wall in the OPT, Israel breached the right to self-determination
of the Palestinian people.'” In the Case concerning East-Timor Portugal similarly
argued that the concluding of a delimitation treaty of the continental shelf of East
Timor, invaded and annexed by Indonesia, violated the principle of self-determina-
tion and permanent sovereignty over natural resources.””® Consequently, it seems
the right to self-determination and permanent sovereignty over natural resources
could still be applicable in situations of belligerent occupation. In this regard, it
should be noted that Article 21 ACHPR, which was held applicable by the Court
in the dispute before it, establishes similarly that all peoples must freely dispose of
their wealth and natural resources, that this right has to be exercised in the exclusive
interest of the people, and that in no case shall a people be deprived of it. Yet, the
Court found no violation of this right, although it mentioned Article 21(2) of the
same convention (para. 245).

After dismissing the principle of permanent sovereignty, the Court nonethe-
less retains IHL as the legal foundation of the DRC’s claim. Unfortunately, the
Court refrains from setting out the legal regime applicable to the exploitation of
natural resources in occupied territory. In fact, it merely states that it is proven
that Uganda has violated its obligations under IHL, in particular the prohibition
on pillage enshrined in Article 47 HR and Article 33 GC IV. The Court subse-
quently observes that, pursuant to Article 21(2) ACPHR, in case of spoliation, the
dispossessed people shall have the right to recovery of property and compensation
damages (para. 245). Finally, the Court also asserts that in the territory it occupied

147 Article 1 ICCPR, supra note 47; Article 1 International Covenant on Economic, Social and
Cultural Rights, G.A. res. 2200A (XXI), 21 U.N.GAOR Supp. (No. 16) at49, U.N. Doc. A/6316
(1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976.

148 Subject to derogations contained in human rights treaties and to the lex specialis of THL. Palestin-
ian Wall, supra note 2, para. 106.

14 Palestinian Wall, supra note 2, para. 122.

150" Case concerning East-Timor (Portugal v. Australia), ( June 30, 1995), 1995 ICJ. Rep., para. 19.
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Uganda violated its duty of vigilance by not taking adequate measures to prevent
pillage from occurring.

Yet, with all respect to the wisdom of the Court, the matter is much more complex
than its ruling seems to indicate. Of course, the Court should not deal with each
violation or with the specifics of the system set up to exploit the natural resources,
but it could nonetheless have presented the appropriate legal framework to consider
whether the exploitation in the case at hand was lawful or not. A first point is that
under IHL, the exploitation is not prohibited per se: since states are interested to
exploit the natural resources of the occupied territory in order to sustain their mili-
tary efforts, there is no general proscription.”' However, despite the possibility of
exploitation, the Hague Regulations equally provide in the protection of state and
private property. From these provisions we can deduce the applicable rules.

During occupation, the general rule is that private property belonging to the
citizens of the enemy combatant has to be respected and cannot be confiscated
(Article 46 HR). This rule is absolute and no exceptions are accepted.'” The pro-
tection of public property is more complex. With regard to immovable goods, the
Hague Regulations determine that the occupying state has to be considered as an
administrator and usufructary. Movable state property was traditionally subject
to the right of booty, yet the Hague Regulations broke with this longstanding
practice: Article 53 HR determines that the occupying power can only seize those
objects which can be useful for military operations. Furthermore, the occupier
may demand requisitions in kind and services provided they are destined for the
needs of the occupation army; proportionate to the resources of the country; not
leading to the participation of inhabitants in military operations against their own
country; and take into account the needs of the population of the occupied territory
(Article 55 GC IV). In principle, contributions in kind have to be paid in cash,
but if this is impossible a receipt must be handed over, and payment is to follow
as soon as possible (Article 52 HR). From this brief overview one can conclude
that state property enjoys lesser protection than private property: movable state
assets which may be used for military purposes will become spoils of war and upon
seizure will become the property of the occupying state without compensation.
Examples include means of transportation, weapons, munitions, but also cash,
funds, and realizable securities, arguably also gold bars and other valuable metals
or minerals. Immovable state property is subject to administration and usufruct
by the occupying power.

51 Gerhard von Glahn, The Occupation of Enemy Territory, A Commentary on the Law and Practice
of Belligerent Occupation 20-21 (1957).
152 Stanislaw E. Nahlik, La protection internationale des biens culturels en cas de conflit armé, 120

Recueil des Cours 92 (1967-1).
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Applying the aforementioned rules to the DRC'v. Uganda case, a more nuanced
image comes to the forefront. Indeed, even though the ICJ’s conclusion is undoubt-
edly correct,' it seems that some activities might have been lawful under the
laws of occupation. One of the most important activities concerned the mining
of minerals, in particular gold, diamonds, and coltan. Under the national laws of
Zaire/DRC all subterranean minerals are the property of the state.”* Consequently,
it has to be determined whether these goods are immovable or movable. Immovable
goods are goods which cannot be moved by themselves or by any outside force.”
As a result, the soil and its appurtenants — including its subterranean resources
and its superstructures (buildings e.a.) —are to be considered as immovable, as are
forests, crops, waters, et cetera.'> Therefore, the rights of the occupant are limited
to administration and usufruct over mines. Whether “usufruct” has a separate
Roman law meaning in the Hague Regulations or should be interpreted by refer-
ence to the national law of the occupied territory pursuant to Article 42 HR, the
concept essentially boils down to the use and gaining of the benefits and yields
of the property without however impairing the substance of the usufruct.'” This
entails that new mines may not be established, while mines that are already open
and operating may be subject to usufruct.”® The usufructuary must moreover be
confined to the normal exploitation of existing mines, meaning that mines can
only be exploited in the same way as before the establishing of usufruct or accord-
ing to local customs.”™ Consequently, Uganda had the right to exploit existing
state-owned mines in a normal way, or as a bonus pater familias. Yet, it could not

155 See U.N. Report of the Panel of Experts of the Illegal Exploitation of Natural Resources and Other
Forms of Wealth of the Democratic Republic of the Congo, para. 32 and following, available
at www.un.org/News/dh/latest/drcongo.htm (last visited May 11, 2007), speaking of mass scale
looting.

154 Article 3 Constitution of Zaire (1994); Article 9 Constitution of DRC (2006); Article 1 Ordon-
nance-Loi No. 81-013 (1981), J.O. 15 April 1981; Article 3 Loi No. 007/2002 (2002), J.0. 15
July 2002 (special edition).

155 Article 528 Code Civil; Article 528 Code Civil Belge; Article 335 Codigo Civil Espafiol (defini-
tion of movable goods as goods which move by themselves or by extraneous force).

%6 Article 3-3 and Article 5-20 Nederlands Burgerlijk Wetboek; Article 518 Code Civil; Article
518 Code Civil Belge; Article 812 Codice Civile; § 1031 juncto § 926 Biirgerliches Gesetzbuch;
Article 334 Codigo Civil Espanol.

157 Article 578 Code Civil; Article 578 Code Civil Belge; Article 981 Codice Civile; § 1036 (2)
Biirgerliches Gesetzbuch; Article 467 Codigo Civil Espanol. See also Guano Case (1901), 15
UNRIAA 367.

18 Article 598 Code Civil; Article 598 Code Civil Belge; Article 987 Codice Civile; Article 476
Codigo Civil Espanol; this is confirmed by the Military Manuals of the United States and the
United Kingdom, which establish that an Occupying Power may work the mines, entailing that
only existing mines could be exploited: U.S. Department of the Army, supra note 24, at para.
402; U.K. Ministry of Defence, supra note 23, para. 610.

159" Article 598 Code Civil; Article 598 Code Civil Belge; Article 987 Codice Civile.
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overexploit those mines, or establish new ones. The same applies to timber and
plantations (e.g. rubber and coffee): an usufructary may log forests for timber and
harvest the yields, but they may not do so in an excessive way and should ensure
the substance of the usufruct.'® Moreover, the occupying power may sell the fruits
'*! and may give concessions to operate the mines,
albeit under the same strict conditions and respecting the national legislation of
the occupied territory concerning concessions. As a result, it will not be allowed
to give concessions automatically to nationals of the occupying power.

Yet, this is not the end of the matter. Frequently, states will grant concessions
to private corporations to exploit the natural resources. Under international law,
these concessions are regarded as private property.'® Consequently, as Article 46
HR provides that private property must be respected and cannot be confiscated;
mines, plantations and forest given in concession enjoy a far-reaching protection.
The occupying power is entitled to ask inhabitants for requisitions in kind, but
only for the need of the occupying army and if compensation is paid. As a result,
the occupying army may not requisition private property for conducting com-
mercial activities or to sell it to other private persons which use the requisitioned
object for commercial purposes.'®® Another possibility is that the occupying power
seizes private property belonging to one of the categories listed in Article 53 HR.
For instance, it could be argued that some private property — minerals, rubber,
semi-manufactured goods — could be qualified as “munitions of war.” “Munitions
of war” are indeed not limited to munitions as such, but may also include objects
susceptible of direct military use.'** Of course, it depends on factual circumstances
whether objects are susceptible of direct military use, but in general minerals, timber
or rubber need extra industrial processing before being used directly for military
appliances. In any event, if private property is seized, this does not transfer title,
since there is at all times a duty to restore the property or a subsidiary duty to pay
compensation.'®> Consequently, the seized private property may not be used for
commercial purposes or to boost the economy of the homeland.'%

of the immovable state property

160" Articles 590-594 Code Civil; Articles 590-594 Code Civil Belge; Articles 989-992 Codice Civile;
Articles 483-485 Codigo Civil Espafiol.

161 Alan Gerson, Notes and Comments: Off-Shore Oil Exploration by a Belligerent Occupant: The Gulf
of Suez Dispute, 71 Am. J. Inc1 L. 730 (1977).

162 Lighthouses Arbitration between France and Greece (1956), 12 UNRIAA 806-807; N.V. Bataaf-

sche Petroleum Maatschappij v. War Damage Commission (1956), 23 ILR 819.

Gasser, supra note 13, 259; Edward R. Cummings, O:l Resources in Occupied Arab Territories, 9

J. Int1L. & Econ. 584 (1974) [hereinafter Cummings].

164 Cummings, id. at 579; U.S. Department of the Army, supra note 24, at para. 410.

1 Cummings, id. at 574-575.

166 I, at 575.
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In conclusion, while the exploitation of natural resources by Uganda was
undoubtedly inconsistent with the laws of occupation, it seems the Court should
at least have outlined the main rules governing the matter. Indeed, its function is
not solely restricted to establish state responsibility for breaches of international
law, but also to set out, interpret, and apply the law in a concrete case.

6. Conclusion

The Case concerning Armed Activities on the Territory of the Congo unequivocally
confirms the Court’s finding in Palestinian Wall that international human rights
law applies whenever states exercise jurisdiction extraterritorially, even in times of
armed conflict. It refutes the idea that the Court’s earlier ruling was inspired by the
exceptionally long duration of Israel’s occupation of the OPT, thereby dealing a
heavy blow to opponents of extra-territorial application of human rights. Instead,
the Court suggests that whenever a state occupies foreign territory in the sense of
Article 42 HR, it is automatically obliged to ensure respect not only for the laws
of occupation, but also for the applicable rules of human rights law, be it that the
threshold used by the ICJ to establish the existence of a state of occupation seems
open to questioning. This implies that an occupier may be held responsible for
acts of its armed forces infringing these rights, but also for violations by private
individuals which it failed to prevent. The Court’s finding generates potentially
far-reaching negative and positive obligations for occupying powers, which in
turns necessitates clarification of the complex interplay between human rights
law and the lex specialis of IHL. However, while the authors welcome the diczum
vis-a-vis the applicability of human rights and while it would be difficult to disagree
with the end verdict, the Court’s reasoning is somewhat sketchy in many respects.
Indeed, it has failed to give more flesh to the interplay between the two bodies of
law. It steered clear from applying ESC rights or from examining the legislative
powers of occupying powers in relation to human rights, instead confining itself
to briefly enumerating the human rights provisions breached by Uganda. Hence,
states still miss guidelines to apply both bodies of law simultaneously. In this regard,
the Court may have missed an important opportunity to clarify the relationship
between the two regimes.
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Chapter VII

Individuals as Subjects of International
Humanitarian Law and Human Rights Law

Citia Lopes* and Noélle Quéniver™

1. Introduction

As states have always been considered as the only subjects of international law, they
were granted extensive rights and duties under international law. Legal personality
is understood as the capacity of subjects of international law to enter into trea-
ties and to act in an autonomous way. Hence, their powers are not derived from
other legal entities. Only states have international legal personality to the fullest
extent. However, they are not the only subjects of international law. Individuals,
for example, are also conferred rights and duties, possess the ability to seize inter-
national courts and are also obliged to respect international rules.

Initially, individuals were only marginally involved on the international legal
plane. Their conduct was regulated through the prohibition of piracy and certain
war crimes which were, in fact, duties imposed upon a state to cooperate with other
states in the suppression of the crime.! Further, rights were conceded under con-
ventional law, e.g., providing human or commercial rights for which the individual
was only a third party beneficiary as these treaties were aimed at states too.

Therefore, individuals were objects of international law, i.e. individuals could
only be beneficiaries of the international law system inasmuch as states took action
on behalf of individuals and, thereby, protected their rights on the international
plane. For, it is common knowledge that the primary intention of international
law is to regulate relations between states® and not relations between states and
individuals.?

* Cdtia Lopes is a LL.M. Candidate at King’s College London.

** Dr. Noélle Quénivet is a Senior Lecturer at the University of the West of England. She holds a
LL.M. from the University of Nottingham U.K. and a Ph.D. from the University of Essex U.K.

Y The Status of the Individual in International Law, 100 Am. Soc’y Int']l L. Proc. 249 (20006).

2 Case of the S.S. Lotus (France v. Turkey), PCIJ, Series A, No. 10, at 18 (1927).

3 As Doswald-Beck explains “[i]t is an obvious truism that international law is primarily aimed at
regulating relations between States, human rights law notwithstanding.” Louise Doswald-Beck,
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However, as Lauterpacht affirms “the fact that individuals are normally the
object of international law does not mean that they are not, in certain cases, the
direct subjects thereof.” Indeed, the 20th century has seen the emergence of other
subjects of international law, such as individuals, insurgents, belligerents, etc. The
Nuremberg and the Tokyo trials as well as the Universal Declaration of Human
Rights are a testimony to this fundamental change. This was indeed the very start
of the assertion of the individual as an entity endowed with rights and duties under
international law.

Straight after WWII states agreed that individuals should enjoy basic rights
and freedoms and enshrined these in the United Nations Charter which called
for the protection and “respect for human rights and fundamental freedoms for
all without distinction as to race, sex, language or religion.” The Charter ush-
ered in a worldwide movement of “internationalisation of human rights and...
humanisation of international law.”® Four years later the Universal Declaration of
Human Rights” (UDHR) was enacted. Although it is a declaratory instrument with
non-binding rules, it provides for a general human rights outline to be followed by
governments since many of its articles are today considered as reflecting custom-
ary international legal norms. The UDHR constitutes the birth of international
human rights law (HRL) in the sense that, rather than individuals receiving rights
from their own states via the constitution or a bill of rights, they are conceded
rights by international law.

In international humanitarian law (IHL), the negotiations of the draft texts
authored by the International Committee for the Red Cross (ICRC) in consulta-
tion with states which culminated in the four Geneva Conventions of 1949 (GCs)?®
showed that states were prepared to inscribe in treaty law the fact that individu-
als had certain rights and duties. This ambitious approach taken by the ICRC is

Implementation of International Humanitarian Law in Future Wars, in The Law of Armed Conflict
into the Next Millennium 52 (Michael N. Schmitt & Leslie C. Green eds, 1998).

Hersch Lauterpacht, International Law 639 (1955).

Article 1(3) U.N. Charter.

Thomas Buergenthal, Human Rights: A Challenge for the Universities, 31 UNESCO Courier 25,
28 (1978).

Universal Declaration of Human Rights, G.A. Res.217A (III), U.N. GAOR, 3d. Sess., at 71, U.N.
Doc. A/810 (1948) [hereinafter UDHR].

The Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Aug. 12,1949, 75 U.N.T.S. 31, 32; Geneva Convention for the Amelioration of
the Condition of the Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea, Aug.
12,1949, 75 U.N.T.S. 85, 86; Geneva Convention Relative to the Treatment to Prisoners of War,
Aug. 12, 1949, 75 U.N.T.S. 135, 136 [hereinafter GC III]; Geneva Convention Relative to the
Protection of Civilian Persons in Time of War, Aug. 12, 1949, 75 U.N.T.S. 287, 288 [hereinafter
GCI1V].
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notably exhibited in the provisions relating to the prosecution of grave breaches
of the GCs. Indeed, although the prosecution of individuals for international
crimes was already thought of after WW1, its acceptance in treaty law only dates
back to the Geneva Conventions of 1949. However, on the international level the
prosecution of individuals for crimes under international law only started thanks
to the establishment of the a4 hoc international criminal tribunals (International
Criminal Tribunal for the Former Yugoslavia’ and International Criminal Tribunal
for Rwanda)'® and the creation of the International Criminal Court."! These have
enabled the prosecution of individuals without the interposition of domestic rules,
for violations of the law of war and of certain fundamental human rights, including
crimes against humanity.

As a result of these two concurrent processes individuals are not only protected
by states which must guarantee a certain set of rights but they are also the subject
of duties. It is clear now that individuals have acquired international legal personal-
ity and become right- and-duty-holders under international law. Yet, it is unclear
how the two regimes, i.e. international humanitarian law and human rights law,
relate in this regard.

For example, while the individual can claim the right to life under HRL this
right seems to be denied prima facie by IHL since the latter allows or at least toler-
ates killing, and wounding of innocent human beings not directly involved in the
armed conflict e.g. civilians who are victims of collateral damage. Meron assimi-
lates this with a boxing match where “pummelling the opponent’s upper body is
fine; hitting below the belt is proscribed”* and therefore, while the rules of the
game are followed, the cause of suffering, deprivation of freedom, and death is to
a certain extent permitted.

Individuals cannot claim that their right to be absolutely free from military attacks
has been violated; for, first, there is no such right under IHL and, second, there is
no legal forum examining such issues. On the other hand, HRL condemns such acts
inasmuch as it provides for the full protection of the physical integrity and human
dignity of individuals. Indeed, it bestows individuals with absolute rights, such as
the right of freedom from torture, ill or degrading treatment. Under this second
corpus juris individuals whose lives have been endangered can apply to a competent
court against their own government. In a nutshell, while individuals enjoy certain

? Statute of the International Criminal Tribunal for the Former Yugoslavia, S.C. Res. 827, U.N.
Doc. S/RES/827 (May 25, 1993) [hereinafter ICTY Statute].

19 Statute of the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. Doc. S/RES/955
(Nov. 8, 1994) [hereinafter ICTR Statute].

' Rome Statute of the International Criminal Court, U.N. Doc. 2187 U.N.T.S. 90, entered into
force July 1, 2002 [hereinafter Rome Statute].

'2 Theodor Meron, The Humanization of Humanitarian Law, 94 Am. ]. Intl L. 240 (2000) [here-
inafter Meron].
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rights according to one set of laws, these same rights are denied by another set of
laws. Furthermore the implementation mechanisms appear to be different.

Consequently, these two doctrines are often analysed with regards to their
differences without noting their complementarity. Yet, it must be stressed that
IHL is considered as the lex specialis of HRL" and that the two juris corpora must
be understood as interactive.'* In particular, Meron notes that the law of war is
implanted in HRL and is shifting its parameters to embrace the protection of
individuals more generally."

Under these two legal regimes individuals are endowed with substantive and
procedural rights and duties. Substantive rights and duties are those given effect
by bilateral or multilateral agreements, or by international customary law and are
often recognised as part of jus cogens. In contrast procedural rights are dependent on
the recognition by the state of the legal personality of the individual. This chapter
first discusses the position of individuals as right- and then as duty-holders under
the two legal regimes.

2. Individuals as Right-holders

The discussion concerning individuals as right-holders of the provisions embed-
ded in IHL and HRL treaties is quite a complex one. While it is clear from the
terminology that HRL aims to endow individuals with rights, on the other hand
it appears that under IHL the primary right-holders are states. The seminal point
is, however, whether individuals have rights according to IHL.

2.1. International Human Rights Law

Although it seems that the individual is generally considered as a subject of inter-
national law, i.e. holder of rights, he/she has few means to enforce them. Indeed,
a crucial issue is whether such rights are directly applicable to individuals. The
lack of enforcement means does not however signify that the individual does not
possess such rights.

2.1.1. The Rationale for Granting Individuals Rights under HRL

It can be affirmed that to a certain extent it is the state that, via the ratification
of an international instrument, bestows human rights on individuals and confers
the duty to protect them upon itself and, in case it fails to do so, upon an interna-

13 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, (July 8,1996),1.C.J. Reports
1996, para. 25.

4 Meron, supra note 12, at 239-278.
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tional body. In the Jurisdiction of the Courts of Danzig Case the Permanent Court
of International Justice accepted that it was open to states to create and confer
enforceable (by national courts) rights on individuals.'®

Although this jurisprudence is well established, it must yet be underlined that
it is remarkable that individuals receive their rights via an international legal
instrument that binds szazes in their relation to each other. This particular set of
relationships is governed by the Vienna Convention on the Law of Treaties of
1969" which includes a mechanism for which treaties become juridical acts at the
time states express their consent to be bound by it. The time of the ratification of
an international treaty is crucial, as it stands at the foremost of the concession of
rights to the individual. Moreover, this Convention includes the principle of pacza
sunt servanda under Article 26'® which imposes an obligation upon the parties
ratifying the treaty to be bound by and respect it. The commitment of compliance
with the provisions under a human rights treaty allows for individuals to benefit
from the rights assigned to them.

Itis irrefutable that HRL is directed at individuals and not states'” and, therefore,
one may wonder why a state would agree to enter into such agreements especially
because it is common practice that states confer such rights via municipal law.*’
Enacting a Bill of Rights, as illustrated by the case of the United States, is a way to
bestow rights under constitutional law. Nonetheless, constitutional law has a limited
scope since it only affects the citizens of a certain state and the rights are interpreted
according to the particular interests of the state.” In other words, human rights
under constitutional law are not allocated in the view to best protect the individual
but under a balance of interests between the individual and the state. In contrast,
HRL confers universal rights, aiming at protecting individuals regardless of their

1¢ Jurisdiction of the Courts of Danzig Case, PCIJ, Advisory Opinion No. 15, Series B. No. 15,at 17.
17 The Vienna Convention on the Law of Treaties, 1969, 1155 UNTS 331 [hereinafter VCLT].

'8 The article provides as: “Every treaty is binding upon the parties to it and must be performed by
them in good faith.” /d.

Seein particular Human Rights Committee, General Comment No. 24: Issues Relating to Reserva-
tions Made upon Ratification or Accession to the Covenant or the Optional Protocols thereto, or in
Relation to Declarations under Article 41 of the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.6
(Nov. 2, 1994), para. 17.

The initial notion of human rights law “is linked to the constitutional concept of the rule of law —
the inherent limitations on the exercise of absolute power by a sovereign or Parliament.” Rhona
K.M. Smith, Textbook on International Human Rights 5 (2007) [hereinafter Smith].

This explains why “human rights law was initially developed inside the respective nations, deal-
ing with national matters” that were not connected to international issues and interests. Asbjern
Eide, The Laws of War and Human Rights-Differences and Convergences, in Studies and Essays on
International Humanitarian Law and Red Cross Principles in Honour of Jean Pictet 675, 676-677
(Christophe Swinarski ed., 1984).
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“race, sex, language or religion”*” and, thus, provides a protection that does not
hinge upon state interests or policies.

Hence, the international community encourages states to enter into such inter-
national agreements with the aim of protecting human dignity and the physical
integrity of individuals. Unfortunately, often, the ratification of human rights
treaties is merely symbolic, for it asserts publicly the interest of the state in the
protection of human rights. As a matter of fact, accession to a particular human
rights treaty increases the state’s standing as a human rights law promoter, which,
in turn, enhances its reputation and improves its relations with other subjects
of international law. Several other reasons for formally joining such agreements
may be highlighted: it deflects foreign criticism* and more powerful states may
have exercised significant political/economic pressure upon certain states.** Other
classical motives are linked to internal factors, such as international and civil war,
population and economic constraints, which have shown to affect negatively human
rights protection.” As a result those states are keener on accepting rules relating to
HRL. Another principal motive for states to join such treaties is the legal obligation
imposed as a member of the United Nations® since one of the United Nations’
vital purposes, as listed under Article 1(3) U.N. Charter, is the achievement of
international cooperation “in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion.” Moreover, the “universal” status of the imposition in favour
of human rights issues is enshrined in Article 56 whereby all members of the United
Nations “pledge themselves to take joint and separate action in cooperation with
the Organization for the achievement of the purposes set forth in Article 55.”%

22 Article 55(c) U.N. Charter.

% David P. Forsythe, 7he United Nations and Human Rights, 1945—1985, 100 Polit. Sci. Quart.
249-269 (1985); Thomas Buergenthal, 7he Normative and Institutional Evolution of International
Human Rights, 19 Hum. Res Q. 703 (1997) [hereinafter Buergenthal].

2 Jack Donnelly, Universal Human Rights in Theory and Practice (1989). In particular the foreign
policy of Jimmy Carter placed human rights on the international political agenda and led to
changes in many countries. See Buergenthal, supra note 23, at 712.

» David R. Davis & Michael D. Ward, Deaths and the Disappeared in Contemporary Chile, 34 J.
Conflict Resolution 449475 (1990); Conway W. Henderson, Conditions Affecting the Use of
Political Repression, 35 J. Conflict Resolution 120-142 (1991); Conway W. Henderson, Population
Pressures and Political Repression, 74 Soc. Sci. Quart. 322-333 (1993); Neil J. Mitchell & James
M. McCormick, Economic and Political Explanations of Human Rights Violations, 40 World Polit
476-498 (1988); Steven C. Poe & C. Neal Tate, Repression of Human Rights to Personal Integrity
in the 1980s: A Global Analysis, 88 Amer. Polit. Sci. Rev. 853-872 (1994); Linda Camp Keith,
The United Nations International Covenant on Civil and Political Rights: Does It Make a Difference
in Human Rights Behavior?, 36.1 Journal of Peace Research 100 (1999) [hereinafter Keith].

26 Buergenthal, supra note 23, at 706-708.

27 Article 56 U.N. Charter.



Individuals as Subjects 205

In addition, states are encouraged to establish impartial mechanisms that adjudicate
claims brought by individuals whose rights have been violated.

Many stages must be passed before the legal standing of the individual is recog-
nised. First, the international treaty, which confers rights upon individuals, must be
negotiated, signed, and ratified. Often, this conventional instrument only contains
substantive rights. Treaties such as the International Covenant on Civil and Political
Rights,” the European Convention of Human Rights,” and the Inter-American
Convention on Human Rights®® describe the rights of individuals but are restricted
since they are not self-executing but reliant upon domestic law.

Second, states must recognise that individuals have a procedural right to bring
a claim before an international body, be it judicial or quasi-judicial.’! Sometimes
the clause bestowing individuals with procedural rights is enshrined in the original
treaty (see e.g. Article 34 ECHR)?? while in others a protocol needs to be added
(see e.g. ACHPR).* Therefore, individuals are from the very beginning confined in
the scope of their international claim since it is only possible to lodge a complaint
against a state which recognises the individual’s standing.

2.1.2. Substantive Rights

The concept of substantive rights describes general rights granting the individual
the power to act or behave in a particular way despite the government’s desire to the
contrary. Such rights are “arranged in a series of assertions, each assertion setting
forth a right that all individuals have by virtue of the fact that they are human™*
and they differ from treaty to treaty.> Thus, human rights law focuses on the rights
of the recipients of a certain treatment.

2 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), 21 U.N. GAOR
Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171.

» Convention for the Protection of Human Rights and Fundamental Freedoms, 213 U.N.T.S. 222,
entered into force Sept. 3, 1953, asamended by Protocols Nos 3, 5, 8, and 11 which entered into force
on Sept. 21,1970, Dec. 20, 1971, Jan. 1, 1990, and Nov. 1, 1998 respectively [hereinafter ECHR].

% American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123,

entered into force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in

the Inter-American System, OEA/Ser.L.V/I1.82 doc.6 rev.1 at 25 (1992) [hereinafter IACHR].

Eleventh Protocol to the European Convention for the Protection of Human Rights and Funda-

mental Freedoms, May 11, 1994, Europ. T.S. No. 155, Article 34.

32 ECHR, supra note 29.

3 African Charter on Human and Peoples’ Rights (Banjul Charter) (June 27, 1981), 21 I.L.M. 59

[hereinafter ACHPR].

Louise Doswald-Beck & Sylvain Vité, Origin and Nature of Human Rights Law and Humanitarian

Law, 293 Int’l Rev. Red Cross 95, 101 (1993).

For instance, under the ICCPR some of the substantive rights include: right to life; freedom from

torture; liberty and security of person; right to a fair trial; privacy; freedom of thought, conscience,

religion and belief; freedom of opinion, expression and information; freedom of assembly; freedom
of association; right to take part in public affairs, etc. International Covenant on Civil and Political
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Human rights have been described as “universal, indivisible and interdependent
and interrelated” under the Vienna Declaration and Programme of Action of
the World Conference on Human Rights.*® Nonetheless, many writers®” accept the
classification of human rights in three different generations, which represent the
constant development within the doctrine of human rights. It should be noted,
however, that the term “generation” does not comprise the replacement of rights but
the addition of rights, with different nature and characteristics, accomplished with
time. In other words, the three generations do not replace but complete each other.

The first generation embraces the primary rights of security, property, and politi-
cal participation (as seen in the French and U.S. bills of rights). The rights under
this generation are often denominated as “negative” since states have to abstain
from taking actions in violation of those rights. In addition and integrated within
the UDHR are the so-called “positive rights” under the second generation. These
require the state to progressively take actions to guarantee, for instance, socio-eco-
nomic rights, such as the right to welfare, education, and leisure. Finally, the third
and most recent (only since the last two decades of the 20th century) generation
of human rights includes such rights as the right to development,*® the right to
peace,®” and the right to a clean/healthy environment.*’ The third generation is
composed of “collective rights” which, unlike the previous generations, are rather
vague and complex to apply to individuals. Many of the reasons why such appli-
cability is difficult lay on the holders of the rights and duties. For instance, under
the third generation rights are bestowed upon collective entities*" which makes
it confusing when determining who is entitled to which rights. Another setback
is that it is often argued that for a right to exist, it is imperative that a duty be

Rights, G.A. Res. 2200A (XXI), 21 U.N. GAOR (Supp. No. 16) at 52, U.N. Doc. A/6316 (Dec.
16, 1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976 [hereinafter ICCPR].

3% World Conference on Human Rights, Vienna Declaration and Programme of Action, Vienna,
June 14-25, 1993, U.N. Doc. A/Conf.157/24 (Oct. 13, 1993), para. 5.

37 See e.g. Ran Hirschl, “Negative” Rights vs. “Positive” Entitlements: A Comparative Study of Judicial
Interpretations of Rights in an Emerging Neo-Liberal Economic Order, 22 Hum. Res Q. 1060-1098
(2000).

38 See “Alternative approaches and ways and means within the United Nations System for improving
the effective enjoyment of human rights and fundamental freedoms.” G.A. Res. 36/133 (Dec.
14, 1981) where it is declared “that the right to development is an inalienable human right.” This
is followed by the Declaration on the Right to Development, G.A. Res. 41/128, (Dec. 4, 1986)
[hereinafter DRD].

3 See the Declaration on the Rights of People to Peace (G.A. Res. 39/11 (Nov. 12, 1984)) which
proclaims that “the people of our planet have a sacred right to peace.”

# Proclaimed for the very first time in the U.N. Conference on the Human Environment in Stock-
holm 1972.

41 See e.g. the Declaration on the Right to Development which refers to human beings and peoples.
DRD, supra note 38.
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imposed on someone in relation to that right (either, not to interfere or to provide
such right). Particularly relating to the right to development, it is unclear whether
peoples have rights against their own states or whether poorer states have entitle-
ments vis-a-vis other states. Hence, not all substantive rights are directly granted
and applicable to individuals, in particular third generation rights. The latter do
not set out specific measures to be taken, instead, they express agreed objectives
and goals the international community has undertaken to pursue.

Moreover, since substantive rights are enshrined in treaty law, only states that
have ratified such treaties are bound. Another limitation relates to the fact that
some human rights treaties, unlike the ICCPR, are not of universal scope. The
ECHR,* the IACHR,* and the ACHPR* guarantee rights on the regional level.
Even more restrictive is the fact that only members of the Council of Europe can
become party to the ECHR and only members of the Organisation of American
States can ratify the IACHR.

These conventions can also be criticised with regards to their scope. An oddity
is that according to treaty law states concede these rights not only to their nation-
als but also to any person under their jurisdiction. For example, asylum-seekers,*
foreigners* and refugees” have successfully claimed violations of their human

rights under the ECHR.*®

# ECHR, supra note 29.

# TACHR, supra note 30.

# ACHPR, supra note 33.

4 For instance, in the case of Limbuela, where asylum seekers were left destitute, the Secretary of
State for the Home Department sought reliance on conventional rights enshrined in the ECHR
and, more specifically, on Article 3. R (Limbuela) v. SSHD [2005] UKHL 66, [2005] 3 WLR
1014.

Another guarantee offered by the ECHR is to avoid deportation to a state where a risk of persecution
exists as illustrated in the case of Soering. In this case the Court found that the United Kingdom
would violate the ECHR should it return the alien, a USA citizen, to the United States if he were
to be served the death row. Jens Soering v. The United Kingdom, Application No. 14038/88
ECHR, (July 7, 1989).

A refugee, while in the territory of a contracting state, enjoys all the guarantees that the ECHR
provides for persons within the jurisdiction of a state party. Article 8, concerning private and

46

47

family life, is also regularly invoked in circumstances where the deportation of a person may lead
to a serious and irreparable disruption of his or her private or, even more so, family life. In the
specific case of Mubilanzila Mayeka the ECHR assisted individuals with refugee status in Canada.
This case concerned a five year old who was detained alone in Belgium when travelling with her
uncle to join her mother, a refugee living in Canada. Mubilanzila Mayeka and Kaniki Mitunga v.
Belgium, Application No. 13178/03 ECHR, (Oct. 12, 2000).

Ireneu Cabral Barreto, The Status of Refugees in the Countries Where They Seek Asylum, Proceed-
ings of the 2nd Colloquy on the European Convention on Human Rights and the Protection of
Refugees, Asylum-Seekers and Displaced Persons, Strasbourg, May 19-20, 2000, at 65.
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Although at first sight it appears that a broad range of individuals enjoy rights
under the ECHR, it must be stressed that not every individual can benefit from such
substantive rights. Indeed treaty law often provides for jurisdictional restrictions.
The ECHR asserts that “The High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in Section I of this Con-
vention.” In other words, only individuals under the jurisdiction of a contracting
party can claim rights entrenched therein. The statement is based on a decision
of the European Court in the Bankovic case where several citizens of the Former
Republic of Yugoslavia claimed that their right to life had been violated by the
aerial attacks carried out by the NATO states.® Although the judges acknowledge
that the Convention is a “living instrument,” they adopt a restrictive interpretation
inasmuch as they declare that the states participating in the military intervention
did not “exercise. .. all or some of the public powers normally to be exercised by
[a] Government.” Such a narrow reading has been criticised by certain authors.
As Schifer notes it is difficult to imagine how the bombing of a building cannot
be considered as an exercise of sovereign power.”' Indeed, it is possible to contend
that the state whose planes attacked the bridge exercised its executive jurisdiction
extraterritorially, for the planes were used as a tool of state policy. In contrast, it
must be noted that the Inter-American Commission on Human Rights** as well
as the Human Rights Committee®® have adopted a wider interpretation.

Another way for individuals to benefit from human rights provisions is via
international customary law inasmuch as this allows granting human rights to
individuals without the barrier of nationality or jurisdiction. A classic paradigm
is the UDHR, based on customary rules, which is not binding but consistently
applied by states. Consequently, “it flows into the municipal legal system of countries
becoming enforceable legal protections.”* Moreover, the United Nations via the
Human Rights Council (former Human Rights Commission) investigates possible
breaches of human rights, as defined by the United Nations Charter, the UDHR

and other treaties ratified under the auspices of the said international organization,

# Bankoviév. Belgium and 16 Other Contracting States, ECHR, Application No. 52207/99, Admis-
sibility Decision, (Dec. 12, 2001).

50 Id. para. 71. See also Ilascu and Others v. Moldova and Russia, ECHR, Application No. 48787/99
(Jul. 8, 2004).

5! Bernhard Schifer, Der Fall Bankovic oder wie eine Liicke geschaffen wird, 3 MenschenRechtsMagazin
149, 156 (2002).

52 Coard v. United States of America, Case 10.951, Inter-American Commission of Human Rights,
OEA/ser.L/V/I1.106.doc.3rev (Sept. 29, 1999).

53 Lopez Burgos v. Uruguay, Communication No. R.12/52, Human Rights Committee, Supp. No. 40,
at 176, U.N. Doc. A/36/40 (1981) and Lilian Celiberti de Casariego v. Uruguay, Communication
No. R.13/56, Human Rights Committee, Supp No. 40, at 185, U.N. Doc. A/36/40 (1981).

> Julie Cassidy, Emergence of the Individual as an International Juristic Entity: Enforcement of Inter-
national Human Rights, 9 Deakin L. Rev. 534, 554 (2004) [hereinafter Cassidy].
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and thereby ensure that states comply with HRL standards.>® Indeed, under Resolu-
tion 1503°¢ and as amended by Resolution 2000/3 (entitled Procedure for Dealing
with Communications concerning Human Rights),”” the Human Rights Council
via the Sub-Commission on the Promotion and Protection of Human Rights is
allowed to examine individual complaints for evidence of a pattern of abuses.

However, not all human rights are considered of customary nature and therefore
limitations regarding nationality and jurisdiction are still strong impediments to
the enjoyment of such rights. For instance, not all civil and political rights, which
protect individuals from government abuse of power, and economic, social, and
cultural rights, which are the basis for adequate standards of living that will ensure
human dignity, are embedded within the provisions of the UDHR. Some rights
will only be applicable to individuals within the jurisdiction of the convention/
covenant; consequently, reducing the scope of applicability of that particular right.
As pinpointed by Meron, two categories of human rights can be distinguished: the
fundamental and the peremptory (jus cogens)’® human rights.”® Those classed as
jus cogens norms are accepted and recognized by the international community and
prevail over treaty law. Accordingly, jus cogens rights are not restricted by reference
to nationality or jurisdiction, thereby allowing for the enforcement of the most
vital human rights to individuals.

As a conclusion, as Buergenthal explains “a definition of international law that
did not today recognize the individual as the direct beneficiary of international
human rights law and, to that extent, a subject of international law, would be blind
to contemporary legal and political realities.”®

2.1.3. Procedural Rights

In addition to being accorded substantive rights under HRL, individuals also
enjoy procedural rights. As Teitel underlines “[the individual’s] new subjectivity is
evident in the heightened enforcement of the expanded norms, which are directed
beyond States to persons and peoples.”®! Procedural rights usually refer to statutory
or common law rights that administer official settlements.®> To a certain extent
procedural rights are a continuation of substantive rights since they provide for

% Ian Brownlie, Principles of International Law 554 (1973).

¢ ECOSOC, Resolution 1503 (XLVIII), U.N. Doc. E/4832/Add.1 (May 27, 1970).

7 ECOSOC, Resolution 2000/3, U.N. Doc. E/RES/2000/3 (June 16, 2000).

%8 See Article 53 VCLT, supra note 17.

% Meron, supra note 12, at 239-278.

¢ Buergenthal, supra note 23, at 708.

¢ Ruti G. Teitel, Humanitys Law: Rule of Law for the New Global Politics, 35 Cornell Inc1 L.J. 355,
363 (2002).

¢ Larry Alexander, Are Procedural Rights Derivative Substantive Rights? 17 Law and Philosophy 23
(1998).
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their application. Yet, it must be stressed that there is no automaticity between
substantive and procedural rights, for “the capacity to possess...rights does not
necessarily imply the capacity to exercise those rights oneself.”*

Generally claims can be made at two levels: national and international. National
claims are those which are lodged by the individual to assert his/her rights under
national law (e.g. rights under the Bill of Rights in the United States) whereas
international procedural rights are employed when individuals claim their inter-
nationally granted rights (e.g. rights under the ECHR).

International conventions endow individuals with procedural rights that allow
them to demand the proper application of HRL within the domestic legal system.
Asa consequence, national courts play an essential role in the protection of an indi-
viduals rights. When an individual’s right has been encroached upon, the individual
can make a claim under domestic law. Such a system has two main advantages.
Firstly, it is often the case that the claim is made in the territory where the viola-
tion occurred and, therefore, the means of investigation and evidence are within
easier reach. Secondly, it should be remembered that if all claims were made at the
international level, international bodies would be managing an enormous set of files
which would result in massive delays and great injustice notably due to the dearth
of information. It is predominantly for these reasons that all domestic remedies
must be exhausted before a claim is transferred to an international body.

Such a system is in place under the ECHR before any claim reaches the Euro-
pean Court of Human Rights in Strasbourg. In other words, an individual can
only request the implementation of his/her rights if the municipal provisions or
case-law are inconsistent with the ones provided by the ECHR. Therefore, under
Article 26 ECHR, an individual may only bring a case under the Commission
within 6 months from the date in which the final decision was taken where all
remedies were exhausted under domestic provisions.* It can thus be argued that,
at the European level, individuals’ procedural rights depend upon the state’s failure
to deal appropriately with a claim. Other treaties have espoused similar approaches.
For instance, Article 5(2)(b) of the Optional Protocol to the ICCPR imposes
upon individuals the obligation to exhaust municipal remedies.® In contrast, the
ACHPR adopts a slightly different approach since it imparts that the exhaustion
of all domestic remedies is not necessary in cases where the Commission opines
that such remedies were non-existent or that the procedure for achieving them was

excessive.®® Consequently, the individual’s initial ability to protect his/her rights is

6 Peter Pazmany University Case, PCIJ, Series A/B, No. 61 (1933), at 231.

¢ ECHR, supra note 29.

% Optional Protocol to the International Covenant on Civil and Political Rights (Dec. 16, 1966),
999 U.N.T.S. 302.

6 See Article 50 ACHPR, supra note 33.
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to a certain extent dependent on the fact that these are recognised by the state and
that the latter provides available remedies to enforce them.

As a result, this mechanism imposes upon states the responsibility to ensure that
their legislation complies with international human rights treaties and that their
courts deliver judgments in line with HRL jurisprudence. Thus, one can claim that
the fewer claims are brought against a state on the international level, the more the
state complies prima facie with international human rights standards. As a result,
the system put in place by states in HRL treaties can be said to be self-enforcing.
Indeed, a state, that might have ratified the treaty to appear well on the interna-
tional level, ends up having to change its behaviour with regards to human rights
because it otherwise faces numerous claims brought by its citizens which in turn
bring shame upon the state. The formal and highly visible commitment to human
rights should make the state more willing to improve its performance.” Hence, the
state feels compelled to implement the treaty provisions and adapt its behaviour
to the new standards as this is the only possibility to obtain a natural decrease in
the number of cases brought before international bodies.

Although individual complaint mechanisms vary from treaty to treaty, they all
share similar objectives and procedures. Each mechanism provides for a body or
forum before which individuals, from those states that have specifically endorsed
this procedure, may allege that the government has violated treaty-based HRL.%
Such states expressly authorise an impartial international body to examine the
allegation and decide upon whether the government has in fact encroached upon
the human rights guaranteed in the said treaty. The ECHR was the first human
rights treaty to give individuals standing to file cases directly with the appropriate
judicial body.”

One must however wonder what is the authoritativeness and enforceability of
these international decisions. Taking the impressive example of the European system
where (at present) all states parties to the ECHR must consent to the European
Court of Human Rights jurisdiction, this system has undoubtedly surpassed all
the expectations since its decisions have been respected and implemented by the
states without exception.”® The substantial majority of states parties to the ECHR
apply it faithfully and routinely; although a number of the newer states find it
challenging to live up to their obligations. It is indeed the process of internalizing
the values of the ECHR in domestic legislation and national governments that
places the European Court as a constitutional court in matters of civil and political

7 Keith, supra note 25, at 95-118.

8 Douglas Donoho, Human Rights Enforcement in the Twenty-First Century, 35 Ga. J. Intl & Comp.
L. 1 (2006) [hereinafter Donoho].

¢ Thomas Buergenthal, The Evolving International Human Rights System, 100 Am. J. Incl L. 83
(20006).

70 I,
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rights where individuals are gradually conferred legal standing. This system should
therefore be taken as a model of enforcement.

Regrettably, not all human rights treaties have such enforcement mechanisms
or records as the example of the Inter-American system shows. The Human Rights
Committee, which receives communications from individuals who claim to be
the victims of violations of rights enshrined in the ICCPR,” knows of similar
problems.”” In the opinion of Douglas Donoho’® this is due to the ambiguous
legal status of the decisions made and the absence of enforcement mechanisms,
although this poor record should also be blamed on the lack of voluntary compliance
from the states parties. This matter is governed by a common sense of contradic-
tion since on the one hand, the parties do not voluntarily follow the decisions of
international bodies, however, on the other, they provide individuals with a right
to lodge complaints at an international level.

In this context, it is recognised that modern human rights treaties offer individu-
als a mechanism that allows them to break away from the classical intermediation.
Individuals have acquired the right to lodge complaints on the international level
independently from the intervention of their states of nationality. Once a specific
state has agreed to the existence of an individual complaint mechanism, the state
cannot intervene on behalf of the individual anymore since this would defeat the
very aim of the individual complaint mechanism which is to give an independent
voice to the individual on the international level. In such a hypothetical case, the
procedure would be devoid of value since the state would be representing not only
the individual but also itself in the same proceedings.”

At present the individual may not only impose the compliance by states of
their obligations under the covenants and conventions but may also stand before
a competent international court to defend his/her case.

7! Alexander Orakhelashvili, 7he Position of the Individual in International Law, 31 Cal. W. Incl.
LJ. 241 (2001).

72 Indeed, according to the 2002 Report of the Human Rights Committee, there was a 30% com-
pliance rate with the decisions (Report of the Human Rights Committee, Vol. 1, 225, U.N.
Doc. A/57/40 (2002)) and in 2004 deep concern was expressed by the HRC with regards to the
“increasing number of cases where States parties fail to implement the Committee’s” final views on
individual petitions (Report of the Human Rights Committee, Vol. 1, 256, U.N. Doc. A/58/40
(2004)).

73 Donoho, supra note 70, at 1.

74 An intermediary solution was designed under the old system of the ECHR whereby the commission
represented the individual before the Court. At that time, individuals did not have standing to
bring a case before the Court, therefore only states and the Commission would directly participate
in the proceedings. This system suffered some change with the adoption of Protocol No. 11 to
the Convention which abolished the Commission and conceded individuals, for the first time,
the right to access the Court directly. Protocol No. 11 to the Convention for the Protection of
Human Rights and Fundamental Freedoms, Restructuring the Control Machinery Established
Thereby, May 11, 1994, 33 ILM 943 (1994).
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2.2. International Humanitarian Law

The relative dearth of rights accorded to individuals in IHL stands in stark contrast
to the numerous rights that individuals are endowed with by way of international
human rights treaties. Indeed, IHL seems on its face to grant individuals very few
substantive and procedural rights.

2.2.1. Substantial Rights

InIHL, the primary right-holders are states. The seminal point s, however, whether
individuals have rights according to the conventions, for they only offer “protec-
tion” to the individuals. It is indeed true that, “th[e] conventions are centred on
the notion of protection of persons”” as they focus on “protected persons” such as
civilians in the hands of the enemy and prisoners of war.

It should nevertheless be noted that the definition of “protected persons,” such
as under the Fourth Geneva Convention, only applies to persons which are nation-
als of a state with which the occupying power is at war. Therefore, nationals of a
neutral or cobelligerent state who find themselves in the territory of a belligerent
state are not protected persons while their state of nationality maintains normal
diplomatic representation in the state where they are found.” However, the ICTY
introduced in the 7adic case’” another definition of protected persons, independent
of nationality. The Trial Chamber came to the conclusion that the victims could
not be considered “protected persons” because they were not “in the hands of a
party to the conflict of which they were not nationals.” In contrast, the Appeals
Chamber adopted a different position by replacing the nationality requirement
of protected persons by the dual factors of allegiance to, and effective protection
by, the state.”® Therefore, the new standard which was adopted for determining a
protected person’s status extends to all victims in need of such status in interna-
tional armed conflicts.”

75> Marie-Pierre Besson de Vezac, Les sanctions des violations des conventions de Genéve du 12 aout 1949,
3 Droit et Defense 4 (1997) [hereinafter de Vezac].

76 Meron, supra note 12, at 257.

77 Prosecutor v. Tadic, Case No. IT-94-1-AR72, Appeal on Jurisdiction (Oct. 2, 1995) [hereinafter
Tadic 1995].

78 For this revolutionary change to succeed, the Appeals Chamber explained that the nationality

requirement was not vital either under the explicit provisions of the Geneva Conventions or

according to their travaux préparatoires. To buttress its viewpoint the Court referred to the position

of refugees or nationals of a neutral state who have lost their effective (or diplomatic) protection.

The inadequacy of the criterion of nationality was noted with regards to the manner in which THL

provides protection to civilians.

However, one must note that the law of international armed conflict does not always offer better

protection for victims than the law of non-international armed conflict. The former offers protec-

79

tion to persons who are located in the hands of a belligerent depending on a number of factors: the
status of the particular person (civilian or combatant) and the status of the territory on which the



214 Citia Lopes and Noélle Quénivet

The aim of the regime of “protected persons” under IHL is to offer protection
and assistance to those individuals who do not play a role in the hostilities. Accord-
ing to the Geneva Conventions, there are four categories of “protected persons:”
the sick and wounded, medical personnel, civilians, and prisoners of war, all of
which are granted specific rights.

In addition to the protective regime offered by IHL which endows individu-
als with certain rights, it is contended that treaty law also holds special rights for
individuals by virtue of the GCs and their APs.* Indeed, it is contended that
Common Article 6/6/6/7 reflects the tendency to refine individual rights over
time and introduces into IHL the idea of jus cogens in the protection of rights
granted to “protected persons” inasmuch as it declares that “no special agreement
shall... restrict the rights which [the Convention] confers upon [the individuals
protected by GCI].”®" The use of the specific word “rights” demonstrates that
individuals are indeed granted rights according to conventional humanitarian
law instruments. llustrative and often cited examples are the right of POW's to
refuse repatriation and the language used in the broad catalogue of human rights
protections of Article 75 APL.%

2.2.2. Procedural Rights
Yet, that individuals may have rights under international law does not automati-
cally mean that they can enforce these rights on the international level. As a mat-
ter of fact, states are particularly cautious to keep the monopoly of justice in the
international order.®

It should be pointed out that the enforcement mechanisms of IHL differ from
those of HRL. Whereas IHL is mainly implemented by inter-state, i.e. traditional,
means and has only recently integrated the individual in its enforcement mecha-

individual is found. In this regard, one must pinpoint that it is often difficult to precisely deter-
mine who is a combatant and who is a civilian and, furthermore, it is often nearly impossible to
establish that a particular party to the conflict acts as an occupying powers. In contrast, the law of
non-international armed conflict protects persons according to the actual situation the particular
individual is in. These rules appear to be more appropriate to the often chaotic situations of many
contemporary conflicts. See Common Article 3 GCs, supra note 8; Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International
Armed Conflicts, opened for signature: Dec. 12, 1977, 1125 UNTS 609 [hereinafter Additional
Protocol 1I].

Jann K. Kleflner, Improving Compliance with International Humanitarian Law Through the Estab-
lishment of an Individual Complaints Procedure, 15 LJIL 237, 244-245 (2002).

Common Article 6/6/6/7GC, supra note 8.

George Aldrich, Individuals as Subjects of International Humanitarian Law, in Theory of Inter-
national Law at the Threshold of the 21st Century: Essays in Honour of Krzysztof Skubiszewski
851, 855 (Jerzy Makarczyk ed., 1996).

83 Patrick Daillier & Alain Pellet, Droit International Public 701 (1999).

80
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nism, HRL has, from the inception, offered individuals a significant place in the
implementation system.

AsTHL emerged by the end of the 19th century, it also opted for classical means
of law enforcement. International law being solely state-centric at that period of
time and wars involving only state actors, state responsibility was conceived as the
primary implementation mechanism. The law of war was driven by “collective
responsibility, with the attendant collective sanctions of classical international
law: belligerent reprisals 77 bello and war reparations post bellum.”®* This position
has not changed much since the rules set forth in the GCs and the APs are not
self-executing and, thus, “individuals are not allowed to file a claim in order to
obtain compensation.”®

By the end of the conflict, the parties to the conflict, i.e. the states, sign a peace
treaty and in some cases request reparations. However, reparations are more predi-
cated on jus ad bellum norms than on violations of the laws of war perpetrated by
the states.® This means that reparations are usually imposed on the defeated side.
Post-conflict arrangements between states also include the negotiation of com-
pensation.’” Whereas in the past such money was awarded to the state as national
courts regularly rejected individual claims,*® a more recent mechanism set up
after the 1990-1991 Gulf conflict provides that individuals may also be awarded
compensation based on state responsibility.

Another way for states to obtain reparation for violations of international law®
and more particularly of the laws of war is to lodge a complaint before an inter-
national court such as the International Court of Justice (IC]) or before an ad /oc
arbitration tribunal. The IC]J was requested on numerous occasions to adjudicate,
amongst others, issues relating to IHL.”® Another glaring example is the arbitral

8 Georges Abi-Saab, International Criminal Tribunals and the Development of International Humani-
tarian and Human Rights Law, in Liber Amicorum Judge Mohammed Bedjaoui 649, 650 (Emile
Yakpo & Tahar Boumedra eds., 1999).

8 Federico Sperotto, Violations of Human Rights during Military Operations in Chechnya, Working
Paper No. 41 (Feb. 1, 2007), available at www.du.edu/gsis/hrhw/working/2007/41-sperotto-2007.
pdf (last visited Sept. 5, 2007).

8 Adam Roberts, Implementation of the Laws of War in Late- Twentieth-Century Conflicts, in The
Law of Armed Conflict into the Next Millennium 359, 367 (Michael N. Schmitt & Leslie
C. Green eds., 1998) [hereinafter Roberts].

87 See Article 3 of the Hague Convention Respecting the Laws and Customs of War on Land, with
Annex of Regulations, Oct. 18, 1907, 36 Stat. 2277; T.S. 539.

8 Rudolf Dolzer, The Settlement of War-Related Claims: Does International Law Recognize a Victim'’s
Private Right of Action? Lessons After 1945, 20 Berkeley J. Int1 L. 296, 299 (2002).

8 Case Concerning the Factory at Chorzéw, PCIJ, Series A, No. 17 (1928).

% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.A.), Merits, 1986
I.C.J. Reports (June 27), 14; Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion,
(July 8, 1996), I.C.]. Reports 1996.
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court established upon the agreement of the Federal Democratic Republic of
Ethiopia and the Government of the state of Eritrea in December 2000. The first
partial award extensively dealt with IHL issues and notably with the treatment of
POWs.”!

The conventions pertaining to IHL also provide for specific implementation
mechanisms that have, unfortunately, often been ignored or side-stepped.”* For
example, the Geneva Conventions provided for the institution of Protecting
Powers to supervise and implement the rules of warfare.”® Another international
instrument that appeared in Article 90 AP I was the International Fact-Finding
Commission that has, since its inception in the beginning of the 90s, never been
engaged in settling accounts.” These mechanisms are however designed to facilitate
communication between states.

Another classical example of enforcing IHL is the limited recourse to reprisals
against a state perceived to be violating the law mentioned in AP 1.” Yet, as Meron
explains “[t]he very idea of reprisals, which impose collective responsibility on the
many for violations by a few, is antithetical to the notion of individual responsibil-
ity so fundamental to human rights.”

From the foregoing it is evident, that, at no stage does the individual have any
legal standing in IHL. The only possibility according to general international law,
is with the intermediation of his state of nationality by a device called “diplomatic
protection.”” Indeed, in the past, “in the absence of an independent legal personality
for the individual, if his rights were violated by a foreign State, it was the State of
which the victim was a citizen which was authorised to bring a claim for violation
of his rights.””® An excellent illustration of this method of “individual complaint”,

o See Kate Greenwood, Arbitrating Responsibility for Violations of IHL: The Eritrea-Ethiopia Claims
Commission, Bofaxe 263E, Institute for International Law of Peace and Armed Conflict (Dec. 12,
2003).

92 Martin Fanny, Le droit international humanitaire devant les organes de controle des droits de Ihomme,
1 Droits Fondamentaux 121 (2001).

% Article 8 GC1, Article 8 GC I, Article 8 GC I1I, Article 9 GC 1V, supra note 8. See also Article
5 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Pro-
tections of Victims of International Armed Conflicts (Protocol I), opened for signature Dec. 12,
1977, U.N. Doc. A/32/144, Annex 1, 11, (1977), reprinted in 16 1.L.M. 1391 (1977) [hereinafter
API].

% Kenneth Keith, International Humanitarian Fact-Finding Commission: Its Potential, 5 AJHR
101-108 (1999); Frits Kalshoven, The International Humanitarian Fact-Finding Commission: A
Sleeping Beauty, 4 HuV-1213-216 (2002).

% Roberts, supra note 88, at 370.

% Meron, supra note 12, at 250.

7 See Annemarieke Vermeer-Kiinzli, As If The Legal fiction in Diplomatic Protection, 18 Eur. J. Intl
L. 37-68 (2007).

% Javaid Rehman, International Human Rights Law. A Practical Approach 2 (2003). See also Cassidy,
supra note 54, at 539.
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albeit not related to IHL, is the Mavromattis case before the Permanent Court of
International Justice in which the individual had requested his state, Greece, to
intervene on his behalf against the United Kingdom.” Yet, “by taking up the case
of one of its subjects and by resorting to diplomatic action or international judicial
proceedings on his behalf, a State is in reality asserting its own rights — its rights to
ensure, in the person of its subjects, respects for the rules of international law.”'"

In another context, outside the scope of state responsibility, victims of the crimes
committed by a person found guilty by the ICTY or the ICTR of violations of the
laws of war may be returned their property acquired by criminal conduct or apply
to a competent body to obtain compensation on the national level, provided there
is such an institution. While in the first case, i.e. restitution, victims cannot proprio
motu start the proceedings,'”" in the case of compensation they do have the right
to initiate the proceedings. Unfortunately, as of now, none of these mechanisms
has ever been used. Yet, they all show that the individual needs to refer the matter
to the state if he/she wants reparations for violations of IHL.

In the currentstate of law, this necessity for the individual to relate to his/her state
of nationality seems outdated because more and more it is the individual himself
whose house has been destroyed or demolished and his/her family who has been killed
orinjured. A simple glance at the last few international armed conflicts triggering the
applicability of the full range of IHL norms, e.g. the American intervention in Iraq
in March/April 2003 and the NATO intervention in Kosovo in 1999, demonstrates
that the armed forces are increasingly involved in zero-casualty warfare.'” In turn,
the civilian population suffers from the effects of armed conflict.'® Furthermore
“the scale and frequency of serious infractions of existing rules have been greater
than in earlier decades.”'** This human suffering is all the more incomprehensible
as, so it seems, individuals are left without remedy except via their own state.

As a conclusion, individuals may have rights under international law but that
does not automatically mean that they can enforce these rights on the international
level. It should be pointed out that the enforcement mechanisms of IHL differ from
those of HRL. Whereas IHL is mainly implemented by inter-state, i.e. traditional,

99 Mavromattis Palestine Concession (Jurisdiction) Case, PCIJ Reports, Series A, No. 2 (1924), at
12.
190 Thid,

10

Susanne Malmstém, Restitution of Property and Compensation to Victims, in Essays on ICTY
Procedure and Evidence in Honour of Gabrielle Kirk McDonald 373, 376 (Richard May et al.
eds., 2001).

192 A PV. Rogers, Zero-Casualty Warfare, 837 Intl Rev. Red Cross 165-181 (2000).

1% Human Rights Watch, Civilian Deaths in the NATO Air Campaign, Feb. 2000, Vol. 2 No. 1 (D)
and Amnesty International, ‘Collateral Damage’ or Unlawful Killings?, EUR 70/18/00, June 8,
2000.

104 Roberts, supra note 88, at 360.
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means and has only recently integrated the individual in its enforcement mecha-
nism, HRL has, from the inception, offered individuals a significant place in the
implementation system. From the foregoing it is clear that HRL grants individuals
more rights than IHL does. This is linked to the different origins of the two legal
regimes: IHL is meant to regulate the behaviour of states in armed conflict while
HRL aims at protecting individuals from the state.

3. Individuals as Duty-holders

There is no doubt that in both HRL and IHL, the duty-bearers are the states. In
HRL, individuals are not bound by the provisions of human rights treaties; prima
facie only states are. Yet, a closer analysis reveals that individuals also have duties
under HRL. In contrast, it is evident from IHL provisions that individuals have
duties.'® The best illustration is the prosecution of war criminals before ad hoc
international courts such as the International Military Tribunals for Nuremberg'®

and for Tokyo'"” and the more recent International Criminal Tribunal for Yugosla-

via'® and for Rwanda.'® Moreover, individuals have been or will be hauled before

hybrid courts, mixing national and international elements, such as the Special

Tribunal for Sierra Leone'"° or the courts in East Timor,'"! Bosnia Herzegovina,''?
Kosovo,'* and Cambodia.!™

195 Edoardo Greppi, The Evolution of Individual Criminal Responsibility under International Law, 835
Int’l Rev. Red Cross 531-553 (1999).

Charter of the International Military Tribunal, in Agreement for the Prosecution and Punishment
of the Major War Criminals of the European Axis (London Agreement), 58 Stat. 1544, E.A.S.
No. 472, 82 U.N.T.S. 280, Aug. 8, 1945.

17 International Military Tribunal for the Far East arts. 1, 6, 1589 T.L.A.S. 20, Jan. 19, 1956.

198 ICTY Statute, supra note 9.

19 ICTR Statute, supra note 10.

1% Agreement between the United Nations and the Government of Sierra Leone on the Establishment
of a Special Court for Sierra Leone, 2178 U.N.T.S. 38342, Jan. 16, 2002 [hereinafter Statute of
the Special Court for Sierra Leone].

UNTAET, Regulation No. 2000/15, On the Establishment of Panels with Exclusive Jurisdiction
over Serious Criminal Offences, UN Doc. UNTAET/REG/2000/15 (June 6, 2000).

Section 1 for War Crimes, The Court of Bosnia Herzegovina. For general information on the
Chambers, available arwww.sudbih.gov.ba/?jezik=e (last visited May 4, 2007).

U.N. Interim Administration Mission in Kosovo, Appointment and Removal from Office of
International Judges and International Prosecutors, U.N. Doc. UNMIK/REG/2000/6 (Jan. 12,
2001).

Agreement between The United Nations and The Royal Government of Cambodia Concerning
The Prosecution Under Cambodian Law Of Crimes Committed During The Period Of Democratic
Kampuchea, (June 6, 2003), available arwww.eccc.gov.kh/ (last visited May 4, 2007) [hereinafter
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3.1. International Human Rights Law

It is a fact that obligations are generally not imposed upon individuals under HRL
instruments; the obligation to comply with treaty provisions is upon the states that
ratify such treaties. However, states can agree that individuals have duties under
HRL. Yet, even in this case, only states can be brought before international courts,
for, obligations enshrined in HRL treaties are by and large understood in terms
of state responsibility. Duties imposed on individuals can be divided into two
categories: duties imposed either directly via a clear provision or indirectly as the
result of the application of certain provisions. Furthermore, certain human rights
violations have been criminalised via a new legal field, international criminal law.
As Buergenthal explains “[i]f individuals are deemed to have ever greater rights
under the international law of human rights, it makes sense to impose correspond-
ing duties on them not to violate those rights and, if appropriate, to hold them
internationally responsible for their violation.”'"

3.1.1. Direct Duties
The UDHR states that “[e]veryone has the duties to the community in which
alone the free and full development of his personality is possible.”''® Although it
does not clearly enforce specific duties upon the individual, this provision reminds
the individual that he/she has certain obligations which are encapsulated in an
international legal document.

The ACHPR is oftentimes cited as the only international human rights treaty
that imposes direct duties upon individuals (see Part I Chapter II).""” As Robertson
explains

[TThe States concerned wished to put forward a distinctive conception of human rights in
which civil and political rights were seen to be counter-balanced by duties of social solidarity,
just as they are complemented by economic and social rights and supplemented by peoples’
118

rights.

These duties are specifically outlined due to the discrepancy concerning the
conception of an individual under the ACHPR and the conception of human
rights under other international instruments. Indeed, in Africa the conception
of the individual is one of a person integrated in society and not of an abstract

15 Buergenthal, supra note 23, at 719.

116 Article 29 UDHR, supra note 7.

17 One must however underline that Article 32 IACHR also refers to the relationship between duties
and rights. IACHR, supra note 30.

18 Arthur H. Robertson & John G. Merrills, Human Rights in the World: An Introduction to the
Study of the International Protection of Human Rights 216 (1989); Claude E. Welch Jr., 7he
Afvican Commission on Human and Peoples’ Rights: A Five-Year Report and Assessment, 14 Hum.
Rts Q. 43-61 (1992).
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and isolated entity.'”” “Duties are at once the consequence of one’s membership
of society and the pre-requisite to one’s possessing membership of the society.”'*
In contrast, under the Western view, human rights may be invoked when an
individual is in conflict with a group. Therefore, it is possible to state that under
the African perception, the individual must comply with his/her duties under the
Charter to ensure the development of its society and integration in harmony."*' All
these duties vary according to the age, sex, and position/role of the individual in
the society which means that there is no set of defined rules.'” This, of course, is
a cause of concern when these duties are transformed from moral into legal duties
which require clarity in definition and scope. Moreover, according to the African
approach, such duties are owed to individuals depending on the recipients’ needs
rather than on a set of pre-defined rules.

These duties towards a group comprise, for instance, the duty of children towards
their parents to maintain them in case of need; the duty to preserve the harmoni-
ous development and cohesion of the family (Article 29(1)); the duty to promote,
safeguard, and reinforce mutual respect and tolerance (Article 28); the duty to serve
the national community by placing one’s physical and intellectual abilities at its
service (Article 29(2)) or by paying taxes imposed by law in the interest of society
(Article 29(6)); the duty to preserve and strengthen positive African cultural values
(Article 29(7)); and the duty to contribute to the promotion and achievement of
African unity (Article 29(8)).

It is often strenuous to identify the recipient of a particular duty. Some duties
are owed to specific individuals, others to larger units such as the family, the society
or the state and can accordingly be grouped. For instance, individuals are said to
have duties to their “family;” however, it is difficult to ascertain what the specific
term “family” entails in this context'® or what the specific implications are of

19 According to Benedek, “[t]he human rights approach to be found in traditional African societies
is characterized by a permanent dialectical relationship between the individual and the group,
which fits neither into the individualistic nor the collectivistic concept of human rights.” Wolf-
gang Benedek, People’s Rights and Individuals’ Duties as Special Features of the African Charter
on Human and Peoples’ Rights, in Regional Protection of Human Rights by International Law:
Emerging African System 59, 63 (Philip Kunig et al. eds., 1985). See also Mkau Wa Mutua, he
Banjul Charter and the African Cultural Fingerprint: An Evaluation of the Language of Duties, 35
Va.J. In¢l L. 339 (1995).

Annemarie Devereux, Should ‘Duties’ Play a Larger Role in Human Rights? A Critique of Western
Liberal and African Human Rights Jurisprudence, 18 UN.S.W.L.]J. 464, 474 (1995).

121 B. Obinna Okere, 7he Protection of Human Rights in Africa and the African Charter on Human
and Peaples’ Rights: A Comparative Analysis with the European and American Systems, 6 Hum. Rts
Q. 141-159 (1984).

Devereux, supra note 120, at 475.

Ouguergouz argues that it should be understood to refer to extended families. Fatsah Ouguergouz,
The African Charter on Human and Peoples’ Rights: A Comprehensive Agenda for Human
Dignity and Sustainable Democracy in Africa (2003).
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having such a duty.’** Addis notes that these difficulties arise with regard to the
great majority of the duties under the Charter, e.g. the duty to “contribute...to
the promotion and achievement of African Unity” (Article 29(8)) or the duty to
“serve his national community by placing his physical and intellectual abilities at
its service” (Article 29(2)). The view can be taken that these duties may be simply
aspirational and not enforceable. However, if that is the case, the existence of legal
duties or rights which are deemed to be unenforceable under the law will under-
mine the legal status of the entire document by leading people to view them as
declaratory and hortatory rather than as binding and enforceable.

Another issue noted by Addis'? is the possible contradiction between the enforce-
ment of certain duties and specific rights under the Charter. For instance, the duty
under Article 29(5): “to preserve and strengthen the national independence and the
territorial integrity of his country...,” may be invoked by regimes in order to silence
dissent on especially divisive national issues or on matters involving the treatment
of ethnic minorities. However, Mutua refutes the idea that there is a clash between
these duties and rights; rather, he understands this combination as the possibility
for individuals to adhere to live in harmony with the community.'*

In this framework it is argued that “rights do not simply grow out of duties and
that some duties do not have corresponding rights.”'*” This, in a Western oriented
human rights document, inevitably leads to both theoretical and practical problems
since it is assumed that for an individual to be able to claim a right, another entity
must have a corresponding duty so that this right can be enforced. Furthermore,
if the duty-holders as well as the right-holders can be better identified, then the
state is also in a better position to enforce the obligations or, at least, mediate such
obligations.'” In other words, it assists the state in understanding how it can fulfil
its obligations according to HRL.

On the face of it, it seems that duties are expressed in terms which are incapable
of enforcement because “‘duties are either considered too wide or too lacking in
foundation or empowerment for effective enforcement.”'* In particular, it is argued
that because they are perceived as a matter of morality and personal sacrifices,

124 Adeno Addis, Review of The African Charter on Human and Peoples’ Rights: A Comprehensive Agenda
Jor Human Dignity and Sustainable Democracy in Africa by Fatsah Ouguergouz, 98 Am. J. Inc’l L.
879-883 (2004).
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