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Preface

The first edition of this book was published in 1995 by Arena with the title,
Advocacy Skills — A Handbook for Human Service Professionals. The book
generated much interest, becoming a recommended text on a number of
professional training courses for social workers and nurses. It sold out and
was even translated into Japanese. It was the first book on advocacy skills for
people in social work, nursing or advice work in the UK and I hope that it
helped to ensure that advocacy became better recognised both as a legitimate
activity and as a skill in itself. This edition of the book builds on feedback
about the first edition and it has also been updated.

Advocacy often involves challenging accepted norms and rules that
restrict people’s lives. By demonstrating the skills of advocacy, this book
aims, primarily, to help individuals working in welfare organisations become
effective advocates on behalf of their customers/service users. As discussed
later, the term ‘client’ is used in the book.

Who this book is for

Many people working in many different settings in health and social care act
as advocates. They might be social workers, nurses, advice workers, members
of the clergy, people working in education or housing officials. They may
also be trade union officials who act as advocates for their members. This
book is aimed at them and not at lawyers who need more specialist texts to
take account of the type of advocacy they undertake, but some of the
chapters, including those on negotiation and interviewing, might still be
useful for them. For simplicity, I describe people who undertake advocacy as
‘advocates’.

What this book explains

Successful advocacy is satisfying; unsuccessful advocacy is not satisfying. You
can become a better advocate by adopting the approaches discussed in this
book, and by using advocacy effectively your clients will be more
empowered and better protected.
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It is sad that advocacy is often assumed to be a skill that one simply either
has or hasn’t got. This is not so; advocacy is a skill as much as any other
method of helping people is a skill. Many believe that the key to effective
advocacy lies in having good technical knowledge. While good knowledge
is essential and can boost one’s confidence, on its own it is not effective unless
combined with effective advocacy skills.

It is my belief that important as good technical or legal knowledge is, one
does not need to have several years’ technical or legal training to be an
effective advocate. Advocacy is a skill that ordinary people, doing ordinary
jobs helping others, use every day and is part of helping others achieve their
full potential. Advocacy can set wrongs to rights and is at the heart of the
helping process. Advocacy can empower the powerless and give people a
voice. Advocacy is caring about injustice.

Indeed, advocacy is the reason why many people choose to work in the
helping professions. Caring about the way people are treated and feeling that
you can do something to help is why most of us decided to take on such jobs.
Credible professionals are prepared to raise uncomfortable issues and to
highlight where things are wrong. Failure to do so is to retreat into the safe
haven of bureaucracy, and few people choose to work in the welfare state
because they want to be mere bureaucrats!

All manner of welfare professionals engage in advocacy and they enjoy it
because it can produce moments in their working lives when they feel they
have helped someone and righted a wrong. Junior housing officers may
argue with their superiors about why a family should be rehoused; social
workers may push for someone to get extra help or benefits and nurses may
argue with managers and doctors that, despite the cost, a patient should get
particular treatment. Effective benefit officials will look for a favourable legal
interpretation to get extra benefit for a claimant even if their manager tells
them not to.

Advocacy is not easy. It involves you in extra work and you may meet
resistance from peers, superiors and colleagues in external organisations. But
it can also save you extra work in the long run.

Advocacy can also involve looking at complex issues of fact and law that
may have to go to court or which go to the heart of someone’s treatment of
another person, so it’s hardly surprising that advocacy is controversial. The
effective advocate may well be challenging accepted practice and disrupting
cosy professional relationships. The advocate is also likely to be acting on
behalf of people who are not universally popular. People who use public
welfare services are often poor and marginalised. They may be homeless,
they may exhibit challenging behaviour and may have criminal records. They
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may abuse others and themselves. These are not the traits associated with
success in society and advocates who champion the needs of such people may
themselves be marginalised solely through guilt by association — even within
an organisation that is charged with helping such individuals.

Advocacy is viewed with ambiguity by many welfare organisations. On
the one hand, for example, health and social services bodies may give
funding to service users to run advocacy groups, but those at the top of such
bodies will have private (and not so private) fears about the group being too
effective. Organisations may recruit individual staft and agree that they can
advocate on behalf of individuals but, if that advocacy is thorough and
strong, their enthusiasm for such actions can diminish.

Some local authorities will fund law centres provided they do not do more
than gently nibble the hand that feeds. Indeed, there are recorded instances
of individuals and groups engaged in advocacy having their funding
withdrawn. Redundancy is far from unknown among advocates employed in
the welfare state. In extreme cases, individual advocates may face managerial
sanctions for engaging in advocacy.

How far a society is able to tolerate and encourage advocacy is a test of
that society’s commitment to democracy and pluralism. It is also a test of how
seriously it takes the notion that dispossessed members of society have rights
capable of enforcement and of being upheld if those rights are to have any
meaning. If rights are enshrined in law, it would be sheer moral bankruptcy if
people were unable to enforce them.

Advocacy thus raises fundamental questions about the nature of a society,
its constitution and its respect for individuals. The greater the furtherance of
advocacy the healthier that society is. A society that jealously safeguards and
protects its vulnerable members is likely to be a more tolerant and pleasant
place and it is also likely to be a society which thrives on new ideas and
activities: in short, the type of society most people strive for.

How to use this book

I have deliberately avoided a weighty, theoretical approach. This is for two
main reasons.

First, there is very little published material about advocacy skills. There
are several books on advocacy for lawyers, but these are of little use to people
in health and social care. Advocacy as a skill for welfare professionals is a
comparatively recent development, so concepts and different approaches are
evolving.

Second, advocacy is a very practical skill. It must be developed by practice
and the subtleties associated with other helping skills are often not relevant.
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You should aim to read the whole book. As most readers will not read the
book at one sitting, each chapter covers a separate issue and aims to give the
reader a reasonable grounding in that issue. There are a number of exercises
designed to help the development of skills.

The book sets out a theoretical framework for others to develop and
debate and is a contribution to the growing recognition that advocacy is an
essential part of the work of people in the helping professions.

Any legal references are correct as at June 2000. If subsequent changes to
the law occur, the advocacy skills described will still be valid even though the
legal context may change.
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Part 1

Contexts



The first part of this book discusses the context of advocacy in social care and
health settings and how it can be used to secure better services, money and
housing, even when such things may have been firmly denied or refused. It
also considers the ethics of effective advocacy.



What Advocacy is, Why it Matters
and Why It Happens

Definitions

It is important to be clear about what we mean by ‘advocacy’ as there is a lack
of certainty and much debate about what the word means. Debate about the
meaning of advocacy, with an inevitable lack of universal agreement, arises
out of the recent and controversial history of advocacy in social and health
care and the role of people working in these fields as advocates.

The difficulties associated with agreeing a definition also arise because
different models of advocacy have developed in the welfare state. As a result,
the word ‘advocacy’ means different things to different people. A lawyer will
think of advocacy as the art of speaking in court and examining witnesses
and it may be narrowed down further to the extent that legal advocacy is
often claimed to be the primary preserve of barristers rather than solicitors.
This type of advocacy has been described as ‘a standing invitation to be
clever at someone else’s expense’ (Harvey (1958) in Pannick 1993).
Consequently, books on advocacy for lawyers will concentrate on the
combination of professional duties, legal rules and human skills involved in
courtroom work.

Social care workers and health professionals can also act as advocates.
Some, such as social workers, will often have a clear responsibility to act as
advocates for their clients. For others, advocacy arises as an inevitable
consequence of their work with people who are disadvantaged in some way.
A doctor or a nurse could be motivated by a sense of injustice or concern
about the effects on a patient’s health to write to a landlord about the
patient’s housing conditions or to try to persuade colleagues that a particular
course of treatment is needed. This is advocacy, but it may not be recognised
as such by those involved and can be (wrongly) regarded as marginal to the
main task of a medical practitioner. Despite such marginalisation, the

15
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improvement in housing and health that may follow such actions could be
more effective than anything available on prescription.

A voluntary body may want to challenge a statement of Special
Educational Needs for a child. A housing official may be motivated by a
combined need to improve his or her employer’s cashflow and concern for
the affected individual when taking up a case of late payment of benefit to a
local authority tenant with rent arrears. Similarly, a social worker may want to
obtain extra social security benefits or a particular service for a client for
several reasons. Advocacy will be used as the means to do so, although the
process involved may not be thought of as advocacy.

In recent years the influence of citizen advocacy has been profound.
Developed in the Netherlands and the USA, citizen advocacy has formed a
distinct identity and provided credibility for the idea that service users have
rights about the way that professionals treat them.

Often citizen advocacy concentrates upon the way that services are
provided by and in institutions. This reflects the fact that citizen advocacy
first developed as a way of helping people with learning disabilities to
influence the services they receive.

The advocate engaged in citizen advocacy may be concerned with an
apparently mundane matter, for example the choice of clothing for a person
with a learning disability. However, such matters are of inestimable import-
ance to those whose appearance is decided by others. Parents and institutions
may have oppressive and outdated views on what clothes should be imposed
on a person with learning disabilities. Citizen advocates try to help those
people express their wishes, thus helping them to become full citizens.

It is already clear that different people will be engaged in different forms
of advocacy: from the quasi-legal to the very personal. There is, however, a
set of core skills that is common to all forms of advocacy. In addition, the
tasks that the advocates undertake have a common theme: helping another
person obtain something from someone with power. Sometimes what is
being sought is clear and structured — for example, extra social security
benefits governed by legal rules; at other times it is unstructured and without
clear boundaries. The work of citizen advocates and nurses is often
concerned with the latter situation. One could characterise advocacy on the
first type of problem as ‘hard’ advocacy and as ‘soft’ advocacy on the latter
type. Whatever the type of problem, the advocacy must be structured if it is to
be effective.

Dictionaries can help us define what we mean by advocacy. The Concise
Oxford Dictionary defines advocacy as ‘function of an advocate, pleading in
support’. It is perhaps obvious that advocacy is the function of an advocate
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while, paradoxically, it is sometimes unclear that in undertaking advocacy,
one acts as an advocate for the service user. So this amounts to a clear
instructional relationship. The second part of this dictionary definition takes
us further. ‘Pleading’ is meant in the sense of reasoned argument rather than
pleading for mercy. This is the way that lawyers construe advocacy and such a
definition is consistent with the ‘softer’ forms of advocacy on unstructured
problems.

The Concise Oxford Dictionary's definition of advocate is also interesting. It
reads: ‘one who pleads for another, one who speaks in favour of ‘. Clearly this
implies that advocacy involves arguing on behalf of another rather than on
one’s own behalf. Indeed, there are many successful advocates who readily
admit that they make poor self-advocates. Perhaps the inevitable subjectivity
and self-doubt involved when acting as one’s own advocate undermines
one’s efforts. For such reasons, it is particularly important that people
working with groups which are marginalised in society are prepared to act as
advocates on their behalf. At the most extreme, it is interesting to note that
even solicitors charged with criminal or professional offences usually employ
another lawyer to act for them.

Another definition in the Concise Oxford Dictionary is that for the verb ‘to
advocate’: ‘plead for, defend, recommend, support’. Advocacy is therefore a
positive statement: the advocate’s role is to argue positively on behalf of
another, pleading the best case possible and presenting the facts in the most
favourable light.

Chambers English Dictionary has similar definitions. ‘Advocate’ is defined as
‘an intercessor or defender; one who pleads the cause of another, one who
recommends or urges something’. Again the theme emerges of the advocate
being someone who acts positively on behalf of someone else. This raises a
number of interesting ethical issues which will be discussed later. One
common definition which is not in the dictionary is ‘to advocate’ in the sense
of ‘to give voice to’. The difficulty with this definition is that it assumes that
there is no need for advocacy when a person is able to voice their own
concerns.

A helpful definition of advocacy is that it is a ‘device to influence the
balance of the needs/rights of the group in the favour of the needs/rights of
individuals, especially those on the social margins’ (Brandon 1995).

The examples given earlier show how many people working in different
jobs in health, housing and social-care settings can find themselves acting as
advocates and the situations described are entirely consistent with dictionary
definitions of advocacy.
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There are other definitions which are important in advocacy. These
include:

« client
« the other side
+ negotiation.

The first two are examined in Chapter 2. Negotiation is discussed later in the
book, in Chapter 7.

Different approaches to advocacy

The different approaches to advocacy partly reflect the different historical
roots of various professional groups within the welfare state as well as the
different roles played by these groups. They are also a reflection of the
differing demands of clients. Doctors will obviously advocate about
medically related matters, whereas social workers will cover a broader
spectrum of issues, thus reflecting the range of people and situations they
address.

The mental health charity MIND has helpfully identified three main
forms of advocacy (MIND 1992). These are:

« self-advocacy
« citizen advocacy

+ legal advocacy.

Self-advocacy

‘Self-advocacy’ is defined as ‘a process in which an individual, or a group of
people, speak or act on their own behalf in pursuit of their own needs and
interests’. All of us are self-advocates to a greater or lesser extent. We go into
shops and ask for particular products; we ask our manager to arrange a
training course; we make our desires known daily in a variety of situations.

These are perhaps the most mundane forms of advocacy and, important as
they may be for people’s ability to survive in modern society, one may
question whether such actions are consistent with the definitions of advocacy
discussed above where a third party acts on behalf of another.

There are, however, many interesting examples of self-advocacy under-
taken on a collective basis where the sum of the whole becomes greater than
the sum of the individual parts: tenants’ groups that organise collectively to
take action on housing conditions; homeless families who act collectively to
challenge the actions of housing officials; parents of children in care who
form a group to support and act with other parents to challenge the actions of
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social services departments; and trade unions at grass roots level where
members take collective action to secure improvements in pay and
conditions.

Indeed, it is easy to underestimate the influence that the collective power
of groups of otherwise voiceless people can have on the welfare state and
some in senior positions may try to encourage this by portraying it as a
market-based concept of ‘customer needs’.

Trade unions were influential in formulating proposals for a compre-
hensive welfare system in the 1940s. Contemporary accounts of the popular
acclaim surrounding the publication of the Beveridge Report in December
1942 show how there was genuine, deep, public and cross-party support for
such ideas, which developed from the collective notions that took hold
among the wider population during the Second World War. Collectivism has
been much undermined by the push towards individualism in modern
society, but its roots still penetrate the far reaches of the British national
psyche.

In 1997 and 1998 Whitehall sourced leaks to the media suggested that
the important universal benefit, Disability Living Allowance, might be under
threat, possibly through a transfer to local authorities or by means testing.
The newly elected government was conducting a review of disability benefits
and it became clear that such options were being given serious consideration.
A broad coalition of disability and welfare rights interests coalesced around
the threat and undertook effective lobbying as well as direct action which
included the now infamous pictures of severely disabled people chaining
themselves to the gates of Downing Street and dowsing themselves with red
paint in full view of the assembled media. This event became one of the
defining moments of the New Labour government. The collective efforts
were successful in halting government moves to restrict Disability Living
Allowance — indeed, shortly afterwards, eligibility to the benefit was
extended.

An earlier example was that of ‘The Piggeries’. In the mid-1970s,
Liverpool council tenants in a badly built block of flats colloquially known as
‘The Piggeries’ (so called because of the appalling state it was in) organised
themselves with the aim of having the slum demolished. Not only did they
publicly protest but they mobilised radical lawyers to challenge the council
on housing law. The result was that ‘The Piggeries’ was emptied, the tenants
rehoused and they established useful case law for use by other tenants.

Further back in history, in the 1920s and 1930s, the National Un-
employed Workers Movement not only organised benefit take-up initiatives
among unemployed people to counter the obfuscation of local benefit
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officials but also combined representation at the then equivalent of tribunal
hearings with collective protests in order to challenge refusals of benefit
(Hannington 1936).

Another example is the actions of the Anti-Poll Tax Union in the 1980s,
which took much of the credit for showing how unworkable the community
charge was by a combination of mass action and legal advocacy. Rigorous
examination in Magistrates’ Courts of council attempts to recover unpaid
local taxes led to many embarrassments for officials as advocates, many of
them unpaid and amateur, unpicked the mysterious legislation during court
hearings. At the same time, council meetings were picketed and demonstr-
ations held to give a popular momentum to the organisation.

In the developing world the clergy have taken much of the lead in
organising collective self-advocacy. Synthesising populist methods of
organisation and Liberation Theology, landless peasants in Central and
South America have formed a bulwark against those countries, such as
Guatemala and El Salvador, where the military has had enormous political
and economic power. Traditional crafts have survived and indigenous culture
and language have been preserved as voiceless groups have asserted
themselves. However, this has not been without costs — witness the
well-documented human rights abuses carried out when indigenous people
in South America have acted collectively.

Such actions have much in common with the actions of the Civil Rights
movement in the USA in the 1960s where activists and radical lawyers
combined to challenge systematically the discriminatory application of
welfare rules by US officials. Groups of aggrieved individuals world-wide
have achieved much by collective self-advocacy where they have integrated
legal action with popular dissent.

In health and social care settings, effective self-advocacy has occurred
among people using mental health services and some groups of people with
learning disabilities. There has also been considerable development of
advocacy among people with physical disabilities.

An interesting example of collective self-advocacy has been the
Nottingham-based Advocacy in Action group (Small 1991). This
organisation is made up of people with learning disabilities and non-disabled
co-workers. Working as a collective, they actively challenge practices that
restrict the lifestyles of people with learning disabilities or which take
advantage of them. Advocacy in Action places a strong emphasis on learning
assertiveness skills and helping members to formulate their complaints and
press them home. Issues which have been tackled include a wide range of
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service problems — for example, lodgings where people have been treated
inappropriately by the landlord.

The organisation People First has developed a consistent track record in
collective self-advocacy. An example of the flowering of activity around
advocacy and campaigning by people with a learning disability which first
developed in the USA and Scandinavia in the 1970s, People First has been
actively involved in a variety of advocacy actions, for example the legal
challenge in Canada against the forcible sterilisation of a woman with a
learning disability, known as ‘Eve’. This legal challenge ensured that the
Canadian Supreme Court ruled that ‘no one will be sterilised without their
permission’. In the USA People First has combined collective protest with
legal action to close long-stay institutions (Tennessee) and to ensure that
people with disabilities are represented on State community care boards (e.g.
Colorado and Illinois). In the UK People First and other groups of people
with a learning disability have combined protest with legal challenges to
charges for local authority services. ‘Viewed as a struggle for liberation, the
self-advocacy movement bears strong resemblance to the struggles in the
USA for women’s rights, including the right to vote and the civil rights of
racial minorities, including again the right to vote’ (Bersani in Ward 1998).
The self-advocacy movement has come of age and can be a force to be
reckoned with, well able to mobilise popular campaigns and legal challenges
on issues from accessibility to human rights.

The organisation MIND has its roots in self-advocacy by people who had
experience of conditions in mental hospitals. As MIND became part of the
bureaucracy associated with mental health provision, its historical place has
been taken by newer groups such as Survivors Speak Out. This process of
self-advocacy organisations becoming part of the establishment is not new
and there are many examples: tenants’ associations which start out
campaigning for better conditions but end up consulting with the council
about evicting unpopular neighbours; disability groups which begin life
campaigning about legal and institutional discrimination but may themselves
become providers of social care services, with their users in turn complaining
about their practices.

Many organisations find that, as their original ideas gain acceptance and
the organisation is perceived as effective and representative, both the
organisation and its leaders are absorbed into the very infrastructure they set
out to criticise. This process is critical and members of groups need to
recognise when, rather than functioning as a campaigning self-advocacy
group, they are becoming part of the problem. The turning point appears to
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be when the group is given the opportunity to be institutionally effective and
to co-exist with former adversaries.

The significance of self-advocacy for people working in social care and
health is that it provides a route from which new ideas and challenges can
emerge. It is also apparent that the most effective forms of self-advocacy are
those where individuals act collectively and synthesise legal action with
collective activity. Essentially, the groups and their members will be adopting
a structured approach to their advocacy. The growing development of
anti-discrimination legislation and the strengthening legal basis of human
rights law ensure that collective self-advocacy will remain a recurring feature
of activity by marginalised groups of people.

Self-advocacy also implies that it is those directly affected by the problem
— the sufferers of injustice, the clients, the service users — who act as
advocates, but experience suggests that they have to involve professional
organisers as supports. In addition, all groups may produce informal leaders
and tyrants. Professionals not directly affected by the problem can play a
significant role in such groups. For example the Towerwatch organisation in
London, formed to take action about poor service delivery by the
Department of Social Security Benefits Agency in the 1990s, drew its
membership from both claimants and local authority welfare rights staff.
Many carers’ groups can point to important developmental work by people
employed within helping organisations. Indeed, human service professionals
have often deliberately assisted with forming self-advocacy groups to
challenge their own organisations and to give a voice to their own concerns
about services. This could be viewed either as cynical manipulation by
middle-class individuals or as a genuine attempt to create change in
partnership with those directly affected. Itis a tribute to the pluralist values of
the welfare state that such actions can and do occur.

Professionals involved in a group may try to limit the advocacy
undertaken by the group’s members so that the group may gain acceptance
from the main service providers on the other side. Some individual service
users within the organisation may also do the same. This may be a feature of
the group entering the transitional stage of becoming a service provider
itself. The current emphasis on user participation, which is partially
enshrined in legislation, adds an impetus to this process, though how far
self-advocacy groups are able to maintain their independence in such
partnerships is debatable. The vagueness of the terms of the legislation
allowing for user involvement is perhaps indicative of the transitional state of
user participation.
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Lindow stresses the importance of adequate funding for self-advocacy
groups and that:

in some cases, failures are caused by hope triumphing over experience.
Centuries of ill-treatment and ignoring people deemed ‘mad’ are
forgotten in a wave of goodwill. People do not realise the extent of
change needed to facilitate self-advocacy — it is assumed that the
statement ‘You now have permission to speak’ will bring forth
self-advocacy. (Lindow 1992)

Self-advocacy groups need the same level of resources as any other area of
activity. Money is needed to pay travelling expenses, training and secretarial
support. Above all, professionals involved in helping such groups must offer
a genuine listening voice that does not psychoanalyse into oblivion the fears
and ideas of the customer or view them as tokenist. Finally, there is also the
need for external supporters to act as facilitators, interpreters and advisers.

Self-advocacy groups must be distinct from individuals and groups that
claim to act specifically for others and the majority of the membership should
consist of service users. Another feature is that self-advocacy groups often
have relatively few formal structures (which is perhaps a weakness) and there
will be a large element of participative democracy in their running. Groups
claiming to be self-advocacy organisations which lack such features may be
in transition to becoming service providers, or may just be groups of
concerned individuals with limited personal experience of the issues they
claim to espouse.

Features of collective self-advocacy

Synthesises legal and popular action.

Often associated with a collective style of organising.

A large majority of the membership of organisations consists of
those who stand to gain directly from resolution of the grievances
being pursued.

May have outside input and/or support from professionals who wish
to work in partnership and promote advocacy.

Organisations exhibit a large element of participatory democracy
and limited formal structures.

Organisations may be absorbed into the mainstream of service
provision.

Debates will occur about the ethical principles of the limits and style
of the advocacy and about the structure of the organisations.
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Citizen advocacy

Despite its inception in 1966 in the USA, citizen advocacy is unevenly
developed in the UK, so it has various definitions. It is perhaps useful to think
of citizen advocacy as a synthesis of advocacy and partnership between a
person with a disability and an able-bodied person; this reflects its
development, which has primarily been in the context of people with
learning disabilities or other disabilities which inhibit their ability to
communicate effectively and the fact that the emphasis in citizen advocacy
lies in ‘giving a voice’. Citizen advocacy sees the advocate and service user
acting in partnership — indeed, the advocate and client are described as
‘partners’, thus formalising an instructional relationship between them.

Citizen advocacy was first developed in North America by a community
worker, Wolf Wolfensberger, when working with parents of children with a
disability. The parents had identified that their children obtained better
services when someone acted as their advocate. Their anxiety was that there
would be no one to act as their children’s advocate after their death.
Wolfensberger’s response was to develop the concept of a concerned citizen
to act on behalf of the child (Wolfensberger 1977) — a combined best friend
and objective advocate. Citizen advocacy also aims to help people become
more independent.

O’Brien (1987) describes a citizen advocate as follows:

A valued citizen who is unpaid and independent of human service social
workers creates a relationship with a person who is at risk of social
exclusion and chooses one of several of many ways to understand,
respond to and represent that person’s interests as if they were the
advocate’s own.

O’Brien and Wolfensberger in particular have demonstrated how citizen
advocacy is a key element in the process of normalisation for people with a
learning disability or the more refined concept of social role valorisation,
which ‘seeks to offer people in institutions an environment which gives them
valued social roles and a lifestyle as close as possible to those valued by
people outside institutions’ (Payne 1997). They are also one of the keys to
enabling exploitation and abuse to be exposed and prevented. Advocacy is
therefore part of the process of protecting vulnerable people.

Citizen advocacy therefore occurs when an ordinary citizen develops a
relationship with another person who risks social exclusion or other unfair
treatment because of illness or handicap. As the relationship develops the
advocate chooses to understand, respond to and represent the other person’s
interests as if they were the advocate’s own (Sang and O’Brien 1984).
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The one-to-one relationship of advocate and partner is central to citizen
advocacy and enables the advocate to use his or her time and energies in
improving the life of a particular individual. It also provides a strong
counter-balance to the general tendency of services to view people with
learning disabilities as a homogeneous group rather than as individual beings
with their own particular likes and dislikes (Butler and Forrest 1991).

Citizen advocates will do many everyday things such as going to social
events, giving help with difficult personal issues, helping a couple get
married despite opposition from parents or service providers, pushing for an
elderly person to receive ophthalmic treatment after waiting years for an
operation, etc. They will also represent people at case conferences and
meetings, help people claim benefits and help them move to independent
living. They might press for improvements in services, such as redecorating a
day centre, or expose poor practice; this is perhaps a much underused aspect
given the recurring scandals of abuse in many long-stay institutions.

Citizen advocacy has developed slowly in Europe and is better developed
in the USA, Netherlands and Scandinavia than in the United Kingdom. One
reason for the slow development of citizen advocacy is because funding for
advocacy schemes has mostly been from public channels. There is anecdotal
evidence that some senior health and local government staft who control
funding have been wary of encouraging vigorous citizen advocacy: too many
awkward questions can be asked and existing practices challenged. In
addition, the year-on-year purge on public spending has meant that funding
a citizen advocacy scheme loses out to the demands of high profile spending
areas. Another reason is that advocacy as a skill is still not universally
recognised. There is no consensus about its definition and, culturally,
north-western Europeans are often reluctant to engage in conflict — an
inevitable corollary of any advocacy. Citizen advocates have thus often
concentrated upon ‘softer’ issues such as treatment by professionals in
positions of power over the service user.

Citizen advocacy also suffers from a fundamental weakness. The model
involves the advocate acting in a variety of roles, and the different skills
needed for such roles are poorly defined. Expecting a citizen advocate to be a
friend, counsellor, legal adviser and general supporter places too many
differing roles on the shoulders of one person. This, allied to the long-term
commitment required, means that citizen advocacy is hard to sustain and it
makes it harder to focus on the issues that matter to a service user. Research by
the Bristol Advocacy Project confirms this pattern (Simons 1994). It shows
that citizen advocates feel undermined by conflict and personalisation of
issues. The study also indicated that services seemed slow to respond to
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citizen advocates and sometimes want them to co-operate in dubious
attempts to modify their partners’ behaviour. Advocates also worried that
taking action about matters, especially concerns about abuse in institutions,
might rebound on their partners. Simons concluded that ‘services have yet to
come to terms with the direct involvement of outsiders of any kind (including
families). If people are really going to be part of the community (as opposed
to simply in it) services must become more outward looking’ (Simons 1994).
Finally, it has also been noted that people with higher income levels and
higher levels of education who have advocates are likely to gain
disproportionately (Ivers in Craig, 1998 ed).

In the UK the Disabled Persons Act 1986 gives people with any form of
disability a legal right to have a representative. Whenever this legislation is
fully enacted and adequately resourced, it will give citizen (and other)
advocacy a boost. However, there are concerns about the cost of advocates. It
has been estimated that to cater for the 144,000 people who are likely to
need advocates at an average cost (estimated in 1993) of £215 each per year,
nearly £3 1 million would have to be allocated (Philpot 1993). The activities
of effective advocates would also have the effect of increasing pressure on
public spending as shortfalls in service provision were identified and
successfully challenged.

However, the extension of disability discrimination legislation with the
powerful Disability Rights Commission and the incorporation of the
European Convention on Human Rights into UK law with the Human
Rights Act 1998 inevitably mean that basic rights issues will come under
greater scrutiny, and in order for such rights to grow among people with
severe disabilities, we will need to see an extension of citizen advocacy
approaches. Both the Commission and the Human Rights Convention
address issues around our treatment of each other, the state’s treatment of
vulnerable people. For example, advocacy to allow a person with a learning
disability to form a personal relationship with another moves from the
unstructured to the structured by it now being something granted in law by
Article 8, giving everyone the right to privacy in their family life, and Article
12, which protects the right to marry.



WHAT ADVOCACY IS, WHY IT MATTERS AND WHY IT HAPPENS 27

Features of citizen advocates
Independent from the organisation providing the service and free of
conflicts of interest.
Not relatives of the client/partner.
Willing, committed members of the community who try to secure
individuals’ rights as well as act as companions and helpers.
Prepared to enter into a long-term, sustained, helping relationship
with the client/partner.

Legal advocacy

Advocacy has traditionally been claimed as the forte of lawyers. This is
particularly so for barristers, who have a legally protected, virtual monopoly
on appearances in the higher courts. Lawyers view advocacy as the act of
representing clients before courts and tribunals.

I draw several distinctions between advocacy in the health and social care
professions and that undertaken by lawyers. First, for health and social care
professionals, advocacy will usually take place outside the courtroom; much
effective work is undertaken by letter or on the phone. Second, the skills and
ethics of advocacy in the courtroom can apply equally outside court and
should be used by all advocates. For example: ‘The task of the advocate is to
be argumentative, inquisitive, indignant or apologetic as the occasion
demands and always persuasive on behalf of the person who pays for his
voice’ (Pannick 1993).

Third, most human service professionals are not paid by their clients.
They usually don’t have the funds to pay even if the practice of charging were
to be developed. Fourth, legal advocacy may involve complex points of law
and require considerable legal training. While advocacy by health and social
care professionals can benefit from the correct application of legal principles
and while it is essential to use the law in all advocacy, effective advocacy on
many matters can be undertaken by people without legal training.

The apparent complexity of legal matters excludes many people from
enforcing their rights and there is a view that the lawyer’s skill in over-
complicating simple principles acts as a deterrent for ordinary people to
enforce their rights while meaning that lawyers have a continual supply of
paid work unravelling the complexities they have helped create. One of the
features of our legal system is that it is rooted in historical principles, uses
much archaic language and its proponents dress in old-fashioned clothing.
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All of this creates an aura of remoteness from everyday life and everyday
people with everyday problems. Is it any wonder that judges ask barristers to
explain, ‘Who is Gazza? Is he a rugby or association football player?’ In such
a culture, the mystique and strict rules requiring legal advocates to have a
long training not only exclude many working-class people from entry to the
law but reinforce the mistaken belief that legal training is essential for the
resolution of even the simplest problems. The skills of legal advocacy can be
effectively transferred to other settings and used by them — the skills involved
have much to offer in the pursuit of people’s rights.

However, it is also necessary to recognise one’s limitations and to use legal
advocates where appropriate. One must recognise that great improvements to
the rights of poor people have been made as a direct result of work by legal
advocates. For example, fundamental rights around homelessness,
community care and discrimination have been usefully clarified and
improved by the work of lawyers acting as advocates. But one must also be
aware that most lawyers do not have the necessary interest, skills and
experience to act as effective advocates in the areas that many users of welfare
services require and that the limitations of the Legal Aid scheme often mean
that, even if the right legal help is available, the money to pay for it isn’t.
Furthermore, effective legal advocacy also requires good inter-personal skills
and creativity. These may be lacking in a lawyer whose training concentrated
upon traditional legal skills. Even so, there may come a point when particular
legal expertise and skill is required to resolve problems. This is when the
lawyer or specialist adviser should be used.

Features of legal advocacy

Usually based upon a contractual or financial relationship.

The nature of the problem may involve advocacy which becomes
remote from the client.

Difficult for most people to engage in because of complex rules of
conduct and limited rights of audience before courts.

Not concerned with the non-legal aspects of advocacy.

Highly effective when used to push back the boundaries of legal
understanding of people’s rights.
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The welfare rights movement

This is a synthesis of different approaches to advocacy, often combined with
strategic skills in social policy development and campaigning. Welfare rights
work is concerned with providing information and advice on social security
rights and in providing advocacy on these issues for customers of the social
security system. Many welfare rights advocates are also skilled in housing,
debt, immigration and employment law.

Aslong as there have been welfare systems, there have been welfare rights.
The existence of advocacy on welfare rights issues has been documented in
British history — for example, the role of the Settlement Movement in
campaigning on pension rights, the Public Health Movement and the
National Unemployed Workers Movement in the 1930s.

However, the recent origins of the welfare rights movement lie in the
synthesis of Quakerism and the US Civil Rights movement. In the 1960s it
became apparent to many people that the post-war welfare states had not
eradicated poverty and that there were massive discrimination and flouting of
legal safeguards within the income maintenance systems. The Civil Rights
movement drew in radical lawyers and advisers to mount legal challenges to
racism in the US income maintenance (or ‘welfare’) systems administered by
various states, with denial of basic benefits by officials who actively dis-
criminated by applying over-rigid interpretations of the law and their
discretionary powers. Because of the level of poverty among black people,
the Civil Rights movement used legal challenges as part of their political
campaigning.

In the UK in the late 1960s the then Labour government initiated the
Community Development Projects. These schemes were designed to help
stimulate local activity in areas of social deprivation and included welfare
rights advocacy by Project employees. By this time the welfare rights
movement had formed an identity and the tangible gains for people on low
incomes as a result of advocacy on income maintenance issues were clear to
those affected. At the same time, the Child Poverty Action Group (CPAG)
was founded by academics and Quakers who were concerned at the
persistence of poverty in the UK. In the same era, Shelter, the national
campaign for homeless people, was founded to campaign for improved
housing and to stimulate the provision of advice about housing rights.

CPAG began to offer an advice facility for the public and those working in
the welfare state. They also undertook a deliberate strategy of pursuing test
cases on social security matters both to publicise the obvious injustices in the
system and to secure improvements to it. Indeed, one of their earliest
publications was a booklet entitled Test Cases for the Poor. Another publication,
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one that became a classic, was the National Welfare Benefits Handbook. The aim
of this book was to empower benefit claimants and their advisers. (At this
time, even the official government guidance on social security matters was
covered by the Official Secrets Act.)

In 1968 Oxfordshire County Council appointed the first ever welfare
rights officer. This represented a watershed because it had become
recognised (in some quarters at least) that advocacy on social security matters
was a skill that was relevant and helpful for those working in the personal
social services. Formal advocacy including advocacy before social security
tribunals was starting to be viewed as a model of intervention that deperson-
alised individuals’ hardships and challenged wider notions of inequality. It
also obtained money for people when the system had refused it and could
make a major impact on the lives of individual poor people.

In the late 1970s and early 1980s there was a significant growth of
welfare rights services within local authorities. Often starting with just one or
two staff and then growing rapidly as their work became politically popular,
the movement was a logical response to the growth of unemployment and
poverty. All local authorities like to be seen to be doing something positive:
employing welfare rights staff is a tangible demonstration of concern for
people on low incomes and brings extra money into the local economy.

There has always been a problem with benefit take-up rates. In large part
this arises from the nature of the means-tested benefits system. Welfare rights
advisers thus quickly moved from advising individuals to undertaking
publicity campaigns about benefit entitlement. Such techniques were clearly
a more useful method of reaching people than any number of individual
consultations. The welfare rights perspective in advocacy for social security
claimants often includes an invaluable customer focus. This as well as their
technical expertise means that welfare rights advisers are often consulted
when organisations analyse policy and practice.

The never-ending round of changes to social security legislation since
1979 has meant that there have been many reductions in benefit entitlement.
Often publicity campaigns have been run specifically to encourage people to
claim before a negative change takes effect. Welfare rights advisers have
pioneered this approach to welfare politics. They have also developed
expertise in debt and housing matters because of the links between poverty,
debt and homelessness, and this is an interesting extension of their field of
influence.

Although the paid appointment of welfare rights advisers is a com-
paratively recent development, welfare rights work is not. Advice on benefit
matters has been a feature of the work of many people in the welfare state for
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many years. The relationship between poverty and other social problems,
together with the need to inject independence into a benefits system that is
frequently badly administered, means that many human service professionals
have become involved in this field. Indeed, it is perhaps one of the few things
that different professional groups within the welfare state have in common.
Social workers are particularly involved, because of their own direct
connection with practical service provision for those on low incomes, their
residual income maintenance powers for children and families and the
devastating effect that poverty can have on some individuals, to such an
extent that they require social work help.

There were also the Claimants’ Unions, which have now all but perished.
Claimants’ Unions never became large organisations but they espoused
non-hierarchical methods of organising and a reliance on collective decision
making. In the type of society in which we live, such avowedly leaderless
groups are at a disadvantage. Claimants’ Unions combined the roles of giving
advice about legal rights to social security and campaigning politically for
improvements to the benefits system. They also undertook direct action, such
as sit-ins at social security offices to highlight poor standards of service.
Membership was constitutionally confined to people who were or had
recently been benefit claimants. Claimants’ Unions published leaflets about
benefit rights and undertook tribunal representation for claimants in general,
as well as those who were members. Their activities could be described as a
combination of legal and self-advocacy.

Unfortunately the Claimants’ Unions declined. Their anarchic and
parochially focused style of organisation was perhaps their undoing. Sadly,
their demise occurred when such organisations were most needed, as
unemployment started to rise sharply in the early 1980s. Their lack of formal
links to anyone, and in particular the wider labour movement, clearly did not
help when trade union members were being made redundant. It is also the
case that many activists in the Claimants’ Unions progressed into advice
work and thus into paid work as welfare rights advisers.

The growth of the welfare rights movement in local authorities, with
better resources and more political influence than Claimants’ Unions, as well
as in formal advice settings meant that the ramshackle web of Claimants’
Unions compared poorly in the eyes of service users.

This growth was mirrored by a parallel growth in the voluntary sector,
particularly in advice agencies such as Citizens Advice Bureau. There was
also the development of law centres in the late 1960s and 1970s. Law centres
offered skilled legal assistance for those on low incomes and it was inevitable
that their areas of expertise focused on the legal problems of their clients.
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This naturally meant that they developed skills in welfare rights work and
used the rules to obtain substantial improvements for those on low incomes
who had previously not been able to enforce their rights.

With poverty being the cause of much social and health dysfunction,
anyone working in this field needs to have an understanding of the role that
poverty and inequality plays in people’s lives. The past two decades have
witnessed a disturbing growth in poverty levels — both absolute and relative.
For example, between 1977 and 1995/96 the proportion of households
living at below half of average income increased from less than 8 per cent to
24 per cent. At the same time, the poorest 10 per cent of single households
became, on average, £208 per year worse off compared to the richest 10 per
cent who became £6,968 a year better off. There is also a massive amount of
evidence to illustrate the links between poverty and ill-health and how the
health of poor people has worsened as income distribution has widened. (For
example, see ‘Independent Inquiry into Inequalities in Health’ 1998 (‘The
Acheson Report’) and Shaw er al. 1999). The international picture follows
similar trends in terms of how health and wealth are closely correlated.

Welfare rights work with its emphasis on improved benefit take-up and
challenges to wrongful denial of benefits is a logical response by health and
social care professionals in a society where so much ill health and social
dysfunction is caused by poverty. Welfare rights work cannot significantly
alter the basic structural causes of poverty —legally determined benefit levels,
taxation policy, worklessness, etc. But it does at least ensure that those who
are in poverty are prevented from falling further into it. It also acts as a major
check on welfare officialdom with its inevitable tendency to overlook the
needs of the customer in the name of efficiency, self-preservation, deterrence
and overwork. There are also times when officialdom displays behaviour
which can only be characterised as sheer nastiness towards the very poorest.
All welfare rights specialists can point towards instances of deliberate refusal
to comply with basic legal requirements to pay the correct amount of benefit
or to provide basic legally guaranteed service standards. The behaviour of
some Benefits Agency fraud staff is perhaps the best example. Welfare rights
work which challenges official mistreatment is therefore essential to preserve
basic rights and to contribute to the pluralism and accountability inherent in
a democratic society.

Advocacy in social care and health professions

There is an encouraging amount of acceptance among those in social care
and health professions about the role of advocacy. In social work, medicine
and nursing there is literature to confirm the acceptance of advocacy as one of
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the tools for helping people and ensuring that their rights are upheld, even
though literature on the skills needed in advocacy is lacking. Equally, health
and social care professionals may find themselves on the receiving end of
advocacy.

The very earliest origins of social work as a professional activity point to
the role of social workers as advocates. Clement Attlee, when he was the
future Prime Minster, wrote one of the earliest textbooks for social workers,
The Social Worker, in 1920. He highlighted this aspect of the role of the social
worker in addressing social injustice (Attlee 1920).

To deny advocacy as a legitimate part of the process of helping people
survive life’s rigours is to deny the reality of life itself. ‘Advocacy seeks to
represent the interest of powerless clients to powerful individuals and social
structures’ (Payne 1997). Payne also usefully describes the place of advocacy
in social work practice.

Davies (1994) has succinctly put it in a classic text of social work practice:
‘Strategies of change in social work might sometimes need to be directed, not
at the client, but at dysfunctional elements in the client’s environment.’
Davies goes on to describe two forms of advocacy in social work: personal
advocacy and structural advocacy. The former focuses on the individual’s
need and the latter on a community or group. ‘In either case, the assumption
is that the social worker has skills and qualities or access to resources that are
likely to tip the balance in the favour of those whose interests would
otherwise be overlooked or over-ridden.” In other words, social work is
ultimately concerned with just two themes — the empowerment and pro-
tection of people who are vulnerable, poor and/or disempowered. Advocacy
is one of the tools which can be used in furtherance of empowerment and
protection.

Coulshed, another writer on social work theory, places advocacy among
the skills to be used when trying to obtain resources for a client (Coulshed
1991). Advocacy is seen as a practical skill and is divorced from the
philosophical basis of advocacy that is, primarily, concerned with de-
personalising a problem. Seeing advocacy as just a method of performing
mundane practical tasks is to overlook the debilitating potential of other
social work methods, with their emphasis on personal failure and personal
success amidst worldly catastrophe.

Coulshed also describes a useful theoretical framework for all advocacy,
not just that undertaken by social workers. In situations where the pro-
fessional is ‘having to fight to secure justice or to combat the abuse of power,
perhaps by a higher authority, then competitive tactics are in order. Where
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parties are negotiating towards agreement rather than to gain advantage, then
collaborative elements are to the fore’ (Coulshed 1991).

There is also the concept of task-centred casework. An immensely
practical method of helping people, task-centred casework is an attempt to
place the jumble of undifferentiated structural problems (i.e. the combination
of poor health, bad housing and inadequate income that many people
grapple with daily) in some form of order and to impose a therapeutic gloss. It
has been found to be an effective form of helping in some situations and it
does require a more egalitarian approach than the psychodynamic models of
social work.

A major, though dated, theoretical work on social work, Theories of Social
Casework, edited by Roberts and Nee, briefly addresses the role of social
worker as advocate:

questions of environmental effects on personality and environment as a
dynamic in change led to the issue of the caseworker as advocate ...
[There is] a distinction between ‘case advocacy’ (caseworker as advocate
for the individual and his welfare) and ‘policy advocacy’ (caseworker as
advocate of societal or agency policy change) ... caseworkers have been
and continue to be advocates for their individual clients ... it has been an
ingredient in treatment throughout the history of casework. (Simon in
Roberts and Nee 1970)

One can excuse the pejorative use of the word ‘treatment’ in the above quote
(it was a fashionable but patronising concept at the time) but it does show,
once again, that effective social work practice must include advocacy. Roberts
and Nee’s book also has some useful things to say about a potential conflict
of interest in advocacy:

The use of clients by caseworkers in policy advocacy could develop into
conscious as well as unconscious exploitation of clients’ misery and
helplessness as surely as the goal of adjustment to his [the client’s]
environment (which was never a theoretical goal of casework) is alleged
to have done. This exploitation will develop unless there is careful work
with clients as to what they want for themselves and how much they
want to and can involve themselves as citizens, not clients in societal and
policy change. (Simon in Roberts and Nee 1970).

This is helpful advice for any advocate.

Despite the apparent acceptance of advocacy as part of the daily work of
many people in social care settings, including those in social work, there is
limited writing about advocacy as a skill in its own right and little that shows
people how to advocate for others in practice. There is also no agreement
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about terminology and no common understanding of advocacy as a skill in
itselfin the same way that, for example, counselling is recognised as a skill.

Advocacy can arise in many situations, as described earlier. Poverty
heightens stress and reduces people’s ability to live fulfilling lives. It is thus
inevitable that social workers and other social care professionals have to act as
their advocates. In the case of social work, there are also the residual
discretionary financial powers exercised by social workers. When the main
income maintenance system fails, one can hardly blame the victims for
turning to social workers for practical help!

The most common form of advocacy within helping professions is
welfare rights advocacy. This emphasis on money reflects the needs of the
service users and is clearly a reflection of the growth of poverty in the 1980s
and 1990s. The massive growth of unemployment and joblessness is at the
heart of this growth of poverty as people with previously secure jobs have
been drawn into the ranks of the unwaged.

The lack of secure job opportunities not only creates problems for the
formerly waged but for the waged as well: witness the growth of low-paid
work in the 1980s and 1990s and the depressing effect upon skilled wage
levels. Similarly, employment and the chance of participation in society with
money in one’s pocket has been seriously eroded for people with disabilities,
for younger pensioners and for single parents. Successive studies have also
shown that as poverty has grown, so has income inequality and the
consequences of poverty and inequality — variations in health, community
safety, family breakdown, etc. The helping professions would be strangely
aloof if they did not respond to poverty as a very major force in the lives of
their customers. Advocacy is one practical method of responding. The
influence of the ‘softer’ forms of advocacy described earlier should also not
be overlooked.

Doel and Shardlow see advocacy as part of the role of social workers.
They have a very loose definition of advocacy: ‘... the practitioner’s work on
behalf of the client ... the skills of expressing your own view, even when it
conflicts with other people’s. The expressed views may indeed be on behalf
of a client’ (Doel and Shardlow 1993). My criticism of this approach is that it
is not specific enough and it fails to distinguish between advocacy for groups
and advocacy for individuals. It also, critically, fails to distinguish between
structured problems and unstructured problems, appearing to see negotiation
and assertiveness as the only ways of resolving issues and conflicts. However,
Doel and Shardlow emphasise that advocacy can concern unstructured
problems such as trying to resist demands that a person should be admitted to
a residential home when that person wishes to remain in the community.
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Such issues are as important to the individual concerned as a dispute about
entitlement to a social security benefit.

The distinction between advocacy on what have been described as
bounded problems (problems with a clear structure) and unbounded
problems (without a clear structure) is important. Bounded problems are best
resolved by a more litigious approach than unbounded problems. People
working in social care and health organisations are often working with
individuals on unbounded problems, so it can be easy to fail to recognise
when the problem is bounded and thus needs quite different skills to resolve.
Bounded problems are characterised by rules, regulations and procedures,
and will have a clear structure for resolving disputes or differences of
interpretation. These procedures will form the basis for any action. Un-
bounded problems are based more on inter-personal issues and lack a clearly
regulated structure to fall back on. With unbounded problems, it will be
necessary to engage the other side in a solution and to work constructively
towards it and the more robust versions of advocacy will not be helpful.

Features of bounded problems

Have a limited timescale.

Have clear priorities.

Have limited applications.

Can be treated as a separate matter.

Are discrete.

Usually involve a limited number of people.
You will know what needs to be done.

You will know what the problem is.

You will know what would be a solution.

Features of unbounded problems

Appear to have no solutions.

Have longer, more uncertain timescales.

The implications are greater but more uncertain.

Are not discrete and can’t be disentangled from their context.
Usually involve more people.

You will not know what needs to be known.

You will not be sure what the problem is.

(Watson and Watson 1986)
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Examples of bounded problems

Refusal of a Social Security benefit.

Exclusion of a child from school.

A decision by a housing official to refuse housing to a homeless
person.

The decision to allocate a limited amount of support to a person
living in the community.

Debt problems.

Examples of unbounded problems

Many decisions about medical treatment.

Joint planning of a new project with another organisation.
A complaint about a colleague’s conduct.

Negotiating a contract with a supplier.

Most inter-personal disputes.

Advocacy in nursing and medicine

While much of this chapter has concentrated on the place of advocacy in
social care, one must not ignore the role of advocacy in other helping
professions. While there may be a different emphasis, there is, nonetheless, an
ethical basis and framework for advocacy by other human service pro-
fessionals — especially in medicine. Because advocacy is often primarily
concerned with obtaining resources for someone and helping them, it sits
comfortably with a range of other activities in health care.

The greatest advances in medical care have been when medicine has
turned from individualised treatment plans to addressing issues affecting
whole groups. For example, the eradication of smallpox and the nineteenth-
century public health movement can be viewed as medical models of group
advocacy. Effective eradication of smoking would do more for longevity than
great advances in the management of coronary heart disease. It is one of the
great contributions of the public health perspective that it has long been
accepted that medical staff should speak out on social and economic
problems which affect people’s health. Inevitably, this draws the health
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professional into an arena where advocacy is one of the remedies to be
applied.

Any literature search on advocacy in medicine will throw up hundreds of
references and it seems that quite distinct approaches to advocacy have
developed in nursing compared to mainstream medicine. Most of the
developments in advocacy in medicine have taken place in the USA, where
the leading role of insurance companies and the tendency to over-treat means
that independent medical guardians are important in making sure that
patients receive the appropriate treatment at the right price. Equally, a health
professional may well have to challenge the refusal of an insurance company
to authorise payment for a particular type of treatment. Such advocacy will
often be concerned with unbounded problems, though the intrusion of legal
aspects associated with insurance can mean that bounded problems are also
involved. Thus, in the USA, one reads comments such as:

I have frequently felt that physicians are at their professional best in their
role as patient advocates. The traditional extent of our advocacy is
perhaps broader than we realise...our advocacy must increasingly
address societal as well as individual issues. ..our advocacy can provide
an element of informed and compassionate health care planning and
delivery that is available from no other source. (Klocke 1988)

In the UK, the availability of (generally) free universal healthcare has meant
that advocacy to protect the patient’s pocket has not been required in the
past. However, practitioners indicate that the growth of private healthcare
and the creeping selectivity of the National Health Service are leading to the
development of similar advocacy by doctors in the UK.

Within nursing, advocacy has a long history. Florence Nightingale’s
efforts to improve the basic healthcare of wounded soldiers in the Crimean
War involved her acting as an advocate against the medical and military
establishment of the time. When one turns to the literature one finds
corroboration in statements such as:

Nurses have long acknowledged an advocacy role on behalf of
individuals but clearly this may not be the case at the policy level. (Clarke
1989)

Advocacy is an important part of the role of the registered nurse...being
prepared to act as an advocate if required is part of the duty of any
nurse...advocacy aims to facilitate outcomes which the patient would
have wished for had he been in a position to make his own decisions.
(Carpenter 1988)
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In a wide-ranging discussion, Cahill examines various definitions of
advocacy in nursing. These are very similar to those used earlier in this
chapter, but Cahill further states:

in nursing, the parallel definition of advocacy is the act of ‘informing the
patient of his rights in a particular situation, making sure that he has all
the necessary information to make an informed decision, supporting him
in the decision he makes and protecting and safeguarding
interests’...advocacy can thus be seen as a necessary part of a therapeutic
relationship. (Cahill 1994)

The advocacy role of nurses has been formalised by both the International
Council of Nurses and the UK’s Central Council for Nursing’s Code of
Professional Conduct. Cahill views these as:

clearly expecting practitioners to accept a role as advocate on behalf of
their patients, thereby ensuring that they have enough information to
exercise control over their own healthcare, their legal and moral rights
are respected and healthcare resources are adequate to provide an
appropriate quality and quantity of nursing.
So, apart from lawyers, nurses appear to be the only professional group to
have their role as advocates enshrined in rules of professional conduct.

Advocacy in nursing can include matters such as ensuring that a
vegetarian patient has the right type of food, ensuring that those who cannot
act for themselves are given the right care and treatment and, with the
changing role of community nurses, advocacy increasingly involves
advocating against other organisations on housing, employment or financial
matters.

A particular area of difficulty for nurses can involve advocating against a
doctor on treatment issues, for example, advocating that a patient who may
have psychotic symptoms should not be over-medicated or medicated at all.
This is an unbounded problem and one where the nurse will be at a
disadvantage against the inherent power of the higher-paid and
higher-status doctor; particularly good assertion and negotiation skills will
be needed. The UKCC'’s Code of Professional Conduct makes allowances for
such conflicts and sets out rules on how medical disagreements should be
resolved.

Advocacy in nursing is also at a disadvantage in the individualisation of
problems: ‘it will be important for professional organisations of nurses both
in the UK and other countries to speak up on behalf of clients and patients
who are unable to identify health problems and solutions for themselves’
(Clarke 1989). It is also apparent that advocacy by nurses is only considered
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applicable when patients are unable to express their own views. How far this
fits with the model of ethics proposed in Chapter 2 is a matter for debate.

Finally, there are sceptics. It has been suggested that nurses taking on the
role of advocates may not be unmotivated by a desire to build empires against
the influence of doctors (Allmark and Klarzynski 1992), and even among
social workers, advocacy is ‘uncharacteristic of everyday social work’ (Jordan
1987).

A rights perspective

The word ‘rights’ is frequently used in advocacy. This is perhaps not
surprising as they are the fulcrum upon which advocacy balances. One major
advantage of advocacy is that it brings a rights-based perspective into
individually focused work which can otherwise lead to the individual being
blamed for the failures of the external world. By bringing in a rights-based
perspective in one area of a person’s life it is likely that such a perspective will
develop in other areas. This means that the helping process becomes more
egalitarian and democratic, with the service users in a stronger position
because they are influencing the direction of the activity. Advocacy is
concerned with securing people’s rights and ‘... the people most likely to be
deprived of rights are the powerless; the people whose interests can most
safely be neglected by the powerful. And the rights they are most likely to
want will be things which the powerful already have and do not wish to
surrender’ (Donnison 1991).

Thus it is hardly surprising that advocates often speak of the importance
of the concept of ‘citizenship’. Citizenship is a value concept that
encompasses the range of obligations and rights a society grants its members.
There are said to be three basic elements to the idea of citizenship:

« Political

« Social

« Civil
Realising one’s rights in any of the above areas is to realise one’s rights as a
citizen, because non-citizens are denied rights. So, it is essential that, where
rights are unclear or the opportunity to enforce them is limited, the question
of citizenship is addressed to push back the limitations for those affected.

One can view the political element of citizenship as the right to

participate in the exercise of power. At its very least this involves voting, but it

should extend to lobbying political decision makers and the right to become
a decision maker oneself.



WHAT ADVOCACY IS, WHY IT MATTERS AND WHY IT HAPPENS 41

The social element of citizenship involves the right to enjoy minimum
standards of welfare and security. Clearly the right and ability to have access
to adequate education and social security are fundamental. The lack of such
rights or, more commonly, the clouding of those rights in obscure language
and procedures means that many people are effectively denied the chance to
be full citizens of the society in which they live.

Finally, the civil element of citizenship was defined by Marshall as ‘liberty
of the person, freedom of speech, thought and faith, the right to own
property and to conclude valid contracts and the right to justice’ (Marshall
1975). Marshall discussed the importance of access to appropriate
institutions in order to remedy breaches of the rights of citizenship.

The importance of the concept of citizenship is that it clarifies the basis of
advocacy and it reflects the philosophical basis of much activity in the
welfare state. Social care and health professionals are primarily concerned
with the needs of an individual. To satisfy those needs in an unequal society,
service users must turn needs into rights. If those rights mean anything they
must be capable of enforcement and thus the intervention of a third party —
the advocate — will often be needed. Advocacy has also been given a degree
of respectability by recent developments in new models of welfare provision.
A new emphasis on the rights of service users as consumers of welfare
services formalises the moral right to receive a service and from the political
right have come market-based philosophies about the welfare state. These
have seen participation by consumers as essential to ensure that consumers
have choice. However, they should be treated with caution:

Welfare users are not equivalent to consumers in the world of commerce.
They include some of the most powerless and stigmatized members of
society. For some, ill-health, frailty or disability may further hamper
their ability to ‘shop around’ and make untrammelled choices in a
marketplace of care services. Consumers of ... services are rarely in a
position to ‘take their custom elsewhere’. (Biehal 1993)

At the same time various writers have emphasised that consumer partici-
pation is not only more efficient because it ensures a better match between
provision and need, but it is also essential to preserve people’s rights and
dignity. Thus rights to a service mean that the consumer has a right to accept
or decline a standard of service and formal rights must follow if those rights
are to be capable of enforcement. However, formal rights on their own are
not enough. There have to be information and clear, legally enforceable
rights to services if clients and advocates are to be effective in their
participation in decision making and obtaining services. There must also be a
reduction in the ‘professional’ barriers around service provision so that
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clients are treated in a more egalitarian manner. Advocates have a key role in
achieving this, as the vast majority of people make poor self-advocates
especially when, of necessity, it involves parading one’s own needs and
failures before welfare professionals who have greater power and status.

At the same time that consumerist and rights-based views of welfare
provision have developed, there have been major changes in social con-
ditions. The growth of poverty, low wages and homelessness have a major
impact upon the users of all welfare services and this has created pressure on
welfare budgets and led to countless restrictions on entitlement to welfare
services. Advocacy has developed as one response to such developments and
has been seen as useful in highlighting injustices on both an individual and a
collective level when it successfully challenges accepted legal interpretations
or organisational practices. This applies particularly to advocacy on housing
and social security issues.

Whatever the context of advocacy, it needs a firm ethical basis if it is to be
effective. It therefore follows that clients must have access to advocates to
make advocacy effective and to redress the imbalance in power between the
providers of services and the consumer. It is perhaps ironic that right-wing
welfare philosophy has meant that advocacy can be seen as a perfectly proper
method of making consumer demands. However, it remains to be seen
whether or not the establishment can tolerate really effective advocacy on
anything other than a small scale. There are already many instances of
welfare organisations withdrawing financial or political support from
vigorous local advocates.

In more recent years, the concept of social exclusion has taken hold as a
theoretical concept achieving considerable influence on the formulation of
policy across the European Union. Social exclusion has been defined as ‘a
broader concept than poverty, encompassing not only low material means
but the inability to participate effectively in economic, social, political and
cultural life and, in some characterisations, alienation and distance from the
mainstream society’ (Duffy 1995). Social exclusion ‘derives from the idea of
a society as a status hierarchy comprising people bound together by rights
and obligations that reflect and are defined with respect to, a shared moral
order’ (Walker 1995).

As a concept, social exclusion is helpful in illustrating the multi-dimens-
ional nature of the experiences of many people who use social care and
health services. It also begs the question that if people are excluded, then
what is the role of people who work in welfare services in fostering a more
inclusive approach to their work? I would suggest that the rights perspective
is one such approach. Rights and their enforcement empower the consumer.
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Advocacy is one mechanism to help achieve this, so therefore advocacy has a
role to play in social inclusion. And advocacy is meaningless without rights.

The concepts of rights to services, rights to an adequate income and
decent housing, rights to humane treatment by welfare organisations and the
right to participate in society on equal terms are at the heart of advocacy.
They drive the advocate’s actions. This naturally leads us to consider the
ethical principles behind advocacy in Chapter 2.
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Ethical Principles
for Effective Advocacy

More definitions

This chapter considers the ethical aspects of advocacy. Ethics — the science of
morals, the philosophy of behaviour and conduct — is important to advocates
because it sets down the ground rules for operation and provides a clear focus
so that their efforts are concentrated on the task in hand and not distracted
when a tangential, ethical problem arises. By having a sound ethical base,
ethical dilemmas are minimised. Ethical principles also ensure that the best
interests of the customer are paramount — vital to the task of empowering and
protecting the poorest and most vulnerable members of our society.

Many professions already have well-developed formal ethical codes.
Others may mimic the established codes or operate with informal, unwritten
codes based on a common understanding. Welfare professionals employed
by organisations may find that ethical rules are formalised by incorporation
into their contracts of employment or other conditions of service.

Whichever setting we work in we all use jargon, so it will be useful to
clarify some of the jargon used by advocates before discussing the ethical
ground rules.

Client

This word should replace the inappropriate, commercial, vague and mis-
leading term ‘customer’ which sadly has become all too commonly used in
the welfare state. Customers have spending power, but such a prerogative is
not available to most users of the welfare state and many argue it would
distort the equitable supply of services if it were. Similarly, ‘service user’
implies helplessness even if it is preferable to the term ‘customer’.

The term ‘patients’ is frequently applied inaccurately and such people are
usually not the caricatures of chronic indecision that it suggests. It also
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implies that they are ill when their state of health may be similar to many
others who are not so labelled.

The use of the term ‘client’ seems to have drifted out of fashion in social
work. It was never fashionable in health care circles, perhaps because it
implied that the recipient was valued or had an opinion to be listened to,
whereas welfare organisations sometimes wanted to impose actions on that
person and not be distracted by tiresome statements concerning what it felt
like to be a recipient. The use of the term ‘partner’ is a laudable attempt at
ensuring equity in the advocacy relationship; however, it does not adequately
describe the relationship in advocacy work unconnected with citizen advo-
cacy. The term ‘client’ does not have the dishonest, bureaucratic connotations
of other expressions and it does serve to describe the instructional
relationship between advocate and service user.

It is unfortunate that the expression ‘client’ has taken on a pejorative
meaning and can be used in a patronising manner. This may arise as much
from the lack of power of users of the human services as anything inherent in
the term itself. Describing a client as a service user or a customer does not
give them any more power if their objective situation is unchanged.

A helpful dictionary definition of ‘client’ is ‘one who is served’. It is
precisely the notion of service to the client that underpins the ethical basis of
advocacy. Another definition, though one that is less common, is ‘one who
has an advocate’. Consequently the term ‘client’ will be used throughout the
rest of this book to describe the partner, customer, service user, recipient, etc.,
of advocacy services.

The other side

This is lawyers’ slang for the other party involved in the advocacy;
‘opponent’ is another common expression. Neither term is necessarily
pejorative and they do make it clear whose side the advocate is on. Advocacy
is not a partnership between advocate and opponent because the nature of
the problems dealt with makes such a relationship both unworkable and
unhelpful. Thus the terms ‘other side’ and ‘opponent’ encapsulate the
concept of service to the client: they show where the advocate’s primary
obligations lie.

Principled advocacy

Principled advocacy is an approach to advocacy in health and social care
settings which lays down a structure for advocates to follow and clarifies their
ethical obligations. Principled advocacy is an approach which can enhance



ETHICAL PRINCIPLES FOR EFFECTIVE ADVOCACY 47

the effectiveness of advocacy in settings where ethical or professional rules
have not been specifically extended to include advocacy. It also establishes
the boundaries of activity for advocates and provides a ready-made formula
so that advocates minimise ethical dilemmas.

Principled advocacy is based on the professional conduct rules for
solicitors, many of which also apply to barristers. The principles should apply
throughout the advocate’s actions on behalf of a client and have been
specifically adapted to meet the needs of social care and health professionals
acting as advocates.

All the principles are related to each other and none can be viewed in total
isolation, though each covers a distinct ethical issue.

Principle 1: Ahways act in the clients best interests.”
Consider the ethical dilemmas displayed in the following case-study. It raises
a number of practice issues that can be found in various professional settings
and illustrates various approaches to advocacy.

Ethical puzzle no. 1

A social worker receives a telephone call from a benefit fraud investigator.
The social worker is involved in helping a father looking after two small
children who were removed from the care of their mother (the father’s
ex-partner) following abuse. The mother has continued to claim benefit
for the children. The fraud investigator insists that the social worker pro-
vide the dates when the children stayed with the father.

Issues

1. Confidentiality.

2. Action against the mother for benefit fraud might result in her being
resentful towards her ex-husband and the social worker. This could
affect her relationship with the children and undermine the social
worker’s task in achieving the best result for the children.

3. It might be in the children’s best interests for their mother to be out
of circulation for a few months, or for her to have a criminal
conviction to undermine any future custody claim by her.

4. Action for benefit fraud may well mean she has to repay the money.
Her standard of living will be reduced as money is paid back. Is this
helpful?
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Ethical puzzle no. 1 continued

5. Is it really a fraud officer on the phone? It might be a private
investigator or an inquisitive neighbour.

6. Whoever is on the phone, shouldn’t this sort of request be put in
writing, citing the precise legal authority?

7. Benefit fraud by individuals is an understandable response by
people trying to live on benefits that are inadequate by all objective
measures.

8. Through receiving more money than her entitlement the mother
has been able to buy the children birthday presents.

9. Even if she did receive more money than she was entitled to, the
benefit rules are indecipherable and confusing. Who says it’s fraud?
It may be a wholly innocent mistake.

It is perhaps self-evident that the advocate should always act in the client’s
best interests, but it is worth restating. It is a principle which is easily
overlooked when acting as an advocate because of the many pressures to
compromise the vigour of one’s advocacy or to work in partnership with the
other side.

The principle of always acting in the client’s best interests means that
advocates should constantly remember who they are acting for and what is
the ultimate purpose of those actions. Acting in the client’s interests may also
mean that the advocate has to steer the client away from a particular course of
action that the client would like to pursue — for example, where the suggested
course of action is likely to have a detrimental physical, material or psycho-
logical effect, or where the same result could be achieved through another
course of action.

Always acting in the client’s best interests can also create a dilemma. What
if the client’s best interests are not in the best interests of society or a wider
group of clients? For example, the client who wants to pursue an appeal
which could result in accepted legal interpretation being altered to the
detriment of others, or the abusing parent who wishes to regain custody of
his or her child. There is no easy solution to such a dilemma. Ultimately it will
depend on the advocate’s own values and judgement, but the dilemma can be
minimised by applying Principle number 2.
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Acting in the best interests of a client can also, occasionally, involve the
farcical, as the following example shows:

Advocacy may require a professional devotion to causes hopeless
beyond redemption even by the most skilful of exponents of the craft. ‘In
1616 a defendant pleaded infancy as a defence to an action. However, it
was found by sufficient proof, by oath and by examination of the church
book, that he was of the age of 63 years’. (cited in Pannick 1993)

Ethical puzzle no. 2

A worker in an advice centre sees a male client in his twenties. He says that
he would like help finding somewhere else to live, as the bedsit where he
lives is damp and gloomy. He also says that as his landlord is intimidating,
he would not like to upset him. The advice worker quickly comes to the
conclusion that the client has no prospect of obtaining housing in the pub-
lic sector and asks the client to leave matters with him. The advice worker
then drafts a letter to the landlord claiming compensation for damp as it is
a breach of the landlord’s statutory obligations to his tenant. A week later
the client comes back saying that the landlord has said he wants him to
leave by the end of the day as he is a trouble-maker.

Issues

1. What exactly did the client want? Was it:

compensation?

an argument with his landlord?
somewhere else to live?

a council property?

his landlord to treat him better?

a friendly chat with the advice worker?

2. Would the client’s wishes have been altered by giving him advice
about his rights?

3. Has the advice worker been too hasty in reaching a conclusion?
Should the matter have been researched a bit more? For example, if
there had been more questioning and listening could it have led the
advice worker to conclude that the client did, after all, have a right
to council housing under the homelessness legislation?

4. Should the advice worker take other action against the landlord, for
example by reporting him to the local authority harassment officer,
or telling other tenants about the landlord’s behaviour?
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Principle 2: Abways act in accordance with the client’s wishes and instructions’

Good interviewing and listening skills are necessary to obtain instructions
from a client and it is important neither to jump to conclusions nor to
prejudice a situation.

There is an instructional relationship between advocates and clients
which is fundamental. This is most marked in any form of legal advocacy but
also characterises citizen advocacy. The advocate’s actions have to be driven
by the client’s wishes and instructions if the client is to have any sense of
ownership of the problem and its resolution. Developing the instructional
relationship is thus one way in which the advocate can develop a healthy
helping relationship with the client. It adds balance to the inherent power
differences in most helping relationships, where the helper will have greater
professional, economic or psychological power than the client.

This can fundamentally alter the dynamics where the helper is used to a
more compliant relationship, as the client is now in the driving seat rather
than being driven along by the professional desires of the helper. It is
important to recognise this and to recognise that these altered dynamics can
be uncomfortable for some in helping professions. It can also be a challenge
for clients who may be unused to exercising this sort of power.

No advocacy will be effective unless the client is committed to it. Many
clients will not find it easy to develop any sense of ownership of the solution
— an attitude perhaps formed after years of powerlessness and repeated
refusals from the other side. A lack of commitment by the client will hamper
the efforts of the best advocate. It can also lead to the advocate acting in
complete isolation and being unable to respond to attacks from the other
side.

Equally, the instructional relationship enables the advocate to identify the
facts, the options and remedies and to know when the expertise of a third
party is required. Sometimes it may be necessary to lead the client in order to
obtain instructions — the client might benefit from considered and honest
advice about their situation or from gradual confidence-building. Taking
instructions will also involve the advocate in listening to the client. It is easy
to push the client when the advocate is fired with enthusiasm for the client’s
cause. Using listening skills will enable the client to have more control over
the advocate and the advocate to give better advice. There is a clear link
between the process of obtaining instructions and the structure for advocacy
discussed in Chapter 11.

The advocate’s duty is to safeguard the interests of the client fearlessly,
even in the face of considerable hostility. This duty may involve ignoring any
consequences for the advocate. Such a duty cannot exist unless it is in the
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context of acting on the client’s best interests; sometimes clients will want to
instruct the advocate in an inappropriate way — for example, they may wish
the advocate to undertake something illegal or dangerous. Clearly the
advocate has the option to refuse to accept such instructions. This is honest
and straightforward. The clients will know where they stand.

In other cases, the instructions may be counter to the ethics or morality of
the advocate. Advocates need to reconcile their own ethics with their duty to
do the best for the client. If reconciliation cannot be achieved, the advocate
should decline instructions. If it happens more than occasionally, the
advocate needs to consider whether he or she is really able to advocate at all.
Usually the conflict between one’s own values and the instructions from the
client will be overridden by the pressures of the implicit expectation of the
employer that the advocate is in the business of helping clients. The debate
about conflicts is best kept informal, rather than being imposed upon work
with clients.

Finally, the essence of acting on instructions is to avoid the problems
described in the second ethical puzzle. It should all start and end with: “This
is what I think we can do. What do you want me to do?’

Principle 3: ‘Keep the client properly informed’
Proper instructions cannot be obtained unless the client is fully informed. It is
also a hallmark of courtesy and good practice.

Ethical puzzle no. 3

A housing officer is helping a young single parent to obtain a Social Fund
grant from the Department of Social Security so that she can set up home.
She needs a cooker, curtains, carpets and a variety of basic household
items. She has two young children under 5 and she has a social worker.
The social worker is involved because there are concerns about the chil-
dren’s development, the poor relationship between mother and children
and instances of minor injuries from over-chastisement.

The housing officer is contacted over the phone by the Department of
Social Security, who ask if there is any risk of the children going into care.
They say that they need this information to assess whether she qualifies
for a Social Fund grant since it will reduce the likelihood of a member of
the family entering institutional care.
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Ethical puzzle no. 3 continued

The housing officer, eager to help, says that it is possible that the children
could go into care. The grant is still refused on the grounds that the client’s
needs are too low a priority for the amount of money available in the bud-
get.

The client asks for a review and reads in the casepapers sent out for the
review that her children might be taken into care. She goes into the hous-
ing office and becomes verbally abusive, swearing and telling the housing
officer, ‘Don’t you ever come near my house again or you’ll be sorry. And
that’s a promise not a threat.” The housing officer phones the police to re-
port this and his manager instructs all the staff in the office that ‘this
woman must not be seen on her own’.

Issues

1. Why was the phone used? The matter was urgent and it can be
quicker to give information by phone, but it can lead to misunder-
standings and errors of judgement because of the lack of time for a
considered response.

Why didn’t the officer ask the client for instructions on this matter?

3. Did the officer have authority from the client or her social worker to
disclose information? What instructions had been obtained from
the client about this?

4. Why didn’t the officer explore other arguments for obtaining a
Social Fund grant?

5. Why did the officer apparently just accept the question posed by
the Department of Social Security (the ‘other side’)? What inde-
pendent research was undertaken?

6. Given the client’s reaction and the subsequent response from the
housing organisation, does it not indicate a lack of recognition that
the client has rights and that the role of advocate cannot be
separated from the rest of the work being undertaken? The lack of
consultation with the client and the lack of information given to her
effectively destroyed this advocate’s relationship with the client.

It is clearly impractical to inform the client about everything that is going on.
At best it will make the advocacy slow and laborious. At worst, it paralyses it.
But it is important, both from an ethical and a practical point of view, to make
sure that clients are aware of what is being said and done on their behalf.
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Sometimes it may be difficult to distil the complexities of advocacy into
everyday language. It may be even more difficult to explain the apparently
bizarre logic of one’s actions. However, it is important to remember that
keeping the client informed is so much easier if the advocate is in the habit of
doing so. From an ethical viewpoint, it is also important to keep the client
informed because it ensures that the client is aware of the advocate’s work for
them. This complements the principle of the client instructing the advocate:
information is power and involving the client is easier if the information and
power is shared.

Obviously, it also provides for accountability, which is especially important
for advocates who provide their services without charge. If the advocate does
charge, this entails accountability. People will be reluctant to part with their
money unless they can see some worthwhile result and that an acceptable
service has been provided. However, this is not an argument for introducing
charges for advice-giving by welfare professionals. Levying a charge will not,
by itself, guarantee accountability: witness the millions of dissatisfied
customers of the private sector travel agents who book the wrong holiday,
solicitors who over-charge, builders who do shoddy work, garages that
misrepair cars, estate agents who mislead, shops that sell defective goods and
refuse refunds, etc.

There are also many people who are persuaded to pay a charge and who
are unaware of or unable to enforce their rights not to pay. Even if a charge
were to be made for advice and advocacy, the ethical principle of keeping the
client properly informed would still be necessary to minimise the problems
associated with charging in other domains.

There are also practical reasons for keeping the client properly informed.
The advocate may have misunderstood the client’s wishes and instructions:
updating the client can provide an opportunity to clarify these. It also gives
an opportunity for the client to change his or her instructions. Similarly, it can
help the advocate obtain more information from a client and it helps put
clients on an equal footing with the other side because they know what is
happening; it also helps to reinforce the concept that the advocate is acting
on the client’s behalf.

The other side might not be aware that the advocate is acting in an ethical
manner for the client. It can be particularly useful to record the other side’s
comments about the client and to copy those letters that contain negative
remarks. The other side should not be allowed to make judgements about the
client. Copying their correspondence to the client is likely to reduce the
chances of them doing this and also makes it easier to challenge such
assumptions. So, how should the advocate keep the client properly informed?
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There are many easy steps that can be taken and readers will have their own
ideas. Some might include:

. sending copies of all the advocate’s correspondence on the matter to
the client

« drafting correspondence so that, when it concerns the client
personally, it is written in the client's name and then passed to them
for approval and signature

- making phone calls to the other side when the client is present.

Had such practices taken place in the third ethical puzzle, it is almost certain
that the client would not have been discriminated against in such a way and
the aggressive conclusion would have been avoided.

Principle 4: ‘Carry out instructions with diligence and competence’

If you offer to do something, make sure that you do it. Also, know the limits
of your expertise.

Ethical puzzle no. 4

A man aged 87 has a visit from a local community group working with
older people. The visit has been prompted by a call from his doctor, who is
concerned that he may be in need of various support services. The visitor
is keen on the idea of advocacy and the role of advocate.

The client is happy to receive a visit and they start to discuss various is-
sues about the care and support he receives. Among the many matters they
talk about is the client’s need for a phone. He has done without one all his
life, but would like to be able to contact his daughter who lives some dis-
tance away. As his health is now increasingly precarious, he would also
like the security of a phone to be able to ring the doctor. It would also be
useful for his home help, who sometimes has changes in her rota. She
would then be able to contact him and let him know when she would be
with him.

However, he feels that he cannot afford a phone and he asks the visitor
if he knows how he can get the installation cost paid. The client is happy
to pay the rental, he just doesn’t have the lump sum for a connection
charge. The visitor promises to investigate the matter and get back to the
client.
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Ethical puzzle no. 4 continued

The visitor returns to his office. He rings the local social work office and
asks if they are able to help with the cost of a phone. The community
group has a very good working relationship with the social work team
which both organisations value greatly and they are on first-name terms
with all the staff. The duty social worker to whom he speaks says that it is
nearing the end of the financial year and that it is very unlikely that they
can help as there is almost nothing left in the budget to pay for telephone
installations for elderly people felt to be at risk. It is suggested that if an
application were made in April the situation might be more optimistic.
The visitor calls on the client when he is next in the area (about a month
later) and relays this information. They decide to pursue the possibility of
obtaining finance from a local charity, but the client is reluctant to follow
this course of action as he feels it is intrusive.

Issues

1. The advocate appears to have acted promptly, to have involved the
client in some of the process and to have acted on the wishes of the
client, i.e. the client wanted a phone installed so the advocate has
tried to obtain one.

2. What evidence is there that the advocate has researched the
problem?

3. Was the promptness of the advocate’s actions affected at all by his
‘good working relationship’ with the local social work team?
Would the advocate have been so keen if the local team was
unfriendly and unhelpful?

4. Has the advocate been:

diligent?
competent?
They are not the same.

5. Should the advocate have made sure that the general shortage of
funds was raised as an issue with the senior managers of the
organisation?

6. We can only assume that:

The advocate had fully dealt with all the other relevant areas,
such as the possibility of maximising income through the
benefits system.
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Ethical puzzle no. 4 continued

The social work office had undertaken a formal community
care assessment. If they hadn’t they should have. If they had,
there are many rights issues which follow from the assessment.
7. Is the time delay of a month in giving a response to the client
acceptable?

It is not in anyone’s interests if instructions are not acted upon with the
thoroughness and competence that is required. The key words are ‘diligence’
and ‘competence’. Advocates are not expected to be perfect, nor never to
make mistakes. Advocates thus need to recognise when outside help is
required and to know the limits of their expertise. This could, of course, be
the ultimate opt-out clause for the reluctant advocate who would rather
someone else undertook the advocacy. Equally, as discussed later, having
good technical knowledge of a subject and knowing where and how to
research it is of major importance.

Many people working in health and social care organisations have access
to considerable quantities of information about their clients. Diligence in
advocacy is often a matter of linking the relevant facts in that information to
the best interpretation of law or policy. It is thus not too dramatic a shift for
welfare professionals to move into advocacy mode. It also shows that, even if
the advocacy is passed over to someone else, it is important for the original
advocate to remain involved because of the information they hold; for one
thing, it saves duplication of effort.

Of course, everyone needs to know their limits. It is unrealistic to expect
most people to develop into advocates who are competent in all areas. But it is
my firm conviction, based on many years’ experience, that most people are
able to become skilled advocates provided that training and support is
available to them. The argument that someone else should deal with the
problem is over-simplistic and unrealistic. In many areas there are simply no
other agencies skilled or able to assist and many legal advocates either lack
skill or, for various reasons, are not interested in the mixture of social and
legal problems that characterise the needs of consumers of welfare services. It
is often a case of ‘the buck stops here’ and this should be recognised when
resources are allocated.

One of the most effective methods of developing advocacy among a
wider constituency is to develop systems so that people engaging in advocacy
have access to good back-up advice services. In my own experience, by
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ensuring that such an approach is adopted, many less skilled people have
been able to become effective advocates for their clients, and the ‘second tier’
approach adopted by many welfare rights specialists in local authorities and
the voluntary sector is evidence of the effectiveness of this.

Acting diligently and competently also involves effective self-manage-
ment skills. The advocate needs to respond speedily and efficiently to
problems. A particular weakness displayed by some advocates is pro-
crastination: being stumped by a problem may lead to the advocate not acting
at all and putting the matter on one side. This is poor self-management and is
not confined to advocacy but it should be recognised when it appears.

The skills associated with time management are especially pertinent to
advocates. Chapter 8 discusses the skills of self-management and there are
numerous training courses available on this subject, as well as textbooks on
how to organise oneself more effectively. Such skills are by no means only
useful in advocacy and are relevant to almost any activity. Lack of effective
self-management can lead to serious mishaps and additional stress for the
advocate.

There are also performance targets. All organisations should have basic
targets on how speedily customers should be dealt with and to what quality
standard. It is a basic requirement for ensuring quality and sensitivity to
people’s needs and for being able to demonstrate this. It also impresses on
managers and other staft the importance of serving the public and not
keeping them waiting at the professional’s convenience. Diligence can be
usefully quantified in various ways and built in as part of performance targets
for organisations that engage in advocacy.

Competence involves advocates remembering that they are acting for the
client. Consequently, it is not desirable for advocates to rely on the other side
for their technical information. They must develop independent,
rights-based methods for obtaining the advice and support that is needed.

Finally, the idea that advocates should act diligently and competently
links directly to Principle 1: it cannot be in the client’s interests if the
advocate does not deal with the problem diligently and competently.

Principle 5: Act impartially and offer frank, independent advice’

The advocate’s primary duty is to the client. This also means being able to say
uncomfortable things and not being beholden to the other side.

It almost bears repeating endlessly that rights are the essence of effective
advocacy. There will be times when a rights-based approach to a problem
will be undermined by organisational or personal pressure. This pressure is
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Ethical puzzle no. 5

A community nurse visits one of his patients. The patient is a disabled
woman in her fifties who has a degenerative condition. Recently she has
started to experience some incontinence. The client asks if she can be pro-
vided with incontinence pads. The nurse replies that there is a waiting list
as funds are not sufficient to purchase supplies for all those who need
them. He promises to discuss the matter with his managers to see if addi-
tional funds can be found. After discussion he writes to the client advising
that she will have to go on the waiting list, but that he doesn’t think that
this will be for more than a few weeks.

Issues

1. What evidence is there of the advocate obtaining independent
advice on this problem?

2. Some basic research on the legal issues involved would have shown
the dubious legality of the health service’s practice of running a
waiting list for incontinence pads. It is also obviously farcical to
have a waiting list for such basic necessities.

3. Hasthe advocate been compromised by the fact that he is employed
by the organisation which is at fault?

4. Why didn’t the advocate refer to an independent source of help?
Was this possibility discussed? Was there a competent organisation
or individual able and willing to offer independent, rights-based
advice on this issue?

5. Could the advocate have given some written information to the
client about her rights?

6. What are the ethics of involving a carer in a dispute of this nature?

more likely when the advocate is employed or funded by the organisation
which is the other side. It can also occur when the advocate puts a high
premium on the importance of friendly working relationships with the other
side.

Advocacy is appropriate for resolving structured, bounded problems. In
such cases, the most effective approach is to have a firm, businesslike attitude
to the other side. A co-operative relationship based on partnership with the
other side is not only inappropriate for resolving such problems but would
easily lead to a breach of one or other of the tenets of principled advocacy.
Different approaches are required for different types of problem.
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There are a number of key themes:
« independence of action
- ignoring one’s own prejudices: ‘Love the sinner not the sin’
« conflicts of interest.

No one can be an effective advocate if they have to act with one hand tied
behind their back. The other side is unlikely to be in such a position and it
does a grave disservice to the client. The binding around the advocate’s hands
can be internal or external.

Internal conflicts can arise when the advocate feels a crisis of conscience
in relation to a client or a situation, or where the issue creates a moral
dilemma for the advocate.

External factors which limit the advocate’s actions and so prevent the
advocate offering frank, independent advice can be matters such as the
conflict of interest which can arise when the advocate is employed or funded
by the other side. This is perhaps the most common external conflict. This
type of conflict of interest is also likely to arise when an advocate is employed
by a public organisation.

The existence of such a conflict need not be negative per se, so it is
important to establish an agreed policy on the handling of conflicts of
interest. The policy needs to be flexible and to recognise that advocacy can be
positive for everyone. Effective advocacy will, for example, highlight
problems in the way that services are provided and sensible senior managers
will view this as positive, rather than the all-too-common insecure response
that there is not a problem and the advocate is being unreasonable.

It is perfectly possible for employees of an organisation to act as advocates
against their employer. In fact it is more common than is usually realised.
Most of the improvements in the welfare state have come about not because
of popular pressure but because of representations made by people who work
in the welfare state and who see the gaps in the system in their daily work.
The conflict can have serious consequences if the advocate finds that the
internal representations they make are ineffective. The choice is then whether
to pursue the matter through formal appeals mechanisms and perhaps to
litigate. Most organisations would view this as disloyal and would not
welcome such actions. There is also an in-built psychological restraint which
means that if the advocate does actively assist the client through more
litigious means, they may not pursue the matter with the diligence they
would otherwise employ when carrying out instructions. However, there are
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many examples of in-house advocates successfully negotiating a position
which does enable them to act as advocates against their own employer.

There are also many mature organisations which accept that bodies such
as advice centres which they fund have a legitimate and positive role to play
by actively challenging and litigating against them. Such actions are indic-
ative of a healthy pluralism that gives voice to the needs of dissatistied
customers. For example, many local authority welfare rights officers under-
take advocacy against their own employing body; some councils employ
housing advisers and children’s rights officers who perform a similar
function. There is also the overwhelming evidence that local authority
employees have a long and successful track record as advocates — particularly
in the welfare rights field.

Therefore there is not an absolute ethical bar on advocacy against the
provider of funds. It depends on the wisdom, forbearance and maturity of the
other side. But it is a sad fact that many such organisations are insecure. They
fear advocacy and wish to portray their services as better than they really are
by denying that advocacy is anything other than vindictiveness and sub-
version. Hence one finds that law centres, for example, have not infrequently
had their funding withdrawn following a successful piece of litigation
against their funding local authority.

Of primary importance in avoiding conflicts of interest, as well as
complying with the principle that one should act in the client’s best interests,
is the concept of obtaining independent advice for the advocate. It is often
disastrous to use the other side for advice or help. This is self-evident
ethically but it is surprising how often advocates do so.

At best, the advice given by the other side is unlikely to set out all the
rights-based options for a client. At worst, the advice will be wrong or
misleading. Many local authorities thus stress the importance of their staff
obtaining advice from an independent perspective, rather than expecting
their staff merely to repeat the advice given by the organisation which has
caused the problem in the first place. This is very much the approach of
effective local authority welfare rights services, for example.

If the conflict of interest means that the advocate cannot represent the
client effectively, then the advocate should refer the client to another
advocate outside the organisation. There is nothing wrong in doing so and it
might be negligent to do otherwise. Such referral does not mean that you
abandon the problem to another person. It is effective practice, as well as
good manners, to ensure that the referral takes place in an organised manner,
with advocates passing over such information and understanding of the legal
issues involved as they have. The conflict which can arise when either the
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client or the issue is in conflict with one’s own values has been considered
earlier. Needless to say, it will savagely undermine your effectiveness as an
advocate if you allow your own views to tempt you away from doing your
best for the client. If you find yourself in such a situation, refer the client to
someone else and contemplate why you have failed them. Similar con-
siderations apply if there is a financial conflict of interest. It is also important
to refer a client to a competent alternative source of help if there is an
overwhelming organisational conflict of interest.

Sadly, some organisations view it as a sign of chronic disloyalty if their
staft merely suggest that the client obtain independent advice on how to
challenge the organisation. It may be worth pointing out that the ombuds-
man services have criticised organisations that have tried to prevent their staft
from doing this, or for failing to inform clients that they should do so.

Principle 5 also refers to the importance of offering frank, independent
advice. Sometimes the advocate will have to give bad news to a client. At
other times, the options and prospects for resolving a problem may be
uncertain, or the other side may be able to make a considered choice based on
honest, impartial advice. Thus, being frank is a corollary to independent
advice. It also requires the advocate to offer advice dispassionately. A high
level of rights-based objectivity is essential.

Principle 6: “The advocate should maintain rules of confidentiality

The inevitable sanctity of the relationship between advocate and client — a
prerequisite to avoiding conflicts of interest — means that advocacy nece-
ssarily involves confidentiality.

Clients must feel safe in the knowledge that what they say is confidential.
Confidentiality is essential to developing the honest, impartial relationship
that must exist between advocate and client. It is also a hallmark of the
advocate’s independence of action on behalf of a client.

Confidentiality is a much-vaunted ethic and is perhaps the most common
ethical theme for advocates and, indeed, welfare professionals in general.
Despite the general acceptance that information given by clients is con-
fidential, there is no general code of confidentiality in many organisations.
The obvious exceptions are the legal and medical professions and the
National Association of Citizens’ Advice Bureaux (NACAB).

Confidentiality can pose problems. It may need considerable assertiveness
to uphold and conflicts can arise about confidentiality itself. Suppose the
client tells you that they have killed someone or they disclose abuse to
themselves or a third party (for example, a child who may not be in a position
to act against the abuser)? This will require a system for breach of con-
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fidentiality in appropriate cases. There may also be situations where it is in
the client’s best interests for the advocate to breach confidentiality so as to
obtain a result for the client. Equally it is important, when using personal
information with consent, in supporting a client’s case to use only as much
detail as is relevant and reasonably required.

Also, confidentiality may not be understood by people within the
organisation as well as those outside or may be applied inconsistently. One
solution is to have a published code of practice on confidentiality. It is
surprising how few of these exist, though the British Association of Social
Workers and the United Kingdom Central Council for Nurses and Midwives
have both had these for some time. The General Social Care Council is also
likely to publish one. NACAB has a fairly comprehensive confidentiality
policy which is worth consulting. NACAB monitor this policy and clarify
and update it through regular circulars.

The NACAB policy includes guidelines on:

1. general confidentiality — nothing learned by a bureau from
enquirers, including the fact of their visits, should be passed on to
anyone outside the service without their express permission.
Internal discussions about enquiries can occur without breaching
confidentiality.

2. security of information — records of interviews should be kept in a
safe place and these records should be used as far as possible to
support the enquirer in any legal proceedings.

3. pressure to breach confidentiality — NACAB outlines how to deal
with enquiries from the police who may be seeking information
and the position of advisers if they become knowledgeable about
an offence which may have been committed.

4. internal confidentiality — members of a bureau’s management
committee have no right to see personal details which could
identify an enquirer without that person’s agreement and that
enquiries can be used anonymously in their social policy and
publicity work (NACAB 1994).

Other matters to be considered in a code of practice on confidentiality
include the position of advisers in respect of the offence under S 112 (1A)
Social Security Administration Act 1992 of knowingly allowing a person to
fail to disclose a change of circumstances. There is a defence to such charges if
the person has a ‘reasonable excuse’ which can include duties of con-
fidentiality and professional advice giving. Local authority staff should also
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have a policy governing access to information by councillors and all
organisations will need a policy on access to records by clients.

Conclusion

The six principles behind Principled Advocacy provide an ethical framework
for all advocacy practice. Without a solid ethical basis, advocacy can become
lost and serious damage may be caused to the client’s interests by advocacy
that is not rooted in a clear statement of ethics. The six principles form the
basis of an ethical code of practice that can be adopted by anyone working in
the welfare state who engages in advocacy on behalf of others.

A code of ethics for advocates in social and health care

Act in the client’s best interests.

Act in accordance with the client’s wishes and instructions.
Keep the client properly informed.

Carry out instructions with diligence and competence.

Act impartially and offer frank, independent advice.

oS VR W N

Maintain client confidentiality.

Having established the ethical rules which advocates should apply, we must
now consider the practice and skills of advocacy. At all times, the application
of those skills will be guided by Principled Advocacy.
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Advocacy in Action

This chapter demonstrates the practice of advocacy in several welfare-related
contexts. Four detailed case-studies based on real-life situations illustrate the
skills and practice of effective advocacy and put the earlier chapters into
perspective. The situations chosen are also representative of the more
common problems that are likely to confront advocates, but they are not
intended to be a definitive guide to the technicalities of advocacy in different
situations: rather they illustrate the types of advocacy in which advocates
might find themselves engaged. Each case-study concerns advocacy in a
different area: welfare rights, debt, homelessness and healthcare. The final
case-study also illustrates some of the ‘softer’ elements of advocacy on
unbounded problems concerning personal choice rather than the ‘harder’,
quasi-legal forms of advocacy.

Welfare rights — benefiting Delia and Phillip

As I have pointed out, welfare rights work is the best-known type of
advocacy on welfare issues. It is also primarily concerned with social security
issues though, inevitably, welfare rights advisers also have to develop
knowledge of related matters such as housing, debt and the personal social
services.

Because the social security system affects almost all citizens at some stage
of their lives, it is perhaps hardly surprising that there is widespread advocacy
involving social security matters. In addition, the perceptible shift towards
means-testing as the main vehicle for delivery of income maintenance, the
poor training and status of staff working in the social security system and the
availability of a regulated appeals system have all meant that advocacy on
social security entitlement has become well-established and effective.

Two examples of the way in which advocacy on social security issues has
become established are the ready availability of suitable reference materials
and the employment of specialist welfare rights advisers in many local
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authorities and advice agencies. Also, the escalation of poverty in the last
decade and the need for an adequate income combined with chronically low
take-up rates of many benefits mean that welfare rights work is often an
accepted part of the work of many people employed in health and social care.
Indeed, the effective delivery of these services is seriously undermined if
there are problems with low benefit take-up, wrongful denial of benefits or
poor standards of benefit administration. Welfare rights work can become
incredibly complex and require considerable specialist skills. However, it is
often more straightforward.

This case has elements of both simple and complex welfare rights
advocacy.

Delia is a single parent with one child, Phillip, aged 5. Delia receives
Income Support and lives in a flat owned by the local authority, which means
that she also receives Housing and Council Tax Benefits to cover her full rent
and Council Tax. Phillip has cerebral palsy, having suffered oxygen
starvation at birth. He walks slowly and with difficulty, but he can make
progress on foot and can eventually walk as far as any other 5-year-old.
However, his speech is indistinct and Delia is the only person who can readily
understand what he says. He also needs daily help with toileting, washing,
changing, dressing and feeding. Delia was advised by her health visitor to
apply for Disability Living Allowance, as the extra money would help with
some of the additional extra costs arising out of Phillip’s disability. It would
be of considerable benefit to Delia, who cannot manage on the money she
receives because benefit levels are so low. Her only income is Income Support
and Child Benefit, her ex-partner is unemployed and he cannot pay any
maintenance for Phillip, the relationship having broken down several years
ago under the strain of caring for a severely disabled child while both were
out of work.

Delia filled in an application form for Disability Living Allowance but she
was turned down. Her health visitor has accompanied her to a local advice
agency where she is seen by a welfare rights officer.

The first step taken by the welfare rights officer is to undertake a full
check on the benefits being received. He phones the local Benefits Agency
office to get a breakdown of how Delia’s Income Support has been
calculated. The Benefits Agency are hesitant in giving out this information
and insist on ringing back the welfare rights officer to make sure that they are
speaking to a bona fide adviser. The information that follows shows that
Delia’s Income Support has been worked out on the basis that she is a single
parent with the appropriate premiums and allowances. On the face of it, this
is correct. However, it appears that £5 a week is being deducted from her
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Income Support to pay off a Social Fund loan and these deductions will
continue for another six months.

The welfare rights officer asks Delia when she received the Social Fund
loan and what it was for. Delia says that the loan was taken out three months
ago to buy a new bed and bedding for Phillip as he had soiled and worn out
his previous bedclothes. He also establishes that Delia had been notified of
the refusal of Disability Living Allowance two weeks previously. The welfare
rights officer takes a detailed history from Delia about Phillip’s care needs
and his mobility problems. He also establishes that Delia had not applied for
a non-repayable Social Fund grant as a Benefits Agency officer had told her
these were very hard to get.

Before doing anything else, the welfare rights worker consults several
welfare rights handbooks to check the precise wording of the legislation. In
particular it is noted that for children to receive the lowest rate of Disability
Living Allowance for mobility problems, it must be shown that they require
substantially more help with walking than children of the same age in normal
health, or that those of the same age in normal health would not need such
help.

The welfare rights officer tells Delia that she ought to apply for the
recovery of the loan to be waived as she was incorrectly advised by the
Benefits Agency officer not to apply for a Social Fund Community Care
Grant instead. She is also advised that she should challenge the refusal of
Disability Living Allowance. If Delia is awarded the Allowance, at the right
rate — there are three care rates and two for mobility — it would also increase
the amount of Income Support she was entitled to and it would trigger her
right to be paid Invalid Care Allowance, which would further increase her
Income Support. Delia agrees that her advocate should proceed with
challenging the refusal of Disability Living Allowance and the loan
deductions.

The welfare rights officer drafts two letters. One is a request for the Social
Fund loan to be waived (see Figure 3.1). The letter is typed out in Delia’s
name. A further letter asking for a review of the refusal of Disability Living
Allowance is drafted. This includes details of the tasks that Phillip is unable to
do, the dangers inherent in leaving him without anyone on hand and details
of the very limited nature of his walking ability. The health visitor is asked to
write a letter to confirm the care needs and she also agrees to get supporting
evidence from Phillip’s general practitioner and consultant. Delia is asked to
keep a diary for a day listing everything she has to do for Phillip on an
hour-by-hour basis. Both letters are posted.
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Dear Sir or Madam,

I wish to have my Social Fund loan repayments waived. This is because the
law allows the Secretary of State for Social Security a general discretion to
not recover a Social Fund loan. In my case, I believe that I have grounds for
the loan to be waived.

First, I should have been awarded a Community Care Grant as this
would have eased exceptional pressure on me and my family. The loan was
given for bedding for my son who has cerebral palsy and is incontinent.
Frequent washing had worn out the bedding and it needed to be replaced.
However, despite stating this to an officer at the Benefits Agency when I
enquired about applying for help, I was told that I had no real prospect of
receiving a grant and I was advised to apply for a Social Fund loan. This
was misleading advice which I acted upon and which subsequently made
me worse off. As such, this was negligent advice by an officer acting on
behalf of the Secretary of State.

I am also unable to afford the loan deductions from my benefit and this
as well as the stress of caring for a disabled child means that our health and
well-being has been adversely affected. I enclose a letter from my health
visitor clarifying this aspect.

Please copy reply to my representative on this matter. [Welfare rights
officer’s and health visitor’s details inserted here.]

Yours faithfully

Figure 3.1

The Social Fund loan is eventually waived but only after the local Benefits
Agency office refused to waive it, offering instead to reduce repayments. The
welfare rights officer then wrote to the Benefits Agency’s solicitors
threatening to take legal action because of the negligent advice given to
Delia. This was successful in getting the loan repayments waived.

The Disability Living Allowance refusal is also reversed on the strength of
the review letter and the middle rate of the care component and the higher
rate of the mobility are both awarded. However, this takes six weeks.
Back-pay to the original date of application is also awarded. As the welfare
rights officer has received copies of the decisions, he then writes to the local
Benefits Agency asking for additional premiums to be included in Delia’s
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Income Support. Delia also successfully claims Invalid Care Allowance,
which is backdated to the same date as the Disability Living Allowance and a
further carer’s premium is added to her Income Support. The combined effect
is to increase her weekly disposable income by over £180 a week —more than
doubling her previous benefit level. The impact of such an increase should
not be underestimated and the removal of the loan repayments and the award
of Disability Living Allowance could also facilitate a move off Income
Support if entry to work became an option.

This case-study illustrates the dramatic effect on a person’s lifestyle when
they receive appropriate advice and advocacy on benefits. It also shows the
importance of advice from an independent perspective (not necessarily in an
‘independent’ organisation) delivered within the ethical principles of
advocacy and it shows the value of a methodical, organised and structured
approach to advocacy.

Debt — protecting Mr and Mrs Frost

The prevalence of debt is a new phenomenon. It reflects the doubling of
consumer credit since 1980 and lenders’ deliberate targeting of credit to
those on low incomes. Combined with the reduced real value of most
benefits and the persistence of high unemployment and insecure work, debt
has become a common feature of the lives of many people who use welfare
services.

The aim of debt advice (also known as money advice but not debt
counselling which refers to advice aimed at repayment of debt) is to protect
the interests of the debtor rather than counselling people on how to manage
their money. Research confirms that the vast bulk of personal debt is not
caused by reckless spending. The debt advice approach and the skills needed
are exemplified in the standard reference books referred to in Chapter 9.
Much can be done to help the debtor where the debts are uncomplicated if
the right approach is adopted. Where they are more complex, the help of a
third party may be needed.

Debt advice should include:

« income maximisation (not just benefit maximisation)
- identification of any illegal or unenforceable debts
« challenges to any unenforceable debts

« prioritisation of debts on the basis of the implications of
non-payment

« compiling a financial statement to provide an objective record of
ability to pay
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« selection of the best strategy for debt control, including requesting
waiving of debts where repayment is not an option

« representing and negotiating for the debtor.

Debt is one of the most serious moral issues in our society. Consequently,
both creditors and debtors will bring certain perceptions and values with
them. The role of the debt adviser is to avoid judgementalism, with the aim of
minimising repayments to creditors by reference to objective criteria which
operate in the debtor’s interests. In other words, rather than seeking to evoke
a positive response from the other side by making offers to pay which might
be acceptable, the adviser uses a technique which demonstrates what can be
paid. Similarly, the debt adviser is not concerned with trying to negotiate a
compromise between creditor and debtor. Effective action on debt can
significantly empower people, protect them from unreasonable or unlawful
debt recovery and is a positive aid to their mental and physical health and
that of their families.

The skills appropriate to debt advice include the full range of advocacy
skills and there is a strong emphasis on interviewing, litigation and
negotiation skills. A side effect of the debt advice approach is to steer the
process while also involving the debtor and working to remove the sense of
helplessness so often associated with debt. A crucial element in debt advice is
the production of a financial statement. The financial statement is not a
personal budget nor is it an attempt to get people to limit their expenditure. A
financial statement is a document which objectively shows what money is
coming in and where it goes. This is then used in negotiations and litigation
to show whether there are funds available to pay debts and to form the basis
of offers made to creditors.

This debt case-study concerns a not uncommon multiple-debt situation.
Assume that the debtor’s income has been maximised.

Mr and Mrs Frost are 45 and 46. They have two children aged 9 and 12.
Mr Frost is unable to work as he suffers from chronic depression. He receives
Incapacity Benefit. Mrs Frost works and takes home £121 a week — but her
earnings fluctuate. They rent a house from the local authority and their rent is
£52 a week. Because of Mr Frost’s illness and the financial pressures on them,
they have rent arrears of £650; the local authority has now issued them with
a Notice of Intention to Seek Possession. They also owe £3,107 to a credit
company for a loan taken out some years ago to pay oft other debts. They
have missed several payments and interest is mounting up. In addition, their
water charges for this year (£250) are unpaid and they have had a final
reminder letter from the water company.
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Mr and Mrs Frost have brought these matters to the attention of their
social worker. The social worker has had some basic debt advice training and
together with an in-house debt adviser employed by the local authority, visits
Mr and Mrs Frost to discuss the problem. The initial interview is important,
so particular care is taken to reassure Mr and Mrs Frost that there is nothing
immoral about debt, the visitors are there to help, not to judge and that many
people are in debt. They also need to clarify the full extent of the Frosts’
indebtedness. Debtors may not reveal all their debts to an advocate — the
psychological process of denial and the fact that debt is still regarded as
shameful are the main reasons for this —so the initial interview needs to be as
supportive as possible to enable the debtor to give full details to the advocate.

Mr and Mrs Frost do in fact reveal that they have a further debt of £280 in
unpaid Council Tax from several years ago and the council have put this debt
in the hands of a bailiff. They have signed a Walking Possession Agreement
(a document committing them to payments rather than having goods seized)
to pay £10 a week to the bailiff.

The consequences of rent arrears are that the debtor can lose his or her
home; non-payment of water charges can lead to disconnection and the
consequences of Council Tax debt may ultimately be imprisonment (in
England and Wales, not in Scotland), so these are priority debts. The
unsecured loan is not a priority debt. These points are explained, as is the fact
that a Notice of Intention to Seek Possession is a formal notice which is
effectively a written warning to enable the landlord to start possession
proceedings. The adviser draws up a schedule of debts. She also asks Mr and
Mrs Frost to sign a written consent for their creditors to discuss matters with
their advisers and for creditors to send her a copy of any credit agreement
they may have.

The next stage is to prepare a financial statement. It is carefully explained
that this is not to set them a budget but it is a statement of their circumstances
for use in negotiations. If the matter goes to court, such information can also
be very important legally, as courts will often require an understanding of the
debtor’s means in order to make an appropriate order. Mr and Mrs Frost’s
financial statement is shown in Figure 3.2. It reveals that there is less than £5
a week available to pay their debts and that is without counting the current
payments towards the loan. The priority is to secure a proportional split
between the priority debts and to contact the loan company to ask them to
write off their debt and to investigate the enforceability of the loan. This
strategy is suggested to the Frosts and they agree. The adviser writes to the
local authority and the water company.
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Financial Statement

Name: Ann and Terry Frost
Address: 14 Any Street, Anytown
Members of household:
Simon (9)
Carla (12)
Weekly income:
Incapacity Benefit
Child Benefit
Working Families Tax Credit
Earnings (net)
Total
Weekly expenditure:
Rent
Council Tax
Water charges
Contents insurance
Food, household items and toiletries
Electricity
Gas
Telephone
TV licence/rental
Entertainment
Furniture and bedding
Papers and magazines
School dinners
Work expenses
Travel costs
Health costs
Clothing and shoes
Children’s pocket money
Total

92.45
25.85
39.40
121.00
278.70

55.00
8.56
4.81
4.45

80.00
9.20
5.47
5.76
2.26

10.00

10.00
7.00

15.00

12.00

24.50
5.00

10.00
5.00

274.01

Figure 3.2
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The local authority are reluctant to accept the offer as they say that the Frosts
could pay more if they cut down on entertainment. The adviser replies
pointing out that, given the family’s circumstances, a modest expenditure on
entertainment is important and the figure is not excessive. The offer is
accepted and, in any event, the Frosts have already started paying the rent
arrears at the offer rate — the landlord cannot refuse any payments and an
objective is to avoid further legal action by getting the arrears down.

The Council Tax debt is difficult. The Frosts are paying a substantial sum
to the bailiff’s costs (or profits). The local authority are responsible for the
debt and they cannot refuse any payments made. The adviser negotiates with
the local authority, who are willing to accept lower payments but insist on
payment going via the bailiff. The adviser resists this and insists on the
payments being set at just £2.50 a week and being removed from the bailiff.
Eventually after writing to the Council’s chief financial officer this offer is
accepted.

The loan company are more resistant — not surprising given their lack of
legal sanctions compared to other creditors. They will not consider writing
oft the loan, refuse to freeze interest on it and insist on their existing
payments being maintained, even if doing so would result in the family
having to cut into their basic standard of living. The copy of the loan
agreement shows that it has a number of technical defects in it which mean
that it is not enforceable unless sanctioned by a County Court. The adviser
undertakes direct written negotiations on this matter but eventually, because
of the company’s intransigence and procrastination, it is decided to bring
matters to a head, so it is agreed that the Frosts will stop paying the loan and
thus provoke the creditor either to issue court proceedings or to write off the
loan, even though they may incur costs and run the risk of an adverse
comment on their credit record.

The loan company, presumably fearing the consequences of having such
issues tested in Court, finally agree to waive the debt in full.

This case-study illustrates the ethical principles being applied —acting on
instructions, keeping the client informed, acting in the client’s best interest
and not advising outside one’s sphere of competence. It also shows the range
of skills used in this type of advocacy.

Homelessness — a home for Laszlo

Advocacy for homeless people can involve some very complex legal issues.
This is largely because of the current legal remedies which are available for
challenging homelessness decisions, even though the main legal provisions
governing homelessness are relatively straightforward and have a clear
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structure to be followed. There is also widespread ignorance about the law on
homelessness among many advocates, as well as homeless people themselves
and many of the housing officials charged with helping them.

Unsurprisingly, challenges can be made in many instances when homeless
people have been refused help. Given that about a third of households who
apply as homeless are not accepted as such and assuming that only 10 per
cent of those who are refused are incorrectly refused, this represents a
massive area for advocacy. The following case-study shows the application of
a robust, legalistic approach in a not uncommon situation. Legally irrelevant
issues such as a person’s alleged unsuitability to be a tenant are discarded
when the correct legal points are followed. The case also shows the
importance of involving an expert if the matter is outside the advocate’s
expertise.

Laszlo is a homeless person. He came to Britain as a refugee from
Hungary in the 1950s. He has experienced many spells as a psychiatric
in-patient and has a chronic drink problem. He became homeless several
years ago after separating from his partner. He usually stays in short-stay
hostels and night shelters, but he has been in a particular town for several
years. His social worker is concerned about the long-term effects on his
health of such a lifestyle and has written a letter for Laszlo to take to the
housing department asking that they offer him housing.

Laszlo tells her that he asked about housing at the housing department
but was informed verbally that he did not qualify. His social worker mentions
this and having taken specialist advice, she asks that the department assess his
housing needs as they are required to under legislation when they are
approached by someone who appears to be homeless.

Laszlo’s visit prompts a phone call to the social worker from the housing
department. They say that they cannot possibly help this man as he is
unsuitable to be a tenant; that he has accommodation because he is in a night
shelter and he is not in priority need under the homelessness legislation. The
social worker speaks to Laszlo, who is accepting of the situation, but the
social worker is concerned at the way he has been treated. She advises Laszlo
that he may have grounds to challenge the actions of the housing
department. Her next step is to write to the housing department advising
that, unless they comply with the law, assess him as homeless and as being in
priority need for housing, she will have to refer Laszlo to a solicitor. This
letter is not acknowledged for two weeks.

Laszlo sees a solicitor who understands housing law. It was fortuitous that
he found a solicitor who was knowledgeable about the law on homelessness.
The solicitor immediately writes to the housing department’s solicitors,
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making it clear that there has been an abject failure to perform their legal
duties. First, there has not been a full assessment as required by law; as well as
the provision of temporary accommodation for a person who appears to be in
priority need. Second, the decision not to help was not put in writing as
required by law. Third, the facts of the case show that he is homeless within
the meaning of case law, because a night shelter is not sufficiently stable to be
regarded as suitable accommodation. He gives them 24 hours to reverse their
decision and states that an injunction to comply with their statutory duties
will be sought unless they agree to assess him as homeless and provide
temporary housing while so doing.

He mentions to the social worker that it might have been helpful to have
sought his advice earlier as, in the meantime, Laszlo has had to sleep rough
for several nights when the night shelter has been full.

The housing department respond within a few hours and agree to assess
Laszlo’s needs and to provide temporary accommodation as they are required
to. Laszlo moves into temporary accommodation and he is interviewed
several times over the next few days about his history and needs. The housing
department then write to him advising him that they now accept that he is
homeless within the meaning of the legislation but that, as he is not in
priority need, they are under no duty to provide permanent housing. Please
can he vacate the temporary accommodation within 28 days.

The solicitor immediately seeks a formal review to challenge the housing
department and requests temporary housing until the matter is dealt with. A
barrister’s opinion makes it clear that there are very strong chances of success
and upon taking their own legal advice, a few weeks later the housing
department offer permanent accommodation.

Laszlo’s case shows how effective results to meet a basic need can be
achieved, provided that there is access to experts and that one is clear about
the ethical obligation to act in the client’s best interests.

Healthcare — meals for Michael

As has already been discussed, there are different forms of advocacy — the
more structured, legalistic advocacy involving bounded problems and advo-
cacy which is reliant on assertiveness and negotiation skills for unbounded
problems. The issues taken up by people such as citizen advocates will often
be unbounded problems. Similarly, the advocacy undertaken by nurses on
behalf of patients will often involve unbounded problems. Consequently, the
approach taken will be quite different from that described in the earlier
case-studies.
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Healthcare is an area where much is determined by the judgement of
medical practitioners and other professionals. There is little legislation to
create a bounded problem except on obvious matters such as rules of
professional conduct, consent to treatment, etc. This case-study shows
different skills being used by an advocate compared to those used in the
other case-studies.

Francis is a citizen advocate for Michael. Michael has severe learning
disabilities and lives in a hospital as a long-stay patient. Michael has very
limited speech and can only be understood by people who know him well
and who are patient with him. Generally, Michael will only talk to people he
trusts. Michael has lost contact with his only remaining family, some distant
relatives, and Francis was introduced as a citizen advocate by the hospital
nursing staff. Francis’s expenses are paid by the hospital and while he is not
formally managed, his local coordinator has her salary paid by the hospital.
The hospital’s financial situation is severe as they are overspent. Hospital
managers have queried the value of citizen advocates and believe that the
money supporting their activities could be spent on other areas of patient
care. Several consultants share this view and believe that improvements to
staff levels on the wards would be a better use of the money. The hospital’s
management board have recently decided that no more citizen advocates will
be recruited and that a ‘value for money’ study will be undertaken within the
next 12 months.

The long-term plan is for the hospital to close, so there is little incentive to
spend money on refurbishment and it is planned that Michael will eventually
move out into a small hostel with four other people who have learning
disabilities.

However, staff at the hospital are worried that Michael’s behaviour is too
difficult and that he would disrupt a small group. A particular problem arises
because Michael refuses to eat many meals and often ends up throwing his
food at other patients. Michael likes certain foods — for example, he is very
fond of sausage, chips and fried egg. It is apparent that Michael only throws
food he doesn’t like. The consultant and charge nurse believe that the best
response is to adopt a behaviour modification programme. This would
consist of Michael not being fed after he has thrown his food and being
ignored for one hour after he has done so. The hospital management have
stated that it is not possible to provide a special meal for Michael. The kitchen
is very old and there are no facilities for individual meals, nor are there
sufficient staft employed in the kitchen to ensure that this could be done.
Michael will just have to eat the same food as everyone else. The managers
have tried very hard to maintain high standards of catering in adverse
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circumstances and are sensitive about any criticism of their efforts. The
catering manager recently complained to a hospital social worker’s manager
after the social worker had suggested to some visitors that there was too little
variety in the food served to patients.

Michael has eventually confided in Francis that he hates much of the
hospital’s food. He knows it is wrong to throw his food but he won'’t eat food
he doesn’t like. Francis has compiled a list of all the food that Michael says he
likes. At Michael’s next case review Francis suggests that, rather than trying
to get Michael to adjust to the external world, the world should be more
sensitive to Michael’s needs. This would best be achieved by serving foods
that Michael likes. There is considerable opposition to this. It is felt that not
only would this be impracticable given the hospital’s financial situation but
the way that the catering department is organised would not accommodate
one-off meal requests. The consultant thinks that this would be the worst
possible solution as it would merely reinforce to Michael that he can get his
own way by behaving antisocially. This is not in his interests and only
prolongs his stay in the hospital, as he cannot move out until the problem
with tantrums at mealtimes has been resolved.

Francis decides that little will be achieved by negotiating further at this
stage. There is no charter for the patients setting out issues of choice of food
and the level of opposition is so high that change is impossible without
careful tactics. However, he does make it clear that Michael is unlikely to react
well to the proposed behaviour modification programme and that the
hospital might be in hot water if it were to emerge that they had effectively
denied food to a patient. The case review decides to proceed with the
programme, but only when written guidelines have been drawn up by the
charge nurse and consultant after discussions with the hospital’s chief
executive.

Francis visits the hospital’s accountant. He discusses the problem and
learns that to have a member of the catering staff prepare a special meal for
Michael — and one would be needed 85 per cent of the time as Michael only
likes 15 per cent of the standard meals on offer — this would cost an
additional 60 minutes of two catering members’ time. An additional £300
would have to be spent on a cooker. The cost of the behaviour modification
programme is 75 minutes of two nursing staff’s time, as well as the cost of
damage and extra laundry each time there is a food-throwing incident. The
additional costs of Michael taking up a place in hospital for a longer time are
substantial but hard to assess. It is clearly cheaper to prepare food that
Michael likes.
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Francis asks the consultant to hold a further case review so that the
food-throwing can be discussed again. This is agreed. Francis makes a clear
and assertively put case for special meals for Michael. He is clear about what
appeals to the other side and negotiates on the basis of everyone winning
something rather than defeating the other side. If Michael were to have
special meals, he could gradually be encouraged to try other foods. Indeed,
Francis says that Michael has told him that he will try a new bit of food each
week provided that he has food he likes the rest of the week. Francis is also
willing to work out a weekly menu with Michael, which could be given to
the kitchen staff to help their planning. The cost of the extra meals is such
that, on strict economic grounds, it is a winner. Francis says that if the
hospital’s chief executive could be persuaded to use some of the budget set
aside for the closure programme this would be the way to finance the meals
and it would be a legitimate use of the money as Michael would be able to
move into the hostel sooner. Michael wants to move into the hostel as soon as
possible, as he has seen some of the new hostels that other patients have
moved into and they are much nicer than the hospital: he would have his own
room rather than a cubicle on a ward. Francis points out that he is very
conscious of the pressures on the catering staff and that he would be happy to
see the catering manager with the charge nurse to discuss the importance of
the special meals.

The case review agrees to Francis’s proposal. He is pleased, as he was
unsure what to do if they did not agree and went ahead with the behaviour
modification programme. The review decides that the special meals will be
tried for one month to see what effect this has on Michael’s behaviour. If
there is a distinct reduction in the food-throwing incidents, the behaviour
modification programme will not proceed.

A week later Francis and the charge nurse visit the catering manager to
discuss the issue. The funding for the extra staff time and the cooker have
been agreed by the chief executive after an approach by the consultant. The
manager is easily persuaded to organise the special meals on a trial basis as he
knows that the chief executive is backing the programme, and Francis makes
a point of praising the catering department’s efforts to offer high-quality
food. Francis provides a list of the food that Michael likes as a further gesture
of co-operation. The next week the special meals start. The food-throwing
incidents all but disappear and Michael is persuaded by Francis that he must
now keep to his promise to try one new food each week.

The special meals were so successful that Michael was able to move out of
the hospital within seven months. He now lives in a small hostel and is helped
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by the staff there to cook whatever meals he chooses. However, the hospital
still decided to conduct their ‘value for money’ study of citizen advocates.
This example of advocacy is very different from the other three in this
chapter. It is an example of advocacy on a problem where creative and
non-threatening approaches are needed, rather than the robust, quasi-legal
approach on bounded problems. There is a strong emphasis on inter-personal
skills and negotiation. However, a sound ethical approach to advocacy is still
required if the objective jointly agreed with the client is to be achievable.
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The Advocate’s Skills
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Introduction to Part 2

Unlike most other areas of activity undertaken by people working in social
care and health organisations, there are almost no short courses on the skills
needed for advocacy, few books are available on the subject and it is often not
considered in depth (if at all) on professional qualification courses for nurses,
social workers and housing staft. This situation is absurd. As discussed earlier,
advocacy has been most highly developed in the welfare rights field, but the
highly structured, regulated social security system has meant that technical
knowledge of the minutiae of social security law has been seen as more
important than advocacy skills. While personality and technical knowledge
influence the advocate’s effectiveness, a thorough grounding in the process
of advocacy and the negotiation and tactical skills involved are just as
important, if not more so.

Advocates who have no legal training can take comfort from the fact that
the lack of recognition of advocacy as a skill has not been peculiar to human
service professions. Both the Law Society and the Bar Council have changed
their professional courses so that budding solicitors and barristers are able to
act and advocate properly. It was previously assumed that legal advocates
would learn reams of written law and somehow absorb practical skills at the
expense of their clients. These courses now include substantial practical
elements and there is an emphasis on inter-personal skills which in past years
was absent. Even the legal profession has acknowledged that technical skill is
not everything.

The driving force behind the use of advocacy skills is the advocate’s
ethical stance. If the advocate is being effective, the code of ethics set out in
Chapter 2 will form the building blocks for any successful advocacy, and will
ultimately determine which skills are used in advocacy and the commitment
with which they are applied.

Part 2 concentrates on a range of skills needed by advocates. Many
readers may already be using these — not just in relation to advocacy — and
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some will be familiar to others. The skills will relate directly to the ethics
described in Chapter 2 and they will also reflect the structure of advocacy
established in stages and described in Chapter 11. Each chapter in this
section covers a specific skill and explores the range of competencies and
activity which make up the core skills of successful advocacy.

The advocate’s core skills

Interviewing

Assertiveness and force
Negotiation

Self-management

Legal knowledge and research
Litigation




Interviewing

Advocacy starts in the office. It often starts with an interview, and inter-
viewing will be the main method of obtaining instructions and for keeping
clients informed. Interviews may not always be carried out face to face: it can
be perfectly feasible to undertake them by telephone, though, in the case of
many people on low incomes, you will need to make the call rather than them
because of the cost. It is also essential that interviewing is carried out in a
manner which is appropriate to the needs of the client. In particular, it
requires an understanding and sensitivity to cross-cultural and racial aspects.

Spot the interview

Identify the last discussion you had with a client. Where was:

1. the beginning?
2. the middle?
3. the end?

What was the purpose of each part of the discussion?

If you can’t identify the basic structure, and your purpose for the dis-
cussion was unclear, was it really an interview?

The social work profession has done much to develop interviewing as
a skill, and Jamieson listed ten principles of interviewing which provide
useful guidance for interviews by advocates:

Interviewing is a skill common to many professions and situations. It is the
interface between the organisation and its service users. Poor interviewing
will lead to unclear instructions and an incorrect or incomplete factual
picture, which can mean not only that advocates exceed their brief, but that
important details are missed, which can easily lead to failure. Much poor
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practice arises from inadequate interviewing, so this is a skill which advocates
must get right and one which they should constantly try to improve.
Advocates must be aware of their interviewing style and its strengths and
weaknesses.

Chapter 11 describes the six stages of advocacy. The second of these
stages is information-gathering and the fourth is interpretation and feedback.
During both of these stages, interviewing and interviewing skills are used
extensively, and they enable advocates to obtain the information needed to
make a judgement about tactics and to advise the client while acting in their
best interests.

Jamieson’s Rules

1. Try to tell the interviewee how much time is available for the
interview. No specific time is optimum, though five minutes is
probably too short and over an hour too long.

2. Start where the client is. Explain to him why he is being seen, or, if
he asked to see you, ask him why.

3. Try to have sympathy for the client, however unsympathetic a
person he may be. The aim must be to make the client relaxed and
unafraid.

4. Try to have empathy with the client — to see things through his eyes.

5. Do not be judgemental or condemnatory. Try to show acceptance
and tolerance.

6. Smile on first acquaintance. This may help the client to
communicate more freely.

7. Do not ask questions that can be answered simply ‘yes’ or ‘no’.

8. Do not put answers into the client’s mouth.

9. It is inappropriate to probe too deeply and it is wrong to probe
deeply at all, unless there is a clear purpose in doing so.

10. Don't be afraid of silences but don’t prolong silences when to do so
would be felt as an uncomfortable and even aggressive act on the
part of the interviewer.

(Jamieson 1978)

There are certain distinguishing features of an interview: an interview is a
conversation with a purpose. It has, rather self-evidently, been described as
having a beginning, a middle and an end. An interview should thus have a
clear structure. It is not just an interesting way to pass the time.
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During the interview, there is a range of skills which the advocate will use.
These include:

« listening

* questioning

« understanding non-verbal aspects
« recording

« cultural sensitivity

« feeding back.

Listening

Listening has been described as an art form. Good listening skills are needed
so that advocates do not impose their version of events on interviews. It is
also very important on a simple, practical level because poor listening can
lead to insufficient gathering of facts and errors of judgement about the
tactics to be employed.

There are many things which act as a barrier to effective listening. Some
of them are internal, some are external. Some will be easy to address, others
less easy. The main thing is to start developing an awareness of the barriers to
effective listening. By developing an awareness of your own barriers you will
become a better interviewer, as you will then subconsciously work to address
the problems.

Barriers to listening

Here is a list of common barriers to effective listening. Tick how many ap-
ply to yourself. Add up to four more barriers of your own at the end of the
list. Then go back over the list and put a cross by the ones which you per-
sonally can do something about.

External barriers
Interviewing in a room which is:
too noisy
too cold or too hot
too crowded
so small that you are too close to the client
dirty or smelly
too dark.
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Barriers to listening
Being interrupted by:
phones, faxes, emails
deliveries
clients calling without an appointment
your boss
colleagues dropping in to see you.

Being distracted by:
things on your desk
overheard conversations outside
noises or shapes on the computer screen next to you

Concentrating on:
the client’s clothing
the client’s physical appearance
the client’s way of speaking or unusual expressions

your own appearance

Internal barriers
Feeling tired.
Feeling in a hurry or under pressure.
Having a bias.
Not liking the client or their views.
Ignoring non-verbal elements.
Feeling bored.

List four others:
1.

2.
3.
4

There are a number of simple things that you can do to improve your
listening skills and thus the success rate of your advocacy. Measures such as
closing the door, interviewing in private, diverting phone calls if inter-
viewing face to face, adjusting the heating and organising your work so that
you are not under so much stress will be a good start.
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Other measures include:

« preparing yourself mentally to listen, and reminding yourself, both at
the outset and throughout the interview, that you must listen.

- adopting an open posture. Don’t interview with your arms folded
across your chest.

+ coming out from behind your desk.

- following the flow of ideas being put across by the client but
remembering to keep matters relevant.

- resisting the impulse to rush into advising the client. This can come
later.

However, perhaps the greatest barriers to good listening include fear of
silences and the desire to repeat our learned behaviour from social
conversations. Interviewing is part of a formal activity so there is no need to
speak just to pass the time of day.

Cutting off a client who is being silent is likely to distract them from
saying something significant. It will also stop you from concentrating on
what has been said to you. It could also lead you into questioning about
wholly irrelevant areas, so wasting yours and the client’s time, as well as
meaning that you may fail to gather facts which are critical to the success of
the client’s case. If this happens, you could have to do more work and face
some embarrassment in contacting the client again for the information not
obtained earlier.

There are often situations where the client digresses on to subjects that are
not directly relevant to the issue or which are irrelevant. Careful, active
listening with a clear sense of purpose will help ensure that you are not led off
down a mental by-way, and that you will be able to steer the discussion back
to the main issue. Lack of listening will make it easier to be diverted on to
futile irrelevancies.

By honing your listening skills, it should be possible to engage in what
has been described as ‘active listening’.

Questioning

Asking the right question at the right time is essential both for effective
interviewing and effective advocacy. Because facts are the building blocks of
fine advocacy, the questions must relate to the facts which are relevant and
can also help steer the interview in the right direction. Effective questioning
goes hand in hand with effective listening.
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Active listening

An exercise to improve listening skills

Switch on a television programme. Sit facing the screen. Listen carefully
to what is being said for five minutes. Also, video the five-minute clip.
Then write down the salient points of what was said. Compare your notes
to the video-taped version. What did you miss? Why?

Repeat the exercise while making a cup of tea, playing with children or
having someone else talk at you.

Another exercise

Find a partner. Ask them to describe to you what they did yesterday. While
doing so, make notes of what they say. Ensure that you are sitting facing
them, leaning forward slightly, and that you nod or ‘grunt’ approvingly at
gaps in the conversation. Then feed back to your partner what they have
said. How accurate was your listening?

Questioning as part of advocacy has a different function from that in other
types of interviews in human service organisations. An interview in other
settings may be, for example, an integral part of a therapeutic process, in
which direct questioning may be discouraged and more emphasis put on a
non-directive approach. However, questioning must be sensitive and related
to the ethics of advocacy. It is especially important to be sensitive to the
power relationship between many advocates and their clients. Advocates will
often have greater power and influence over the life of the client than they
may imagine. Even if the power and influence are not real, they will be
perceived as such by many clients; given the negative experiences of many
people in their dealings with the welfare state, any questioning may be seen
as intrusive and irrelevant by a client. Therefore, the first rule of questioning
is to explain to the client why you are asking the questions.

The second rule is to use indirect questions. Much can be achieved by
reflecting back to the client something that they have just said — for example,
‘So you say that he told you that you could not be considered as homeless?’
This can help the client to clarify his or her thoughts and it helps you to see
the facts from a slightly different perspective, or to ascertain further facts
which are relevant. Similarly, nods, smiles and ‘grunts’ can be used to help the
flow of information from the client. A conventional, direct question may not
be necessary and could interrupt things at a vital stage. Reflecting things
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back to the client also means that both parties have a common understanding
of important facts.

The third rule is to ask the right type of question at the right time. This
means the selective use of closed and open questions. An open question is one
which is designed to produce a range of answers. Open questions help the
client to expand upon what they have said and so help you to see the wider
picture. They can also produce significant additional information. Examples
of an open question would be:

+ ‘What did the housing officer say to you when you said you were
homeless?’

+ ‘How do you manage to live on your money?’
« ‘What can you tell me about your health?’

A range of answers could be given to these questions. They also enable the
client to feel more in control of the questioning process, but they could lead
to your being bombarded with facts and to the interview straying off into
irrelevancies. Open questions will tend to produce open answers.

Closed questions are ones which will tend to produce restricted or closed
answers. They are useful to pull an interview back on track or to focus on
precise information. The answers to closed questions will often consist of just
one or two words. Over-use of closed questions can be hard work for both
advocate and client, can slow down the gathering of information and can lull
you into a false sense of security in believing that you have all the necessary
facts when, in reality, you don’t. It may appear to be quicker to direct an
interview by asking many closed questions. In the long run it is often slower
and is likely to make your advocacy less effective and less rewarding.

Examples of closed questions include:

+ ‘Did the housing officer tell you that they could not give you
permanent accommodation?’

+ ‘Do you receive Income Support?’

+ ‘How often do you have dizzy spells?’

Understanding non-verbal aspects

It is often stated that a large part of communication is not directly related to
the words used. Apparently, 60 per cent of communication is conveyed by
body language, 30 per cent by tone of voice and only 10 per cent through the
words used. Much of an advocate’s work may be undertaken via the
telephone. In such cases it will be far harder to pick up on non-verbal aspects
of the interview.
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What type of question?

In the following scenarios, indicate whether a closed or an open question
should be used to move the interview in a direction where facts can be
gathered.

1. Aclienttells you that they need somewhere else to live because their
partner is being violent towards them.

2. You are trying to establish from a client whether or not all their
social security benefits are correct — you think that they are
underclaiming. The client has already told you how much they
receive weekly and you know that their health is poor.

3. A client who is facing disciplinary action by his employer has just
said that he admits that he assaulted a fellow employee but that the
employee had made racist remarks about him to his face.

4. A client whose benefit cheque has not turned up has already said
that it was expected yesterday and they have reported it as lost to the
police, Post Office and DSS. You don’t know what benefit they are
on or how much.

Much has been written about the importance of non-verbal communication
and I do not want to repeat all that has been said elsewhere but, as it is the
main way we emphasise or contradict what we say, it is necessary to mention
some of the more important aspects.

Perhaps the most common non-verbal aspect of an interview by an
advocate is the embarrassment felt by the client. As non-verbal com-
munication is affected by personality, this will display itself in many ways.
The common signs are blushing, evasive eye contact or silence. Lack of
sensitivity by the advocate to embarrassment can undermine the contact
between advocate and client to such an extent that the client decides to
withdraw instructions. And as many of the subjects which advocates are
involved in, namely poverty, bad housing, debt and welfare services involve
very personal aspects of people’s lives, there may be embarrassment at just
discussing these issues.

The growth of poverty and social exclusion in the last decade has
heightened the sense of isolation of those on low incomes, as society
becomes more consumerist and competitive and when success as a person is
equated with personal wealth. Far from creating a sense of solidarity and
collectivism, the experience of poverty today usually means that it is more
difficult for people to disclose their penury. Even questioning about a client’s
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financial situation needs careful handling, and clues should be picked up
from non-verbal aspects of the interview.

The following are the most useful non-verbal clues to be aware of in an
interview:

. distance between advocate and client
+ eye contact

. silence.

Distance

Keep the appropriate physical distance between the client and yourself.
Being too physically close to the client invades their privacy and makes it
more difficult for them to respond to questions — especially if the subject
matter might be embarrassing. This has implications for the layout of
interview facilities. (It never ceases to amaze me how small and cramped
many interview facilities are.) If interviewing in a person’s home, physical
distance can be smaller, as being on the client’s territory makes it less
threatening for them to discuss matters. This could influence your choice of
venue, though the value of a home visit needs to be weighed against the time
and cost involved.

However, don’t put too much distance between you and the client. As a
rule of thumb, research has found a distance of 1.5 to 2 metres between
interviewer and interviewee to be most comfortable. (For example, see
Sommer 1969 and Hall 1969.) This may have to be increased if one person is
large or threatening, and can be decreased when the people involved feel
comfortable with each other and the issues being discussed. There are no
hard and fast rules — simply be aware of the importance of distance.

Finally, as interviews are usually conducted when seated, sitting positions
are also important. Sitting side by side along a table is more likely to facilitate
equality and to elicit better instructions from the client than sitting across a
table, which can impose a barrier to effective communication. It is also
important to make sure that chairs are of a similar height and that people with
disabilities can get in and out of the chairs provided.

Eye contact

Much research has been done on the importance of eye contact. People tend
to exhibit longer eye gazes when listening. It is useful to note that, when
giving advice, lack of good eye contact may mean that your advice is not
being absorbed. Your own eye contact will also give out such messages.
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People also look less frequently at people if they dislike them, and when they
are uncomfortable or are lying. Normal human interaction is usually started
with a long gaze followed by intermittent eye contact.

In one experiment, it was found that when given constant eye contact and
reinforcement by an interviewer, interviewees relaxed and spoke more freely.
When eye contact was refused, interviewees lapsed into embarrassed silence.

Stlence

The importance of not rushing to fill the silences in an interview has already
been mentioned. Silence plays an important role in enabling interviewees to
feel their way and to articulate difticult matters. There are also people who
are less forthcoming, and silence is just their way of punctuating speech.
Silence may also be a sign of anxiety, as speech becomes broken up when we
are anxious. There are also cultural aspects to silence. For example, it has been
suggested in research that middle-class people tend to use silences more than
working-class people, so that more sensitivity to the role of silence in
conversations will be needed with some people (Dohrenwend, B. and
Chin-Shong, E. 1967).

Recording

Keeping a written record in advocacy can be tedious and may be seen as a
time-consuming distraction from the main task of getting results for the
client. Many professionals will have to keep written records of their
non-advocacy work, so they will find it more natural to commit things to
paper.

Written records must fit the purpose for which they are intended. Too
much time can be spent writing up details of contacts with clients for its own
sake, or out of fear that one may be called to account for some minor
misdemeanour.

The purposes of written records in advocacy are as follows:

« to act as an aide-mémoire
« to record facts which are relevant to the case

« to ensure accountability and to give an indication of the workload
involved in a piece of advocacy

« to enable another advocate to step in if you are not available

. to ensure that the client can obtain redress if the advocate has
overlooked something or made a mistake
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« (if records are to be open to clients) to show your understanding of
the situation

+ to help advocates manage their time better
« to help managers assess a service’s effectiveness and cost

« to contribute to the greater understanding of advocacy and social
issues. Records can be kept and then researched in later years by
historians — how limited our understanding of the horrors of the
Poor Law would be if no one had kept records of how it was
administered.

In any event, all advocates will collect large quantities of documentation
about clients. Letters are written to the other side, appeals undertaken and
even litigation commenced. All of these can involve substantial amounts of
written work and it will always be necessary to have an effective filing and
retrieval system. Written accounts of the advocate’s work should be kept in
the same place and could be in the form of a running record. It is essential that
all records are made contemporaneously — bear in mind that only ten per cent
of what is said is remembered, so lack of effective recording places the client
at a disadvantage against the well organised opponent.

Recording can take several forms. The records may be in the shape of
rough notes taken during an interview. It is especially important to record
precise data such as income figures, dates, health problems, etc. These may
then be transferred onto a running record or some form of summary sheet as
set out in Figure 5.1.

Advocates in health and social care may also find that they write formal
reports on a client for other purposes. It may be appropriate to use these in
advocacy. A running record of events in a case will help you or a colleague to
see quickly what is happening, and an action sheet may be useful in helping
you to work out tactics in a case. There is no ideal method of recording. The
key considerations are that it should be recognised as being important and
that a consistent method is used and reviewed regularly to assess whether or
not it meets the needs of both advocate and client.

It is tempting to treat written records on a client as your own personal
property. In law they belong to the employer, and good practice should
dictate that they are open to the client — indeed, this is accepted as a legal
requirement. This will raise all the usual dilemmas about who should have
access to records, which information is very sensitive and which was given in
confidence, etc. One way forward is to be clear from the outset about what
records are kept and who has access to them. Similarly, clients need to be
involved in record-keeping. The simple act of taking notes on a special form
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Summary Sheet

Earnings (NEtPW) . ..o oottt

Benefits received, typeandamount . . . ........ ... ... oL

Figure 5.1
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which are then read back to the client with the understanding that these are
the records of the case will ensure that the process is democratic and
participative. Similarly, good practice would dictate that the client is sent
copies of correspondence from the other side as a case progresses.

Given the ethical principles that advocates should act on a client’s
instructions, act in their best interests and observe rules of confidentiality,
you must not record your personal views of the client. It would be fair to
record an assessment of the chances of success of a case, but it is not
acceptable to record personal feelings. The record must be purely factual. It
must also be brief enough not to be a burden, while being long enough to
enable someone else to see what has happened, what has been done and what
needs to be done. The nature of advocacy is such that existing recording
methods in organisations may not be appropriate. There is thus a strong
argument for a unique method of recording for advocates.

Putting the record straight

Write a brief factual summary of your last contact with a client. The record
must conform to the following rules:
1. It must be accurate.
2. It must not be more than 250 words long,
3. It must contain no comments about the client, their views, their
appearance, culture or the justice of their case.
4. It must summarise the facts of the case and highlight those which
appear particularly to favour their cause.
Then show this record to the client and ask for their views.

Cultural sensitivity

The ethical principles of advocacy mean that advocates need to be objective
about the situations they deal with, but objectivity must not be an excuse for
not taking account of the cultural aspects of a situation and the ways in which
culture can influence interaction between advocate and client, thus
influencing instructions, actions on behalf of a client and the final outcome of
a case.

‘Culture’ is a misused word. It can mean customs and habits, and it can
also refer to the attributes of a society or group. At its crudest it has
connotations of ethnic art and music. In a sociological sense, ‘culture’ means
shared values and norms. There is much research and anecdotal evidence to
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influence us in developing more sensitivity to cultural aspects of work with
other people. Several key issues emerge in the importance of developing
cultural sensitivity. Cultural sensitivity is most acute in the process of
interviewing and it is here that the ethical principles of advocacy are most
likely to be undermined.

Cultural issues can emerge in a number of ways:

- in verbal and non-verbal communication

. in attitudes towards issues

« in how much control the advocate should exercise over the client
« in how directive the advocate should be in their advice-giving

« in the different emphasis placed on the meaning of words used by
client and advocate

« in how open a client is with the advocate
« in what remedies are sought
« in concepts concerning health and well-being.

The most common cultural differences may arise as a result of differences in
gender, race and class between advocate and client. The overriding rule in
cultural sensitivity is to be aware that such differences exist and may be
present in a given situation, affecting communication and interpretation of
what is said. Such differences are very likely to be encountered by advocates
in health and social care organisations. Advocates are likely to have
considerably greater economic power than clients and will frequently be
formally educated to a higher level. If the advocate has a senior position
within an organisation, they are also more likely to be male, white,
Anglo-Saxon Protestants, which may not be true of the client.

Cultural clashes can also occur between advocates and the other side, or
may explain the responses towards clients from the other side. For example,
problems such as chronic poverty and the way in which people on low
incomes have to constantly juggle their finances in order to survive can
produce debts and broken agreements to repay them. The other side, if a
creditor, may not see the issue in such terms and may view the non-payment
as arising out of fecklessness or duplicity. Such a lack of understanding is a
symptom of class differences and the way in which personal values often
reflect personal income and economic position.

Race and gender differences can produce significant distortions in
communication and sometimes outright prejudice from the other side. Sadly,
it is not unknown for the other side to behave in a racist or sexist manner, or
for assumptions about the client to be related to their gender or ethnic group.
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If interpreters are used, it is important that the interview takes account of
this — it is desirable to use face-to-face interpretation from a professional
interpreter who is not personally known to the client. Knowledge about a
client’s culture or religion will also help with the quality of the interview, as it
helps avoid basic misunderstandings and to improve sensitivity.

Cultural sensitivity is thus an important element of acting within ethical
principles, as well as a skill to be developed on a personal level.

It is, of course, also important to develop specific and appropriate
interviewing skills for people with learning disabilities or mental health
difficulties, and for children. Very careful attention will be needed here, and
particular care will be needed to devise methods of communication which
they can relate to, and which do not reinforce traditional roles of ‘helper’ and
‘victim’. Specialist help should be sought.

Feeding back

Feeding back to the client is questioning in reverse. It is especially important
when you have reached a stage in your advocacy where you have to share
conclusions with a client or where they want to reflect upon their version of
events. It is important to develop an honest and open relationship with a
client, in which there is trust, so a degree of sensitivity may be required when
feeding back to a client. Feeding back also enables you to check that your
understanding of what was said is correct. Effectively, it acts as a safety check
on your listening skills.

There is also a distinct stage in the advocacy process where you feed back
to the client the results of any technical or other research undertaken,
together with an opinion about the tactics and prospects. This is to ensure
that the client is involved in matters, and also to enable you to obtain better
instructions. As with questioning, the language used must be appropriate,
using plain English and avoiding obscure or technical terms.

Feedback exercise

Find a partner to practise with, then ask them to summarise, for at least
four minutes, the football results in a newspaper. Listen to what they are
saying and then, when your partner has finished, feed back in plain Eng-
lish what you understand the football results were. Your partner should
then check how accurate your version is.
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Conclusion

Interviewing is an important ingredient in the mix of skills needed in
advocacy. It will form the basis of much information-gathering and for
establishing important facts to strengthen the client’s case. It includes a broad
range of skills, and they are all applied during interviewing so that it may
fulfil the requirements for the advocate to act for the client within the
principles of advocacy set out in Chapter 2.
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Assertiveness and Force

As advocacy is concerned with obtaining a result from an opponent for the
client, it inevitably requires both persistence and assertiveness. So, effective
advocates have to be assertive. Advocates who aren’t assertive will always
find advocacy difficult and will be less effective.

As a skill, assertiveness has been more associated with social or group
situations. However, there are elements of it which are relevant to advocacy,
especially where one is advocating about an unbounded problem where there
is no regulated structure against which to frame one’s actions.

Being assertive means expressing oneself in a direct, honest and non-
manipulative way, as opposed to aggressive or submissive behaviour. It also
involves not violating the rights of those people one is asserting against.
However, there is a need to act in the client’s best interests, which may involve
having to be exceptionally forceful to defend or secure their rights. Advo-
cates also face the added problem of the other side becoming defensive
merely because someone is asserting a client’s rights or is challenging or
querying their judgement.

In advocacy, assertiveness on its own may not be enough. The advocate
may also have to be vigorous in being prepared to carry out the ultimate
sanctions to support a client’s case. This need not be done unpleasantly, but it
may be necessary to make clear to the other side what the consequences of
their actions could be. It goes without saying that, if this is done, the advocate
must be prepared to ensure that such sanctions are carried out. This could be
described as applying force to obtain a result. In the context of advocacy,
‘force’ means the process of compulsion applied by becoming more powerful
and/or persuasive.

Assertiveness was one of the qualities which Kahn identified as charac-
terising effective advocates in social care organisations (Kahn, AJ. er al.
1972). Other qualities and traits identified by Kahn are: advocates are likely
to be natural leaders with strong personalities and expertise in their subject;
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they are knowledgeable and get their facts right; they are politically adept,
known for their professional integrity and capable of presenting a client’s
case forcefully and efficiently. People who need frequent reassurance or
consultation with colleagues tend not to be good advocates. According to
Kahn, advocates are also more self-reliant and autonomous than others.

Such qualities are all associated with assertiveness. Lack of the right range
of assertiveness skills is likely to mean that the advocate’s case will be
deflected by the other side. The other side will be seeking to defend their
position or interests as much as the advocate will be asserting the position of
the client. However pleasantly or reasonably the other side puts their case for
not granting whatever the advocate is seeking, their primary motivation may
be to defend their position or resources. As part of their ethical duties, the
advocate may have no alternative but to carry out actions which force the
other side to give way. This is more likely when dealing with bounded
problems, and it is thus not surprising that advocacy on legal issues often
includes threats, defences and counter-claims in an attempt to obtain a win
for one side. It is not possible, whatever the type of problem, to comply with
the ethical duty to act on instructions and in the client’s best interests if there
is no assertion.

It is almost inevitable — especially if the advocate’s proposition affects the
financial or organisational interests of the other side — that some resistance
will be met. The resistance will be intensified if the other side also hold
negative views about the client or the client’s lifestyle. Similarly, when the
other side is a bureaucracy, the staff in such organisations can develop
introspective, defensive cultures or behaviour (such as not responding to
challenging correspondence). In such cases, having to respond to a challenge,
in the short term, takes up more time. In cases involving unbounded
problems a more imaginative process involving negotiation skills is likely to
be more effective than the vigorous approach used on bounded problems.
However, negotiation will require assertiveness and the ability to
communicate your goals clearly and calmly.

As with other advocacy skills, it is often assumed that assertiveness is a
personality trait which people either do or do not have. The fact that some
people are naturally more assertive than others only reinforces this. However,
like most inter-personal skills, assertiveness can be enhanced with the right
support, training and feedback. Similarly, having a good grasp of the relevant
facts and a good grasp of the technical, legal and policy issues involved will
help you to feel more assertive and confident in pursuing your clients’ cases.
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How assertive are you?

Go through the following list. Mark a score of 1 to 5 against each type of
situation. The highest is 5 and means that you feel wholly confident in
such a situation and are able to persuade the other side of the rightness of
your case and to achieve the objective you set out with. The lowest is 1 and
means that you have little confidence in your ability to persuade in such a
situation and you know that you will not achieve anything other than per-
haps feeling rejected or frustrated.

1. You phone the council to persuade them not to evict a client who
has rent arrears of £2,000. The client has a small child and has
persistently broken agreements to pay off the debt. However, she is
in poor health and the arrears arose because the council made a mess
of her Housing Benefit when she tried working in a low-paid job
for a few months. You suspect that the figures for the rent arrears are
wrong. The housing department’s staff have previously told you
that they think the client is unreliable with a long history of such
behaviour, there are plenty of homeless people who want her house
who will pay the rent, so they aren’t too concerned if she is evicted.

2. You buy a vacuum cleaner and four months later a part falls off. You
take it back to the shop. The shop manager refuses a refund because
you did not keep the receipt and she says that you must have
misused the vacuum cleaner for this type of damage to occur. You
know this is wrong. The manager is an articulate middle-class
woman in her fifties.

3. You order 300 kilos of coal by phone and it is delivered to your
home when you are out. When you inspect it in your bunker, you
find that the supplier has delivered the wrong type of coal and you
cannot use it in your fireplace without breaking clean air legislation.
You phone the supplier, who refuses to consider a refund because he
clearly remembers you ordering house coal and this is what was
written on the order form. The supplier is a man who sounds gruff
and irritable. You paid for the coal by credit card when you ordered
over the phone.

4. Your partner wants to go out to the cinema but you want to stay at
home and do some reading for an important job interview the next
day. Your partner says that you always want to stay at home, that you
are selfish and that you won't get the job anyway.
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How assertive are you? continued

5. A senior manager calls you into the office and says that he is
concerned about your timekeeping. You were late to work three
times this week and twice the previous week. If there is any repeat
of this pattern he will deal with it formally. This is a new job, you
were unemployed for nine months beforehand and jobs are hard to
get. This is a well-paid, interesting job, but you feel that the senior
manager’s tone is unpleasant and the criticism is unjustified as you
were only late twice this week and it is because you have got out of
the habit of getting up early. Before you have a chance to tell him all
of this, the manager says he is not interested in listening to excuses.

6. A member of the public comes to the office just as it is closing. They
want to see someone to talk about something which you feel is not
urgent. It is Friday afternoon, you have had a bad week and want to
get to the nursery to collect your daughter. The member of the
public is aggressively insisting that they see someone as it is
inconvenient for them to come back at another time and you know
that it will take half an hour to hear them out.

7. Having got rid of the above caller you are just walking out of the
office when you are approached by a polite, elderly woman who
wants to see someone about something which you know will only
take two minutes to resolve. She says that she has spent the last hour
and a half on the bus in freezing cold weather and she cannot afford
the bus fare home.

This is not a highly scientific test, but it will give you an indication about
the situations where you feel more confident and assertive. However, if
you have scored consistently high points, you may need to consider
whether you are over-asserting yourself unnecessarily to the point of ag-
gression. If you scored consistently low points, you may want to consider
whether you are being too submissive.

There is no optimum level of assertiveness. Each situation and problem faced
by an advocate will require a particular style to resolve successfully. The first
situation described in the above exercise may require a more persistent
response and if this did not work, active steps would have to be taken to
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safeguard the client’s rights as this is a case where there are significant legal
and quasi-legal aspects which could be used to defend the client’s position
The two cases involving returning goods to a supplier also involve the law
but are unlikely to require as strong an approach as the first. Citing the law
and making threats to one’s partner in the fourth example are unlikely to
result in a satisfactory outcome for anyone. So the level of resolution and
assertion will always depend on a number of variables.

The variables which will affect both the style needed and the confidence
that you feel will include:

« your confidence in the facts of a case and the rules governing the
situation

« your personal commitment to the cause or the client

« the way in which you react to particular individuals acting for the
other side

« the way in which people may become more resolute when they meet
resistance

« the importance of the issue for the client. You may be less concerned
with a technical breach of the law on clean air than with the loss of
someone’s home. Someone committed to green issues will feel
stronger about clean air than someone who is not committed.

« the technical and legal knowledge you have about the issue

« the level of support and the perceived level of support that you may
have from superiors

« the influence that the other side may have on your superiors
« the vulnerability of the other side to a successful challenge

« your knowledge that you or a colleague have successfully advocated
in similar situations in the past

« the other side’s knowledge that you have won cases in the past: your
credibility.

Improving assertiveness skills

There is a wide range of books on assertiveness skills and short courses are
also available. Certain aspects of established assertiveness training are par-
ticularly useful. For example, the exercise known as ‘Repetition’, set out in
the box below, is based on an exercise commonly known as ‘Broken Record’.
This is an exercise which you can practise with a friend or colleague. It
highlights the importance of assertiveness in pursuit of rights and the need to
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act resolutely and persistently. Persistence is often needed when the other
side procrastinate, prevaricate or ignore you.

Threats and force

Some advocates — usually where the problem involves anything of a legal
nature — may have to make threats. A threat is not a deliberately aggressive act

Repetition

You have bought some Corsican cheese from a local shop. On getting
home and opening the package, you find that there are maggots in the
cheese. The next day you take the cheese back to the shop and ask for a re-
fund. It is a busy shopping day and the shop is crowded. The shopkeeper
appears to be impatient. You have often shopped here as there is an inter-
esting range of products which are normally of good quality. Your partner
should take the part of the shopkeeper.

You: ‘T bought this cheese yesterday. When I got home and opened it, I
found it was full of maggots [at this point add a phrase of your choice
asking for a refund].’

Shopkeeper: “Well this sort of Corsican cheese always has maggots. It
adds to the flavour and it is a local delicacy. You should have known this
when you bought it. Anyway, the maggots are quite harmless.’

You: [Respond by pointing out that you would prefer to have your
money back, that there was no mention of maggots on the label, and
you really can’t stomach the thought of eating cheese with maggotsin.]

Shopkeeper. “Well as I say, the cheese is supposed to have maggots in it.
You wouldn’t expect me to refund money to anyone who finds that they
don’t like the taste of exotic foodstuffs. I'd soon be out of business and
it’s hard enough trying to run a shop as it is.’

You: [Respond by repeating your request to have your money back.|

Shopkeeper. ‘Look, I'm very busy. Can’t you see that you're holding up
everyone else who wants to be served. I'm just not prepared to give you
your money back.’

You: |[Repeat, again, your request to have your money back. Do not add
anything else at this stage. |

Shopkeeper. ‘Oh very well, as you're a regular customer I'll give you a
refund. How much did you say it was? £3.27?
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Repetition continued

Commentary

It can be very effective to continue to repeat your request, calmly and
clearly. It is a form of behaviour which the other side may not expect, so
there may be attempts to circumvent by emotional manipulation (e.g. the
point about how hard it is to run a shop). Your opening remarks can set the
scene. How did you phrase your request? Was it a loud demand to have an
instant refund (over-assertive) or a meek, submissive, questioning request
about money (non-assertive)? How far could the use of logic (e.g. the
points you made about the maggots) have been used? Would a threat to
take your custom elsewhere have been more effective (assuming there is a
suitable alternative place to go to)? Would your approach have been differ-
ent if, instead of being an interesting local shop, it had been a branch of a
supermarket chain?

it is a clear statement that, unless a particular course of action is taken, there
will be certain consequences: for example, adverse publicity, a formal
complaint or legal action. It is unacceptable to threaten any violence or
anything illegal. If a threat is made, it will create a reaction and it is best to
make any clear statement about actions to be taken in writing and without
emotive language. Making a threat may not fit in easily with the attempts of
health and social care bodies to work in partnership with other organisations.
It is also generally considered as inappropriate behaviour in social settings, as
well as contrary to much of the professional training on human interaction
that the advocate may have had. But a threat may be required to comply with
the principles of advocacy. Threats may also have to be carried out, with
serious consequences for the other side. The nature of the remedies available
to enforce people’s rights may ultimately involve the loss of employment for
staft of the other side, bad publicity and expense for the other side. This puts
the advocate in a strong position and the inherent power which accompanies
it should not be underestimated. It would be unethical for the advocate not to
harness such power for the benefit of a client for reasons of inter-agency
courtesy.

There is also a distinct tendency for health and social care professionals
who are unfamiliar with the legal or technical aspects of a problem to fall
back onto their professional instincts and to try to resolve issues through
negotiation as equals with the other side. While a negotiated settlement in
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itself is not a climbdown, and is often what will be required when dealing
with an unbounded problem, even with a bounded problem, a negotiated
settlement which produces less than would have been achieved through
formal appeal channels is not normally in the client’s best interests.

Being forceful is a legitimate approach to situations where the other side
is intransigent, unreasonable or the client’s circumstances are compelling.
Bear in mind that the Department of Social Security, local authorities, the
health service and private companies will all readily resort to forceful
behaviour — backed up by legal argument — to protect their interests.

Itis important to know the other side’s strengths and weaknesses. Most of
the welfare bureaucracies that advocates act against have significant
weaknesses associated with financial stringency, staff morale, work pressures
and public image. All and each of these can be taken into account by the
advocate to determine which tactics are likely to be effective in getting the
other side to change position.

Another problem with any form of advocacy, especially any which has an
undertone of forcefulness, is that it may lead to revenge. This is not a reason
for failing to carry out vigorous acts, but one must be aware of it. Any hint of
revenge being taken on the advocate or the client must be challenged most
vigorously to stop it becoming acceptable.

However, it is a sad fact of life that the other side may treat vigorous
advocacy in a personal way and may not be inclined to engage in joint
problem-solving on unbounded problems in the future. This can be
minimised if it is made clear from the outset that your ethical principles mean
that your primary duty when dealing with bounded problems is to act in the
client’s best interests. This means that different approaches are needed for
different scenarios. Having superiors who understand this and who are
clearly prepared to support the advocate through both the rough and the
smooth aspects of advocacy is essential.

Making a threat is perceived as aggressive behaviour, but it is better to
view this as properly channelled forcefulness in pursuit of a legitimate cause.
Failing to channel this aggression into formal threats but resorting to
personalised remarks to the other side about their conduct does not advance
the cause, whereas a threat to litigate or publicise bad practice will act as a
significant lever and may obtain the result that is needed for the client where
the problem requires such an approach.

Behaviour to be avoided includes sarcasm, belittling remarks, deliberate
antagonistic behaviour, name-calling and finger-pointing — no matter how
unreasonable the other side or how obviously unjust their treatment of your
client. Recognise your anger, understand how it comes across, its causes, and
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try to respect the other side’s personal integrity. Obtaining a lasting, positive
result for a client need not involve humiliating the other side.

How to be assertive in advocacy

There is no simple way to develop the right level of assertiveness in advocacy.
However, an awareness of one’s own assertiveness and of the common
techniques for behaving in an assertive manner will help. There is a number
of practical ways in which you can act usefully in the best interests of your
client which are compatible with assertive behaviour.

First, as I have discussed, be clear about your objectives and your ethics.
You are not in partnership with the other side but you must achieve the best
you can, regardless of your personal feelings towards the client. Second,
remember that all advocacy must have a structure (see Chapter 11). The lack
of a structure will not only make you less efficient as an advocate but will lead
to situations where you may act inappropriately. Third, vigorous advocacy on
bounded problems must be carried out in a formal manner. This is for tactical,
legal and behavioural reasons. It is this third aspect which exemplifies good
advocacy practice in such cases.

Behaving formally as an advocate means that you must see the problem
not as a personal crusade and not as the other side deliberately discriminating
against your client. There are cases when advocates have strong personal
views about the injustice of what has been done to a client, and these are
important motivating factors. However, these personal views must be
recognised and put on one side.

There may also be cases where there is a suggestion that the other side has
deliberately discriminated against a particular client. It may be difficult to be
precise about when discrimination occurs and its mere hint can infuriate and
affect your judgement. Advocacy must be seen as a clinical activity if
objective judgement is to be maintained. However, it is vital to collect
evidence of any discrimination — a pattern of particular problems may
highlight indirect or institutional discrimination as a well as deliberate
versions.

Formal advocacy activity will involve a number of specific techniques:

1. putting things in writing;

2. viewing individuals’ problems as symptoms of a wider malaise —
for example administrative failure or poor training by the other
side;

3. regarding it as positive to complain;
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4. considering the role of publicity to change matters;
5. having a good understanding of the facts;

6. having a good understanding of any relevant technical, procedural
or legal aspects.

Put it in writing

Much of this section will only be relevant when advocating on bounded
problems. Something that is said can always be distorted, while something
on paper is less easily ignored. When advocating for a client, it can be
important to concentrate on the written word. It can seem easier to negotiate
on a bounded problem over the phone, but there are distinct disadvantages to
advocating verbally: there will be no record of what was said by whom and
what was agreed. All advocates can recall situations when the other side
agreed to something and then failed to do it, citing the absence of a formal
request, or a different interpretation of what was agreed.

Verbal negotiation can also easily lead to the advocate not being
sufficiently assertive, having over-hurriedly to research legal or procedural
points, or the situation becoming personal if either side becomes heated.
Advocates may have to be ‘unreasonable’ in the eyes of the other side.
Tempers may become frayed if negotiations are conducted verbally. For
example, an advocate who is acting for a client who has rent arrears with a
housing association may be trying to maximise the client’s income. The
association may phone and ask what they can do to assist in the situation. The
correct ethical response may be to ask the association to withdraw action
against the client. The association is unlikely to respond positively to such a
suggestion in the circumstances, and such a request needs to be put in writing
to keep the heat out of the situation.

Conducting negotiations in writing also means that there is a clear record
of events, and this may be important if the matter ever has to be dealt with by
a court or tribunal. Thus the letters need to be formal in style.

Written communication is more likely to gain a response. Verbal
communication is easily forgotten. Even when face-to-face negotiation
occurs on an unbounded problem, some form of written confirmation can be
important, and it is a fact of life that something stated on headed paper will
always be taken more seriously than something said on the phone or
handwritten. If there is any chance that the letter may be ‘lost’, a few pence
extra ensures that the letter is sent by Recorded Delivery.

If you send a written communication, you should keep a copy. If it has not
been replied to within a specific timescale, send a reminder with a copy.
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Written negotiation also involves the client. Few clients have typing skills or
access to word processors. Your typed letters will look better than anything
handwritten, and typing means that copies can be given to the client together
with any replies for their comments, so that they are engaged in the advocacy
and able to give better instructions. Similarly, you should generally write
letters dealing with negotiation in such a way that they are in the client’s
name and have these signed by the client.

It is possible to build provisos into written communications which are not
in the client’s name and which include statements of fact. If you are mistaken
about facts it makes for difficulties. Unless you are absolutely sure, always
precede any statement of fact with the words ‘T understand that ...". Other
difficulties also arise if communications are verbal. Many situations require
written requests in order to be effective legally. For example, benefit claims
must be in writing, as must appeals in order to be legally binding. Social
services complaints procedures usually require a written request to trigger
action and threats to sue must be in writing making this clear, otherwise the
client may be liable for extra costs.

Letters should also contain clear statements of the legal authority for any
propositions put forward. Not only does this have more impact but it also
makes it clear to the other side that you know what you are talking about.
Almost all bounded problems which are subject to advocacy have some legal
or procedural issue which can be used to good effect. Legal research skills are
therefore important, and are explained in Chapter 9.

If the situation is so urgent that the phone must be used, it is still
important to confirm the contents of that discussion, and any agreement
reached, by letter. There are also one or two situations where the advocate
will be putting across complex or subtle arguments. Occasionally it will be
more effective to put such matters verbally. Even then a confirmatory letter
should still be sent. If the objective is merely to gather facts, then verbal
enquiry is effective. But this is information-gathering rather than negotiation
or advocacy.

Figure 6.1 sets out an example of written communication in advocacy on
a common bounded problem which exemplifies good assertive practice and
incorporates the points made about assertion through writing.
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A. Client
5 Anystreet
Anytown
AN7 8NY
National Insurance No:
AB 12 34 56 CD
Date: [today’s date]

BY FAX AND POST

Social Fund Section

Department of Social Security

Benefits Agency

Any Road

Anytown

AN1 7NY

Dear Sir or Madam

Please can you revise your decision to refuse me a Social Fund Com-
munity Care Grant for a cooker. My existing cooker has stopped working
and the gas company have told me that it is dangerous to try to use it. I
have two children aged 4 and 2. While they and my partner are generally
in good health, absence of hot cooked food can lead to a deterioration in
one’s health and the alternative of buying take-away foods is not appro-
priate as they are too expensive and we receive Income Support. There-
fore, absence of a cooker will also produce exceptional pressure on me and
my family because of the additional financial strain. Absence of cooking
facilities can also increase the likelihood of children having to be admitted
to care.

Consequently, your decision to refuse a grant for a cooker is contrary
to Direction 4 of the Secretary of State’s Directions on the Social Fund.

This review request must be dealt with urgently. Please contact my
representative upon receipt to advise whether or not the refusal will be al-
tered and to arrange a convenient, early date for a formal review interview
if the decision is not to be altered. My representative is Ms A D Vocate,
Any Department, 2 Anywhere, Anytown, AN2 4NY. Tel. 0123 123456
Ext. 123.

Yours faithfully
A. Client.

Figure 6.1
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Beyond individual problems

The problems which advocates often deal with can be symptoms of
deep-rooted organisational malaise. Such organisational failure thrives on
public acceptance of such malaise, or public ignorance about it and the
consequences. Advocates do themselves and their clients no favours by
keeping quiet about such issues. If nothing else, they may be storing up more
work for themselves by merely responding to individual issues. For example,
mistreatment of people in institutions, delays in processing benefit payments,
delays in carrying out Community Care assessments, failure by homelessness
officials to carry out full, legally binding assessments of housing need, are all
classic instances of organisational problems which result in problems for
individuals and which are symptoms of a wider problem. So ...

It is positive to complain

It is best to raise these issues strategically, higher up within the organisation
or to a wider audience. An interesting result of the consumerist philosophy
affecting welfare provision is that it means that managers are forced to listen
more to clients and their representatives. Complaints are thus to be welcomed
as an opportunity to improve services, rather than something to be fended
off. Going beyond individualism must mean that the advocate not only
addresses individual issues but also addresses wider concerns by complaining
about the fact that the individual’s case may not be a one-off, that the service
provided is not acceptable, and demanding that an assurance be given that
improvements will be made.

Most advocates will be connected with some form of professional body to
which details of problems can be passed to be pursued higher up. Local
authority staff can pass problems to the Local Government Association to
pursue the strategic matters arising out of them at ministerial and senior civil
servant level. It is also important to establish effective local forums for raising
problems with local organisations and to press them to change.

Publicity

Publicising an issue — either by involving the client directly or in less specific
terms — is an important part of individual advocacy. Complaining may also
raise public awareness of the many imperfections in our welfare system.
Obtaining publicity may be particularly difficult for some advocates. How-
ever, there is nothing to prevent you advising the client that it would be in
their best interests to make their complaint public and whom to contact to do
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so. Similar considerations apply to involving Members of Parliament or other
politicians.
When highlighting issues there is a number of things to be aware of:

1.

Journalists like a good story so you will need to highlight
controversial aspects of the issue.

Journalists can get the wrong end of the stick. This is especially
true of complex, welfare-orientated issues. Try to ensure that
someone briefs the journalist ‘off the record’ so that errors are less
likely. Many journalists may also have personal experience of
unemployment and family misfortune. This will aid their
understanding.

A detailed off-the-record briefing may enable you to get away with
giving a less contentious quote on the record, but be sure that what
you say will be treated in this way. How do you know you can
trust the journalist?

If the client is going on-the-record about their case, be clear that, if
something negative about them comes to light, they or you have a
ready answer and they can cope with the ensuing publicity.

On-the-record use of a client must always be with their explicit
consent. Many will go on-the-record to help highlight an issue that
may be affecting others.

Useful results can be obtained by using anonymous case-studies to
highlight particular social concerns. The National Association of
Citizens’ Advice Bureaux have been particularly effective in this
respect by compiling reports on specific types of problem based
upon anonymous case-studies from around the country.

Given the serious social problems that persist in our society,
effective change must include altering the causes of these. Publicity
is an important aspect of the process of enabling change to happen.

Journalists often have their own agendas and may be under
pressure to do a story quickly.

It is always very difficult to predict the outcome of a news story
and almost impossible to control.
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Get your facts right

This applies whether you are publicising an issue or whether you are just
concentrating on an individual’s case. Good instructions, good interviewing
and listening are all part of getting the facts right. If you are not sure of your
facts, say so. If the facts turn out to be as you suggest then no harm is done; if
not then your position may be strengthened. Loss of future credibility can
follow if you are perceived as being unreliable or untruthful. Such facts
include evidence in support of care and individual needs, as well as any
technical or medical evidence to support an argument on an unbounded
problem.

Get the law right

Chapter 9 considers the skills needed for legal research. Don’t make
statements about people’s legal or other rights which cannot be substantiated
or supported by reasoned argument. Assertiveness in advocacy means that
you must include appropriate references to the law and use arguments that
work to the client’s best advantage. Indeed, being able to do so has a
remarkable confidence-boosting effect on an advocate. If the other side say
that something can’t happen because of legal or other limitations, ask them
to provide the precise facts or precise legal authority for the proposition and,
if need be, obtain specialist help.

It should by now be clear that assertiveness and force are important and
useful elements in the package of skills needed to be an effective advocate. In
advocacy, particularly on bounded problems, assertion may need to be
formalised in some way. But there are also other dimensions to negotiating
with the other side and these are dealt with in the next chapter.
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Negotiation

Negotiation is an important element of advocacy. Negotiation is not con-
cerned with trying to reach a compromise or trying to find the middle
ground between two parties. It is concerned with obtaining the best possible
result for the client — especially if the problem is unbounded and/or the
client has much to lose by actively challenging the other side. In any event,
effective negotiation must be carried out within the framework of the
principles of advocacy set out in Chapter 2, and must be carried out
assertively. As discussed in Chapter 6, negotiation may also have to be
undertaken in a formal manner.

When considering negotiation it is also important to be absolutely
confident that the issue in question is one which should be negotiated.
Further, you cannot negotiate to obtain something which is not legally
possible. If the problem concerns the use of discretion, there are legal rules
concerning the exercise of discretion by statutory bodies which will form a
strong framework for action in any negotiation. Do not procrastinate by
negotiating rather than litigating a matter solely because you feel it may be
more reasonable to do so. You may not be acting in the client’s best interests
by doing so, and the task of the advocate is not to please the other side but to
get the maximum for the client.

Much advocacy is not only concerned with ensuring that rules are applied
correctly by the other side in favour of the client but also with trying to push
back the boundaries and the interpretation of rules. Negotiation is more
difficult to reconcile with this approach.

Negotiation is most likely to be useful when there really is no alternative
available through other advocacy approaches. The types of issues which are
suitable for advocacy will often be those which can be handled more
effectively by ensuring the other side complies with rules, rather than
seeking to negotiate. Appeals and complaints procedures are usually free, and
allow the advocate considerable scope for getting the best result. Similarly,
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with debt and housing issues, the client may have a stronger case than may at
first appear and the remedies to resolve matters can be very effective.

Negotiation is particularly useful if there is no structure on which to rely
for resolving a problem, if there is no effective sanction that the client can use,
if the client is unable to or cannot afford to pursue the matter otherwise, or,
very occasionally, if continual litigation has not produced a satisfactory
result. It is also needed where it is important to persuade the other side of the
correct approach. Advocacy by nurses on health matters will normally be of
this nature.

Negotiation is also helpful for negotiating sales and purchases and some
debt repayments, though, as discussed earlier, the money advice approach
means that objective criteria are applied to most debt issues. Disputes about
the assessment of people’s care needs and about special educational needs
can all be successfully negotiated. Employment issues are interesting. These
can be dealt with either through negotiation or through straightforward
advocacy. Employment rights can be set down in legislation or legally
binding statutes. However, the nature of the master—servant relationship is
such that it may be counter-productive to advocate vigorously on an
employment matter. Equally, it can be disastrous to negotiate when the
employer is clearly acting unlawfully and unreasonably and the client’s job
prospects are in jeopardy. It is a question of careful judgement which has to
take into account matters such as the type of employment and the position of
the employee, as well as their instructions.

Should it be negotiated?

There is a saying that ‘everything is negotiable’. While that may be true of
commercial dealings, it may not be the most appropriate course of action
when acting as an advocate. Which of the following situations should be
approached by negotiation rather than straightforward advocacy, or a
mixture of the two?

1. An electricity company have sent a letter to someone on a low
income threatening to disconnect their supply unless full payment
of an outstanding bill of £250 is made within seven days.

2. A decision by the DSS to refuse a grant from the Social Fund
because there is insufticient money in the local budget.

3. A decision by the local hospital to put someone on a waiting list to
see a consultant. The waiting list is 12 months long.

4. A refusal by the council housing department to grant a tenant with
rent arrears a housing transfer in order to be nearer relatives who
provide care and support.
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Should it be negotiated? continued

Someone’s Jobseeker’s Allowance has been suspended because they
lost their last job as a result of misconduct. They are now suffering
hardship.

Maintenance must be arranged for children following a separation.
An employee is given a final warning by his or her employer for
alleged poor work. The employee disputes this.

A doctor’s decides to treat an elderly woman as a low priority, even
though the treatment would mean that her quality of life would be
vastly improved.

Suggested answers

1.

Rely on an advocacy stance in the first instance as the company may
be in breach of its Licence Conditions.

Use advocacy rather than negotiation. Various formal channels for
challenging such a refusal exist. It is also important to raise such a
matter with the media, MP and senior civil servants as it will affect
many others.

Negotiate. Supporting medical evidence is needed. If the law were
to provide time limits for waiting lists, this case should not be
negotiated. Local performance targets and the Citizens’ Charter
may provide some leverage for advocacy.

Use advocacy at first, as there are rules on how transfers should be
carried out and how discretion should be exercised. Negotiate if
this fails.

Use advocacy. There are clear legal rules and many ways in which
one can challenge such decisions and obtain a good result — even in
the most hopeless of cases.

Negotiation would be useful, but there is reduced scope for this
because of Child Support legislation, so advocacy may have to be
used to resolve disputes about maintenance figures set by the Child
Support Agency.

Negotiation would appear to be appropriate, though it may be
necessary to consider an advocacy approach if there are formal
appeal procedures and the employee is in a secure position.
Negotiate. Creative and assertive arguments in favour of the patient
would be needed as ‘shortage of resources’ may be the initial
response.
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Negotiation strategy

All negotiation should have a strategy behind it. To negotiate without a clear
strategy is to sail into uncharted waters, with all the attendant risks. Neither
should negotiation be a matter of either being ‘hard’ or ‘soft’ on the other
side. An established approach to negotiation strategy divides it into two parts:
A, the preparation, and B, the actual negotiation. Essentially, it requires the
negotiator to be clear about his or her objectives from the outset and

well-prepared.

AW =

1.
2.

Preparation

Identify relevant facts.
Identify any relevant legal issues.
Conduct legal research.

Conduct research on any personal and technical aspects that may be
relevant and helpful.

Identify client’s goals and interests, and prioritise.

Identify other side’s goals and interests, and prioritise.
Identify strengths and weaknesses of client’s position.
Identify strengths and weaknesses of other side’s position.
Identify possible concessions.

. Consider alternative settlement options.

. Consider alternatives available if negotiation fails.

. Develop agenda.

. Decide upon style (e.g. problem-solving, aggressive, co-operative).

. Plan tactics (e.g. timing of offers, limited authority, silence, good

guy—bad guy, split the difference, threats and promises, take it or
leave it, etc.).

Negotiation

Obtain information through questioning.

Separate the people from the problem:
a Listen to the other side.
b Confirm understanding of other side’s position.
¢ Allow other party to let off steam.
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Preparation continued

3. Focus on interests, not positions:

(a) Describe problem in terms of impact on client.

(b) Encourage other side to explain client’s interests and goals.
(c) Explain own client’s interests and goals.

(d) Identify shared interests and goals.

(e) Focus on present and future concerns, not past grievances.
Ascertain scope of other party’s authority.

Develop and discuss alternative settlement options.

Make offers that are justified by objective criteria.

N oo oe

Insist on and probe for objective criteria based on law, precedents,
facts or evidence.

8. Be open to reason, closed to threats.

9. Make a note of agreements and concessions as they occur.

(The Continuing Legal Education Society of Vancouver 1989)

Both during and at the end of any negotiation, it is important to measure the
results against some objective criteria in order to assess how effective the
negotiation has been: what was conceded by the other side and how far your
original objectives were met are useful bottom-line markers for such an
exercise. Negotiation styles need to be thought through deliberately. A
competitive negotiation style is characterised by the following:

« use of threats, intimidation, superiority and blame
« making extreme demands, making very few or small concessions
« creating false issues.

Such an approach can create misunderstandings between the two sides and
make it harder to reach agreement. It raises the likelihood of retaliation and
can increase the number of failed negotiations. If used repeatedly, it has been
found to be less effective than other styles. However, this approach means
that the risk of exploitation by the other side is minimised.

A co-operative style of negotiation is based on:

« establishing common ground, emphasising shared values
- making unilateral concessions, seeking highest joint outcome.

However, there is strong likelihood of manipulation and exploitation.
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A third approach has been described as a principled or problem-solving
style (Fisher and Ury 1986). This is characterised by:

+ negotiating on the merits of a case rather than through bargaining
. focusing on interests rather than positions

. inventing solutions which will produce a mutual gain for both sides —
win—win negotiating

« avoiding tricks and posturing
. insisting that the end result is based on a fair, objective standard

« separating the people from the problem — not allowing things to
become personal.

The aim of such a style is to produce an outcome which meets the needs of
your client and, effectively, produces a ‘win’ without making the other side
feel that they are losing. Or, as a Chinese proverb says: ‘Build golden bridges
for your enemy to retreat over.” This is a mature style which enables you to
win while enabling the other side to keep face. It is particularly useful
provided, as indicated earlier, negotiation really is the best or only option.

Problems in negotiation

There is a number of problems that can arise during negotiation. Some are
sufficiently radical that they will completely undermine the negotiation and
produce either a stalemate or a set-back for the client. The problems are not
just connected with the conduct of the other side. The most common
problems caused by the other side have been described by Fisher and Ury as
being of three types:

« the other side being too powerful
« the other side refusing to negotiate meaningfully
« the other side behaving unpleasantly, deceptively or inconsistently.

Fisher and Ury suggest a number of responses to each of these scenarios in
order to ensure that the negotiator is able to operate from a better position.

The other side is too powerful

Itis, of course, assumed that the other side actually is too powerful. There can
be a lot of bluffing and the client may well have a view that the other side is
omnipotent. In reality, most of the organisations making up the other side are
quite vulnerable, and the client is in a stronger bargaining position than may
at first be appreciated. Even though the client’s legal rights may be weak,
there can be considerable organisational impact as a result of tying up senior
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people from the other side in negotiations or the potential loss of credibility if
negotiations fail. Moreover, if the other side will not negotiate eftectively,
this may trigger a right to use complaints procedures which then put the
client and advocate in a stronger position, as it is a return to structured issues
and makes the problem into a bounded one.

Fisher and Ury also suggest that if the other side is too powerful, the client
and advocate should develop a BATNA — a Best Alternative To a Negotiated
Agreement. This should be done at the outset. A BATNA is not a ‘bottom
line’. Bottom lines tend to be set too low or too high. A BATNA is:

the standard against which any proposed agreement should be
measured. That is the only standard which can protect you both from
accepting terms that are too unfavourable and from rejecting terms it
would be in your interests to accept ... your BATNA ... has the
advantage of being flexible enough to permit the exploration of
imaginative solutions. Instead of ruling out any solution which does not
meet your bottom line, you can compare a proposal with your BATNA to
see whether it better satisfies your interests.

A good example of a BATNA involves the sale of a house. Instead of having a
bottom-line monetary figure below which offers are not acceptable, the seller
must have a series of scenarios in response to offers that are made (e.g. trading
furnishings or imposing a timescale for completion of the sale). There will be
a point where the offers may be less than expected but the alternative would
be to have an unsold house. Identification of the options thus forms one’s
BATNA. It is of course also important to try to establish or estimate the other
side’s BATNA.

The other side refuses to negotiate meaningfully

This can include an outright refusal to negotiate. If this occurs, a common
response is to try to be more insistent on negotiating, or to give in and lose.
Either is unsatisfactory. Assuming that there are no sanctions you can bring to
bear on the situation — negotiation would not be the best option if sanctions
could be used effectively — the way ahead is to attempt to get the other side to
focus on the merits of a solution to the problem.

This may be possible by direct communication and by getting the other
side to explain their refusal. Criticism can be deflected by agreeing with it
and ensuring that the criticism is seen as symptomatic of the need to address
the problem. At this stage, if negotiations have been by phone or letter, a
‘without prejudice’ meeting can alter the dynamics — and you can gain
considerably more influence by taking the initiative in suggesting a meeting
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to discuss the problem. If even this fails, consider how a third party may be
brought in to get negotiations going.

Occasionally a BATNA in cases of seriously stuck negotiations with an
unreasonable other side might be to accept that negotiations at the present
time or with the current players are not effective and matters are best left until
another time and place.

The other side behaves unpleasantly, deceptively or inconsistently

In other words, they resort to dirty tricks. It is important not to personalise
the issue, and to get the problem out into the open. This can have a useful
cathartic effect. If there is deception, it will be important to recognise this
and to ensure that agreements are written and watertight enough to prevent
the other side reneging. Similarly, do not respond to any threats made, but do
write them down if they are made verbally. Above all, stay cool. When it’s all
over, you may be able to sort the problem out by taking up the conduct of the
other side elsewhere.

There are, of course, many other aspects to negotiation and the skills it
requires. As stated earlier, the key issues are:

« recognition that the problem must be resolved via negotiation rather
than advocacy

+ good preparation and strategy

« a clear understanding of different approaches to advocacy and a
refusal to let the other side get you down.

Negotiation exercise

Read through the following scenario. Then sketch out a negotiation strat-
egy. Include the following:

an understanding as to whether or not this is an issue to be

negotiated and if so, why

likely strengths and weaknesses of both sides’ arguments

the most productive approach for the client

a BATNA if negotiations fail

identification of the interests of each party, rather than their

positions

possible solutions which might result in a mutual gain.
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Negotiation exercise continued

Mary is a clerk in a medium-sized organisation. You are a friend. Mary
started work six weeks ago and has been late for work on 60 per cent of
the days since she started. Normal work hours are from 8.45 a.m. until
5.15 p.m., with an hour’s lunch break. When she has been late, she has ar-
rived between 20 and 30 minutes late. The times are recorded on a clock-
ing-in machine. In addition, Mary has left work early on four days out of
the last five. Her manager has spoken to her about her timekeeping and
told her that she has just one chance to improve or her contract will be ter-
minated.

Mary has approached you for help. She tells you that she is a single par-
ent and her childminding arrangements are unreliable. Her mother looks
after her 4-year-old son, but she frequently doesn’t turn up to collect him
until late, and in the last week her mother was ill so she had to leave him
with neighbours. Mary does not earn enough to pay a registered child-
minder. You also know from your experience as a shop steward that there
are formal procedures to be followed for dismissing members of staff, and
it becomes apparent that these have not been followed by the manager.

Mary is anxious to keep this job. Unemployment in the area runs at 20
per cent, this is her first permanent job for five years, and she is very wary
of upsetting her new employer. Her manager has a reputation as an unrea-
sonable, duplicitous and vengeful person.

Any negotiation or advocacy will require you to be well-organised and to
know how to make the best use of your time and resources. This is the topic
of the next chapter.
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Self-management

Self-management is the skill of making optimum use of yourself as a resource
for the client. To be an effective advocate you have to be well-organised and
methodical. And, as you will often be working with very limited resources
and for clients who are often in difficult situations, self-management is an
important way of ensuring the client receives the best service possible. The
impact of advocacy is lessened when the advocate has not tackled issues of
self-management — particularly if the other side is well-organised. Self-
management covers a range of activities and these can be as relevant and
useful in other areas of your work as they are in advocacy.
Self-management in advocacy encompasses the following:

+ time management
« report writing

« creative thinking
+ decision making

» stress management.

Time management
Time management is the skill of making the best use of the time available to
you. There are only 24 hours in a day and you cannot create more. People
who work in the public and voluntary sectors know, only too well, just how
much work there is to get through and the pressure of this can be immense.
Learning to make the best use of your time and how to distinguish between
pressure from too much work and from the type of work will aid survival and
make pressures more bearable.

Time management has been the subject of numerous books, and there is a
considerable industry devoted to training us to be more efficient in our work.
This has led to some people claiming to be experts in the subject when they
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are not, and a degree of cynicism about the value of time management is
therefore probably inevitable.

The first stage is for you to recognise that there will always be room for
improvement in how you manage your time. To refuse to accept this is to
deny reality. All of us develop time-wasting habits which can soon eat into
the day and, over time, result in much work not being done. The next stage is
to do something about it.

Effective use of your time is important in advocacy for a number of
reasons:

1.

Much of the work which advocates do must be followed up if it is
to be effective. For example, letters which the advocate writes to
the other side may not be replied to in a timely manner. So the
advocate needs a system in place for chasing up letters which are
not responded to in good time. A tray for copies of letters which
need following up is a good idea; computers can be used to
generate reminders and to keep a log of incoming work and
outgoing mail.

Badly-planned advocacy takes up time. This is then unsatisfying
and the advocate loses motivation to undertake advocacy in the
future.

Undertaking advocacy over the phone may appear to be quicker. It
often is not and, as indicated earlier, phone calls must be followed
up with a letter. Phone calls can also deteriorate into quasi-social
chats.

Advocacy is a methodical activity which requires forward planning.
Not allowing enough time for this, or for more straightforward
preparation, can often result in more time having to be spent
resolving the resulting problems as well as increasing the
likelihood of losing the client’s case.

Advocates are often dealing with regulated systems which have
legally binding time limits to do certain things. Exceeding those
limits can have a detrimental effect on the client’s situation — for
example, time limits for appeals on benefit matters, employment
issues and for legal action on homelessness.
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Where does all the time go?

A useful exercise is to work out how well you use time. This involves keep-
ing a detailed record of what you do in a typical day. It is a bit laborious to
compile such a record but it can show where time is obviously not being
well spent. Sometimes the results can surprise even the most organised
person. Take a typical day and compile a record of your time using the
chart below, which you should photocopy and fill in.

Date

Activity Start | End | Duration | Interruptions by whom

(indicate with P if planned
or U if unplanned)
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The basic rules of good time management can be summarised as follows:

1.

Handle each piece of paper only once. Some paper can go straight
in the bin or be filed away. The important thing is to make a quick
decision about what to do with the paper and then, as far as
possible, deal with it. Procrastination wastes time and irritates
others.

Don'’t talk too much. It can be difficult to time your phone calls in
particular, as these can digress, with the consequent loss of valuable
time.

Don’t write too much and stick to what is relevant. There is an
optimum length for every document. Written submissions in
support of a client’s case must contain the relevant facts and full
enough exposition of the relevant legal and procedural arguments,
but do not include facts which don’t matter. Apart from the
obvious potential for breaches of confidentiality, these can divert
the other side’s attention from the main issues — for example, is it
necessary to include details of someone’s childhood traumas when
writing on their behalf to get money from the social security
system? It is also surprising how much time can be spent on
overlong sentences and inclusion of unnecessary phrases.

Concentrate and listen. Active listening means that you are better
able to judge what is relevant and less likely to miss something
which then has to be gone over again in more detail later with all
the implications for time use.

Organise your office. A tidy office is more likely to mean that you
know where things are and so are less likely to waste time
searching for something when it’s needed. Office layouts can also
be designed so that less time is wasted by walking about or
reaching to get things — a speeded-up video of office activity can
be revealing. If an office is shared, less time may be wasted on idle
discussions if desks do not face one another.

Delegate. Advocates need support as much as anyone else. Good
administrative and clerical back-up is essential to ensure that you
do not waste time on unnecessary tasks. Delegation also means that
you can...

Concentrate on what really matters. Probably 80 per cent of our
time is spent less productively than it should be, and only 20 per
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cent of tasks really make a difference. Identify this 80/20 split in
your working day.

8. Meetings matter, so make sure they have a clear purpose, structure
and agenda. Set definite times to start and finish and this will
create more time for other things. This applies to all meetings,
including any with the other side.

9. Avoid interruptions. Interruptions eat up time — some interruptions
can’t wait, but most can. Devise a system for filtering out
unnecessary interruptions and organise the incoming flow of work.
Having colleagues on a rota is a good way of doing this.

10. Use the diary. Always write appointments down. Use the diary to
plan the time you need to attend to desk-bound tasks, such as
written submissions about the client’s case to the other side and
time for follow-up work. Most callers’ problems are not urgent and
working by appointment is proven as a more effective way of
handling incoming work. Equally, set up systems to deal with
emergencies — this may include having to change appointments
around to fit in a client. A diary can also be used to keep a ...

11.‘To Do List’. A list of tasks to be done is an essential reminder. You
can rank these in order of priority so that the critical 20 per cent
are done first.

12.1f nothing else, read something about time management and
consider doing a time management course.

Report writing

Advocates should write frequently. In addition to the style of letter which is
sent in the client’s name, advocates will often have to write longer documents
as part of their advocacy. For example, it may be necessary to write a report in
support of an application for rehousing, prepare a written submission for a
tribunal or other appeal hearing, or a report for a case conference. Setting out
your arguments in writing adds considerable force to them and helps you
clarify your position. The style and content will have a significant impact on
the other side and the people acting as arbiters. A poorly thought-out
document or one which is badly presented detracts from your essential
message and can weaken an otherwise strong case: hence we will now
consider some of the principles of good practice in report writing. The phrase
‘report writing’ is used because it is a good general description of the task.
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Strictly speaking, written communications by advocates will not usually be
the sort of documents which most people think of as ‘reports’.
Before committing pen to paper, consider the following:

1. the purpose of the document
2. the intended readership

3. how it should be laid out. Should there be a contents page? Should
particular care be taken to have the document word-processed in a
particular style? Should it have illustrations, numbered paragraphs,
numbered pages, etc.?

A written submission in support of a client has distinct advantages. It helps
you to state the facts of the case formally and to reinforce arguments. Having
a written record of the arguments has a greater impact than the use of the
spoken word alone. Speech can be used to clarify or expand points in the
written submission, so care needs to be taken with written arguments. A
golden rule of any presentation, including something in writing, is first to tell
the audience what you are going to tell them. A synopsis does this and
provides an at-a-glance guide for the reader. It immediately helps them focus
their thoughts on your message. The facts should be summarised at the
beginning, with supporting arguments in a quite separate section. As far as
possible, references should be given for all propositions put forward,
especially those which are legally based.

The skills of speaking will be relevant in backing up the written
arguments. These can be deployed at any time, and they are covered in
Chapter 10 in the context of litigation.

Creative thinking and decision making

Advocates will often be faced with situations which appear both intransigent
and desperate: any legislation which should protect the client appears to
work against them, and the other side seems utterly intractable. While there
are rules and techniques of interpreting legislation to the best advantage of
the client, there are also techniques for creative thinking which can help in
this process and which can produce some startling solutions. Creative
thinking is also very important in negotiating. For example, it can help the
advocate identify possible ‘golden bridges’ for the other side to retreat over,
as well as a BATNA.

The concept of creative thinking starts from the position that we adopt
learned responses to problems and learned ways of solving them. When
under pressure, our original learned responses will suffice. Most learned
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responses are based on our early experiences, and we will have formed a
particular approach based on our experiences, especially those as a child.
Creative thinking aims to break the cycle of learned behaviour and to
introduce new elements into our analysis of problems. It also tries to harness
the latent creativity and originality that humans can bring to situations,
enabling them to be reframed and new solutions to old problems to be found.

Many of the problems with which advocates deal will benefit greatly from
creative thinking. Similarly, it is important to understand how we can
improve decision making. In advocacy, the advocate will be exercising
judgements about the best course of action to take. It is easy for our
conditioned and deep-seated behaviour to take over and for us to reach the
wrong decision. This happens in everyday situations. For example, how
many of us have been swayed by clever advertising and bought a product
which, had we applied objective criteria, we would never have purchased?
Indeed, whole industries appear to have been built on persuading people to
make decisions on subjective and impulsive criteria rather than more logical
ones.

In advocacy, decisions reached on the wrong criteria may have a
detrimental effect on the outcome for a client. Given the type of issues for the
client, the consequences are serious. How can the advocate apply creative
thinking and better decision making?

The roots lie in advocacy’s ethical principles (see Chapter 2). Principle 1
(‘Act in the client’s best interests’), Principle 4 (‘Carry out instructions with
diligence and competence’) and Principle 5 (‘Act impartially and offer frank,
independent advice’) all mean that the onus on the advocate of finding the
best solution requires creative thinking and objective decision making.
Indeed, Principle 5 would appear to imply that any method of making a
judgement has to refer to objective criteria rather than the feelings and
supposition that characterise much of our day-to-day existence.

When advocates deal with bounded problems set within a regulated
framework, creativity has to include imaginative views on the interpretation
of words and phrases. There are accepted norms for this which are considered
in Chapter 9. However, the process of reaching the best interpretation
requires the advocate to consider the problem from several angles. It is also
important to think ahead and to try to work out what the other side’s view
will be and how they will respond. The other side may not be rational in their
response — and neither may the legislation nor any other bedrock of the
regulated structure. Consider the following example.
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Creative puzzle

A council refuse collection service issues new dustbins to all residents.
These bins have wheels and are specially designed to be lifted up by
equipment on the back of refuse lorries. All the residents have had a letter
from the council informing them of how the new bins will operate and the
advantages of the new scheme. The letter tells residents that they must put
their bins ‘at the curtilage of your property’ and that ‘bins that are over-
flowing will not be emptied as it can damage the machinery on the lorries’.

One resident leaves his bin on his front lawn, as to leave it elsewhere
would involve blocking his drive and so be dangerous when driving in or
out. The refuse service ignores the bin when on their rounds and do not
empty it. The resident then phones the council, who say that the bin must
be put at the curtilage. The resident leaves the bin another week, by which
time it is overflowing with rubbish. The refuse service fail to empty it
again. Another phone call to the council elicits the response that the bin
could not be emptied as it was too full.

What is the correct approach? Write down a solution for the resident
on a piece of paper.

Now consider the following points:

1. Section 45(1) of the Environmental Protection Act 1990 imposes a
duty on local authorities to collect household waste. This Act
enables the local authority to insist that householders use certain
types of bin for collection and to make conditions about where
these should be placed.

2. The word ‘curtilage’ is defined in a standard dictionary as ‘a court or
area of land attached to and including a dwelling house’. A legal
dictionary has an identical definition. It does not mean ‘edge’ as the
council letter perhaps intended, so their exercise of legal powers in
this respect appears not to be justified by the phrasing of their letter.

3. The local government ombudsman is empowered to investigate
cases of maladministration. Maladministration was defined in the
case of R v. Local Commissioner for Administration for North East
England, ex parte Bradford MBC[1979] 2 AER 881 as including ‘bias,
neglect, inattention, delay, incompetence, ineptitude, perversity,
turpitude, arbitrariness and so on’.

4. In the case of Dyer v. Dorset County Council [1988] 3 WLR 213
‘curtilage’ was defined as being ‘some small and necessary
extension’ to a building.
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Creative puzzle continued

Common law principles concerning the law of negligence mean
that wrongdoers are responsible for the effects of their negligent
actions, but victims must take steps to mitigate their loss. Experience
shows that large organisations will usually try to settle a claim
against them rather than defend it, especially where the amount
claimed is small. Using the wrong wording in a letter could be
viewed as negligent, and the resident has incurred a loss.

The council’s Citizens’ Charter states that residents whose bins are
not emptied after more than three days will be entitled to £1
compensation for each day of late collection unless the late
collection was caused by the resident not following the council’s
instructions on bin emptying.

The council’s letter was not approved by the full council and the
power to issue instructions does not appear to have been delegated
to the officers. In law, where a council has duties or powers, they
must formally agree to delegate these, otherwise anything done by
the council’s staff in pursuance of these powers and duties is of no
force.

The resident establishes that a private refuse collection service will
empty the dustbin, but they will charge £25 for doing so. The
resident just wants to get his overflowing, smelly bin emptied as
soon as possible.

This scenario illustrates the importance of establishing:

the facts

whether or not the problem is bounded or unbounded, by identifying
any legal framework (almost all human activity is governed by rules,

so one can often identify a legal framework)

the importance of taking time to identify objective criteria rather than

rushing to a conclusion based on assumptions or emotions.

Creativity can also involve suspension of judgement. Because our learned
behaviour constricts our thinking onto well-worn tramlines, suspending the
barriers to thought can be highly productive. We have all experienced
conversations with another person where ideas are thrown about and
developed to find a solution to a mutual problem. Suspension of judgement
accelerates such a process and removes the inhibitions normally present in
social situations.



132 ADVOCACY SKILLS FOR HEALTH AND SOCIAL CARE PROFESSIONALS

The best-known form of creative thinking is known as ‘brainstorming’.
Brainstorming is usually undertaken in a group, but there is no particular
reason why it should be confined to group situations. Brainstorming can be
carried out by an individual, though having another person involved does
help. To brainstorm, first take a large piece of paper. Write the problem on the
top. Then completely suspend judgement and write down the first things that
come into your head (or which are spoken our loud by another person), no
matter how bizarre or apparently unconnected the words are. The important
thing is that this process can throw up some solutions not previously
considered. In advocacy, brainstorming can be used to help find a new
approach to existing problems, to develop a negotiation strategy, or to help
find a new interpretation for words and phrases when the accepted
interpretation has been unhelpful.

Another creative puzzle

An advice worker is approached by a client with a housing problem. The
client has just received a warrant from her private landlord for execution of
a Possession Order. This document enables the landlord to evict a tenant,
and is effectively the housing law equivalent of ‘the eleventh hour’. Not
only must a landlord go to court to get possession of a property, but he or
she must also go a stage further and obtain the necessary right to carry out
(or execute) the order.

The tenant is a single parent on Income Support who ran up £500 ar-
rears of rent during a short spell when she tried working. The complex in-
teraction between various means-tested benefits meant that she missed out
on claiming Housing Benefit during this short spell of work, hence the ar-
rears. The Possession Order was taken out because of these rent arrears.
The client does not specify a particular need in her instructions, she just
wants some ‘general advice’ on what to do.

Clearly the situation is urgent. Eviction will mean loss of her home and
even though she will qualify for temporary housing from the local council
when she is homeless, they may decide that she is ‘intentionally homeless’
and thus block her route to permanent housing. What are the criteria for
reaching a decision about the best action to take?
Likely criteria:

1. the urgency

2. the serious threat to her home

3. the cost of doing or not doing something

4. the personal cost of moving house, e.g. change of schooling

5. the range of remedies.
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Another creative puzzle continued

The likely remedies include:
applying to the court to have the warrant set aside
applying for the possession order to be set aside
negotiating with the landlord not to implement the warrant
making a backdated claim for any Housing Benefit that should
have been paid during the short spell of work
applying as homeless to the local council

helping the client find somewhere else to live and helping with the
practical arrangements of a move.

These criteria should then be put into order of priority. One way to do
this is to rank them as either ‘Essential’ or ‘Desirable’. Getting them pri-
oritised means that the advocate is able to judge which remedies should
be used. Perhaps all of the remedies could be used and perhaps the cli-
ent would even be agreeable to any of them being used singly or in com-
bination. The advocate’s ethical principles drive the prioritisation of the
criteria, primarily Principle 1, ‘Act in the client’s best interests’. Helping
the client find somewhere else to live may make the advocate feel good.
It is unlikely to eliminate the debt, will create additional expense and
does not save the client’s home. Negotiating with the landlord may be
effective, but relies on the landlord conceding a point. It also means that
there is still a warrant hanging over the client. The effect of Principle 1
when used to prioritise the criteria is that the more legalistic remedies
are explored. Even if the advocate is unfamiliar with these, the criteria
should lead to a better conclusion than otherwise, and the advocate
should make an informed referral to someone who is familiar with such
remedies.

This puzzle shows the value of taking a step back in order to reach a
decision and to bring about a degree of objectivity that would be lack-
ing had the advocate just acted in accordance with past experience and
knowledge.

The process of decision making implies a degree of problem-solving in much
the same way that creative thinking does. The process of effective decision
making can start much earlier in the advocacy process when the advocate is
first interviewing the client and obtaining instructions. Reaching a decision
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by objective criteria can assist in helping to identify the problem and possible
options. A critical aspect of decision making is to establish the criteria for a
decision. This involves open discussion about what the outcome should be
and the hidden costs of particular courses of action. An example is set out in
the box above.

Stress management

The aim of this section is to introduce the reader to some basic concepts
associated with stress management. There is a number of publications
available which go into much more detail, but it is important that stress
management is seen as one of the skills associated with effective advocacy.

Advocacy is stressful. It is stressful because the advocate may feel
overawed by the other side, by a lack of confidence or by a lack of
knowledge. Advocacy also induces stress because the client may be stressed
and this can be transmitted to the advocate. Above all, the other side’s routine
actions and attitudes may be completely at odds with the advocate’s own
deeply-felt values and principles, and may arouse strong feelings in the
advocate as a result. This can be stress-inducing. Stress will also be induced
by the sheer level of demand upon the advocate and the need constantly to
balance competing priorities.

Stress is harmful. Not only is it bad for your health but its effects can lead
to you misjudging a situation or mistiming your response. It can make you
produce work which is not sufficiently well-prepared and which is not
well-presented. In the longer term, stress may lead to burn-out and a loss of
motivation. In some cases, this may even necessitate a change of direction in
the advocate’s career, with the consequent loss of their skills for the benefit of
clients. Stress is a common factor behind misconduct at work but, more
commonly, stress produces impaired thinking, which in turn leads to poor
decision making. This in turn produces worry and thence more stress.

Conversely, some stress is often required to keep the advocate working at
an optimum level, to stimulate creativity and competent, fast responses — in
effect, to prevent ‘rust-out’. Controlled stress can be good for you, but there
must be recognition of the optimum level of stress for each individual. This
means that the advocate in a human service organisation must recognise and
learn to manage stress if it is to be used for the benefit of the client.

As with most things, the beginning of a solution starts with recognition of
the problem, or, in some cases, recognition that there 7s a problem. Indiv-
iduals’ reactions to stress often appear quite logical; in reality, stress has a
blinding effect and creates an illusion which is ultimately counter-productive.
A useful description of stress is that it is the effect of a loss of control over



SELF-MANAGEMENT 135

matters or a feeling of threat. Different personality types react to stress in
different ways. Four main personality types have been characterised as
having differing reactions to stress:

« Type 1 personalities are non-assertive and have difficulty in
recognising when stress is a problem.

« Type 2 personalities are inflexible and find it difficult to adapt to
change.

« Type 3 are stimulus-seekers and nothing remains static. Such
personalities have been described as ‘stress carriers’, as their
behaviour and methods of work can increase stress among other

people.

« Type 4 personalities are competitive, over-assertive and have a need
to be in control. Their reactions to stress can be aggressive.

While these personality type descriptions are rather crude, as in reality most
people are a mixture of various different personality types, they do provide a
rough guide to understanding how we react to stress.

The next stage in managing stress is to recognise the symptoms.

Symptoms of stress

Physiological Emotional

Eye strain or sore eyes Irritability

Difficulty sleeping Anxiety

Stomach pains or digestive problems Procrastination

Nausea or giddiness Feelings of failure

Headaches Feeling of an inability to cope

Increased heartbeat Irrational dread of future
events

Poor concentration
Daydreaming

Poor judgement
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Coping with and reducing stress

It may not always be possible to remove the source of stress, but it may be
possible to limit the cause and it is possible to learn ways of coping with
stress, thus making it less of a problem. Identification of the sources of stress
is the first step in stress management. It may result from particular types of
situation, or it may be a result of lack of effective support for the advocate’s
work — a particular problem as most managers in health and social care
organisations often have little face-to-face contact with clients and may have
little understanding of the principles and practice of advocacy. Indeed, they
may feel, at best, uncomfortable with it. One formal way to resolve this is to
establish a written protocol for the conduct of advocacy, which effectively
legitimises it as an activity.

Managing of stress also needs to be seen as a collective problem, not a
problem to be resolved by an individual employee. Corporate failure to
recognise this over the next few years will result in a continuing stream of
litigation against those employers who continue to expose their staff to
unreasonable levels of stress and overwork.

Positive methods of coping with stress can include:
« taking regular breaks during work
« taking proper holidays and using up all of your holiday entitlement
- assertive behaviour
« understanding yourself and your emotions
+ developing hobbies
« relaxation techniques

« good relationships with peers and others.

Negative methods of coping with stress include:
-+ overeating
« drinking
+ emotional outbursts
« blaming others
« denying the problem.
These should be avoided.
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As stated earlier, this section of this chapter did not aim to cover stress
management comprehensively. Rather, it served to raise the issue in the
stress-inducing context of advocacy, and to introduce some basic concepts
associated with stress management to help the advocate become more
effective.

The next two chapters are primarily concerned with advocacy on
bounded problems.



9

Legal Knowledge
and Research

This chapter outlines the main legal concepts used in advocacy. While some
advocacy can be performed successfully using good negotiation skills,
without relying on the law or other rules, it is not advisable, and it is
important to establish whether there is a legal basis to a case before
commencing negotiations or any other active advocacy. If there is, good legal
knowledge is extremely important. This chapter aims to show how you can
develop that knowledge, but always be aware of your limitations and seek
expert help if in any doubt.

Legal research itself may also require skilled, appropriate legal help.
Despite this, there are many instances where the client does not have access to
skilled, appropriate legal help, and also situations where advocates can
readily undertake the necessary legal research in support of a client’s case.

‘Legal research’ is a generic term for the skills involved in assembling a
coherent and logical argument in support of the client’s case, making the best
use of the law or rules governing the situation. Your argument may not just
consist of references to the relevant law, but may also include policy and
practice statements which are not being fully complied with or which
support your argument. These can be especially relevant in advocacy on care
issues or citizen advocacy. Similarly, research may be needed on medical and
social aspects of a case.

It is particularly important to establish the legal basis of a problem.
Almost all areas of human activity are governed by some rule or other, and
welfare providers are often subject to very detailed rules, as well as general
principles of administrative law which can form a separate line of challenge
for the advocate. Legal research also helps sort out the disorganised jumble of
facts that may have been presented to the advocate by the client or the other
side. It is not unknown for advocates to be bombarded with a mass of
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irrelevant data. Attention to these irrelevant matters diverts from the key
issues and creates confusion. It may also overwhelm the advocate.

Similarly, facts may be uncertain. One side’s perception of the facts may
be very different from the other’s. Again, legal research should enable the
advocate to establish the most likely version of facts using techniques which
are more reliable than opinions or prejudices about a client or the other side.
Legal research also links directly with the ethical duty of the advocate to ‘act
in the client’s best interests’. Much legal research is concerned with finding
the most effective argument, developing and strengthening the arguments in
the client’s favour and finding the best possible interpretation of the law.

As well as a jumble of facts to unravel, the advocate may find that more
simple problems require research. These can be described as focused or linear
problems. In such cases, the facts will not be in dispute and it is a simple case
of pointing out to the other side where they have slipped up. Much advocacy
in social and health care will be of this type, and it arises because of the high
error rate in decisions on entitlement by welfare bureaucracies.

For example, the Department of Social Security’s own Chief Adjudication
Officer has consistently indicated that between 50 and 60 per cent of all
decisions about Income Support are defective in some way. Housing officials
dealing with homeless people often display a staggering lack of knowledge
of the law about homelessness, as witnessed by the large number of cases
which have ended up being challenged because basic legal issues have been
ignored. Similarly, social workers and their managers can be sadly
misinformed about the legal obligations inherent in their work.

Another characteristic of focused or linear problems is that they will not
require an interpretation. The answer will be clear and unambiguous. Linear
problems will also have a legal basis which is not qualified in any way, nor
subject to other matters. While linear problems are common, the more

complex curvilinear or unfocused problems require enhanced legal research
skills.
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Linear problems

Describing something as being ‘linear’ means that it has the properties as-
sociated with a straight line. There are no curves or bumps to be negoti-
ated. Examples of linear problems which advocates may come across
include:

The minimum age for receiving Attendance Allowance is 65.
A Community Care Assessment must have a named assessor.

NHS hospitals must reimburse travel costs for patients on Income
Support.

Children whose parent(s) receive(s) Income Support are entitled to
free school meals.

Benefit paid to people in hospital is reduced after six weeks.

Every loan agreement must include details of the Annual Percentage
Rate (APR) of interest charged on the loan.

In contrast, consider some examples of what might be described as un-
focused or curvilinear problems.

Curvilinear problems

There are two types of such problem. Those where the facts are clear and
not in dispute, and those where they are unclear or in dispute. Both types
require legal interpretation and creative thought to get the best result for
the client. For example:
A person can receive Incapacity Benefit if they are incapable of work.
Certain 16- and 17-year-olds without funds can receive Jobseeker’s
Allowance to ‘prevent severe hardship’. This may be interpreted to
include those living with families who have insufficient funds to
support them.
Benefit claims must be determined within 14 days unless it is not
‘practicable’ to do so.
People who are vulnerable because of ‘other special reasons’ should
be considered as being in priority need under the homelessness
legislation, and so have a right to housing.
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Dealing with curvilinear problems where facts are unclear or in dispute is the
most complex of all. Not only will the legal issues be unclear but the facts will
be unsorted. In such situations, the advocate’s first task is to identify the
relevant facts. While good interviewing skills are an essential part of this
process, it may also be necessary to get the other side’s version of events, to
locate important documents and to research into the relevant legal issues in
order to clarify which facts need to be determined. Therefore, a preliminary
step in legal research is to locate relevant legal and other sources.

This activity can become time-consuming and complex. Indeed, for many
advocates, the realm of curvilinear problems will be too complex to tackle
unaided. However, there are specialists who may be consulted, and often
verbal advice from them is all that is needed to resolve the matter.

What is a legal source?

The term ‘legal source’ is another way of describing a rule. It may be
contained in statute form (also called ‘primary legislation’ or, more
commonly, ‘Acts of Parliament’), a statutory instrument (also known as
‘secondary’ or ‘delegated legislation’ or ‘regulation’), or in case law. An
important type of legal source is European Union law, which takes priority
over the law of individual states where it conflicts. The most common areas of
European law for advocates in health and social care concern sex
discrimination and free movement of European Union nationals.

A legal source may also effectively be found in policy and procedures laid
down by the other side, but it is far from unknown for these to be contrary to
the law, and reliance should only be laid on them if the legal source or
authority is unhelpful or too ambiguous. Use of policy and procedures may
be helpful to challenge problems such as poor care standards or response
times to enquiries where no clear legal guidelines exist. The case-study
‘Healthcare — meals for Michael (see Chapter 3 pages 74—78) demonstrates
the use of advocacy where no clear legal guidelines exist.

A frequent problem faced by advocates is a refusal or an insistence by the
other side about how something should be done. Often this can lead to staff
carrying out procedures which are against the law but which they have
difficulty accepting as unlawful because the particular practice has become
enshrined in their culture. In my experience this problem is most marked
among local authorities, who develop informal ways of ignoring the law. A
good example is the flagrant breach of the law requiring local authorities to
process housing benefit claims within 14 days. All manner of reasons — from
overwork to problems with the rent officer or the computer — can be offered
as reasons for not complying with the legal duty to process the claim within
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this period. A ‘we don’t bother with irksome details like law here’ attitude
can prevail.

Faced with a frustrating and unacceptable situation such as this, the
advocate may find it helpful to ask the other side to cite the legal authority for
their actions — not so that the other side undertakes legal research for the
advocate, but so that they gain some insight into the unlawful nature of their
acts. It may also be necessary to pursue the use of force described in Chapter
6, and indeed to litigate the matter (see Chapter 10), so the relevant legal
source must be established before the advocate enters into any negotiations
or active advocacy with the other side.

Legal research involves the use of reference works. For an advocate this is
the starting and, often, the end point. Fortunately, over the years, excellent
reference books on the main areas of activity by advocates have been
published and improved (see opposite). The books are competitively priced
and regularly updated. Investment in books is a small price to pay, given the
potential return and the loss that may occur through under-investment. Even
on a practical level, failure to purchase up-to-date reference books can be
counter-productive, as an organisation’s staff will often be faced with
problems that require access to current rights information. The cost of the
extra phone calls made to try to establish the information soon outstrips the
cost of books.

Basic reference books

Benefits

The Welfare Benefits Handbook, published each April by the Child Poverty
Action Group (CPAG). This book comprehensively describes the benefits
system. There are also countless footnotes to refer the reader to the exact
legal source. CPAG also publish a series of complementary books on spe-
cialist areas — for example, on Child Support.

The yearly Disability Rights Handbook from the Disability Alliance com-
plements the CPAG books. It has a strong emphasis on tactics and covers a
range of areas in addition to disability, so it is also useful for those who do
not work with people with disabilities. It contains brief sections on debt,
community care, health matters and housing, as well as the main text on
benefits issues.
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Basic reference books continued

The Guide to Housing Benefit and Council Tax Benefit published by Shelter is
a more thorough treatment of Housing and Council Tax Benefit than the
CPAG handbooks.

MORE DETAILED BOOKS

The following annual volumes contain annotated extracts from social se-
curity legislation. They are perhaps not for the average person engaged in
day-to-day advocacy, but I mention them for information purposes and
because they may be available for consultation at good libraries.

CPAG’s Income-Related Benefits: The Legislation, by ]. Mesher and P.
Wood

Non-Means-Tested Benefits: The Legislation, by D. Bonner, I. Hooker
and R. White

Housing Benefit and Council Tax Benefit Legislation, by L. Findlay and
M. Ward

Medical and Disability Appeal Tribunals: The Legislation, by M. Rowland

Housing

The Housing Rights Guide, by G. Randall, is a basic introductory book
for those unfamiliar with housing law.

The Manual of Housing Law, by A. Arden and C. Hunter, is an effective
presentation which is comprehensive enough to point the adviser in the
right direction in most cases.

The Homelessness Code of Guidance, published by HMSO, which housing
authorities must ‘have regard to’, contains useful insights into the law, as
well as some clear explanations of how duties should be performed.

Homeless Persons, by C. Hunter and S. McGrath, is an excellent and de-
tailed summary of the law, as well as a guide to mounting legal challenges
to refusals of housing.

In addition, a series of guides on various aspects of debt are published
by the National Money Advice Project, Birmingham Settlement.

Social services and health

The Disability Rights Handbook has much useful information. Also recom-
mended is Community Care and the Law by Luke Clements.

Otherwise, it’s a question of getting hold of a more comprehensive
work, such as Butterworth’s The Encyclopaedia of Social Services Law.
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Basic reference works will suffice for almost all linear problems and for many
curvilinear problems. However, even in those cases it can be important to
refer to the original legal texts.

Finding the law

Legal research will necessitate locating the original sources, and these can be
found in any good reference library. Such a library will have law reports
containing judgements that make up case law, and volumes of statutes and
statutory instruments. Procedural and policy documents may have to be
obtained from the other side. An increasing amount of such information is
available on the Internet and CD ROM.

Statutes are usually locatable by their title. They can be found in good
libraries in volumes bound year-by-year. Another place to locate a statute is in
Halsbury’s Statutes. The advantage of Halsbury’s is that it is updated annually
and has a commentary on the legislation. Several of the books cited in the
box above also contain extracts from the legislation which are updated
regularly in new editions.

A considerable amount of relevant law on welfare issues is found in
statutory instruments. These contain the detail of the law in many cases, and
they are passed by Parliament using a quicker procedure than statutes. This
also means that they are used for the minutiae of the law that are likely to be
changed frequently. Use of the most up-to-date, amended version of the
statutory instrument is thus particularly important.

Statutory Instruments are available in HMSO-bound volumes, but there is
a risk, especially with those which are more than a year or two old, that they
may contain parts of the Instrument which are out of date. And, as there are
about 14,000 Statutory Instruments in force, growing at the rate of 3000 a
year, with frequent additions and changes, the risk of referring to outdated
law is thus quite considerable.

Statutory Instruments encompass a vast number of important issues for
advocates. The areas currently covered by statutory instruments include:

« charges for people in residential and nursing homes

« placement of children with foster parents

« the rules of entitlement to almost all social security benefits
« rules on access to social services and housing records

« details of the services general practitioners in the National Health
Service are obliged to provide to their patients

« details of rules governing the conduct of prisoners and prison staft
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+ rules governing home improvement and similar grants
« rules on student grant entitlement
+ Child Support Agency maintenance calculation rules.

Those reference books or encyclopaedias of areas of the law which contain
statutory instruments should be used in preference to other texts. If you are
really stuck, the reference library should have copies of works such as
Halsbury’s Statutory Instruments. There is also the useful multi-volume general
reference work, Halsburys Laws, which is a good place to start when
researching an unfamiliar subject, and which will refer you to statutes and
statutory instruments, as well as relevant case law.

Having located a relevant statute or statutory instrument, remember how
they are divided up. Statutes will often have parts and will always have
sections, sub-sections and paragraphs. The section will have a bold number
on the left margin and a sub-section will have the next number in brackets.
Letters below will indicate paragraphs. A capital letter after a section,
sub-section or paragraph indicates that it has been inserted by an amending
Act. Thus, S. 5(2) (a) (i) of an Act means section 5, sub-section 2, paragraph (a)
(i). To demonstrate, look at the following short extract from the Jobseeker’s
Act 1995:

19 (1) Even though the conditions for entitlement to a jobseeker’s
allowance are satisfied with respect to a person, the allowance shall
not be payable in any of the circumstances mentioned in subsection
(5) or (6).

(2) omitted

(3) If the circumstances are any of those mentioned in subsection (6), the
period for which the allowance is not to be payable shall be such
period (of at least one week but not more than 26 weeks) as may be
determined by the adjudication officer.

(4) omitted
(5) omitted

(6) The circumstances referred to in subsections (1) and (2) are that the
claimant —

(a) has lost his employment as an employed earner through
misconduct;

(b) has voluntarily left such employment without just cause;
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I will return to section 19 in a later exercise, as its phrasing is a classic
example of legislation which is capable of considerable flexibility in its
interpretation in order to achieve the best result for the client. Conversely, it is
a piece of social security legislation which can be applied in a punitive
manner and which cuts people off from benefit for up to six months.

Find it! — Exercise 1

Find the precise legal authority in a statute or statutory instrument for the
following propositions. It would be best to have access to the relevant leg-
islation in order to complete this exercise and you should begin by using a
relevant reference book to find a note which indicates the legislation.
1. A person is homeless if they will lose their accommodation within
28 days.
2. Additional Housing Benefit can be awarded to someone in receipt
of Housing Benefit if they have exceptional circumstances.
3. General practitioners must provide their patients with free certifi-
cates for use in connection with benefit claims.

The other important legal source is case law. In the Commonwealth’s legal
systems, case law plays a very significant role. First, the higher courts’
decisions are binding precedents. Second, large areas of law are based on case
law rather than legislation (known as Common Law). In the welfare law field,
case law has tended to interpret and guide the law rather than form it, but it is,
nonetheless, important.

In the case of social security law, there is a considerable body of case law.
Most of these are decisions of the Social Security Commissioners — the
appellate body above Social Security Tribunals and similar tribunals. Case
law is highlighted in annotated reference books, as well as in some of the
more general works.

The most confusing aspect of case law is also the easiest. This is the system
of letters and numbers used after the title of a case — the case reference. The
case reference enables the researcher to find the full report of the judgement
of the case. It is within the judgement that the actual precedent will be found.
Precedent is rarely a matter of applying the same solutions to the same facts.
It is more often concerned with general principles — when a similar point
arises in another case, the ruling on that point must be followed in
accordance with the principles laid down in the earlier case, unless there is a
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distinction. The application of these principles renders case law a source of
legal authority.

Fortunately, almost all significant cases are reported. The reporting of
cases is undertaken by a variety of private firms and by the courts themselves.
Commissioners’ decisions are occasionally reported by HMSO, but there are
also unreported decisions which are simply a copy of the decision of the
commissioner. Each reported court case will have a case reference so that it
can be located in the volumes of law reports (again, these can be found in
good reference libraries). Cases will also be referred to in reference books, or
in notes in annotated books on legislation, using the case reference. Here are
some examples:

« Hillv. Harris [1965] 2 AER 358

« Rv. Secretary of State for Social Services, ex parte CPAG and others [1989]
3 WLR 1116.

« Rv. Gough[1993] AC 646

The first case is a case on the law of contract which is a dispute between two
private parties. The square brackets are a convention used for certain types of
reported case. The letters AER stand for All England Reports, a series of
commonly available law reports. Most published law reports use square
brackets and they will contain the year in which the case was reported. The
use of square brackets is not significant and is merely a convention. The
number before ‘AER’ gives the volume number and the last number is the
page number of that year’s volume where the case can be found.

The second case is the law report of a judicial review case. These have a
distinctive description in a case reference as, technically speaking, the Crown
is being used to take action to control a body. Judicial review is the most
significant legal sanction for advocates on welfare law issues — though the
Human Rights Act, with its sanctions, will doubtless replace this. I will
discuss its use in Chapter 10. The case reference for this case uses the same
conventions as the All England Reports, but this time the reports are the
Weekly Law Reports, another published series.

Finally, the last case is a criminal case: the Crown acting against Gough.
AC refers to an Appeal Court. There are many published law reports, all of
which use a distinctive format. All law dictionaries have a list of the
abbreviations and their meaning.

Decisions of Social Security Commissioners use a different form of case
reference, for example: R (IS) 2/94. This stands for the second decision on
Income Support in 1994. Other letters are used to describe other benefits.
Unreported decisions have a different case reference. For example, CU
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89/1987. This means the eighty-ninth case on Unemployment Benefit
submitted to the commissioner in 1987. If an unreported decision becomes
reported, the numbering is altered to fit in with the reported system.

Finding a case reference is often not hard. Finding the relevant law reports
will be harder, as you will need to obtain access to the original documents.
Most reference books will explain the point of law expounded in the law
report, which is very helpful, but it can be useful to have access to the actual
wording used by the judges in the decision in order to cite them in support of
one’s own arguments. Having located the report, one should refer to the
headnote at the front. This will summarise the relevant facts and the reasons
for the decision. Many headnotes will indicate which paragraphs contain the
significant reasoning. It is this reasoning which will explain how, for
example, words in legislation are to be interpreted, or how a particular course
of action should be taken. A more thorough approach is to read through the
whole law report.

Find 1t! — Exercise 2

Using standard reference books, find the cases which support the follow-
ing propositions:
1. The disqualification from receiving Jobseeker’s Allowance should
not always be for the maximum 26-week period.
2. Someone should be regarded as ‘vulnerable’ under the home-
lessness legislation if they are less able to fend for themselves in
finding and keeping accommodation.

It is often also useful to obtain copies of the other side’s internal guidance,
procedures or policy. Some of these are easily obtainable, others less so. Local
authorities are required to make available to the public most items submitted
to council committees, and the Freedom of Information Act opens up more
entitlement to internal documents. Certain important policy documents must
be readily available to the public — for example, policies on allocation and
transfer of housing. So must copies of the Community Care Plan and
Children’s Services Plan, and many education policy statements. The
Department of Social Security publish the multi-volume Decision Maker’s
Guide and copies of statements about customer service standards and
complaints procedures should also be readily available.

In the case of an unbounded problem, the use of policy and procedure
documents may help make the problem tangible and bounded, thus making
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the forthrightness of the advocacy approach more appropriate than the more
subtle approach of negotiation.

The meaning of words

Ultimately, all rules are about words and what they mean. And it has been
stated by a former Lord Chancellor that ‘over nine out of ten cases heard on
appeal before the Court of Appeal or the House of Lords either turn upon or
involve the meaning of words contained in enactments of primary or
secondary legislation’. (Tunkel 1992). Often the words in the rules will be
clear. At other times the legislation or policy will point you in various
directions to other words and phrases. It is important to understand the skills
involved in interpreting words and phrases as it enables the advocate to have a
significant cutting edge, especially as much welfare law legislation is drafted
in haste or without full awareness of the consequences, and policy and
internal organisational procedures may have been drafted with little, if any,
thought being given to interpretation.

There is a series of standard steps to be followed when trying to find the
meaning of words and phrases. Again, underpinning this process is the
ethical duty towards the client and the need to develop the best argument in
support of their case. It can be the case that one week it is best to argue that a
donkey is a horse and the next week to argue that the donkey is a mule!

One must start by remembering that, at first, words can seem to have a
clear meaning but they may actually mean something entirely different. The
use of the phrase ‘severe disability’ in various pieces of social security
legislation is a good example. The phrase doesn’t actually mean ‘severe
disability’ in the commonly accepted sense, but it is defined by reference to a
series of regulations that mean only a very small proportion of severely
disabled people who happen to receive particular benefits and to live in
particular circumstances are ‘severely disabled’ for the purposes of the
legislation.

Therefore words may have a definition inside the legislation itself. Many
Acts will have a section devoted to definition of various words and phrases
used. In the case of statutory instruments, Regulation 2 of almost all statutory
instruments will contain a glossary of definitions of words and phrases used
in that legislation, but meanings can be attached to words elsewhere in
legislation, or can be inferred from their use elsewhere in the legislation.
Even where a glossary is used, there may still be ambiguity about the
meaning of words and phrases, or the glossary’s definition may itself be
ambiguous!
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Another way to check the meaning of words in legislation is to acquire a
copy of the Interpretation Act 1978. This will explain, for example, that a
reference to ‘he’ in legislation is also a reference to ‘she’ unless otherwise
specifically excluded.

In other cases, one can refer to another piece of legislation which might
contain a useful definition of a word — for example, a case in Australian
insurance law was once used to define a word in English and Scots social
security law — but one can equally argue that such an interpretation should
not apply as the legislation was for a different purpose, or that the words have
a different meaning when seen in another context. Use of a reference book
such as Stroud’s_Judicial Dictionary or Words and Phrases Legally Defined will
enable you to locate the cases where particular words or phrases have been
defined in reported cases.

There is also a number of principles to be followed when interpreting
legislation. These are:

1. An Act must be looked at as a whole; words are to be given their
meaning as popularly understood at the time of enactment; an Act
is presumed not to alter existing law beyond that necessarily
required by the Act, etc.

2. Words should be given their ordinary, everyday meaning (the
‘literal rule’). A dictionary should be consulted for this.

3. If there is ambiguity, the words should be seen in context and the
meaning taken from the words before and after the particular word.

4. If ambiguity still exists, the ‘mischief rule’ should be applied. This
rule is meant to identify the mischief that the legislation was
designed to address; or, what was Parliament’s intention in passing
a particular piece of legislation? In the past it was not acceptable to
refer to the statements of ministers in Parliament to establish the
intention behind the legislation. It is acceptable to use reports in
Hansard as an aid to discovering the mischief and hence the right
interpretation of a word.

When considering the words used in policy or procedure documents, these
four principles will be equally useful in reaching an interpretation which best
supports the client’s case. Use of the ‘literal rule’ and simply looking in a
dictionary may often produce the required result, or enable you to point out
that the wrong word has been used in a policy or procedure document. You
may also find it helpful to consult a standard text on interpretation, such as
Maxwell’s Interpretation of Statutes.
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The Human Rights Act 1998 is a landmark in constitutional law and
applies the European Convention on Human Rights to all British law. It is
particularly significant for advocacy on welfare issues as every decision taken
about provision of welfare services or benefits has to be in accordance with
the Act. The Act can also be used to strike down not only decisions but
procedures and actual legislation which is contrary to the European Con-
vention on Human Rights, and can be used as an aid to interpretation of
legislation.

Almost all the Articles of the Convention are relevant to advocates in
social and health care and it is important to develop a good working
knowledge of the Act’s requirements.

Interpretation in action

The extract from section 19 of the Jobseeker’s Act 1995, cited earlier, is a
useful example of ambiguity in welfare legislation. It is also useful to mas-
ter, as figures show that a very small percentage of those disqualified actu-
ally appeal but, of those who do, the majority are successful. Here is the
extract again:

19 (1) Even though the conditions for entitlement to a jobseeker’s
allowance are satisfied with respect to a person, the allowance shall
not be payable in any of the circumstances mentioned in subsection
(5) or (6).

(2) omitted

(3) If the circumstances are any of those mentioned in subsection (6),
the period for which the allowance is not to be payable shall be such
period (of at least one week but not more than 26 weeks) as may be
determined by the adjudication officer.

(4) omitted

(5) omitred

(6) The circumstances referred to in subsections (1) and (2) are that the
claimant —

(a) has lost his employment as an employed earner through
misconduct; has voluntarily left such employment without
just cause;’
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Interpretation in action continued

It appears that someone who is entitled to Jobseeker’s Allowance can be
disqualified from receiving payment if they fit certain circumstances set
out in subsection 5 or 6. Subsection 6 states that the disqualification ap-
plies when someone loses their job through misconduct or leaves volun-
tarily without just cause. So it is not loss of a job, per se, which causes the
disqualification, but certain strictly defined circumstances. It is also clear
that it is only voluntary resignation ‘without just cause’ which results in
disqualification. Voluntary resignation for any other reason is not a prob-
lem.

Part of subsection 6 refers to loss of employment as an employed
earner. What is an ‘employed earner’? This phrase is actually defined in
section 2 (1) of the Act as ‘a person who is gainfully employed in Great
Britain either under a contract of service, or in an office (including elective
office) with emoluments chargeable to income tax under Schedule E’. So
section 19 does not apply to people who lose their self-employed status,
nor to those who lose their jobs abroad and who return home and claim
benefit. It would also not apply to unpaid volunteers whose service is ter-
minated. But what about councillors? They might appear to be included,
as would company directors who are also elected to an office. A person
who was employed (but not ‘gainfully’) who lost their job would also seem
not to be caught by the sanctions of section 19. The phrase ‘employed
earner’ appears in other legislation and further research could cast more
light on its meaning. For example, there is case law on its meaning if the
definition in section 2 (1) were ambiguous or absent.

Subsection 3 states that the period of disqualification is to be for ‘such
period of at least one week but not more than 26 weeks’. This clearly gives
great scope for the period of the disqualification. It could be for anything
from one week to six months. Experience suggests that many people
whose benefit is disqualified are disallowed for the full period. Further
research indicates that there were Regulations made under the Jobseeker’s
Act and that Regulation 70 of the Jobseeker’s Act states that all the
circumstances of the case must be taken into account — including the fact
that if the job would not have lasted 26 weeks, this should aftfect the
length of the disqualification. Also, if the job was for less than 16 hours a
week, this must be taken into account as must the rate of pay. Any
mitigating circumstances of physical or mental stress must also be taken
into account according to the Regulation. The Regulation therefore
clarifies how the disqualification should be applied and provides an
important safeguard against the full force of S 19 (3).
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Interpretation in action continued

However, this would be inadequate to serve fully in the best interests of
the client who has been disqualified. There is also scope for advocacy on
the disqualification, not just about the length of the disqualification but
the issue of whether or not a disqualification should be imposed at all.

On the question of the length of the disqualification, case law states
that the full facts of the case are important and that there is a wide discre-
tion on the period of the disqualification — see R (U) 8/74 and R (U)
4/87. There is also a range of relevant factors to be taken into account in
deciding the length. These include: the seriousness of the misconduct
which resulted in the loss of the job (CU/90/1988); how close its con-
nection to work and any mitigating circumstances (R (U) 1/71 and R (U)
13/53); the reasons for leaving; and any attempts to find work before
leaving voluntarily (R (U) 8/74). The list is actually quite long. Any of
these could be used to argue for a short disqualification.

There is nothing to stop other arguments being used to reduce the
length of a disqualification — particularly as case law indicates that the full
facts of the case are relevant. For example it could be argued that 26 weeks
is the maximum penalty. It is rare that the full penalty in other areas of the
law is applied and usually only after repeated ‘offences’ or in the worst
type of case. Therefore, a short disqualification should be used in most
cases unless it is particularly serious or a further incident in a pattern of
such behaviour.

What is ‘misconduct’? A dictionary defines this as ‘bad conduct’. Re-
search indicates that further commissioners” decisions exist on this point
and that the word ‘misconduct’ has been given a common-sense meaning
which should be applied with regard to the circumstances of each case:
‘conduct which is causally but not necessarily directly connected with the
employment and having regard to the relationship of employer and em-
ployee and the rights and duties of both, can fairly be described as blame-
worthy, reprehensible and wrong’ (R U 2/77). Even more research would
show how this has been applied in practice.

If the employee has not lost the job through misconduct, he or she
must have ‘voluntarily left such employment without just cause’; simply, as
stated earlier, leaving voluntarily is not enough. To be disqualified, the
employee must have: a) left voluntarily and b) without just cause. Clearly
one can envisage that there will be situations where a person leaves a job of
their own volition but not voluntarily. The employer may have made their
life such a misery that leaving was the best option. No case law seems to ex-
ist on this point so we can safely give the word ‘voluntarily’ its ordinary, ev-
eryday meaning. However, if a person leaves voluntarily because of
misconduct — i.e. they resign rather than be dismissed after misconduct
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Interpretation in action continued

— case law drags this type of situation back to the misconduct rule in
sub-section 6, paragraph a. Loss of employment in that sentence is wide
enough to include such a situation as the loss arising ultimately from the
misconduct — see R (U) 17/64.

What about the phrase ‘just cause’? It is hardly surprising that this is
ambiguous, given that it is not in common everyday use. Research indi-
cates that no hard and fast rule has been laid down in case law. But case law
indicates that a variety of situations — domestic and personal circum-
stances, a trial period in an unsuitable job, early retirement where the alter-
native is redundancy, leaving the firm offer of an alternative job which
then fails to materialise, severe grievances about work — have all been held
to be ‘just cause’. So there is considerable scope for creative argument on
behalf of the client who leaves voluntarily.

This demonstration of interpretation shows the scope for creativity in
arelatively difficult area where there is substantial case law, and where the
initial statutory principles appear to be straightforward but on examina-
tion turn out to be both more complex and more helpful for the client.
One would use the principles in case law to substantiate an argument in
the client’s favour.

Unravelling facts and reaching conclusions

While factual analysis would appear to be something which is undertaken
before looking at the legal sources in support of the client’s case, sometimes
only legal research can reveal which facts are relevant and which are not.
There is a technique for reaching certain conclusions about facts which
enables a compromise between the need to reach a balanced conclusion
where facts are unclear or disputed and the ethical duty to act in accordance
with the client’s wishes and instructions.

A fundamental principle is that the client has the right to know the case
against him or her. There should be no hidden or last-minute attacks by the
other side; neither should they hide information which might be of help to
the client.

AsImentioned in Chapter 6, when asserting facts during contact with the
other side, unless the advocate is very sure of the facts it is best to
communicate them in terms of ‘I understand that...’, ‘I am advised that...’,
etc. The advocate can also try to reach a preliminary understanding of the
facts by applying a fact-finding technique. The first step is to carry out legal
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research which identifies the additional facts that may be needed. For
example, when advising a client whose Jobseeker’s Allowance has been
disqualified under section 28 of the Social Security Contributions and
Benefits Act, applying principles of interpretation and considering case law
will necessitate further exploration of facts: ‘Why did you leave your last job?
Can you describe the pressures of your domestic situation and the poor
relationship with your boss that made you give up the job?’

The next step is to write a chronology of the facts and events. This can be a
useful aid to clear thinking and when putting the case over to the other side
or to an arbitrator. A written chronology is far superior to anything which is
committed to the advocate’s memory and recounted orally. Obviously, the
facts to be included in the chronology are those which are relevant to the
issue in question. It is also important to gather documentary evidence in
support of any facts, preferably the original documents. Often the other side
will have documents relating to the client’s case which they are prepared to
release. In some cases of non-disclosure, it is possible to take court action to
have documents ‘discovered’. This forces the other side to release relevant
papers, but it will necessitate the involvement of a lawyer to act for the client.

One then goes on to make some preliminary findings of fact, but if your
client is clear about their version of the facts, you are ethically obliged to
assert those. A finding of fact is based upon the balance of probability and,
generally speaking, only those facts which are clearly inherently improbable
should be discounted. Do also remember that even the most absurd and
unbelievable facts can turn out to be correct.

Fact-finding is a process which runs throughout advocacy and which
requires good interviewing skills as well as a good understanding of the
correct legal source. The advocate also needs to relate the facts and the
relevant legal sources. One technique for doing this, suggested by Sherr, is to
draw up a skeleton map of law and facts (Sherr 1993). The skeleton map
(Figure 9.1) provides a quick guide to the arguments in support of the client’s
case.

Unless you are successful in negotiations or through preliminary written
advocacy, the next step may be litigation.
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A skeleton map of law and facts

Here is an example of a skeleton map of law and facts for the case of a cli-
ent who has been disqualified from receiving Jobseeker’s Allowance.

Item Law Relevant facts and proof
Dismissal by em- Letter dated 11/5/00 con-
1 ployer firming dismissal for poor
timekeeping.
Claim for benefit Claim form dated 12/5/00
2 making a claim for

Jobseeker’s Allowance.

Disqualification Letter dated 13/6/00 dis-
3 qualifying client from Al-
lowance.
Employment not Client given no warning of
lost through mis- poor timekeeping. Firm in
conduct financial trouble and look-
4 ing to reduce workforce.

Client’s memory indicates
that he was only late 40 per
cent of the time.

If disqualification This is the first such ‘of-

not lifted, should be fence’. The alleged miscon-

for a minimal pe- duct is at the lower end of

riod and not the full the scale. Client is experi-

26 weeks (R(U) encing hardship and is find-
> 4/87). ing it hard to get another

job because of dismissal. If
client had been employed
over two years, this would
be unfair dismissal.

Figure 9.1
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Unless you are successful in negotiations or through preliminary written
advocacy, the next step may be litigation.
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10

Litigation

‘Litigation’ is the term used to describe the process of presenting the client’s
case to an arbitrator or decision maker, normally by an oral presentation, as
opposed to direct negotiation or correspondence with the other side. It may
involve other types of advocacy apart from litigation before a court or
tribunal. For example, litigation activity can include representation before
complaints panels or disciplinary hearings, or it might involve less formal
presentations to a senior official or a case conference, although, where clear
formal channels of appeal and challenge exist, these should normally be used
as a better result will often be obtained.

‘Soft’ forms of litigation such as case conferences will have less structure,
and some of the more formal and legalistic parts of this chapter will not apply.
However, there will still be a large degree of common ground in the skills
used when acting as an advocate in any setting. Litigation is used in advocacy
because it can be effective. It can be easier to persuade a third party acting as
an arbitrator than the other side, who may be unable or unwilling to agree
with the apparent rightness or logic of the advocate’s arguments. In the
welfare arena, this is primarily because of the vested interests that the other
side will have in not conceding issues of entitlement.

To lawyers, advocacy is the process of representing and acting in court.
Much of this chapter has been adapted from the techniques used by lawyers
and presented in a manner which is relevant for other advocates — it is not a
full exposition of the subject.

In some cases litigation will be in the client’s best interests; at other times
it can indicate a failure of earlier efforts, but not necessarily because of an
incorrect approach by the advocate. Litigation can involve having to delay
the final result for the client — but then so can negotiation. While delay may
be off-putting for some clients and it can add to their anxiety, it should not be
avoided for those reasons unless there really is a major risk of the client
coming to harm as a result of the delay. In such cases it would be worth

158



LITIGATION 159

obtaining specialist advice on how to progress. It is of course particularly
important to maintain contact with the client throughout the litigation
process in order to minimise their anxiety and the chance of them giving up.

Litigation can be used in some cases as a creative part of advocacy. For
example, there is little to be lost by appealing against refusals of help under
the homelessness legislation. In the case of benefits, there is hardly ever
anything to be lost. Sometimes litigation can be used as a means to protect a
client — such as when one submits an appeal against recovery of overpaid
benefit. Recovery from the client’s benefit should stop and the client’s
standard of living can be protected while research is undertaken. Litigation
can also be used as a lever to force the other side to produce sensitive
information or internal papers to justify their actions. It can be more difticult
to achieve this without any form of litigation, as one will be reliant on the
other side’s goodwill. Often when some form of litigation is commenced, the
matter is passed up the management line and greater expertise is brought to
bear on the problem. This often leads to a resolution.

In cases affecting many clients, simultaneous mass litigation can be a
highly effective technique. The other side may back down in the face of the
workload caused by so many clients and, in a marginal argument, it may be
easier for them to settle in full rather than argue each case. There are, of
course, many other arguments in favour of litigating a matter, and it is an
option which must always be considered.

Litigation can be complex and it is important to research the rules
governing the procedures of the forum being used to litigate a matter. An
important starting point is that advocates must recognise the limits of their
expertise and call upon appropriate help. However, the restrictions on Legal
Aid and the underfunding of good advice agencies and advisers means that
often it may be a matter of a client’s trade union representative, social worker
or housing officer acting as advocate in litigation. It is therefore fitting that
this chapter should begin with a few words of warning and some of
encouragement.

Do not attempt to represent before a hearing, court or tribunal if you feel
very unconfident about doing so. Try to get an expert to do it with you or, if
all else fails, try to observe similar proceedings. Do not represent unless you
have researched all the relevant legal and procedural issues. The depth of
research needed will vary from hearing to hearing, and will depend on the
type of case. A representation about a care issue at a case conference will need
less technical knowledge than representing a tenant in court in possession
proceedings — but the former could be all the more powerful for introducing
rule-based arguments. The latter can be tackled successfully with the right
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support and back-up. For example, one can make use of written arguments
prepared by an expert.

If the hearing will involve questioning of witnesses, there are particular
techniques that must be applied. It is not a matter of copying a television
court-room drama and firing off a few salvos at the other side’s witness.
There may be flaws in the procedure which produce an unsatisfactory result
for the client and which require specialist skills to resolve. Alternatively, the
other side may ambush you with surprising new arguments or evidence. Do
not go into any type of litigation unless you are sure of where you stand.

The positive side of litigation is that it can produce a very good result for
the client, often far better than anything that can be obtained through other
means. Indeed, one of the matters to consider when contemplating
negotiation is to assess what the likely result of litigation would be, and to use
this as a target for negotiation. There is also a growing readiness to accept
representation by non-lawyers. Certainly the place of lay advocates is now
well-accepted at tribunals, and in the courts it is spreading. In particular, with
debt and housing matters, courts are increasingly able to accept non-lawyer
advocates as effectively having a full right of audience, and procedures are
being simplified to enable this to occur. However, local practices do vary, and
enquiries to the clerk to the court should be made in advance to establish
local preferences.

Similarly, there is a trend for the development of complaints and appeal
panels on housing, health and social care matters. It is unlikely that this trend
will be reversed as it is a more effective way for organisations to hear the
concerns of consumers, and it will often be cheaper than not having such
panels, as the alternative may be serious litigation in the courts. In practice,
professional representation will usually not be available for such panels and a
lay advocate will have to take on the role of representative.

It is also the case that the knowledge of lawyers on welfare issues is
patchy. This is quite widely acknowledged and is a reflection of the
commercial leanings of the legal profession and the fact that many
consumers of welfare services do not seek legal help when they should. It is
also highly unlikely that a lawyer will have the necessary time or skill to
represent on care-related, unbounded problems and, unless they are
specialists, their work on the more bounded, legalistic welfare issues can also
be disappointing. In many cases, it is possible for lay advocates to be very
effective provided they have access to good support systems and to
independent expertise. Some organisations have in-house welfare rights and
other specialists who can provide such support, or there may be effective
specialist agencies in the locality which can provide it.
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There is also the question of costs. Litigation may involve the client in
expense. If they are able to get Legal Aid this may be less of a problem, but in
most debt cases, for example, the advocate will be admitting the other side’s
right to the money but disputing the rate of repayment. Certain costs may
also be added to the debt unless it is possible to have the costs reduced by the
court ‘taxing’ them (i.e. examining them in detail — a potentially useful, if
cumbersome, procedure), or if it can be shown that the litigation was
unnecessary as the client’s offer to pay was accepted by the court. In the case
of tribunals, complaints panels and internal hearings, there will not be any
costs for the client, and most can even pay for the client’s travel and other
expenses. If they don’t pay, this is something which ought to be pursued.

Preliminaries

Before embarking on litigation, there is a number of preliminary con-
siderations. Good preparation is essential. Hopefully, this will largely have
been covered through legal research. Full details of the procedural aspects of
a hearing should be obtained as part of the legal research. Even mundane
aspects of these can raise important points for or against the client.

Preparation checklist

1. Examine the written evidence and study the paperwork. Is every-
thing included, especially from the other side? Are there extracts
from files, case notes, letters, faxes, e-mails, notes of phone calls?
When were notes made, and by whom? Insist on the other side
producing a written submission of their case in good time and in
advance of a hearing. Do you have copies of books or guidance on
the hearing’s procedure?

What is the essential basis of the argument?

3. Study the relevant legislation and case law. Are any other legal
principles relevant? Check internal policy and procedures and
standards statements. Apply principles of interpretation and
reasoning. Try to establish the logical basis of your argument as it
relates to the facts.

Do you need more information or facts?

e

What proof is there for the facts and arguments you will advance?
What will witnesses say? Are they reliable? How will you prepare
witnesses you will be using? Will they perform well? Would witness
statements be useful in less formal hearings?
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Preparation checklist continued

7. When the other side have completed their submission, will they
have made their case adequately? What weaknesses exist in the
arguments?

8. What flaws are there in your arguments? What contrary evidence
might be produced? Have you gone through your arguments with a
colleague for a second opinion?

9. What do you know about the background of witnesses?

10. Put yourself in the other side’s shoes and run through their
arguments.

11. Have you written a submission setting out your arguments? It does
add to preparation time, but a written submission has more impact
and helps others to focus on the core of your case.

(Adapted from Sherr 1993)

Beware the danger of bias. This applies particularly to less formal hearings
and appeal panels. The principles of natural justice should normally be
observed, which means that there should be clear distinctions between the
members of the panel, any specialist adviser and the other side. It is far from
unknown for the other side to have a colleague on the panel or to have prior
discussions with the panel or the adviser. There have even been instances
where the other side has sat in with the panel while the client is absent. If
there would be a risk of bias in such cases, it should be pointed out as soon as
it occurs. Also beware the danger of your own bias, of being seduced by
emotion for the client’s situation to the extent that key facts are overlooked or
strong potential counter arguments ignored.

The next preliminary matter is to check what formalities exist for
litigation before the court, tribunal or hearing. This will include seating
arrangements and dress. You should object to seating arrangements which
put you and the client at a disadvantage to the other side. Your appearance
should not matter, but actually it usually does. Litigation and protection of
the rights of clients is a serious matter, and appearance can detract from this
and irritate the people one is appearing before. Do not unnecessarily
jeopardise your client’s case by wearing inappropriate clothing. This is more
likely to be an issue where the litigation involves a court, but it can also apply
to more informal hearings and tribunals. Similarly, remember titles and
correct forms of address before even the most mundane hearings. The
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hearing will be before a body with power and influence, and respect for that
power will place you in a more powerful position to help the client.

Finally, time may be of the essence. There are usually time limits for
submitting appeals and also for appealing against the decision of a first-stage
appeal. Be aware of them and stick to them ruthlessly. Some appeal panels
may have no formal appeals procedure, but further action may be taken in the
High Court. Again there are time limits and delay should be avoided.

One of the major pieces of litigation relevant to advocacy on welfare-
related matters is judicial review. This procedure requires skilled legal
representation, but lay advocates are often the first to identify the possibility
of such an action in an individual case. Judicial review is a procedure in the
High Court (or Court of Session in Scotland) which enables the actions of
public bodies (and many private bodies) to be challenged. It may be possible
to challenge the decisions of appeals panels and similar bodies by way of
judicial review, and very important extensions of the rights of people who
use public welfare services have emerged from its use. The use of judicial
review is most marked in housing matters (particularly in homelessness), but
it has been used successfully in immigration, social security, social care and
health matters.

A specialist text such as Wade’s Administrative Law should be consulted for
more details, but the following principles should be remembered as a pointer
to when to obtain specialist legal advice on judicial review:

1. The body has exceeded its jurisdiction or authority.
2. The body’s powers have been exercised by the wrong person.
3. The correct procedure has not been followed.

4. The body may have taken the wrong type of decision. This can
apply if the decision of the body could be viewed as adopting the
wrong interpretation of the law.

5. The body may be exercising its powers in the wrong circumstances.

6. The body may have taken irrelevant considerations into account in
reaching its decision.

7. The body may have used its powers for an improper purpose.
8. The body may have acted in bad faith.
9. The body may have acted unreasonably.
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Two further general principles can be particularly relevant when bodies carry
out formal appeals or hearings, but there are exceptions in the types of
hearings to which they apply:

10. The hearing was given a reasonable suspicion of bias, or an
arbitrator has an interest in either side’s case or has displayed bias.

11. There must be an adequate opportunity for both sides to prepare
and present their case, and for parties to be represented.

These last two principles are the basis of the rules of ‘natural justice’.

Talking and persuading

The advocate’s presentation of the case is highly significant, although it is
difficult to say how far a weak case is turned around by good presentation or
a strong case lost by bad presentation. However, poor presentation certainly
does not help, and it is important to emphasise both the strengths of the facts
in your case and the logic and reasoning of the arguments in your client’s
favour. There will usually be a running order to the hearing itself. The
standard format for a running order is:

1. opening statement on behalf of the person bringing the case
examination of evidence and witnesses brought by this party
opening statement by the other party

examination of their evidence and witnesses

re-examination if new evidence has emerged

S O

closing statements — perhaps including any necessary points of
mitigation.

However, procedures will vary and in tribunals and appeal or complaints
hearings the procedure should be more fluid and investigatory rather than
adversarial.

The opening statement is an important part of any presentation. You
should make clear your goals, what you would like the hearing to decide, and
why. This may also be the time to use the chronology of facts, especially if
these are unlikely to be controversial. Your skeleton map (see p.156) is also
useful at this stage. Be concise and remember that you are addressing the
hearing, not the other side, so you should make a point of establishing eye
contact with all members of a tribunal or panel and not just the person
chairing it or one who seems sympathetic. Above all, you have to persuade.
Persuasion is best achieved by precise, clear speech. It is also helped by
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speaking assertively and politely to the hearing, and by not saying too much
—which can be difficult as you are likely to be on edge. More cases have been
lost by saying too much than too little.

There is a number of guidelines for effective speaking, including:

Avoid the use of hand movements.

Avoid using gestures.

Adopt a sincere and clear tone.

Ensure your arguments appear well prepared.

Point out helpful factual evidence (make sure everyone has copies).

Ensure your speech has a clear structure, starting with the specific
and then moving to the general.

Avoid losing patience with the other side, no matter how infuriating
or insulting they become.

Although it is difficult to write while speaking, you should have your
arguments set out in note form and you should make a careful note of
what is said by others.

Being persuasive can also involve a range of other rules:

Don’t be seen to be too friendly with your opponent.

Don’t smile, laugh or joke without including the decision maker —
and do so sparingly.

Always appear totally sincere.

Use visual aids to reinforce verbal points.

Maintain eye contact with the decision maker.

Don'’t try to sound like a lawyer — people don’t like lawyers!
Don’t repeat yourself.

Keep it simple.

Only go into detail if you know the way out.

Vary your pace and tone.

Deliberately use pauses to make an impact.

(Adapted from Evans 1993)

Persuasion ultimately involves convincing the panel, court or tribunal that
your case is right and the other side’s is wrong. At times this will be easy, as
the other side will have simply made a mistake (a linear problem) but not wish
to admit it. At other times you will have to show that your interpretation is
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superior to that of the other side. To a large extent this is something which
comes with experience. It helps if you can demonstrate the logical flow of
your thoughts, and that there is a clear distinction between your argument
and that put forward by the other side.

Where the case revolves around the circumstances of the client, it can be
powerful to try the ‘Look at the person’ approach. Care must be exercised as
this could easily humiliate the client but, where it is relevant, it can be
powerful if used selectively to point out the absurdity of the other side’s
position. The ‘Look at the person’ approach can be useful where you are
trying to convince someone of the need to exercise discretion in your client’s
favour, but it is unlikely to work where the case merely involves argument on
the correct legal or procedural interpretation to be applied. However, it
usually does not do any harm to elicit sympathy and, if nothing else, it can
make a hostile arbitrator less so. Clearly, the client’s instructions will be
needed in this respect.

Sometimes you may struggle to convince. It is a delicate balance to know
when to concede a point or when to keep going. If you do have a weak point
it is essential not to deny this and to try to convince the decision maker that,
despite this, your case is correct. If while making a point you realise that it is
not going to succeed, just stop and start again. Do not be afraid to rephrase
things.

If you are representing before a case conference or a complaints panel, it is
especially helpful to show how the other side may not have followed their
own policies or procedures, or that those policies and procedures are
unreasonable, incorrect or inappropriate. It can also be very useful to think in
advance of how to appeal to enlightened self-interest on the part of the other
side, as well as other ways in which your seemingly absurd suggestions can be
accommodated as being consistent with their other actions; or alternatively,
how your argument might mean that old, outdated practices can be altered if
a new approach is taken. To establish how persuasive your case is, it is always
helpful to run through the arguments with a colleague.

Persuasion exercise

This is a very simple exercise in persuasion. You will need a partner to
practise on. Apply the rules of persuasion outlined above.

You have ten minutes to persuade your partner that bicycles are a supe-
rior form of transport to motor cars. Before starting, spend a few minutes
sketching out your arguments and anticipate all the counter-arguments.
These might include convenience, speed, safety, economic impact, envi-
ronmental aspects, etc.
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There will usually be an opportunity for a closing statement. Normally you
should not introduce any new arguments at this point but you can comment
adversely on points raised by the other side. The closing remarks should
again clearly define the issues and what is being asked for. There should be
positive support for your client’s case rather than concentration on the
weaknesses of the other side’s case, and the manner in which it is carried out
should be appropriate, as explained earlier in this chapter.

Witnesses and evidence

It can often be necessary to use evidence to support your arguments.
Evidence may be presented in the form of letters or statements from others, or
directly from questioning someone as a witness. Usually the evidence in the
type of litigation involving health and social care advocates is not complex or
open to dispute. Evidence in any formal sense is more likely to apply when
the litigation involves a court or tribunal, but it can also be important in less
formal complaints and appeals panels.

Evidence can present problems and witnesses can be a particular
stumbling-block. The use of evidence and witnesses is a highly refined skill
at which lawyers often excel. Once again, that expertise may not be on hand
and you will have to do your best in the circumstances. In court settings, there
are also detailed rules governing evidence; however, in tribunals and less
formal appeals or litigation, these do not apply, and informality makes the
process simpler for both the client and their representative.

Where evidence is to be produced which is in paper form, a number of
basics should be attended to:

1. It may be possible to get an expert evidence report in support of
your case via the Legal Aid scheme. This could include
independent medical, environmental health, building condition or
valuation reports. Such evidence will be important to rebut any
apparently strong evidence from the other side.

2. Any statements should ideally be in the form of sworn affidavits.
Where less formal rules of evidence apply, a statement need not be
sworn but should still be properly laid out, with an opening
sentence making it clear that it is a statement from a particular
person, giving their address and credentials. (Even if this is just a
character reference, one needs to state how long the person has
known the client and in what capacity.)

3. Produce the evidence in advance of any hearing to reduce the
chances of an adjournment.
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4. Try to avoid submitting points which are unsupported by any
evidence. If nothing else, the client should be able to confirm what
you say.

5. Be particularly careful not to give evidence yourself, and make it
clear which facts are not within your direct knowledge.

As stated earlier, witnesses pose a particular problem, and this includes the
client as a witness. It is hard to predict how someone will perform as a
witness, and appearances can be deceptive. Witnesses can be used in a variety
of litigation settings and some will be less stressful for them than others, but
always discuss with your witnesses what they are going to say. Don’t put
words into their mouths, but leading them through their evidence before the
hearing is an important safeguard and enables you to be forewarned of
possible problems.

This may not be possible if the other side produces witnesses. With the
other side’s witnesses in particular, avoid asking a question if you do not
know the answer. It is also better to ask few rather than too many questions,
and try to have written notes of what you want to ask. You should be clear
about what you are trying to achieve, and ask questions which are more likely
to produce answers in support of your proposition. A nineteenth- century US
lawyer, David Paul Brown, devised a number of rules, now known as
Brown’s Rules, for dealing with witnesses. They are useful in whatever
setting the litigation occurs.

Brown’s Rules: a summary

1. When a witness is forward or impertinent, be serious and very grave
with them.

2. When a witness is timid or nervous, begin by asking them questions
about familiar matters and proceed only gradually to contentious
questions.

3. When a witness is unfavourable and their evidence has set you back,
conceal your shock or frustration.

4. When a witness is prejudiced against your client, get rid of them as
soon as possible.

5. When a witness is to be called by the other side, let them call them
rather than you, as you may have at least two chances to question
them.

6. Never ask a witness a question without an objective.

(Murphy and Barnard 1990)
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One could add a number of other rules. For example, a common tactic with
witnesses is to seduce them into saying what you want by being charming
and flattering. This can be a very powerful tactic with the other side’s
witnesses.

Sometimes a witness (including your own) can disarm you with an answer
which was completely unexpected. One way to deal with this is to ask them
to confirm the answer, and then move on after calmly expressing surprise.
Situations such as these are more likely to be avoided if your case and your
witnesses have been properly prepared (including thoroughly reading
through the relevant paperwork beforehand) and you are clear what you have
set out to do.

I do not propose to go into the rules about admissibility of evidence.
These are relevant to court settings, but are less of a problem in tribunals and
less formal hearings. One form of evidence which can sometimes be disputed
is ‘hearsay evidence’. This is evidence which is not within the direct
knowledge of the person giving it. For example, ‘Mrs Smith told me that she
saw him pick up the book.” Such evidence can be admissible in court in
certain limited circumstances, and it is admissible at tribunals, but it should
not be given as much weight as direct evidence and, if it is used by the other
side and it is unhelpful, the inherent unreliability of the evidence should be
pointed out. Hearsay evidence is much more likely to be used at less formal
hearings and panels. Its value can work for or against the client.

While much of this and the previous chapter have concentrated upon
some of the more legalistic aspects of advocacy by health and social care
professionals, it does illustrate the range of skills needed for effective
advocacy. Indeed, if some of the ‘softer’, less formal types of advocacy were to
develop the ‘harder’, more legalistic approach, the client could benefit. I
know from my own experience that many situations where someone has
attempted to act as an advocate have been undermined by applying irrelevant
and improper procedures, effectively denying the client a voice. The
development of skills in advocacy will enable us to give the client a voice and
ensure that the services and benefits they need are made answerable and
relevant.
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A Structure for Advocacy

This chapter demonstrates how the skills of advocacy interrelate and how
these different skills can be applied at various stages of the advocacy process.
This process applies whether the advocate is dealing with a bounded or an
unbounded problem. As has become clear, effective advocacy must have a
structure to it, and failure to recognise that structure or to apply relevant skills
at each stage will often mean that the advocacy is not successful. Advocacy is
a dynamic process, and distinct stages can be identified in the advocacy on
each case. At each stage a different level and type of skills is needed, though
some skills are common to several stages. Identification of the stages and use
of the right mix of skills and ethical principles will actually save time in the
long run by ensuring the right skills are used at the right time as well as better
management of the work.

Sadly, the lack of understanding of advocacy skills, and the assumption
that successful advocacy is merely a combination of force of personality and
good technical knowledge, mean that the structure of advocacy can be
ignored.

Advocacy is essentially an interactive process involving three parties:
client, advocate and the other side. Recognition of the structure of any
interactive process helps make it tangible, easier to understand and quantify.
It removes the mystique and, by helping clients understand the structure, the
process becomes less mysterious and more empowering.

One can identify up to six clear stages in advocacy. There is no fixed
timescale for each stage, but each must be worked through using the right
mix of skills if there is to be a satisfactory outcome.
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The stages of advocacy

Stage 1: Presentation of the problem

Where a problem requiring advocacy is presented or discovered by the ad-
vocate.

Stage 2: Information-gathering

Gathering relevant information and obtaining instructions from the client.

Stage 3: Legal research

Comparing the facts with legal, policy or procedural sources.

Stage 4: Interpretation and feedback to the client

Analysing the facts and legal sources and forming a judgement about the
nature of the problem, the best approach to be used and obtaining further
facts and instructions if necessary; reaching a conclusion about whether to
go on to stage 5 or stage 6.

Stage 5: Active negotiation and advocacy

Undertaking the necessary negotiations and/or preliminary advocacy
with the other side.

Stage 6: Litigation
The use of formal appeals and other mechanisms to achieve the objective
if stage 5 is either not appropriate or successful.

The stages

Take a recent example of advocacy in which you have been involved. Map
out a rough list of the events that took place and see if you can identify
stages in the advocacy. If the advocacy was not as effective as you had
hoped, was it because you jumped stages or rushed through them without
full use of the skills needed to get to the next stage? Alternatively, was it
because of weaknesses in the skills used at any particular stage?
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Stage 1: Presentation of the problem

Unfortunately, people and their problems seldom arrive in neat packages.
Sometimes a client will present you with a problem that clearly requires
advocacy because of a clear denial of rights, or a dispute involving an obvious
error in a regulated system. At other times a problem will only emerge as part
of an advocate’s other work with a client. This is not always the case with
paid advocates such as advice workers or lawyers; most of the time their
clients will approach them because they recognise that there is a problem
which requires someone to act for them. Many consumers of welfare services
have little concept of their rights because the prevailing culture denies those
rights, and the systems which they face can appear to be omnipotent. This
scenario is made more daunting in an era of partnership and interdependence
between different organisations in the welfare state.

Advocates need effective interviewing and listening skills to ensure that a
problem is presented, or to uncover a problem that needs advocacy but which
is hidden among other issues. They also need sufficient technical knowledge
to tell whether a problem is one which is best served by advocacy — this may
be no more than a hunch that something is wrong and that someone is being
denied something they ought to have. There is also a skill in recognising this
when there is a bombardment of other issues and problems which don’t need
advocacy. In such situations it is easy for advocacy to be marginalised, as it
may not be viewed as central to the professional’s ‘main’ task. However,
advocacy is concerned with obtaining money, better housing, services and
treatment, without which a person cannot function adequately. Indeed, the
failure to meet such basic needs is often the underlying cause of many health
and inter-personal problems. If it is not the cause, it will certainly worsen
matters. In addition, an understanding of the ethical principles of advocacy —
primarily Principle 1, Act in the client’s best interests’ — may subconsciously
motivate a social care or health professional to identify the need for advocacy
when a problem is presented.

Stage 2: Information-gathering

Having become aware of a problem that requires advocacy, the next stage is to
gather facts. The importance of this was discussed earlier, and it demonstrates
the need for a methodical approach rather than instantly springing into
action and becoming involved in active advocacy with the other side. It is
equally important to gather information from the other side, as their
perception and factual recall can mean that you need to alter your tactics;
when doing so, it is important to note any adverse comments made about the
client, or any views expressed by the other side which are based on prejudice,
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coincidence or bad practice. These can be important in demonstrating the
incorrectness of the other side’s approach and may also form the basis of a
formal complaint designed to address the wider problem of attitudes or
practices, which may affect others as well as the client. For example, negative
remarks about the client by benefits officials may indicate prejudice towards
a particular type of person and negative remarks by care staff may indicate a
need for training or better management control. They may also form the basis
of a complaint to an ombudsman or, in more serious instances, a claim for
damages because of the obvious bad faith exhibited in refusing to assist the
client.

It will be necessary to secure the client’s consent to obtain information
from other people. As a matter of course you should draw up a standard letter
giving such consent, but some organisations will divulge information to an
advocate by phone if it is made clear that you are acting on behalf of a client.
Sometimes the insistence on written consent can be used as a block on
effective advocacy, particularly advocacy which needs to be undertaken in
haste. Use of email and fax is one way round this problem, as is the agreement
of a protocol with the other side for the conduct of advocacy.

The phone (or indeed any conversation) can be very helpful for gathering
information. It can often be necessary to ask supplementary questions when
trying to establish the full facts of a case and also in response to the answers
given to the opening questions. This is difficult to do by letter, and the
inevitable delays of the postal system effectively rule this out as impractical.
At this stage it is very important to avoid actually advocating for the client
until the other stages have been reached. Of course, skills in standardised
systems for recording of information are crucial at this stage.

The type of information needed will vary from case to case and will
depend upon the nature of the problem. Chapter 3’s case-studies of advocacy
in specific areas contained suggested lists of the range of information needed.
Obrtaining this information first time round can save a lot of time and will
help in securing a quick resolution. During this stage you could also
construct a chronology and the beginning of a skeleton map (see p.156).

It may be necessary to act assertively to obtain the information needed,
but in an ideal world it should not be necessary to use force to obtain it. The
other side may become defensive when the advocate starts to make enquiries,
as it can signal the start of a challenge to something they have done. Assertive
behaviour is an effective way of coping with such defensiveness but in some
cases the other side may actively obstruct the advocate from obtaining
information — sadly it does happen and can be a feature of the organisation’s
culture. A more robust approach will be needed.



174 ADVOCACY SKILLS FOR HEALTH AND SOCIAL CARE PROFESSIONALS

Good information-gathering will require effective time-management
skills and a degree of creative thinking when trying to establish what
secondary supporting information is needed to enhance a case. Effective
information-gathering will also help time management throughout the
conduct of a case, and it will reduce stress by ensuring that, as far as is
reasonably practicable, a major, solid piece of work has been undertaken at
the outset to lessen the risk of failure and subsequent frustration.

Often, having obtained sufficient facts, it is clear that more detail is
needed — perhaps expert medical evidence or detailed information from
creditors’ financial records. However, even with a few factual gaps, it may still
be possible to form a safe provisional view of the overall factual picture which
will enable the next stage to be approached with confidence.

Stage 3: Legal research

Chapter 9 explained legal research and its breadth. Clearly it is difficult to
conduct effective legal research until you have gathered facts and
information, and insufficient facts could lead you to research the wrong issue,
producing less eftective advocacy and wasting time. One major consideration
at this stage is that the better your technical knowledge about the area, the
more successful you will be. If your knowledge is poor but you still obtain a
positive result, this may blind you to the objective eftectiveness of your
advocacy. Without being aware of gaps in your expertise it is impossible to
assess how effective you might otherwise have been. By the time this stage is
complete, there should be a complete skeleton map and you should have
formed a judgement about:

« the type of problem (bounded or unbounded)
« the most effective approach or remedy

« the prospects of success for the client

« the main legal and factual issues involved

- the gaps in your knowledge about the case

« any obvious weaknesses in the client’s case.

Having reached a judgement, the next stage enables you to formulate an
action plan.

Stage 4: Interpretation and feedback to the client

At this stage, having reached a judgement about which tactics and issues to
pursue, you should give feedback to the client and obtain his or her views on
how to proceed. Failure to do this not only means that you are not engaging
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the client in the process, which means the client is unlikely to learn from the
experience or be motivated and empowered, but your interpretation of the
issues may be at variance with the client’s, or the client may not wish to
pursue the remedies proposed. It is particularly important to maintain contact
with the client who may feel disempowered by or remote from the process
being embarked upon, and may also have limited expectations and
motivation to resolve the problem.

In addition, further information may be needed from the client. For
example, a case involving the non-provision of suitable care by a social
services department might be capable of resolution in the following ways:

1. negotiation to achieve the required level and type of care for a
client

2. court action to force the provision of care

3. negotiation to provide care, with a clear understanding that legal
action will be taken if the care is not provided

4. use of a formal complaints procedure

a request that the care be provided — the social services department
may not know about all the client’s care needs, or may not have
carried out a recent assessment of their needs

6. a complaint to the local government ombudsman, particularly if the
failure to provide care is accompanied by poor service or
inadequate responses to representations.

These courses of action involve varying levels of risk for the client, and you
need to seck their agreement about the approach to be taken.

At this stage you will need to use the correct interviewing skills —
appropriate language and explanations are very important. In a few cases, the
matters will be much clearer and there may not be a need for a formal
interview as such. Self-management skills are relevant here because this stage
should be regarded as an essential element of each piece of advocacy, and this
requires good time management. A degree of creative thinking may also be
needed to find the right solution or interpretation. In some cases, writing
skills will come to the fore, as it can be helpful to provide the client with the
written summary of the issues and the proposed course of action.

The interpretation and feedback stage is also useful for determining the
client’s views on the other side’s interpretation of the factual and legal issues,
especially where there are any discrepancies in the facts. Explaining a matter
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to the client will always be valuable, as the very process of doing so helps you
to clarify your thoughts further and to be even more creative.

When the matter has been fed back to the client and everyone is clear
about what is to be done, the next step is to do it.

Stage 5: Active negotiation and advocacy

As T have indicated before, you should avoid undertaking advocacy on an
individual case without the relevant skills and technical knowledge or
without a structured approach. A frequent problem with advocacy by health
and social care professionals is that they are presented with a problem and
can almost immediately proceed to negotiate with the other side. As a result
the advocacy can be frustrating and ineffective. This is because the advocate
is acting without all the facts, without the right legal research and probably
without the client’s full consent. This approach is not only bad practice, but
does not meet the ethical principles of advocacy.

You should now be clear about the approach to be used and the type of
problem involved —bounded or unbounded. As stated earlier, the appropriate
course of action will be determined by the urgency, the seriousness, the
remedies available and the degree of structure in the problem, as well as the
ethical principles underlying your whole approach. At the active stage you
may be negotiating or trying to persuade the other side to alter course. Actual
force may be needed, as well as assertion skills. Any verbal contact should be
noted, and any points agreed orally should be followed up in writing. And, of
course, at this stage you will be making full use of all your negotiating skills.

The other side may respond in a manner which requires time for reflection
or further research, in which case you need to go back a stage or two and
forward again to the active stage. This highlights the need for a clear,
structured approach, and the need to think and act methodically to get the
best result. Quick, off-the-cuff responses are seldom the most effective.

Of course, this assumes that you get a response from the other side at all. It
is far from unknown for the other side to ignore requests to take a particular
course of action. You need a system to follow up written and other requests,
and to make sure that responses are obtained. Never accept silence — it is bad
practice both for the advocate and the other side.

At the active stage you may get the best result for the client. Either you will
achieve everything by the robust advocacy and arguments put forward and
the other side will be aware of the strength of your position, or a negotiated
settlement will have been obtained, if the problem was incapable of
resolution by a more litigious approach. In other cases, the result will be
negative, inconclusive or an attempt to compromise. The advocate’s duty
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does not extend to reaching a compromise; the duty is to obtain the best
result for the client. Compromises can seem attractive and conciliatory, but
they are rarely the best that could have been obtained if a different approach
had been used. This obviously applies to problems governed by a regulated
system (bounded problems) but it can also apply to unbounded problems. In
the case of the latter, the approach to negotiation discussed later means that a
more constructive and creative approach is adopted, rather than an approach
based upon weakness implied in the desire to reach a compromise.

If the result is not sufficient at this stage, you will need to proceed to the
next and final stage. Equally, there are some bounded problems which should
always be dealt with through litigation — I would be strongly inclined to use
this approach for all cases involving wrongful refusal of social security
benefits.

Stage 6: Litigation

As I indicated in Chapter 10, in the context of advocacy by social care and
health professionals, litigation is not confined to action in courts and
tribunals — even though not enough use is made of these forums in legal
issues affecting those on low incomes. Litigation can also involve taking a
matter to an ombudsman, to a complaints panel or to a case conference. Its
distinguishing feature is that it involves addressing an arbitrator, rather than
dialogue with the other side.

Litigation often looks daunting and legalistic and it can be, but it is
essential if the results obtained earlier are inadequate. It may be that a more
skilled person than the average health or social care professional has to take
on this stage of the advocacy. The important thing is that it is known to be an
option and that it is considered. Neglecting this final, and often most
thorough, way of achieving the best for the client is akin to carefully
preparing a meal and then serving it uncooked.

One of the essential skills of an advocate is to identify people who can
undertake litigation in various forms and to develop appropriate referral
mechanisms. Alternatively, it may be possible to undertake some litigation
yourself, with access to consultancy and advice or in partnership with a more
skilled person. This is often the role of specialist advocacy units such as
welfare rights services in social services departments, which will act as a
second-tier service, taking complex referrals or working as consultants to
front-line advocates.

Of course, not all litigation succeeds but, to have reached this stage,
everything else will have not achieved 100 per cent, and the reality for most
clients is that the remedies available often involve little or no cost, they have
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little to lose, and the mere fact that the other side has been challenged
rigorously means that they are more likely to work at getting things right for
other clients.

Finally, any form of litigation means that a rights-based perspective may
be brought to bear on matters which may not always have been regarded as
areas where people haverights. This is immensely empowering. If these rights
are meaningful, they will be capable of enforcement — sometimes against the
wishes of the other side. Litigation is that process of enforcement.

The stages of advocacy illustrated

The following case-study illustrates the stages of action and the range of
skills which are relevant in a simple problem encountered quite often by
people working in a variety of settings. It is a classic bounded problem.

An unemployed couple with two young children receive their benefit
cheque every two weeks on a Friday. This Friday it has not arrived so they
go to a local advice centre.

Stage 1: Presentation

The clients tell an advice worker that their payment hasn’t arrived and that
they have no money. They have been in touch with the benefit office, who
have told them that they must wait three working days before they can re-
place the cheque.

Stage 2: Information-gathering

The advice worker gathers certain details — for example, details of the fam-
ily members, their health problems and financial situation. It emerges that
the family have debts and they are in rent arrears. If they miss a payment of
arrears the local authority landlord has said it will apply for a warrant to
evict them as it has a suspended Possession Order on the property. This
thus reveals other problems which were not apparent at the presentation
stage and which will need further work at a later date. The advice worker
informs the clients that the priority has to be to get them their weekly pay-
ment.
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The stages of advocacy illustrated continued

Stage 3: Legal research

The advice worker consults a standard reference book and also obtains a
second opinion from a colleague. They come to the conclusion that the
correct legal position is that the payment is due and that in law this means
the benefit office owe the clients that money. The ‘three day rule’ being
applied by the benefit office has no legal basis to it whatsoever. Legal ac-
tion to obtain payment could be used. The local social services department
also has a legal duty to assist financially in exceptional circumstances in-
volving children. The tactics are thus to ask for an immediate replacement;
if this fails, to issue proceedings, and also to ask social services to make a
payment. It will also be necessary to prevent the landlord taking eviction
action.

Stage 4: Interpretation and feedback

The advice worker informs the clients of the various legal and tactical op-
tions. The clients are worried about legal action in case the benefit office
take it out on them in some other way. They had an unpleasant interview
when they first claimed and they don’t want this repeated. The advice
worker tells them that this is unlikely and, if there were any evidence of re-
venge, she would act to defend the couple’s interests with the fullest possi-
ble force.

The clients are also worried that referring matters to social services
might mean the children being taken into care. The advice worker again
reassures them that this should not happen solely because they have no
money this week, that the primary duty is to prevent children being taken
into care, and there are legal safeguards to enforce this. The clients agree
that the advice worker’s suggested course of action should be followed.

A further appointment will be needed to discuss the debts, and an
approach will also have to be made to the landlord.

Stage 5: Active negotiation and advocacy

The advice worker phones the benefit office with the clients present. She
asks to speak to a member of the management staff. The advice worker
points out the family’s circumstances and asks for an immediate payment.
The manager says he will investigate and ring back. The advice worker
agrees that this can be done, and that the return phone call will be within
ten minutes.
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The stages of advocacy illustrated continued

The manager’s assistant phones back to confirm that a payment was put in
the post but appears either to have not arrived or to have been stolen. He
says that this has happened before to these clients. They will not make a
payment, but they might be able to make a crisis loan to the clients. The
advice worker tells the benefit office that, if no payment is made, legal ac-
tion to secure the payment will have to be taken. A crisis loan is not accept-
able as the client will have to pay back money they are owed by the benefit
office. The advice worker then telephones the local authority landlord and
explains the problem with the benefit cheque. The member of staff to
whom she speaks confirms that no action will be taken in the circum-
stances. The advice worker sends a letter by post confirming this agree-
ment.

Stage 6: Litigation
The advice worker immediately faxes a letter to the benefit office’s solici-
tors and a copy to the manager, advising that unless payment is made
within two working days a summons will be issued. The letter confirms
that Regulation 20 of the Social Security (Claims and Payments) Regula-
tions 1987 requires the Secretary of State for Social Security to make a
payment as soon as reasonably practicable and there is a separate, further
statutory requirement to make payment on the prescribed benefit payday.
She also rings the local social services team and informs them of the situa-
tion and of the need for a cash payment. The social worker on duty to
whom she speaks is reluctant, but agrees to a payment when it is pointed
out that there are specific duties in such a case.

The clients receive a payment from the local office the next working
day, together with an apology as there had been a computer error which
incorrectly stopped their payment going out.
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What Next?

A book concerned with a practical skill like advocacy is only as good as the
use made of it and the results that follow. While advocacy has been around for
along time and is used with varying degrees of success by many people, it has
not hitherto been thought of as an activity which needs particular skills. If
there is now a recognition of these skills — even if you disagree with the
approach taken — readers will have done something positive with this
material. Others can and should add to the debate and the body of
knowledge in this area.

Advocacy can also be limited in its effects by being too closely linked to
individualism. Most of the problems which advocates resolve will be faced by
hundreds of thousands of other people. Not only can advocacy take on a
collective form, but it is more effective if used as part of a wider strategy for
helping others. This can range from the other side learning lessons from the
way individual cases were dealt with, to taking a test-case approach, or to
courting publicity as a means of strengthening the impact of your arguments.

But none of this will bear fruit unless you actually apply the advocate’s
skills and adopt the systematic and structured approaches described. So the
first resolution for any reader has to be to try out the suggested approaches. If
they don’t work, or if you find a better way of doing something, tell me and
tell others. Do the same if it does work and your success rate increases.

You should also remember that, while advocacy skills, a sound
understanding of ethics and a clear sense of purpose and structure are very
important, technical and legal knowledge about the area in which you are
acting are essential. The better your knowledge, the better your advocacy
skills and the greater your impact. Good advocacy or negotiating skills will
not compensate for a lack of the appropriate knowledge. Equally, it must be
recognised that one of the reasons why advocacy has not been regarded as
requiring particular skills is the frequent emphasis on technical or legal
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knowledge, which then becomes a substitute for adequate advocacy skills to
complement such knowledge.

Advocates must also recognise that their actions may challenge
organisations’ cultural norms. The other side may feel threatened by your
actions. They may try to personalise matters or be obstructive. Avoid
reciprocating, and take matters further formally if this situation arises. The
advocate who acts vigorously in pursuit of the client’s case is only seeking the
same rights for the client which those with money and influence enjoy daily.
Experience also shows that persistence does pay off. Not only may you get
the result you intended, but respect often follows for the advocate who is
resolute and knowledgeable. And at the end of the day, your primary ethical
obligation is to the client rather than the sensitivities of the other side.

In recent years, the acknowledgement by those running welfare
bureaucracies that they must listen to their ‘customers’ and strive to meet
their needs puts the advocate in a strong position. Organisations which are
too internally focused and defensive about the representations of their
customers are unlikely to prosper. Advocates can only benefit from this
cultural change which sees consumers as central to the organisations’
purpose. The signs are also that this cultural change in organisations is
unlikely to disappear. And, if customer rights and charters are worth the
paper they are written on, someone must be there to act as an advocate to
enforce those rights, to give voice to the client’s needs and to point out the
organisations’ failure to meet those needs. The inability to enforce rights is
characteristic of a dictatorship. Advocacy, and tolerance of its use is a
legitimate activity by people working with marginalised groups, and is a
safeguard in a democratic society.

Action to obtain what people are entitled to and thereby protect and
empower clients requires the mix of ethics, skills and structure described in
this book.
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73-74, 81,93, 105
Advocacy in Action
(organisation) 20
Anti-Poll Tax Union 20
Assertiveness 20,
99-110, 113

Benefits Agency 22, 32
Beveridge Report 19
Brainstorming 132

Bristol Advocacy Project
25

Brown’s Rules 168

Bounded problems
36-37, 58,129, 131,

Caselaw
Chartered Institute of
Public Finance and
Accountancy
Child Poverty Action
Group 29
Child Support Agency
116
Citizens Advice Bureaux
31, 61-62
Citizen Advocacy 16, 18,
24-27,75-78
Citizenship 41
Civil Rights Movement
(USA) 20, 29
Claimants Unions 31-32
Client
acting in best interests
of 47-49, 97, 114
instructions from
50-51, 54-57
keeping informed
51-53,97, 171,
174-176
Community care 37, 64,
143
Community
Development Projects
29
Consumerism 41, 45, 68,
90
Confidentiality 61-63,
126
Conflicts of Interest
59-60
Creative thinking
128-134, 175

183

Cultural sensitivity 85,
95-97

Curvilinear problems
139-141

Debt 30, 37, 64, 68-72,

Decision making
128-134

Disability issues 24, 26,
64-68

Employment rights 115,
122
Evidence 167-169

Factual analysis
154-156

Healthcare 74-78, 115

Housing issues 18, 29,
30, 37, 51-52, 64,
69, 72-74, 101, 115,
132-133, 143, 159,
163

Human Rights 20-21,
26,147, 151

Interviewing 69, 83-95,
172
records and 92-95

Labour government 19,
29

Law Centres 31

Legal advocacy 27-28,
50, 73-74, 81, 158

Legal research 144—156,
161, 171, 174

Legal skills 81-82, 113,
117, 138-156

Liberation Theology 20

Linear problems
139-141, 165

Listening 85-88, 91,
126, 172
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Litigation 69, 82,
158-169, 171,
177-178

Medicine 18, 37-39
MIND 18, 21

National Unemployed
Workers Movement
29
Natural justice 162—-164
Negotiation 18, 82, 100,
114-122, 128, 175,
176-177, 181
Non-verbal
communication 85,
89-92
Nursing 16, 32-33,
37-39, 58, 62, 81,
105

Oxfordshire County
Council 30

People First 21

Persuasion 164—167

Poverty 29, 32, 35, 90

Principled Advocacy
46-63

Quakers 29
Questioning 85-89

Report writing 127-128
Rights perspective 41,
29-32,57, 61, 178

Settlement Movement 29

Social security 19, 22,
29-32, 51, 62,
64—68, 90, 93, 106,
110, 115, 116, 139
141-143, 146, 147,
148, 163

ADVOCACY SKILLS FOR HEALTH AND SOCIAL CARE PROFESSIONALS

Social work 15—16,
32-35, 40, 55, 70,
73-74, 81, 93, 105

Speaking 164—167

Stress management
134-137

Survivors Speak Out
(organisation) 21

Talking and persuading
see speaking
The Piggeries 19
Time management 57,
93,123-127, 174
Towerwatch 22
Trade unions 19

Unbounded problems
36-37, 58, 74, 100,
106, 131, 160

Unemployment 35

Welfare rights 22,
29-32, 35, 60
64-68, 160, 177

Witnesses 161, 164,

167-169

Words, meaning of

149-154
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