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In Land Use Law and Disability, Robin Paul Malloy argues that our communities
need better planning to be safely and easily navigated by people with mobility
impairment and to facilitate intergenerational aging in place. To achieve this,
communities will need to think of mobility impairment and inclusive design as
land use and planning issues, in addition to understanding them as matters of civil
and constitutional rights.

Although much has been written about the rights of people with disabilities,
little has been said about the interplay between disability and land use regulation.
This book undertakes to explain mobility impairment, as one type of disability,
in terms of planning and zoning. The goal is to advance our understanding of
disability in terms of planning and zoning to facilitate cooperative engagement
between disability rights advocates and land use professionals. This in turn should
lead to improved community planning for accessibility and aging in place.

Robin Paul Malloy is the E. I. White Chair and Distinguished Professor of Law, and
Kauffman Professor of Entrepreneurship and Innovation at Syracuse University.
He is a recognized expert on property development law, land use law, and real
estate transactions. He has authored eight books, including two carlier books with
Cambridge University Press and a leading casebook on real estate transactions;
edited eight additional books; and authored numerous articles and book chapters.
He is an editor of three different book series, including the Cambridge Disability
Law and Policy series (with Peter Blanck).
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pursuit of human rights laws and policies to improve the social and economic sta-
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policy.
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political commitment by countries throughout the world toward equal opportunity
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Preface

Over the past couple of years, | witnessed family and friends age and gradually
become less mobile. Slowly they drifted into isolation as it became increas-
ingly difficult to participate in the events of everyday life. These observations
inspired me to think about property development and the regulation of land
use from the perspective of people with mobility impairment. At first, [ focused
on exploring inclusive design requirements confronting property owners and
developers from the perspective of compliance with inclusive design build-
ing codes, but I soon concluded that the less explored and richer area of
concern for land use lawyers and planning professionals was simply one of
understanding mobility impairment as a land use and planning issue.

In this book, I suggest that our communities need better planning to be
safely and easily navigated by people with mobility impairment and to facil-
itate intergenerational aging in place. This requires us to think of mobility
impairment and inclusive design as land use and planning issues in addition
to understanding them as matters of civil and constitutional rights. Although
much has been written about the rights of people with disabilities, little has
been said about the interplay between disability and land use regulation. This
book undertakes to explain mobility impairment, as one type of disability, in
terms of planning and zoning. It is written with the hope that a better under-
standing of disability in terms of planning and zoning will facilitate more
cooperative engagement between disability rights advocates and land use pro-
fessionals and that this in turn will lead to improved community planning for
accessibility and aging in place.

In this regard, the book offers a new perspective because there has been
very little challenge to the exclusivity of the civil rights paradigm in thinking
about disability. Land use law emanates from the police power of government,
and the central issue in the book involves finding an appropriate balance
between the police power and civil rights when coordinating and regulating

X



X Preface

land use and property development. Some guidebooks are on the market that
deal with compliance issues concerning accessible and universal design, but
these books do not really involve land use law. The books are more akin to
manuals prepared for assisting in compliance with a building code. This book
is different because it focuses on land use law.

I have written the book for the general reader but hope that it will be of
particular interest to planning and zoning professionals as well as to students
of planning, property development, and land use. I also intend the book to
reach an audience of people interested in disability studies and hope that
the book is understood as a useful contributor to our mutual goal of making
communities more accessible. At the same time, I do understand that people
in disability studies will not be familiar with thinking of disability from a land
use perspective. This may cause them to have some initial concerns because
analysis under the police power is different than analysis under civil rights;
nonetheless, it seems important to move beyond a civil rights paradigm so that
we can address the planning and zoning issues we confront in making our
communities more accessible.

Having presented issues from this book at various conferences, I understand
that some property rights advocates may think that my views do too little to
protect property rights from regulation. For example, some property rights
people express a view that the government should not have the authority to
require a homeowner to alter any aspect of a residential home for purposes of
making the home more accessible under federal and state disability law. They
express a belief that a homeowner has a right to build a home in any way that
she wishes, and they assert this even though they seemingly understand that
building codes already restrict this right. At the same time, I understand that
some disability rights advocates think that my views do not go far enough to
advance all of their goals because they feel that government should ensure
universal and absolutely equal access to 100 percent of the built environment,
without regard to cost. Some of these people also express the view that local
government should have no role in regulating the separation and location of
particular uses when a disability right is asserted. I am of a different view.
Land use law has traditionally dealt with tensions between land use regulation
and other important fundamental rights, such as those represented by the
freedom of religion, the right to free speech, the definition of family, freedom
of association, the right to travel, the right to a healthy environment, and
the protection of property under the Fifth Amendment. Thus, although some
advocates of property rights and disability rights may find points of contention
with positions taken in this book, I am satisfied that the book develops a view
grounded in the traditional jurisprudence of land use law and that it initiates
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a respectful dialogue concerning the need to mediate competing and deeply
held values in our system of governance and in the way thatland use regulation
interacts with disability.

In addition to being of interest to the general reader and the land use profes-
sional, this book may also be used as the basis for a seminar on land use law and
disability or as a supplement to a college course in planning and in a class on
land use and zoning law. It might also serve as the core of a “short course” or
“mini-course” on the subject (such courses are becoming increasingly popular
as summer offerings and as bridge courses between academic terms at many
colleges and law schools). I have used the materials as a way to introduce my
regular land use and zoning law students to key issues regarding disability and
aging in place. Typically, this means setting aside two to three weeks of classes
during my 13-week course for discussion of the interplay between land use law
and disability. In addition, I have used these materials in working with plan-
ners and zoning officials seeking guidance on dealing with issues surrounding
disability and aging in place. I have found that the book facilitates discussion
and gets people thinking about these issues in a new way. Initially, most land
use professionals and property developers believe that disability and mobility
issues are strictly civil rights matters and that the only questions to address
are technical compliance issues with respect to Americans with Disability Act
(ADA) design guidelines. Using these materials, we are able to discuss the
importance of planning and to sort out the distinctions between ADA design
guidelines and the law related to land use regulation.

In the book, I include edited versions of a few of the key cases that seem
most pertinent to the issues being discussed. These cases have been edited so
as to flow with the text, and they are used to advance the discussion in each
chapter. The cases extend and expand on the text and are not used simply to
offer an example, although they do illustrate application at the same time as
they explain the subject. The cases provide the reader with a good basis for
understanding the way that courts approach these issues in practice. Although
[ have file cabinets (both real and virtual) full of documents and resources, |
have intentionally attempted to avoid the tendency in legal journal writing to
use an excessive number of long footnotes. My hope is that this will permit the
discussion to flow more naturally. At the same time, footnote references should
be more than adequate for tracking down additional resources for those readers
who are so inclined. I hope that [ have been successful in striking a reasonable
balance. Footnotes are prepared in Bluebook style for U.S. legal citation.

I provide a table of cases for the book. It is to be noted that the table of cases
identifies only those primary cases included and discussed in the text of the
book. Cases that simply appear in the footnotes, and cases that are merely cited
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by a court within an edited case opinion, are not included in this table. Thus,
the table of cases includes the case opinions that have been included in edited
form and cases specifically identified and discussed in the text, excluding the
text of edited case opinions. I consider these to be the primary cases.

In developing my ideas for this book and preparing the manuscript, I ben-
efited from the support of many people. I wish to acknowledge and thank
these people. First and foremost, I thank my wife, Margaret, for 36 years of
marriage and her continued encouragement and for her willingness to listen
to and discuss an endless array of ideas. Second, I wish to thank Dean Hannah
Arterian and the Syracuse University College of Law for actively supporting
my research and writing on this project over the past two and a half years. In
addition, a number of individuals were willing to listen to my ideas and read
some draft materials. They have provided valuable feedback and include Keith
Bybee; Jennifer Champa Bybee; Jeremy Blumenthal; Christian C. Day, Nestor
M. Davidson, Michael Diamond, David Driesen, Deborah Kenn, and Shelley
Saxer; and James C. Smith. I thank my friend Jerry Evensky for a willingness to
engage in numerous lunchtime conversations concerning aspects of this book
project. L also wish to recognize, more generally all the participants in the Syra-
cuse University College of Law faculty workshop series coordinated by Rakesh
Anand; the participants in the third annual meeting of the Association for Law,
Property, and Society (ALPS); Suzanne Lennard and the participants in the
2012 Livable Cities Conference held in Portland, Oregon; Molly Stuart and
the participants in the Bettman Symposium of the 2013 annual meeting of the
American Planning Association held in Chicago, lllinois; Peter Blanck, who
initially encouraged me to look more deeply into the connections between
property development and disability; and Sheila Welch, for her invaluable
administrative assistance.

I also want to thank the following for collectively and intermittently pro-
viding research assistance for this project, two earlier projects identified later,
and other related papers leading up to this book: members of the professional
library staff at the Syracuse University College of Law (in particular, Mark
Burnsand T" J. Holynski) and student research assistants Laura Gagnon, Lesley
Germanow, Jason Hirata, Amber Mufale, Matthew Oja, Anthony Osbourne,
Anthony Rapa, Melissa Schreiber-Stahl, and Kelly R. Tichacek.

Finally, I want to thank the town of DeWitt for providing me with the
privilege of serving on the Zoning Board of Appeal (ZBA), where | have
been able to observe and participate in the process of dealing with land use
and disability law issues firsthand. Thanks go to Edward Michalenko, town
supervisor, for appointing me to the ZBA and to the people with whom I have
enjoyed the pleasure of working as a member and as deputy chair, including
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Kenneth Alweis, Dylan Bruns, Thomas Carello, Dino Centra, Robert Jokl, Effe
O’Hara, Julian Modesti, Robert Sweeney, Matthew Wells, and ZBA attorney
Don Doerr. [ also extend thanks to our professional staff members, Angela
Epolito, Richard Robb, and Andrew Worden.

Some of the ideas discussed in this book were previously explored in Robin
Paul Malloy, Inclusion by Design: Accessible Housing and Mobility Impair-
ment, 60 HASTINGS L. J. 699—748 (2009), and Robin Paul Malloy, Accessible
Housing and Affordability, in AFFORDABLE HOUSING AND PUBLIC-PRIVATE
PARTNERSHIPS 207-217 (Nestor M. Davidson and Robin Paul Malloy, eds.,
Ashgate, 2009); Robin Paul Malloy, Opening Neighborhoods to People with
Mobility Impairment: Property, Disability and Inclusive Design Housing, in
THE PuBLIC NATURE OF PRIVATE PROPERTY 133152 (Robin Paul Malloy
and Michael R. Diamond eds., Ashgate 2011).

It goes without saying that I am indebted to the continued support of my
editor at Cambridge University Press, John Berger.

Robin Paul Malloy, |D, LLM

E. I. White Chair and Distinguished Professor of Law
Kauffman Professor of Entrepreneurship and Innovation
College of Law, Syracuse University






Inclusion by design

Thinking beyond a civil rights paradigm

1.1 PAULI: AGE 28

Pauli was a passenger in an automobile being driven by his mother when they
were hit by a drunk driver." The accident left Pauli unable to walk, paralyzed
from the waist down. That was 11 years ago. Today, at age 28, Pauli has just
been promoted to junior partner of a local management consulting firm.
While he finishes his work for the day, Pauli looks forward to attending a
celebratory party for all the newly promoted people in the firm. The party
is being held later this night at the home of the firm’s senior partner. Pauli
organizes his desk, makes a call to request a wheelchair-accessible bus, freshens
up in the men’s room, and then rolls himself down the hallway to the elevator.
He makes his way out the front door of his building and rolls his wheelchair
down the sidewalk to the curb cut, where he crosses the street to wait for the
wheelchair-accessible bus that will take him to his home. Two regular city
buses that cover his route come and go while Pauli waits the 40 minutes that
will be required on this day for the accessible bus to arrive with one other
passenger already on it. As Pauli waits for his bus, he thinks about the way his
life has changed since that accident 11 years ago. In his wheelchair, life is so
much different from the time when he played football, ran track, and danced
with his high school sweetheart at the junior prom. Although those memories
are cherished, he has since adjusted to a new life and reflects positively on
the many changes that have recently improved his quality of life, such as curb
cuts, accessible buses, roll-in entrances to buildings, bathrooms with lower
sinks and light switches, and new building designs with doorways and facilities
that provide adequate space for moving and manipulating his wheelchair.

' Robin Paul Malloy, Inclusion by Design: Accessible Housing and Mobility Impairment,
60 HasTINGs L. J. 699 (2009).
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He knows that such changes have come slowly and that there is a need for
additional design changes, but he also appreciates the increasing community
awareness of the need for greater accessibility. While acknowledging that
much work needs to be done, Pauli feels lucky because his office is in a new
building with many inclusive design features, which was not the case in his
prior job location, nor is it the case in many of the office buildings downtown,
some of which were built 40 or more years ago and have done a poor job of
updating. Pauli also feels fortunate because the city, after threats of litigation,
recently purchased two new wheelchair-accessible buses, and he now enjoys
being able to take advantage of one of the few bus routes served by such a bus,
even if service is often slower than that provided by the regular city bus service.
The city still has not looked at demographic trends and the need for future bus
routes, but at least Pauli can see improvements in transportation and building
designs that are beneficial to many people with low functional mobility, not
just people in wheelchairs. Within a few minutes, the bus arrives, and Pauli,
aware of all the hard work that has gone into becoming a junior partner, rolls
onto the bus and is headed home.

After arriving at home, Pauli changes for the party and, together with his
wife, drives to the home of the senior partner. The senior partner lives in
a newly developed suburban neighborhood to which Pauli has never been
before. By the time they locate the partner’s home, there are already a number
of cars parked along the street. From their car, they can hear the music of
laughter and joyful conversation spilling out into the neighborhood. They
park the car and head toward the front of the house. There are no sidewalks
in the neighborhood, and Pauli’s wheelchair does not work well in the soft
grass, so they make their way down the center of the street and past the wall of
parked cars. Pauli’s sense of excitement dissipates, and his gut wrenches as he
looks out at a tiered three-level stone sidewalk terracing up the front lawn to
a porch with a two-step entry to a relatively narrow front door. Disheartened,
but with a well-practiced smile on her face, Pauli’s wife goes to the front door
to inquire about another, more suitable entrance to the house.

As she waits at the door, she cannot help but notice the way in which the
warm glow of the party inside contrasts with the sullen lines of distress on
Pauli’s face. The senior partner comes to the door and offers her regrets for not
thinking about the issue of Pauli’s access to her home. She pauses and thinks
for a minute about the entrance from the garage, but that too has steps — three
steps up from the garage to the main living room — and the doorway is too
narrow. Finally, she suggests that Pauli roll around the side of the house, past
the line of garbage cans, and come in through the rear mud room. “This,” she
says, “is the door we use to let the dogs in and out. I am sure that they won't
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mind.” She goes on to explain that there is only one step at this entrance and
that she will send several guests back to help lift Pauli through the doorway —
the only doorway in her home wide enough to accommodate a wheelchair.
Pauli makes his way past the trash cans thinking of all the family gatherings
and all the college and Super Bowl parties hosted at homes in which the
same old issue arises. He wonders to himself if people anguish as much over
“having” to invite him to their homes as he does over being invited.

1.2 ANN: AGE 15

Sally and Jim have a 15-year-old daughter, Ann, born with a mobility-impairing
condition necessitating the use of a wheelchair or scooter.” Ann attends the
public school, which provides an inclusive and open environment. Ann is a
good student, and with the aid of her motorized scooter, she is able to get
around the school and participate in some school activities, such as helping
to manage the school track team and playing an instrument in the band. Ann
has many friends and is well liked by her classmates. All of this is good, but
there is a problem: Ann never gets invited to anyone’s home for a play date or
a sleepover, or for general socializing, not because of personal discrimination
but because of exclusion by design in the homes of her classmates and friends.
Although her home is a model of accessibility, there are no sidewalks in her
neighborhood, and her school friends and extended family members do not
have homes able to easily and safely accommodate her use of a wheelchair.
Thus, Ann lives in a partitioned world of public inclusion at school and social
exclusion after school. Ann lives in a space of truncated social relationships,
and indirectly, her parents’ relationships are also hindered, as they find it
increasingly difficult to visit others who occupy exclusionary housing units.
The implications of these truncated relationship networks are isolating and
stigmatizing for everyone but perhaps more so for young school-age children
and teenagers, because reciprocal social networking is so important to a healthy
self-image and to their proper social development.

1.3 CELIA: AGE 74

Celia, a 74-year-old woman, until recently has been living independently in
her own home.? Celia had lived in the same home for 50 years, ever since she
was married to her now deceased husband. She had six children while living
in that house and has many cherished memories of the people and events that

* Id atyo1. 3 Id.
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filled the home with love and laughter over the years. Now, at age 74, Celia
has difficulty living in her home. Celia suffers from arthritis in her joints and
occasionally loses feeling in her right foot, causing minor interference with
keeping her balance. With her arthritis and her foot problem, she is no longer
able to navigate the five concrete steps that lead into and out of her home.
Inside of her home, she struggles with the layout of the house, which has all
three bedrooms and the only bathroom on the second floor. There is a 12-step
stairway between the main floor of the house and the second floor. On flat
surfaces she is fine and does not need, or use, either a walker or a wheelchair.
Doctors estimate that Celia has many years ahead of her and that she would be
able to live independently in her home for several more years if it were not for
the presence of so many stairs. Celia prefers to age in place, but she recently
had to sell her home and move 10 miles away to a senior living facility in a
nearby town because her town has none. This facility is easier to navigate, but
it removes her from a neighborhood populated with families and people of all
ages and places her in an environment where everyone is her age and older.
As was the case with her private residence, the neighborhood by the nursing
home has no sidewalks and no form of public transportation.

She misses looking out her window and watching the neighborhood chil-
dren play and seeing the new moms and dads proudly pushing carriages with
newborn babies along the sidewalk. She misses the joy of participating in front
yard neighborhood chatter and of the children coming around on Halloween
and singing carols at Christmas. The hardest thing to deal with is the realiza-
tion that in addition to having to leave her own home after so many years, she
is no longer able to visit the homes of her children, grandchildren, nephew,
sister, and friends, who all reside nearby but occupy houses that are not readily
accessible because of entry steps and internal stairways. Despite her lack of
need for a wheelchair or even a walker, Celia finds that almost every home that
she used to visit now represents a barrier to the normalcy of her prior pattern
of social interaction. Celia misses the opportunity to visit the homes of the
people she cares so much about and finds herself prematurely disconnected
from many of the important social networks that she had enjoyed over the
years.

1.4 TIFFANY: AGE 65

Tiffany is 65 years old and lives in a small city, on the third floor of a walk-up
apartment building. She no longer drives, and she uses a cane when she walks
because of an injury to her right leg. In recent years, going up and down the
stairway to her third-floor apartment has become increasingly difficult. As life
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in the city has changed over time, Tiffany has witnessed the increase in broken
sidewalks and the closing up of the downtown drug store, grocery store, and
two restaurants, which, in her younger days, were all located within a three-
block radius of her home. Tiffany finds it to be increasingly difficult to live
independently because of where she is located.

The nearest grocery store, drug store, and restaurant are located several
miles away in a suburban shopping center. The shopping center features a
new store that is fully accessible. Housing costs in the suburb are too high
for Tiffany to afford. The public transit system provides service between the
neighborhood of her home in the city and the suburban shopping center,
but the four-mile trip takes two hours and requires two transfers. Once in
the suburb, there are no sidewalks in the town because property owners do
not want to pay for them, and they worry about having to keep them free of
snow during the four months when snow is typically on the ground. Across a
six-lane highway from the shopping center is a hair salon and a movie theater,
but Tiffany has never had the courage to cross the busy road that slices through
the town on the way into the city. The grocery store, although fully accessible
and having won awards for its inclusive design, is still very difficult for Tiffany
to access and enjoy because it is poorly integrated into the surroundings that
she must navigate to get there in the first place. Similar difficulties arise when
Tiffany attempts to visit the city-based senior citizen’s center and when she
wishes to visit her local church; sidewalks are in disrepair, and crossing streets
is difficult because of traffic and because few intersections have safe crosswalks.
Even getting in and out of her home is difficult, because it is an apartment
in an older building that still has a difficult stairway to climb. The problem is
magnified during winter months, when very few of the sidewalks are properly
cleared of snow. Tiffany has found that neither city nor suburban living is
necessarily ideal for a person with low functional mobility and living without
an automobile.

Unfortunately, the experiences of Pauli, Ann, Celia, and Tiffany are not
unique. Their experiences are shared each day by millions of people repre-
senting almost 20 percent of American families, and their particular situations
simply illustrate the broader set of problems arising from the fact that func-
tional mobility levels vary among people.* They also illustrate the fact that
many communities are doing a less than ideal job of planning for inclusive
design. As indicated in these narratives, we see examples of communities

4 1Id.; Q1 Wang, U.S. DEP’'T oF CoM., REPORT No. CENSR-23, DISABILITY AND AMERI-
CAN FAMILIES: 2000, at 4 (2005), available at http:// www.census.gov/prod/2005pubs/censr-23.
pdf. See also LINDA L. NUSSBAUMER, INCLUSIVE DESIGN: A UNIVERSAL NEED 4-6 (2012).
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failing to provide adequate planning for accessible bus routes, neglecting the
building and repairing of sidewalks, making inadequate provision for senior
housing, and failing to make streets safe for easy crossing. In short, poor plan-
ning is leaving many of our communities inaccessible even as we declare more
and more rights to access.

Without good land use planning, people using walkers, wheelchairs, and
crutches, for example, or people dealing with debilitating arthritis as well as hip
and knee conditions may have difficulty navigating a home, a neighborhood,
or a community. Lack of sidewalks, barriers to entranceways, narrow hallways,
the presence of steps, and busy streets can all make mobility more difficult
and less safe. A key to making our communities safer and more inclusive is
in recognizing that mobility issues relate not only to the functional ability
of individuals but also to the design of the natural and built environments
in which they live. Good planning and zoning require careful evaluation of
demographic trends and available resources to address the needs of residents
with declining functional mobility and a desire to age in place. This calls
for comprehensive planning that looks at patterns of property development,
changes in local and regional demographics, and the connectivity of people
and places across the entire community.> As such, functional mobility issues
are ones that inherently involve choices regarding property development and
land use regulation. This means that accessibility is a land use issue as well as
a civil rights matter.

A problem confronting many communities, however, is that there is little
attention directed at planning for accessibility and aging in place. This is
because mobility impairment and inclusive design are not typically thought
of as planning and zoning issues. Instead, they are treated as a matter of civil
and constitutional rights. Although civil and constitutional rights are involved
in protecting people with disabilities from unlawful discrimination, there is
also a need to understand accessibility and aging in place as planning and
land use issues. Unfortunately, the disability rights literature is almost exclu-
sively framed by the concerns of civil rights law and the desire to eliminate

5 See PaILIP R. BERKE & EDWARD JoHN KaI1SER, URBAN LAND UsSE PLANNING (2000);
WiLriam H. Hup~uT 11, CHANGING METROPOLITAN AMERICA: PLANNING FOR A SuUS-
TAINABLE FUTURE (2008); JaAMES A. LAGRO JR., SITE ANALYSIS: LINKING PROGRAM AND
CONCEPT IN LAND PLANNING AND DESIGN (2001); PLANNING REFORM IN THE NEW
CENTURY (Daniel R. Mandelker ed., 2004); JOHN RATCLIFFE ET AL., URBAN PLANNING
AND REAL ESTATE DEVELOPMENT (3d ed. 2009); JEROME G. ROSE, LEGAL FOUNDATION
oF LAND UsSE PLANNING: TEXTBOOK/CASEBOOK AND MATERIALS ON PLANNING LaAw
(1979); ATLANTA REG’L CoMM'N, LIFELONG CoMMUNITIES: A REGIONAL GUIDE TO
GrOwTH AND LONGEVITY, EXECUTIVE SUMMARY, http://www.atlantaregional.com/File%
20Library/Aging/ag llc_regional _guide.pdf (last visited Dec. 2, 2013).


http://www.atlantaregional.com/File%20Library/Aging/ag_llc_regional_guide.pdf
http://www.atlantaregional.com/File%20Library/Aging/ag_llc_regional_guide.pdf
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discrimination on the basis of disability, in ways analogous to matters of race.®
This approach has facilitated a design process heavily driven by remedial
regulation of detailed construction guidelines and a case-by-case exercise in
“planning by litigation.” For example, regulations are passed requiring side-
walks to have curb cuts, and lawsuits are brought to make communities provide
those cuts, but little planning may go into determining the best locations for
sidewalk development as the community grows and changes over time.” Like-
wise, lawsuits are brought to establish the rights to an accessible sidewalk and
an accessible public bus system, but these rights to access may be of little value
to a resident living in a community with no plans for any sidewalks or public
buses.”

Planning for the dynamic and changing needs of our communities is impor-
tant. This includes planning for the needs of people with mobility impairment
and for those who desire to age in place. Planning should be by design and
with intention, not simply in response to litigation. Therefore, this book seeks
to explain the issues of mobility impairment and of aging in place in terms
of the way they might look through the lens of a property development and
zoning professional. In this regard, the undertaking is one of reclaiming an
active role for local and regional governments in the coordination of land
uses by making a case for intentional planning and zoning to address issues
of mobility impairment and aging in place. This is done by addressing these
issues in terms of a proper exercise of the police powers in advancing and
protecting the public health, safety, welfare, and morals. This is the traditional
legal foundation for local zoning and planning, and when properly exercised,
it can enhance the civil rights of people with disabilities because it produces a
more thoughtful, coherent, and inclusive approach to property development
and land use. Reclaiming a strong role for local and regional government
regulation under the police powers adds to our ability to successfully build
inclusive design communities; it does not subtract from a civil rights agenda
for people with disabilities.

A corollary to the need for more active and intentional planning is a need
to evaluate the coordination of land uses with reference to the public health,

6 See generally, e.g., PETER BLANCK ET AL., Disasirity Civit Riguts Law anp Poricy

(2004); LAURA ROTHSTEIN, DisaBiLiTy Law: Cases, MATERIALS, PROBLEMS (3d ed.
2002).

7 See Frame v. City of Arlington, 657 F.3d 215 (sth Cir. 2001). See also ROBERT A. KaGAN,
ADVERSARIAL LEGALISM: THE AMERICAN WAY OF LAw (2003). Kagan’s point is much
like my own in that he identifies a tendency for Americans to approach problems via litigation
rather than by planning.

8 See Midgett v. Tri-County Metro. Transp. Dist., 254 F.3d 846 (gth Cir. 2001).
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safety, welfare, and morals. This traditionally means looking at use and not at
how a property is owned (e.g., public vs. private ownership or individual vs. cor-
porate ownership) and not considering the particular identity or characteristics
of the user.9 Thus, the race and religion of a property user are not material,
nor is the question of if the property is owned by an individual, a partnership,
a corporation, or a not-for-profit organization. Moreover, it is important in the
planning process to distinguish the coordination of land use from the devel-
opment of guidelines for inclusive design. These are two different functions,
and as is explained in Chapter 4, inclusive design guidelines may be more
appropriately and effectively handled at a national level, while coordination
of land use and approval of property development may best be handled at
the state and local levels. Design guidelines are more akin to building codes
than to land use regulation, and in this book, references to local government
authority to control land use include the traditional concerns for regulating
not only use but lot area, height, bulk, density, appearance, and other mat-
ters typically covered by the police power. Consequently, planning for more
accessible communities involves a careful consideration of both design and
land use.

When we look at community planning from this perspective, the lack of
inclusive design in our residential neighborhoods becomes apparent. Many
single-family residential properties have barriers to safe and easy access and
navigation. This is problematic because residential uses make up a significant
portion of land uses in many communities. A reason for this lack of accessi-
bility is that federal disability law, while pervasive in its guidelines for public
buildings, places of public accommodation, and multifamily housing, has lit-
tle to say about private, single-family residential homes." The lack of strong
inclusive design standards for all residential properties perpetuates problems
of low accessibility for many residents and weakens the sustainability of our
neighborhoods because it hinders the opportunities for social interaction and
participation.

One problem to address in planning with respect to residential uses is that
the legal system frames the discourse of accessibility to residential housing in
terms of a dichotomy between the private and public spheres, with the home
understood as private space — a space of intimate relationships, a space easily

9 FGL & L Prop. Corp. v. City of Rye, 66 N.Y.2d 111 (1985); Vill. of Euclid v. Ambler Realty
Co., 272 U.S. 365 (1926); Mugler v. Kansas, 123 U.S. 623, 667-668 (1887). See JuLIAN CONRAD
JUERGENSMEYER & THOMAS E. ROBERTS, LAND USE PLANNING AND DEVELOPMENT
REGULATION LAw 1-5 (3d ed. 2007); DANIEL R. MANDELKER, LAND USE LAw § 1.04 (5th
ed. 2003).

See Malloy, supra note 1. See also infra Chapter 3.
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hidden from public view, and a space carrying high expectations of privacy.”
The concern for protecting privacy in the home, however, is not a sound
basis for treating privately funded housing as devoid of a legitimate public
interest. Although the home may be understood as a private space, where the
occupants enjoy the legal expectations of privacy, a right to exclude, and a
right of association, the housing structure itself, as a physical place, is in some
respects a quasi-public place because it is an integrated part of the broader built
environment and imposes itself on the community in ways that are physical,
environmental, and aesthetic. Therefore, it is important not to conflate the
two ideas (house and home), because they are not one and the same, and
failure to keep this in mind hinders one’s ability to understand the difference
between a concern for privacy in the home and accessibility of the house.
Distinguishing private, single-family residential homes from other proper-
ties in terms of requirements for accessible design is not based on a concern for
the public health, safety, welfare, and morals, because such a concern would
seemingly seek to make all properties safe and easy to navigate. A distinction
based on how a property is owned, as a public building or a place of public
accommodation rather than a single-family residence, for instance, has little
intrinsic relationship to the question of safety and ease of use in design. As an
integrated part of a “complete community,” all buildings, including single-
family residential homes, should be safe and easy to enter and navigate. The
legal distinctions made with respect to regulation of accessibility in single-
family residential housing relative to other types of uses are political. They are
political distinctions that have something to do with striking a compromise
between competing interest groups: disability rights advocates and residential
housing interests. Whereas disability rights advocates look to the federal gov-
ernment to impose regulations for greater access on local communities, real
estate professionals worry about the impact of added design and construction
costs on housing affordability and about the potential for local voter pushback
if residential homeowners have to spend their own resources to upgrade or
retrofit current residential housing to achieve greater levels of accessibility.”

" See generally LorNA Fox, CONCEPTUALIZING HOME: THEORIES, LAw AND POLICIES
(2007). In this book, Dr. Fox suggests that the idea of home has evolved in social meaning
but that, in many ways, law has had difficulty in distinguishing the idea of “home” from the
physical structure of the house. Id. Lorna Fox O’MaHONY ET AL., THE IDEA OF HOME
IN LAW: DISPLACEMENT AND D1sP0osSESSION (Lorna Fox O'Mahony & James A. Sweeney
eds., 2010).

For every 1 percent increase in the cost of housing, roughly 1 million people are cut out of
the market for homeownership, according to the National Association of Home Builders, and
many consumers may not see the need for pervasive inclusive design guidelines as long as
they perceive it as related to only 1 percent of the population. In speaking on this topic to
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Another way of understanding the relative hands-off approach to regulat-
ing single-family residential homes is from a market perspective. From this
perspective, one might suggest that federal disability law functionally treats
single-family residential housing like other private consumption goods, pre-
suming that individuals are empowered by market forces to bargain for socially
optimal housing outcomes. This assumption would be consistent with Adam
Smith’s notion of the “invisible hand,” which assumes that self-interested indi-
viduals will make choices that advance the public interest even though it is no
part of their original intention.” This means that there is a presumed invari-
ance between public and private marginal costs and marginal benefits." If this
is true, we do not need regulatory guidelines for accessible housing because
private individuals dealing with private home builders will bargain for the opti-
mal social outcome in housing design. The problem is that we know that this
assumption is not true. We know that such things as transactions costs, wealth
effects, the tragedy of the commons, asymmetrical information, poorly defined
property rights, and cognitive assessment problems create variance between
the pursuit of individual self-interest and optimal social outcomes.” It is not
clear, therefore, that the actual outcome of market bargaining with respect to
housing design produces socially optimal results in terms of accessibility and
the public health, safety, welfare, and morals.

In addition to being consistent with a market-based presumption about the
power of self-interested individuals to effectively coordinate inclusive design
standards and land uses on their own, the distinctions that have been made
between public and private places in the current law of inclusive design are
consistent with a civil rights approach to disability. In civil rights law, we

various groups, the pushback as to residential housing is surprisingly negative. There tends
to be a negative response directed at keeping government out of one’s private space and
avoiding yet further costs imposed by government regulations. Households Priced Out by
Higher House Prices and Interest Rates, Nat'l Ass'n of Home Builders, www.nahb.org/generic.
aspx?genericContentlD=40372 (last visited Sept. 23, 2013); see also AFFORDABLE HOUSING
AND PUBLIC-PRIVATE PARTNERSHIPS 215 (Nestor M. Davidson and Robin Paul Malloy eds.,
2009).

3 RoBIN PAuL MALLOY, LAW AND MARKET ECONOMY: REINTERPRETING THE VALUES OF
Law aND EcoNoMICS go (2000); ROBIN PauL MALLOY, LAw IN A MARKET CONTEXT:
AN INTRODUCTION TO MARKET CONCEPTS IN LEGAL REASONING 27-30 (2004); Robin
Paul Malloy, Adam Smith in the Courts of the United States, 56 Loy. L. REV. 33 (2010); Robin
Paul Malloy, Mortgage Market Reform and the Fallacy of Self-Correcting Markets, 30 PACE L.
REV. 79 (2009).

4 See sources cited supra note 13.

5 See ROBERT COOTER & THOMAS ULEN, LAw AND EcoNomics (3d ed. 2000); RICHARD
A. PosNER, EcoNomic ANALYsIS OF LAw (7th ed. 2007); Oz Sny, Tue EcoNomics
OF NETWORK INDUSTRIES (2001); MALLOY, LAW AND MARKET ECONOMY, supra note 13;
MaLLoOY, LAW IN A MARKET CONTEXT, supra note 13.
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have traditionally focused on access and diversification of public spaces and
services as well as on those private places that serve the public as part of
interstate commerce (i.e., locations that amount to being places of public
accommodation).' We have also tended to treat private places, such as a
person’s home, and private clubs and organizations as different from public
places and public organizations.'” Counterpoints to requiring integration,
diversity, and inclusion have been concerns for protecting an individual’s right
to privacy and to freedom of association.”® Thus, one may not be legally able to
exclude a person of a particular race from entering the public library or a local
restaurant, but it may be perfectly legal to exclude that same person from your
private home." Similar logic supports detailed construction design guidelines
for public places while exempting private homes. The difference in treatment
between public and private places is misplaced, however, because making a
physical place safe and easy to navigate for all invited guests is a totally separate
matter from the exercise of one’s legal right to exclude particular individuals
from a private place. The design preferences of homeowners are not equivalent
to the rights of exclusion that they enjoy as a consequence of owning an interest
in property,* and to the extent that certain design preferences are counter to
the public health, safety, welfare, and morals, they can be regulated pursuant
to the police power.

A civil rights approach to inclusive design focuses on equality of access; a
land use planning approach focuses on protecting the public health, safety,
welfare, and morals. The buildings and structures that make up the built
environment do not have rights to privacy, association, or exclusion; people
have such rights. Although people have legally recognizable rights to exclude
and to expectations of privacy and association, safe and inclusive designs in no

16 See Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264 (1981); Vill. of Arlington
Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977); Nat'l League of Cities v. Usery, 426
U.S. 833 (1976); U.S. v. Stanley, 109 U.S. 3 (1883). Juergensmeyer & Roberts, Land Use, at
427-433; Mandelker, Land Use Law §§ 5.11—5.17.

17 See Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000); Roberts v. U.S. Jaycees, 468 U.S. 6og
(1984); Stanley, 109 U.S. 3. Juergensmeyer & Roberts, Land Use, at 467—477; Mandelker, Land
Use Law § 8.31.

18 See City of Monterey v. Del Monte Dunes, 526 U.S. 687 (1999); Moore v. E. Cleveland, 431
U.S. 494 (1977); U.S. v. Cnty. of Allegheny, 322 U.S. 174 (1944); Stanley, 109 U.S. 3.

9 See Boy Scouts of Am., 530 U.S. 640; Brown v. Bd. of Educ., 347 U.S. 483 (1954); Stanley,
109 U.S. 3. See also Rebecca J. Schwartz, Comment, Public Gated Residential Communities:
The Rosemont, Illinois, Approach and Its Constitutional Implications, 29 URBAN LAw 123, 124
(1997); Lior Jacob Strahilevitz, Information Asymmetries and the Rights to Exclude, 104 M1CH.
L. REv. 1835 (2000).

2 See Nollan v. Cal. Coastal Comm’n, 483 U.S. 825 (1987); Thomas W. Merrill, Property and
the Right to Exclude, 77 NEB. L. REV. 730, 740—753 (1998); Strahilevitz, supra note 19.
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way affect the right of homeowners to include or exclude people from their
homes based on race or any other associational preferences. Consequently, it
is important to distinguish the individual rights that we are seeking to protect
from the ownership and use of structures, which impact the navigability of the
built environment. A more modern and inclusive approach to planning and
zoning should allow us to focus on health and safety issues without having
to deal with detailed regulatory distinctions for classifying structures as public
places, as places of public accommodation, or as private residences. The real
focus should be on making the complete and integrated community safe and
easy to navigate without regard to the public or private nature of property
ownership.

The responsibility of planning for accessible communities ought to rest,
to a large extent, with local and regional government rather than with the
federal government. Coordinating land uses and promoting the public health,
safety, welfare, and morals have long been the province of local government
acting pursuant to the police powers. To date, however, many local zoning
and planning professionals have failed to fully appreciate the extent to which
accessibility relates to their authority to regulate land uses. Similarly, many
disability rights advocates have failed to understand the positive contribution
that property development and land use professionals can offer to the process of
making our communities more accessible. Too frequently, issues of inclusion
and accessibility are presented to local governments as matters to be addressed
by building design guidelines developed pursuant to federal disability law
rather than as matters for local government planning. The truth is that effective
planning for accessibility and aging in place requires appropriate input from
a variety of professionals, including those responsible for local government
regulation of property development and land use.

The traditional emphasis on local land use planning and regulation, how-
ever, has given way in recent years to a growing trend in favor of regional
and national planning.” Examples of this trend include federal regulations
pursuant to the Clean Water Act, Clean Air Act, and Migratory Bird Act

21 See BR1AN W. BLAESSER & ALAN C. WEINSTEIN, FEDERAL LAND Usk Law & LiTiGa-
TION § 1:1, at 6 (2007); WiLL1aM H. HupNuT, I1I, CHANGING METROPOLITAN AMERICA:
PLANNING FOR A SUSTAINABLE FUTURE (2008) (but the fact that purely local approaches
are no longer practicable does not mean that everything should be regulated by the federal
government). See also John R. Nolan, Champions of Change: Reinventing Democracy through
Land Law Reform, 30 HArRV. ENVTL. L. REV. 1, 45 (2000); Ashira Pelman Ostrow, Land Law
Federalism, 61 EMORY L. ]. 1397 (2012); Ashira Pelman Ostrow, Process Preemption in Federal
Sitting Regimes, 48 HARv. ]. LEGIS. 289 (20m).
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and regulations related to wetlands protection and the management of coastal
lands.” This trend recognizes that many localized land uses have implications
that extend beyond the property line and the jurisdictional boundary of the
location of the use. For instance, certain uses can impact traffic, air quality,
water quality, and noise levels well beyond the jurisdiction of one local gov-
ernment. In many cases, the justification for a national approach is that the
cumulative effects of disaggregated local decision making can lead to extensive
spillover effects and to numerous negative externalities across jurisdictional
boundaries.”> Another justification, offered in Chapter 4, is less focused on
the spillover effects and more concerned with advancing a positive economic
environment for communities to grow as dynamic “network enterprises,” com-
peting for residents and for businesses on the basis of providing a particular
“quality of life.” When understood as a “network enterprise,” national inclu-
sive design standards for accessibility make sense, just as national standards for
cell phone protocols do. At the same time, local and state coordination of land
use may continue to best reflect important differences among communities in
a diverse and democratic system of governance.

The coordination of land uses among communities might occur in several
ways and typically focuses on establishing compatibility measures and perfor-
mance standards that facilitate desirable outcomes across jurisdictional lines.
One way of doing this is by requiring consistency in planning among differ-
ent levels of local government.”> This might include having local planning
and zoning legislation reviewed by regional and state authorities for consis-
tency with state objectives and for evaluation of spillover effects that might
be detrimental to surrounding properties located within the legal boundaries
of other local governments. Another way of achieving compatibility and stan-
dardization is by having planning take place at the national level rather than
at the local or state level. To a large extent, the Americans with Disability Act
(ADA) has worked to establish uniform national standards with respect to the
protection of people with disabilities, and pursuant thereto, detailed national

2 Migratory Bird Treaty Act, 16 U.S.C. § 703—712 (2006); Clean Water Act, Pub. L. No. 95-217,
g1 Stat. 1566 (1977) (codified as amended at 33 U.S.C. § 1251 et seq. (2000)); Clean Air Act, 42
U.S.C. § 7401 et seq. (2000); 33 C.F.R. § 323.1 et seq. (2013); 40 C.F.R. § 25.1 (2013); 40 C.F*.R.
§ 124.1 et seq. (2005).

3 See CoOTER & ULEN, supra note 15, at 40-42; MALLOY, LAW AND MARKET EcoNowmy,
supra note 13, at g7; MALLOY, LAW IN A MARKET CONTEXT, supra note 13, at 117; POSNER,
supra note 15, at 158-160; SHY, supra note 15, at 3.

> See SHY, supra note 15. See also infra Chapter 4.

3 U.S. Dep’t of Commerce, Standard City Planning Enabling Act § 3 (1928). See also Bd. of
Cnty. Comm’rs of Brevard Cnty. v. Snyder, 627 So. 2d 469 (Fla. 1993).
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26

guidelines on accessible design and construction have been promulgated.
Following the lead of the national government, many states have adopted
similar approaches to disability legislation.*”

Developing these national standards provides people with an expectation
that they will receive similar treatment in every state, and it can facilitate
interstate activity based on providing a set of predictable, compatible, and
standardized guidelines for building design. This eliminates competition on
the cost of accessible construction because all developers face the same guide-
lines, and it enhances mobility because people can more freely relocate to
new communities knowing that accessibility design standards are the same in
all states.

Even with national standards for prevention of discrimination and for reg-
ulating details of building design, it is still important for local government to
coordinate property development and land uses pursuant to the police power
because local governments are closest to the land and the community in ques-
tion. Local governments understand the local geography and circumstances,
and they are more likely to be aware of the concerns of local residents. Local
land use regulation can also generate local stakeholder support for the values
and goals underlying particular efforts at coordinating land use, such as efforts
directed at advancing inclusive and accessible design to address the needs of
people aging in place as well as the needs of people with mobility impair-
ment. At the same time, the federal government has no inherent expertise and
enjoys no significant economies of scale in planning for the best locations for
particular land uses within a local community, even if it has such advantages
in establishing civil rights guidelines and in setting uniform national design
standards for such construction features as doorways and bathrooms.

Modern communities have many planning needs, and it is important to
think in terms of planning for mobility in the broader context of addressing

20 Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (codified as amended
at 42 U.S.C. § 12131 et seq. (2000)); 28 C.F.R. pt. 35.151 (2011); 28 C.F.R. pts. 36.401—36.406
(2011)); 36 C.F.R. Architectural Barriers Act § 1191, amended by Accessibility Guidelines; Out-
door Developed Areas, 78 Fed. Reg. 59,476 (Sept. 26, 2013) (to be codified at 36 C.F.R. § 1191).
See also U.S. Dep’t oF Housing & UrBaN Dev. & U.S. DEP’'T OF JUSTICE, ACCES-
SIBILITY (DESIGN AND CONSTRUCTION) REQUIREMENTS FOR COVERED MULTIFAMILY
DWELLINGS UNDER THE FAIR HOUSING AcT (2013); U.S. DEP’T OF JUSTICE, 2010 ADA
STANDARDS FOR ACCESSIBLE DESIGN (2010), available at www.ada.gov/2010ADAstandards_
index.htm; MARCELA ABADI RHOADS, THE ADA CoMPANION GUIDE: UNDERSTANDING
THE AMERICANS WITH DISABILITIES ACT ACCESSIBILITY GUIDELINES (ADAAG AND
THE ARCHITECTURAL BARRIERS ACT (ABA)) (2010).

*7 See, e.g., AR1Z. REV. STAT. ANN. § 41-1401 et seq. (2010); CAL. CODE. REGS. tit. 24 § 5-101
et seq. (zo11); MD. CODE ANN., STATE GOV'T § 20-601 et seq. (West 2013); Mp. CODE
ANN., HEALTH-GEN § 7-101 et seq. (2009); N.Y. ExEc. Law § 290 et seq. (McKinney 2013).


http://www.ada.gov/2010ADAstandards_index.htm;
http://www.ada.gov/2010ADAstandards_index.htm;
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a wide range of other needs, such as those related to housing affordability,
poverty, sustainability, education, transportation, health care, and financial
stability. In this context, there must be an understanding of local and regional
input into the planning and zoning process under state law as well as an
appreciation of a federal role in advancing the rights of people with disabilities.

Modern property development and land use regulations should be compre-
hensive in nature and informed by investigation, fact finding, and a combina-
tion of expert and community-based input. This means that planning must be
done for “complete communities” and that a silo mentality of building inclu-
sive design structures without regard to the connectivity of these structures to
the broader community is insufficient. Making an individual house safe and
easy to navigate for a person of low functional mobility, for example, does
little to improve her quality of life in the community when barriers to safe
and easy navigation exist everywhere outside of her home and if she lacks easy
access to health care or other goods and services. Understanding this fact and
planning for the proper integration of land uses and services across the built
environment are traditional functions of local land use and zoning profession-
als, even if construction design guidelines are standardized at a national level.
Moreover, setting detailed guidelines for building construction is not the same
thing as planning for the needs of a community and coordinating its land uses
to achieve desired outcomes.

A first step in developing better planning for accessibility and aging in place
involves thinking of mobility impairment and inclusive design as land use
issues. Thinking of ADA accessibility requirements in terms of local zoning and
land use regulation should not be difficult. The ADA and related legislation
already divide property into different categories of “use,” and these categories in
turn trigger different requirements and standards for accessibility. For example,
under these federal regulations, there are properties identified as public places,
places of public accommodation, multifamily residential, and single-family
residential *® Each of these categories is defined not only in terms of the
purpose of a structure that might be located on a property but also in terms
of how the place and space are used. It is the “use” of the property as a
public place, or as a place of public accommodation, that is important in
determining the construction design guidelines for accessibility. This focus
on use is central to land use planning and zoning, and the coordination of
uses within a community is traditionally a function of local government.

3 Properties identified as public places, places of public accommodation, multifamily residential,
and single-family residential. “Places of Public Accommodation,” Americans with Disabilities
Act of 1990, 42 U.S.C. § 12181(7) (2000).
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Local governments have long regulated property development based on dif-
ferent types of use categories, such as residential, retail, light industrial, indus-
trial, and recreational.*® Consequently, local governments are fully equipped
to effectively understand the use categories of federal disabilities law. Fur-
thermore, inasmuch as accessibility and aging in place are facilitated by good
coordination of land uses, it is important to develop an understanding of the
role of local government in advancing inclusive design as part of protecting the
public health, safety, welfare, and morals. The current literature on disability
law and policy, however, provides very little focus on issues of zoning and land
use regulation. Instead, the literature is dominated by civil rights and consti-
tutional law concerns. Although this literature and focus are important, they
do not fully address the issues that must be confronted by property developers
and land use regulators concerned with inclusion and accessibility. In part,
the lack of a land use focus in the disability law literature might be attributed
to the fact that contemporary approaches to disability law and policy are strate-
gically framed with reference to race discrimination. This framing avoids a
direct consideration of the land use issues involved in developing inclusive
design communities. In fact, the current approach to disability law obscures
the inherent link between accessibility, zoning, and land use planning. Per-
haps this has been an oversight in the literature, or perhaps it reflects a desire
to require mandated design requirements outside of a consideration of the
police powers of local governments and to avoid potential challenges from
property rights advocates opposing overly aggressive and potentially expensive
regulation.

As to property rights advocates, they have been fairly aggressive about try-
ing to limit the extent to which government can regulate land use, and they
may interpret the extensive regulatory requirements for accessibility as over-
reaching, and in some cases as unnecessarily costly to property owners.>

29 Standard State Zoning Enabling Act (SZEA) U.S. Dep’t of Commerce (1926); Euclid, 272 U.S.
365; JuLiaN C. JUERGENSMEYER & THOMAS E. ROBERTS, LAND USE PLANNING AND
DEVELOPMENT REGULATION LAW §§ 4:1—4:2 (3d ed. 2013). See generally ]. BERRY CULLING-
wORTH, THE PoLiTiCAL CULTURE OF PLANNING: AMERICAN LAND USE PLANNING IN
CoMPARATIVE PERSPECTIVE, Chapter 2 (1993); ZONING AND THE AMERICAN DREAM:
Promises StirL To KeEP (Charles M. Haar & Jarold S. Kayden eds., 1989). Mandelker,
Land Use Law, §§ 5.01-5.86.

3% See Koontz v. St. John'’s River Water Mgmt. Dist., 570 U.S. __, 133 S. Ct. 2586 (2013); MALLOY,
Law IN A MARKET CONTEXT, supra note 13, at 17; POSNER, supra note 15, at 31-88; Echev-
erria and Hansen-Young, The Track Record on Takings Legislation: Lessons from Democracy’s
Laboratories, 28 STAN. ENVTL. L. J. 439, 444-445 (2009); Mark C. Weber, Unreasonable
Accommodation and Due Hardship, 62 FLa. L. REV. 1119 (2010). See also Juergensmeyer &
Roberts, Land Use, at 426.
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For example, when the law requires buildings to have a zero-step entryway,
wheelchair-accessible bathrooms, wider hallways, and elevators to accommo-
date a person with low functional mobility, it imposes costs on property owners
and limits their development and design choices.> Property rights advocates
may assert that government lacks, or ought to lack, the authority to regulate
land use in such a way or to such an extent. Such assertions, as is explained
later in this book, are unlikely to be deemed meritorious by anyone who has
an informed understanding of the law relevant to land use regulation. Just
the same, the strength of the claims to accessibility and inclusion are made
stronger by addressing underlying land use questions rather than avoiding
them — and the opportunity for good zoning and planning is enhanced when
local governments are involved in the process. This is because local land
use regulation offers a process for considering a variety of present and future
community needs in the context of comprehensive planning, and compre-
hensive planning can account for the integrated nature of communities while
addressing the strategic deployment of scarce resources.

As this introduction indicates, mobility impairment and aging in place are
complex issues confronting many communities. They are issues that raise
concerns at the interface of disability law and land use regulation. They are
shaped by physical, medical, and cultural factors, and they put competing
values in tension. Developing successtul responses to the challenges raised by
mobility impairment and aging in place will require local zoning and land
use professionals to be active participants in shaping policy and in developing
appropriate regulations. These challenges, although great, are not beyond
the ability and expertise of local zoning and planning professionals; local
zoning and land use professionals have been addressing similar challenges
for years. They have confronted similar challenges in dealing with the tension
between a number of deeply held and competing values. For example, the First
Amendment protects such things as the right to operate adult entertainment
venues, but planners can regulate the location as well as the intensity and
density of such operations.?* Similarly, the First Amendment protects the
freedom of religion, but local land use regulators can set site development
guidelines and control certain types of auxiliary activities connected with the
primary religious use.3? Local planning and zoning regulations frequently deal

3t See 42 U.S.C. § 12131; 28 C.F.R. § 35.151 (2005) amended (2011).

3> City of Renton v. Playtime Theatres Inc., 475 U.S. 41 (1986); Young v. Am. Mini Theatres,
Inc., 427 U.S. 50 (1976); Northend Cinema, Inc. v. City of Seattle, 585 P.2d 1153 (Wash. 1978).

33 St. John’s United Church of Christ v. City of Chicago, 502 F.3d 616 (7th Cir. 2007); Glenside
Ctr., Inc. v. Abington Twp. Zoning Hearing Bd., 973 A.D.2d 10 (Pa. Commw. Ct. 2009);
Greater Bible Way Temple of Jackson v. City of Jackson, 733 N.W.2d 734 (Mich. 2007).
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with freedom of expression by controlling signs and aesthetics,?* and the rights
of association frequently create tension with efforts to zone certain properties
for single-family use.?> The fact that we have a number of deeply held values
that frequently come into tension, and that the world is dynamic and ever
changing, is exactly why we need planning. We need to plan for change — for
demographic, social, political, economic, and cultural change - so that our
communities remain vibrant and sustainable over time. Defining, clarifying,
and articulating rights is one thing; planning and zoning to effectuate those
rights in the design of the built environment is another. Thinking about
planning, zoning, and the way in which we effectuate inclusion by design is
what this book is all about.

This book does not present a detailed guide to compliance with the Ameri-
cans with Disability Act or to the requirements for developing building codes
for compliance with universal design standards. This book challenges us to
rethink the legal frame used to address the issue of inclusion in the way that
we develop property and regulate land use. Building better and more inclusive
communities is going to require cooperation among local land use regulators
and advocates for disability rights, and effective cooperation is more likely
when efforts are made to address and reconcile the concerns of inclusive
design with the underlying law of zoning and land use regulation.

At this point, it is probably useful to clarify some simple vocabulary that will
be used in addressing the overall focus of the book. The definitions offered are
meant to be simple and guided by common sense rather than being grounded
in any sort of technical, medical, or scientific literature. These definitions are
also offered in full recognition of the fact that the discourse of disability is itself
somewhat unsettled as to the best or most appropriate term to describe certain
conditions or relationships. It is also understood that there are many types of
disability, even though this book really only addresses mobility impairment.
Likewise, mobility impairment is itself complicated, as it may be related to low
functionality in alimb or to visual or hearing impairments that make navigating
the built environment more difficult. Setting aside these complications, this

34 Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981); Metromedia, Inc. v. City of San
Diego, 453 U.S. 490 (1981); Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y.,
447 U.S. 557 (1980); Juergensmeyer & Roberts, Land Use, at 445-50.

35 Hollenbaugh v. Carnegie Free Library, 439 U.S. 1052 (1978); Moore v. City of East Cleveland,
431 U.S. 494 (1977), overruled by Samson v. City of Bainbridge Island, 683 F.Supp.2d 1164
(D.Wash. 2010); Village of Belle Terre v. Boraas, 416 U.S. 1 (1974); Doe v. City of Butler, Pa.,
892 F.2d 315 (3d Cir. 1989); Borough of Glassboro v. Vallorosi, 568 A.2d 888 (N.]. 1990); City
of Santa Barbara v. Adamson, 610 P.2d 436 (Cal. 1980).
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book focuses on particular aspects of mobility impairment that seem the most
illustrative of issues confronting local community planners.

To begin with, references to various levels of functional mobility are made
throughout the book. At one end of the spectrum are people with marginal
functional mobility, and by this is meant people who are restricted to bed
or who are unable to move with the aid of normal assistive devices without
the added intervention of human assistance and supervision. Moving up the
functional mobility scale, low functional mobility, also referred to as mobility
impairment, means that a person has a “condition that substantially limits one
or more basic physical activities such as walking, climbing stairs, reaching,
lifting, or carrying.”3® This can include people using such assistive devices as
wheelchairs, walkers, canes, and crutches, and it may result from a variety of
causes, such as old age, illness, arthritis, injury, cerebral palsy, muscular dys-
trophy, amputation, and other surgeries as hip or knee replacement. Average
functional mobility is just what the term indicates: a range of mobility that
is average across a given multigenerational population. High-level functional
mobility refers to those people who have better than average mobility — we
can think of runners, skiers, athletes, rock climbers, and other such people as
representative of this level of functionality.

From a zoning and planning perspective, we need to have places that are
safe and healthy for all of the people living in our community, even as we
acknowledge that functional mobility varies across a given population. This
requires that our communities be safe and easy to navigate as people age in
place, and this means that our communities must be designed to meet multiple
intergenerational mobility needs to make them sustainable in terms of sup-
porting a lifelong and meaningful opportunity for participation in community
life by all residents. Residents should not need to prematurely or involuntarily

30 Qi Wang, U.S. Dep't of Com., Report No. CENSR-23, Disability and American Fami-
lies: 2000 (2005), available at www.census.gov/prod/2oospubs/censr-23.pdf. This definition
referred to “substantial” limitations and did not include lesser physical limitations, so the
number could be higher. As to the definition of disability more generally, the following
sources address the somewhat unsettled terminology. Community and Culture: Frequently
Asked Questions, NAT'L Ass’N oF THE DEAF, www.nad.org/issues/american-sign-language/
community-and-culture-faq (last visited Sept. 17, 2013); John Folkins, The Language Used
to Describe Individuals with Disabilities, AM. SPEECH-LANGUAGE-HEARING Ass’N (Dec.
1992), www.asha.org/publications/journals/submissions/person_first.htm; Scott Rains, What Is
Universal or Inclusive Design, ASHOkA CHANGEMAKERS (June 4, 2009), www.changemakers.
com/groups/design-disabilities-group/discussion-7; Katie Snow, People First Language, www.
disabilityisnatural.com/ images/PDF/pflog.pdf (last visited Sept. 17, 2013); C. Edwin Vaughan,
People-First Language: An Unholy Crusade, BRATLLE MONITOR (March 2009), available at
http://nfb.org/Images/nfb/Publications/bm/bmog/bmogoz/bmogo3og.htm.


http://www.census.gov/prod/2005pubs/censr-23.pdf
http://www.nad.org/issues/american-sign-language/community-and-culture-faq
http://www.nad.org/issues/american-sign-language/community-and-culture-faq
http://www.asha.org/publications/journals/submissions/person_first.htm;
http://www.changemakers.com/groups/design-disabilities-group/discussion-7;
http://www.changemakers.com/groups/design-disabilities-group/discussion-7;
http://www.disabilityisnatural.com/
http://www.disabilityisnatural.com/
http://nfb.org/Images/nfb/Publications/bm/bm09/bm0903/bm090309.htm
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relocate to another community simply as a result of the normal aging pro-
cess or as a consequence of declining mobility. Our communities should be
planned to provide meaningful pathways and networks to navigability for as
many people as possible.

In examining the planning implications of mobility impairment, and its
relationship to the aging process, it must be understood that low functional
mobility is a physical condition, the meaning and consequences of which are
shaped and influenced by the natural and built environments. As to the natu-
ral environment, it is easy to appreciate the differences in functional mobility
among people. Some people can easily cross rocky paths, climb mountains,
wade across river rapids, and traverse rough and varied terrain; others cannot.
The built environment, unlike the natural environment, expresses the power
of humans to shape their surroundings. This power is not unlimited, however,
as buildings, highways, and other human interventions all must correspond
in one way or another to the natural geography, typography, and weather
conditions of the area. For example, homes built in the city of New Orleans
must be elevated from the ground because much of the city is below sea
level. Local conditions drive building requirements, and the building require-
ments make it more difficult to design appropriately ramped entranceways to
some structures.?” Thinking about the influence of local conditions on the

37 On a trip that I made to New Orleans from June 7 to 9, 2006, with Professor James Charles
Smith, we interviewed people concerning housing issues and people with disabilities. We
discussed emergency relief efforts with several leaders of nonprofit organizations dealing with
recovery from Hurricanes Katrina and Rita in New Orleans. The groups we talked with during
this period included the Advocacy Center of New Orleans, Catholic Charities, the Greater
New Orleans Fair Housing Action Center, the New Orleans Housing Resource Center, the
New Orleans Neighborhood Development Collaborative, and the Housing Authority of New
Orleans (contact information on file with author). The people with whom we spoke identified
a key problem area as one of dealing with people with disabilities. The city was unprepared for
the disaster, and all the more so in terms of the needs of people with disabilities. In addition,
accessible buildings and housing with inclusive design features were difficult or impossible
to find. Working to address the needs of persons with mobility impairment took added time,
relative to that spent on people without disabilities, and caused greater delay and frustration
for all involved. This view on lack of accessibility and the problems confronted by people with
disabilities is also echoed in some of the responses to surveys done of 24 organizations operating
in Louisiana and Mississippi. The author was given access to a portion of the survey data used
as part of a study by the Burton Blatt Institute of Syracuse University done in conjunction with
a report for the Department of Labor titled Contributions of Disability Program Navigators
to Emergency Response and Economic Recovery of People with Disabilities, Post—-Hurricane
Katrina: Findings and Recommendations (the author contributed housing-related questions to
the broad-based survey) (information on file with author). Approximately 25 percent of Katrina
evacuees were people with disabilities, but only between 1 and 2 percent from Louisiana and
Mississippi were provided with accessible Federal Emergency Management Agency (FEMA)
trailers for housing, and this led to a lawsuit and a settlement agreement where FEMA
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accessibility of the built environment takes planning, and planning involves
something more than identifying a civil right to access. Similarly, constraints
imposed by technology and other scarce resources limit our ability to fully
free ourselves from some of the mobility-based advantages and disadvantages
that nature imposes. Nonetheless, good zoning and planning can facilitate
design and construction that enhance the safety and ease of navigation for
many people in a given community.

As we think about the need to ensure a safe and inclusive environment
for people to live, work, and play, it is also important to recognize that func-
tional mobility can vary over a lifetime and that diminishing levels of mobility
impact people of all ages, races, religions, and ethnicities.* Fortunately, many
issues of functional mobility can be addressed through technology and design;
functional mobility is not an immutable characteristic, and the goal of good
zoning and planning ought to be to advance the public health, safety, welfare,
and morals. This includes working for inclusive design standards in property
development.

To put the problem of mobility into perspective, consider that the traditional
view on mobility impairment is that it affects about 1 percent of the population

undertook to make its trailers accessible to the people assigned to them. See Susan Finch,
U.S. Judge OKs Accord on Trailers for Disabled: Toll-Free Lines to Help FEMA Reach Out,
NEw ORLEANS TIMES PICAYUNE, Sept. 27, 2000, at METRO; Court Settlement: FEMA
Provides Accessible Trailers for Katrina and Rita Victims (Sept. 26, 20006), http://sci.rutgers.
edu/forum/showthread.php?t=70349. See generally Debra Lyn Bassett, Place, Disasters, and
Disability, in Law AND RECOVERY FROM D1sasTER: HURRICANE KATRINA 51 (Robin Paul
Malloy ed. 2009) [hereinafter LAW AND RECOVERY FROM DISASTER]; Janet E. Lord et al.,
Natural Disasters and Persons with Disabilities, in LAW AND RECOVERY FROM DISASTER, at
71. One person with whom we spoke in New Orleans, “Charlie,” explained his own personal
experience of evacuating to housing that was inaccessible, where kitchen appliances could
not be reached and the bathrooms could not be used because he could not access them in his
wheelchair. Interview with “Charlie,” in New Orleans, La. (June §, 2006). One year later, he
was still waiting for accessible and affordable housing back in New Orleans. Id. In enhancing
our ability to be better prepared for emergencies and to build more inclusive housing, we
must work to assist all segments of the community and to make housing both physically and
financially accessible. See generally Jonathan P. Hooks & Trisha B. Miller, The Continuing
Storm: How Disaster Recovery Excludes Those Most in Need, 43 CAL. W. L. REV. 21 (2000).
See Andrew J. Houtenville, 2004 Disability Status Reports: United States, EMP’T AND Dis-
ABILITY INST. COLLECTION, Oct. 2005, available at www.digitalcommons.ilr.cornell.edu/
edicollect/180; H. STEPHEN KAYE ET AL., U.S. DEP'T OF EDUC., DISABILITY STATIS-
T1cs CTR., REPORT No. 14, MoBILITY DEVICE USE IN THE UNITED STATES 7 (2000),
available at http://dsc.ucsf.edu/pub_listing.php; H. STEPHEN KAYE ET AL., U.S. DEP'T OF
Epuc., DisaBirity StaTistics CTR., ABSTRACT NO. 23, WHEELCHAIR USE IN THE
UNITED STATES 1 (2002), available at http://dsc.ucsf.edu/publication.php. Sometimes mobil-
ity impairment is temporary as when someone breaks a leg, has hip replacement surgery, or
suffers a back injury.

38
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of the United States.? This 1 percent figure relates to the percentage of people
using wheelchairs and to the fact that the wheelchair is the universal symbol for
signifying accessibility to people with low functional mobility. The symbolic
translation for many people is that they do not see many people in wheelchairs,
so low functional mobility must be a rather minor issue. Contrary to the
perception, however, the reality is that almost 17 percent of American families
have a family member with some form of mobility impairment and that the
rate of low functional mobility in the population increases dramatically as
a population ages.* As of 2000, 23 percent of the population of the United
States was aged 55 years and older,* and it is anticipated that within the next
10 to 15 years, 25 percent of the population in the United States will be age
65 years or older (this is up from 12.4 percent in the year 2000).#* People
in these age groups have much higher rates of low functional mobility than
the general population, with as many as 40 to 5o percent of people over age
65 years having some type of limited mobility.#> This means that as the general
population ages over the next few years (absorbing the baby boomers into the
ranks of those 55 years of age and older), we could likely have more than
20 percent of American families dealing with issues of mobility impairment.
These changing demographics raise an important set of issues for community
developers and planners.

An aging population is not the only factor to consider when planning for
needs related to low functioning mobility. There are, of course, always going
to be people who experience shortterm or long-term declines in mobility
without regard to age. People will be born with conditions that cause lowered
functional mobility, or they may experience declining mobility as a result of
illness, injury, accident, or some other cause. In addition to concerns generated
by an aging population, declining functional mobility is likely to increase as a
result of other factors. For example, rising rates of obesity and the increasing
number of people losing limbs to diabetes and other causes also add to the
number of people with low-level mobility.* Likewise, as we deal with modern
forms of warfare and the ability to save life on the battlefield, we are confronted

39 Id.; Qi Wang, supra note 4. 4° Qi Wang, supra note 4.

# CHERYL RusseLL, DEMOGRAPHICS OF THE U.S.: TRENDS AND PROJECTIONS 361 (3d ed.
2007).

4 Id. at 362.

4 NAT'L INST. ON AGING, The Health and Retirement Study: Growing Older in America 36—37
(Mar. 2007), available at www.nia.nih.gov/health/publication/growing-older-america-health-
and-retirement-study (last updated Oct. 17, 2013).

# See Ctr. for Disease Control, Long-Term Trends in Diagnosed Diabetes, U.S. DEP'T OF
HEeALTH AND HUMAN SERVS. (2011), www.cde.gov/diabetes/statistics/slides/long_term_trends.
pdf; Ctr. for Disease Control, National Diabetes Fact Sheet, U.S. DEP'T OF HEALTH AND
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with many thousands of surviving combat troops who have returned home
from active duty with a need to adjust to decreased levels of mobility resulting
from serious injury to or loss of a limb.#> As a consequence, it is becoming
increasingly important for us to rethink the design and navigability of the built
environment. We need to expand on the use of inclusive design and develop
what I refer to as inclusive design communities (IDCs): communities that take
an integrated approach to property development and planning and that enable
people to remain active and lifelong participants in community life. Inclusive
design communities bring the two worlds of land use regulation and disability
rights together to inspire planning and zoning that are inclusive and open to
all residents over their entire lifetimes.

For purposes of clarity, I should say that developing IDCs is not the same
as promoting inclusionary zoning, although they need not be inconsistent.
Inclusive design communities are about making communities safe and easy to
navigate for people with low functional mobility, whereas inclusionary zoning
is generally focused on provision of low-income and “affordable” housing.
Inclusive design communities can be neighborhoods, subdivisions, or even
gated communities. They should be developed in a regional context of provid-
ing reasonable housing and employment opportunities for people of varying
backgrounds and incomes. At the same time, local variations in economic
access to property are inherent in a market society that provides choice on the
basis of equal opportunity without necessarily assuring equality of outcome.
Thus, while inclusionary zoning may be compatible with IDCs, I consider
inclusionary zoning, for the purposes of this book, to be a separate politi-
cal issue. Consequently, the use of the words inclusion and access relates to
mobility and disability rather than to income.

In thinking about planning for IDCs, I believe that there are four key
qualities that an IDC should strive to promote. These qualities include being
intergenerational, intermodal, interoperable, and interjurisdictional. Inclusive
design communities should be intergenerational to meet the needs of multiple
generations of individuals and to provide safe and easy navigation for people in
all ages of development, from children to senior citizens. Inclusive design com-
munities should be intermodal to enhance interconnectivity across the built

HumMaN SERVS. (2011), www.cde.gov/diabetes/pubs/pdf/ndfs_2011.pdf; Ctr. for Disease Con-
trol, Crude and Age-Adjusted Percentage of Adults with Diagnosed Diabetes Reporting Any
Mobility Limitation, United States, 1997—2011, U.S. DEP'T OF HEALTH AND HUMAN SERVS.,
www.cde.gov/diabetes/statistics/mobility/health status/figz.htm (last visited Oct. 1, 2013).

4 David Wood, U.S. Wounded in Iraq, Afghanistan Includes More Than 1,500 Amputees,
Tue HurrFINGTON PosT (Nov. 7, 2012, 5:38 PM EST), www.huffingtonpost.com/2012/11/
o7/irag-afghanistan-am_n_2089g11.html.
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environment, taking into account multiple systems of private and public trans-
port, including such alternatives as automobiles, buses, trains, bicycles, and
walking. They should be interoperable, meaning that they should be planned
and developed to enable multiple methods for providing accessible designs
and uses. They should facilitate development by multiple providers and still
have everything able to function interchangeably with maximum connectiv-
ity across the built environment. Finally, IDCs should be interjurisdictional
in the way that they facilitate development of infrastructure networks across
the built environment, making certain that roads, power lines, sidewalks, and
other infrastructure function in a reasonably seamless manner to serve the
entire community, even if multiple jurisdictions are involved.

In discussing IDCs, it is important to clarify that the term inclusive design
does not necessarily mean the same thing as universal design.*® Universal
design is a term often invoked by people working in the field of disability rights
and policy. It can have multiple meanings in terms of the actual construc-
tion requirements to be met when thinking about the complexity of our built
environment. From a land use planning and regulation perspective, therefore,
universal design is not a very helpful term because the law requires different
factors to be accounted for in making different buildings and properties acces-
sible, and different standards of accessibility are referenced in the literature. In
constructing residential housing, for instance, we can find accessibility stan-
dards addressing different levels of what is referred to as visitability?” as well
as standards designated as meeting universal design, and individual compo-
nents of a house, such as doors or light switches, may be built to universal
design standards while the totality of the house is not. Similarly, construction
requirements can vary with considerations of what is reasonable, as in making
a reasonable accommodation in the design of a work environment for a per-
son with mobility impairment,* and in relationship to financial constraints.
There are, in fact, many ways of dealing with accessibility, and inclusive
design considers the relative value of construction choices by accounting for

40 Design Research Ctr., What Is Inclusive Design, OCAD UN1v., http://idrc.ocad.ca/index.php/
about-the-idrc/49-resources/online-resources/articles-and-papers/443-whatisinclusivedesign
(last visited Oct. 1, 2013).

47 U.S. DeP'T oF Hous. AND URBAN DEV., AccEsSIBILITY: WHO Is PROTECTED
& THE IMPORTANCE OF “VisiTABILITY,” http://portal.hud.gov/hudportal/ HUD?sre=/
program_offices/comm_planning/affordablehousing/training/web/crosscutting/equalaccess/
accessprotected (last visited Jan. 31, 2014); Jordana L. Maisel et al., AARP PusLric Poricy
INsT., INCREASING HOME AcCCESS: DESIGNING FOR VISITABILITY (2008), available at
www.nwccog.org/docs/rrr/seniors2009/seniors_housing/aarp_2008_Increasing_home_access.
pdf. See also Malloy, Inclusion by Design, supra note 1.

48 42 US.C. § 12111(9) (2009). 49 42 U.S.C. § 12111(10)(B)(ii) (2009).
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available technology, costs, and the balancing of a variety of other factors
relevant to protecting the public health, safety, welfare, and morals. Conse-
quently, inclusive design is a term meant to express the goal of advancing safe
and easy navigation for people with low functional mobility while recogniz-
ing the inherent limitations that may prevent a community from universally
achieving a singular level of access across the entire built environment.

In achieving the goal of safe and easy navigation, IDCs acknowledge that
good zoning and planning involve not only the design of individual buildings
and spaces but also the integration of places and spaces such that individuals
can interact and exchange with each other in multiple settings and on a
variety terms — so that they can enjoy meaningful access to the various venues
in which life is experienced and played out. Making certain that a community
is inclusive and accessible is a natural part of using the governmental police
power to protect and advance the public interest, and this is the function of
zoning and planning.

In developing IDCs, therefore, land use regulators must work strategically
to coordinate a community’s property resources, both public and private, in
a way that advances the public health, safety, welfare, and morals. At the
same time, land use regulation is an administrative process, and zoning and
planning officials are subject to acting within legal guidelines that ensure due
process and equal protection.>® Regulation of property is also limited by the
Fifth Amendment prohibition against takings.>' Making property uses more
accessible, however, does not mean that a property right has been taken, nor
does it mean that the right to exclude is being diminished. Accessibility deals
with the regulation of design preferences and not with the right to exclude.
Thus, individuals may still exclude people from their private property or chose
to live in gated communities that control entry, and local governments may
still exclude certain uses from particular areas of a community pursuant to
their police powers. The simultaneous need to advance the public health,
safety, welfare, and morals while respecting legal constraints on the exercise of
the police power requires local governments to act in a rational and balanced
manner in developing approaches that are sensitive to competing interests
and values in our system of governance. The balancing act that is oftentimes

5° See e.g. City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985); Euclid, 272 U.S.
305. See also Juergensmeyer & Roberts, Land Use, at 435-440; DANIEL R. MANDELKER,
LAND USE LAW §§ 2.39, 2.41, 2.44 (5th ed. 2003).

51 Pa. Coal Co. v. Mahon, 261 U.S. 393 (1922). See also STEPHEN ]J. EAGLE, REGULATORY
TAKINGS (sth ed. 2012); RicHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE
PowEeR oF EMINENT DOMAIN (1985); Juergensmeyer, Land Use, at 390—427; Mandelker,
Land Use Law §§ 2.01-2.38.
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required in exercising the police power in protecting the public health, safety,
welfare, and morals can be difficult, but traditional approaches to land use law
offer a well-developed set of legal tools for addressing it.>

In developing a plan for this book, it has been puzzling to observe the lack
of local planning and zoning on the subject of inclusive design. Commu-
nities across the country are actively engaged in conversations and actions
directed at reducing their carbon footprint,>* advancing green development, >+

77;()

promoting sustainable growth,’ focusing on “complete streets,”>" and creat-
ing healthy and walkable environments,>” but little or nothing, in all of these
efforts, is focused on the specific need for more inclusive design. There is
overlap and synergy among all of these planning efforts, and inclusive design
seems relevant to almost every one of the others. After all, what is the point
of a sustainable community that has no plan for facilitating the process of
intergenerational aging in place? For whom are these communities hoping
to make the community sustainable if not for current and future generations
of residents? Likewise, the “complete street” movement can improve naviga-
tion for people with disabilities at the same time as they do so for bike riders
and others, and communities secking to reduce their carbon footprint can
benefit from making paths, sidewalks, and urban design friendlier to people
with mobility impairment at the same time as they try to make them more
walkable and better suited to mass transit. Good planning benefits everyone,
and everyone benefits from inclusive design; thus, accessibility and the needs
of people aging in place should be an express part of comprehensive planning
in every community.

5> FGL & L Prop. Corp., 66 N.Y.2d 111; Euclid, 272 U.S. 365. Juergensmeyer & Roberts, Land
Use at 1—5; Mandelker, Land Use Law § 1.04.

53 See SMART GROWTH NETWORK, INT'L CI1TY/CNTY. MGMT. ASS'N, GETTING TO SMART
GROWTH: 100 POLICIES FOR IMPLEMENTATION, available at www.smartgrowth.org/pdf/
gettosg.pdf (last modified Feb. 3, 2014); Sarah B. Schindler, Following Industry’s LEED® :
Municipal Adoption of Private Green Building Standards, 62 FrA. L. REV. 285 (2010).

>+ See Robert H. Freilich & Neil M. Popowitz, The Umbrella of Sustainability: Smart Growth,
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In elaborating on issues raised in this first chapter, the book proceeds in
several steps. Chapter 2 explains the traditional basis for local regulation of
property development and land use. This involves discussion of the police
power and of the various legal constraints on the exercise of the police power.
Chapter 3 summarizes the current requirements for accessibility and puts these
requirements into the context of an aging population with an increasing need
for safe and easy navigation across the built environment. Chapter 4 explores
some of the market dynamics that are relevant to understanding inclusive
design and the idea of a community as a network enterprise. This chapter
extends the discussion developed in Chapters 2 and 3 and offers additional
ideas for thinking about the relationship between land use law and disability
in the context of market and network considerations. Chapter 5 discusses
additional zoning concepts as they relate to inclusive design and regulation of
land use, including, for example, such concepts as the area and use variance,
the special or conditional use permit, the nonconforming use, and some tools
that might assist in encouraging additional production of inclusive design
beyond the level of minimal compliance with federal disability law standards.
Finally, Chapter 6 offers a few concluding thoughts.

In following the plan for this book, I hope to cover the key issues that arise in
the process of planning and zoning for accessible communities. Admittedly,
some readers may identify additional issues that they believe 1 should have
covered or additional arguments that I might have made. I welcome these
observations and comments, as the purpose of this book is to begin, rather
than to conclude, a new conversation about the relationship between disability
rights and land use law.



Planning and zoning under the police power

Planning and land use regulation in the United States dates back to the colo-
nial period.” At that time, regulations addressed basic street layout, spacing of
buildings, open space, lot layout, and some building code requirements, such
as those to reduce the risk of spreading fire.*> Some cities, including Philadel-
phia in 1681 and Washington, D.C., in 1791, developed early “comprehensive
plans” to shape their growth patterns, and by the mid 1800s, many cities
were realizing that lack of sanitation systems, overcrowding, poor drainage
systems, lack of potable water, and conflicting land uses were posing problems
for public health and safety.? In the mid 18c0s, cities were often dirty and
smelly places with stagnant waste water and raw sewage on the street. These
conditions facilitated a number of diseases, such as yellow fever, cholera,
typhoid, scarlet fever, and diphtheria.* In response to the danger that such
conditions posed to the public health, the sanitary reform movement emerged,
and regulations started to be adopted to reduce the presence of waste, nui-
sances, and other conditions associated with threats to the public health and

' See John F. Hart, Colonial Land Use Law and Its Significance for Modern Takings Doctrine,
109 HARv. L. REV. 1252 (1995-1990).

2 Id; JurLiaN CONRAD JUERGENSMEYER & THOMAS E. RoBERTS, LAND Use PrLANNING
AND DEVELOPMENT REGULATION Law § 2:2 (3d ed. 2007).

3 JUERGENSMEYER & ROBERTS, supra note 2, § 2:3; William L. Andreen, The Evolution of
Water Pollution Control in the United States — State, Local, and Federal Efforts, 1789-1972:
Part 1, 22 STAN. ENVTL. L. J. 145 (2003); John B. Blake, The Origins of Public Health in the
United States, 38 AM. ]. oF PuB. HEALTH 1539 (1948); Richard A. Epstein, In Defense of the
“Old” Public Health: The Legal Framework for the Regulation of Public Health, 69 BRoOK. L.
REV. 1421 (2003—2004).

4 John Duffy, Social Impact of Disease in the Late Nineteenth Century, 47 BurL. N.Y. Acap.
MED. 797 (1971); Rodney M. Wishnow & Jesse L. Steinfeld, The Conquest of the Major
Infectious Diseases in the United States: A Bicentennial Retrospect, 30 ANN. REV. MICROBIOL.

427 (1976).
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safety.> By the time of the 1893 Chicago World’s Fair, cities were becoming
more crowded, and the City Beautiful Movement emerged to address issues
that went beyond the concerns of the sanitary reform movement.” The City
Beautiful Movement focused on aesthetics and purely health-related land use
goals and regulations.

Outof these early movements, a sense of need for bringing order, beauty, and
cleanliness to rapidly growing communities led to more formal planning and
zoning in the early 19o0s.” The First National Conference on City Planning
was held in the nation’s capital in 1909, and New York City enacted the first
comprehensive zoning ordinance in 1916.° By 1924, the U.S. Department of
Commerce had already passed the Standard State Zoning Enabling Act as a
model for state legislatures to adopt in delegating the police power to zone to
local municipalities, and 564 cities and towns had adopted zoning ordinances.?
In 1926, the first legal challenge to the constitutionality of zoning reached the
U.S. Supreme Court. The challenge was presented in the landmark case of
Village of Euclid v. Ambler Realty Co."” In the Euclid case, the Supreme
Court upheld the authority of local governments to regulate land uses through
zoning and thereby paved the way for continued expansion of the public
regulation of property development. Although the Court in Euclid did not
specifically address issues related to inclusive design, the opinion did provide
the foundation for authorizing local planning and zoning under the police
power.

It is important to understand that land use regulation is focused on use
of property and not on the particular characteristics of a user (such as race,
religion, or disability). Likewise, the form of ownership of the property is gen-
erally not relevant to the matter of regulating land use; thus, it should not be
relevant if the property in question is owned by an individual, a partnership, a
corporation, or a not-for-profit organization. Traditional justifications for prop-
erty regulation include the prevention of nuisances; controlling for spillover
effects (externalities); and protecting the public health, safety, welfare, and

5 Jon A. Peterson, The Impact of Sanitary Reform upon American Urban Planning, 13 J. Soc.

Hist. 83 (1979).

WiLLiam H. WiLsoN, Tae CiTy BEAUTIFUL MOVEMENT (1994).

7 Michael M. Bernard, The Development of a Body of City Planning Law, 51 A.B.A. ]. 632

(1963).

Alfred Bettman, Constitutionality of Zoning, 37 HARv. L. REv. 834 (1924); Charles M. Haar,

In Accordance with a Comprehensive Plan, 68 HARv. L. REV. 1154 (1955).

9 JUERGENSMEYER & ROBERTS, supra note 2, § 3:6; DANIEL R. MANDELKER, LAND USE
Law § 4.15 (sth ed. 2003); Bettman, supra note 8.

1% Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
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morals.” In Chapter 4, another justification is suggested based on the idea of
government using regulation to facilitate positive functionality to produce a
desired quality of life for a community understood to be operating as a kind of
“network enterprise.”

In this chapter, discussion begins with background information concerning
nuisance and the idea of regulating externalities. This discussion serves as a
prelude to consideration of the Euclid case. After Euclid, the chapter addresses
the distinction between planning and zoning and explains the legal relation-
ship between a community’s comprehensive plan and its zoning ordinance.
It then discusses the difference between legislative and adjudicative action in
the context of a local government developing and implementing a land use
plan. Finally, it discusses some of the major legal constraints and limitations
imposed on government in regulating land use under the police power. In all
of this discussion, the focus will be on explaining the way in which inclusive
design fits within the traditional local planning and zoning process and how
the local land use planning and zoning process might be used to improve
intergenerational accessibility across the built environment.

2.1 PRELUDE TO EUCLID

In an idealized world, complex property relationships could be easily coordi-
nated by innumerable individuals negotiating among themselves to achieve
reasonably and mutually beneficial outcomes. Such outcomes would be
consistent with the image that Adam Smith, the founder of modern-day eco-
nomics, offered in his conception of the invisible hand.” For Smith, the idea
of an invisible hand was that individuals, pursuing their own self-interest, are

JUERGENSMEYER & ROBERTS, supra note 2, § 3:13; DANIEL R. MANDELKER, supra note o,
at § 4.16. See generally FRED BosseLmaN, Davip L. Carries, & JouN Banta, THE
TaxINGS IsSUE: AN ANALYSIS OF THE CONSTITUTIONAL LimMITs OF LAND Use CONTROL
Chapters 5-6 (1973).

The idea of city as a network enterprise is discussed in Chapter 4. Important books on the
idea of networks more generally include MANUEL CasTELLS, THE RISE OF THE NET-
WORK SOCIETY: THE INFORMATION AGE — Econowmy, SocieTy, AND CULTURE Vol.
1 (2010); YocHAl BENKLER, THE WEALTH OF NETWORKS: HOow SocCIAL PRODUCTION
TRANSFORMS MARKETS AND FREEDOM (2006); Oz SHY, THE EcoNoMmics oF NETWORK
INDUSTRIES (2001); KECHENG Liu, SEMIOTICS IN INFORMATION SYSTEMS ENGINEER-
ING (2000).

3 RoBIN PAUL MALLOY, LAW AND MARKET ECcONOMY: REINTERPRETING THE VALUES OF
LAaw AND EcoNOMICS go—9g (2000); ROBIN PAuL MALLOY, LAW IN A MARKET CONTEXT:
AN INTRODUCTION TO MARKET CONCEPTS IN LEGAL REASONING 27-30 (2004); Robin
Paul Malloy, Adam Smith in the Courts of the United States, 56 Loy. L. REV. 33 (2010); Robin
Paul Malloy, Mortgage Market Reform and the Fallacy of Self-correcting Markets, 30 PACE L.
REV. 79 (2009).
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guided by an invisible hand that leads them to promote the public interest,
even though the public interest is no part of their original intention.™ In other
words, people with good information and an ability to negotiate with each
other ought to be able to attain desirable outcomes that simultaneously maxi-
mize their own individual preferences as well as those of the community more
generally. This means that marginal private costs are equal to marginal social
costs and that marginal private benefits are equal to marginal public benefits.”
In such a situation, there is no variance between public and private interests
and presumably no need for government to be involved in regulating property
development and the coordination of land uses.

In practice, we know that Smith’s idealized world does not exist. Coor-
dinating property uses in a highly complex and integrated world is difficult
for individuals, and when acting in their own self-interest, they are generally
unlikely to achieve perfect unity between private and public interest. There are
multiple reasons for this: problems of incomplete information; lack of clearly
defined property rights; transactions costs; problems of coordinating collective
action with neighbors; difficulty enforcing performance and enforcing reme-
dies when an agreement is achieved; and the problem of wealth effects, which

1 The point is

may skew outcomes in favor of higher-income property owners.
that in an idealized world, we might not need land use regulation, but in the
real world, we need some mechanism for coordinating land uses — and this
mechanism must be able to mediate the tensions arising from the push and
pull of competing preferences among self-interested individuals. These ten-
sions are not just economic but also political, social, cultural, and emotional.
To achieve beneficial and acceptable results in a very diverse community of
individuals, the coordinating mechanism must be deemed fair, accessible,
predictable, and rational (not arbitrary, capricious, or completely subjective),
and because many people feel that the distribution of resources is itself unfair,
the mechanism cannot simply be driven by a desire to confirm private market
arrangements among people of economic means.

For better or for worse, in the absence of a perfect identity between pri-
vate and public interest, government has taken on the role of mediating
the coordination of land uses. Importantly, it should be understood that this
role for government is not altogether inconsistent with Adam Smith’s idea
of the invisible hand, because Smith also suggested a role for an impar-
tial spectator, who would constrain and temper the pursuit of individual

4 See sources cited supra note 13. 5 Id.

16 RoserT COOTER & THOMAs ULEN, Law & Econowmics (3d ed. 2000); Oz Suy, THE
Economics oF NETWORK INDUSTRIES (2001); RICHARD A. POSNER, EcoNomIC ANALY-
s1s OF Law (7th ed. 2007); MALLOY, LawW AND MARKET ECONOMY, supra note 13; MALLOY,
LAaw IN A MARKET CONTEXT, supra note 13.
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self-interest.'” In some ways, therefore, representative government acting pur-
suant to the rule of law provides the mediating presence required of Smith’s
impartial spectator. Moreover, appreciating a role for government in the reg-
ulation of property development and land use need not be considered an
antimarket view; Adam Smith, after all, was himself a government agent work-
ing in a customhouse in Scotland, and the idea of representative government
functioning as an impartial spectator in certain situations would probably not
have struck him as overly problematic.”®

Given acceptance of the idea that government regulation of land use is
important in situations where individuals cannot themselves easily coordinate
such uses, let us consider an example that illustrates some of the background
issues that shape an understanding of land use regulation. As a starting point,
let us begin with an example based on the facts of the well-known case of
Boomer v. Atlantic Cement Co., 257 N.E.2d 870 (N.Y. 1970)."

The Boomer case involved a private nuisance dispute among adjoining
property owners.*® Atlantic Cement owned property on which it operated
a facility that discharged pollutants into the ambient air. These discharges
affected the property of surrounding landowners, and in response, they brought
a lawsuit seeking to enjoin further operation of the cement facility. In deciding
the case, the court considered the potential for development of new technology
to mitigate future discharges but noted that the company was using current
technology at the time. The court found that enjoining the operation of
the facility would cost Atlantic Cement in excess of $45 million, whereas
the negative impact of the operation on surrounding property owners was
less than $1 million. In this case, the decision was made to permit Atlantic
Cement to continue operating. As an alternative to closing down the facility,
the surrounding property owners were compensated for the negative impact
on the value of their property. One way of looking at this outcome is that
awarding $1 million to correct the problem (making surrounding property

7 D. D. RAPHAEL, THE IMPARTIAL SPECTATOR: ADAM SMITH'S MORAL PHILOSOPHY

(2007); CoOTER & ULEN, supra note 16, at 40—42; MALLOY, LAW AND MARKET EcoNoOMY,

supra note 13, at 66-69; POSNER, supra note 10, at 158-160.

See generally, RAPHAEL, IMPARTIAL SPECTATOR, supra, note 17; JERRY EVENSKY, ADAM

SmiTH’S MORAL PHILOSOPHY: A HisTORICAL AND CONTEMPORARY PERSPECTIVE ON

MARKETS, Law, Etnics, AND CULTURE (2005); CHARLES L. GRISWOLD, JR., ADAM

SMITH AND THE VIRTUES OF ENLIGHTENMENT (1999); IAN SimPsoN Ross, THE LIFE

OF ADAM SMITH (1995).

19 Boomer v. Atl. Cement Co., 257 N.E.2d 870 (N.Y. 1970). Boomer was a case involving an
action for private nuisance, but the basic fact pattern can be used to illustrate several points,
including nuisance, externality, transaction costs, and the difficulty of cooperative action.

* Id.
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owners “whole” by awarding compensation) was much cheaper than enjoining
the operation of the facility at a cost to its owner of more than $45 million.* In
addition, because the company employed a number of people and added value
to the local economy, closing the plant would have had negative economic
repercussions for the entire community, beyond the $45 million cost to Atlantic
Cement.

The action in this case was brought as a private nuisance, meaning that the
operation of the facility was a nuisance to a limited number of people and that
the operation of such a facility (a cement factory) was not a nuisance to the
public in general.> Under similar facts, an action might have been brought
by a public official to enjoin the activity as a public nuisance if the operation
of the facility posed a threat to public health, perhaps because it could be
shown that the discharging of dust and dirt into the ambient air is a triggering
factor in lung disease — although this was not the situation in Boomer.3 Under
traditional land use law, a property owner has no right to operate a nuisance on
his property, and the government can enjoin the particular use under its police
power to protect the public health, safety, welfare, and morals.** Moreover,
because a property owner has no right to operate a nuisance, preventing a use
that amounts to a nuisance is not a taking under the Fifth Amendment to the
U.S. Constitution.” As a starting point, therefore, one must appreciate that
nuisance law has long been a source of authority for government to limit the
use rights of a property owner; it is a traditional background legal principle
supporting the exercise of the police power.

Modern land use law now limits many more uses than those that rise to
the level of a nuisance. Let us consider the Boomer situation in terms of
externalities and the problem of transaction costs to suggest a further basis
for government regulation of land uses. In the Boomer case, Atlantic Cement
was making a use of its property that imposed costs and burdens on adjoining

' CooTER & ULEN, supra note 10, at 43—44; MALLOY, Law AND MARKET EcoNoMY, supra
note 13, at 108, 154-155; MALLOY, LAW IN A MARKET CONTEXT, supra note 13, at 189-19o;
POSNER, supra note 16, at 13-26.

2 Keshbro, Inc. v. City of Miami, 8o1 So. 2d 864 (Fla. 2001); Wernke v. Halas, 600 N.E.2d
117 (Ind. App. 1992); Lussier v. San Lorenzo Valley Water Dist., 253 Cal. Rptr. 470 (1988);
JUERGENSMEYER & ROBERTS, supra note 2, § 14:4.

23 44 Plaza, Inc. v. Gray-Pac Land Co., 845 S.W.2d 576 (Mo. Ct. App. 1992); Padilla v. Lawrence,
685 P.2d 964 (N.M. Ct. App. 1984).

24 Udell v. Haas, 235 N.E.2d 897 (N.Y. 1968); see also, Bove v. Donner-Hanna Coke Corp., 258
N.Y.S. 229 (N.Y. App. Div 1932).

3% M & ] Coal Co.v. U.S., 47 F.3d 148 (Fed. Cir. 1995); Osceola Cnty. v. Best Diversified, Inc.,
936 So. 2d 55 (Fla. Dist. Ct. App. 2006); Dep’t of Health v. The Mill, 887 P.2d 993 (Colo.
1994)-
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properties. The discharge of pollutants into the ambient air, resulting in dirt
and dust on adjoining properties, is a classic spillover effect (also known
as an externality),”® and because the spillover imposes burdens and costs
on the adjoining properties, to the detriment of the owners, it is identified
as a negative externality.”” In the language of property, Atlantic Cement is
obtaining a free negative servitude over the adjoining properties because it is,
in effect, using the adjoining property to deposit dust and dirt that it is unable
to contain on its own property but that it must generate as part of its normal
operations (dust and dirt are normal by-products of the production process).”
In other words, if Atlantic Cement wanted to avoid having a spillover effect
on adjoining properties, it would need to acquire much more land to encircle
its operations and “catch” all of the particles escaping from its facility. In
the alternative, it would need to invest in a way to reduce and eliminate the
discharge.

Determining if the negative servitude in this example is free might turn on
the question of who was there first: Atlantic Cement or the adjoining property
owners. If the adjoining property owners were there first, then Atlantic Cement
moved in and its operations imposed costs on the adjoining property owners,
and diminishing the value of their land. In this case, Atlantic Cement obtains
the servitude for free, unless it pays the adjoining owners for the cost of the
servitude — and the owners may be unwilling to sell. Conversely, if Atlantic
Cement were located on its property prior to the arrival of adjoining property
owners (a residential subdivision is built several years later), it could be argued
that the adjoining owners moved to the nuisance and were able to acquire the
property at a discounted price because of the presence of its operation next
door.* In the situation of moving to the nuisance, it might be held that the
homeowners have already been compensated for the impact of the servitude

26

Brett M. Frischmann, Law in a Networked World: Speech, Spillovers, and the First Amendment,
2008 U. CHI. LEcAL F. 301 (2007); Brett M. Frischmann & Mark A. Lemley, Spillovers, 107
CoruM. L. REV. 257 (2007); Daniel B. Kelly, Strategic Spillovers, 111 CoLum. L. REV. 1641
(2011); Gideon Parchomovsky & Peter Siefelman, Cities, Property, and Positive Externalities,
54 WM. & MARY L. REV. 211 (2012).

*7 CooTER & ULEN, supra note 16, at 154-155; MALLOY, LAw AND MARKET EcoNoMmy, supra
note 13, at go—g1; MALLOY, LAW IN A MARKET CONTEXT, supra note 13, at192-193; POSNER,
supra note 16, at 72.

JUERGENSMEYER & ROBERTS, supra note 2, § 16:3(A).

29 Spur Indus., Inc. v. Del E. Webb Dev. Co., 494 P.2d 700 (1972); Bove v. Donner-Hanna Coke
Corp., 236 A.D. 37 (1932). This case discusses the idea of the homeowner getting a discounted
price up front on the purchase of the property because her reasonable investment-backed
expectations should have included an expectation that further industrial development and
pollution would occur in the future. Inasmuch as the up-front purchase price was already
discounted, there was no cause for awarding damages for the same reason at a later date.
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at the time of purchase, as a result of the discounted purchase price. In other
words, the negative effects of the Atlantic Cement operations result in a lower
cost of acquiring nearby property, and this lower acquisition price reflects
an up-front compensation for the discharge of dust and dirt on surrounding
lands.3® Situations such as this raise conflict among property owners, and
the greater the number of property owners involved, the more complex and
difficult an amicable resolution becomes.

The situation in Boomer is made more difficult for private parties to coordi-
nate as the number of adjoining property owners increases and as the specificity
of property rights and the costs and benefits on all sides become less clear.
Government can sometimes assess the problem better than the immediately
affected individuals and work out a regulatory arrangement that might be more
tolerable than that which they might try to accomplish on their own. To get
a better sense of the problem, let us continue with this basic fact pattern and
assume that the parties would be willing to work together to achieve an effi-
cient market-based outcome, if they were simply permitted to do so on their
own.

Let us assume the following additional facts.3' First, let us assume that there
are six households adjoining the property owned by the cement company
and that the dirt and dust emitted from the cement company primarily cause
a negative effect on adjoining property owners by making the interior of
their homes dirty, requiring more frequent cleaning. Second, assume that
the damage caused to each houschold adjoining the cement company is
determined to equal $100. Third, the emissions can be controlled in one of
two ways. One option is for the cement company to install a filter on its
cement production facility that would capture and remove the dust before the
air exits to the outside neighborhood. The second option is that households
can purchase individual air filters to install in their homes to capture dust
and dirt and thus mitigate the impact of the cement company emissions. The
factory filter is priced at $300. The individual home filters are priced at $75
each. The overall situation is one that results in $600 of damages to adjoining
property owners (six households x $100 damages each) as the spillover and
negative externality of the use being made by the cement company. One
option for dealing with this externality, if we do not wish to enjoin operation

3° In addition to these complexities, poor people sometimes end up being disproportionally
concentrated near industrial activities because the presence of industrial uses with negative
spillover effects lowers the cost of neighboring property, which makes the homes in that arca
more affordable to lower-income individuals.

3 See MaLLOY, LaAw AND MARKET EcoNoMmY, supra note 13, at go; MALLOY, LAW IN A
MARKET CONTEXT, supra note 13, at 177.
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of the cement company, is for the company to pay the adjoining property
owners for their damages (collectively, $600). Another option is not to require
payment by the cement company and to let the households deal with the $100
damages that they each face. Of course, it should occur to someone that the
$600 of damages can be prevented either by having the cement factory acquire
and install a filter for $300 or by having the households spend $75 each for
individual home filter systems at a collective cost of $450. In other words, a
$600 problem can be solved for as little as $300, and in general, society would
desire that problems such as this be resolved at the least total cost so that
scarce resources might be available for doing other things.?* If this problem
can be corrected for $300 rather than $600, the community has $300 that can
be used for other goods and services, such as for more health care, improved
education, or better roads.

Now, let us imagine that we are positioned on a nearby hilltop observing
the cement factory and the six adjoining households with all of this carefully
calculated information known to us. Imagine that we are in many respects
observing the activity below in much the same way as Adam Smith’s impartial
spectator might view it. The question we might be interested in is, if the factory
and the households have all of the information that we have, and they have
a costless way of negotiating to reach the most efficient way of solving this
externality problem, what might they do? In other words, let us assume that
everyone has perfect information, that there are no transaction costs, and that
there are no barriers to free negotiation. Furthermore, let us assume that the
current state of the law does not address the problem of externalities such that
property owners are free to use their land for any lawful use; thus, the cement
company is free to conduct it operations without any legal obligation to account
for the cost of the spillover effects. In such a situation, what might we expect
economically rational homeowners to do? From an economic perspective,
each household would know that it is suffering $100 of damage as a result of
the spillover from the cement company operations. Each household would
also know that it could avoid this damage by spending $75 each for a home
filter system. They would also know that the damage can be avoided by the
cement company having a filter installed at a cost of $300 —a cost that amounts
to $50 per household if they can reach an agreement to purchase such a filter
and gift it to the cement company to use. The economically rational course
of action is for the households to work together to purchase a filter for the
cement company. This permits them to solve their problem at the least cost

3* CooTER & ULEN, supra note 16, at 154-155; MALLOY, LAW IN A MARKET CONTEXT, supra
note 13, at 151-152.



Planning and zoning under the police power 37

($50 rather than $75 or $100 each), and it permits the community to resolve
this problem for a total cost of $300 rather than at a collective cost of $450 or
$600.

As hypothetical impartial spectators, we might ask if it makes a difference
if the state of the law does address the problem of externalities. For example,
let us consider the rational economic outcome in a situation where the local
land use regulation requires property owners to account for and internalize the
cost of all spillover effects related to their use of land. This regulation would
essentially make the cement company responsible for correcting the spillover
effectand hold it liable for damages. In this situation, we should expect that the
cement company will consider its options; it can pay $600 in damages ($100
x 6 households), or it can buy each household an individual home filter for a
total costof $450 ($75 x 6 households), or it can purchase a filter for the cement
plant at $300.3 The rational economic outcome is for the cement company
to purchase the $300 filter for its facility; this is the same outcome as under
the alternative rule. Consequently, under conditions of perfect information,
no transaction costs, and no barriers to free negotiation, the economically
efficient outcome is achieved without regard to the legal rule. It should be
noted, however, that even as the efficient outcome is achieved in each case,
the distributive impact is different.3* In the first case, the homeowners bear
the cost, and in the second case, the cement company does. This could be
an important factor for political reasons based on the political influence of
the competing parties. It also has implications based on the ability of the
parties to spread costs — as in the potential for the cement company to spread
the cost of correcting for the spillover by adding slightly to the price of its
goods and services to consumers. If the cement company can spread the
cost over numerous users of its products, the people ultimately paying to
correct the externality may be far removed from the actual location of the
facility (assuming that many sales are to nonlocals). These consumers will
have no voice in local politics (including planning and zoning), whereas the

33 For example, sometimes airport authorities pay for soundproofing for nearby homes as one way
of mitigating an expansion of a runway or the introduction of larger or noisier jets at the airport.
See Sound Insulation, FED. AVIATION ADMIN., www.faa.gov/airports/airport_development/
omp/FAQ/Sound_Insulation (last visited Feb. 27, 2014); C. Kell-Smith & Associates, Inc., Ted
Stevens Anchorage International Airport, http://kell-smith.com/?page_id=04 (last visited Feb 10,
2013); Tim Waters, Soundproof Homes Offer Joy of Silence Near LAX, LLos ANGELES T1MES,
May 6, 1988, http://articles.latimes.com/1988-o5-06/local/me-2647_1_soundproof-homes (last
visited Oct. 28, 2013).

34 See Guido Calabrese & A. Douglas Melamed, Property Rules, Liability Rules, and Inalien-
ability: One View of the Cathedral, 85 Harv. L. REV. 1089 (1972); Alice Kaswan, Distributive
Justice and the Environment, 81 N.C. L. Rev. 1031 (2003).
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local residents will have a potentially strong voice.?® Furthermore, whereas
nearby property owners will be highly motivated to organize and lobby for a
rule making the company liable, the distant consumers will have little or no
incentive to organize on this issue because they will only experience a small
incremental price increase, and even this is probably not transparent. The
ability of the cement company to pass these costs on to consumers will depend
on how competitive the market is for its products.* The more competitive
the market, the less ability the cement company will have to pass on costs,
and this could hurt the company financially.3” Consequently, even in a world
of no or nominal transaction costs, the political dynamics and the economic
context are both important to understanding the potential implications of
policy choices that have differing distributional consequences.

Now, let us assume a more realistic world that operates in a dynamic of
transaction costs and where information is less than perfect. Let us assume that
it is costly to work with other people, to negotiate, to gather information, and
to arrange for certain multiparty transactions. To keep it simple, let us assume
that as impartial spectators on our hilltop, we know that the transaction costs of
having to take collective and coordinated action with multiple parties impose
$40 on each party. Acting individually is still relatively costless. Now consider
the economically rational outcomes under the alternative legal states discussed
earlier. When the cement company is not responsible for spillovers, the
households have to take care of the problem. In such a situation, they now can
either suffer $100 damages each (total cost of $600), pay $75 each for a home
filter (total cost of $450), or collectively agree to purchase a filter for the cement
company at $9o each ($50 each plus $40 transaction costs each, for a total of
$540). The economically rational choice is for each household to purchase an
individual home filter system (costing each household $75 rather than $qo).
This means that $450 will be spent to correct a problem that can be solved
for $300. Under the alternative rule, the cement company is responsible for
spillover effects. The cement company can make a decision on what course of
action to take without having to coordinate with other parties. Thus, the
cement company confronts the same choices as it did previously and should
elect to spend $300 to acquire the filter for its facility. The economically
efficient outcome is achieved by having a land use regulation that requires
the cement company to internalize the cost of spillover effects. Even if the
cement company and the homeowners are unable to calculate all of this,

35 MaAXWELL L. STEARNS & TopD J. Zywicki, PuBrLic CHOICE CONCEPTS AND APPLICA-
TIONS IN LAw (2009).

3% CooTER & ULEN, supra note 10, at 25—-38; POSNER, supra note 16, at 419—421.

37 Sources cited supra note 306.
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we, as impartial spectators on the hill with experts to assist us, may be able
to appreciate the issues associated with the coordination of these competing
land uses.

Let us take this example a step further. Assume that the people in the six
households adjoining the property of the cement company are low-income
residents with very little discretion in their budget. In other words, they are
living on the margin and basically just able to cover the cost of living in their
homes. They do not have discretionary funds for home improvements and
things of that sort. In this situation, we might observe something identifiable

”3

as the “wealth effect.”s® The wealth effect might make our outcome even
worse if we have a rule that makes the households responsible for addressing
the spillover problem rather than the cement company. For instance, in our
preceding examples, if our households have no extra “out-of-pocket” funds
to purchase an air filter system, they will not be able to pay for any option
that requires a financial contribution, and they will each simply suffer $100
in damages. In the short term, at least, dealing with the impact of damages
requires no out-of-pocket resources, and it is the one option they each have,
even though they will be living in dirty and dusty homes. From a community
perspective, this is the worst outcome of the options presented in the sense
that a problem capable of being solved for $300 is permitted to impose $600
of costs on the households in this community.

As a final consideration at this point, some thought should be given to the
problems of taking coordinated and collective action. As previously indicated,
collective action can impose transaction costs beyond those associated with
learning about options and calculating trade-offs. An additional set of costs
arises when thinking about the potential for people to cheat on their bargains
and promises. For example, in the preceding hypotheticals, it was assumed
that one option to solve the spillover externality was for the households to get
together and collectively purchase a filter to be placed in the cement company
facility. This option required each household to contribute $50 to the purchase
price. Let us assume that our households (households 1-6) all agree to this
arrangement and sign a contract to contribute $50 each. Under the terms of the
agreement, household 1 agrees to act as the “point person” and actually order
the filter system. Households 2-6 all agree to each contribute $50 against the
ordering receipt marked “paid” and issued by the filter system manufacturer.
The agreement to pay against the receipt is based on a concern that several of
the households expressed with respect to giving household 1 all of the money
in advance and perhaps not being able to make sure that it will all be properly

3% See MALLOY, LAw AND MARKET EcoNowmy, supra note 13, at 93; MALLOY, LAW IN A
MARKET CONTEXT, supra note 13; POSNER, supra note 16, at 14-15.
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applied to the purchase of the system (they are worried that household 1 might
abscond with the funds). Basically, the agreement they enter into means that
each household will solve a $100 problem for $50, and everyone desires this
outcome. After ordering the filter system and presenting everyone with the
purchase receipt, however, household 3 simply refuses to pay. Household 3
seeks to obtain a $100 benefit for no out-of-pocket expenditure (household 3
seeks to be a “free rider” in the sense of getting the benefit without paying) and
assumes that none of the other households will be willing or able to sue him
for what amounts to an additional $10 a piece that the other five households
will have to pay as a result of household 3’s failure to perform ($300 + 5 =
$60).39 The way household 3 calculates it, the cost of a lawsuit (assume $40
per household) will be more than the additional $10 a piece that each of
the remaining households will have to pay to cover household 3’s failure to
contribute. Even though this means that the remaining households have to
pay $60 each to acquire the company filter rather than $50 each, it is still less
costly than the alternatives of buying the individual home air filter systems
($75 each), enduring the $100 in damages, or bringing a $40 lawsuit while also
having to pay $50 toward the purchase of the company filter ($go each). This
example illustrates that there may be incentives and disincentives that work
against successful collaboration and that costs will be involved in policing and
enforcing an agreement. These costs should also be considered in evaluating
collective action.

The preceding examples illustrate some of the issues involved in coordi-
nating property development and land use. The examples are very simple; in
the real world, there are innumerable competing users and uses and many
complex spillover effects. Likewise, determining the available technologies,
best options, and actual costs and benefits of all potentially reasonable courses
of action is difficult. Furthermore, many people do not consider the choices
among competing land uses to be matters that should be resolved by employing
only the values represented by the calculus of economic efficiency. Coordi-
nating land uses does involve consideration of costs and benefits, but it fre-
quently also involves a need to mediate deep and intense differences among
people based on competing political, social, cultural, and aesthetic values.
For all of these reasons, it may be difficult for individuals to achieve good
community-wide outcomes when everyone simply seeks to pursue his own
self-interest. Unlike the individual decision to purchase a home or to rent

39 CooTER & ULEN, supra note 16, at 42, 107; MaLLOY, LAw IN A MARKET CONTEXT,
supra note 13, at 122; Victor P. Goldberg, The Free-Rider Problem, Imperfect Pricing, and the
Economics of Retailing Services, 79 Nw. U. L. REV. 736 (1984).
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a particular apartment, the coordination of multiple and complex land uses
across an entire community is difficult. Sometimes having access to experts
and a little distance from an underlying relationship or conflict, as in being a
kind of impartial spectator, is beneficial.

As a further prelude to addressing the Euclid case, it should be noted that
all of the preceding examples involved the fact that the use of one property for
a cement company resulted in discharge of dust and dirt that “spilled over”
onto adjoining properties. An “invasion” of dust, dirt, noise, or something else
is often an element of a classic spillover externality, but it is not a requirement.
For example, an adjoining property owner may construct or modify a building
in a way that is aesthetically undesirable, thus causing the value of surrounding
property to fall. Similarly, a property owner might wish to place a series of large
billboards on a residential lot or shelter numerous animals in a backyard. In
a very real sense, these types of uses do not involve a physical “invasion”
of adjoining property in the same way as dirt, dust, and noise might, but
they do have a negative effect on the use and enjoyment of the surrounding
property and likewise affect the public health, safety, welfare, and morals.
Consider, too, a popular grocery store or restaurant that locates in a quiet
residential neighborhood. Even if the store and restaurant are built with ample
parking, and can be more or less self-contained on the property where they are
located, it may be that the traffic generated by customers coming and going to
these businesses creates a neighborhood impact that is akin to an externality
or an associational spillover. Perhaps the roads in the neighborhood need
to be widened to safely handle increased traffic loads, or perhaps because
of increased automobile traffic, a need for new sidewalks is generated. The
presence of these “attractor” uses can also create a type of neighborhood
externality for which land use professionals need to account in seeking to
effectively coordinate land uses. The point is that externalities in the land use
context need not involve any sort of “invasion” or trespass to fall within the
regulatory scope of the police power.

2.2 EUCLIDIAN ZONING

In Village of Euclid v. Ambler Realty Co., the U.S. Supreme Court had its first
opportunity to evaluate the constitutionality of zoning and land use regulation
and to assess the legality of local government restrictions on the use preferences
of individual property owners.* It held that local governments do have the
ability to regulate property development and land uses and that this authority

4° Euclid, 272 U.S. 365.
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under the police power is not limited to the prevention of nuisances. In the
decades since the Euclid decision, much effort has gone into defining the
scope and limitations of the police power as well as to addressing the process
by which it is properly exercised.

As background to the Euclid case, it is important to understand the basic
foundation of the police powers. The police power of a state is intrinsic to
the idea of sovereignty over a given territory.# It includes the power to make
law, enforce law, and regulate behavior for the protection of the public health,
safety, welfare, and morals.#* In the United States, the federal government
has certain police powers granted to it under the Constitution, and likewise,
under the 10th Amendment, the states retain police power to the extent not
granted to the federal government and not reserved for the people.# Local
governments and municipalities exercise police power to the extent that there
has been a proper delegation of the sovereign’s police power to them.# Thus,
local governments and municipalities exercise police power in accordance
with state enabling legislation, and the extent of their authority is as delegated
and limited by such legislation.*> In Euclid, the police power of the state of
Ohio had been delegated for enumerated purposes to local governments, and
the Village of Euclid was one of the recognized units of government to which
such authority had been delegated.

Pursuant to its police power, the village of Euclid developed and passed
a zoning ordinance to govern the regulation of land within its boundaries.
Because the zoning ordinance prevented Ambler Realty Co. from using land
it owned in the way it desired, and because the restrictions on use greatly
diminished the value of the property, Ambler sued the village to prevent
the enforcement of the zoning ordinance. At the time of the Euclid case,
zoning and land use regulations had not yet been tested for legality under
the U.S. Constitution. Many people believed that such regulations would be
unconstitutional to the extent that they did not specifically address themselves
to the prevention of a nuisance. There had been varied results under state
law challenges to zoning, but Euclid presented the first opportunity for the
U.S. Supreme Court to deliver an opinion as to the constitutionality of local
land use regulations — regulations that restricted a private property owner’s
dominion and control over his own property and that seemed to interfere with

4 U.S. DEP'T oF COMMERCE, STANDARD STATE ZONING ENABLING ACT, 1926; JUER-
GENSMEYER & ROBERTS, supra note 2, § 3:7.

+ Sources cited supra note 41. 8 Id.

# JUERGENSMEYER & ROBERTS, supra note 2, § 3:7.

4 Id. See, e.g., FLA. STAT. ANN. § 166.021 (West 2011); 65 ILL. COMP. STAT. ANN. 5/11-13-1
(West 2011); N.Y. ViLLAGE Law § 7—700 (McKinney 2011).
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the natural path of commercial development in a growing industrial region of
the country.+6

Village of Euclid v. Ambler Realty Co.

272 U.S. 365 (1920)

MR. JUSTICE SUTHERLAND delivered the opinion of the Court.

The Village of Euclid is an Ohio municipal corporation. It adjoins and
practically is a suburb of the City of Cleveland. Its estimated population is
between 5,000 and 10,000, and its area from twelve to fourteen square miles,
the greater part of which is farm lands or unimproved acreage. It lies, roughly,
in the form of a parallelogram measuring approximately three and one-half
miles each way. Fastand west itis traversed by three principal highways: Euclid
Avenue, through the southerly border, St. Clair Avenue, through the central
portion, and Lake Shore Boulevard, through the northerly border in close
proximity to the shore of Lake Erie. The Nickel Plate railroad lies from 1,500
to 1,800 feet north of Euclid Avenue, and the Lake Shore railroad 1,600 feet
farther to the north. The three highways and the two railroads are substantially
parallel.

Appellee is the owner of a tract of land containing 68 acres, situated in the
westerly end of the village, abutting on Euclid Avenue to the south and the
Nickel Plate railroad to the north. Adjoining this tract, both on the east and
on the west, there have been laid out restricted residential plats upon which
residences have been erected.

On November 13, 1922, an ordinance was adopted by the Village Council,
establishing a comprehensive zoning plan for regulating and restricting the
location of trades, industries, apartment houses, two-family houses, single
family houses, etc., the lot area to be built upon, the size and height of
buildings, etc.

The entire area of the village is divided by the ordinance into six classes
of use districts, . . . [regulating the type of uses for each district; three height
districts, regulating the permissible height of structures; and four area districts,
regulating the size of lots and the permissible coverage of lots] . . .

Annexed to the ordinance, and made a part of it, is a zone map, showing the
location and limits of the various use, height and area districts. . . The plan is
a complicated one and can be better understood by an inspection of the map,
though it does not seem necessary to reproduce it for present purposes.

4 Village of Euclid v. Ambler Real Estate Co., 272 U.S. 365 (1926); JUERGENSMEYER &
ROBERTS, supra note 2, § 3:4(B).
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The lands lying between the two railroads for the entire length of the village
area and extending some distance on either side to the north and south, having
an average width of about 1,600 feet, are left open, with slight exceptions, for
industrial and all other uses. This includes the larger part of appellee’s tract.. . .

The enforcement of the ordinance is entrusted to the inspector of buildings,
under rules and regulations of the board of zoning appeals. Meetings of the
board are public, and minutes of its proceedings are kept. It is authorized
to adopt rules and regulations to carry into effect provisions of the ordinance.
The board is given power in specific cases of practical difficulty or unnecessary
hardship to interpret the ordinance in harmony with its general purpose and
intent, so that the public health, safety and general welfare may be secure and
substantial justice done.

The ordinance is assailed on the grounds that it is in derogation of § 1 of
the Fourteenth Amendment to the Federal Constitution in that it deprives
appellee of liberty and property without due process of law and denies it the
equal protection of the law...The court below held the ordinance to be
unconstitutional and void, and enjoined its enforcement.

Before proceeding to a consideration of the case, it is necessary to determine
the scope of the inquiry. The bill alleges that the tract of land in question is
vacant and has been held for years for the purpose of selling and developing it
for industrial uses, for which it is especially adapted, being immediately in the
path of progressive industrial development; that for such uses it has a market
value of about $10,000 per acre, but if the use be limited to residential purposes
the market value is not in excess of $2,500 per acre; that the first 200 feet of the
parcel back from Fuclid Avenue, if unrestricted in respect of use, has a value
of $150 per front foot, but if limited to residential uses, and ordinary mercantile
business be excluded therefrom, its value is not in excess of $50 per front foot.

It is specifically averred that the ordinance attempts to restrict and control
the lawful uses of appellee’s land so as to confiscate and destroy a great part of
its value; that it is being enforced in accordance with its terms; that prospective
buyers of land for industrial, commercial and residential uses in the metropoli-
tan district of Cleveland are deterred from buying any part of this land because
of the existence of the ordinance and the necessity thereby entailed of con-
ducting burdensome and expensive litigation in order to vindicate the right
to use the land for lawful and legitimate purposes; that the ordinance consti-
tutes a cloud upon the land, reduces and destroys its value, and has the effect
of diverting the normal industrial, commercial and residential development
thereof to other and less favorable locations.

The record goes no farther than to show, as the lower court found, that the
normal, and reasonably to be expected, use and development of that part of
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appellee’s land adjoining Fuclid Avenue is for general trade and commercial
purposes, particularly retail stores and like establishments, and that the nor-
mal, and reasonably to be expected, use and development of the residue of
the land is for industrial and trade purposes. Whatever injury is inflicted by
the mere existence and threatened enforcement of the ordinance is due to
restrictions in respect of these and similar uses; to which perhaps should be
added — if not included in the foregoing — restrictions in respect of apartment
houses. ..

The question. .. as stated by appellee: Is the ordinance invalid in that it
violates the constitutional protection “to the right of property in the appellee
by attempted regulations under the guise of the police power, which are
unreasonable and confiscatory?”

Building zone laws are of modern origin. They began in this country about
twenty-five years ago. Until recent years, urban life was comparatively simple;
but with the great increase and concentration of population, problems have
developed, and constantly are developing, which require, and will continue to
require, additional restrictions in respect of the use and occupation of private
lands in urban communities. Regulations, the wisdom, necessity and validity
of which, as applied to existing conditions, are so apparent that they are now
uniformly sustained, a century ago, or even half a century ago, probably would
have been rejected as arbitrary and oppressive. Such regulations are sustained,
under the complex conditions of our day, for reasons analogous to those which
justify traffic regulations, which, before the advent of automobiles and rapid
transit street railways, would have been condemned as fatally arbitrary and
unreasonable. And in this there is no inconsistency, for while the meaning
of constitutional guaranties never varies, the scope of their application must
expand or contract to meet the new and different conditions which are con-
stantly coming within the field of their operation. In a changing world, it is
impossible that it should be otherwise. But although a degree of elasticity is
thus imparted, not to the meaning, but to the application of constitutional
principles, statutes and ordinances, which, after giving due weight to the new
conditions, are found clearly not to conform to the Constitution, of course,
must fall.

The ordinance now under review, and all similar laws and regulations,
must find their justification in some aspect of the police power, asserted for
the public welfare. The line which in this field separates the legitimate from
the illegitimate assumption of power is not capable of precise delimitation.
It varies with circumstances and conditions. A regulatory zoning ordinance,
which would be clearly valid as applied to the great cities, might be clearly
invalid as applied to rural communities. In solving doubts, the maxim sic utere
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tuo ut alienum non laedas, which lies at the foundation of so much of the
common law of nuisances, ordinarily will furnish a fairly helpful clew. And
the law of nuisances, likewise, may be consulted, not for the purpose of con-
trolling, but for the helpful aid of its analogies in the process of ascertaining the
scope of, the power. Thus the question whether the power exists to forbid the
erection of a building of a particular kind or for a particular use, like the ques-
tion whether a particular thing is a nuisance, is to be determined, not by an
abstract consideration of the building or of the thing considered apart, but by
considering it in connection with the circumstances and the locality. A nui-
sance may be merely a right thing in the wrong place, — like a pig in the parlor
instead of the barnyard. If the validity of the legislative classification for zon-
ing purposes be fairly debatable, the legislative judgment must be allowed to
control.

There is no serious difference of opinion in respect of the validity of
laws and regulations fixing the height of buildings within reasonable lim-
its, the character of materials and methods of construction, and the adjoining
area which must be left open, in order to minimize the danger of fire or
collapse, the evils of over-crowding, and the like, and excluding from res-
idential sections offensive trades, industries and structures likely to create
nuisances.

Here, however, the exclusion is in general terms of all industrial estab-
lishments, and it may thereby happen that not only offensive or dangerous
industries will be excluded, but those which are neither offensive nor danger-
ous will share the same fate. But this is no more than happens in respect of
many practice-forbidding laws which this Court has upheld although drawn
in general terms so as to include individual cases that may turn out to be
innocuous in themselves. The inclusion of a reasonable margin to insure
effective enforcement, will not put upon a law, otherwise valid, the stamp
of invalidity. Such laws may also find their justification in the fact that, in
some fields, the bad fades into the good by such insensible degrees that the
two are not capable of being readily distinguished and separated in terms of
legislation. . .

It is said that the Village of Euclid is a mere suburb of the City of Cleveland;
that the industrial development of that city has now reached and in some
degree extended into the village and, in the obvious course of things, will soon
absorb the entire area for industrial enterprises; that the effect of the ordinance
is to divert this natural development elsewhere with the consequent loss of
increased values to the owners of the lands within the village borders. But

the village, though physically a suburb of Cleveland, is politically a separate
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municipality, with powers of its own and authority to govern itself as it sees fit
within the limits of the organic law of its creation and the State and Federal
Constitutions. . .

We find no difficulty in sustaining restrictions of the kind thus far
reviewed . . .

The Supreme Court of lllinois, in City of Aurora v. Burns, supra, in sustain-
ing a comprehensive building zone ordinance dividing the city into eight dis-
tricts, including exclusive residential districts for one and two-family dwellings,
churches, educational institutions and schools, said:

“The constantly increasing density of our urban populations, the multiplying

forms of industry and the growing complexity of our civilization make it

necessary for the State, either directly or through some public agency by
its sanction, to limit individual activities to a greater extent than formerly.

With the growth and development of the State the police power necessarily

develops, within reasonable bounds, to meet the changing conditions ... ”. ..
... [In this case,] before the [Village of Euclid zoning] ordinance can be
declared unconstitutional, [it must be shown] that such provisions are clearly
arbitrary and unreasonable, having no substantial relation to the public health,
safety, morals, or general welfare . . .

The relief sought here is. .. an injunction against the enforcement of any
of the restrictions, limitations or conditions of the ordinance. And the grava-
men of the complaint is that a portion of the land of the appellee cannot be
sold for certain enumerated uses because of the general and broad restraints
of the ordinance. What would be the effect of a restraint imposed by one or
more of the innumerable provisions of the ordinance, considered apart, upon
the value or marketability of the lands is neither disclosed by the bill nor by
the evidence, and we are afforded no basis, apart from mere speculation, upon
which to rest a conclusion that it or they would have any appreciable effect
upon those matters. Under these circumstances, therefore, it is enough for us
to determine, as we do, that the ordinance in its general scope and dominant
features, so far as its provisions are here involved, is a valid exercise of author-
ity, leaving other provisions to be dealt with as cases arise directly involving
them.

And this is in accordance with the traditional policy of this Court. . . It has
preferred to follow the method of . . . a systematically guarded application and
extension of constitutional principles to particular cases as they arise, rather
than [one of] out of hand attempts to establish general rules to which future
cases must be fitted. This process applies with peculiar force to the solution of
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questions arising under the due process clause of the Constitution as applied to
the exercise of the flexible powers of police, with which we are here concerned.

Decree reversed.

The Euclid case makes a number of important points that are critical to
understanding modern planning and zoning law. Although many of these
points have been further developed in numerous cases since the 1926 decision
in Euclid, Euclid is still cited as the foundation for the constitutionality of
planning and zoning in the United States.

In Euclid we learn that the exercise of the police power includes the author-
ity of local government to regulate land use and the way in which improve-
ments are constructed on property. Such regulation is proper when done to
promote and protect the public health, safety, welfare, and morals. Signif-
icantly, the location of the property and the context of the regulation are
important. As to location, the court in Euclid informs us that the requirements
in a rural community may be different from those governing a large city, and
as to context, the court opines that a pig may be appropriate in a barnyard but
not in the parlor. Thus, location and context are to be considered in evaluating
the exercise of the police power, and there is to be flexibility in evaluating reg-
ulation based on the fact that we live in a dynamic rather than a static world.
Euclid not only validates local planning and zoning but also links the validity
of such regulation to changing circumstances arising over time, saying, “for
while the meaning of constitutional guaranties never varies, the scope of their
application must expand or contract to meet the new and different conditions
which are constantly coming within the field of their operation. In a changing
world, it is impossible that it should be otherwise.”

Today the world is much more crowded and much more complex than it
was in 1926. The zoning ordinance in Euclid was by modern standards simple
and rudimentary. Now we have many more types of land use regulation and
multiple approaches to zoning that establish a variety of use and construc-
tion standards. Modern zoning is responsive to changes in the way we live
and reflects changing understandings of the public health, safety, welfare, and
morals. This includes regulatory change in response to the need for inclu-
sive design. As noted earlier in the book, we are in the midst of significant
demographic change as our population ages and as the impact of declining
functional mobility affects more and more families. At the same time, we have
seen a tremendous shift in the way in which we understand and deal with dis-
ability. The United States and the world have made significant commitments
to accessibility not only because it is a way of promoting equality but also
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because accessible communities, featuring inclusive design, are important to
advancing the public health, safety, welfare, and morals.+7

Our understanding of the public health, safety, welfare, and morals is dif-
ferent than it was in 1926, and this is easy to illustrate. We now require people
to wear seatbelts when driving an automobile, we try to restrict the smoking of
cigarettes, and we have regulations regarding secondhand smoke; we also have
learned that asbestos is not a desirable component of a healthy building, and
we acknowledge the need to regulate land with respect to broader ecosystem
implications related to clean water and air and with respect to the needs of
agriculture and sustainable habitat for the protection of wildlife. Eliminat-
ing barriers to the safe and easy navigation of the built environment is just
another example of the ever-changing context in which we must understand
the exercise of the police power.

In exercising the police power to develop and enact land use regulations,
the standard of review as applied in Euclid and applicable today is the rational
basis test.#” This means that there must be a rational basis for believing that the
enacted regulations will protect and promote the public health, safety, welfare,
and morals. Stated differently, as long as it is at least fairly debatable that the
regulation promotes the desired public regarding outcome, a court will not
overturn it under a police powers challenge. Importantly, it is the property
owner affected by the planning and zoning ordinance that has the burden of
establishing that the regulation is not even fairly debatable — not supported by
a rational basis.*? This means that the deference given to local enactment of
land use regulations is very high. In defense of this position of deference, courts
will often point out that enacting such regulation is a legislative function and

47 See, e.g., Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106, U.N. Doc.
A/RES/61/106 (Dec. 13, 2006); Disability Discrimination Act 1992 (Cth) (Austl.); Canjiren
Baozhang Fa [Law on the Protection of Disabled Persons] (promulgated by the Standing
Comm. Nat'l People’s Cong., Dec. 28, 1990, effective May 15, 1991) 1990-1992 Falii Quanshu
1268 (China), translated in 14 P.R.C. Laws and Regs V-03-00-101; Behindertengleichstellungs-
gesetz [BGG] [Equal Opportunities for Disabled People Act], May 1, 2002, BGBI. L. at 1467
(Ger.), available at www.gesetze-im-internet.de; 7600, Igualdad de Oportunidades para las
personas con Discapacidad en Costa Rica [Equal Opportunities for Persons with Disabilities]
May 29, 1996, La Gaceta, 2000, sec. 2 (Costa Rica); Canadian Human Rights Act, R.S.C. 1985,
c. H-6; Equality Act, 2010, c. 15 (U.K.); Equal Opportunity, Non-Discrimination and Univer-
sal Accessibility for People with Disabilities (B.O.E. 2003, 289) (Spain). See also DISABILITY
RigHTS IN EUROPE: FROM THEORY TO PRACTICE (Anna Lawson & Caroline Gooding,
eds., 2005); Theresia Degener, International Disability Law — A New Legal Subject on the Rise:
The Interregional Experts’ Meeting in Hong Kong, December 13-17, 1999, 18 Berkely J. Int'l. L.
180 (2000).

4 JUERGENSMEYER & ROBERTS, supra note 2, § 5:37; MANDELKER, supra note 9, § 1.12.

49 Sources cited supra note 48.
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that they should therefore be careful not to violate the separation of powers
principle.>® In addition, courts will often note that local residents have the
ability to respond to land use regulations of which they disapprove by voting
local officials out of office.

Given this legal framework, Euclid remains notable today for several other
reasons. First, note that the regulation in question dramatically decreased the
market value of Ambler’s property. This significant decline in value, resulting
from the enactment of the zoning ordinance, was not determinate on the
question of a valid exercise of the police power. This was so even though,
at the time Ambler acquired the property, it had reasonable expectations
that commercial and industrial growth would continue on a path from the
city of Cleveland to its property in the village of Euclid. Despite regional
development patterns, the village of Euclid had jurisdictional authority under
the police power to enactlocal land use regulations, even though its regulations
may have been counter to regional land use expectations and resulted in a
significant decline in property value to the owner. A property owner is not
entitled to the highest and best use of the land, and land use regulations can
properly alter certain investment-based expectations with respect to future and
potential uses of the property.”’

A nuanced wrinkle in the court opinion as it addressed the reasonable
expectations for commercial and industrial growth in the village of Euclid is
that it indicated a willingness to permit regulation even if it seemed to run
counter to natural market forces. This is an important although subtle point
given the time period of the case. At the time, there would have been much
support for laissez-faire and the ideas of Adam Smith and the invisible hand of
progress. Market forces were believed to be powerful and positive in advancing
the social order, and government interference with these natural forces was
something to be avoided. Recognizing that market forces were expanding
commercial and industrial growth into the village, yet accepting the authority
of local government officials to stand in the way of such natural forces, reflected
a changing attitude about individual self-interest and markets at a level beyond
simply dealing with a question of zoning. This set the stage for a number of
incremental shifts in attitude that facilitated what is now commonly referred
to as the emergence of the administrative state. In the years since 1926, the
administrative and regulatory structure of the United States has expanded

¢ BEuclid, 272 U.S. 365; Cooper v. Bd. of Cnty. Comm’rs, 614 P.2d 947 (Idaho 1980); Kyser
v. Township, 786 N.W.2d 543 (Mich. 2010); JUERGENSMEYER & ROBERTS, supra note 2,
§ 5:37(A); MANDELKER, supra note g, § 6.26.

5! Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992); Penn Cent. Transp. Co. v. City of New
York, 438 U.S. 104 (1978); Hadacheck v. Sebastian, 239 U.S. 394 (1915).
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dramatically. The incremental design and land use changes required for most
efforts at inclusive design would seem to raise few if any problems with respect
to the police power authority of local government.

A second noteworthy aspect of Euclid involves what the opinion explains
about the relationship between zoning and nuisance law. As the opinion points
out, valid zoning is not limited to the traditional power of government to pre-
vent a nuisance.>* In cases up to this point in time, many people accepted that
the key land use device available to local governments involved the traditional
authority it possessed to prevent a nuisance to protect the public health, safety,
welfare, and morals. Regulation of a land use and separation of conflicting
land uses were permitted to stop or prevent a nuisance. One way to look at
the village of Euclid zoning ordinance is to think of it in terms of trying to
anticipate and reduce the potential for a nuisance by creating distinct zones
restricting activities in certain areas of the village; industrial uses were sepa-
rated from single-family residential use, for instance. The opinion, however,
made it clear that the constitutionality of zoning ordinances did not turn on
the traditional power to regulate and prevent a nuisance. What emerged from
the case, and developed more clearly over time, was a sense that planning and
zoning were in large part needed to address spillover effects and externalities
as well as the difficulties inherent in relying on individual property owners to
successfully coordinate a complex set of uses on their own.

Spillover effects involve impacts that affect others off of a property as a result
of the use being made on the property. For example, as discussed in the prior
section of this chapter, a property owner may lawfully operate a factory on her
property and yet smoke and dust may escape into the ambient air and end
up having a negative impact on surrounding properties. The impact on others
may not be accounted for in the cost of operating the factory, and yet it is a cost
of the use being made of the property. At a certain level, the smoke becomes a
nuisance, and the use can be prevented under the police power for that reason.
At the same time, even without rising to the level of a nuisance, the activity
imposes costs on others and raises conflicts with a potential to undermine the
enjoyment and value of surrounding properties. If this is determined to pose an
adverse impact on the public health, safety, welfare, and morals, appropriate
regulation directed at abating the adverse impact may be enacted under the
police power, even in the absence of it being held a nuisance.

Some people might suggest that the owner of the factory and the surrounding
property owners should simply get together and reach an agreement capable
of compensating the surrounding property owners for the adverse impact of

5> Euclid, 272 U.S. 365.
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operating the factory. This may in fact be one valid approach to addressing
the adverse impact. The problem with this suggestion is that we know, as
discussed earlier in this chapter, that it is oftentimes difficult for individuals
to coordinate and enforce corrective action on their own. We know that there
are impediments to individual coordination of complex use arrangements
because of market failures and because of coordination problems, information
problems, transaction costs, problems associated with poorly defined property
rights, wealth effects, and more. Because of these types of problems, govern-
ment can act under the police power to coordinate and regulate land uses
and property development to advance the public health safety, welfare, and
morals.

As long as there is a rational basis for land use regulation designed to protect
and advance the public health, safety, welfare, and morals, subject to some
limitations to be discussed later in this chapter, it is likely to be upheld as a valid
exercise of the police power. Thus, local governments have been permitted to
regulate land use to address problems related to noise, dust, smoke, vibration,
traffic congestion, crowding, and even the casting of shadows caused by the
placement of a structure on a given lot.> The regulations can address density
and intensity of land use; the height, width, and bulk of a structure; the
placement and orientation of structures on a lot; ancillary uses; and a variety
of other factors.>* Moreover, the authority to regulate in accordance with
the police power includes the ability to regulate for aesthetic purposes; this
includes regulating design and the design preferences of property owners.>
As the U.S. Supreme Court noted in Berman v. Parker,

Public safety, public health, morality, peace and quiet, law and order — these
are some of the more conspicuous examples of the traditional application of
the police power to municipal affairs. Yet they merely illustrate the scope
of the power and do not delimit it. .. The concept of the public welfare is
broad and inclusive. The values it represents are spiritual as well as physical,
aesthetic as well as monetary. It is within the power of the legislature to
determine that the community should be beautiful as well as healthy, spacious
as well as clean, well-balanced as well as carefully patrolled.®

MY
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Many cases in the law of land use and zoning validate the authority of govern-
ment to regulate design and aesthetics. For example, local governments can
regulate building designs and facades, establish historic districts, regulate the
placement of art, and establish aesthetic criteria for neighborhoods under the
police power.5” These regulations can be based on a variety of rational reasons
related to health, safety, welfare, and morals. Consequently, addressing some
of the ways in which we achieve accessibility and inclusive design should be
well within the police power. This can relate to the design and location of
ramps, entranceways, and other architectural elements. It may also include
establishing criteria for building materials, colors, and fit with surrounding
buildings and landscaping, in addition to regulations as to the placement and
orientation of certain construction features on a lot.5® Admittedly, building
exteriors as opposed to interiors are more readily understandable as having a
public impact in terms of a rationale for aesthetic design regulation. Ramps,
entranceways, driveways, and open spaces all have implications for others
beyond the immediate property. Likewise, structures and spaces that are held
open for public use or to accommodate the public in a variety of ways may
extend or blur the line between public and private aesthetics because such
spaces are not fully private, as would be an interior room in a private home.
Thus, local planning officials should have some input about inclusive design
even if criteria on accessibility are set in accordance with federal disability
law. Requiring a ramp for accessibility, for instance, should not mean that a
property owner can just build any type of a ramp out of whatever materials
he likes. The ramp may be required under federal disability law and certain
construction design elements may be established, but local zoning regulations
should address the way that such ramps interface with local land uses. Interior
spaces are a little different than those spaces that are public or that present
a potential externality spillover to public health, safety, welfare, and morals,
including aesthetics. Even as to interior spaces, however, health and safety
factors have long dictated a number of design and construction requirements
consistent with exercise of local police power. Inclusive design requirements

57 Penn Cent. Transp. Co. v. N.Y.C., 438 U.S. 104 (1978); La Salle Nat'l Bank v. City of Evanston,
312 N.E.2d 625 (Ill. 1974); State ex rel. Stoyanoff v. Berkeley, 458 S.W.2d 305 (Mo. 1970); A-S-P
Assocs., v. City of Raleigh, 258 S.E.2d 444 (N.C. 1979); City of Santa Fe v. Gamble-Skogmo,
Inc., 389 P.2d 13 (N.M. 1964).

58 Reid v. Architectural Bd. of Review of City of Cleveland Heights, 192 N.E.2d 74 (Ohio Ct. App.
1963); Anderson v. City of Issaquah, 851 P.2d 744 (Wash. Ct. App. 1993); MANDELKER, supra
note g, § 11.24; Janet Elizabeth Haws, Comment, Architecture as Art? Not in My Neocolonial
Neighborhood: A Case for Providing First Amendment Protection to Expressive Residential
Architecture, 2005 B.Y.U. L. REV. 1625 (2005).
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directed at reducing the number of falls and injuries occurring in buildings,
and at enhancing the safe and easy navigation of the built environment for the
growing number of people in the population with low and declining mobility,
should fall readily within the police power.

A third matter to note about the Euclid decision is that even as it discusses
the regulation of property and its use, it does not involve an asserted claim
of a taking in violation of the Fifth Amendment to the U.S. Constitution.>
A takings claim is something that a modern student of land use and zoning
law might well expect to be addressed in this type of lawsuit, but it is not
present in the case opinion. This is important because the idea of a regu-
latory taking is relatively new, and early cases such as Euclid struggled to
evaluate regulation under the police power in terms of such constitutional
constraints as due process and equal protection. A discussion of takings law
will be in the last section of this chapter related to limitations on the police
power.

At this date in the twenty-first century, we have gone well beyond the rudi-
mentary framework of Euclidian zoning. Euclidian zoning includes three key
features: it is cumulative, it establishes a hierarchy of uses, and it is “as of
right.”® Cumulative zoning establishes specific use zones in different loca-
tions across a community. These use zones are all organized with respect to
a hierarchy of desirability in terms of favoring low-density residential uses.
Thus, the highest use is typically designated as single-family residential. A typ-
ical zoning code works down the hierarchy of uses by moving to various forms
of multifamily housing, professional offices, retail, commercial, light indus-
trial, heavy industrial, and so on. Under Euclidian zoning, a lower-ranked use
cannot be in a zone designated for a higher-ranked use, but a higher-ranked
use can be located in a lower-ranked zone. Thus, a factory could not locate
in a zone designated for single-family residential housing, but a single-family
residence could be located in a zone designated for industrial uses. Therefore,
under traditional Euclidian zoning, there is generally only one zone with an
exclusive use, and that is the single-family residential zone (the use given
the highest ranking under the zoning code in question). In contrast, modern
zoning law provides for many zones that are exclusively limited to the specific
uses identified in the code as appropriate for the given zone.

Fuclidian zoning is also said to be zoning, “as of right.” This means that a
property owner has a legal right to use her property for any purpose consistent
with the uses permitted in a given zone. This contrasts with many modern

59 JUERGENSMEYER & ROBERTS, supra note 2, §§ 4:1-4:3; MANDELKER, supra note g, § 5.02.
% JUERGENSMEYER & ROBERTS, supra note 2, § 4:3; MANDELKER, supra note g, § 6.o1.
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zoning practices that oftentimes make even permitted uses conditional on
meeting certain criteria or on obtaining specific approvals that might rationally
be denied. Moreover, we now use multiple devices that make little sense
under a traditional Fuclidian approach because they provide for flexibility
and variation within and among zones in a way that was impermissible in the
Fuclid context.

Modern zoning codes are not cumulative, do not necessarily establish one
clear hierarchy of use, and do not necessarily permit a use “as of right.” Land
use regulations now include such devices as performance zoning, floating
zones, planned unit developments, mixed-use zones, transferable development
rights (TDRs), linkage programs, environmental conservation easements, tran-
sect zoning, and a variety of other approaches that all make property devel-
opment a much more complex process.” In general, however, all of these
approaches are focused on the coordination of land development pursuant
to the police power. Consequently, modern planning and zoning involves a
highly negotiated process between property owners, members of the public,
and regulatory officials.

2.3 RELATIONSHIP BETWEEN PLANNING AND ZONING

Planning and zoning are two distinct functions in the regulation of property
development and land use.® They are supposed to work together in advancing
the public interest with respect to land use regulation. Traditionally, zoning set
out the regulations as to the types of uses permitted within certain districts or
zones within a community. As in Euclid, the effort is to separate incompatible
uses and to coordinate development so as to promote the public health, safety,
welfare, and morals. The code is usually accompanied by a map indicating
exactly where each district or zone is located. The zoning code is to be
designed to implement a comprehensive plan for an entire community. In
other words, a zoning code is not to be done piecemeal, nor is it to be done
by focusing on a particular property or property owner. The zoning code is
supposed to be enacted pursuant to a comprehensive plan based on public

0 JUERGENSMEYER & ROBERTS, supra note 2, §§ 416, 4:19, 7:17-7:22, 9:9-9:10, 13:12; MAN-
DELKER, supra note 9, §§ 5.41, 6.60, 6.61, 7.28, 9.01, 9.23, 9.24, 11.38.

6> JUERGENSMEYER & ROBERTS, supra note 2, §§ 2:7-2:8. See also id. §§ 7:3-7:4. Some useful
planning books include JouN RapcLiFrE, MICHAEL STUBS, & MILES KEEPING, URBAN
PLANNING AND REAL ESTATE DEVELOPMENT (3rd. ed., 2009); JaAMES A. LAGRO, JR.,
SITE ANALYSIS: A CONTEXTUAL APPROACH TO SUSTAINABLE LAND PLANNING AND
SiTE DESIGN (2008); PrILIP R. BERKE, DAVID R. GOoDscHALK, EDWARD J. KAISER, &
DaNIEL A. RODRIGUEZ, URBAN LAND USE PLANNING (5th ed., 2006).
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input and accounting for current and future needs of a community.” This
holistic approach attempts to depersonalize the regulatory process so that
equal protection and due process can be protected and so that we might
avoid imposing regulatory burdens on individuals when they should rightfully
be shared by many. It is also intended to reduce the risk of an individual
having property zoned in a negative or a positive way as a result of personal
politics.

The traditional view is that all zoning must be done in accordance with a
comprehensive plan, but there have been disagreements over the years as to the
need for a separate documented plan and as to the level of consistency required
between the plan and the zoning code that is enacted to implement the plan.®+
The various states address the plan differently in their enabling statutes, and
the courts have differed on matters of interpretation. In some instances, there
is a need for a separate document designated as the comprehensive plan,
and there is a requirement for careful planning focused on specific elements,

93 JUERGENSMEYER & ROBERTS, supra note 2, § 2:7; MANDELKER, supra note 9, § 3.13; David
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comprehensive planning); §65 ILGS 5/11-12-4 (IL Municipal Code — comprehensive planning);
KRS §100.111 (KY comprehensive planning law); La.R.S. 33:101 (LA Planning Commission);
La.R.S. 331106 (LA requirements for a comprehensive plan); Md. Ann. Code art. 66B §3.10
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Md. Ann. Code art. 66B §1.04 (county comprehensive planning); Miss. Code Ann. §17-1-1
(MS comprehensive planning); NJ comprehensive planning law is under Title 30, Subtitle 3,
Chapter 55D, Art. 1 of the NJ Annotated Statutes; N.J. Stat. Ann. §40:55D-28 sets out elements
of a comprehensive plan. NY planning and zoning laws are located in Article 16 of the Town
Law. PA comprehensive planning and zoning laws are found in Title 53, Part I, Chapter 30,
Article 1 of the PA statutes. TX comprehensive planning laws are at Title 7, Subtitle A, Chapter
213 of the Texas Local Government Law.
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such as traffic, transportation, housing, open space, schools, sanitation, jobs,
and infrastructure, whereas others are less specific and indicate a willingness
to find a plan expressed in a collection of notes or discussions, as long as
they reflect a thoughtful and rational consideration of the community as a
whole.% The question of consistency focuses on just how specific the plan
is as to present and future land use goals and the extent to which zoning
accurately reflects these details. Some states, such as Illinois, tend to treat the
plan as a guideline for zoning that can be malleable as implemented, whereas
other states, such as Florida, require strict compliance with the details of the
plan.%

Somewhat related to the issue of consistency between the plan and the
zoning code is the issue of the legal status of the plan. In jurisdictions that
require a high level of consistency, one is more likely to find independent
legal status for the plan in the sense that the passing of a plan may itself give
rise to an action for a taking without having to wait for zoning to be enacted to

implement the plan.®7

In other states that view the plan as more suggestive in
nature, one is more likely to find that the passing of a plan does not give rise
to an action for a taking until an implementing code provision is enacted.*®
Planning and zoning are both important parts of land use regulation, and
both can play an important role in making sure that our communities are acces-
sible now and even more so in the future. Although some states require careful
and detailed planning as to certain enumerated elements, there is often little
or no mention of a requirement for systematic planning as to accessibility.*?
Consequently, little attention is devoted to the problems of inclusion and
accessibility even as considerable attention is paid to green development, sus-
tainability, and many other important elements. This ought to be corrected
by adding a specific element to the enabling legislation requiring accessibility
and inclusive design to be part of all comprehensive planning — to require
a community to plan on the ways in which it can best comply with federal
disability law as it experiences change over time. A complement to this require-
ment is, of course, to then insist on a very high level of consistency between

the plan and the actual enactment and implementation of the plan.

See lowa Coal Mining Co. v. Monroe Cnty., 494 N.W.2d 664 (Iowa 1993); JUERGENSMEYER
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Pinecrest Lakes, Inc. v. Shidel

795 So. 2d 191 (Fla. Dist. Ct. App. 2001)

OPINION

FARMER, .

The ultimate issue raised in this case is unprecedented in Florida. The
question is whether a trial court has the authority to order the complete
demolition and removal of several multi-story buildings because the buildings
are inconsistent with the County’s comprehensive land use plan. We conclude
that the court is so empowered and affirm the decision under review.

Some twenty years ago, a developer purchased a soo-acre parcel of land
in Martin County and set out to develop it in phases. Development there is
governed by the Martin County Comprehensive Plan (the Comprehensive
Plan). Phase One of the property was designated under the Comprehensive
Plan as “Residential Estate,” meaning single-family homes on individual lots
with a maximum density of 2 units per acre (UPA). The Comprehensive Plan
provides that

“where single family structures comprise the dominant structure type within
these areas, new development of undeveloped abutting lands shall be required
to include compatible structure types on land immediately adjacent to exist-
ing single family development.”

Phases One through Nine were developed as single-family homes on individ-
ual lots in very low densities.

The subject of this litigation, Phase Ten, is a 21-acre parcel between Phase
One and Jensen Beach Boulevard, a divided highway designated both as
“major” and “arterial.”

The County’s growth management staff recommended that the County
Commission approve this. . . site plan for Phase Ten. Following a hearing at
which a number of people objected to the proposal, including Shidel, the
County Commission approved . . . and issued a Development Order for Phase
Ten permitting the construction of 19 two-story buildings.

... Shidel and another Phase One homeowner, one Charles Brooks, along
with the Homeowners Association, then filed a verified complaint with the
Martin County Commission challenging the consistency of the Development
Order with the Comprehensive Plan, requesting rescission of the Develop-
ment Order. In response to the verified complaint, after a hearing the County
Commission confirmed its previous decision to issue the Development Order.

Shidel and Brooks then filed a civil action in the Circuit Court against
Martin County . .. They alleged that the Development Order was inconsistent
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with the Comprehensive Plan. The developer intervened. . . the trial court
found that the Development Order was consistent with the Comprehensive
Plan and entered final judgment in favor of the developer.

... the developer decided to commence construction, notwithstanding the
pendency of an appeal. Accordingly, it applied for and received building per-
mits for construction of . . . buildings while the case was under consideration
in court. ..

Appellate review did not produce the outcome for which the developer had
hoped. In 1997 we reversed the trial court’s decision that the County’s consis-
tency determination complied with the Comprehensive Plan. ..

We remanded the case for a trial de novo and for any appropriate relief.

On remand, the trial judge proceeded in two stages: the first stage involved a
determination whether the Development Order was consistent with the Com-
prehensive Plan; and the second stage, which became necessary, addressed
the remedy. . . At the end of the consistency phase, the trial court entered a
partial judgment finding that the Development Order was not consistent with
the Comprehensive Plan. The trial de novo then proceeded to the remedy.

At the conclusion of the remedy phase, the trial court entered a Final Judg-
ment. The court found that the Comprehensive Plan established a hierarchy
of land uses, paying deference to lower density residential uses and providing
protection to those areas. The “tiering policy” required that, for structures
immediately adjacent to each other, any new structures to be added to the
area must be both comparable and compatible to those already built and
occupied. The court then found significant differences between the northern
tier of Phase One and the adjacent southern tier of Phase Ten. The structures
in Phase One were single level, single family residences, while the structures
in Phase Ten were two-story apartment buildings with eight residential units.
Therefore, the court found, the S-residential unit, two-story, apartment build-
ings in Phase Ten were not compatible or comparable types of dwelling units
with the single family, single level residences in Phase One; nor were they of
comparable density. Consequently, the court determined, the Development
Order was inconsistent with the Comprehensive Plan. . .

In granting such relief, the court found that the developer had acted in bad
faith. Specifically, the court found that the developer continued construction
during the pendency of the prior appeal and continued to build and lease
during the trial — even after losing on the consistency issue. The court found
that the developer “acted at [its] own peril in doing precisely what this lawsuit
sought to prevent and now [is] subject to the power of the court to compel
restoration of the status prior to construction”. . .
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When the Final Judgment was entered, five of the eight-unit buildings had
been constructed in Phase Ten (Buildings 8-12).

Following the entry of Final Judgment, the developer filed this timely
appeal and moved for a stay pending review . . . Upon review, we affirmed the
stay order. We now explain our decision on the merits.

[. The Consistency Issue

Initially the developer argues that the trial court erred in the consistency phase
by failing to accord any deference to the County Commission’s interpreta-
tion of its own Comprehensive Plan when the County approved the second
revised site plan and its multi-story, multi-family buildings. Conceding that
the proceedings are de novo and that the Development Order is subject to
“strict scrutiny” under the Comprehensive Plan as to the consistency issue,
the developer nevertheless argues that the court must bow to the County’s
interpretation of its own Comprehensive Plan and the application of its many
elements to the site plan. ..

When a statute authorizes a citizen to bring an action to enjoin official
conduct that is made improper by the statute, and that same statute necessitates
a determination by the judge in the action as to whether the official’s conduct
was improper under the statute, as a general matter the requirement for a
determination of the propriety of the official action should not be understood
as requiring the court to defer to the official whose conduct is being judged.
While the Legislature could nevertheless possibly have some reason to require
some deference to the officials whose conduct was thus put in issue, we
would certainly expect to see such a requirement of deference spelled out in
the statute with unmistakable clarity. Here it is not a question of any lack of
clarity; the statute is utterly silent on the notion of deference. It is thus apparent
that the structure and text of the statute do not impliedly involve any deference
to the decision of the county officials. So we necessarily presume none was
intended.

Section 163.3194 requires that all development conform to the approved
Comprehensive Plan, and that development orders be consistent with that
Plan. The statute is framed as a rule, a command to cities and counties
that they must comply with their own Comprehensive Plans after they have
been approved by the State. The statute does not say that local governments
shall have some discretion as to whether a proposed development should be
consistent with the Comprehensive Plan. Consistency with a Comprehensive
Plan is therefore not a discretionary matter. When the Legislature wants to give
an agency discretion and then for the courts to defer to such discretion, it knows
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how to say that. Here it has not. We thus reject the developer’s contention that
the trial court erred in failing to defer to the County’s interpretation of its own
comprehensive plan. . .

We have carefully reviewed the record of the trial and the evidence pre-
sented. It is apparent that there is substantial competent evidence to support
the ... [finding of inconsistency] . . . We therefore affirm the finding of incon-
sistency and proceed to explain our decision on the remedy.

II. Remedy of Demolition

Developer challenges what it terms the “enormity and extremity of the injunc-
tive remedy imposed by the trial court.” It argues that the trial court’s order
requiring the demolition of 5 multi-family residential buildings is the most
radical remedy ever mandated by a Florida court because of an inconsistency
with a Comprehensive Plan. Specifically, the contention is that the trial judge
failed to balance the equities between the parties and thus ignored the evi-
dence of a $3.3 million dollar loss the developer will suffer from the demolition
of the buildings. The court failed to consider alternative remedies in damages,
it argues, that would have adequately remedied any harm resulting from the
construction of structures inconsistent with the Comprehensive Plan . . .

Developer lays great stress on the size of the monetary loss that it claims it
will suffer from demolition, as opposed to the much smaller diminution in
value that the affected property owner bringing this action may have suffered.
It contends that a $3.3 million loss far outweighs the evidence of diminution
in the value of Shidel’s property, less than $26,000. Its primary contention
here is that the trial judge erred in failing to weigh these equities in its favor
and deny any remedy of demolition. Instead, as developer sees it, the court
should have awarded money damages to eliminate the objector’s diminu-
tion in value. Developer also argued that instead of demolition it should
be allowed to build environmental barriers, green areas of trees and shrub-
bery, between the apartment buildings and the adjoining area of single family
homes.

Developer emphasizes that we deal here with an expensive development:
“a high quality, up-scale project”; “forty units of high-quality, upscale apart-
ments”; “five upscale multi-family dwellings, housing 40 garden apartments,
at a value of approximately $3 million.” Developer concedes that there is
evidence showing that plaintiff Shidel’s property is diminished by $26,000. It
also concedes that the total diminution for all the homes bordering its project
is just under $300,000. Developer contends, however, that the real counter-
vailing harm to all these affected property owners in the vicinity is not any
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diminution in the value of their homes, but instead is merely “knowing that
there is an upscale apartment building approximately a football field away,
partially visible through some trees behind the house.”

... We doubt that there will be many instances where the cost of the
newly allowed construction will be less than any diminution resulting from
an inconsistency. Entire projects of the kind permitted here will frequently
far exceed the monetary harms caused to individual neighbors affected by the
inconsistency. In other words, if balancing the equities — that is, weighing the
loss suffered by the developer against the diminution in value of the objecting
party — were required before demolition could be ordered, then demolition
will never be ordered.

Moreover it is an argument that would allow those with financial resources to
buy their way out of compliance with comprehensive plans. In all cases where
the proposed use is for multiple acres and multiple buildings, the expenditures
will be great. The greater will be its cost, and so will be a resulting loss from
an after-the-fact demolition order. The more costly and elaborate the project,
the greater will be the “imbalance in the equities.” The more a developer is
able to gild an inconsistency with nature’s ornaments — trees, plants, flowers
and their symbiotic fauna — the more certain under this argument will be the
result that no court will enjoin an inconsistency and require its removal if
already built.

In this case the alleged inequity could have been entirely avoided if devel-
oper had simply awaited the exhaustion of all legal remedies before undertak-
ing construction. ..

It also seems quite inappropriate, if balancing of equities were truly
required. . ., to focus on the relatively small financial impacts suffered by
those adjoining an inconsistent land use. The real countervailing equity to
any monetary loss of the developer is in the flouting of the legal requirements
of the Comprehensive Plan. Every citizen in the community is intangibly
harmed by a failure to comply with the Comprehensive Plan, even those
whose properties may not have been directly diminished in value.

We claim to be a society of laws, not of individual eccentricities in attempt-
ing to evade the rule of law. A society of law must respect law, not its evasion.
If the rule of law requires land uses to meet specific standards, then allowing
those who develop land to escape its requirements by spending a project out
of compliance would make the standards of growth management of little real
consequence. It would allow developers such as this one to build in defiance
of the limits and then escape compliance by making the cost of correction
too high. That would render [the statutory requirements] meaningless and
ineffectual . . .
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We therefore affirm the final judgment of the trial court in all respects.
GUNTHER and GROSS, J]., concur.

The Pinecrest case illustrates the power of requiring comprehensive planning
and of insisting on consistency between the plan and the enactment of the
plan. Every community should be required to plan with respect to mobility
impairment and aging in place, and their plans must be made consistent
with federal disability law requirements. In addition, the zoning codes and
the actual regulation of property development by local officials need to be
consistent with the plans that are developed and approved, providing likewise
for citizen enforcement and appropriate remedies. Requiring comprehensive
planning to include provision for inclusive design consistent with the ADA and
related federal disability legislation is an important way of integrating federal
and national standards on accessibility into local government action pursuant
to the police power.

It is important to note the remedy provided in Pinecrest, as well as the need
for consistency. The discussion in the case reflects two competing views related
to what is sometimes referred to as the “efficient breach.””® The basic idea
behind the efficient breach is that in certain situations, it may be better, from an
economic efficiency perspective, to permit a breach of an undertaking rather
than to enforce the obligation to perform. The evaluation of the matter turns
on a comparison of costs and benefits as among the alternative remedies.”

In Pinecrest, for example, the developer expressed a willingness to pay dam-
ages to the adjoining property owners to the extent that the inconsistent nature
of the new project lowered the value of their property. In other words, the
developer offered to make them whole by paying damages equal to the full
amount of the decrease in the value of their homes because of its failure to
comply with the consistency requirement. The facts of the case tell us that the
loss to adjoining property owners was much less than the cost of demolition of
the newly constructed project. From an economic perspective, one should try
to avoid waste and seck to resolve this dispute in a way that imposes the least
cost, while making the injured parties whole. In this case, efficient breach
would suggest that the developer be allowed to resolve the dispute by paying
the adjoining property owners for their loss and leaving the new buildings

7° Groves v. John Wunder Co., 286 N.W. 235 (Minn. 1939); Peevyhouse v. Garland Coal &
Mining Co., 382 P.2d 109 (Okla. 1962).

7 Bremner v. City & County of Honolulu, 28 P.2d 350 (Hawaii App. 2001); Frank Hardie Adv.,
Inc. v. City of Dubuque Zoning Bd. of Adjustment, 501 N.W.2d 521 (Iowa 1993); Palmer v. St.
Louis Cnty., 591 S.W.2d 39 (Mo. App. 1980); JUERGENSMEYER & ROBERTS, supra note 2, §

5:33(F).
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in place. The court did not take this route. It reasoned, quite properly, that
performance in accordance with regulatory requirements was important even
if it did cost more than the alternative. The court opined that the benefits
of regulatory compliance accrue not only to the adjoining property owners
but to everyone in the community, just as noncompliance imposes costs on
everyone and not just the adjoining property owners. It also concluded that
the nature of the violation in this case and in many cases would be such as
to repeatedly favor noncompliance by developers if the efficient breach were
applied to permit simple money damages as the preferred remedy. Wealthy
developers and property owners would do as they please, violate the regulatory
requirements, and simply buy their way out of the problem by paying damages,
while pocketing large profits from having ignored the regulations.

Although efficient breach may be appropriate in some situations involving
performance obligations among private parties to a contract, the court in
Pinecrest offers the better reasoning with respect to regulatory compliance for
planning and zoning regulations adopted to protect the public health, safety,
welfare, and morals. Consequently