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An Introduction to the International Criminal Court

The International Criminal Court ushers in a new era in the protec-
tion of human rights. The ICC will prosecute genocide, crimes against
humanity and war crimes when national justice systems are either
unwilling or unable to do so themselves. Schabas reviews the history of
international criminal prosecution, the drafting of the Rome Statute
of the International Criminal Court and the principles of its opera-
tion, including the scope of its jurisdiction and the procedural regime.
This revised edition considers the Court’s start-up preparations,
including election of judges and prosecutor. It also addresses the dif-
ficulties created by US opposition, and analyses the various measures
taken by Washington to obstruct the Court. Three of the Court’s fun-
damental documents — the 1998 Rome Statute, the Rules of Procedure
and Evidence, and the Elements of Crimes — are reproduced in the
appendices. Indispensable for students and practitioners.

Wirriam A. ScHABAS is Professor of Human Rights Law at the
National University of Ireland, Galway and Director of the Irish Cen-
tre for Human Rights. His numerous publications include Genocide
in International Law (2000), The Abolition of the Death Penalty in
International Law (third edition, 2002), International Human Rights
Law and the Canadian Charter (1996), The Death Penalty as Cruel
Treatment and Torture (1996), Précis du droit international des droits
de la personne (1997) and Les instruments internationaux, canadiens
et québécois des droits et libertés (1998). He is also editor-in-chief of
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PREFACE

On 17 July 1998, at the headquarters of the Food and Agriculture Organi-
zation of the United Nations in Rome, 120 States voted to adopt the Rome
Statute of the International Criminal Court. Less than four years later —
far sooner than even the most optimistic observers had imagined — the
Statute had obtained the requisite sixty ratifications for its entry into force,
on 1 July 2002. By early 2003, the number had climbed to nearly ninety.!
This complex and detailed international treaty provides for the creation of
an international criminal court with power to try and punish for the most
serious violations of human rights in cases when national justice systems
fail at the task. It constitutes a benchmark in the progressive development of
international human rights, something whose beginning dates back more
than fifty years, to the adoption on 10 December 1948 of the Universal
Declaration of Human Rights by the third session of the United Nations
General Assembly.? The previous day, on 9 December 1948, the Assembly
had adopted a resolution mandating the International Law Commission to
begin work on the draft statute of an international criminal court.’?
Establishing the international criminal court took considerably longer
than many had hoped. In the early years of the Cold War, in 1954, the
General Assembly essentially suspended work on the project.* It did not
resume this work until 1989.° The end of the Cold War gave the idea of

1 A list of States Parties to the Statute appears in the appendices to this volume. More than thirty
States are reported to be making the necessary political, judicial or legislative preparations for
ratification: Albania, Angola, Armenia, Azerbaijan, Bahamas, Bangladesh, Belarus, Burkina Faso,
Burundi, Cameroon, Cape Verde, Chile, Comoros, Cote d’Ivoire, Georgia, Grenada, Guinea, Haiti,
Jamaica, Kazakhstan, Kenya, Madagascar, Mexico, Monaco, Russian Federation, Saint Lucia, Sao
Tome and Principe, Seychelles, Thailand, Tuvalu and Zimbabwe. See International Human Rights
Law Institute, ‘Progress Report on the Ratification and National Implementing Legislation of the
Statute for the Establishment of an International Criminal Court}, 1 January 2003.

GA Res. 217 A (I1I), UN Doc. A/810.

‘Study by the International Law Commission of the Question of an International Criminal
Jurisdiction’, GA Res. 216 B (III).

* GARes. 897 (X) (1954).  ° GA Res. 44/89.
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X PREFACE

a court the breathing space it needed. The turmoil created in the Former
Yugoslavia by the end of the Cold War provided the laboratory for inter-
national justice that propelled the agenda forward.® The final version of
the Rome Statute is not without serious flaws, and yet it ‘could well be the
most important institutional innovation since the founding of the United
Nations’” The astounding progress of the idea itself during the 1990s and
into the early twenty-first century indicates a profound and in some ways
mysterious enthusiasm from a great number of States. Perhaps they are frus-
trated at the weaknesses of the United Nations and regional organisations
in the promotion of international peace and security. To a great extent, the
success of the Court parallels the growth of the international human rights
movement, much of whose fundamental philosophy and outlook it shares.
Of course the Court has also attracted the venom of the world’s superpower,
the United States of America, isolated but also determined in its opposition
to the institution.

The new International Criminal Court (ICC) sits in The Hague, capital
of the Netherlands, alongside its long-established cousin, the International
Court of Justice (ICJ). The ICJ is the court where States litigate matters
relating to their disputes as States. The role of individuals before the IC]
is marginal, at best. As will be seen, not only does the ICC provide for
prosecution and punishment of individuals, it also recognises a legitimate
participation for the individual as victim. In a more general sense, the ICC
is concerned, essentially, with matters that might generally be described
as serious human rights violations. The IC]J, on the other hand, spends
much of its judicial time on delimiting international boundaries and fishing
zones, and similar matters. Yet, because it is exposed to the same trends
and developments that sparked the creation of the ICC, the ICJ finds itself
increasingly involved in human rights matters.?

The literature on the ICC is already abundant, and several sophisticated
collections of essays addressed essentially to specialists have already been

o

Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827,
Annex.

Robert C. Johansen, ‘A Turning Point in International Relations? Establishing a Permanent Inter-
national Criminal Court), (1997) 13 ReportNo. 1, 1 (Joan B. Kroc Institute for International Peace
Studies, 1997).

Recent cases have involved genocide in the Former Yugoslavia, the use of nuclear weapons,
self-determination in East Timor, the immunity of international human rights investigators,
prosecution of government ministers for crimes against humanity, and imposition of the death
penalty in the United States.

~



PREFACE xi

published.” The goal of this work is both more modest and more ambitious:
to provide a succinct and coherent introduction to the legal issues involved
in the creation and operation of the ICC, and one that is accessible to
non-specialists. References within the text signpost the way to rather more
detailed sources when readers want additional analysis. As with all inter-
national treaties and similar documents, students of the subject are also
encouraged to consult the original records of the 1998 Diplomatic Confer-
ence and the meetings that preceded it. But the volume of these materials
is awesome, and it is a challenging task to distil meaningful analysis and
conclusions from them.

Perhaps this second edition appears rather soon after the first, but this
should only be taken as another indicator of the stunningly rapid progress of
the Court. I thanked many friends and colleagues in the first edition, and beg
their indulgence for not doing so again here. As always, Finola O’Sullivan of
Cambridge University Press has been enthusiastic and encouraging. Finally,
of course, thanks are mainly due to Penelope, for her mythical patience.

WILLIAM A. SCHABAS
Oughterard, County Galway
1 April 2003

¥ RoyLee,ed., The International Criminal Court, The Making of the Rome Statute, Issues, Negotiations,
Results, The Hague: Kluwer Law International, 1999; Otto Triffterer, ed., Commentary on the Rome
Statute of the International Criminal Court: Observers’ Notes, Article by Article, Baden-Baden:
Nomos, 1999 (a second edition will appear in 2004); Herman von Hebel, Johan G. Lammers
and Jolien Schukking, eds., Reflections on the International Criminal Court: Essays in Honour of
Adriaan Bos, The Hague: T. M. C. Asser, 1999; Flavia Lattanzi and William A. Schabas, eds., Essays
on the Rome Statute of the ICC, Rome: Editrice il Sirente, 2000; Dinah Shelton, ed., International
Crimes, Peace, and Human Rights: The Role of the International Criminal Court, Ardsley, NY:
Transnational Publishers, 2000; Roy Lee, The International Criminal Court: Elements of Crimes
and Rules of Procedure and Evidence, Ardsley, NY: Transnational Publishers, 2001; Mauro Politi
and Giuseppe Nesi, eds., The Rome Statute of the International Criminal Court: A Challenge to
Impunity, Aldershot: Ashgate, 2001; Antonio Cassese, Paola Gaeta and John R. W. D. Jones, The
Rome Statute of the International Criminal Court: A Commentary, Oxford: Oxford University
Press, 2002; and Flavia Lattanzi and William A. Schabas, eds., Essays on the Rome Statute of the
ICC, vol. II, Rome: Editrice il Sirente (forthcoming). There are also two significant monographs:
Leila Nadya Sadat, The International Criminal Court and the Transformation of International Law:
Justice for the New Millennium, Ardsley, NY: Transnational Publishers, 2002; and Bruce Broomhall,
International Justice and the International Criminal Court: Between Sovereignty and the Rule of Law,
Oxford: Oxford University Press, 2003.
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Creation of the Court

War criminals have been prosecuted at least since the time of the ancient
Greeks, and probably well before that. The idea that there is some common
denominator of behaviour, even in the most extreme circumstances of brutal
armed conflict, confirms beliefs drawn from philosophy and religion about
some of the fundamental values of the human spirit. The early laws and cus-
toms of war can be found in the writings of classical authors and historians.
Those who breached them were subject to trial and punishment. Modern
codifications of this law, such as the detailed text prepared by Columbia
University professor Francis Lieber that was applied by Abraham Lincoln
to the Union army during the American Civil War, proscribed inhumane
conduct, and set out sanctions, including the death penalty, for pillage, rap-
ing civilians, abuse of prisoners and similar atrocities.! Prosecution for war
crimes, however, was only conducted by national courts, and these were
and remain ineffective when those responsible for the crimes are still in
power and their victims remain subjugated. Historically, the prosecution of
war crimes was generally restricted to the vanquished or to isolated cases of
rogue combatants in the victor’s army. National justice systems have often
proven themselves to be incapable of being balanced and impartial in such
cases.

The first genuinely international trial for the perpetration of atrocities was
probably that of Peter von Hagenbach, who was tried in 1474 for atrocities
committed during the occupation of Breisach. When the town was retaken,
von Hagenbach was charged with war crimes, convicted and beheaded.?
But what was surely no more than a curious experiment in medieval inter-
national justice was soon overtaken by the sanctity of State sovereignty
resulting from the Peace of Westphalia of 1648. With the development of

! Instructions for the Government of Armies of the United States in the Field, General Orders
No. 100, 24 April 1863.

2 M. Cherif Bassiouni, ‘From Versailles to Rwanda in 75 Years: The Need to Establish a Permanent
International Court), (1997) 10 Harvard Human Rights Journal 11.

1



2 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

the law of armed conflict in the mid-nineteenth century, concepts of inter-
national prosecution for humanitarian abuses slowly began to emerge. One
of the founders of the Red Cross movement, which grew up in Geneva in
the 1860s, urged a draft statute for an international criminal court. Its task
would be to prosecute breaches of the Geneva Convention of 1864 and other
humanitarian norms. But Gustav Monnier’s innovative proposal was much
too radical for its time.’

The Hague Conventions of 1899 and 1907 represent the first significant
codification of the laws of war in an international treaty. They include an
important series of provisions dealing with the protection of civilian pop-
ulations. Article 46 of the Regulations that are annexed to the Hague Con-
vention IV of 1907 enshrines the respect of ‘[f]lamily honour and rights, the
lives of persons, and private property, as well as religious convictions and
practice’* Other provisions of the Regulations protect cultural objects and
private property of civilians. The preamble to the Conventions recognises
that they are incomplete, but promises that, until a more complete code of
the laws of war is issued, ‘the inhabitants and the belligerents remain under
the protection and the rule of the principles of the law of nations, as they
result from the usages established among civilized peoples, from the laws
of humanity, and the dictates of the public conscience’. This provision is
known as the Martens clause, after the Russian diplomat who drafted it.>

The Hague Conventions, as international treaties, were meant to impose
obligations and duties upon States, and were not intended to create criminal
liability for individuals. They declared certain acts to be illegal, but not
criminal, as can be seen from the absence of anything suggesting a sanction
for their violation. Yet, within only a few years, the Hague Conventions were
being presented as a source of the law of war crimes. In 1913, a commission of
inquiry sent by the Carnegie Foundation to investigate atrocities committed
during the Balkan Wars used the provisions of the Hague Convention IV
as a basis for its description of war crimes.® Immediately following World

3 Christopher Keith Hall, ‘The First Proposal for a Permanent International Criminal Court), (1998)
322 International Review of the Red Cross 57.

4 Convention Concerning the Laws and Customs of War on Land (Hague IV), 3 Martens Nouveau
Recueil (3d) 461. For the 1899 treaty, see Convention (II) with Respect to the Laws and Customs
of War on Land, 32 Stat. 1803, 1 Bevans 247, 91 British Foreign and State Treaties 988.

> Theodor Meron, ‘“The Martens Clause, Principles of Humanity, and Dictates of Public Conscience’,
(2000) 94 American Journal of International Law 78.

© Report of the International Commission to Inquire into the Causes and Conduct of the Balkan Wars,
Washington: Carnegie Endowment for International Peace, 1914.



CREATION OF THE COURT 3

War I, the Commission on Responsibilities of the Authors of War and on
Enforcement of Penalties, established to examine allegations of war crimes
committed by the Central Powers, did the same.” But actual prosecution for
violations of the Hague Conventions would have to wait until Nuremberg.
Offences against the laws and customs of war, known as ‘Hague Law’ because
of their roots in the 1899 and 1907 Conventions, are codified in the 1993
Statute of the International Criminal Tribunal for the Former Yugoslavia®
andin Article 8(2)(b), (e) and (f) of the Statute of the International Criminal
Court.

As World War I wound to a close, public opinion, particularly in England,
was increasingly keen on criminal prosecution of those generally considered
to be responsible for the war. There was much pressure to go beyond vio-
lations of the laws and customs of war and to prosecute, in addition, the
waging of war itself in violation of international treaties. At the Paris Peace
Conference, the Allies debated the wisdom of such trials as well as their
legal basis. The United States was generally hostile to the idea, arguing that
this would be ex post facto justice. Responsibility for breach of international
conventions, and above all for crimes against the ‘laws of humanity’ — a
reference to civilian atrocities within a State’s own borders — was a question
of morality, not law, said the US delegation. But this was a minority position.
The resulting compromise dropped the concept of ‘laws of humanity’ but
promised prosecution of Kaiser Wilhelm II ‘“for a supreme offence against
international morality and the sanctity of treaties’. The Versailles Treaty for-
mally arraigned the defeated German emperor and pledged the creation of a
‘special tribunal’ for his trial.” Wilhelm of Hohenzollern had fled to neutral
Holland which refused his extradition, the Dutch government considering
that the charges consisted of retroactive criminal law. He lived out his life
there and died, ironically, in 1941 when his country of refuge was falling
under German occupation in the early years of World War II.

The Versailles Treaty also recognised the right of the Allies to set up mil-
itary tribunals to try German soldiers accused of war crimes.!® Germany

7 Violations of the Laws and Customs of War, Reports of Majority and Dissenting Reports of American
and Japanese Members of the Commission of Responsibilities, Conference of Paris, 1919, Oxford:
Clarendon Press, 1919.

8 Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827,
Annex.

9 Treaty of Peace between the Allied and Associated Powers and Germany (“Treaty of Versailles’),
(1919) TS 4, Art. 227.

10 Ibid., Arts. 228-230.



4 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

never accepted the provisions, and subsequently a compromise was reached
whereby the Allies would prepare lists of German suspects, but the trials
would be held before the German courts. An initial roster of nearly 900 was
quickly whittled down to about forty, and in the end only a dozen were
actually tried. Several were acquitted; those found guilty were sentenced
to modest terms of imprisonment, often nothing more than time already
served in custody prior to conviction. The trials looked rather more like
disciplinary proceedings of the German army than any international reck-
oning. Known as the ‘Leipzig Trials, the perceived failure of this early attempt
at international justice haunted efforts in the inter-war years to develop a
permanent international tribunal and were grist to the mill of those who
opposed war crimes trials for the Nazi leaders. But two of the judgments
of the Leipzig court involving the sinking of the hospital ships Dover Castle
and Llandovery Castle, and the murder of the survivors, mainly Canadian
wounded and medical personnel, are cited to this day as precedents on the
scope of the defence of superior orders.!!

The Treaty of Sevres of 1920, which governed the peace with Turkey,
also provided for war crimes trials.'> The proposed prosecutions against
the Turks were even more radical, going beyond the trial of suspects whose
victims were either Allied soldiers or civilians in occupied territories to
include subjects of the Ottoman Empire, notably victims of the Armenian
genocide. This was the embryo of what would later be called crimes against
humanity. However, the Treaty of Sévres was never ratified by Turkey, and
the trials were never held. The Treaty of Sevres was replaced by the Treaty
of Lausanne of 1923 which contained a ‘Declaration of Amnesty’ for all
offences committed between 1 August 1914 and 20 November 1922.13

Although these initial efforts to create an international criminal court
were unsuccessful, they stimulated many international lawyers to devote
their attention to the matter during the years that followed. Baron Descamps
of Belgium, a member of the Advisory Committee of Jurists appointed by
the Council of the League of Nations, urged the establishment of a ‘high

' German War Trials, Report of Proceedings Before the Supreme Court in Leipzig, London: His
Majesty’s Stationery Office, 1921. See also James F. Willis, Prologue to Nuremberg: The Politics
and Diplomacy of Punishing War Criminals of the First World War, Westport, CT: Greenwood
Press, 1982.

12.(1920) UKTS 115 (1929) 99 (3rd Series), DeMartens, Recueil général des traités, No. 12, p. 720
(French version).

13 Treaty of Lausanne Between Principal Allied and Associated Powers and Turkey, (1923) 28
LNTS 11.
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court of international justice’. Using language borrowed from the Martens
clause in the preamble to the Hague Conventions, Descamps recommended
that the jurisdiction of the court include offences ‘recognized by the civilized
nations butalso by the demands of public conscience [and] the dictates of the
legal conscience of civilized nations’ The Third Committee of the Assembly
of the League of Nations declared that Descamps’ ideas were ‘premature’
Efforts by expert bodies, such as the International Law Association and the
International Association of Penal Law, culminated, in 1937, in the adoption
of a treaty by the League of Nations that contemplated the establishment of
aninternational criminal court.'* But, failing a sufficient number of ratifying
States, that treaty never came into force.

The Nuremberg and Tokyo trials

In the Moscow Declaration of 1 November 1943, the Allies affirmed their
determination to prosecute the Nazis for war crimes. The United Nations
Commission for the Investigation of War Crimes, composed of represen-
tatives of most of the Allies, and chaired by Sir Cecil Hurst of the United
Kingdom, was established to set the stage for post-war prosecution. The
Commission prepared a ‘Draft Convention for the Establishment of a United
Nations War Crimes Court, basing its text largely on the 1937 treaty of the
League of Nations, and inspired by work carried out during the early years
of the war by an unofficial body, the London International Assembly.!® But
it was the work of the London Conference, convened at the close of the
war and limited to the four major powers, the United Kingdom, France,
the United States and the Soviet Union, that laid the groundwork for the
prosecutions at Nuremberg. The Agreement for the Prosecution and Pun-
ishment of Major War Criminals of the European Axis, and Establishing the
Charter of the International Military Tribunal (IMT) was formally adopted
on 8 August 1945, and was promptly signed by representatives of the four
powers. The Charter of the International Military Tribunal was annexed to

t.16

the Agreement.™® This treaty was eventually adhered to by nineteen other

14 Convention for the Creation of an International Criminal Court, League of Nations OJ Spec.
Supp. No. 156 (1936), LN Doc. C.547(1).M.384(1).1937.V (1938).

15 ‘Draft Convention for the Establishment of a United Nations War Crimes Court, UN War Crimes
Commission, Doc. C.50(1), 30 September 1944.

16 Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis,
and Establishing the Charter of the International Military Tribunal (IMT), Annex, (1951) 82



6 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

States who, although they played no active role in the Tribunal’s activities or
the negotiation of its statute, sought to express their support for the concept.

In October 1945, indictments were served on twenty-four Nazi leaders,
and their trial — known as the Trial of the Major War Criminals — began
the following month. It concluded nearly a year later, with the conviction
of nineteen defendants and the imposition of sentence of death in twelve
cases. The Tribunal’s jurisdiction was confined to three categories of offence:
crimes against peace, war crimes and crimes against humanity. The Charter
of the International Military Tribunal had been adopted after the crimes had
been committed, and for this reason it was attacked as constituting ex post
facto criminalisation. Rejecting such arguments, the Tribunal referred to
the Hague Conventions, for the war crimes, and to the 1928 Kellogg—Briand
Pact, for crimes against peace.!” It also answered that the prohibition of
retroactive crimes was a principle of justice, and that it would fly in the face of
justice to leave the Nazi crimes unpunished. This argument was particularly
important with respect to the category of crimes against humanity, for which
there was little real precedent. In the case of some war crimes charges, the
Tribunal refused to convict after hearing evidence of similar behaviour by
British and American soldiers. '

In December 1945, the four Allied powers enacted a somewhat modified
version of the Charter of the International Military Tribunal, known as
Control Council Law No. 10." It provided the legal basis for a series of
trials before military tribunals that were run by the victorious Allies, as
well as for subsequent prosecutions by German courts that continued for

UNTS 279. See Arieh J. Kochavi, Prelude to Nuremberg: Allied War Crimes Policy and the Question
of Punishment, Chapel Hill, NC, and London: University of North Carolina Press, 1998; Report of
Robert H. Jackson, United States Representative to the International Conference on Military Trials,
Washington: US Government Printing Office, 1949.

The Kellogg—Briand Pact was an international treaty that renounced the use of war as a means
to settle international disputes. Previously, war as such was not prohibited by international law.
States had erected a network of bilateral and multilateral treaties of non-aggression and alliance
in order to protect themselves from attack and invasion.

8 France et al. v. Goering et al., (1946) 22 IMT 203; (1946) 13 ILR 203; (1946) 41 American Journal
of International Law 172. The judgment itself, as well as the transcript of the hearings and the
documentary evidence, are reproduced in a forty-volume series published in English and French
and available in most major reference libraries. The literature on the Nuremberg trial of the major
war criminals is extensive. Probably the best modern account is Telford Taylor, The Anatomy of
the Nuremberg Trials, New York: Alfred A. Knopf, 1992.

Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace
and Against Humanity, 20 December 1945, Official Gazette of the Control Council for Germany,
No. 3, 31 January 1946, pp. 50-5.
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several decades. Control Council Law No. 10, which was really a form of
domestic legislation because it applied to the prosecution of Germans by
the courts of the civil authorities, largely borrowed the definition of crimes
against humanity found in the Charter of the Nuremberg Tribunal, but
omitted the latter’s insistence on a link between crimes against humanity
and the existence of a state of war, thereby facilitating prosecution for pre-
1939 crimes committed against German civilians, including persecution of
the Jews and euthanasia of the disabled. Several important trials were held
pursuant to Control Council Law No. 10 in the period 1946—8 by American
military tribunals. These focused on groups of defendants, such as judges,
doctors, bureaucrats and military leaders.?

In the Pacific theatre, the victorious Allies established the International
Military Tribunal for the Far East. Japanese war criminals were tried under
similar provisions to those used at Nuremberg. The bench was more cos-
mopolitan, consisting of judges from eleven countries, including India,
China and the Philippines, whereas the Nuremberg judges were appointed
by the four major powers, the United States, the United Kingdom, France
and the Soviet Union.

At Nuremberg, Nazi war criminals were charged with what the prosecutor
called ‘genocide’, but the term did not appear in the substantive provisions of
the Statute, and the Tribunal convicted them of ‘crimes against humanity’
for the atrocities committed against the Jewish people of Europe. Within
weeks of the judgment, efforts began in the General Assembly of the United
Nations to push the law further in this area. In December 1946, a resolu-
tion was adopted declaring genocide a crime against international law and
calling for the preparation of a convention on the subject.?! Two years later,
the General Assembly adopted the Convention for the Prevention and Pun-
ishment of the Crime of Genocide.?> The definition of genocide set out in
Article II of the 1948 Convention is incorporated unchanged in the Statute
of the International Criminal Court, as Article 6. But, besides defining the
crime and setting out a variety of obligations relating to its prosecution,

20 Frank M. Buscher, The US War Crimes Trial Program in Germany, 1946—1955, Westport, CT:
Greenwood Press, 1989. The judgments in the cases, as well as much secondary material and
documentary evidence, have been published in two series, one by the United States government
entitled Trials of the War Criminals (15 volumes), the other by the United Kingdom government
entitled Law Reports of the Trials of the War Criminals (15 volumes). Both series are readily
available in reference libraries.

21 GA Res. 96 (1).

22 Convention on the Prevention and Punishment of the Crime of Genocide, (1951) 78 UNTS 277.
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Article VT of the Convention said that trial for genocide was to take place
before ‘a competent tribunal of the State in the territory of which the act was
committed, or by such international penal tribunal as may have jurisdiction
with respect to those Contracting Parties which shall have accepted its juris-
diction’ An early draft of the Genocide Convention prepared by the United
Nations Secretariat had actually included a model statute for a court, based
on the 1937 treaty developed within the League of Nations, but the pro-
posal was too ambitious for the time and the conservative drafters stopped
short of establishing such an institution.”® Instead, a General Assembly
resolution adopted the same day as the Convention called upon the Inter-
national Law Commission to prepare the statute of the court promised by
Article V1.4

International Law Commission

The International Law Commission is a body of experts named by the United
Nations General Assembly and charged with the codification and progres-
sive development of international law. Besides the mandate to draft the
statute of an international criminal court derived from Article VI of the
Genocide Convention, in the post-war euphoria about war crimes prosecu-
tion the General Assembly had also asked the Commission to prepare what
are known as the ‘Nuremberg Principles), a task it completed in 1950, and
the ‘Code of Crimes Against the Peace and Security of Mankind a job that
took considerably longer. Indeed, much of the work on the draft statute
of an international criminal court and the draft code of crimes went on
within the Commission in parallel, almost as if the two tasks were hardly
related. The two instruments can be understood by analogy with domestic
law. They correspond in a general sense to the definitions of crimes and
general principles found in criminal or penal codes (the ‘code of crimes’),
and the institutional and procedural framework found in codes of criminal
procedure (the ‘statute’).

Meanwhile, alongside the work of the International Law Commission, the
General Assembly also established a committee charged with drafting the
statute of an international criminal court. Composed of seventeen States, it

23 William A. Schabas, Genocide in International Law: The Crime of Crimes, Cambridge: Cambridge
University Press, 2000.

24 Study by the International Law Commission of the Question of an International Criminal
Jurisdiction’, GA Res. 216 B (III).
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submitted its report and draft statute in 1952.2> A new committee, created
by the General Assembly to review the draft statute in the light of comments
by Member States, reported to the General Assembly in 1954.2° The Inter-
national Law Commission made considerable progress on its draft code and
actually submitted a proposal in 1954.%” Then, the General Assembly sus-
pended the mandates, ostensibly pending the sensitive task of defining the
crime of aggression.?® In fact, political tensions associated with the Cold
War had made progress on the war crimes agenda virtually impossible.

The General Assembly eventually adopted a definition of aggression, in
1974,% but the work did not immediately resume on the proposed interna-
tional criminal court. In 1981, the General Assembly asked the International
Law Commission to revive the work on its draft code of crimes.** Doudou
Thiam was designated the special rapporteur of the Commission, and he
produced annual reports on various aspects of the draft code for more than
a decade. Thiam’s work, and the associated debates in the Commission,
addressed a range of questions, including definitions of crimes, criminal
participation, defences and penalties.’! A substantially revised version of
the 1954 draft code was provisionally adopted by the Commission in 1991,
and then sent to Member States for their reaction.

But the code did not necessarily involve an international jurisdiction.
That aspect of the work was only initiated in 1989, the year of the fall of the
Berlin Wall. Trinidad and Tobago, one of several Caribbean States plagued
by narcotics problems and related transnational crime issues, initiated a
resolution in the General Assembly directing the International Law Com-
mission to consider the subject of an international criminal court within
the context of its work on the draft code of crimes.’” Special Rapporteur
Doudou Thiam made an initial presentation on the subject in 1992. By 1993,
the Commission had prepared a draft statute, this time under the direction
of Special Rapporteur James Crawford. The draft statute was examined that
year by the General Assembly, which encouraged the Commission to com-
plete its work. The following year, in 1994, the Commission submitted the

2
2
27

G

‘Report of the Committee on International Criminal Court Jurisdiction’, UN Doc. A/2135 (1952).
‘Report of the Committee on International Criminal Court Jurisdiction’, UN Doc. A/2645 (1954).
Yearbook . .. 1954, vol. 1, 267th meeting, para. 39, p. 131 (ten in favour, with one abstention). On
the 1954 draft code in general, see D. H. N. Johnson, ‘Draft Code of Offences Against the Peace
and Security of Mankind, (1955) 4 International and Comparative Law Quarterly 445.

28 GA Res. 897 (IX) (1954).  2° GA Res. 3314 (XXIX) (1974). 30 GA Res. 36/106 (1981).
These materials appear in the annual reports of the International Law Commission.

32 GA Res. 44/89.

>N



10 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

final version of its draft statute for an international criminal court to the
General Assembly.*?

The International Law Commission’s draft statute of 1994 focused on
procedural and organisational matters, leaving the question of defining the
crimes and the associated legal principles to the code of crimes, which it
had yet to complete. Two years later, at its 1996 session, the Commission
adopted the final draft of its ‘Code of Crimes Against the Peace and Security
of Mankind’** The draft statute of 1994 and the draft code of 1996 played a
seminal role in the preparation of the Statute of the International Criminal
Court. The International Criminal Tribunal for the Former Yugoslavia has
remarked that ‘the Draft Code is an authoritative international instrument
which, depending upon the specific question at issue, may (i) constitute
evidence of customary law, or (ii) shed light on customary rules which
are of uncertain content or are in the process of formation, or, at the very
least, (iii) be indicative of the legal views of eminently qualified publicists
representing the major legal systems of the world’.*®

The ad hoc tribunals

While the draft statute of an international criminal court was being consid-
ered in the International Law Commission, events compelled the creation
of a court on an ad hoc basis in order to address the atrocities being com-
mitted in the former Yugoslavia. Already, in mid-1991, there had been talk
in Europe of establishing a tribunal to try Saddam Hussein and other Iraqi
leaders following the Gulf War. In late 1992, as war raged in Bosnia, a Com-
mission of Experts established by the Security Council identified a range of
war crimes and crimes against humanity that had been committed and that
were continuing. It urged the establishment of an international criminal

33 James Crawford, ‘The ILC’s Draft Statute for an International Criminal Tribunal, (1994) 88
American Journal of International Law 140; James Crawford, “The ILC Adopts a Statute for an
International Criminal Court, (1995) 89 American Journal of International Law 404. For the
International Law Commission’s discussion of the history of the draft statute, see ‘Report of the
International Law Commission on the Work of its Forty-Sixth Session, 2 May—22 July 1994’, UN
Doc. A/49/10, chapter II, paras. 23-41.

Timothy L. H. McCormack and G. J. Simpson, ‘The International Law Commission’s Draft
Code of Crimes Against the Peace and Security of Mankind: An Appraisal of the Substantive
Provisions’, (1994) 5 Criminal Law Forum 1; John Allain and John R. W. D. Jones, ‘A Patchwork
of Norms: A Commentary on the 1996 Draft Code of Crimes Against the Peace and Security of
Mankind, (1997) 8 European Journal of International Law 100.

35 Prosecutorv. Furundzija (Case No. IT-95-17/1-T), Judgment, 10 December 1998, para. 227.

34
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tribunal, an idea that had originally been recommended by Lord Owen and
Cyrus Vance, who themselves were acting on a proposal from French consti-
tutional judge Robert Badinter. The proposal was endorsed by the General
Assembly in a December 1992 resolution. The rapporteurs appointed under
the Moscow Human Dimension Mechanism of the Conference on Security
and Cooperation in Europe, Hans Correll, Gro Hillestad Thune and Helmut
Tiirk, took the initiative to prepare a draft statute. Several governments also
submitted draft proposals or otherwise commented upon the creation of a
tribunal.*®

On 22 February 1993, the Security Council decided upon the establish-
ment of a tribunal mandated to prosecute ‘persons responsible for serious
violations of international humanitarian law committed in the territory of
the former Yugoslavia since 1991’37 The draft proposed by the Secretary-
General was adopted without modification by the Security Council in its
Resolution 827 of 8 May 1993. According to the Secretary-General’s report,
the tribunal was to apply rules of international humanitarian law that are
‘beyond any doubt part of the customary law’>® The Statute clearly borrowed
from the work then underway within the International Law Commission
on the statute and the code of crimes, in effect combining the two into
an instrument that both defined the crimes and established the procedure
before the court. The Tribunal’s territorial jurisdiction was confined within
the frontiers of the former Yugoslavia. Temporally, it was entitled to prose-
cute offences beginning in 1991, leaving its end-point to be established by
the Security Council.

In November 1994, acting on a request from Rwanda, the Security Coun-
cil voted to create a second ad hoc tribunal, charged with the prosecution
of genocide and other serious violations of international humanitarian law
committed in Rwanda and in neighbouring countries during the year 1994.%°
Its Statute closely resembles that of the International Criminal Tribunal for
the Former Yugoslavia, although the war crimes provisions reflect the fact
that the Rwandan genocide took place within the context of a purely internal
armed conflict. The resolution creating the Tribunal expressed the Council’s

3 For the documentary history of the Yugoslav Tribunal, see Virginia Morris and Michael P. Scharf,
An Insider’s Guide to the International Criminal Tribunal for the Former Yugoslavia: A Documentary
History and Analysis, New York: Transnational Publishers, 1995.

37 SC Res. 808 (1993).

38 ‘Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993)’, UN Doc. §/25704.

3% SC Res. 955 (1994).
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‘grave concern at the reports indicating that genocide and other systematic,
widespread and flagrant violations of international humanitarian law have
been committed in Rwanda’, and referred to the reports of the Special Rap-
porteur for Rwanda of the United Nations Commission on Human Rights,
as well as the preliminary report of the Commission of Experts, which the
Council had established earlier in the year.

The Yugoslav and Rwandan Tribunals are in effect joined at the hip, shar-
ing not only virtually identical statutes but also some of their institutions.
The Prosecutor is the same for both tribunals, as is the composition of
the Appeals Chamber.*’ The consequence, at least in theory, is economy
of scale as well as uniformity of both prosecutorial policy and appellate
jurisprudence. The first major judgment by the Appeals Chamber of the
Yugoslav Tribunal, the Tadic jurisdictional decision of 2 October 1995, clar-
ified important legal issues relating to the creation of the body.*! It also
pointed the Tribunal towards an innovative and progressive view of war
crimes law, going well beyond the Nuremberg precedents by declaring that
crimes against humanity could be committed in peacetime and by estab-
lishing the punishability of war crimes during internal armed conflicts.

Subsequent rulings of the ad hoc tribunals on a variety of matters fed
the debates on creation of an international criminal court. The findings in
Tadic with respect to the scope of war crimes were essentially incorporated
into the Statute of the International Criminal Court. Its obiter dictum that
crimes against humanity could be committed in time of peace and not just in
wartime, as had been the case at Nuremberg, was also endorsed. Other judg-
ments, such as a controversial holding that excluded recourse to a defence
of duress,*> prompted drafters of the Statute to enact a provision ensur-
ing precisely the opposite.*> The issue of ‘national security’ information,

40 Tn 2000, the Statute of the ICTR was amended to allow for appointment of two appellate judges.

Theysitin The Hague, and, together with five colleagues from the International Criminal Tribunal

for the Former Yugoslavia, they make up the Appeals Chamber of the two bodies. See UN Doc.

S/RES/1329 (2000), Annex.

Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory

Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453, 35 ILM 32. There is no equivalent

judgment from the Rwanda Tribunal. A motion raising similar issues to those in Tadic was

dismissed by the Trial Chamber, but appeal of the judgment was discontinued. See Prosecutor v.

Kanyabashi (Case No. ICTR-96-15-T), Decision on the Defence Motion on Jurisdiction, 18 June

1997.

42 prosecutor v. Erdemovic (Case No. IT-96-22-A), Sentencing Appeal, 7 October 1997, (1998) 111
ILR 298.

43 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter Rome
Statute), Art. 31(1)(d).
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ignored by the International Law Commission, was thrust to the forefront
of the debates after the Tribunal ordered Croatia to produce government
documents,** and resulted in one of the lengthiest and most enigmatic pro-
visions in the final Statute.** The Rome Conference also departed from some
of the approaches taken by the Security Council itself, choosing, for exam-
ple, to recognise a limited defence of superior orders whereas the Council’s
drafters had preferred simply to exclude this with an unambiguous provi-
sion. But the Tribunals did more than simply set legal precedent to guide
the drafters. They also provided a reassuring model of what an interna-
tional criminal court might look like. This was particularly important in
debates concerning the role of the Prosecutor. The integrity, neutrality and
good judgment of Richard Goldstone and his successor, Louise Arbour,
answered those who warned of the dangers of a reckless and irresponsible
‘Dr Strangelove prosecutor’

Drafting of the ICC Statute

In 1994, the United Nations General Assembly decided to pursue work
towards the establishment of an international criminal court, taking the
International Law Commission’s draft statute as a basis.*® It convened an
Ad Hoc Committee, which met twice in 1995.4” Debates within the Ad Hoc
Committee revealed rather profound differences among States about the
complexion of the future court, and some delegations continued to con-
test the overall feasibility of the project, although their voices became more
and more subdued as the negotiations progressed. The International Law
Commission draft envisaged a court with ‘primacy’, much like the ad hoc
tribunals for the Former Yugoslavia and Rwanda. If the court’s prosecutor

44 Prosecutor v. Blaskic (Case No. IT-95-14-AR108bis), Objection to the Issue of Subpoenae Duces
Tecum, 29 October 1997, (1998) 110 ILR 677.

45 Rome Statute, Art. 72.

46 All of the basic documents of the drafting history of the Statute, including the draft statute pre-
pared by the International Law Commission, have been reproduced in M. Cherif Bassiouni, ed.,
The Statute of the International Criminal Court: A Documentary History, Ardsley, NY: Transna-
tional Publishers, 1998.

47 Generally, on the drafting of the Statute, see M. Cherif Bassiouni, ‘Negotiating the Treaty of Rome
on the Establishment of an International Criminal Court), (1999) 32 Cornell International Law
Journal 443; Adriaan Bos, ‘From the International Law Commission to the Rome Conference
(1994-1998)’, in Antonio Cassese, Paola Gaeta and John R. W. D. Jones, eds., The Rome Statute
of the International Criminal Court: A Commentary, Oxford: Oxford University Press, 2002,
pp. 35-64.
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chose to proceed with a case, domestic courts could not pre-empt this by
offering to do the job themselves. In meetings of the Ad Hoc Committee, a
new concept reared its head, that of ‘complementarity, by which the court
could only exercise jurisdiction if domestic courts were unwilling or unable
to prosecute. Another departure of the Ad Hoc Committee from the Inter-
national Law Commission draft was its insistence that the crimes within the
court’s jurisdiction be defined in some detail and not simply enumerated.
The International Law Commission had contented itself with listing the
crimes subject to the court’s jurisdiction — war crimes, aggression, crimes
against humanity and genocide — presumably because the draft code of
crimes, on which it was also working, would provide the more comprehen-
sive definitional aspects. Beginning with the Ad Hoc Committee, the nearly
fifty-year-old distinction between the ‘statute’ and the ‘code’ disappeared.
Henceforth, the statute would include detailed definitions of crimes as well
as elaborate provisions dealing with general principles of law and other sub-
stantive matters. The Ad Hoc Committee concluded that the new court was
to conform to principles and rules that would ensure the highest standards
of justice, and that these should be incorporated in the statute itself rather
than being left to the uncertainty of judicial discretion.*®

It had been hoped that the Ad Hoc Committee’s work would set the
stage for a diplomatic conference where the statute could be adopted. But
it became evident that this was premature. At its 1995 session, the General
Assembly decided to convene a ‘Preparatory Committee’, inviting participa-
tion by Member States, non-governmental organisations and international
organisations of various sorts. The ‘PrepCom, as it became known, held
two three-week sessions in 1996, presenting the General Assembly with
a voluminous report comprising a hefty list of proposed amendments to
the International Law Commission draft.*’ It met again in 1997, this time
holding three sessions. These were punctuated by informal intersessional
meetings, of which the most important was surely that held in Zutphen,
in the Netherlands, in January 1998. The “Zutphen draft’ consolidated the

48 ‘Report of the Ad Hoc Committee on the Establishment of an International Criminal Court),
UN Doc. A/50/22. See Roy Lee, ‘The Rome Conference and Its Contributions to International
Law’, in Roy Lee, ed., The International Criminal Court: The Making of the Rome Statute, Issues,
Negotiations, Results, The Hague: Kluwer Law International, 1999, pp. 1-39 at p. 7; Tuiloma
Neroni Slade and Roger S. Clark, ‘Preamble and Final Clauses, in Lee, ibid., pp. 421-50 at
pp. 436-7.

49 ‘Report of the Preparatory Committee on the Establishment of an International Criminal Court),
UN Doc. A/51/22.
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various proposals into a more or less coherent text.® The ‘Zutphen draft’
was reworked somewhat at the final session of the PrepCom, and then sub-
mitted for consideration by the Diplomatic Conference.’! Few provisions
of the original International Law Commission proposal had survived intact.
Most of the Articles in the final draft were accompanied with an assortment
of options and alternatives, surrounded by square brackets to indicate a lack
of consensus, foreboding difficult negotiations at the Diplomatic Confer-
ence.”? Some important issues such as ‘complementarity’ - recognition that
cases would only be admissible before the new court when national justice
systems were unwilling or unable to try them — were largely resolved during
the PrepCom process. The challenge to the negotiators at the Diplomatic
Conference was to ensure that these issues were not reopened. Other matters,
such as the issue of capital punishment, had been studiously avoided during
the sessions of the PrepCom, and were to emerge suddenly as impasses in
the final negotiations.

Pursuant to General Assembly resolutions adopted in 1996 and 1997,
the Diplomatic Conference of Plenipotentiaries on the Establishment of
an International Criminal Court convened on 15 June 1998 in Rome, at
the headquarters of the Food and Agriculture Organization. More than 160
States sent delegates to the Conference, in addition to a range of international
organisations and literally hundreds of non-governmental organisations.
The enthusiasm was quite astonishing, with essentially all of the delegations
expressing their support for the concept. Driving the dynamism of the Con-
ference were two new constituencies: a geographically heterogeneous caucus
of States known as the ‘like-minded’; and a well-organised coalition of non-
governmental organisations.> The ‘like-minded caucus) initially chaired by
Canada, had been active since the early stages of the PrepCom, gradually
consolidating its positions while at the same time expanding its membership.
By the time the Rome Conference began, the ‘like-minded caucus’ included

50 ‘Report of the Inter-Sessional Meeting from 19 to 30 January 1998 in Zutphen, The Netherlands)

UN Doc. A/AC.249/1998/L.13.

51 ‘Report of the Preparatory Committee on the Establishment of an International Criminal Court,
Addendum’, UN Doc. A/CONF.183/2/Add.1.

52 See M. Cherif Bassiouni, ‘Observations Concerning the 1997-98 Preparatory Committee’s Work,,
(1997) 25 Denver Journal of International Law and Policy 397.

3 On the phenomenal and unprecedented contribution of non-governmental organisations, see
William R. Pace and Mark Thieroff, ‘Participation of Non-Governmental Organizations in Lee,
The International Criminal Court, pp. 391-8; William Bourdon, ‘Role de la société civile et des
ONG,, in La Cour pénale internationale, Paris: La Documentation frangaise, 1999, pp. 89-96.
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more than sixty of the 160 participating States.>* The ‘like-minded” were
committed to a handful of key propositions that were substantially at odds
with the premises of the 1994 International Law Commission draft and, by
and large, in conflict with the conception of the court held by the perma-
nent members of the Security Council. The principles of the ‘like-minded’
were: an inherent jurisdiction of the court over the ‘core crimes’ of geno-
cide, crimes against humanity and war crimes (and, perhaps, aggression);
the elimination of a Security Council veto on prosecutions; an independent
prosecutor with the power to initiate proceedings proprio motu; and the
prohibition of reservations to the statute. While operating relatively infor-
mally, the like-minded quickly dominated the structure of the Conference.
Key functions, including the chairs of most of the working groups, as well as
membership in the Bureau, which was the executive body that directed the
day-to-day affairs of the Conference, were taken up by its members. Canada
relinquished the chair of the ‘like-minded’ when the legal advisor to its
foreign ministry, Philippe Kirsch, was elected president of the Conference’s
Committee of the Whole.

But there were other caucuses and groupings at work, many of them
reflections of existing formations within other international bodies, like
the United Nations. The caucus of the Non-Aligned Movement (NAM)
was particularly active in its insistence that the crime of aggression be
included within the subject-matter jurisdiction of the court. A relatively new
force, the Southern African Development Community (SADC), under the
dynamic influence of post-apartheid South Africa, took important positions
on human rights, providing a valuable counter-weight to the Europeans in
this field. The caucus of the Arab and Islamic States was active in a number
of areas, including a call for the prohibition of nuclear weapons, and sup-
port for inclusion of the death penalty within the statute. The beauty of the
like-minded caucus, indeed the key to its great success, was its ability to cut
across the traditional regionalist lines. Following the election of the Labour

5% Andorra, Argentina, Australia, Austria, Belgium, Benin, Bosnia-Herzegovina, Brunei, Bulgaria,
Burkina Faso, Burundi, Canada, Chile, Congo (Brazzaville), Costa Rica, Croatia, Czech Republic,
Denmark, Egypt, Estonia, Finland, Gabon, Georgia, Germany, Ghana, Greece, Hungary, Ireland,
Italy, Jordan, Latvia, Lesotho, Liechtenstein, Lithuania, Luxembourg, Malawi, Malta, Namibia,
the Netherlands, New Zealand, Norway, the Philippines, Poland, Portugal, Republic of Korea,
Romania, Samoa, Senegal, Sierra Leone, Singapore, Slovakia, Slovenia, Solomon Islands, South
Africa, Spain, Swaziland, Sweden, Switzerland, Trinidad and Tobago, United Kingdom, Venezuela
and Zambia.



CREATION OF THE COURT 17

government in the United Kingdom, the like-minded caucus even managed
to recruit a permanent member of the Security Council to its ranks.

The Rome Conference began with a few days of formal speeches from
political figures, United Nations officials and personalities from the grow-
ing ranks of those actually involved in international criminal prosecution,
including the presidents of the two ad hoc tribunals and their Prosecutor.’
Then the Conference divided into a series of working groups with responsi-
bility for matters such as general principles, procedure and penalties. Much
of this involved details, unlikely to create insurmountable difficulties to the
extent that the delegates were committed to the success of the endeavour.
But a handful of core issues — jurisdiction, the ‘trigger mechanism’ for pros-
ecutions, the role of the Security Council — remained under the wing of the
Bureau. These difficult questions were not publicly debated for most of the
Conference, although much negotiating took place informally.

One by one, the provisions of the statute were adopted ‘by general agree-
ment’ in the working groups, that is, without a vote. The process was tedious,
in that it allowed a handful of States or even one of them to hold up progress
by refusing to join consensus. The chairs of the working groups would
patiently negotiate compromises, drawing on comments by States who often
expressed their views on a provision but then indicated their willingness to
be flexible. Within a week of the beginning of the Conference, the working
groups were forwarding progress reports to the Committee of the Whole,
indicating the provisions that had already met with agreement. These were
subsequently examined by the Drafting Committee, chaired by Professor
M. Cherif Bassiouni, for terminological and linguistic coherence in the
various official language versions of the statute.

But, as the weeks rolled by, the key issues remained to be settled, of
which the most important were the role of the Security Council, the list
of ‘core crimes’ over which the court would have inherent jurisdiction,
and the scope of its jurisdiction over persons who were not nationals of
States Parties. These had not been assigned to any of the working groups,

%5 For a detailed discussion of the proceedings at the Rome Conference, see Philippe Kirsch and
John T. Holmes, ‘The Rome Conference on an International Criminal Court: The Negotiating
Process’, (1999) 93 American Journal of International Law 2; Roy Lee, ‘The Rome Conference
and Its Contributions to International Law’, in Lee, The International Criminal Court, pp. 1-39,
particularly pp. 21-3; and Philippe Kirsch, ‘The Development of the Rome Statute’, in Lee, The
International Criminal Court, pp. 451-61.
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and instead were handled personally by the chair of the Committee of the
Whole, Philippe Kirsch. With two weeks remaining, Kirsch issued a draft that
set out the options on these difficult questions. The problem, though, was
that many States belonged to the majority on one question but dissented on
others. Findinga common denominator, thatis, a workable statute that could
reliably obtain the support of two-thirds of the delegates in the event that
the draft statute was ever to come to a vote, remained daunting. Suspense
mounted in the final week, with Kirsch promising a final proposal that
in fact he only issued on the morning of 17 July, the day the Conference
was scheduled to conclude. By then it was too late for any changes. Like a
skilled blackjack player, Kirsch had carefully counted his cards, yet he had
no guarantee that his proposal might not meet unexpected opposition and
lead, inexorably, to the collapse of the negotiations. Throughout the final
day of the Conference delegates expressed their support for the ‘package’,
and resisted any attempts to alter or adjust it out of fear that the entire
compromise might unravel. The United States tried unsuccessfully to rally
opposition, convening a meeting of what it had assessed as ‘waverers’. Indeed,
hopes that the draft statute might be adopted by consensus at the final session
were dashed when the United States exercised its right to demand that a
vote be taken. The result was 120 in favour, with twenty-one abstentions
and seven votes against. The vote was not taken by roll call, and only the
declarations made by States themselves indicate who voted for what. The
United States, Israel and China stated that they had opposed adoption of
the statute.”® Among the abstainers were several Arab and Islamic States, as
well as a number of delegations from the Commonwealth Caribbean.

t,57

In addition to the Statute of the International Criminal Court,” on 17 July

1998 the Diplomatic Conference also adopted a Final Act,*® providing for
the establishment of a Preparatory Commission by the United Nations Gen-
eral Assembly. The Commission was assigned a variety of tasks, of which the
most important were the drafting of the Rules of Procedure and Evidence,”
which provide details on a variety of procedural and evidentiary questions,

56 Lee, The International Criminal Court, at pp. 25-26; and Giovanni Conso, ‘Looking to the Future’,
in Lee, The International Criminal Court, at pp. 471-7. For the positions of the United States and
China, see UN Doc. A/C.6/53/SR.9.

57 The text of the Statute adopted at the close of the Rome Conference contained a number of
minor errors, essentially of a technical nature. There have been two attempts at correction of
the English-language version of the Statute: UN Doc. C.N.577.1998. TREATIES-8 (10 November
1998) and UN Doc. C.N.604.1999. TREATIES-18 (12 July 1999).

8 UN Doc. A/CONF.183/10. % Provided for in Art. 51 of the Rome Statute.
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and the drafting of the Elements of Crimes,* which elaborate upon the defi-
nitions of offences in Articles 6, 7 and 8 of the Statute. The Commission met
the deadline of 30 June 2000, set for it by the Final Act, for the completion of
the Rules and the Elements.®! Other tasks included drafting an agreement
with the United Nations on the relationship between the two organisations,
preparation of a host State agreement with the Netherlands, which is to be
the seat of the Court, and documents to direct or resolve a range of essen-
tially administrative issues, such as the preliminary budget. An Agreement
on the Privileges and Immunities of the International Criminal Court was
also adopted. It provides personnel of the Court with a range of special
measures analogous to those of United Nations personnel and diplomats.
It is up to individual States to sign and ratify this treaty.®? The Preparatory
Commission held ten sessions, concluding its work in July 2002 just as the
Statute was entering into force, although it did not formally dissolve until
September 2002.

The Statute required sixty ratifications or accessions for entry into force.
The date of entry into force — 1 July 2002 — is an important one, if only
because the Court cannot prosecute crimes committed prior to entry into
force. Entry into force also began the real formalities of establishing the
Court, such as the election of judges and Prosecutor. States were also invited
to sign the Statute, which is a preliminary step indicating their intention to
ratify. They were given until the end of 2000 to do so, and some 139 availed
themselves of the opportunity. Even States that had voted against the Statute
at the Rome Conference, such as the United States and Israel, ultimately
decided to sign. States wishing to join the Court who did not deposit their
signatures by the 31 December 2000 deadline are said to accede to, rather
than ratify, the Statute.®

Senegal was the first to ratify the Statute, on 2 February 1999, followed
by Trinidad and Tobago two months later. The pace of ratification was
speedier and more dramatic than anyone had realistically expected. By the
second anniversary of the adoption of the Statute, fourteen ratifications had

60
6

Provided for in Art. 9 of the Rome Statute.

‘Elements of Crimes’, ICC-ASP/1/3, pp. 108-55; ‘Rules of Procedure and Evidence’, ICC-ASP/1/3,
pp. 10-107.

‘Agreement on the Privileges and Immunities of the International Criminal Court’, ICC-ASP/1/3,
pp. 215-32. See Phakiso Mochochoko, ‘The Agreement on Privileges and Immunities in the
International Criminal Court), (2002) 25 Fordham International Law Journal 638.

There have been three accessions: by Dominica and Afghanistan, which never signed the Statute;
and by Timor Leste, which did not even exist as a sovereign State until May 2002.
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been deposited. By 31 December 2000, when the signature process ended,
there were twenty-seven parties. By the third anniversary, the total stood at
thirty-seven. Significant delays between signature and ratification were to
be expected, because most States needed to undertake significant legislative
changes in order to comply with the obligations imposed by the Statute,
and it was normal for them to want to resolve these issues before formal
ratification. Specifically, they needed to provide for cooperation with the
Court in terms of investigation, arrest and transfer of suspects. Many States
now prohibit the extradition of their own nationals, a situation incompatible
with the requirements of the Statute. In addition, because the Statute is
predicated on ‘complementarity’, by which States themselves are presumed
toberesponsible for prosecuting suspects found on their own territory, many
felt obliged to bring their substantive criminal law into line, enacting the
offences of genocide, crimes against humanity and war crimes as defined in
the Statute and ensuring that their courts can exercise universal jurisdiction
over these crimes.**

The magic number of sixty ratifications was reached on 11 April 2002. In
fact, because several were planning to ratify at the time, the United Nations
organised a special ceremony at which ten States deposited their instruments
simultaneously. The Statute provides for entry into force on the first day of
the month after the sixtieth day following the date of deposit of the sixtieth
instrument of ratification. Accordingly, the Statute entered into force on
1 July 2002.

The Assembly of States Parties was promptly convened for its first session,
which was held on 3-10 September 2002. The Assembly formally adopted
the Elements of Crimes and the Rules of Procedure and Evidence in versions
unchanged from those that had been approved by the Preparatory Com-
mission two years earlier. A number of other important instruments were
also adopted, and plans made for the election of the eighteen judges and the
Prosecutor. Nominations for these positions closed at the end of November
2002, with more than forty candidates for judge but none for the crucially
important position of Prosecutor. Elections of the judges were completed
by the Assembly during the first week of February 2003, at its resumed first
session. In a totally unprecedented development for international courts

4 William A. Schabas, “The Follow Up to Rome: Preparing for Entry into Force of the International
Criminal Court Statute’, (1999) 20 Human Rights Law Journal 157; S. Rama Rao, ‘Financing of
the Court, Assembly of States Parties and the Preparatory Commission’, in Lee, The International
Criminal Court, pp. 399—420 at pp. 414-20; Bruce Broombhall, “The International Criminal Court:
A Checklist for National Implementation’, (1999) 13quater Nouvelles etudes pénales 113.
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and tribunals, more than one-third of the judges elected in February 2003
were women.® The first Prosecutor, Luis Moreno Ocampo of Argentina,
was elected in April 2003.

Even prior to entry into force, it became increasingly clear that a show-
down was looming between the United States and the Court. One of the
final acts of the Clinton administration was to sign the Statute, literally at
the eleventh hour, on the evening of 31 December 2000.¢ The adminis-
tration had been somewhat divided on the issue, as elements within the
Department of State — some of them fundamentally sympathetic to the
Court — tried to ‘fix’ the Statute and thereby facilitate United States support
or, at the very least, a modicum of benign tolerance. The Bush administra-
tion, which took office a few weeks later, was overtly hostile to the Court.
It approached the United Nations Secretariat to see if the signature could
be revoked. But, while international law does not permit a treaty to be
‘unsigned’, the Vienna Convention on the Law of Treaties clearly envisages
a situation where a State, subsequent to signature, has changed its mind.
According to Article 18 of the Vienna Convention, a signatory State may not
‘defeat the object and purpose of a treaty prior to its entry into force’ until it
has made clear its intent not to become a party to the treaty.®” This is what

the Bush administration did on 6 May 2002, in a communication filed with

the United Nations Secretary-General.®®

95 See ‘Assembly of States Parties to the Rome Statute of the International Criminal Court, First
Session, New York, 3-10 September 2002, Official Records, ICC-ASP/1/3.

The chief negotiator for the United States, David Scheffer, offered several reasons for signature,
including maintaining the country’s influence within the ongoing negotiations, influencing
national judges and prosecutors to take a positive view of the Court, and enhancing the country’s
‘leadership on international justice issues’ See David J. Scheffer, ‘Staying the Course with the
International Criminal Court) (2002) 35 Cornell International Law Journal 47. Scheffer left the
Department of State when the administration changed in 2001, and subsequently took a pub-
lic position favouring ratification by the United States. On the United States position, see also
William K. Lietzau, “The United States and the International Criminal Court: International Crim-
inal Law After Rome: Concerns from a US Military Perspective), (2001) 64 Law and Contemporary
Problems 119; Ruth Wedgwood, ‘The International Criminal Court: An American View’, (1999)
10 European Journal of International Law 93; Gerhard Hafner, Kristen Boon, Anne Riibesame
and Jonathan Huston, ‘A Response to the American View as Presented by Ruth Wedgwood’,
(1999) 10 European Journal of International Law 108; and David Forsythe, “The United States
and International Criminal Justice, (2002) 24 Human Rights Quarterly 974.

Vienna Convention on the Law of Treaties, (1979) 1155 UNTS 331.

The statement reads: “This is to inform you, in connection with the Rome Statute of the Inter-
national Criminal Court adopted on July 17, 1998, that the United States does not intend to
become a party to the treaty. Accordingly, the United States has no legal obligations arising from
its signature on December 31, 2000. The United States requests that its intention not to become a
party, as expressed in this letter, be reflected in the depositary’s status lists relating to this treaty.’
Israel did much the same thing on 28 August 2002.
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This was only a precursor for more aggressive challenges to the Court.
Most of this took the form of measures aimed at protecting what were
euphemistically referred to as ‘US peacekeepers’.®® The United States pres-
sured a number of States to reach bilateral agreements whose purpose was
to shelter American nationals from the Court. These were made pursuant to
Article 98(2) of the Statute, which prevents the Court from proceeding with
a request to surrender an accused if this would require the requested State
to breach an international agreement that it has made with another State.
The provision was actually intended to recognise what are known as ‘host
State agreements’ and ‘status of forces agreements’. Such instruments give
a kind of immunity to foreign military forces based in another State, or to
various international and non-governmental organisations. The new agree-
ments that the United States was pushing went much further, because they
applied to all of its citizens within the State in question. Perhaps these were
consistent with a technical reading of Article 98(2), although they were not
at all what was meant when the provision was adopted. American diplomats
succeeded in bullying a number of States — many of them not even Par-
ties to the Statute — into signing these agreements.”” However, those States
with the most significant numbers of American residents, such as Canada,
Mexico and those of western Europe, for whom there might be some real
significance to the possibility of enforcement of surrender orders issued by
the Court, have refused to entertain what they have understood as a more
or less indirect attack on the Court. On 25 September 2002, the European
Parliament opposed the bilateral immunity agreements being proposed by
the United States, saying that they were inconsistent with the Rome Statute.

Worse was yet to come, however. Within a few days of the Statute’s entry
into force, the United States announced that it would veto all future Security
Council resolutions concerning peacekeeping and collective security oper-
ations until the Council adopted a resolution that would, in effect, exclude
members of such operations from the jurisdiction of the Court.”! As early
as May 2002, it had threatened to withdraw peacekeeping troops from East

6 See Sean D. Murphy, ‘Efforts to Obtain Immunity from ICC for US Peacekeepers), (2002) 96
American Journal of International Law 725.

70" As of 1 April 2003, agreements had been made with Afghanistan, the Dominican Republic, the
Gambia, Honduras, India, Israel, Kuwait, the Marshall Islands, Mauritania, Micronesia, Nepal,
Palau, Romania, Sierra Leone, Tajikistan, Timor Leste and Uzbekistan.

7L UN Doc. S/RES/1422 (2002). See Mohamed El Zeidy, ‘The United States Dropped the Atomic
Bomb of Article 16 of the ICC Statute: Security Council Power of Deferrals and Resolution 1422,
(2002) 35 Vanderbilt Journal of Transnational Law 1503.
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Timor if there was no immunity.”> The debate erupted as the Council was
about to renew the mandate of its mission in Bosnia and Herzegovina. Even
with the proposed resolution, United Nations peacekeepers, as well as the
much larger contingent of United States armed forces and those of other
States that belong to the NATO-led Stabilisation Force (SFOR), remained
subject to the jurisdiction of the International Criminal Tribunal for the For-
mer Yugoslavia. The United States was really concerned about other parts
of the world. The blackmail succeeded, but to outraged protests from many
States, including Germany and Canada.

Finally, on 2 August 2002, President Bush signed into law the American
Service Members’ Protection Act. Referring to the Rome Statute, the pream-
ble to the Act declares: ‘Not only is this contrary to the most fundamental
principles of treaty law, it could inhibit the ability of the US to use its mili-
tary to meet alliance obligations and participate in multinational operations
including humanitarian interventions to save civilian lives.” The Act pro-
hibits agencies of the United States government from cooperating with the
Court, imposes restrictions on participation in United Nations peacekeep-
ing activities, prohibits United States military assistance to States Parties to
the Statute, and authorises the use of force to free any United States citizen
who is detained or imprisoned by or on behalf of the Court.” It was soon
christened the ‘Hague Invasion Act’ by its many critics who imagined a sce-
nario of the Marines landing on the beaches of Scheveningen in an attempt
to rescue some latter-day Henry Kissinger.

These developments have actually proved to be little more than squalls,
and the Courthas weathered them without major mishap. Attimes, it seemed
as if opposition from the United States only enhanced the enthusiasm of
other countries for the Court. Moreover, the United States now seems to
have run out of ideas as to how to attack the Court. Its two serious chal-
lenges have had the relatively limited effect of sheltering American nationals
in what are only a handful of countries with relatively insignificant expatri-
ate populations, and of immunising troops in United Nations-authorised
missions. If this is the worst that the United States can throw at the Court,
the institution cannot be in any great danger.

72 Colum Lynch, ‘US Seeks Court Immunity for E. Timor Peacekeepers, Washington Post, 16 May
2002, p. A22; Colum Lynch, ‘US Peacekeepers May Leave E. Timor’, Washington Post, 18 May
2002, p. A20.

73 Sean D. Murphy, ‘American Servicemembers’ Protection Act, (2002) 96 American Journal
of International Law 975.
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The influence of the Rome Statute will extend deep into domestic criminal
law, enriching the jurisprudence of national courts and challenging prosecu-
tors and judges to display greater zeal in the repression of serious violations
of human rights. National courts have shown, in recent years, a growing
enthusiasm for the use of international law materials in the application of
their own laws. A phenomenon of judicial globalisation is afoot. The Statute
itself, and eventually the case law of the International Criminal Court, will
no doubt contribute in this area. The International Criminal Tribunal for
the Former Yugoslavia, in Prosecutor v. Furundzija, described the Statute’s
legal significance as follows:

[A]t present it is still a non-binding international treaty (it has not yet entered
into force). It was adopted by an overwhelming majority of the States attend-
ing the Rome Diplomatic Conference and was substantially endorsed by the
General Assembly’s Sixth Committee on 26 November 1998. In many areas
the Statute may be regarded as indicative of the legal views, i.e. opinio juris
of a great number of States. Notwithstanding article 10 of the Statute, the
purpose of which is to ensure that existing or developing law is not ‘limited’
or ‘prejudiced’ by the Statute’s provisions, resort may be had com grano salis
to these provisions to help elucidate customary international law. Depending
on the matter at issue, the Rome Statute may be taken to restate, reflect or
clarify customary rules or crystallise them, whereas in some areas it creates
new law or modifies existing law. At any event, the Rome Statute by and large
may be taken as constituting an authoritative expression of the legal views of
a great number of States.”*

In the same vein, another Trial Chamber described the draft Elements of
Crimes to be ‘helpful in assessing the state of customary international law’
It added that those States attending the Rome Conference, regardless of
whether they had signed the Statute, were eligible to participate in the ses-
sions of the Preparatory Commission that adopted the Elements of Crimes
in July 2000. ‘From this perspective), said the Trial Chamber, ‘the document
is a useful key to the opinio juris of the States.””

74 Prosecutor v. Furundzija (Case No. IT-95-17/IT), Judgment, 10 December 1998, para. 227.
For an example of the draft statute of the court being cited as a guide to evolving custom-
ary international law, see the reasons of Justice Michel Bastarache of the Supreme Court of
Canada in Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 SCR
982, at paras. 66—8.

7> Prosecutorv. Krstic (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 541.
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The International Criminal Court is perhaps the most innovative and
exciting development in international law since the creation of the United
Nations. The Statute is one of the most complex international instruments
ever negotiated, a sophisticated web of highly technical provisions drawn
from comparative criminal law combined with a series of more political
propositions that touch the very heart of State concerns with their own
sovereignty. Without any doubt its creation is the result of the human rights
agenda that has steadily taken centre stage within the United Nations since
Article 1 of its Charter proclaimed the promotion of human rights to be
one of its purposes. From a hesitant commitment in 1945, to an ambitious
Universal Declaration of Human Rights in 1948, we have now reached a
point where individual criminal liability is established for those responsible
for serious violations of human rights, and where an institution is created
to see that this is more than just some pious wish.



Crimes prosecuted by the Court

The International Criminal Court has jurisdiction over four categories of
crimes: genocide, crimes against humanity, war crimes and aggression.
In both the preamble to the Statute and in Article 5, these are variously
described as ‘the most serious crimes of concern to the international com-
munity as a whole’. Elsewhere, the Statute describes them as ‘unimaginable
atrocities that deeply shock the conscience of humanity’ (preamble), ‘inter-
national crimes’ (preamble), and ‘the most serious crimes of international
concern’ (Article 1).!

The concept of ‘international crimes’ has been around for centuries. They
were generally considered to be offences whose repression compelled some
international dimension. Piracy, for example, was committed on the high
seas. This feature of the crime necessitated special jurisdictional rules as well
as cooperation between States. Similar requirements obtained with respect
to the slave trade, trafficking in women and children, trafficking in narcotic
drugs, hijacking, terrorism and money-laundering. It was indeed this sort of
crime that inspired Trinidad and Tobago, in 1989, to reactivate the issue of
an international criminal court within the General Assembly of the United
Nations.? Crimes of this type are already addressed in a rather sophisticated
scheme of international treaties, and for this reason the drafters of the Rome
Statute referred to them as ‘treaty crimes’

The crimes over which the International Criminal Court has jurisdiction
are ‘international’ not so much because international cooperation is needed
for their repression, although this is also true, but because their heinous
nature elevates them to a level where they are of ‘concern’ to the international
community. These crimes are somewhat more recent in origin than many
of the so-called ‘treaty crimes’, in that their recognition and subsequent

! Foran extensive review of the crimes punishable by the Court, see Machteld Boot, Genocide, Crimes
Against Humanity, War Crimes: Nullum Crimen Sine Lege and the Subject Matter Jurisdiction of
the International Criminal Court, Antwerp: Intersentia, 2002.

% GA Res. 44/89.
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development is closely associated with the human rights movement that
arose subsequent to World War II. They dictate prosecution because human-
ity asa whole is the victim. Moreover, humanity as a whole is entitled, indeed
required, to prosecute them for essentially the same reasons as we now say
that humanity as a whole is concerned by violations of human rights that
were once considered to lie within the exclusive prerogatives of State
sovereignty.

All four crimes within the jurisdiction of the Court were prosecuted,
at least in an earlier and somewhat embryonic form, by the Nuremberg
Tribunal and the other post-war courts. At Nuremberg, they were called
crimes against peace, war crimes and crimes against humanity.> The term
‘crimes against peace’ is now replaced by ‘aggression’; while probably not
identical, the two termslargely overlap. Although the term ‘genocide’ already
existed at the time of the Nuremberg trial, and it was used by the prosecutors,
the indictments against Nazi criminals for the genocide of European Jews
were based on the charge of ‘crimes against humanity’. But, in contemporary
usage, the crime of ‘genocide’ is now subsumed within the broader concept
of ‘crimes against humanity’.

The definitions of crimes within the Nuremberg Charter are relatively
laconic, and the scope of the four categories of crimes as they are now con-
ceived has evolved considerably since that time. Since Nuremberg, the con-
cepts of crimes against humanity and war crimes have also undergone signif-
icant development and enlargement. For example, crimes against humanity
can now take place in peacetime as well as during armed conflict, and war
crimes are punishable whether they are committed in non-international or
ininternational armed conflict. The evolution in the definitions is somewhat
reflected in the length of the definitions in the Rome Statute. But other factors
are also at work. It was easier to define the crimes at Nuremberg because it
was the prosecutors who were doing the defining. When States realise they
are setting a standard by which they themselves, or their leaders and military
personnel, may be judged, they seem to take greater care and insist upon
many safeguards. Arguments in favour of more detailed texts also relied upon
principles of procedural fairness in criminal law, recognised by contempo-
rary human rights law. At Rome, States argued that the ‘principle of legality’
dictated detailed and precise provisions setting out the punishable crimes.

3 Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis,
and Establishing the Charter of the International Military Tribunal (IMT), Annex, (1951) 82
UNTS 279.



28 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

The definition of the crimes in the Rome Statute is in some cases the result
of recent treaties, such as the 1984 Convention Against Torture* or the earlier
Apartheid Convention.” But much of the development in the definition of
these crimes is attributed to the evolution of customary law, whose content
is not always as easy to identify with clarity. The definitions of crimes set
out in Articles 6 to 8, as completed by the Elements of Crimes, correspond
in a general sense to the state of customary international law. The three
categories of crimes are drawn from existing definitions and use familiar
terminology. The drafters might have chosen to dispense with these old
terms — crimes against humanity, war crimes — in favour of a genuinely
original codification, defining the Court’s subject matter jurisdiction as
being over ‘serious violations of human rights’® But they did not take such a
route. Nevertheless, while the correspondence with customary international
law is close, it is far from perfect. To answer concerns that the Statute’s
definitions of crimes be taken as a codification of custom, Article 10 of the
Statute declares: ‘Nothing in this Part shall be interpreted as limiting or
prejudicing in any way existing or developing rules of international law for
purposes other than this Statute.” Those who argue that customary law goes
beyond the Statute, for example by prohibiting the use of certain weapons
that are not listed in Article 8, can rely on this provision.” It will become
more and more important in the future, because customary law should
evolve and the Statute may not be able to keep pace with it. For example, it
is foreseeable that international law may raise the age of prohibited military
recruitment from fifteen, or consider certain weapons to be prohibited. As
a result of Article 10, the Statute cannot provide comfort to those who
argue against this evolution of customary law. But, of course, the logic of
Article 10 cuts both ways. To those who claim that the Statute sets a new
minimum standard, for example in the field of gender crimes, conservative
jurists will plead Article 10 and stress the differences between the texts in
the Statute and their less prolix ancestors in the Geneva Conventions and
related instruments.

* Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
(1987) 1465 UNTS 85.

5 International Convention on the Suppression and Punishment of the Crime of Apartheid, (1976)
1015 UNTS 243.

© See, on this, L. C. Green, ““Grave Breaches” or Crimes Against Humanity), (1997/98) 8 United
States Air Force Academy Journal of Legal Studies 19; William J. Fenrick, ‘Should Crimes Against
Humanity Replace War Crimes?’, (1999) 37 Columbia Journal of Transnational Law 767.

7 Notealso the definitions of crimes, which begin with the phrase ‘For the purpose of this Statute ... ..
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There would be little disagreement with the proposition that the Court
is not designed to try all perpetrators of the four core crimes. It will be con-
cerned not only with ‘the most serious crimes’ but also with the most serious
criminals, generally leaders, organisers and instigators. Lower-level offend-
ers are unlikely to attract the attention of a prosecutor whose energies must
be concentrated, if only because of budgetary constraints. Article 17(1)(d)
of the Statute says that the Court must declare a case inadmissible if it is not
‘of sufficient gravity’. The Prosecutor, in the exercise of his or her discretion
as to whether to proceed with a case, is instructed to forego prosecution
when ‘[a] prosecution is not in the interests of justice, taking into account
all the circumstances, including the gravity of the crime, the interests of
victims and the age or infirmity of the alleged perpetrator, and his or her
role in the alleged crime’® In the case of juvenile offenders, the Statute does
this explicitly, declaring simply that the Court is without jurisdiction over
a person who was under the age of eighteen at the time of the alleged com-
mission of a crime.” This does not, of course, mean that a young person of
seventeen cannot commit a crime against humanity or a war crime. Rather,
it is a policy decision made by the drafters of the Statute that was driven by
considerations about the nature of the accused rather than the nature of the
crime.

In addition, all of the definitions of crimes within the jurisdiction of the
Court have some form of built-in threshold that will help to focus these
decisions and limit the discretion of the Prosecutor. In the case of genocide,
the result is achieved by the very high level of dolus specialis or ‘special intent’
thatis part of the definition of the crime. The offender must intend to destroy
the targeted group in whole or in part. Many of those who participate in
a genocide may well fall outside this definition. Although they are actively
involved, they may lack knowledge of the context of the crime and for that
reason lack the requisite intent. In the case of crimes against humanity, this
issue is addressed somewhat differently, with a criterion by which the offence
must be part of a ‘widespread or systematic attack’ Both genocide, by its
very nature, and crimes against humanity, by the ‘widespread or systematic’
qualification, have a quantitative dimension. They are not isolated crimes,
and will in practice only be prosecuted when planned or committed on a

8 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 53(2)(c).
% Ibid., Art. 26.
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large scale. In contrast, war crimes do not, in a definitional sense, require the
same quantitative scale. A single murder of a prisoner of war or a civilian may
constitute a war crime, but it is hard to envisage a single murder constituting
genocide or a crime against humanity, at least in the absence of some broader
context. For this reason, the Rome Statute attempts to narrow the scope of
war crimes with a short introductory paragraph or chapeau at the beginning
of Article 8: “The Court shall have jurisdiction in respect of war crimes in
particular when committed as a part of a plan or policy or as part of a
large-scale commission of such crimes.” Many States were opposed to any
such limitation on the scope of war crimes, and only agreed to the provision
if the words ‘in particular’ were included. It should not be taken as any
new restriction on the customary definition of war crimes but rather as a
technique to limit the jurisdiction of the Court.

The Statute does not propose any formal hierarchy among the four cate-
gories of crime. There are suggestions, within customary international law,
the case law of international tribunals and the Statute itself, that even among
these ‘most serious crimes’, some are more serious than others. It might be
argued that war crimes are less important than both genocide and crimes
against humanity because Article 124 of the Statute allows States to ‘opt out’
temporarily of jurisdiction for war crimes at the time of ratification. Also, two
of the defences that are codified by the Statute, superior orders and defence
of property,!? are admissible only in the case of war crimes, implying that
justification may exist for war crimes where it can never exist for genocide
and crimes against humanity. The crime of ‘direct and public incitement’
exists only in the case of genocide;!! the drafters at Rome rejected suggestions
that this inchoate form of criminality, drawn from Article IIT of the 1948
Genocide Convention, be broadened to encompass crimes against human-
ity and war crimes. Before the ad hoc tribunals for the Former Yugoslavia
and Rwanda, the judges appear to be divided on whether or not there is a
hierarchy between the different categories of offences, although a majority
seems unfavourable to the concept.!?

Article 5 of the Rome Statute declares that the Court’s jurisdiction is lim-
ited to ‘the most serious crimes of concern to the international community

10 Thid., Arts. 33(1) and 31(1)(c) respectively. W 1bid., Art. 25(3)(e).

12 prosecutor v. Erdemovic (Case No. IT-96-22-A), Sentencing Appeal, 7 October 1997, (1998)
111 ILR 298; Prosecutor v. Kupreskic et al. (Case No. IT-95-16-T), Judgment, 14 January 2000;
Prosecutorv. Tadic (Case No. IT-94-1-A and IT-94-1-Abis), Judgment in Sentencing Appeals, 26
January 2000; Prosecutor v. Furundzija (Case No. IT-96-17/1-A), Judgment, 17 July 2000.
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asawhole’ and, specifically, to the crime of genocide, crimes against human-
ity, war crimes and the crime of aggression. A review conference, to be held
seven years after the entry into force of the Statute, may consider amend-
ments to the list of crimes contained in Article 5,!% and it is therefore not
inconceivable that new offences may be added. The Statute also contem-
plates the possibility of amendments to the definitions that were adopted at
Rome.!*

Some offences, while theoretically within the subject-matter jurisdic-
tion of the Court, are subject to further decisions and agreements. For
example, the war crimes provision dealing with use of weapons and meth-
ods of warfare of a nature to cause superfluous injury or unnecessary suf-
fering, or which are inherently indiscriminate, can only become operational
when a list of such weapons and methods is included in an annex to the
Statute. But the real ‘sleeper’ in the Court’s subject-matter jurisdiction is
the crime of aggression. While the Rome Conference agreed that aggression
should be part of the Court’s subject-matter jurisdiction, it proved impos-
sible to agree upon either a definition or the appropriate mechanism for
judicial determination of whether or not the crime had actually occurred.
The definition of aggression and the conditions of its prosecution, as well
as the annex enumerating prohibited weapons and methods of warfare,
require a formal amendment, in accordance with Articles 121 and 123 of the
Statute.

It was largely the non-aligned countries who insisted that aggression
remain within the jurisdiction of the Court, and these States pursued a
‘compromise on the addition of aggression as a generic crime pending the
definition of its elements by a preparatory committee or a review conference
ata later stage’.!® The Bureau of the Rome Conference suggested, on 10 July
1998, that if generally acceptable provisions and definitions were not devel-
oped forthwith, aggression would have to be dropped from the Statute.®
But, literally on the final day of the conference, agreement was reached that
gives the Court jurisdiction over aggression once it is defined and its scope
designated in a manner consistent with the purposes of the Statute and the
ideals of the United Nations. Of course, prosecutions for ‘crimes against
peace’, a more ancient term used to describe the concept of aggression,

13 Rome Statute, Art. 123. 14 1bid., Art. 121(5).
15 Terraviva, 13 July 1998, No. 21, p. 2; UN Press Release L/ROM/16, 13 July 1998.
16 UN Doc. A/CONF.183/C.1/L.59.
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were undertaken at Nuremberg and Tokyo. During the Rome Conference,
both German and Japanese delegations insisted that aggression be included,
expressing bewilderment over the fact thatithad been an international crime
in 1945 — indeed, the supreme international crime, according to the Nurem-
berg Tribunal — yet seemed to be one of only secondary importance half a
century later.!” In the early years of the international criminal court project,
difficulties in subsequent definition of aggression led to a suspension of the
work of the International Law Commission on the Code of Crimes in 1954.
A definition was ultimately adopted, by the General Assembly in the early
1970s.'® Nevertheless, the General Assembly resolution was not designed
as an instrument of criminal prosecution, although it will provide a useful
basis for a definition."

The reference, in Article 5(2) of the Rome Statute, to the fact that the def-
inition ‘shall be consistent with the relevant provisions of the Charter of the
United Nations’ was a ‘carefully constructed phrase’ that was ‘understood
as a reference to the role the Council may or should play’.?® The underlying
issue is the fact that Article 39 of the Charter of the United Nations declares
that determining situations of aggression is a prerogative of the Security
Council. If the Security Council is the arbiter of situations of aggression,
would this mean that the Court can only prosecute aggression once the
Council has pronounced on the subject? Such a view seems an incredible
encroachment upon the independence of the Court, and would mean, for
starters, that no permanent member of the Security Council would ever
be subject to prosecution for aggression.”! Moreover, no Court can leave
determination of such a central factual issue to what is essentially a politi-
cal body. As Judge Schwebel of the International Court of Justice noted, a
Security Council determination of aggression is not a legal assessment but

17 ‘Report of the Ad Hoc Committee on the Establishment of an International Criminal Court),

UN Doc. A/50/22, paras. 63—71; ‘Report of the Preparatory Committee on the Establishment of
an International Criminal Court, UN Doc. A/51/22, vol. I, paras. 65-73.

GA Res. 3314. See ‘A Historical Review of Developments Relating to Aggression, UN Doc.
PCNICC/2002/WGCA/L.1.

Lyle S. Sunga, ‘The Crimes Within the Jurisdiction of the International Criminal Court (Part II,
Articles 5-10), (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 61 at 65.
Herman von Hebel and Darryl Robinson, ‘Crimes Within the Jurisdiction of the Court, in Roy
Lee, ed., The International Criminal Court: The Making of the Rome Statute: Issues, Negotiations,
Results, The Hague: Kluwer Law International, 1999, pp. 79-126 at p. 85.

Lionel Yee, ‘The International Criminal Court and the Security Council: Articles 13(b) and 16’ in
Lee, The International Criminal Court, pp. 143-52 at pp. 144-5. For a discussion of the two views
on aggression, see Daniel D. Ntanda Nsereko, ‘The International Criminal Court: Jurisdictional
and Related Issues’ (1999) 10 Criminal Law Forum 87 at 94—7.
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is based on political considerations. The Security Council is not acting as a
court.??

Early in the sessions of the Preparatory Commission, a working group on
aggression was set up, and it met throughout the life of the Commission in an
effort to make progress on the matter. The result was a palette of half a dozen
options, submitted in mid-2002. One of the proposals gives the Security
Council the initiative in determining the existence of an act of aggression,
after which jurisdiction over prosecution passes to the Court. But if the
Security Council fails to act within a given period of time, another option
allows the Court to proceed without Security Council authorisation, while
yet another does not permit the Court to proceed at all. Still another option
sees the determination of aggression passing to the General Assembly in cases
where the Security Council does not act. Failing General Assembly action,
the Court may proceed. There is also a proposal to involve the International
Court of Justice, which would be requested to provide an advisory opinion
on the existence of an act of aggression in specific cases.”

As for the definition of the crime, one proposal limits aggression to ‘the
use of armed force to attack the territorial integrity or political indepen-
dence of another State in violation of the Charter of the United Nations’
There is debate about whether there should be a list of acts of aggression,
much like the lists for the other three crimes in the Statute, and whether
or not the list should be exhaustive or merely indicative. Discussions also
include suggestions to confine prosecution for the crime of aggression to
persons who ‘exercise control over or direct the political or military action
of a State’. This would have the consequence of excluding accomplices, for
example powerful allies of a small State that might encourage it to attack
another country in what could be little more than a proxy war. For exam-
ple, the occupation of East Timor by Indonesia in 1974 might readily meet
the proposed definition of aggression. It is widely believed to have been

22 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States), Merits,
[1986] ICJ Reports 14 at 290.

23 ‘Discussion Paper Proposed by the Coordinator, UN Doc. PCNICC/2002/WGCA/RT.1/Rev.2
(see Annex IIT). See generally J. Hogan-Doran and B. T. Van Ginkel, ‘Aggression as a Crime under
International Law and the Prosecution of Individuals by the Proposed International Criminal
Court, (1996) 43 Netherlands International Law Review 321; A. Carroll Carpenter, ‘The Inter-
national Criminal Court and the Crime of Aggression, (1995) 64 Nordic Journal of International
Law 237; Matthias Schuster, “The Rome Statute and the Crime of Aggression: A Gordian Knot
in Search of a Sword’, (2003) 14 Criminal Law Forum 1; Sylvia A. de Gurmundi Fernandez, “The
Working Group on Aggression at the Preparatory Commission for the International Criminal
Court), (2002) 25 Fordham International Law Journal 589.
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conducted at the instigation of United States President Gerald Ford and
Secretary of State Henry Kissinger, who visited Jakarta only hours before
the attack and apparently authorised it to proceed.? It would be a shame if
the Rome Statute would exclude similar cases of incitement or abetting of
aggression, which is ordinarily punishable with respect to the other crimes
within the Court’s jurisdiction.

No amendment to the Statute to define aggression and address the other
issues in Article 5(2) can be entertained until 1 July 2009, at the review
conference to be held seven years after the Statute’s entry into force. In
September 2002, the Assembly of States Parties decided to establish a Spe-
cial Working Group on the Crime of Aggression whose membership is
open not only to States Parties but also to all Member States of the United
Nations and specialised agencies.?® It is to meet during the annual ses-
sions of the Assembly of States Parties, beginning from September 2003.
The Assembly has not closed the door on ‘intersessional’ meetings of the
Working Group, on the proviso that funding be provided by a sympathetic
government.

Although the original impetus to revive the international criminal court
project, in 1989, came from States concerned with matters such as inter-
national drug-trafficking and terrorism, there was ultimately no consensus
on including the ‘treaty crimes’ within the jurisdiction of the Court and
they were excluded at the Rome Conference. These are called ‘treaty crimes’
because they have been proscribed in a variety of multilateral conventions
dealing with terrorist crimes, drug crimes and crimes against United Nations
personnel.?® Proposals at the Rome Conference to include drug-trafficking?’
and terrorism?® did not meet with sufficient consensus. Some considered
that these crimes should be excluded because they are not ‘as serious’ as geno-
cide, crimes against humanity and war crimes.? In the final version of the
Statute, certain crimes against United Nations personnel were incorporated

24 See Christopher Hitchens, The Trial of Henry Kissinger, New York: Verso Books, 2002.

%5 ‘Continuity of Work in Respect of the Crime of Aggression’, ICC-ASP/1/Res.1.

26 See especially ‘Report of the Preparatory Committee on the Establishment of an International
Criminal Court, Addendum’, UN Doc. A/CONF.183/2/Add.1 (1998), Art. 5.

‘Proposal Submitted by Barbados, Dominica, Jamaica, and Trinidad and Tobago on Article 5,
UN Doc. A/CONF.183/C.1/L.48.

‘Proposal Submitted by Algeria, India, Sri Lanka and Turkey on Article 5, UN Doc.
A/CONF.183/C.1/L.27/Corr.1.

Nsereko, ‘The International Criminal Court) at pp. 91-2. See also Neil Boister, ‘The Exclusion
of Treaty Crimes from the Jurisdiction of the Proposed International Criminal Court: Law,
Pragmatism, Politics}, (1998) 3 Journal of Armed Conflict Law 27.
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within the definition of war crimes, but that is about all.>° The Final Act of
the Rome Conference, adopted at the same time as the Statute, includes a
resolution on treaty crimes recommending that the review conference con-
sider means to enable the inclusion of crimes of terrorism and drug crimes.*!
Trinidad and Tobago and other Caribbean Community (Caricom) Member
States expressed disappointment at the exclusion of drug-trafficking from
the Court’s subject-matter jurisdiction.*

The attacks of 11 September 2001 revived interest in the incorporation of
terrorist crimes within the Statute. Certainly, many so-called terrorist acts
will fall within the ambit of crimes against humanity, or war crimes, and per-
haps even genocide, as these crimes are defined in the Statute. Many author-
ities in the field of international criminal law characterised the destruction
of the World Trade Center and the accompanying loss of life as a crime
against humanity.’> Antonio Cassese was somewhat circumspect, observ-
ing cautiously that ‘it may happen that states gradually come to share this
characterisation . . .’** The problem with a distinct crime of terrorism lies in
definition, it being often said that ‘one person’s terrorist is another’s freedom
fighter’. Terrorism seems to have more to do with motive than with either
the mental or physical elements of a crime, and this is something that is not
generally part of the definitions of offences.

For the purposes of interpreting and applying the definitions of crimes
found in Articles 6, 7 and 8 of the Rome Statute, reference must also be made
to the Elements of Crimes, a fifty-page document adopted in June 2000
by the Preparatory Commission, and subsequently endorsed in September
2002 by the Assembly of States Parties at its first session.*® The Elements of
Crimes are a source of applicable law for the Court,*® but as a form of sub-
ordinate legislation they must also be consistent with the Statute itself. The
whole concept originated with the United States delegation, and while at

30 Rome Statute, Arts. 8(2)(e)(iii), 8(2)(b)(vii) and 8(2)(3)(iii).

31 UN Doc. A/CONF.183/C.1/1.76/Add.14, at p. 8.

32 UN Doc. A/C.6/53/SR.9. See Patrick Robinson, “The Missing Crimes), in Antonio Cassese, Paola
Gaeta and John R. W. D. Jones, The Rome Statute of the International Criminal Court: A Com-
mentary, vol. I, Oxford: Oxford University Press, 2002, pp. 497-525.

3 For example, Geoffrey Robertson, The Times, 18 September 2001, p. 18; Alain Pellet, Le Monde,

21 September 2001, p. 12.

Antonio Cassese, ‘Terrorism is Also Disputing Some Crucial Legal Categories of International

Law’, (2001) 12 European Journal of International Law 993 at 995.

Pursuant to Art. 9 of the Rome Statute. The Elements of Crimes are published in the report of

the first session of the Assembly of States Parties: ICC-ASP/1/3, pp. 108-55.

36 Rome Statute, Art. 21(1)(a).
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Rome many met it with some suspicion, the idea seemed rather less harm-
ful than many other Washington-based initiatives and it was incorporated
in the Statute without great opposition. Fundamentally, the Elements reflect
the continuing suspicion among States of any degree of judicial discretion.
Thus, in addition to prolix definitions of crimes, the Elements further fetter
the possibilities of judicial interpretation. On a more positive note, they
are somewhat easier to amend than the Statute itself, thereby allowing the
Assembly of States Parties the possibility of ‘tweaking’ the definitions of
crimes when this seems desirable.

Genocide

The word ‘genocide’ was coined in 1944 by Raphael Lemkin in his book
on Nazi crimes in occupied Europe.’’” Lemkin felt that the treaty regime
aimed at protection of national minorities established between the two world
wars had important shortcomings, amongst them the failure to provide for
prosecution of crimes against groups. The term ‘genocide’ was adopted the
following year by the prosecutors at Nuremberg (although not by the judges),
and in 1946 genocide was declared an international crime by the General
Assembly of the United Nations.”® The General Assembly also decided to
proceed with the drafting of a treaty on genocide.

At the time, it was considered important to define genocide as a separate
crime in order to distinguish it from crimes against humanity. The latter
term referred to a rather wider range of atrocities, but it also had a narrow
aspect, in that the prevailing view was that crimes against humanity could
only be committed in association with an international armed conflict. The
General Assembly wanted to go a step further, recognising that one atrocity,
namely genocide, would constitute an international crime even if it were
committed in time of peace. It was also hoped, by those who took the ini-
tiative in the General Assembly, that genocide would be recognised as a
crime of universal jurisdiction, subject to prosecution by courts other than
those where the crime took place. The price to pay, however, was an exceed-
ingly narrow definition of the mental and material elements of the crime.
This was set out in the Convention on the Prevention and Punishment of
the Crime of Genocide, adopted by the General Assembly on 9 December

37 Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Government,
Proposals for Redress, Washington: Carnegie Endowment for World Peace, 1944.
8 GA Res. 96 (I).
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1948.> The Convention entered into force two years later after obtain-
ing twenty ratifications. The Convention itself has been described as the
quintessential human rights treaty.*

The distinction between genocide and crimes against humanity is less sig-
nificant today, because the recognised definition of crimes against humanity
has evolved and now unquestionably refers to atrocities committed in peace-
time as well as in wartime. Today, genocide constitutes the most aggravated
form of crime against humanity.*' The International Criminal Tribunal for
Rwanda has labelled it ‘the crime of crimes’*? Not surprisingly, then, it is
the first crime set out in the Rome Statute and the only one to be adopted
by the drafters with virtually no controversy.

Genocide is defined in Article 6 of the Rome Statute.*’ The provision is
essentially a copy of Article II of the Genocide Convention. The definition
set out in Article II, although often criticised for being overly restrictive and
difficult to apply to many cases of mass killing and atrocity, has stood the
test of time. The decision of the Rome Conference to maintain a fifty-year-
old text is convincing evidence that Article 6 of the Statute constitutes a
codification of a customary international norm.

Article 6 of the Rome Statute, and Article II of the Genocide Convention,
define genocide as five specific acts committed with the intent to destroy a
national, ethnical, racial or religious group as such. The five acts are: killing
members of the group; causing serious bodily or mental harm to members

39 Convention on the Prevention and Punishment of the Crime of Genocide, (1951) 78 UNTS 277.
40 ‘Report of the International Law Commission on the Work of its Forty-Ninth Session, 12 May—
18 July 1997, UN Doc. A/52/10, para. 76. See also Prosecutorv. Kayishema and Ruzindana (Case
No. ICTR-95-1-T), Judgment, 21 May 1999, para. 88.

On the crime of genocide, see Nehemiah Robinson, The Genocide Convention: A Commentary,
New York: Institute of Jewish Affairs, 1960; Pieter Nicolaas Drost, Genocide: United Nations
Legislation on International Criminal Law, Leyden: A. W. Sithoff, 1959; and William A. Schabas,
Genocide in International Law: The Crime of Crimes, Cambridge: Cambridge University Press,
2000.

Prosecutor v. Kambanda (Case No. ICTR-97-23-S), Judgment and Sentence, 4 September 1998,
para. 16; Prosecutor v. Serashugo (Case No. ICTR-98-39-S), Sentence, 2 February 1999, para.
15; Prosecutor v. Jelisic (Case No. IT-95-10-A), Partial Dissenting Opinion of Judge Wald, 5 July
2001, para. 1; Prosecutor v. Stakic (Case No. IT-97-29-T), Decision on Rule 98 bis Motion for
Judgment of Acquittal, 31 October 2002, para. 22.

Sunga, ‘Crimes Within the Jurisdiction’, at pp. 66-8; von Hebel and Robinson, ‘Crimes Within
the Jurisdiction’, at pp. 89-90; William A. Schabas, ‘Article 6, in Otto Triffterer, ed., Commentary
on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Article, Baden-
Baden: Nomos Verlagsgesellschaft, 1999, pp. 107-16; Emanuela Fronza, ‘Genocide in the Rome
Statute’, in Flavia Lattanzi and William A. Schabas, eds., Essays on the Rome Statute of the ICC,
Rome: Editrice il Sirente, 2000, pp. 105-38.
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of the group; imposing conditions on the group calculated to destroy it; pre-
venting births within the group; and forcibly transferring children from the
group to another group. The definition has been incorporated in the penal
codes of many countries, although actual prosecutions have been rare. The
1961 trial of Adolf Eichmann in Israel was conducted under a legal provi-
sion modelled on Article II of the Genocide Convention. Only in late 1998,
after the adoption of the Rome Statute, were the first significant judgments
of the ad hoc tribunals issued dealing with interpretation of the norm.

It is often said that what distinguishes genocide from all other crimes is
its dolus specialis or ‘special intent’. In effect, all three crimes that are defined
by the Rome Statute provide for prosecution for killing or murder. What
sets genocide apart from crimes against humanity and war crimes is that
the act, whether killing or one of the other four acts defined in Article 6,
must be committed with the specific intent to destroy in whole or in part
a national, ethnical, racial or religious group as such. As can be seen, this
‘special intent’ has several components.

The perpetrator’sintent must be ‘to destroy’ the group. During the debates
surrounding the adoption of the Genocide Convention, the forms of destruc-
tion were grouped into three categories: physical, biological and cultural.
Cultural genocide was the most troublesome of the three, because it could
well be interpreted in such a way as to include the suppression of national
languages and similar measures. The drafters of the Convention considered
that such matters were better left to human rights declarations on the rights
of minorities and they actually voted to exclude cultural genocide from the
scope of the definition. However, it can be argued that a contemporary inter-
preter of the definition of genocide should not be bound by the intent of the
drafters back in 1948. The words ‘to destroy’ can readily bear the concept of
cultural as well as physical and biological genocide, and bold judges might
be tempted to adopt such progressive construction. Recent judgments of
the International Criminal Tribunal for the Former Yugoslavia** and of the

t45

German Constitutional Court™ suggest that the law is evolving in this direc-

tion. In any event, evidence of ‘cultural genocide’ has already proven to be
an important indicator of the intent to perpetrate physical genocide.*®

4 prosecutorv. Krstic (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 580.

45 Nikolai Jorgic, Bundesverfassungsgericht (Federal Constitutional Court), Fourth Chamber, Second
Senate, 12 December 2000, 2 BvR 1290/99, para. (I11I)(4)(a)(aa).

46 prosecutor v. Karadzic and Mladic (Case No. IT-95-5-R61, IT-95-18-R61), Consideration of the
Indictment within the Framework of Rule 61 of the Rules of Procedure and Evidence, 11 July
1996, para. 94.
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The definition of genocide contains no formal requirement that the pun-
ishable acts be committed as part of a widespread or systematic attack, or as
part of a general or organised plan to destroy the group. This would seem,
however, to be an implicit characteristic of the crime of genocide, although
in the Jelesic case a Trial Chamber of the International Criminal Tribunal
for the Former Yugoslavia entertained the hypothesis of the lone genoci-
dal maniac.*’ In the same case, the Appeals Chamber confirmed that ‘the
existence of a plan or policy is not a legal ingredient of the crime. However,
in the context of proving specific intent, the existence of a plan or policy
may become an important factor in most cases.’*® The Elements of Crimes
adopted by the Assembly of States Parties take a slightly different perspec-
tive, requiring that an act of genocide ‘took place in the context of a manifest
pattern of similar conduct directed against that group or was conduct that
could itself effect such destruction’®’

With the words ‘in whole or in part’ the definition indicates a quantitative
dimension. The quantity contemplated must be significant, and an intent
to kill only a few members of a group cannot be genocide. The prevailing
view is that where only part of a group is destroyed, it must be a ‘substantial’
part.”® There is much confusion about this, because it is often thought that
there is some precise numerical threshold of real victims before genocide can
take place. But the reference to quantity is in the description of the mental
element of the crime, and what is important is not the actual number of
victims, rather that the perpetrator intended to destroy a large number of
members of the group. Where the number of victims becomes genuinely
significant is in the proof of such a genocidal intent. The greater the number
of real victims, the more logical the conclusion that the intent was to destroy
the group ‘in whole or in part.

Recently, another interpretation has emerged by which genocide is also
committed if a ‘significant part’ of the group is destroyed. This significant
part may consist of persons of ‘special significance’ to the group, such as
the leadership of the group,”" although in one case a Trial Chamber of the

47 Prosecutor v. Jelisic (Case No. IT-95-10-T), Judgment, 14 December 1999, para. 100.

48 prosecutorv. Jelisic (Case No. IT-95-10-A), Judgment, 5 July 2001, para. 48. The Appeals Cham-
ber’s obiter dictum was followed in Prosecutorv. Sikirica et al. (Case No. IT-95-8-1), Judgment on
Defence Motions to Acquit, 3 September 2001, para. 62.

49 Elements of Crimes, ICC-ASP/1/3, pp. 113-15.

30 prosecutorv. Jelesic (Case No. IT-95-10-T), Judgment, 14 December 1999, para. 82.

U prosecutor v. Sikirica et al. (Case No. I1T-95-8-1), Judgment on Defence Motions to Acquit,
3 September 2001, para. 80.
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Yugoslav Tribunal extended the approach to cover men of military age.>
Some judgments have also established that ‘in part’ means the crime may
be committed in a very small geographic area against a group defined by its
borders, such as the Muslim population of the town of Srebrenica, which
was attacked by Bosnian Serb forces in July 1995.%°

The destruction must be directed at one of the four groups listed in the
definition: national, ethnical, racial or religious. The enumeration has often
been criticised because of its limited scope. In effect, proposals to include
political and social groups within the definition were rejected in 1948 and,
again, during the drafting of the Rome Statute. But dissatisfaction with
the narrowness of the four terms was reflected in the first conviction for
genocide by the International Criminal Tribunal for Rwanda. It stated that
the drafters of the Genocide Convention meant for the definition to apply to
all ‘permanent and stable’ groups, a questionable interpretation because it
so clearly goes beyond the text.* The four terms themselves are not easy to
define. Moreover, the common meaning of such concepts as ‘racial groups’
has changed considerably since 1948. Taken as a whole, the four terms
correspond closely to what human rights law refers to as ethnic or national
minorities,” expressions that themselves have eluded precise definition.

The description of the crime of genocide concludes with the puzzling
words ‘as such’. These were added in 1948 as a compromise between States
that felt genocide required not only an intentional element but also a motive.
The two concepts are not equivalent. Individuals may commit crimes inten-
tionally, but for a variety of motives: greed, jealousy, hatred and so on. Proof
of motive creates an additional obstacle to effective prosecution, and it is
for this reason that several delegations opposed requiring it as an element
of the crime. To date, courts interpreting the definition have simply avoided
the question.

The definition of the mental element or mens rea of the crime of geno-
cide, found in the chapeau of the provision, is followed by five paragraphs
listing the punishable acts of genocide. The list is an exhaustive one, and

52 Prosecutor v. Krstic (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 595.

33 Ibid., para. 590.

3 Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998 (1998) 37 ILM
1399, para. 515. But in other cases before the Rwanda Tribunal, this approach has not been
adopted: Prosecutor v. Kayishema and Ruzindana (Case No. ICTR-95-1-T), Judgment, 21 May
1999, para. 94. See also: Prosecutorv. Rutaganda (Case No. ICTR-96-3-T), Judgment, 6 December
1999.

55 Prosecutorv. Krstic (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 556.
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cannot properly be extended to other acts of persecution directed against
ethnic minorities. Such atrocities — for example ‘ethnic cleansing), as it is
now known — will for this reason probably be prosecuted as crimes against
humanity rather than as genocide.>®

Killing is at the core of the definition and is without doubt the most impor-
tant of the five acts of genocide. The ad hoc tribunals have held that the term
killing is synonymous with murder or intentional homicide®” (although
the Elements of Crimes say that the term ‘killing’ is ‘interchangeable’ with
‘causing death’, which seems to leave room for unintentional homicide).
The second act of genocide, causing serious bodily or mental harm, refers
to acts of major violence falling short of homicide. In the Akayesu decision,
the Rwanda Tribunal gave rape as an example of such acts. The Elements are
even more detailed, stating that such conduct may include ‘acts of torture,
rape, sexual violence or inhuman or degrading treatment’>® The third act
of genocide, imposing conditions of life calculated to destroy the group,
applies to cases like the forced marches of the Armenian minority in Turkey
in 1915. But none of the acts defined in Article 6 consists of genocide if
they are not accompanied by the specific genocidal intent. In cases where
the intent falls short of the definition, prosecution may still lie for crimes
against humanity or war crimes.

Crimes against humanity

Although occasional references to the expression ‘crimes against humanity’
can be found dating back several centuries, the term was first used in its con-
temporary context in 1915. The massacres of Turkey’s Armenian population
were denounced as a crime against humanity in a declaration of three Allied
powers pledging that those responsible would be held personally account-
able.”” But, in the post-war peace negotiations, there were objections that
this was a form of retroactive criminal legislation and no prosecutions were
ever undertaken on an international level for the genocide of the Armenians.

56 Note, for example, that the Prosecutor of the International Criminal Tribunal for the Former
Yugoslavia indicted Slobodan Milosevic for crimes against humanity and not genocide with
respect to allegations of ‘ethnic cleansing’ in Kosovo during 1999: Prosecutor v. Milosevic et al.
(Case No. IT-99-37-1), Indictment, 22 May 1999.

57 Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998, paras. 228-9.

38 Elements of Crimes, Art. 6(b), para. 1, n. 3.

% United Nations War Crimes Commission, History of the United Nations War Crimes Commission
and the Development of the Laws of War, London: His Majesty’s Stationery Office, 1948, p. 35.
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The term ‘crimes against humanity’ reappeared in 1945 as one of three cat-
egories of offence within the jurisdiction of the Nuremberg Tribunal. Once
again, the arguments about retroactivity resurfaced, but they were success-
fully rebuffed.

In 1945, there was far less legal difficulty with prosecution of Nazi war
criminals for acts committed against civilians in occupied territories. Inter-
national law already proscribed persecution of civilians within occupied ter-
ritories, and it was a short step to define these as international crimes. But
when Allied lawyers met in 1943 and 1944 to prepare the postwar prosecu-
tions, many of them considered it legally unsound to hold the Nazis respon-
sible for crimes committed against Germans within the borders of Germany.
Notwithout considerable pressure from Jewish non-governmental organisa-
tions, there was an important change in thinking and it was agreed to extend
the criminal responsibility of the Nazis to internal atrocities under the rubric
‘crimes against humanity’. But even the Allies were uncomfortable with the
ramifications that this might have with respect to the treatment of minorities
within their own countries, not to mention their colonies. For this reason,
they insisted that crimes against humanity could only be committed if they
were associated with one of the other crimes within the Nuremberg
Tribunal’s jurisdiction, that is, war crimes and crimes against peace.®® In
effect, they had imposed a requirement or nexus, as it is known, between
crimes against humanity and international armed conflict. Lyle Sunga
describes the Nuremberg Charter’s approach to crimes against humanity
as the Siamese twin of war crimes, unnaturally joined.®' Indeed, we refer
to the Nuremberg prosecutions as ‘war crimes trials, and the restrictive
terminology requiring a nexus with armed conflict continues to haunt the
international prosecution of human rights atrocities, many of which are
actually committed during peacetime.

Dissatisfaction with such a limitation emerged within weeks of the
Nuremberg judgment. The United Nations General Assembly decided to
define the most egregious form of crime against humanity, namely geno-
cide, as a distinct offence that could be committed in time of peace as well

60 Reportof Robert H. Jackson, United States Representative to the International Conference on Military
Trials, Washington: US Government Printing Office, 1949; Egon Schwelb, ‘Crimes Against
Humanity’, (1946) 23 British Yearbook of International Law 178; Roger S. Clark, ‘Crimes Against
Humanity at Nuremberg), in G. Ginsburgs and V. N. Kudriavstsev, eds., The Nuremberg Trial and
International Law, Dordrecht and Boston: Martinus Nijhoff, 1990, pp. 177-212.

61 Sunga, ‘Crimes Within the Jurisdiction’, p. 68.
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as in wartime. Over the years since 1945, there were several variants on
the definition of crimes against humanity, some of them eliminating the
nexus with armed conflict.®? This prompted many to suggest that, from the
standpoint of customary law, the definition had evolved to cover atroci-
ties committed in peacetime. But the Security Council itself muddied the
waters in 1993 when it established the International Criminal Tribunal for
the Former Yugoslavia. Article 5 of that court’s Statute says that crimes
against humanity must be committed ‘in armed conflict, whether interna-
tional or internal in character’. A year later, however, the Security Council
did not insist upon the nexus when it established the International Criminal
Tribunal for Rwanda.®® In 1995, in its celebrated Tadic jurisdictional deci-
sion, the Appeals Chamber of the International Criminal Tribunal for the
Former Yugoslavia described the nexus as ‘obsolescent, and said that ‘there
is no logical or legal basis for this requirement and it has been abandoned in
subsequent State practice with respect to crimes against humanity’.** Since
then, the Appeals Chamber has described the nexus with armed conflict
set out in Article 5 of the Statute of the Yugoslav Tribunal as being ‘purely
jurisdictional’

Article 7 of the Rome Statute codifies this evolution in the definition
of crimes against humanity, although an argument that customary inter-
national law still requires the nexus is not inconceivable, based upon the
fact that at Rome ‘a significant number of delegations argued vigorously
that crimes against humanity could only be committed during an armed
conflict’®® As with genocide, there is nothing specific to indicate that the

62 Agreement for the Prosecution and Punishment of Major War Criminals, note 3 above, Art. 6(c);
International Military Tribunal for the Far East, TIAS No. 1589, Annex, Charter of the Interna-
tional Military Tribunal for the Far East, Art. 5(c); Control Council Law No. 10, Punishment of
Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity, 20 December 1945,
Official Gazette of the Control Council for Germany, No. 3, 31 January 1946, pp. 50-5, Art. II(1)(c);
Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827,
Annex, Art. 5; Statute of the International Criminal Tribunal for Rwanda, UN Doc. S/RES/955,
Annex, Art. 4.

Statute of the International Criminal Tribunal for Rwanda, UN Doc. S/RES/955, Annex, Art. 3.
4 Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453, (1997) 35 ILM 32, para. 140.
Prosecutor v. Kunarac et al. (Case No. IT-96-23 and 1T-96-23/1-A), Judgment, 12 June 2002,
para. 83.

Von Hebel and Robinson, ‘Crimes Within the Jurisdiction) p. 92. See also, on Art. 7 of the
Rome Statute, Darryl Robinson, ‘Crimes Against Humanity: Reflections on State Sovereignty,
Legal Precision and the Dictates of the Public Conscience), in Lattanzi and Schabas, Essays
on the Rome Statute, pp. 139-70; Machteld Boot, Rodney Dixon and Christopher K. Hall,
‘Article 7, in Triffterer, Commentary, pp. 117-72; M. Cherif Bassiouni, Crimes Against Humanity
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crime can be committed in the absence of international armed conflict, but
this is undoubtedly implicit. Article 7 begins with an introductory para-
graph or chapeau stating: ‘For the purpose of this Statute, “crime against
humanity” means any of the following acts when committed as part of a
widespread or systematic attack directed against any civilian population,
with knowledge of the attack.” Like genocide, then, there is an important
threshold that elevates the ‘acts’ set out later in the provision to the level of
crimes against humanity.

First among them, and the subject of great controversy at the Rome
Conference, is the requirement that these acts be part of a ‘widespread or
systematic attack’. Some of the earlier proposals had required that the attack
be widespread and systematic. The push to present these two conditions as
alternatives was supported by the first major judgment of the International
Criminal Tribunal for the Former Yugoslavia only a year earlier, in the Tadic
case.”’ But the apparent broadening of the threshold may be a deception,
because further on in Article 7 the term ‘attack’ is defined as ‘a course of
conductinvolving the multiple commission of acts referred to in paragraph 1
against any civilian population, pursuant to or in furtherance of a State or
organizational policy to commit such attack’ It seems, therefore, that the
term ‘attack’ has both widespread and systematic aspects. In addition, the
attack must be directed against a civilian population, distinguishing it from
many war crimes, which may be targeted at combatants or at civilians. The
attack need not be a military attack.®®

The attack must also be carried out ‘pursuant to or in furtherance of a
State or organizational policy to commit such attack’ This phrase indicates
that crimes against humanity may in some circumstances be committed by
non-State actors. Historically, it was generally considered that crimes against
humanity required implementation of a State policy. This requirement was
gradually attenuated, a legal development that paralleled the expansion of
war crimes in the area of non-international armed conflict. In Tadic, the
Yugoslav Tribunal said that, at customary law, crimes against humanity
could also be committed ‘on behalf of entities exercising de facto control
over a particular territory but without international recognition or formal

in International Law, 2nd edn, The Hague: Kluwer Law International, 1999; Darryl Robinson,
‘Defining “Crimes Against Humanity” at the Rome Conference’, (1999) 93 American Journal of
International Law 43.

67 Prosecutor v. Tadic (Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, para. 656.

%8 Elements of Crimes, Art. 7, Introduction, para. 3.
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status of a “de jure” state, or by a terrorist group or organization’®® The
reflection of these views in Article 7 of the Rome Statute is yet another
example of the influence of the case law of the ad hoc tribunals upon the
drafters.

Finally, the perpetrator must have ‘knowledge of the attack’. This amounts
to a form of specific intent, although one that is less demanding than the
specific intent required by the definition of genocide. An individual who
participates in crimes against humanity but who is unaware that they are
part of a widespread or systematic attack on a civilian population may be
guilty of murder and perhaps even of war crimes but cannot be convicted
by the International Criminal Court for crimes against humanity. However,
according to the Elements of Crimes, this does not require ‘that the perpe-
trator had knowledge of all characteristics of the attack or the precise details
of the plan or policy of the State or organization’”

The definition of crimes against humanity makes no mention of the
motive for such crimes, unlike some earlier models for the definition that
imply such a requirement. Some States had argued for the contrary view,
insisting that they were supported by customary international law, but they
gave way to the majority on this point.”! This issue, too, remained controver-
sial until a 1999 judgment of the Appeals Chamber of the Yugoslav Tribunal
declared that there was no particular motive requirement for crimes against
humanity in general (the act of ‘persecution’ has a motive requirement built

).”2 This does not mean, of course, that motive is never

into its definition
relevant to the prosecution of crimes against humanity. Where it can be
shown that an accused had a motive to commit the crime, this may be a
compelling indicator of guilt, just as the absence of any motive may raise a
doubt about innocence. Motive is also germane to the establishment of an
appropriate sentence for the crime.”?

The case law of the ad hoctribunals has gravitated towards broadening the
concept of crimes against humanity. It has even, on some aspects, appeared
to diverge from the text of Article 7 of the Rome Statute. For example,

Article 7 clearly requires, as a component of crimes against humanity, that

" Prosecutor v. Tadic (Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, para. 654.

70 Elements of Crimes, para. 2.

71 Von Hebel and Robinson, ‘Crimes Within the Jurisdiction’, pp. 93—4.

72 Prosecutorv. Tadic (Case No. IT-94-1-A), Judgment, 15 July 1999.

73 For example, Rules of Procedure and Evidence, UN Doc. PCNICC/2000/INF/3/Add.1, Rule
145(2)(v).
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the acts be done ‘pursuant to or in furtherance of a State or organizational
policy to commit such attack’. But in the Kunarac appeal judgment of July
2002, the Appeals Chamber held that the policy component was not, from
the standpoint of customary international law, an element of crimes against
humanity at all.”* Echoing earlier pronouncements of the International Law
Commission, the Appeals Chamber set the low end threshold of crimes
against humanity as being more than merely ‘isolated or random acts’”
Thus, judges at the ICC will have plenty of encouragement from the ad hoc
tribunals should they wish to stretch the ambit of crimes against humanity.
But they will have to reckon with the plain words of the Rome Statute, which
indicate a more restrictive view, should they attempt to do so0.”®

The chapeau of paragraph 1 of Article 7 is followed by a list of eleven
acts of crimes against humanity. At Nuremberg, the list was considerably
shorter. It has been enriched principally by developments in international
human rights law. Accordingly, there are subparagraphs dealing with spe-
cific types of crimes against humanity that have already been the subject of
prohibitions in international law, namely, apartheid, torture and enforced
disappearance. Some terms that were recognised at the time of Nuremberg
have also been developed and expanded. For example, to ‘deportation’ is
now added the words “forcible transfer of population), recognising our con-
demnation of what in recent years has been known as ‘ethnic cleansing),
particularly when this takes place within a country’s own borders. However,
proposals to include other new acts of crimes against humanity, including
economic embargo, terrorism and mass starvation, did not rally sufficient
support.

The most dramatic example of enlarging the scope of the crime is found in
the very substantial list of ‘gender crimes’ The Nuremberg Charter did not
even recognise rape as a form of crime against humanity, at least explic-
itly, although this was corrected by judicial interpretation as well as in
the texts of subsequent definitions. The Rome Statute goes much further,
referring to ‘[r]ape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of comparable

74 Prosecutorv. Kunarac et al. (Case IT-96-23 and IT-96-23/1-A), Judgment, 12 June 2002, para. 98.

7> Ibid., para. 96.

76 See the remarks by Antonio Cassese, ‘Areas Where Article 7 is Narrower than Customary Inter-
national Law’, in Antonio Cassese, Paola Gaeta and John R. W. D. Jones, The Statute of the
International Criminal Court: A Commentary, vol. I, Oxford: Oxford University Press, 2002,
pp. 375-6.
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gravity’”’ The term ‘forced pregnancy’ was the most problematic, because
some believed it might be construed as creating an obligation upon States
to provide women who had been forcibly impregnated with access to abor-

1353

tion.”® A definition of the term was agreed to: ““Forced pregnancy” means
the unlawful confinement, of a woman forcibly made pregnant, with the
intent of affecting the ethnic composition of any population or carrying
out other grave violations of international law. This definition shall not in
any way be interpreted as affecting national laws relating to pregnancy.”’
The second sentence was added to reassure some States that the Rome Statute
would not conflict with anti-abortion laws.? It is also possible to prosecute
sexual violence as an act of torture. In Kunarac, the Appeals Chamber of
the International Criminal Tribunal for the Former Yugoslavia said that
sexual violence necessarily gives rise to severe pain or suffering, whether
physical or mental, adding that it was not necessary to provide visual
evidence of suffering by the victim, as this could be assumed.?!

Rape is not defined in the Rome Statute, and at the time the drafters may
have felt it was obvious enough to be left to the judges to figure out. Within
a few months of the adoption of the Rome Statute, judgments of the ad hoc
tribunals had developed two somewhat different definitions of the crime
of rape. The first was proposed by the Rwanda Tribunal in Akayesu, which
warned that ‘the central elements of the crime of rape cannot be captured in
a mechanical description of objects and body parts’?? It defined the crime
as ‘a physical invasion of a sexual nature, committed on a person under

77 For detailed analysis of the gender crime provisions in crimes against humanity, see Kelly
Dawn Askin, ‘Crimes Within the Jurisdiction of the International Criminal Court, (1999)
10 Criminal Law Forum 33; Cate Steains, ‘Gender Issues’, in Lee, The International Criminal
Court, pp. 357-90; and Barbara C. Bedont, ‘Gender-Specific Provisions in the Statute of the
ICC, in Lattanzi and Schabas, Essays on the Rome Statute, pp. 183-210. See also Nicole Eva Erb,
‘Gender-Based Crimes under the Draft Statute for the Permanent International Criminal Court’,
(1998) 29 Columbia Human Rights Law Review 401; Patricia Viseur Sellers and Kaoru Okuizuma,
‘International Prosecution of Sexual Assaults’, (1997) 7 Transnational Law and Contemporary
Problems 45.

The Holy See attempted to introduce a reference to ‘human beings’ in the preamble that was
widely viewed as an attempt to raise the abortion issue, and was rejected for this reason: Tuiloma
Neroni Slade and Roger S. Clark, ‘Preamble and Final Clauses’, in Lee, The International Criminal
Court, pp. 421-50 at p. 426.
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circumstances which are coercive’®® The definition was broad enough to
encompass forced penetration by the tongue of the victim’s mouth, which
most legal systems would not stigmatise as a rape, although it might well be
prosecuted as a form of sexual assault. Subsequently, a Trial Chamber of the
Yugoslav Tribunal reverted to a more mechanical and technical definition,
holding rape to be ‘the sexual penetration, however slight: (a) of the vagina
or anus of the victim by the penis of the perpetrator or any other object
used by the perpetrator; or (b) of the mouth of the victim by the penis of
the perpetrator’® The Elements of Crimes lean towards the second of these
approaches, but with some slight divergences: ‘The perpetrator invaded the
body of a person by conduct resulting in penetration, however slight, of any
part of the body of the victim or of the perpetrator with a sexual organ, or
of the anal or genital opening of the victim with any object or any other
part of the body.” Many legal systems consider that only a woman may be
a victim of rape. The Elements of Crimes provide a signal that men may
also be victims of the crime in a footnote indicating that ‘[t]he concept of
“invasion” is intended to be broad enough to be gender-neutral’
Although Article 7 expands the scope of crimes against humanity, in some
respects it may also limit it. For example, the Statute defines persecution as
a punishable act: ‘Persecution against any identifiable group or collectivity
on political, racial, national, ethnic, cultural, religious, gender as defined
in paragraph 3, or other grounds that are universally recognized as imper-
missible under international law, in connection with any act referred to in
this paragraph or any crime within the jurisdiction of the Court.” The list of
groups or collectivities is considerably larger than any previous definitions.
However, the words ‘in connection with any act referred to in this paragraph
or any crime within the jurisdiction of the Court’ narrows its scope consid-
erably and is a departure from previous definitions. Defining ‘persecution’
perplexed the Rome drafters, with many judging it to be ambiguous and
vague. The result is a compromise. The Elements of Crimes explain that,
in the act of persecution, the perpetrator ‘severely deprived, contrary to
international law, one or more persons of fundamental rights’.86 A recent
judgment of the International Criminal Tribunal for the Former Yugoslavia
holds that the crime against humanity of persecution ‘derives its unique

83 Ibid., para. 326. See also Prosecutor v. Delalic et al. (Case No. IT-96-21-T), Judgment,
16 November 1998, paras. 477-8.

84 Prosecutorv. Furundzija (Case No. IT-95-17/1-T), Judgment, 10 December 1998, para. 185.

85 Elements of Crimes, Art. 7(1)(e), para. 1 and n. 15.

86 Elements of Crimes, Art. 7(1)(h), para. 1.
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character from the requirement of a specific discriminatory intent’®” The
case law has defined persecution as an act or omission that discriminates
in fact and that denies or infringes on a fundamental right laid down in
international customary or treaty law.%

Where the Rome Statute leaves the door open for some evolution is in the
final paragraph of the list of crimes against humanity, dealing with ‘other
inhumane acts’ In the case law of the ad hoc tribunals concern has been
expressed that ‘this category lacks precision and is too general to provide a
safe yardstick for the work of the Tribunal and hence, that it is contrary to the
principle of the “specificity” of criminal law’®’ The International Criminal
Tribunal for the Former Yugoslavia has suggested that the legal parameters
of ‘other inhumane acts’ be found in a set of basic rights appertaining to
human beings drawn from the norms of international human rights law. It
views ‘other inhumane acts’ as a residual category, providing crimes against
humanity with the flexibility to cover serious violations of human rights
that are not specifically enumerated in the other paragraphs of the defini-
tion, on the condition that they be of comparable gravity. The examples
given by the Tribunal of inhumane acts not specifically listed in the defi-
nition of crimes against humanity in the Statute of the Yugoslav Tribunal
are the forcible transfer of groups of civilians, enforced prostitution and the
enforced disappearance of persons.”

In the Akayesu decision, the Rwanda Tribunal used ‘other inhumane acts’
to encompass such behaviour as forced nakedness of Tutsi women.”! The
Yugoslav Tribunal concluded that the forced bussing of thousands of women,
children and elderly persons from Potocari, in the Srebrenica enclave, con-
sisted of an ‘inhumane act. Those being bussed were not told where they
were going, some were struck and abused by Serb soldiers as they boarded
the buses, the buses themselves were overcrowded and unbearably hot, and
stones were thrown at them as they travelled. After disembarking, the victims
had to march several kilometres through a ‘no man’s land’”?

But, under the Rome Statute, the concept of ‘other inhumane acts’ may
actually be narrowed by the addition of the words ‘of a similar character
intentionally causing great suffering, or serious injury to body or to mental

87 Prosecutor v. Krnojelac (Case No. IT-97-25-T), Judgment, 15 March 2002, para. 436.

88 Ibid.

Prosecutor v. Kupreskic et al. (Case No. IT-95-16-T), Judgment, 14 January 2000, para. 563.
%0 Ibid., para. 566.

9L Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998.

92 Prosecutorv. Krstic (Case No. IT-98-33-T), Judgment, 2 August 2001, paras. 50-2 and 519.
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or physical health’. It is open to question whether the acts of sexual indignity
condemned by the Rwanda Tribunal would now fit within the restrictive lan-
guage of the Rome Statute. The provision was criticised by a Trial Chamber
of the Yugoslav Tribunal for failing ‘to provide an indication, even indi-
rectly, of the legal standards which would allow us to identify the prohibited
inhumane acts’*?

Article 7 concludes with two further paragraphs that endeavour to define
some of the more difficult terms of paragraph 1. Accordingly, the term
‘attack’ is defined, as explained above, as well as ‘extermination’, ‘enslave-
ment), ‘deportation or forcible transfer of population’, ‘torture’, ‘forced preg-
nancy, ‘persecution, ‘the crime of apartheid’ and ‘enforced disappearance
of persons’. Some of these definitions reflect customary law, but some clearly
go further. They are also influenced by, and have themselves influenced, the
case law of the ad hoc tribunals.

For example, Article 7(2)(b) describes the crime against humanity of
‘extermination’ as ‘the intentional infliction of conditions of life, inter alia
the deprivation of access to food and medicine, calculated to bring about
the destruction of part of a population’. Noting that previous judgments
had not defined the term, a Trial Chamber of the Yugoslav Tribunal adopted
the definition proposed in the Rome Statute. It said that insertion of this
provision means ‘that the crime of extermination may be applied to acts
committed with the intention of bringing about the death of a large number
of victims either directly, such as by killing the victim with a firearm, or
less directly, by creating conditions provoking the victim’s death’ The Trial
Chamber also referred to the Elements of Crimes, which state that ‘the
perpetrator [should have] killed one or more persons’ and that the conduct
should have been committed ‘as part of a mass killing of members of a
civilian population’?*

Torture is defined by Article 7(2)(e) as ‘the intentional infliction of severe
pain or suffering, whether physical or mental, upon a person in the custody
or under the control of the accused; except that torture shall not include pain
or suffering arising only from, inherent in or incidental to, lawful sanctions’
There is nothing here to suggest the perpetrator must be in some official
capacity, or that the torture must be conducted for a prohibited purpose. Yet,
Article 1 of the Convention Against Torture and Other Cruel, Inhuman and

93 Prosecutor v. Kupreskic et al. (Case No. IT-95-16-T), Judgment, 14 January 2000, para. 565.
94 Prosecutor v. Krstic (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 498.
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Degrading Treatment or Punishment includes, in its definition of torture,
the requirement that it be inflicted ‘for such purposes as obtaining from him
or a third person information or a confession, punishing him for an act he or
a third person has committed or is suspected of having committed, or intim-
idating or coercing him or a third person, or for any reason based on dis-
crimination of any kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity. The ad hoc tribunals have regularly
described the definition in the Convention Against Torture as a reflection
of customary international law.”> However, recent decisions take the view,
consistent with the text of the Rome Statute, that customary international
law does not require that torture be committed by a person acting in an
official capacity.”® In one ruling, a Trial Chamber of the Yugoslav Tribunal
specifically referred to the Rome Statute as evidence that customary law does
not impose an official capacity criterion as part of the crime of torture.”’

A special provision defines ‘gender’, not only for the purposes of crimes
against humanity but also for whenever else it may be used in the Statute. In
a formulation borrowed from the 1995 Beijing Conference, Article 7 states
that ‘it is understood that the term “gender” refers to the two sexes, male
and female, within the context of society’.?®

War crimes

The lengthiest provision defining offences within the jurisdiction of the
International Criminal Court is Article 8, entitled ‘War crimes’®® This is
certainly the oldest of the four categories. War crimes have been punished as
domestic offences probably since the beginning of criminal law.'® Moreover,

9 Prosecutor v. Furundzija, 17 July 2000, para 111.
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they were the first to be prosecuted pursuant to international law. The trials
conducted at Leipzig in the early 1920s, as a consequence of Articles 228
to 230 of the Treaty of Versailles, convicted a handful of German soldiers
of ‘acts in violation of the laws and customs of war’. The basis in interna-
tional law for these offences was the Regulations annexed to the 1907 Hague
Convention IV.!""! And while that instrument had not originally been con-
ceived of as a source of individual criminal responsibility, its terms had
been the basis of the definitions of war crimes by the 1919 Commission on
Responsibilities. Certainly, from that point on, there is little argument about
the existence of war crimes under international law.

War crimes were subsequently codified in the Nuremberg Charter, where
they are defined in a succinct provision:

[Violations of the laws or customs of war] shall include, but not be limited to,
murder, ill-treatment or deportation to slave labour or for any other purpose
of civilian population of or in occupied territory, murder or ill-treatment
of prisoners of war or persons on the seas, killing of hostages, plunder of
public or private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity.'2

Four years later, in the ‘grave breaches’ provisions of the four Geneva Con-
ventions of 1949,'% a second codification was advanced:

wilful killing, torture or inhuman treatment, including biological experi-
ments, wilfully causing great suffering or serious injury to body or health,
unlawful deportation or transfer or unlawful confinement of a protected per-
son, compelling a protected person to serve in the forces of a hostile Power,
or wilfully depriving a protected person of the rights of fair and regular
trial prescribed in the present Convention, taking of hostages and extensive
destruction and appropriation of property, not justified by military necessity
and carried out unlawfully and wantonly.

10

Convention Concerning the Laws and Customs of War on Land (Hague IV), 18 October 1907,
3 Martens Nouveau Recueil (3d) 461.

Agreement for the Prosecution and Punishment of Major War Criminals, note 3 above, Art. 6(c).
Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, (1949) 75 UNTS 31; Convention (II) for the Amelioration of the Condi-
tion of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, (1950) 75 UNTS
85; Convention (III) Relative to the Treatment of Prisoners of War, (1950) 75 UNTS 135;
Convention (IV) Relative to the Protection of Civilian Persons in Time of War, (1950) 75 UNTS
287.
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Both of these provisions do not by any extent cover the entire range of serious
violations of the laws of war. They extend only to the most severe atrocities,
and their victims must be, by and large, civilians or non-combatants. More-
over, these provisions only contemplate armed conflicts of an international
nature.

Until the mid-1990s, there was considerable confusion about the scope
of international criminal responsibility for war crimes. Some considered
that the law of war crimes had been codified and that consequently, since
1949, the concept was limited to grave breaches of the Geneva Conventions.
But the Conventions only covered what is known as ‘Geneva law’, addressing
the protection of the victims of armed conflict. War crimes as conceived at
Nuremberg were derived from ‘Hague law’, which focused on the methods
and materials of warfare. In any case, beyond these two categories there
seemed to be little doubt that international criminal responsibility did not
extend to internal armed conflicts. Indeed, when the 1949 Geneva Con-
ventions were updated with two additional protocols in 1977, the drafters
quite explicitly excluded any suggestion that there could be ‘grave breaches’
during a non-international armed conflict.

This conception of the law of international criminal responsibility was
reflected in the Statute of the International Criminal Tribunal for the Former
Yugoslavia, adopted in May 1993.1%* At the time, the Secretary-General made
it clear that the Statute would not innovate and that it would confine itself
to crimes generally recognised by customary international law. Accordingly,
there were two separate provisions, Article 2, covering ‘grave breaches’ of the
Geneva Conventions, and Article 3, addressing the ‘Hague law’ violations of
the ‘laws and customs of war’. But movement was afoot, and a year later, when
it adopted the Statute of the International Criminal Tribunal for Rwanda,
the Security Council recognised the punishability of war crimes in internal
armed conflict.'®® A year later, in its first major judgment, the Appeals
Chamber of the ICTY stunned international lawyers by issuing a broad and
innovative reading of the two categories of war crimes in the ICTY Statute,
confirming the fact that international criminal responsibility included acts
committed during internal armed conflict.'® In Tadic, the judges in effect

104 Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827,
Annex.

105 Statute of the International Criminal Tribunal for Rwanda, UN Doc. S/RES/955, Annex, Art. 4.

106 prosecutor v. Tadic (Case No. IT-94-1-AR72), Decision on Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995.
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read this in as a component of the rather archaic term ‘laws or customs of
war’. These developments were on the ground that this was dictated by the
evolution of customary law. Their interpretation was open to criticism as
a form of retroactive legislation. Yet doubts about the broadening of the
scope of war crimes were laid to rest at the Rome Conference in 1998, when
States confirmed that they were prepared to recognise responsibility for war
crimes in non-international armed conflict.

Article 8 of the Rome Statute is one of the longest provisions in the
Statute, and is all the more striking when compared with the relatively
laconic provisions of the Nuremberg Charter and the Geneva Conven-
tions. To some extent it represents a progressive development over these
antecedents, because it expressly covers non-international armed conflicts.
Furthermore, some war crimes are defined in considerable detail, focusing
attention on their forms and variations. Yet such detailed definition may also
serve to narrow the scope of war crimes in some cases. In the future, judges
will have greater difficulty undertaking the kind of judicial law-making that
the Yugoslav Tribunal performed in the Tadic case, and this will make it
harder for justice to keep up with the imagination and inventiveness of war
criminals. Indeed, the Tadic Appeals Chamber, with its bold initiatives at
judge-made law, may well have frightened States who then resolved that
they would leave far less room for such developments in any statute of an
international criminal court. Of course, the definitions in the Statute can
always be amended, but the process is cuambersome.

The drafters of the Rome Statute drew upon the existing sources of war
crimes law and these are reflected in the structure of Article 8, although
the law would have been considerably more accessible and coherent had
they attempted to rewrite this complex body of norms in a more sim-
ple form. As it now stands, Article 8 consists of four categories of war
crimes, two of them addressing international armed conflict and two of
them non-international armed conflict. Not only are the specific acts set out
in excruciating detail, but the actual categories impose a difficult exercise of
assessment of the type of armed conflict involved. Courts will be required to
distinguish between international and non-international conflicts, and this
is further complicated by the fact that within the subset of non-international
conflicts there are two distinct categories. The judgments of the Yugoslav
Tribunal have already shown just how difficult this task of qualification
can be.

This is notably the case with so-called ‘gender crimes’ Rape has always
been considered a war crime, although it was not mentioned as such in
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either the Nuremberg Charter or the Geneva Conventions,'”” which proba-
bly reflects the fact that it was not always prosecuted with great diligence. The
Rome Statute provides a detailed enumeration of rape and similar crimes,
the result of vigorous lobbying by women’s groups prior to and during the
Rome Conference. The real question is whether this rather prolix provi-
sion actually offers women better protection than the somewhat archaic yet
potentially large terms of Geneva Convention IV: ‘Women shall be espe-
cially protected against any attack on their honour, in particular against
rape, enforced prostitution, or any form of indecent assault.’!%®

But as all criminal lawyers know, there is a dark side to detailed codifica-
tion. The greater the detail in the provisions, the more loopholes exist for
able defence arguments. It may well be wrong to interpret the lengthy text
of Article 8 as an enlargement of the concept of war crimes. In Kupreskic,
the Yugoslav Tribunal warned that ‘[a]n exhaustive categorization would
merely create opportunities for evasion of the letter of the prohibition’!%
The extremely precise and complex provisions of Article 8 are mainly due
to the nervousness of States about the scope of war crimes prosecutions,
and arguably have the effect of narrowing the potential scope of prosecu-
tions. Much of this was cloaked in arguments about the need for precision
in legal texts and the sanctity of the principle of legality. The detailed terms
of Article 8 may indirectly contribute to impunity in their inability to per-
mit dynamic or evolutive interpretations. As the Appeals Chamber of the
Yugoslav Tribunal recently recalled, citing Nuremberg, the laws of armed
conflict ‘are not static, but by continual adaptation follow the needs of a
changing world’°

In customary law, a major distinction between war crimes and the other
categories, crimes against humanity and genocide, is that the latter two
have jurisdictional thresholds while the former does not. Crimes against
humanity must be ‘widespread” or ‘systematic, and genocide requires a
very high level of specific intent. War crimes, on the other hand, can in
principle cover even isolated acts committed by individual soldiers acting
without direction or guidance from higher up. While genocide and crimes

107 See, for example, the ‘Leiber Code), Instructions for the Government of Armies of the United
States in the Field, General Orders No. 100, 24 April 1863, Arts. 44 and 47. See also Theodor
Meron, ‘Rape as a Crime Under International Humanitarian Law’, (1993) 87 American Journal
of International Law 424.

108 Convention (IV), note 103 above, Art. 27.

109 prosecutorv. Kupreskic et al. (Case No. IT-95-16-T), Judgment, 14 January 2000, para. 563.

110 prosecutor v. Kunarac et al. (Case No. IT-96-23 and IT-96-23/I-A), Judgment, 12 June 2002,
para. 67.
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against humanity would seem to be prima facie serious enough to warrant
intervention by the Court, this will not always be the case for war crimes.
As a result, Article 8 begins with what has been called a ‘non-threshold
threshold’!!! The Court has jurisdiction over war crimes ‘in particular when
committed as a part of a plan or policy or as part of a large-scale commission
of such crimes’ The language brings war crimes closer to crimes against
humanity. The Rome Conference found middle ground with the words ‘in
particular’, thereby compromising between those favouring a rigid threshold
and those opposed to any such limitation on jurisdiction.!'!?

The preliminary issue to be determined in charges under Article 8 is the
existence of an armed conflict, be it international or non-international. In
terms of time, some war crimes can be committed after the conclusion of
overt hostilities, particularly those relating to the repatriation of prisoners
of war. Therefore, war crimes can actually be committed when there is no
armed conflict or, in other words, after the conclusion of the conflict. From
the standpoint of territory, war crimes law applies in some cases to the
entire territory of a State, and not just the region where hostilities have been
committed. The International Criminal Tribunal for the Former Yugoslavia
has written that ‘an armed conflict exists whenever there is a resort to armed
force between States or protracted armed violence between governmental
authorities and organized armed groups or between such groups within a
State’!1?

The Elements of Crimes clarify that, while the Prosecutor must estab-
lish these threshold elements of war crimes, he or she need not prove that
the perpetrator had knowledge of whether or not there was an armed con-
flict, or whether it was international or non-international. According to the
Elements, ‘[t]here is only a requirement for the awareness of the factual cir-
cumstances that established the existence of an armed conflict that is implicit
in the terms “took place in the context of and was associated with” !4

Not every act listed under Article 8 and committed while a country is
at war will constitute a punishable crime before the Court. There must
also be a nexus between the act perpetrated and the conflict. This implied

1T Von Hebel and Robinson, ‘Crimes Within the Jurisdiction’, p. 124. 12 Ihid., pp. 107-8.

U3 Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, para. 70. See also Prosecutor v. Tadic (Case No. IT-94-
1-T), Opinion and Judgment, 7 May 1997, (1997) 36 ILM 908; (1997) 112 ILR 1, para. 561; and
Prosecutor v. Aleksovski (Case No. IT-95-14/1-T), Judgment, 25 June 1999, para. 43.

114 Elements of Crimes, Art. 8, Introduction.



CRIMES PROSECUTED BY THE COURT 57

requirement has been developed in the case law of the ad hoc tribunals. In
Kunarac, a Trial Chamber of the Yugoslav Tribunal explained that:

the criterion of a nexus with the armed conflict . . . does not require that the
offences be directly committed whilst fighting is actually taking place, or at
the scene of combat. Humanitarian law continues to apply in the whole of the
territory under the control of one of the parties, whether or not actual combat
continues at the place where the events in question took place. It is therefore
sufficient that the crimes were closely related to the hostilities occurring in
other parts of the territories controlled by the parties to the conflict. The
requirement that the act be closely related to the armed conflict is satisfied
if, as in the present case, the crimes are committed in the aftermath of the
fighting, and until the cessation of combat activities in a certain region, and
are committed in furtherance or take advantage of the situation created by
the fighting.''”

In Akayesu, the Appeals Chamber of the International Criminal Tribunal
for Rwanda ruled that there were no particular restrictions on persons who
could be charged with war crimes. It overruled the Trial Chamber, which
had refused to convict local officials of war crimes, despite accepting the
existence of an internal armed conflict within Rwanda in 1994. For the
Trial Chamber, even proof that an accused wore military clothing, carried
arifle, and assisted the military is insufficient to establish that he ‘acted for
either the Government or the [Rwandese Patriotic Front] in the execution
of their respective conflict objectives’.!1® According to the Appeals Chamber,
‘international humanitarian law would be lessened and called into question’
if certain persons were exonerated from individual criminal responsibility
for war crimes under the pretext that they did not belong to a specific
category.!”

The first category of war crimes enumerated in Article 8 is that of ‘grave
breaches’ of the Geneva Conventions. The four Geneva Conventions were
adopted on 12 August 1949, replacing an earlier and rather more summary
protection contained in the two Geneva Conventions of 1929. The four
Conventions are distinguished by the group of persons being protected:
Convention I protects wounded and sick in land warfare; Convention II

15 prosecutorv. Kunarac et al. (Case No. IT-96-23 and IT-96-23/1-A), Judgment, 22 February 2001,
para. 568. See also Prosecutor v. Kvocka et al. (Case No. IT-98-30-T), Judgment, 2 November
2001, para. 123.

116 prosecutor v. Akayesu (Case No. ICTR-96-4-A), Judgment, 2 September 1998, paras. 640-3.

U7 prosecutorv. Akayesu (Case No. ICTR-96-4-A), Judgment, 1 June 2001, para. 443.
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protects wounded, sick and shipwrecked in sea warfare; Convention III
protects prisoners of war; and Convention IV protects civilians. Probably
the most significant difference between the two generations of treaties is that
the 1949 Conventions finally provided a detailed protection of civilian non-
combatants. But another very important development in the 1949 treaties
was the recognition of individual criminal responsibility for certain par-
ticularly severe violations of the treaties, known as ‘grave breaches’. This
was an incredible innovation at the time, the recognition by States that
they were obliged to investigate and prosecute or extradite persons sus-
pected of committing ‘grave breaches), irrespective of their nationality or
the place where the crime was committed. By comparison, only months
earlier the United Nations General Assembly had refused, in the case of
genocide, to recognise such broad obligations, as well as a right to pros-
ecute on the basis of universal jurisdiction. The obligation set out in
the ‘grave breach’” provisions of the Geneva Conventions is often charac-
terised by the Latin phrase aut dedere aut judicare, meaning ‘extradite or
prosecute’

The ‘grave breaches’ of the 1949 Conventions are limited in scope. Accord-
ing to the fourth or ‘civilian’ Convention, grave breaches consist of:

wilful killing, torture or inhuman treatment, including biological experi-
ments, wilfully causing great suffering or serious injury to body or health,
unlawful deportation or transfer or unlawful confinement of a protected per-
son, compelling a protected person to serve in the forces of a hostile Power,
or wilfully depriving a protected person of the rights of fair and regular
trial prescribed in the present Convention, taking of hostages and extensive
destruction and appropriation of property, not justified by military necessity

and carried out unlawfully and wantonly.'!8

The other three Conventions contain somewhat shorter enumerations, but
the fundamentals remain the same. In terms of application, however, what
was in 1949 a very radical step of defining international crimes and respon-
sibilities was accompanied by a narrowness in application: ‘grave breaches’
could only be committed in the course of international armed conflict.
The ‘grave breaches’ of the Geneva Conventions are set out in Article
8(2)(a) of the Rome Statute. Nothing in paragraph (a) insists that these apply
only to international armed conflict, although the context suggests that this

118 Convention (IV), note 103 above, Art. 147.
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must necessarily be the case.!'” The chapeau describes grave breaches as acts
committed ‘against persons or property protected under the provisions of
the relevant Geneva Convention’. There are no significant changes in the
wording between the provisions of the four Conventions and the Rome
Statute. In the Tadic decision, the Yugoslav Tribunal held that the grave
breaches regime applied only to international armed conflict, even though
this was not stated in the Tribunal’s Statute.'® An armed conflict may take
place within the borders of a single State and yet it may still be international
in nature if, for example, the troops of another State intervene in the conflict
and even where some participants in the internal armed conflict act on behalf
of this other State.!?!

Victims of ‘grave breaches’ must be ‘protected persons’. In the case of the
first three Conventions, this means members of the armed forces of a party
to the international armed conflict who are no longer engaged in hostilities
due to injury or capture. With respect to the fourth Convention, protected
persons must be ‘in the hands of a Party to the conflict or Occupying Power
of which they are not nationals’. The Yugoslav Tribunal has declared that
even ‘nationals), in the traditional international law sense, are protected if
they cannot rely upon the protection of the State of which they are citizens
because, for example, they belong to a national minority that is being vic-
timised.!?? According to the Elements of Crimes, the perpetrator need not
know the nationality of the victim, it being sufficient that he or she knew
that the victim belonged to an adverse party to the conflict.!??

Because there is so little case law in the application of the Geneva Con-
ventions, many of the terms used in the Statute (and the Conventions) still
await judicial interpretation. For example, what is the difference between

119 The international armed conflict is made explicit in the Elements of Crimes. The Elements also
specify that ‘the term “international armed conflict” includes military occupation’ (at p. 19,
n. 34).

Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, para. 80. See also Prosecutor v. Blaskic (Case No. IT-
95-14-T), Judgment, 3 March 2000, para. 74. But see the dissenting opinion of Judge Abi-Saab
in Prosecutor v. Tadic, ibid.; Prosecutor v. Delalic et al. (Case No. IT-96-21-A), Judgment, 20
February 2001, para. 202; dissenting opinion of Judge Rodrigues in Prosecutor v. Aleksovski
(Case No. IT-95-14/1-T), Judgment, 25 June 1999, paras. 29-49; Prosecutorv. Kordic and Cerkez
(Case No. IT-95-14/2-PT), Decision on the Joint Defence Motion to Dismiss the Amended
Indictment for Lack of Jurisdiction Based on the Limited Jurisdictional Reach of Articles 2 and
3, 2 March 1999.

121 prosecutor v. Blaskic (Case No. IT-95-14-T), Judgment, 3 March 2000, para. 76.

122 prosecutor v. Tadic (Case No. IT-94-1-A), Judgment, 15 July 1999, paras. 164-6.

123 Elements of Crimes, Art. 8(2)(a)(i), para. 3, n. 33.
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ordinary ‘killing’, a familiar expression in national criminal law systems,
and ‘wilful killing), the term used in the Conventions? And what of ‘appro-
priation of property’, which must be carried out not only ‘unlawfully’ but
also ‘wantonly’? Subsequent to the adoption of the Statute, participants in
the Preparatory Commission devoted a great deal of attention to specifying
the scope of these provisions. In their work, they were guided mainly by the
Commentaries to the Geneva Conventions, prepared by the International
Committee of the Red Cross during the 1950s. The Commentaries are based
largely on the travaux préparatoires of the Conventions and constitute the
principal interpretative source thereof.

The second category of war crimes that is listed in Article 8 of the Rome
Statute is ‘[o]ther serious violations of the laws and customs applicable in
international armed conflict, within the established framework of interna-
tional law”. The wording makes it quite explicit that this category, found in
paragraph (b), is, like the crimes in paragraph (a), confined to international
armed conflict. The list consists of crimes generally defined as ‘Hague law,
because these are principally drawn from the Regulations annexed to the
1907 Hague Convention IV.!?* There is no requirement, unlike the situa-
tion for ‘grave breaches), that the victims be ‘protected persons’. Indeed, the
overall focus of Hague law is on combatants themselves as victims. Hague
law is concerned not so much with the innocent victims of war as with its
very authors, the combatants. More than Geneva law, then, it is the con-
tinuation of ancient rules of chivalry and similar systems reflecting a code
of conduct among warriors. In fact, some of the language sounds positively
anachronistic. In the past, this was also the source used by the Commission
on Responsibilities that explored the notion of war crimes following World
War I, as well as of the post-World War II tribunals at Nuremberg, Tokyo
and elsewhere. Unlike the Geneva Conventions, which have a rigorous cod-
ification of ‘grave breaches’, the notion of ‘serious violations of the laws and
customs of war’ is rather malleable and has evolved over the years.

In addition to those provisions reflecting the terms of the 1907 instru-
ment, there are also some ‘new’ crimes in paragraph (b). These werein asense
codified by the drafters at Rome and it is not improbable that those accused
in the future will argue that they were not part of customary law applicable
at the time the Statute was adopted. Among the new provisions included
in Article 8(2)(b) are those concerning the protection of humanitarian or

124 Convention Concerning the Laws and Customs of War on Land (Hague IV), note 101 above.
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peacekeeping missions'?® and prohibiting environmental damage.'?® Prob-
ably the most controversial provision was sub-paragraph (viii), defining as
a war crime ‘the transfer, directly or indirectly, by the Occupying Power
of parts of its own civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the population of the occupied
territory within or outside this territory. The provision governs not only
population transfer within the occupied territory, but also the transfer by
an occupying power of parts of its own civilian population into the occu-
pied territory.!?” Israel felt itself particularly targeted by the provision, and
in a speech delivered on the evening of 17 July at the close of the Rome
Conference, it announced it would vote against the Statute because of its
irritation that a crime not previously considered to be part of customary
international law had been included in the instrument because of political
exigencies.!?® But including transfer of a civilian population to an occupied
territory within the definition of war crimes is perfectly consistent with the
approach of the Appeals Chamber of the International Criminal Tribunal
for the Former Yugoslavia in Tadic, whereby serious violations of the Geneva
Conventions that are not deemed to be ‘grave breaches’ may nevertheless
constitute violations of the laws or customs of war.

Several of the provisions of paragraph (b) deal with prohibited weapons.
These include poison or poisoned weapons, asphyxiating, poisonous or
other gases, and bullets that expand or flatten easily in the human body.!?
The casual reader of the Statute might get the impression that it was drafted
in the nineteenth century, as these horrific weapons seem rather obsolete
alongside modern-day weapons, including those of mass destruction, like
land mines, chemical and biological weapons, and nuclear weapons. Such,
however, are the consequences of diplomatic negotiations, especially in the

125 Rome Statute, Art. 8(b)(iii). 126 1hid., Art. 8(b)(iv).

127 Von Hebel and Robinson, ‘Crimes Within the Jurisdiction’, p. 112.

128 This provision caused Israel to vote against the ICC Statute, stating: ‘Israel has reluctantly cast
a negative vote. It fails to comprehend why it has been considered necessary to insert into the
list of the most heinous and grievous war crimes the action of transferring [a] population into
occupied territory. The exigencies of lack of time and intense political and public pressure have
obliged the Conference to by-pass very basic sovereign prerogatives to which we are entitled.” ‘UN
Diplomatic Conference Concludes in Rome with Decision to Establish Permanent International
Criminal Court, UN Press Release L/ROM/22, 17 July 1998, at Explanations of Vote. When Israel
signed the Statute, on 31 December 2000, it made a declaration protesting ‘the insertion into
the Statute of formulations tailored to meet the political agenda of certain states’

Roger S. Clark, ‘Methods of Warfare That Cause Unnecessary Suffering or Are Inherently Indis-
criminate: A Memorial Tribute to Howard Berman’, (1998) 28 California Western International
Law Journal 379.
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context of an international system where a handful of States monopolise
the production and control of the most nefarious weapons. The nuclear
powers resisted any language that might impact upon their own prerog-
atives, such as a reference to weapons that might in the future be deemed
contrary to customary international law. They had already had a close scrape
in the International Court of Justice in 1996, which came near to an outright
prohibition of nuclear weapons.'*® As a result, they insisted upon specify-
ing that ‘material and methods of warfare which are of a nature to cause
superfluous injury or unnecessary suffering or which are inherently indis-
criminate’ also be the subject of a comprehensive prohibition included in
an annex to the Statute, yet to be prepared.!*! With the exclusion of nuclear
weapons, some of the non-nuclear States in the developing world objected
to language that would explicitly prohibit the ‘poor man’s atomic bomb),
that is, chemical and biological weapons. The result, then, is a shameful sit-
uation where poisoned arrows and hollow bullets are forbidden yet nuclear,

biological and chemical weapons, as well as anti-personnel land mines,

are not.!3?

As with crimes against humanity, the ‘laws and customs of war’ provi-
sion significantly develops the area of sexual offences. The text is essentially

130 Legality of the Threat or Use of Nuclear Weapons (Request by the United Nations General Assembly
for an Advisory Opinion), [1996] ICJ] Reports 226.

131 Rome Statute, Art. 8(b)(xx).

132 Von Hebel and Robinson, ‘Crimes Within the Jurisdiction} pp. 113-16. Egypt, upon signing
the Statute, made the following declaration: “The provisions of the Statute with regard to the
war crimes referred to in Article 8 in general and Article 8, paragraph 2(b) in particular shall
apply irrespective of the means by which they were perpetrated or the type of weapon used,
including nuclear weapons, which are indiscriminate in nature and cause unnecessary damage,
in contravention of international humanitarian law.” New Zealand said something similar,
expressly citing the advisory opinion of the International Court of Justice in the Nuclear Weapons
case to the effect that ‘the conclusion that humanitarian law did not apply to such weapons
“would be incompatible with the intrinsically humanitarian character of the legal principles in
question which permeates the entire law of armed conflict and applies to all forms of warfare
and to all kinds of weapons, those of the past, those of the present and those of the future”’.
See also the statement by Sweden. France, on the other hand, issued a declaration on the same
subject at the time of ratification: ‘“The provisions of Article 8 of the Statute, in particular
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prohibit the possible use of nuclear weapons nor impair the other rules of international law
applicable to other weapons necessary to the exercise by France of its inherent right of self-
defence, unless nuclear weapons or the other weapons referred to herein become subject in
the future to a comprehensive ban and are specified in an annex to the Statute by means of an
amendment adopted in accordance with the provisions of articles 121 and 123.” The United
Kingdom was only slightly more circumspect, referring to statements that it had made at the
time of ratification of humanitarian treaties that, in effect, reserve the possibility of using nuclear
weapons.
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new law.!*® It prohibits rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilisation or any other form of sexual violence also
constituting a grave breach of the Geneva Conventions. Another provision
consisting of new law makes it a crime to conscript or enlist children under
the age of fifteen into the national armed forces or to use them to participate
actively in hostilities. This wording is drawn from the 1989 Convention on
the Rights of the Child"** as well as Additional Protocol I to the Geneva

Conventions.!®

The term ‘recruiting’ appeared in an earlier draft, but was
replaced with ‘conscripting or enlisting’ to suggest something more passive,
such as putting the name of a person on a list. Secondly, the word ‘national’
was added before ‘armed forces’ to allay concerns of several Arab States who
feared that the term might cover young Palestinians joining the intifadah
revolt.1® Interestingly, the provision in the Convention on the Rights of
the Child has been deemed too moderate by many States. In May 2000, the
United Nations General Assembly adopted a protocol to the Convention
increasing the age to eighteen.

The category of ‘serious violations of the laws and customs of war’ also
contains several offences drawn from Protocol Additional I to the Geneva
Conventions of 1949. Protocol Additional I, adopted in 1977, expanded
somewhat upon the definition of grave breaches in the 1949 Conventions,
although it also slightly watered down the obligations upon States that flow
from them. Interestingly, the Rome Statute includes some of these new
‘grave breaches’ within paragraph (b) rather than in paragraph (a), but it

1.137 Unlike the four Geneva Conventions, which

does not include them al
have benefitted from near-universal ratification, Protocol Additional I still
enjoys far less unanimity, and its reflection in Article 8 of the Rome Statute
testifies to the ongoing uncertainty with respect to its definitions of ‘grave
breaches’ Protocol Additional I applies to a somewhat broader range of
conflicts than the four Geneva Conventions, and the Prosecutor might well
argue before the International Criminal Court that the specific provisions
in Article 8 derived from Protocol Additional I can be committed in ‘armed

conflicts which peoples are fighting against colonial domination and alien

133 Rome Statute, Art. 8(b)(xxii).

134 Convention on the Rights of the Child, GA Res. 44/25, Annex, Art. 38.

135 Protocol Additional to the 1949 Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts, (1979) 1125 UNTS 3, Art. 77(2).

136 Von Hebel and Robinson, ‘Crimes Within the Jurisdiction, p. 118.

137 For example, unjustifiable delay in repatriation of prisoners of war or civilians (Protocol Addi-
tional I, Art. 85(4)(b)) or apartheid (Protocol Additional I, Art. 85(4)(c)).
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occupation and against racist regimes in the exercise of their right of self-
determination’.!*®

The two succeeding categories of war crimes in Article 8 apply to non-
international armed conflict, a far more controversial area of international
law, at least in an historical sense. As early as 1949, and even before, States
were prepared to recognise international legal obligations, including inter-
national criminal responsibility, arising between them. However, they were
far more hesitant when it came to internal conflict or civil war, which many
considered to be nobody’s business but their own. In the Tadicjurisdictional
decision, the Appeals Chamber of the International Criminal Tribunal for
the Former Yugoslavia pointed to evidence that atrocities committed in
internal armed conflict had been proscribed by international law as early as
the terror bombing of civilians during the Spanish Civil War.!*® The 1949
Geneva Conventions refer to non-international armed conflict in only one
provision, known as ‘common Article 3’ because itis identical in all four Con-
ventions. Attempts to expand the scope of common Article 3 in 1977, in the
adoption of Protocol Additional II, were only moderately successful.'* The
Protocol elaborates somewhat on the laconic terms of common Article 3,
but does not extend the concept of ‘grave breaches’ to non-international
armed conflict, nor does it recognise prisoner of war status in such wars.

Therefore, subject to a few minor exceptions, paragraphs (c) and (d) of
Article 8 apply to non-international armed conflicts contemplated by com-
mon Article 3 of the four Geneva Conventions, while paragraphs (e) and
(f) apply to non-international armed conflicts within the scope of Protocol
Additional II. The threshold of application of common Article 3 is some-
what lower. The scope of both provisions is limited in a negative sense,
it being stated that they apply to armed conflicts not of an international
character, but not ‘to situations of internal disturbances and tensions, such
as riots, isolated and sporadic acts of violence or other acts of a similar
nature’. But the Protocol Additional II crimes listed in paragraph (e) apply
to ‘armed conflicts that take place in the territory of a State when there is

138 protocol Additional I, Art. 1(4).

139 prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, paras. 100—1. See also Prosecutor v. Strugar et al. (Case
No. IT-01-42-PT), Decision on Defence Preliminary Motion Challenging Jurisdiction, 7 June
2002, para. 13.

Protocol Additional I to the 1949 Geneva Conventions and Relating to the Protection of Victims
of Non-International Armed Conflicts, (1979) 1125 UNTS 3.
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protracted armed conflict between governmental authorities and organized
armed groups or between such groups’!#! There is a further limitation on
the common Article 3 crimes: ‘Nothing in paragraphs 2(c) and (d) shall
affect the responsibility of a Government to maintain or re-establish law
and order in the State or to defend the unity and territorial integrity of the
State, by all legitimate means.” These thresholds, drawn from the Geneva
Conventions and Protocol Additional II, have been constantly criticised for
their narrow scope. In effect, in cases of internal disturbances and tensions,
atrocities may be punishable as crimes against humanity but they will not
be punishable, at least by the International Criminal Court, as war crimes.

The common Article 3 crimes listed in paragraph (c), like the ‘grave
breaches’ in paragraph (a), must be committed against ‘protected persons.
The latter are defined, for the purposes of common Article 3, as ‘persons
taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sick-
ness, wounds, detention or any other cause’ The punishable acts consist
of murder, mutilation, cruel treatment and torture, outrages upon per-
sonal dignity, taking of hostages and summary executions. They represent,
in reality, a common denominator of core human rights. The Interna-
tional Committee of the Red Cross has often described common Article
3 as a ‘mini-convention’ of the laws applicable to non-international armed
conflict. According to the Appeals Chamber of the International Criminal
Tribunal for the Former Yugoslavia, the rules contained in common Article 3
are the ‘quintessence’ of the humanitarian norms contained in the Geneva
Conventions as a whole. They ‘also constitute a minimum yardstick, in
addition to the more elaborate rules which are also to apply to international
conflicts; and they are rules which, in the Court’s opinion, reflect what the
[International Court of Justice] in 1949 called “elementary considerations
of humanity” 142

The crimes listed in paragraph (e) are largely drawn from Protocol Addi-
tional IT, and address attacks that are intentionally directed against civilians,
culturally significant buildings, hospitals and Red Cross and Red Crescent
units and other humanitarian workers such as peacekeeping missions. Nev-
ertheless, not all serious violations of Protocol Additional II are included in

41 Tn fact, Art. 8(2)(e) of the Rome Statute is slightly broader than Protocol Additional IT, in requir-
ing that the conflict be ‘protracted’, whereas the Protocol requires rebels to control territory.
142" prosecutor v. Delalic et al. (Case No. IT-96-21-A), Judgment, 20 February 2001, para. 140.
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Article 8 of the Statute.!** A detailed codification of sexual or gender crimes,
similar to the one in paragraph (b), is also included. There is a prohibition
on child soldiers under the age of fifteen. A number of offences concern
the conduct of belligerents amongst themselves that echo the provisions
applicable to international armed conflict.

Other offences

The Court is also given jurisdiction over what are called ‘offences against
the administration of justice, when these relate to proceedings before the
Court.'** The Statute specifies that such offences must be committed inten-
tionally. These are: perjury or the presentation of evidence known to be false
or forged; influencing or interfering with witnesses; corrupting or bribing
officials of the Court or retaliating against them; and, in the case of offi-
cials of the Court, soliciting or accepting bribes. The Court can impose a
term of imprisonment of up to five years or a fine upon conviction. States
Parties are obliged to provide for criminal offences of the same nature with
respect to offences against the administration of justice that are committed
on their territory or by their nationals.

The Court can also ‘sanction’ misconduct before the Court, such as dis-
ruption of its proceedings or deliberate refusal to comply with its directions.
But, unlike the case of ‘offences against the administration of justice) the
measures available are limited to the temporary or permanent removal from

the courtroom and a fine of up to € 2,000.'%

143 For a discussion on these omissions in the sessions of the Preparatory Committee, see Christo-
pher Keith Hall, ‘The Fifth Session of the UN Preparatory Committee on the Establishment of
an International Criminal Court, (1998) 92 American Journal of International Law 331 at 336;
and Christopher Keith Hall, ‘The Third and Fourth Sessions of the UN Preparatory Commit-
tee on the Establishment of an International Criminal Court), (1998) 92 American Journal of
International Law 124.

144 Rome Statute, Art. 70; Rules of Procedure and Evidence, Rules 162-169 and 172.

145 Rome Statute, Art. 71; Rules of Procedure and Evidence, Rules 170-172.



Jurisdiction and admissibility

One of the most delicate issues in the creation of the International Crimi-
nal Court was the determination of its territorial and personal jurisdiction.
Although there were useful models for many aspects of international jus-
tice, never before had the international community attempted to create a
court with such general scope and application. The Nuremberg Tribunal had
exercised jurisdiction ‘to try and punish persons who, acting in the inter-
ests of the European Axis countries, whether as individuals or as members
of organizations’ had committed one of the crimes within the Tribunal’s
subject-matter jurisdiction.! Thus, its jurisdiction was personal in nature;
defendants had to have acted in the interests of the European Axis coun-
tries. The jurisdiction of the International Criminal Tribunal for the Former
Yugoslavia is confined to crimes committed on the territory of the former
Yugoslavia, subsequent to 1991.% The jurisdiction is therefore territorial in
nature. The International Criminal Tribunal for Rwanda has jurisdiction
over crimes committed in Rwanda during 1994, and over crimes commit-
ted by Rwandan nationals in neighbouring countries in the same period.’
Accordingly, its jurisdiction is both territorial and personal.

The basic difference with these precedents is that the International Crim-
inal Court is being created with the consent of those who will themselves
be subject to its jurisdiction. They have agreed that it is crimes committed
on their territory, or by their nationals, that may be prosecuted. These are
the fundamentals of the Court’s jurisdiction. The jurisdiction that the inter-
national community has accepted for its new Court is narrower than the
jurisdiction that individual States are entitled to exercise with respect to the

! Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis,
and Establishing the Charter of the International Military Tribunal (IMT), Annex, (1951) 82
UNTS 279, Art. 6.

2 Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827,
Annex.

3 Statute of the International Criminal Tribunal for Rwanda, UN Doc. S/RES/955, Annex.
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same crimes. Moreover, the drafters of the Rome Statute sought to limit the
ability of the Court to try cases over which it has, at least in theory, jurisdic-
tion. Consequently, they have required that the State’s own courts get the
first bite at the apple. Only when the domestic justice system is ‘unwilling’ or
‘unable’ to prosecute can the International Criminal Court take over. This
is what the Statute refers to as admissibility.

The Rome Statute distinguishes between these two related concepts, juris-
diction and admissibility. Jurisdiction refers to the legal parameters of the
Court’s operations, in terms of subject matter (jurisdiction ratione materiae),
time (jurisdiction ratione temporis) and space (jurisdiction ratione loci) as
well as over individuals (jurisdiction ratione personae). The question of
admissibility arises at a subsequent stage, and seeks to establish whether
matters over which the Court properly has jurisdiction should be litigated
before it. To a large extent, the question of jurisdiction concerns the Court’s
consideration of a ‘situation’ in which a crime has been committed, whereas,
by the time the issue of admissibility is being examined, prosecution will
necessarily have progressed to the identification of a ‘case’.* The Court may
have jurisdiction over a ‘situation), because it arises within the territory of
a State party or involves its nationals as perpetrators, yet a specific ‘case’
will be inadmissible because the individual suspect is being prosecuted by
a national legal system. ‘Admissibility’ seems to suggest a degree of discre-
tion, whereas the rules of jurisdiction are strict and brook no exception. The
Court must always satisfy itself that it has jurisdiction over a case, whether
or not the parties raise the issue, whereas its consideration of admissibility
appears to be only permissive. Nevertheless, the Court may decide to exam-
ine the admissibility of a case on its own initiative, even if the issue is not
raised by one of the parties.’> According to John Holmes, ‘[a]dmissibility, on
the other hand, was less the duty of the Court to establish than a bar to the
Court’s consideration of a case’’

But the line between jurisdiction and admissibility is not always easy to
discern, and provisions in the Statute that seem to address one or the other
concept appear to overlap. For example, in a clearly jurisdictional provision,

4 Ruth B. Philips, ‘The International Criminal Court Statute: Jurisdiction and Admissibility’, (1999)
10 Criminal Law Forum 61 at 77.

5 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 19(1).

¢ John T. Holmes, ‘The Principle of Complementarity), in Roy Lee, ed., The International Criminal
Court: The Making of the Rome Statute: Issues, Negotiations, Results, The Hague: Kluwer Law
International, 1999, pp. 41-78 at p. 61.
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the Statute declares that the Court has jurisdiction over war crimes ‘in
particular when committed as a part of a plan or policy or as part of a
large-scale commission of such crimes’’ Yet, in a provision dealing with
admissibility, the Court is empowered to refuse to hear a case that ‘is not
of sufficient gravity’® In practice, the implications of the two provisions,
one addressing jurisdiction while the other addresses admissibility, may be
rather comparable, in that the Court will decline to prosecute less serious
or relatively minor crimes.

Subject matter (ratione materiae) jurisdiction

Subject matter jurisdiction refers to the crimes which the Court may prose-
cute: genocide, crimes against humanity, war crimes, aggression and offences
against the administration of justice. This matter has been addressed in
chapter 2 under the heading ‘Crimes prosecuted by the Court’

Temporal (ratione temporis) jurisdiction

The Court is a prospective institution in that it cannot exercise jurisdiction
over crimes committed prior to the entry into force of the Statute.” In the case
of States that become parties to the Statute subsequent to its entry into force,
the Court has jurisdiction over crimes committed after the entry into force
of the Statute with respect to that State.'® For example, Colombia ratified the
Statute in August 2002, several weeks after its entry into force on 1 July 2002.
The Statute only entered into force for Colombia on 1 November 2002, in
accordance with Article 126, and the Court cannot therefore prosecute any
cases that are based on the Colombian ratification for the period between
1 July and 1 November 2002, unless it can establish its jurisdiction on some
other basis. The Statute seems to return to this issue in Article 24, which
declares that no person shall be criminally responsible for conduct prior
to the entry into force of the Statute. Articles 24 and 11 are in fact quite
closely related, and at one point during drafting the chair of the Working
Group on General Principles proposed that they be merged.!! There is an
exception to the general rule concerning temporal application of the Statute,

7 RomeStatute, Art.8(1). 8 Ibid,Art.17(1)(d).  ° Ibid,Art.11(1). 10 Ibid., Art. 11(2).
11" per Saland, ‘International Criminal Law Principles, in Lee, The International Criminal Court,
pp. 189-216 at p. 197.
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because it is possible for a State to make an ad hoc declaration recognising
the Court’s jurisdiction over specific crimes, even if the State is not a party
to the Statute.!? But, even in such a case, the Court would obviously be
without jurisdiction to prosecute a crime committed prior to the entry into
force of the Statute. Similarly, the Security Council could not refer a case
to the Court, pursuant to Article 13(b), with respect to crimes committed
prior to 1 July 2002.

The Statute has been criticised for its inability to reach into the past and
prosecute atrocities committed prior to its coming into force. The answer
to this objection is entirely pragmatic. Few States — even those who were the
Court’s most fervent advocates — would have been prepared to recognise a
court with such an ambit. The idea was unmarketable and was never seri-
ously entertained during the drafting. But the failure to prosecute retroac-
tively does not wipe the slate clean and grant a form of impunity to pre-
vious offenders. Those responsible for atrocities committed prior to entry
into force of the Rome Statute may and should be punished by national
courts. Where the State of nationality or the territorial State refuse to act, an
increasing number of States now provide for universal jurisdiction over such
offences.!®> Other options include the establishment by treaty of an inter-
national court, like the Special Court for Sierra Leone, whose legal basis
is an agreement between the Government of Sierra Leone and the United
Nations,'* the latter acting pursuant to a Security Council resolution.

The issue of jurisdiction ratione temporis should not be confused with the
question of retroactive crimes. International human rights law considers the
prohibition of retroactive crimes and punishments to be one of its most fun-
damental principles. Known by the Latin expression nullum crimen nulla
poena sine lege, this norm forbids prosecution of crimes that were not recog-
nised as such at the time they were committed. There are, of course, varying

12 Rome Statute, Art. 12(3).

13 On this subject generally, see Naomi Roht-Arriaza, ed., Impunity and Human Rights in Interna-
tional Law and Practice, New York and London: Oxford University Press, 1995; Steven R. Ratner
and Jason S. Abrams, Accountability for Human Rights Atrocities in International Law: Beyond the
Nuremberg Legacy, Oxford: Clarendon Press, 1997.

Agreement between the United Nations and the Government of Sierra Leone on the Establish-
ment of a Special Court for Sierra Leone, Freetown, 16 January 2002. See Micaela Frulli, ‘The
Special Court for Sierra Leone: Some Preliminary Comments), (2000) 11 European Journal of
International Law857; Robert Cryer, ‘A “Special Court” for Sierra Leone?’, (2001) 50 International
and Comparative Law Quarterly 435; Avril McDonald, ‘Sierra Leone’s Shoestring Special Court,
(2002) 84 International Review of the Red Cross 121;and S. Beresford and A. S. Muller, ‘The Special
Court for Sierra Leone: An Initial Comment’, (2001) 14 Leiden Journal of International Law 635.
15 UN Doc. S/RES/2000/1315.
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interpretations as to the scope of the principle. The Nuremberg Tribunal
could point to existing legal texts, such as the Hague Convention IV of
1907, in the case of war crimes, and the Kellogg—Briand Pact, in the case of
crimes against peace. But, while these described certain acts as being con-
trary to international law, they did not define them as generating individual
criminal liability. Inspired by the writings of Hans Kelsen, the Nuremberg
Tribunal answered the charge only indirectly, noting that nullum crimen
was a principle of justice, and that it would be unjust to let the Nazi leaders
go unpunished.'® Since then, similar pronouncements can be found in the
Eichmann case of 1961 and even recently in the Erdemovic judgment of the
International Criminal Tribunal for the Former Yugoslavia.!”

In any event, nullum crimen is set out in Articles 22 and 23. Specifically,
Article 22(1) declares: ‘A person shall not be criminally responsible under
this Statute unless the conduct in question constitutes, at the time it takes
place, a crime within the jurisdiction of the Court.” Why Article 22(1) is
necessary may initially seem puzzling, given the general jurisdictional pro-
hibition on crimes committed prior to the entry into force of the Statute.
After all, this is not a court like those at Nuremberg or Tokyo, or the ad
hoctribunals established for Yugoslavia and Rwanda, all of them established
with a view to judging crimes already committed. But where a State has
made an ad hoc declaration recognising the jurisdiction of the Court, with
respect to a crime committed in the past, a defendant might argue that one or
another of the provisions of Articles 6, 7 and 8 are not recognised as norms of
customary international law and are therefore not punishable by the Court.
Likewise, this question may be raised where the Security Council gives juris-
diction to the Court,'® just as it has been raised by defendants in The Hague
and Arusha.! But the argument, though not totally frivolous, has never
really succeeded before international courts in the past and is unlikely to cut
much ice with the Courtin the future. The standard adopted by the European
Court of Human Rights with respect to retroactive crimes is that they must
be foreseeable by an offender.?’ Inevitably, the Prosecutor will adopt this

Hans Kelsen, ‘Will the Judgment in the Nuremberg Trial Constitute a Precedent in International

Law?, (1947) 1 International Law Quarterly 153 at 165.

17" Prosecutorv. Erdemovic (Case No. IT-96-22-T), Sentencing Judgment, 29 November 1996, (1998)
108 ILR 180, para. 35.

18 Rome Statute, Art. 13(b).

19 Prosecutor v. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453.

20 SWv. United Kingdom, Series A, No. 335-B, 22 November 1995, paras. 35—6. See also CRv. United

Kingdom, Series A, No. 335-B, 22 November 1995, paras. 33—4.
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reasoning, and argue that, from the moment the Statute was adopted, or
at the very least from the moment it entered into force, individuals have
received sufficient warning that they risk being prosecuted for such offences,
and that the Statute itself (in Article 12(3)) contemplates such prosecution
even with respect to States that are not yet parties to the Statute.

The question of ‘continuous crimes’ arose during the Rome Conference.
This might present itself, for example, in the case of an ‘enforced disap-
pearance, which is a crime against humanity punishable under Article 7.
Someone might have disappeared prior to entry into force of the Statute
but the crime would continue after entry into force to the extent that the
disappearance persisted. It might also be argued that this is the case where a
population had been forcibly transferred or deported, and was being prohib-
ited from returning home. Transfers and deportations fall within the scope
of all three categories of crimes punishable under the Statute. Verbs such as
‘committed ‘occurred’, ‘commenced’ or ‘completed’, in Article 24, were ways
in which the problem might have been addressed, but this proved difficult to
cope with in all six working languages in an appropriate manner. Eventually
the ‘unresolvable matter’ was resolved by the chair of the Working Group
on General Principles, who proposed simply avoiding the troublesome verb
in the English version. Thus, the issue of ‘continuous crimes’ remains unde-
cided and it will be for the Court to determine how it should be handled.!
The Drafting Committee appended an intriguing footnote to paragraph 1
of Article 24, reading: “The question has been raised as regards a conduct
which started before the entry into force and continues after the entry into
force.”? It was an extremely unusual step for the Drafting Committee to
insert a footnote. This may well have been a late-night compromise aimed
at appeasing a handful of delegates who were obsessed with the question of
continuous offences.

Bases of jurisdiction

States exercise jurisdiction in the field of criminal law on five bases: territory,
protection, nationality of offender (active personality), nationality of victim

21 Saland, ‘International Criminal Law Principles’ pp. 196-7; Raul Pangalangan, ‘Article 24’, in Otto
Triffterer, ed., Commentary on the Rome Statute of the International Criminal Court: Observers’
Notes, Article by Article, Baden-Baden: Nomos, 1999, pp. 46773 at pp. 471-2.

22 UN Doc. A/CONE.183/C.1/L.65/Rev.1, p. 2. There was no footnote in the final version adopted
by the Conference: UN Doc. A/CONE183/C.1/L.76/Add.3, pp. 1-2.
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(passive personality), and universality.® Territory is the most common, if
for no other reason than that it is the only form of jurisdiction where the
State can be reasonably sure of actually executing the process of its courts.
In the Lotus case, Judge Moore of the Permanent Court of International
Justice indicated a presumption favouring the forum delicti commissi.** One
of the earliest criminal law treaties, the Treaty of International Penal Law,
signed at Montevideo on 23 January 1889, stated that: ‘Crimes are tried
by the Courts and punished by the laws of the nation on whose territory
they are perpetrated, whatever may be the nationality of the actor, or of the
injured.””> Sometimes territory may be given a rather broad scope, so as to
encompass acts which take place outside the State’s territory but which have
adirect effect upon it.%° Jurisdiction based on nationality of the victim or the
offender, as well as on the right of a State to protect its interests, is somewhat
rarer. The Permanent Court of International Justice, in the Lotus case, left
unresolved the issue of the right of States to exercise jurisdiction based
on the nationality of the victim (passive personality jurisdiction) rather
than that of the offender (active personality jurisdiction),?” which is well
established.

Universal jurisdiction — quasi delicta juris gentium — applies to a limited
number of crimes for which any State, even absent a personal or territorial
link with the offence, is entitled to try the offender. In customary interna-
tional law, these crimes are piracy,?® the slave trade, and trafficin children and
women. Recognition of universal jurisdiction for these crimes was largely
predicated on the grounds that they were often committed in terra nullius,
where no State could exercise territorial jurisdiction. More recently, some
multilateral treaties have also recognised universal jurisdiction for particular

1’29

offences such as hijacking and other threats to air travel,?® piracy,®® attacks

2

@

United States v. Yunis, 681 E. Supp. 896 at 900-1 (DDC 1988). See Yoram Dinstein, ‘The
Universality Principle and War Crimes’, in Michael N. Schmitt and Leslie C. Green, eds., The Law
of Armed Conflict: Into the Next Millennium, Newport, RI: Naval War College, 1998, pp. 17-37.
24 §S Lotus (France v. Turkey), PCIJ, 1927, Series A, No. 10, p. 70.

25 (1935) 29 American Journal of International Law 638.

26 United States v. Noriega, 746 F. Supp. 1506 (SD Fla. 1990). See Lynden Hall, ¢ “Territorial”

Jurisdiction and the Criminal Law’, (1972) Criminal Law Review 276.

SS Lotus (France v. Turkey), note 24 above.

United States v. Smith, 18 US (5 Wheat.) 153 at 161-2 (1820).

29 Hague Convention for the Suppression of Unlawful Seizure of Aircraft, (1971) 860 UNTS 105;
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(1976) 974 UNTS 177.
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upon diplomats,®! nuclear safety,> terrorism,*® apartheid* and torture.*®

The application of universal jurisdiction is also widely recognised for geno-
cide, crimes against humanity and war crimes, that is, for the core crimes
of the Rome Statute, although a recent decision of the International Court
of Justice provoked a variety of individual opinions on the subject, leaving
the matter not only unresolved but also still in some doubt.*

During the drafting of the Statute, some argued that what States could
do individually in their own national justice systems they could also do
collectively in an international body.”” Consequently, if they have the right
to exercise universal jurisdiction over the core crimes of genocide, crimes
against humanity and war crimes, they ought also to be able to create an
international court that can do the same. If the Statute were to provide for
universal jurisdiction in such a way, it was asserted, then the new interna-
tional court would have the authority to try anybody found on the territory
of a State party, even if the crime had been committed elsewhere and if
the accused was not a national of the State party. But such an approach
met with two objections.*® First, some States felt the solution too ambitious
and likely to discourage ratifications. It is true that, in practice, universal
jurisdiction is rarely exercised by States, and many would probably prefer
not to be pushed into matters that in the past, for diplomatic or other rea-
sons, they have sought to avoid. Secondly, a few States quarrelled with the
legality of an international court that could exercise universal jurisdiction.
The United States in particular argued that there was no rationale in law for
such a court, and insisted that the only legal basis would be active personal

31 Convention on the Prevention and Punishment of Crimes Against Internationally Protected

Persons Including Diplomatic Agents, (1977) 1035 UNTS 167.
32 Vienna Convention of 1980, (1984) 1456 UNTS 101.
33 European Convention on the Suppression of Terrorism, (1978) 1137 UNTS 99; International
Convention Against the Taking of Hostages, (1983) 1316 UNTS 205.
International Convention on the Suppression and Punishment of the Crime of Apartheid, (1976)
1015 UNTS 243, Art. IV(b).
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
(1987) 1465 UNTS 85, Art. 10.
Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, 15
February 2002. See Nicolaos Strapatsas, ‘Universal Jurisdiction and the International Criminal
Court), (2002) 29 Manitoba Law Journal 1.
Daniel D. Ntanda Nsereko, ‘The International Criminal Court: Jurisdictional and Related Issues’,
(1999) 10 Criminal Law Forum 87 at 101.
Morten Bergsmo, ‘The Jurisdictional Regime of the International Criminal Court (PartII, Articles
11-19)}, (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 29; Philips, ‘The
ICC Statute’.
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jurisdiction, that is, the court would only be entitled to try nationals of a
State party. Thereby, a State could shield its nationals from the jurisdiction
of the Court, even for crimes committed abroad, by simply withholding
ratification. The United States threatened that, if universal jurisdiction were
to be incorporated in the Statute, it would have to oppose the Court actively.
Indeed, the United States remains extremely unhappy with the compromise
reached at Rome whereby the Court may exercise jurisdiction over crimes
committed within the territory of a State party or by a national of a State
party.®

The compromise in Article 12, by which the Court has jurisdiction over
nationals of States parties and over crimes committed on their territory,
was ruthlessly criticised by many at the time who said it would doom the
Court to impotence.*’ Only angelic States — the Scandinavians, Canada, the
Netherlands, and so on —would join the Court on such a basis, it was argued.
As for States facing war and internal strife, they would cautiously remain
outside the Court and thereby protect themselves from its reach, at least
with regard to crimes committed on their territories.

But as the pace of ratification accelerated in 2000 and 2001, an astonishing
thing happened. The very States expected to steer clear of the Court because
of their obvious vulnerability to prosecution started to produce instruments
of ratification at United Nations headquarters. The first was Fiji, which had
known severe civil conflict in the late 1990s. It was followed by Sierra Leone,
where civil war had raged from 1991 until the Lomé Peace Agreement of
1999, only to heat up once again in 2000. By the time the magic number
of sixty ratifications was reached, several other countries that had known
violent conflict and atrocity in recent years had joined the Court: Cambodia,
Macedonia, the Democratic Republic of Congo, Bosnia and Herzegovina,
Yugoslavia, Croatia. Colombia and Afghanistan soon followed, and Burundi
was known to be on the verge of ratification.

These ratifications were totally unexpected. Obviously, they disprove the
arguments that were advanced at Rome by those who were critical of the com-
promise on jurisdiction in Article 12. They suggest that States are ratifying

39 David Scheffer, “The United States and the International Criminal Court), (1999) 93 American
Journal of International Law 12.

40 Foradiscussion by one of the most vocal advocates of universal jurisdiction, Hans-Peter Kaul, who
is now a judge of the Court, see Hans-Peter Kaul, ‘Preconditions to the Exercise of Jurisdiction’,
in Antonio Cassese, Paola Gaeta and John R. W. D. Jones, The Rome Statute of the International
Criminal Court: A Commentary, Oxford: Oxford University Press, 2002, pp. 583—616.
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the Statute precisely because they view the Court as a promising and real-
istic mechanism capable of addressing civil conflict, human rights abuses
and war. This is entirely consistent, of course, with the logic of those who
have argued over the years that international justice contributes to peace
and security.

Indeed, we might ask in hindsight whether sixty ratifications would have
been achieved so quickly had the broad German proposal actually been
adopted. The problem with the universal jurisdiction proposal is that it left
little incentive for States to join the Court. One way or another, whether or
not they ratified, if the Court was based on universal jurisdiction, crimes
committed on their territory would be subject to the jurisdiction of the
Court in any case. On the other hand, under the current regime as set out
in Article 12, States must ratify the Statute if they wish to send a mes-
sage of deterrence that war crimes, crimes against humanity and genocide
will not go unpunished on their territories. This they seem to be doing, in
ever-increasing numbers. In other words, far from dooming the Court to
inactivity, the limited jurisdictional scheme of Article 12 would appear to
have contributed to ratification.

This debate about jurisdiction of the Court was labelled the ‘State con-
sent’ issue during the drafting process. The International Law Commission
had adopted an approach to jurisdiction whereby States would have to ‘opt
in’ to jurisdiction on specific crimes. Jurisdiction was not to be conferred
automatically simply because a State ratified the future Statute.*! This was
not unlike the Statute of the International Court of Justice, whereby States
belong to the Court and are parties to the Statute but must make addi-
tional declarations in order to accept jurisdiction. The International Law
Commission draft allowed for one exception, in the case of genocide, at
least for parties to the 1948 Genocide Convention. This was predicated on
the fact that the 1948 Genocide Convention specifically contemplated an
international criminal court with jurisdiction over the crime.*?

As debate unfolded in the Ad Hoc Committee, in 1995, and later in the
Preparatory Committee, there was a trend towards enlarging the scope of the
‘inherentjurisdiction’ of the court from genocide to crimes against humanity
and war crimes. Accompanying this development, and contributing to it, was

41 ‘Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2 May—22
July 1994, UN Doc. A/49/10, Art. 22(1).

42 Convention on the Prevention and Punishment of the Crime of Genocide, (1951) 78 UNTS 277,
Art. VL.
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a tendency to move away from including ‘treaty crimes), such as terrorism
and drug trafficking, in the subject-matter jurisdiction of the court. Thus,
as the scope of the crimes narrowed to those upon which there was genuine
consensus as to their severity and significance, the argument that the court
should have automatic jurisdiction over all crimes within its subject-matter
jurisdiction became more compelling.*’ Article 12, entitled ‘Preconditions
to the exercise of jurisdiction’, was the result of this difficult debate.**

In addition to the territorial and personal jurisdiction that results from
ratification of the Statute with respect to a State party, Article 12 also con-
templates the possibility of a non-State party accepting the jurisdiction of
the Court on an ad hoc basis. The provision requires such a State to lodge a
declaration with the Registrar by which it accepts the exercise of jurisdiction
by the Court ‘with respect to the crime in question’. The Statute describes
such a State as an ‘accepting State’ and requires that it is to cooperate with
the Court without any delay or exception with respect to surrender and
various forms of assistance. There does not seem to be any consequence,
however, should a State fail to cooperate as required. The text is ambiguous
in its reference to a declaration by a non-State party with respect to a ‘crime
in question’. Does this refer to one of the crimes listed in Article 5? In other
words, are non-State parties to make declarations accepting the jurisdic-
tion of the Court with respect to one or more of genocide, crimes against
humanity and war crimes? Such an interpretation seems consistent with the
use of the term ‘crimes’ in paragraph 1 of Article 12. Or is the provision
to mean the acceptance of jurisdiction with respect to a specific incident or
situation? According to one writer, the understanding of the drafters was
that it referred to a ‘situation’*> One consequence of this interpretation is
to eliminate the perverse situation in which a non-party State might attempt
to make a one-sided declaration, aimed at an adversary but at the same time
designed to shelter its own behaviour.

43 Elizabeth Wilmshurst, Jurisdiction of the Court, in Lee, The International Criminal Court,
pp. 127-41.

44 Hans-Peter Kaul, ‘Special Note: The Struggle for the International Criminal Court’s Jurisdic-
tion), (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 48. See also Vera
Gowlland-Debbas, ‘The Relationship Between the Security Council and the Projected Inter-
national Criminal Court) (1998) 3 Journal of Armed Conflict Law 97; Pietro Gargiulo, ‘The
Controversial Relationship Between the International Criminal Court and the Security Council’,
in Flavia Lattanzi and William A. Schabas, eds., Essays on the Rome Statute of the ICC, Rome:
Editrice il Sirente, 2000, pp. 67—104.

4> Hans-Peter Kaul, ‘Preconditions to the Exercise of Jurisdiction’
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Territorial (ratione loci) jurisdiction

The Court has jurisdiction over crimes committed on the territory of States
parties, regardless of the nationality of the offender. This general principle
is set out in Article 12(2)(a) of the Statute. It also has jurisdiction over
crimes committed on the territory of States that accept its jurisdiction on
an ad hoc basis and on territory so designated by the Security Council. The
1948 Genocide Convention provides some precedent for the idea that an
international criminal court will have jurisdiction over crimes committed
on the territory of a State party. Article VI of the Convention envisages just
such an eventuality.

Territory, for the purposes of criminal law jurisdiction, is a term that
needs to be defined. Obviously, it will extend to the land territory of the
State. The Statute also considers the concept of territory to include crimes
committed on board vessels or aircraft registered in the State party.*® This is
arather common and widely accepted extension of the concept of territorial
jurisdiction. Logically, territorial jurisdiction should extend to the air above
the State, and to its territorial waters and, possibly, its exclusive economic
zone. Buttheactual scope of these grey areas remains to be determined. There
are really no useful precedents from the case law of previous international
criminal tribunals. Solutions to these issues will be sought in the practice of
national justice systems, although this varies considerably and it is difficult
to establish any common rules that are generally accepted. Whatever the
result, some territories are necessarily beyond the reach of the Court: the
high seas, Antarctica and outer space. If atrocities are committed in these
places, jurisdiction will have to be established on the basis of the nationality
of the offender.

Many national jurisdictions extend the concept of territorial jurisdiction
toinclude crimes that create effects upon the territory of a State. For example,
it could be argued that, in the case of a conspiracy to commit genocide,*’
the Court might have jurisdiction even if the conspirators actually hatched
their plan outside the territory where the crime was to take place. Similarly,
an order to take no prisoners, which is a crime in and of itself even if nobody
acts upon the order,*® could be committed outside the territory of a State
but might be deemed to fall within the jurisdiction of the Court if its effects

46 Rome Statute, Art. 12(2)(a). 47 Ibid., Arts. 6 and 25(d).
48 Ibid., Arts. 8(2)(b)(xii) and 8(2)(e)(x).
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were felt on the territory. The case becomes somewhat clearer in cases of
incitement and abetting. Nevertheless, given the silence of the Statute about
effects jurisdiction, there are compelling arguments in favour of a strict
construction of Article 12 and the exclusion of such a concept.

Debates about the scope of territory are likely to lead to disputes, and
it is not improbable that the judges of the International Criminal Court
will find themselves determining where international borders are placed,
and who has title to specific territory. It is said that somewhat more than
50 per cent of international boundaries are disputed. Obviously, the places
where these disputes are most acute are also likely to be the trouble spots on
which the Court’s attention will focus. An example from the Middle East
should suffice. Suppose that the leaders of the Palestinian Authority declare
independence and, at the same time, accede to the Rome Statute. The Court
would have jurisdiction over the ‘territory’ of an independent Palestine, of
which most if not all of the actual boundaries would be contested. Similar
issues could arise in the opposite direction if Israel were to make a declaration
under Article 12(3) of the Statute, thereby accepting the jurisdiction of the
Court with respect to a specific crime committed on its territory.

At the time of ratification a few States have made declarations concerning
the territorial scope of the Rome Statute. In contrast with many other multi-
lateral international instruments, there is no specific provision for this in the
Statute. The Netherlands has made a harmless but reassuring statement to
the effect that the Statute applies not only to its European territory but also
to the Netherlands Antilles and Aruba. More troublesome is Denmark’s dec-
laration that it does not intend the Statute to apply to the Faroe Islands and
Greenland.** While this was no doubt motivated by admirable sentiments
of respect for local autonomy, it has the effect of excluding the reach of the
Court from a territory which, on its own, has no right to correct the situa-
tion, because neither the Faroe Islands nor Greenland are sovereign States
and as a result they cannot accede to the Statute. Were a case to arise, the
Court might well take the lead from analogous cases before the European
Court of Human Rights®® and rule the Danish declaration to be an illegal
reservation without any effect, in accordance with Article 120 of the Statute,
thereby recognising jurisdiction over the disputed territories.

49 See also the declaration by New Zealand concerning Tokelau.
50 Loizidouv. Turkey (Preliminary Objections), Series A, No. 310.
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Personal (ratione personae) jurisdiction

The International Criminal Court will also have jurisdiction over nationals
of a State party who are accused of a crime, in accordance with Article
12(2)(b). Again, the Court can also prosecute nationals of non-party States
that accept its jurisdiction on an ad hoc basis by virtue of a declaration,

or pursuant to a decision of the Security Council.*

Creating jurisdiction
based on the nationality of the offender is the least controversial form of
jurisdiction and was the absolute minimum proposed by some States at the
Rome Conference. Cases may arise where the concept of nationality has to
be considered by the Court. In accordance with general principles of public
international law, the Court should look at whether a person’s links with
a given State are genuine and substantial, rather than it being governed by
some formal and perhaps even fraudulent grant of citizenship.>

Echoing provisions found in the Nuremberg Charter and the 1948 Geno-
cide Convention, the Statute declares that rules in either national or inter-
national law that create immunities or otherwise shelter individuals from
criminal prosecution are of no effect before the Court.* Traditionally,
immunities have taken two main forms: first, some States, through their
constitutions or ordinary legislation, provide that their own heads of State
and in some cases other government officials or elected representatives are
immune from prosecution; secondly, under both customary international
law and international treaties, incumbent heads of State, foreign ministers
and diplomats cannot be prosecuted by the courts of other States. Some
States have had to consider constitutional amendments in order to elimi-
nate such special regimes and thereby make their legislation consistent with
the Statute. In its 2002 ruling in the Arrest Warrant case, the International
Court of Justice recognised that an incumbent or former minister of for-
eign affairs would not have immunity before an international tribunal like
the International Criminal Court, where it has jurisdiction.”®> However, the
Court did not consider that Article 27 of the Statute provided it with a basis

51 Rome Statute, Art. 12(3); and Rules of Procedure and Evidence, UN Doc. PCNICC/

2000/INF/3/Add.1, Rule 44.

In Resolution 955, the Security Council established an ad hoc tribunal with jurisdiction over

Rwandan nationals.

53 Nottebohm Case (Second Phase), Judgment of 6 April 1955, [1955] IC] Reports 24; Proposed
Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion
0OC-4/84, 19 January 1984, Series A, No. 4, para. 35.

54 Rome Statute, Art. 27.

55 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congov. Belgium), para. 61.
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for concluding that incumbent heads of State and similar officials, such as
foreign ministers, were not protected by traditional immunities, as a matter
of customary international law.>®

There is an important practical exception, however, that can serve to
shield certain classes of persons from prosecution. The Court is prohib-
ited, pursuant to Article 98(1), from proceeding with a request for surren-
der or assistance if this would require a requested State to act inconsis-
tently with its obligations under international law as concerns a third State,
unless the latter consents. Diplomatic immunity falls into such a category.
This means that, while a State party to the Statute cannot shelter its own
head of State or foreign minister from prosecution by the International
Criminal Court, the Court cannot request the State to cooperate in surren-
der or otherwise with respect to a third State. Nothing prevents the State
party from doing this if it so wishes, and once the head of State was taken
into the actual custody of the Court, he or she would be treated like any
other defendant. Similarly, the Court is also prohibited from proceeding
in a request for surrender that would require a State party to act inconsis-
tently with certain international agreements reached with a third State. The
provision — Article 98(2) — was intended to ensure that a rather common
class of treaties known as ‘status of forces agreements’ (or SOFAs) would
not be undermined or neutralised by the Statute. SOFAs are used to ensure
that peacekeeping forces or troops based in a foreign country are not subject
to the jurisdiction of that country’s courts. Some ingenious lawyers in the
United States Department of State have attempted to pervert Article 98(2),
drafting treaties that shelter all American nationals from the Court. Several
States parties have succumbed to Washington’s pressure and agreed to such
arrangements.

The Rome Statute also declares that the Court has no jurisdiction over
a person under the age of eighteen at the time of the infraction.”” The
solution is disarmingly simple, but much energy was expended on the issue
in tedious debates during the sessions of the Preparatory Committee and
the Diplomatic Conference.”® The Working Group on General Principles
agreed to impose a ‘jurisdictional solution’ and to provide that the Court

%6 Ibid., para. 58. Note that, in this respect, the International Court of Justice in effect overrules
the celebrated decision of the House of Lords in the Pinochet case: R. v. Bow Street Stipendiary
Magistrate and others, ex parte Pinochet Ugarte, [1998] 4 All ER 897; [1998] 3 WLR 1456.

7 UN Doc. A/CONE.183/C.1/L.76/Add.3, p. 3.

38 Saland, ‘International Criminal Law Principles’, pp. 200-2.
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would simply be unable to prosecute persons who were under eighteen at

the time of the commission of the crime.®

Security Council veto of prosecution

The Court may be prevented from exercising its jurisdiction when so directed
by the Security Council, according to Article 16. This is called ‘deferral’ It
seems that the measure can be permanent. The Statute says that the Security
Council may adopt a resolution under Chapter VII of the Charter of the
United Nations requesting the Court to suspend prosecution, and that in
such a case the Court may not proceed. This highly controversial provision
is, however, a rather significant improvement upon a text in the original draft
statute prepared by the International Law Commission. In that document,
the Court was prohibited from prosecuting a case ‘being dealt with by the
Security Council as a threat to or breach of the peace or an act of aggression
under Chapter VII of the Charter, unless the Security Council otherwise
decides’®® Such a provision would have allowed a single State that was a
member of the Council to obstruct prosecution by placing a matter on
the agenda, something that could only be overridden by a decision of the
Council itself. And a decision of the Council itself can be blocked at any
time by one of the five permanent members — the United States, the United
Kingdom, China, France and the Russian Federation — exercising its veto.

The International Law Commission proposal met with sharp criticism as
an interference in the independence and impartiality of the future court. By
allowing political considerations to influence prosecution, many felt that the
entire process could be discredited.®! At the same time, it must be recognised
that there may be times when difficult decisions must be taken about the
wisdom of criminal prosecution when sensitive political negotiations are
underway. Should the Court be in a position to trump the Security Council
and possibly sabotage measures aimed at promoting international peace and
security?

The debate in the Preparatory Committee and the Rome Conference itself
about the International Law Commission proposal was in many respects a

%9 UN Doc. A/CONE.183/C.1/WGGP/L.1, p. 2.

60 ‘Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2 May—22
July 1994, note 41 above, Art. 23(3).

61 For the debates, see ‘Report of the Ad Hoc Committee on the Establishment of an International
Criminal Court, UN Doc. A/50/22, paras. 124-5; ‘Report of the Preparatory Committee on the
Establishment of an International Criminal Court, UN Doc. A/51/22, paras. 140-4.
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confrontation between the five permanent members and all other countries.
The uninformed observer might have been given the impression that United
Nations reform was being accomplished indirectly, in the creation of a new
institution — the International Criminal Court — which would be involved
in many of the same issues as the Security Council but where there would
be no veto. A compromise, inspired by a draft submitted by Singapore, was
ultimately worked out, allowing for the Council to suspend prosecution

1.2 But even the

but only by positive resolution, subject to annual renewa
compromise was bitterly opposed by some delegates who saw it as a blemish
on the independence and impartiality of the Court. In a statement issued
on the night of the final vote in Rome, India said it was hard to understand

or accept any power of the Security Council to block prosecution:

On the one hand, it is argued that the ICC is being set up to try crimes of the
gravest magnitude. On the other, it is argued that the maintenance of interna-
tional peace and security might require that those who have committed these
crimes should be permitted to escape justice, if the Council so decrees. The
moment this argument is conceded, the Conference accepts the proposition
that justice could undermine international peace and security.%?

Nobody at Rome expected Article 16 to be invoked by the Security Council
even before the Court was actually operational, but that is precisely what
happened in July 2002, barely days after the entry into force of the Statute.
In late June, the United States announced that it would exercise its Security
Council veto over all future peacekeeping missions unless the Council were
to invoke Article 16 so as to shield United Nations-authorised missions from
prosecution by the Court. The result was Resolution 1422, adopted by the
Security Council on 12 July 2002, allegedly pursuant to Article 16 of the
Statute. It ‘requests’ that ‘if a case arises involving current or former officials
or personnel from a contributing State not a Party to the Rome Statute over
acts or omissions relating to a United Nations established or authorized
operation [The Court] shall for a twelve-month period starting 1 July 2002
not commence or proceed with investigation or prosecution of any such
case, unless the Security Council decides otherwise’. It therefore extends
deferral to such operations as the Stabilisation Force (SFOR) in Bosnia

62 See Lionel Yee, ‘The International Criminal Court and the Security Council: Articles 13(b) and
16), in Lee, The International Criminal Court, pp. 143-52 at pp. 149-52.

63 “Explanation of Vote by India on the Adoption of the Statute of the International Criminal Court,
Rome, July 17, 1998, p. 3.
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and Herzegovina, whose role is authorised by a Security Council resolution
although it is not at all under United Nations control. The resolution only
applies to nationals of States that are not parties to the Statute.

Although adopted without opposition in the Council, the initiative was
resoundingly condemned by several States during the debate, including such
normally steadfast friends of the United States as Germany and Canada. Its
legality is highly questionable, of course, because Article 16 contemplates a
specific situation or investigation rather than some blanket exclusion of a
category of persons. Moreover Article 16 of the Statute says that the Council
must be acting pursuant to Chapter VII of the Charter of the United Nations,
applicable only when there is a threat to the peace, a breach of the peace
or an act of aggression. Some United Nations-authorised missions are not
even created pursuant to Chapter VII of the Charter.

Conceivably, the Court could assess whether or not the Council was validly
acting pursuant to Chapter VIL.% There has been much debate among inter-
national lawyers about whether or not Security Council resolutions can even
have their legality reviewed by courts. The International Court of Justice has
been hesitant to do this, because the ICJ and the Council are both principal
organs of the United Nations, and the ICJ has felt that the Charter does not
establish a hierarchy in which one principal organ of the United Nations
can review the decision of the other. This consideration does not apply to
the International Criminal Court, which is not created by the Charter of the
United Nations and, for that matter, is not an organ of the United Nations at
all. The International Criminal Tribunal for the Former Yugoslavia consid-
ered that it was entitled to review the legality of Resolution 827, which is in
effect its constitutive act.®® In other words, Resolution 1422 was an abuse of
the powers of the Security Council whose legality, at least theoretically, could
eventually be challenged in proceedings before the International Criminal
Court.

However, this is probably unlikely to happen, and not so much because
of judicial deference towards the Council as because proceedings against
peacekeepers are unlikely to be at the top of the Prosecutor’s agenda. Peace-
keepers have sometimes been alleged to have participated in crimes that fall
within the jurisdiction of the Court, but these matters have been dealt with

4 See, for example, Z. S. Deen-Racsmany, ‘The ICC, Peacekeepers and Resolution 1422: Will the
Court Defer to the Council?, (2002) 49 Netherlands International Law Review 378.

5 prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453, 35 ILM 32.
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in the past by their own national courts, and there is no reason to expect
this to become a problem in the future. Above all, Resolution 1422 is an ugly
example of bullying by the United States, and a considerable stain on the
credibility of the Security Council. In practice, it will probably not prove to
be a serious obstacle to the fulfilment of the Court’s solemn mission.

Admissibility

Under the rubric of ‘admissibility’, in Article 17, the Statute addresses the
complex relationship between national legal systems and the International
Criminal Court. The Court is required to rule a case inadmissible when
it is being appropriately dealt with by a national justice system. The key
word here is ‘complementarity’, a term that does not in fact appear any-
where in the Statute. However, paragraph 10 of the preamble says that ‘the
International Criminal Court established under this Statute shall be com-
plementary to national criminal jurisdictions, and Article 1 reiterates this.
Article 17(1) makes an explicit reference to paragraph 10 of the preamble
and to Article 1. The term ‘complementarity’may be somewhat of a mis-
nomer, because what is established is a relationship between international
justice and national justice that is far from‘complementary’. Rather, the two
systems function in opposition and to some extent with hostility with respect
to each other. The concept is very much the contrary of the scheme estab-
lished for the ad hoc tribunals, referred to as ‘primacy’, whereby the ad hoc
tribunals can assume jurisdiction as of right, without having to demonstrate
the failure or inadequacy of the domestic system.®’

Several aspects of ‘complementarity’ are addressed in specific provisions.
Article 17(1) states that a case is inadmissible when it is being investigated
or prosecuted by a State that has jurisdiction over it, or when the case
has already been investigated and the State has decided not to prosecute.

66 See John T. Holmes, ‘The Principle of Complementarity), in Lee, The International Criminal
Court, pp. 41-78.

67 Bartram S. Brown, ‘Primacy or Complementarity: Reconciling the Jurisdiction of National Courts
and International Criminal Tribunals’, (1998) 23 Yale Journal of International Law 383; Adolphus
G. Karibi-Whyte, ‘The Twin Ad Hoc Tribunals and Primacy over National Courts’, (1998-9)
9 Criminal Law Forum 55; Flavia Lattanzi, ‘The Complementary Character of the Jurisdiction
of the Court with Respect to National Jurisdictions’, in Flavia Lattanzi, ed., The International
Criminal Court: Comments on the Draft Statute, Naples: Editoriale Scientifica, 1998, pp. 1-18;
Paolo Benvenuti, ‘Complementarity of the International Criminal Court to National Criminal
Jurisdictions’, in Lattanzi and Schabas, Essays on the Rome Statute, pp. 21-50.
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In such circumstances, the Court may only proceed where the State ‘is
unwilling or unable genuinely’ to investigate or prosecute the case. The terms
‘unwilling’ and ‘unable’ are explained in some detail in Article 17, although
the enigmatic adjective ‘genuinely’ is left entirely to the appreciation of the
Court.

The issue of unwillingness will arise where a national justice system is
‘going through the motions’ in order to make it look as if investigation
and prosecution are underway although it may lack the resolve to see them
through, or may even be indulging in a sham trial held so that in any sub-
sequent proceedings an accused can argue that he or she had already been
tried and convicted and that any new trial is blocked by application of the
rule against double jeopardy. The Statute requires the Court to consider
these issues ‘having regard to the principles of due process recognized by
international law’, suggesting an assessment of the quality of justice from the
standpoint of procedural and perhaps even substantive fairness. The issue
of inability will arise when a State cannot obtain the accused or necessary
evidence and testimony or is otherwise unable to carry out its proceed-
ings. The Statute makes this conditional on ‘a total or substantial collapse
or unavailability of its national judicial system’ (an early draft used the
word ‘partial’ in place of ‘substantial’, a less demanding standard).®® Thus,
a developed and functional justice system that is unable to obtain cus-
tody of an offender because of a lack of extradition treaties, for example,
would still be able to resist prosecution by the Court on the ground of
complementarity.

The concept of complementarity emerged as early as the International
Law Commission draft in 1994.%° But, in the debates that followed, the
proposed complementarity mechanism was harshly criticised by such expe-
rienced international criminal law personalities as the Prosecutor of the ad
hoc tribunals. Louise Arbour argued essentially that the regime would work
in favour of rich, developed countries and against poor countries. Although
the Court’s Prosecutor might easily make the claim that a justice system in an
underdeveloped country was ineffective and therefore ‘unable’ to proceed,
essentially for reasons of poverty, the difficulties involved in challenging a
State with a sophisticated and functional justice system would be virtually
insurmountable. Certainly, there is a danger that the provisions of Article 17

% Holmes, ‘Principle of Complementarity’, pp. 75-6.
9 ‘Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2 May—22
July 1994, note 41 above, Art. 35.
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will become a tool for overly harsh assessments of the judicial machinery in
developing countries.

During the drafting of the Statute, there was also great debate about the
attitude that the Court should take to alternative methods of accountability.
The South Africans were the most insistent on this point, concerned that
approaches like their Truth and Reconciliation Commission, which offer
amnesty in return for truthful confession, would be dismissed as evidence of
a State’s unwillingness to prosecute. While there was widespread sympathy
with the South African model, many delegations recalled the disgraceful
amnesties accorded by South American dictators to themselves, the most
poignant being that of former Chilean president Augusto Pinochet. But
drafting a provision that would legitimise the South African experiment
yet condemn the Chilean one proved elusive. It has been suggested that
genuine but non-judicial efforts at accountability that fall short of criminal
prosecution would have the practical effect of convincing the Prosecutor to
set priorities elsewhere.

Judges of the Court might well consider that a sincere truth commission
project amounts to a form of investigation that does not suggest ‘genuine
unwillingness’ on the part of the State to administer justice, thereby meeting
the terms of Article 17(1)(a) and (b). Should that not be enough, the Statute
also declares inadmissible a case that is not ‘of sufficient gravity to justify
further action by the Court’”® Moreover, the Prosecutor is invited to con-
sider, in determining whether or not to investigate a case, whether ‘[t]aking
into account the gravity of the crime and the interests of victims, there are
nonetheless substantial reasons to believe that an investigation would not
serve the interests of justice’’! Yet judicial attitudes are impossible to predict,
and judges or prosecutors might well decide that it is precisely in cases like
the South African one where a line must be drawn establishing that amnesty
for such crimes is unacceptable.”?

When a case has already been tried by a domestic justice system, the
complementarity article in the Statute points to another provision, the pro-
hibition of double jeopardy or ne bis in idem, set out in Article 20 and codified

70 Rome Statute, Art. 17(1)(d). 7! Ibid., Art. 53(1)(c).

72 Nsereko, ‘The International Criminal Court), pp. 119-20; Michael P. Scharf, ‘The Amnesty Excep-
tion to the Jurisdiction of the International Criminal Court), (1999) 32 Cornell International Law
Journal 507; John Dugard, ‘Possible Conflicts of Jurisdiction with Truth Commissions’, in Antonio
Cassese, Paola Gaeta and John R. W. D. Jones, The Rome Statute of the International Criminal
Court: A Commentary, Oxford: Oxford University Press, 2002, pp. 693—704.



88 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

in important human rights treaties such as the International Covenant on
Civil and Political Rights.”® The test as to whether the national trial pro-
ceedings were legitimate is slightly different from the ‘unable or unwilling
genuinely’ standard of Article 17, which applies with respect to pending or
completed investigations and pending prosecutions. If a domestic trial has
already been completed, the judgment is a bar to prosecution by the Court
except in the case of sham proceedings. These are defined as trials held to
shield an offender from criminal responsibility, or that were otherwise not
conducted independently or impartially and were held in a manner which
‘in the circumstances, was inconsistent with an intent to bring the person
concerned to justice’”*

In a case where an individual is properly tried, but is then subsequently
pardoned, the Court would seem to be permanently barred from interven-
ing. The case is far from hypothetical. In the early 1970s, William Calley
was convicted of war crimes for an atrocious massacre in My Lai village in
Vietnam. Justice had done its job and he was duly sentenced to a term of
life imprisonment. Then the United States President, Richard Nixon, inter-
vened and granted him a pardon after only a brief term of detention had
been served.

There is some doubt about the application of complementarity and the
ne bis in idem rule to situations where an individual has already been tried
by a national justice system, but for a crime under ordinary criminal law
such as murder, rather than for the truly international offences of genocide,
crimes against humanity and war crimes. It will be argued that trial for an
underlying offence tends to trivialise the crime and contribute to revisionism
or negationism. Many who violate human rights may be willing to accept the
fact that they have committed murder or assault, but will refuse to admit the
more grievous crimes of genocide or crimes against humanity. Yet murder
is a very serious crime in all justice systems and is generally sanctioned
by the most severe penalties. Article 20(3) seems to suggest this, when it
declares that such subsequent proceedings before the International Criminal
Court when there has already been a trial ‘for conduct also proscribed under
Articles 6, 7 and 8’ is prohibited. In the alternative, the Statute ought to have
said ‘for a crime referred to in Article 5 as it does in Article 20(2).

The Statute also prohibits domestic justice systems from trying an indi-
vidual for one of the crimes listed in the Statute if that person has already

73 International Covenant on Civil and Political Rights, (1966) 999 UNTS 171, Art. 14(7).
74 Rome Statute, Art. 20(3).
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been convicted or acquitted by the Court. This rule is somewhat narrower,
in that it only excludes prosecution before national courts for genocide,
crimes against humanity and war crimes. Accordingly, someone acquitted
of genocide by the International Criminal Court, for lack of evidence of
intent, could subsequently be tried by national courts for the crime of mur-
der without violating the Statute. This rule in the Statute goes somewhat
further than the prohibition of double jeopardy in international human
rights law, because international courts and tribunals have generally con-
sidered that the norm only applies within the same jurisdiction, and does
not prevent a subsequent trial in another jurisdiction.”

What about the relationship between the International Criminal Court
and the activities of other international criminal tribunals? When the Rome
Statute entered into force, there were two such institutions whose jurisdic-
tion might be competitive with that of the ICC, namely the International
Criminal Tribunal for the Former Yugoslavia and the Special Court for
Sierra Leone. Both of these bodies are creatures of international law, the
former established by a Security Council resolution, the latter by an agree-
ment between the United Nations and the Government of Sierra Leone, and
both have jurisdiction over crimes committed on territories that are also
subject to prosecution by the International Criminal Court. Moreover, in
both territories there was an ongoing situation of political instability mak-
ing further outbreaks of conflict not at all impossible. The Rome Statute,
whose admissibility provisions are focused on national legal systems, does
not address this matter directly. A solution recognising the authority of the
first to obtain physical custody of the accused is only part of the answer,
because situations of competing requests to a State party for transfer to one
or the other body cannot be excluded.

75 APv. Italy (No. 204/1986), para. 7.3.



General principles of criminal law

The statutes of the Nuremberg and Tokyo tribunals, as well as those of
the ad hoc tribunals for the former Yugoslavia and Rwanda, are very thin
when it comes to what criminal lawyers call ‘general principles’ Once the
crimes were defined, the drafters of these earlier models left issues such
as the appreciation of the evidence or the assessment of responsibility for
accomplices and other ‘secondary’ offenders to the discretion of the judges.
After all, those appointed to preside over these tribunals were eminent jurists
in their own countries and could draw on a rich, multicultural resource of
domestic criminal law practice. The Rome Statute is far less generous to
the judges. It seeks to delimit in great detail any possible exercise of judicial
discretion. Part 3 of the Statute, consisting of Articles 22 to 33, is entitled
‘General principles of criminal law’! It directs the Court on such issues as
criminal participation, the mental element of crimes and the availability of
various defences. But elsewhere in the Statute can be found other provisions
that are also germane to the issue of general principles. They present a
fascinating experiment in comparative criminal law, drawing upon elements
from the common law, the Romano-Germanic system, Sharia law and other
regimes of penal justice.

Sources of law

Article 21 of the Rome Statute, entitled ‘Applicable law’, sets out the legal
sources upon which the International Criminal Court may draw. The Statute
itself cannot provide answers to every question likely to arise before the
Court and judges will have to seek guidance elsewhere, just as they do under

! On the general principles, see Per Saland, ‘International Criminal Law Principles’, in Roy Lee, ed.,
The International Criminal Court: The Making of the Rome Statute: Issues, Negotiations, Results,
The Hague: Kluwer Law International, 1999, pp. 189-216; William A. Schabas, ‘General Principles
of Criminal Law in the International Criminal Court Statute (Part III)’, (1998) 6 European Journal
of Crime, Criminal Law and Criminal Justice 84; Kai Ambos, ‘General Principles of Law in the
Rome Statute’, (1999) 10 Criminal Law Forum 1.
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domestic law when criminal codes leave questions ambiguous or simply
unanswered.’

International law already has a general response to this problem in Article
38 of the Statute of the International Court of Justice, the international judi-
cial organ created as part of the United Nations in 1945 with jurisdiction over
disputes between sovereign States. The ICJ’s Statute defines three primary
sources of international law: international treaties; international custom;
and general principles of law recognised by civilised nations. It is accepted
that the three sources are of equal value and that there is no hierarchy
among them, although case law has tended to give the third source, general
principles of law, a rather marginal significance. According to the Statute
of the ICJ, subsidiary means for determining the rules of law are judicial
decisions and academic writings. Besides these enumerated sources, inter-
nationallegal rules can also be created by unilateral acts, such asa declaration
or a reservation.

The Rome Statute creates a special regime as far as sources of law are
concerned. The Statute proposes a three-tiered hierarchy. At the top is the
Statute itself, accompanied by the Elements of Crimes and the Rules of
Procedure and Evidence. The Rome Statute was adopted at the 1998 Rome
Diplomatic Conference, whereas the Elements and the Rules were drafted
by the subsequent Preparatory Commission sessions, in 1999 and 2000,
and then confirmed by the Assembly of States Parties at its first session in
September 2002.> Although Article 21 suggests that the Statute, the Elements
and the Rules are all of equal importance, provisions elsewhere in the Statute
make it clear that, in case of conflict, the Elements (Article 9) and the Rules
(Article 51) are overridden by the Statute itself.*

The second tier in the hierarchy of sources consists of ‘applicable treaties
and the principles and rules of international law, including the established
principles of the international law of armed conflict’. This category rather
generally corresponds to the sources of international law set out in Article
38 of the Statute of the ICJ, although the wording is quite original. There is

)

Ida Caracciolo, ‘Applicable Law’, in Flavia Lattanzi and William A. Schabas, eds., Essays on the
Rome Statute of the ICC, Rome: Editrice il Sirente, 2000, pp. 211-32.

‘Report of the Preparatory Commission for the International Criminal Court, Addendum, Final-
ized Draft Text of the Elements of Crimes’, UN Doc. PCNICC/2000/INF/3/Add.2; ‘Report of the
Preparatory Commission for the International Criminal Court, Addendum, Finalized Draft Text
of the Rules of Procedure and Evidence’, UN Doc. PCNICC/2000/INF/3/Add.3.

Herman von Hebel and Darryl Robinson, ‘Crimes Within the Jurisdiction of the Court), in Lee,
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no express mention of customary international law, but it is surely covered
by the reference to ‘principles and rules of international law’. Moreover, the
third source in the enumeration of the Statute of the IC]J, general princi-
ples of law, is excluded from this second tier of sources. The reference to
the ‘international law of armed conflict’ provides an opening for a detailed
and increasingly sophisticated body of law of which the Hague Conven-
tions of 1899 and 1907, together with the Geneva Conventions of 1949 and
their two Protocols of 1977, are the centrepiece. It may, for example, invite
recognition by the Court of certain defences, such as reprisal and military
necessity, not codified elsewhere in the Statute. But it is perhaps significant
that the Rome Conference referred to the ‘international law of armed con-
flict’ rather than to ‘international humanitarian law’. The Appeals Chamber
of the International Criminal Tribunal for the Former Yugoslavia has sug-
gested that ‘international humanitarian law’ is a more modern terminology
than the more archaic ‘laws of armed conflict, one that has emerged as a
result of the influence of human rights doctrines.’

The third tier in the hierarchy is pointed towards domestic law. Article 21
invites the Court, should it fail to resolve questions applying the first two
sources, to resort to general principles of law derived from national laws
of legal systems of the world including, as appropriate, ‘the national laws
of States that would normally exercise jurisdiction over the crime’. The
reference to general principles enhances the role of comparative criminal
law and corresponds, in practice, to what international judges do already
before the ad hoc tribunals. The special attention given to national laws
of States that would normally exercise jurisdiction is intriguing because it
suggests that the law applied by the Court might vary slightly depending
on the place of the crime or the nationality of the offender. As Per Saland
has noted, ‘[t]here is of course a certain contradiction between the idea of
deriving general principles, which indicates that this process could take place
before a certain case is adjudicated, and that of looking also to particular
national laws of relevance to a certain case; but that price had to be paid in
order to reach a compromise’®

As sources of law, the Statute does not formally recognise the impor-
tant body of international human rights treaties and declarations that

> Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453; (1997) 35 ILM 32, para. 87.

¢ Saland, ‘International Criminal Law Principles’, p. 215. See also Margaret McAuliffe de Guzman,
‘Article 21, in Otto Triftterer, ed., Commentary on the Rome Statute of the International Criminal
Court: Observers’ Notes, Article by Article, Baden-Baden: Nomos, 1999, pp. 435-46.
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has developed since the Universal Declaration of Human Rights in 1948,
although arguably this is included in the general reference to applica-
ble treaties and principles and rules found in Article 21(1)(b). However,
Article 21(3) states that the application and interpretation of law ‘must be
consistent with internationally recognized human rights’ There are obvious
implications of this principle with respect to the rights of the accused. But
it may well extend into other areas, such as the rights of victims. The pro-
vision also means that the Statute is not locked into the prevailing values
at the time of its adoption. International human rights law continues to
evolve inexorably, and the reference to it in the Statute is full of promise for
innovative interpretation in future years.

The reference to internationally recognised human rights was only won
after considerable controversy. Ostensibly, the debate focused on use of the
word ‘gender’ instead of ‘sex’ as a prohibited ground for discrimination.
Several States, led by the Holy See, were opposed to such contemporary
terminology, apparently out of concerns that it somehow condoned homo-
sexuality, although the word was never mentioned in the discussion.” But
underlying the dispute was also a malaise with the reference to human rights,
and for a time at Rome the entire provision seemed in jeopardy. There
was a proposal to truncate the text after the words ‘human rights’, thereby
eliminating the troublesome term ‘gender’. Another attempt at compromise
envisaged a statement by the President of the Conference referring to the use
of the term ‘gender’ in the 1995 Beijing Declaration. Ultimately, the term
‘gender’ survived, but accompanied by a definition: ‘For the purpose of
this Statute it is understood that the term “gender” refers to the two sexes,
male and female, within the context of society. The term “gender” does not
indicate any meaning different from the above.’®

Interpreting the Rome Statute

The Rome Statute provides little in the way of guidance as to the rules of
legal interpretation that ought to be followed. As an international treaty,
the governing principles are those contained in Articles 31 and 32 of the
1969 Vienna Convention on the Law of Treaties. They establish, as a general
rule of interpretation, that a treaty is to be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty

7 Saland, ‘International Criminal Law Principles’, p. 216.
8 See Barbara C. Bedont, ‘Gender-Specific Provisions in the Statute of the ICC), in Lattanzi and
Schabas, Essays on the Rome Statute, pp. 183-210 at pp. 186-8.
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in their context and in the light of its object and purpose. Article 31 of the
Vienna Convention indicates that the context should include the preamble
of the Rome Statute, as well as the Final Act adopted on 17 July 1998.
In addition, subsequent agreements, such as the Rules of Procedure and
Evidence and the Elements of Crimes, are germane to interpretation. As
supplementary means of interpretation, the Vienna Convention points to
the drafting history or travaux préparatoires of the Statute, but only when
the meaning is ambiguous or obscure, or the general rule of interpretation
leads to an absurd or unreasonable result.’

But there will be those who argue that, as a source of criminal law, the
Rome Statute should be subject to the rule of ‘strict construction’, or that,
in the event of ambiguity or uncertainty, the result more favourable to the
accused should be endorsed. Such a rule is drawn from national criminal law
practice. It is confirmed, at least with respect to the definitions of crimes, in
Article 22(2) of the Rome Statute: ‘The definition of a crime shall be strictly
construed and shall not be extended by analogy. In case of ambiguity, the
definition shall be interpreted in favour of the person being investigated,
prosecuted or convicted.” Article 22(2) is in many respects a reaction to
the large and liberal approach to construction taken by the judges of the
International Criminal Tribunal for the Former Yugoslavia. The approach
to the definitions of crimes taken in such cases as the Tadic jurisdiction
decision, which quite dramatically opened up the category of war crimes to
include offences committed in non-international armed conflict, was rather
clearly not within the spirit of strict construction.'® Frequently, the judges
of the Yugoslav Tribunal have invoked the principles of interpretation in the
Vienna Convention on the Law of Treaties, which are essentially contextual
and purposive in scope.!! The Rome Conference was obviously unsettled
by such judicial licence, and Article 22(2) is the result.

9 Vienna Convention on the Law of Treaties, (1979) 1155 UNTS 331.

10" prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995.

Prosecutor v. Erdemovic (Case No. IT-96-22-A), Joint Separate Opinion of Judge McDonald
and Judge Vohrah, 7 October 1997, para. 3; Prosecutor v. Bagosora and 28 Others (Case No.
ICTR-98-37-A), Decision on the Admissibility of the Prosecutor’s Appeal from the Decision of
a Confirming Judge Dismissing an Indictment Against Théoneste Bagosora and 28 Others, 8
June 1998, para. 28; Prosecutor v. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November
1998, para. 1161. In contrast, the references to strict construction have been perfunctory at best:
Prosecutor v. Tadic (Case No. IT-94-1-A), Decision on Appellant’s Motion for the Extension of
the Time-Limit and Admission of Additional Evidence, 15 October 1998, para. 73; Prosecutor v.
Erdemovic (Case No. IT-96-22-A), Separate and Dissenting Opinion of Judge Cassese, 7 October
1997, para. 49.

11
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The wording of Article 22(2) is precise enough to leave open the question
of whether or not strict construction applies to provisions of the Statute
other than those that define the offences themselves. When problems of
interpretation arise, the ‘contextual rule’ of the Vienna Convention and
the principle of strict construction drawn from national legal practice,
as well as from Article 22, may lead to very different results. The judges
of the Court will have to resolve this without any substantial assistance
from the Statute. Perhaps the judges recruited from the public interna-
tional law field will lean towards the Vienna Convention while those who
are criminal law practitioners in national legal systems will favour strict
construction.

Presumption of innocence

The presumption of innocence, recognised in Article 66 of the Statute,
imposes the burden upon the prosecution to prove guilt beyond a rea-
sonable doubt, a specialised application in criminal law of a general rule
common to most forms of litigation, namely, that the plaintiff has the bur-
den of proof. But the presumption of innocence has other manifestations,
for example in the right of an accused person to interim release pending
trial, subject to exceptional circumstances in which preventive detention
may be ordered, the right of the accused person to be detained separately
from those who have been convicted, and the right of the accused to remain
silent during the investigation and during trial. Several of the rules that
reflect the presumption of innocence are incorporated within the Statute.
For example, during an investigation, there is a right ‘[t]o remain silent,
without such silence being a consideration in the determination of guilt or
innocence’;!? there is a right to interim release;'? and there are grounds for
appeal which are wider in scope for the defence than for the prosecution.'*
Nevertheless, it was also felt necessary to affirm the principle generally and
explicitly.

The European Court of Human Rights has defined the presumption of
innocence as follows:

12 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 55(2)(b).

13 Ibid., Arts. 59(3)—(6) and 60(2)—(4).

14 1hid., Art.81(1). See M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal
Tribunal for the Former Yugoslavia, New York: Transnational Publishers, 1995, p. 961, for a similar
observation on the Statute of the International Criminal Tribunal for the Former Yugoslavia,
UN Doc. S/RES/827, Annex, and its ‘Rules of Procedure and Evidence’, UN Doc. IT/32.
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It requires, inter alia, that when carrying out their duties, the members of
a court should not start with the preconceived idea that the accused has
committed the offence charged; the burden of proof is on the prosecution,
and any doubt should benefit the accused. It also follows that it is for the
prosecution to inform the accused of the case that will be made against him,
so that he may prepare and present his defence accordingly, and to adduce
evidence sufficient to convict him.!>

In its ‘General Comment’ on Article 14 of the International Covenant on
Civil and Political Rights, the UN Human Rights Committee has insisted
that the presumption of innocence imposes a duty on all public authorities to
‘refrain from prejudging the outcome of a trial’!® According to the European
Commission of Human Rights:

It is a fundamental principle embodied in [the presumption of innocence]
which protects everybody against being treated by public officials as being
guilty of an offence before this is established according to law by a competent
court. Article 6, paragraph 2 [of the European Convention on Human Rights],
therefore, may be violated by public officials if they declare that somebody is
responsible for criminal acts without a court having found so. This does not
mean, of course, that the authorities may not inform the public about criminal
investigations. They do not violate Article 6, paragraph 2, if they state that a
suspicion exists, that people have been arrested, that they have confessed, etc.
What is excluded, however, is a formal declaration that somebody is guilty.!”

Transposing these notions, derived from domestic prosecutions, to the
international context gives some intriguing results. The ‘authorities’ on
the international scene will be such bodies as the Commission on Human
Rights, the High Commissioner for Human Rights, the Security Council,
the General Assembly and the Secretary-General. If, for example, the Gen-
eral Assembly charges that genocide has been committed by the leaders of a
given regime, can the latter invoke this essentially political accusation before
the ICC in claiming that the presumption of innocence has been denied?'®

15 Barbera, Messegué and Jabardo v. Spain, Series A, No. 146, 6 December 1988, para. 77.

16 ‘General Comment 13/21’, UN Doc. A/39/40, pp. 143-7.

17 Krause v. Switzerland (App. No. 7986/77), (1978) 13 DR 73. Also, from the Court, see Allenet de
Ribemont v. France, Series A, No. 308, 10 February 1995, paras. 37 and 41. See Francis G. Jacobs
and Robin C. A. White, The European Convention on Human Rights, 2nd edn, Oxford: Clarendon
Press, 1996, p. 150.

18 A Security Council resolution denouncing the atrocities in Srebrenica, UN Doc. S/RES/1034
(1995), singled out for special mention the Bosnian Serb leaders Radovan Karadzic and Ratko
Mladic, noting that they had been indicted by the International Criminal Tribunal for the Former
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One answer is that there may well be a denial of the presumption of inno-
cence but that it will not have been committed by the Court itself. But the
Appeals Chamber of the International Criminal Tribunal for Rwanda has
already judged it appropriate to grant a stay of proceedings in a case where
the rights of an accused were violated by a national justice system and not
by the authorities of the tribunals themselves.'

Arguably, the presumption of innocence may require that decisions by the
Court, particularly given the seriousness of the charges and of the available
sentences, be unanimous. Certainly, where questions of fact are at issue,
is it not logical to conclude that, where one member of the Court has a
reasonable doubt, this should be enough to create a reasonable doubt in the
minds of the tribunal as a whole??* Compelling as the suggestion may be —
and it was argued by some delegates at the Rome Conference — the Statute
provides clearly that in case of division, a majority of the Court will suffice
for a finding of guilt.*!

Rights of the accused

During World War II, Churchill and other Allied leaders flirted with the idea
of some form of summary justice for major war criminals.?? But, speaking
of the Nuremberg trial, prosecutor Robert Jackson said that history would
assess the proceedings in light of the fairness with which the defendants were
treated. Only a few years later, one of the ‘successor’ military tribunals at
Nuremberg held that Nazi prosecutors and judges involved in a trial lacking
the fundamental guarantees of fairness could be held responsible for crimes
against humanity. Such guarantees include the presumption of innocence,
the right of the accused to introduce evidence, to confront witnesses, to
present evidence, to be tried in public, to have counsel of choice, and to
be informed of the nature of the charges.?*> And, more recently, the judges

Yugoslavia for their responsibilities in the massacre. The word ‘alleged’ did not accompany the
reference to their responsibilities. The resolution ‘[c]Jondemn[ed] in particular in the strongest
possible terms the violations of international humanitarian law and of human rights by Bosnian
Serb and paramilitary forces in the areas of Srebrenica’.

19 Barayagwiza v. Prosecutor (Case No. ICTR-97-19-AR72), Decision of 3 November 1999.

20 For such a suggestion, see Lawyers Committee for Human Rights, ‘Fairness to Defendants at the

International Criminal Court, August 1996, pp. 12—13.

Rome Statute, Art. 74(3).

Arieh J. Kochavi, Prelude to Nuremberg: Allied War Crimes Policy and the Question of Punishment,

Chapel Hill, NC, and London: University of North Carolina Press, 1998, pp. 63-91.

United States of Americav. Alstotter et al. (‘Justice trial’), (1948) 3 TWC 1,6 LRTWC 1, 14 ILR 278.
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of the International Criminal Tribunal for the Former Yugoslavia, in the
first major ruling of the Appeals Chamber, said: ‘For a Tribunal such as this
one to be established according to the rule of law, it must be established in
accordance with the proper international standards; it must provide all the
guarantees of fairness, justice and even-handedness, in full conformity with
internationally recognized human rights instruments.”* As if there could
be any doubt, the Rome Statute ensures the protection of the rights of the
accused with a detailed codification of procedural guarantees.

Article 67 of the Rome Statute, entitled ‘Rights of the accused’, is modelled
on Article 14(3) of the International Covenant on Civil and Political Rights,
one of the principal human rights treaties.”> The right to a fair trial is also
enshrined in the Universal Declaration of Human Rights,?® the regional
human rights conventions,?” as well as in humanitarian law instruments.?
The general right to a ‘fair hearing’ established in the chapeau of Article 67
of the Statute provides defendants with a powerful tool to go beyond the
text of the Statute, and to require that the Court’s respect for the rights of
an accused keep pace with the progressive development of human rights
law. The case law of the Strasbourg organs, established to implement the
European Convention on Human Rights, has used this residual right to a
fair hearing to fill in some of the gaps in the more specific provisions.?’
That the term ‘“fair hearing’ invites the Court to exceed the precise terms of
Article 67 in appropriate circumstances is confirmed by the reference within

24 Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453, 35 ILM 32, para. 45.

25 International Covenant on Civil and Political Rights, (1966) 999 UNTS 171.

26 GA Res. 217 A (IIT), UN Doc. A/810 (1948). Art. 10: ‘Everyone is entitled in full equality to a fair
and public hearing by an independent and impartial tribunal, in the determination of his rights
and obligations and of any criminal charge against him.” Art. 11(3): ‘Everyone charged with a
penal offence has the right to be presumed innocent until proved guilty according to law in a
public trial at which he has had all the guarantees necessary for his defence.’

27" American Convention on Human Rights, (1978) 1144 UNTS 123, Art. 8; European Convention
on Human Rights, (1955) 213 UNTS 221, Art. 6; African Charter on Human and Peoples’ Rights,
OAU Doc. CAB/LEG/67/3 rev. 5, Art. 7; Convention on the Rights of the Child, GA Res. 44/25,
Annex, Art. 40, para. 2.

28 Geneva Convention (III) Relative to the Treatment of Prisoners of War, (1950) 75 UNTS 135,

Arts. 84—87 and 99-108; Geneva Convention (IV) Relative to the Protection of Civilians, (1950)

75 UNTS 287, Arts. 5 and 64-76; Protocol Additional I to the 1949 Geneva Conventions and

Relating to the Protection of Victims of International Armed Conflicts, (1979) 1125 UNTS 3,

Art. 75; Protocol Additional II to the 1949 Geneva Conventions and Relating to the Protection

of Victims of Non-International Armed Conflicts, (1979) 1125 UNTS 3, Art. 6.

D. J. Harris, M. O’Boyle and C. Warbrick, Law of the European Convention on Human Rights,

London: Butterworths, 1995, pp. 202-3.

29
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the chapeau to ‘minimum guarantees’ The term ‘fair hearing’ also suggests
that, where individual problems with specific rights set out in Article 67
do not, on their own, amount to a violation, the requirement of a fair
hearing may allow a cumulative view and lead to the conclusion that there
is a breach where there have been a number of apparently minor or less
significant encroachments on Article 67.%

The case law of international human rights tribunals has developed the
notion of ‘equality of arms’ within the concept of the right to a fair trial.’!
But this jurisprudence may be too restrictive, as it is rooted in national pros-
ecutions. The ICTY Appeals Chamber has noted that, when international
tribunals are concerned, the scope given to the defence under the principle
of ‘equality of arms’ deserves a more liberal interpretation. According to the
Appeals Chamber, ‘[i]t follows that the Chamber shall provide every prac-
ticable facility it is capable of granting under the Rules and Statute when
faced with a request by a party for assistance in presenting its case. The Trial
Chambers are mindful of the difficulties encountered by the parties in trac-
ing and gaining access to evidence in the territory of the former Yugoslavia
where some States have not been forthcoming in complying with their legal
obligation to cooperate with the Tribunal.”*> The ICTY has considered it
‘important and inherent in the concept of equality of arms that each party
be afforded a reasonable opportunity to present his or her case under con-
ditions that do not place him at an appreciable disadvantage vis-a-vis his
opponent. Moreover, ‘the concept of equality of arms could be exempli-
fied having regard to the right to call witnesses as between the Prosecution
and the Defence, as well as the duty of the Prosecution to disclose relevant
material to the Defence’®
The Statute also states that the hearing must be ‘conducted impartially’.

According to the European Court of Human Rights, ‘impartiality’ means

3
3
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Stanford v. United Kingdom, Series A, No. 182-A, 30 August 1990, para. 24.

Neumeister v. Austria, Series A, No. 8, 11 Yearbook 822, 27 June 1968; Morael v. France
(No. 207/1986), UN Doc. CCPR/8/Add/1, p. 416; Manfred Novak, CCPR Commentary, Kehl,
Germany: N. P. Engel, 1993. For recognition of the principle of ‘equality of arms’ by the Interna-
tional Criminal Tribunal for the Former Yugoslavia, see Prosecutorv. Tadic (Case No. IT-94-1-T),
Separate Opinion of Judge Vohrah on Prosecution Motion for Production of Defence Witness
Statements, 27 November 1996, pp. 4 and 7.

Prosecutor v. Tadic (Case No. IT-94-1-A), Judgment, 15 July 1999, para. 52.

Prosecutor v. Brdjanin and Talic (Case No. I1T-99-36-PT), Public Version of the Confidential
Decision on the Alleged Illegality of Rule 70 of 6 May 2002, 23 May 2002. See also Prosecutor
v. Krajisnik and Playsic (Case No. IT-00-39 and 40-PT), Decision on Prosecution Motion for
Clarification in Respect of Applcation of Rules 65 ter, 66(B) and 67(C), 1 August 2001.
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lack of ‘prejudice or bias’* It comprises both a subjective and an objec-
tive dimension: ‘[t]he existence of impartiality . . . must be determined
according to a subjective test, that is, on the basis of the personal convic-
tion of a particular judge in a given case, and also according to an objective
test, namely, ascertaining whether the judge offered guarantees sufficient to
exclude any legitimate doubt in this respect’>> Here, too, the case law of the
ad hoc tribunals provides guidance as to how such provisions are applied
in a context of international criminal justice. In one case, defendants chal-
lenged the impartiality of a judge who had, during the proceedings, been
elected vice-president of her country. Dismissing the argument, the Appeals
Chamber noted that she had not exercised any executive functions while the
trial was underway. It said the test to be applied was ‘whether the reaction
of the hypothetical fair-minded observer (with sufficient knowledge of the
circumstances to make a reasonable judgment) would be that [the judge]
might not bring an impartial and unprejudiced mind to the issues arising
in the case’®

Among the guarantees to the defendant set out in Article 67 are the right
to be informed in detail of the nature, cause and content of the charge,
to have adequate time and facilities for the preparation of the defence, to
communicate freely with counsel of one’s choosing, to be tried without
undue delay, to be present at trial, to examine witnesses, and to benefit
from the services of an interpreter if required. The International Covenant
on Civil and Political Rights is more than thirty years old and, reflecting
evolving contemporary standards of procedural fairness, the Rome Statute
goes somewhat beyond the minimum requirements found in Article 14(3)
of the Covenant. Thus, Article 67 of the Statute ensures the right to silence,
the right to make an unsworn statement, and a protection against any rever-
sal of the burden of proof or an onus of rebuttal. In addition to persons
charged with an offence, the Statute also enumerates rights that accrue to
‘persons during an investigation” and to persons about to be questioned by
the Prosecutor or even national authorities for crimes within the jurisdiction
of the Court.”

34 piersack v. Belgium, Series A, No. 53, 1 October 1982.

35 Hauschildt v. Denmark, Series A, No. 154, 24 December 1989, para. 46.

36 Prosecutorv. Delalic (Case No. IT-96-21-A), Judgment, 20 February 2001, para. 683. Judge Odio
Benito has since been elected to the International Criminal Court, where she serves as one of its
two vice-presidents.

37 Rome Statute, Art. 55(1). 38 Ibid., Art. 55(2).
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Individual criminal responsibility

The International Criminal Court is concerned with trying and punishing
individuals, not States. ‘Crimes against international law are committed by
men, not by abstract entities, and only by punishing individuals who commit
such crimes can the provisions of international law be enforced’ wrote the
Nuremberg Tribunal in 1946. This philosophy is reflected in Article 25 of
the Rome Statute. Proposals that the Court also exercise jurisdiction over
corporate bodies in addition to individuals were seriously considered at the
Rome Conference. While all national legal systems provide for individual
criminal responsibility, their approaches to corporate criminal liability vary
considerably. With a Court predicated on the principle of complementarity,
it would have been unfair to establish a form of jurisdiction that would in
effect be inapplicable to those States that do not punish corporate bodies
under criminal law. During negotiations, attempts at encompassing some
form of corporate liability made considerable progress. But time was simply
too short for the delegates to reach a consensus and ultimately the concept
had to be abandoned.”

The International Criminal Court, like its earlier models at Nuremberg,
The Hague and Arusha, is targeted at the major criminals responsible for
large-scale atrocities. Most of its ‘clientele’ will not be the actual perpetrators
of the crimes, soiling their hands with flesh and blood. Rather, they will be
‘accomplices’, those who organise, plan and incite genocide, crimes against
humanity and war crimes. The Court can approach this issue in two differ-
ent ways. The first is to consider the planners and organisers as principal
offenders. The District Court of Jerusalem held Adolf Eichmann to be a
principal offender ‘in the same way as two or more persons who collaborate
in forging a document are all principal offenders’*® Alternatively, they may
be tried as accomplices, who aid or abet the principal offenders. The Trial
Chamber of the International Criminal Tribunal for the Former Yugoslavia
has stated that there is a customary law basis for the criminalisation of acces-
sories or participants.*! Either approach will work under the Rome Statute,
which in Article 25 sets out rather elaborate texts dealing with complicity or
secondary liability. But, in one case, the ICTY Appeals Chamber cautioned

3 Saland, ‘International Criminal Law Principles’, p. 199; Ambos, ‘General Principles’, p. 7.
40" A-G Israel v. Eichmann, (1968) 36 ILR 18 (District Court, Jerusalem), para. 194.
41 prosecutor v. Tadic(Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, paras. 666 and 669.



102 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

that describing such persons only ‘as aiders and abettors might understate
the degree of their criminal responsibility’.*?

Complicity is specifically addressed in the Rome Statute in two provisions,
sub-paragraphs (b) and (c) of Article 25(3). The former covers the individ-
ual who ‘orders, solicits or induces’ the crime, while the latter deals with
the person who ‘aids, abets or otherwise assists’ There is a certain redun-
dancy about these two paragraphs, perhaps because of an unfamiliarity of
the drafters with the common law term ‘abets’ which, while it appears in
paragraph (c), in reality covers everything described in paragraph (b). The
Rome Statute does not indicate whether there is some quantitative degree
of aiding and abetting required to constitute the material acts involved in
complicity. Here, it departs from a model that was familiar to the drafters,
the 1996 ‘Code of Crimes’ of the International Law Commission, which
specifies that complicity must be ‘direct and substantial’*’> The judges of the
ad hoc tribunals have read this requirement into the complicity provisions
of their statutes, despite the silence of their statutes. The absence of words
like ‘substantial’ in the Rome Statute, and the failure to follow the Interna-
tional Law Commission draft, may suggest that the Diplomatic Conference
meant to reject the higher threshold of the recent case law of The Hague and
Arusha.** It is clear that mere presence at the scene of a crime, in the absence
of a material act or omission, does not constitute complicity. But, where the
accused has a legal duty to intervene, because of a hierarchically superior
position for example, presence without any other overt act may amount
to a form of participation; the failure to intervene constitutes encourage-

ment or incitement.*’

However, aside from the specific provision dealing
with responsibility of commanders and other superiors, there is no criminal
liability established in the Statute for mere failure to act.

The Rome Statute also specifically provides for the incomplete or
‘inchoate’ crime of direct and public incitement to commit genocide, an
offence that takes place even if there is no result.*® The text is derived

from Article III(c) of the Genocide Convention, a provision which was

42 Prosecutor v. Tadic (Case No. IT-94-1-A), Judgment, 15 July 1999, para. 192.

43 ‘Report of the International Law Commission on the Work of Its Forty-Eighth Session, 6 May—26
July 1996’, UN Doc. A/51/10, p. 24.

4 Pprosecutor v. Tadic (Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, paras. 691
and 692. See also Prosecutor v. Aleksovski (Case No. 1T-95-14/1-T), Judgment, 25 June 1999,
para. 61.

4 Prosecutorv. Tadic(Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, paras. 678 and 691.

46 Rome Statute, Art. 25(3)(e).
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controversial in 1948 and which remains so today.*” When the Genocide
Convention was being drafted, the terms ‘direct and public’ were added,
mainly at the request of the United States, in order to limit the scope of the
provision. The United States was concerned that this might encroach upon
the right of free speech. There were unsuccessful efforts during the drafting
of the Rome Statute to enlarge the inchoate offence of incitement so as to
cover the other core crimes but the same arguments that had been made in
1948, essentially based on freedom of expression, resurfaced.*®

Theissue of conspiracy has vexed international criminal law since Nurem-
berg. Under the common law system, a conspiracy is committed once two
or more persons agree to commit a crime, whether or not the crime itself is
committed, whereas in continental systems inspired by the Napoleonic tra-
dition, conspiracy is generally viewed as a form of complicity or participation
in an actual crime or attempt. Here, the Rome Statute strikes a compromise,
requiring the commission of some overt act as evidence of the conspiracy
but imposing no requirement that the crime itself actually be committed.
The solution was borrowed from the 1997 Convention for the Suppres-
sion of Terrorist Bombings, where an acceptable formula had been adopted
by consensus.* One unfortunate consequence is that the Rome Statute
does not fully reflect the provisions of the Genocide Convention which, in
Article ITI(b), defines ‘conspiracy’ as an act of genocide. The drafting history
of the Genocide Convention indicates the intent to cover the common law
notion of conspiracy, that is, a truly inchoate offence.”

Under the concept of common purpose complicity, those who partici-
pateina criminal enterprise are liable for acts committed by their colleagues.
Paragraph (3)(d) of Article 25 describes this as contributing ‘to the com-
mission or attempted commission of such a crime by a group of persons
acting with a common purpose’. The contribution ‘shall be intentional’ and
must either ‘[b]e made with the aim of furthering the criminal activity or
criminal purpose of the group, where such activity or purpose involves the
commission of a crime within the jurisdiction of the Court’ or ‘be made in
the knowledge of the intention of the group to commit the crime’. Inspired

47 See William A. Schabas, Genocide in International Law: The Crime of Crimes, Cambridge:
Cambridge University Press, 2000, pp. 266—80.

48 Saland, ‘International Criminal Law Principles, p. 200; Ambos, ‘General Principles)
pp. 13-14.

49 GA Res. 52/164, Annex. See also Saland, ‘International Criminal Law Principles’, pp. 199-200.

30 Schabas, Genocide in International Law, pp. 260—1.
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by this provision in the Rome Statute,”! the judges of the ICTY have devel-
oped what has come to be known as the joint criminal enterprise’ theory
of liability, and it would seem plausible that ICC judges will be strongly
influenced by this case law in their application of Article 25.

Under the joint criminal enterprise scheme, the participant can be con-
victed of crimes committed by others if this was reasonably foreseeable as
a consquence of the criminal plan. For example, in August 2001, Bosnian
Serb leader General Radovan Krstic was convicted as part of a joint crimi-
nal enterprise’ to commit genocide with respect to the Srebrenica massacre
of July 1995. The Trial Chamber was not prepared to find that there was
an operational genocidal plan until the days immediately preceding the
killings, when it said that ‘ethnic cleansing’ had become transformed into a
full-blown plan to destroy physically the Bosnian Muslims in Srebrenica. It
stated that ‘General Krstic could only surmise that the original objective of
ethnic cleansing by forcible transfer had turned into a lethal plan to destroy
the male population of Srebrenica once and for all’>* The success of this
and similar prosecutions led the Prosecutor to amend the May 1999 indict-
ment of Slobodan Milosevic for crimes against humanity and war crimes
committed in Kosovo so as to allege his participation in a joint criminal
enterprise with Bosnian Serb military and civilian leaders.>

Judges need to be careful that such approaches to accomplice liability do
not degenerate into a form of collective guilt. Alive to the problem, in one
case the ICTY Appeals Chamber noted that the Prosecutor needed to show
more than mere negligence by an accused. ‘What is required is a state of
mind in which a person, although he did not intend to bring about a certain
result, was aware that the actions of the group were most likely to lead to
that result but nevertheless willingly took that risk, it said.>*

The Rome Statute provisions on criminal participation also contemplate
liability in the case of an attempted crime.”® If the ultimate goal of the
Court is to prevent human rights abuses and atrocities, prosecution for
attempts ought to be of considerable significance. But the history of war

51 See, for example, Prosecutor v. Tadic (Case No. IT-94-1-A), Judgment, 15 July 1999, para. 222.

52 Prosecutorv. Krstic(Case No. IT-98-33-T), Judgment, 2 August 2001, para. 622 (emphasis added).

53 Compare Prosecutor v. Milosevic et al. (Case No. IT-99-37-I), Indictment, 22 May 1999, with
Prosecutor v. Milosevic et al. (Case No. IT-99-37-1), Amended Indictment, 29 June 2001 and
Prosecutor v. Milosevic et al. (Case No. IT-99-37-PT), Second Amended Indictment, 16 October
2001.

3 Prosecutor v. Tadic (Case No. IT-94-1-A), Judgment 15 July 1999, para. 220. See also para. 228.

55 Rome Statute, Art. 25(3)(f).
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crimes prosecutions yields few examples, probably because the very idea of
criminal repression has arisen after the commission of the crimes. Starting
from the premise that guilty thoughts, in and of themselves, should not be
subject to criminal liability, the theoretical problem with attempts is deter-
mining at what point prior to committing the actual act should prosecution
be permitted. Domestic justice systems have devised a variety of tests to dis-
tinguish between genuine attempts and ‘mere preparatory acts’. The Rome
Statute speaks of ‘action that commences [the crime’s] execution by means
of a substantial step’, a hybrid and internally contradictory formulation
drawn from French and American law that sets a relatively low threshold.
The Statute allows a defendant to plead that an attempt was voluntarily
abandoned.’®

Responsibility of commanders and other superiors

One of the dilemmas of war crimes prosecution is the difficulty of linking
commanders to the crimes committed by their subordinates. The Rome
Statute requires proof of guilt beyond a reasonable doubt. In cases where
this is forthcoming, the commanding superior’s guilt sits on a plane that
is much higher than that of the underling who follows orders. As a Trial
Chamber of the Yugoslav Tribunal has noted, ‘[t]he Tribunal has particu-
larly valid grounds for exercising its jurisdiction over persons who, through
their position of political or military authority, are able to order the com-
mission of crimes falling within its competence ratione materiae or who
knowingly refrain from preventing or punishing the perpetrators of such
crimes’>” But, while responsibility of a commander, in the absence of actual
proof that orders were given, might seem probable, judges may be reluc-
tant to convict based solely on such circumstantial evidence. This probably
explains why Louise Arbour, Prosecutor of the Yugoslav Tribunal, waited
for many weeks before indicting President Milosevic for crimes against
humanity. She was unsatisfied with the circumstantial evidence of atroc-
ities in Kosovo for which he had been condemned in the international press
and was awaiting more concrete evidence that he had ordered them before
proceeding.

% Ambos, ‘General Principles, pp. 12-13; Kai Ambos, ‘Article 25, in Triffterer, Commentary,
pp. 475-92.
57 Prosecutor v. Martic (Case No. IT-95-11), Rule 61 Decision, 6 March 1996, para. 21.



106 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

There are two possible solutions to the dilemma of prosecuting comman-
ders when direct evidence is lacking that they ordered crimes or knowingly
ignored their perpetration. The first is to create a presumption by which
commanders are deemed to have ordered the crimes committed by their
subordinates, leaving it to the commander to answer the charges by estab-
lishing that no such orders were given. This technique is common in domes-
tic criminal systems where it is difficult to prove that certain crimes were
committed knowingly, such as environmental damage, false advertising and
driving while intoxicated. This simplifies considerably the task of prosecu-
tors, but it runs up against the principle of the presumption of innocence.’®
Moreover, Article 67 of the Rome Statute expressly excludes any mechanism
by which the burden of proofis shifted onto the accused. The other solution
is to prosecute the commander not for ordering the crime itself, but for
being negligent in preventing it. This second approach has some precedents
to support it and is enshrined in Article 28 of the Rome Statute.

The notion that military commanders are criminally liable for the acts of
their subordinates, even where it cannot be proven that they had knowledge
of these acts, was established in controversial rulings in post-World War II
trials.”® The concept of command responsibility was later recognised as a
positive legal norm in the case of prosecutions for grave breaches of Protocol
Additional I to the Geneva Conventions, adopted in 1977.9% In the case of the
Yugoslavand Rwanda Tribunals, the fact that a crime within the jurisdiction
of the Tribunals was committed by a subordinate ‘does not relieve his or her
superior of criminal responsibility if he or she knew or had reason to know
that the subordinate was about to commit such acts or had done so and
the superior failed to take the necessary and reasonable measures to prevent
such acts or to punish the perpetrators thereof >.5!

There was no real controversy about including the concept of command
responsibility within the Statute. Extending it to include civilian superiors

8 Nevertheless, the European Court of Human Rights has tolerated such provisions in some cir-

cumstances: Salabiaku v. France, Series A, No. 141-A, 7 October 1988, para. 28; Pham Hoang v.
France, Series A, No. 243, 25 September 1992.
59 United States of America v. Yamashita, (1948) 4 LRTWC 1, pp. 36-7; In re Yamashita, 327 US 1
(1945); Canada v. Meyer, (1948) 4 LRTWC 98 (Canadian Military Court).
Protocol Additional I, Art. 86(2).
Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827,
Annex, Art. 7(3); Statute of the International Criminal Tribunal for Rwanda, UN Doc. S/RES/955,
Annex, Art. 6(3).

6
6

- 3



GENERAL PRINCIPLES OF CRIMINAL LAW 107

gained widespread support, although China continued to oppose such a
development.®? The compromise, brokered by the United States, was to
adopt different rules on command responsibility depending on whether
military commanders or civilian superiors are involved.®® In order to incur
liability, a military commander must know or ‘should have known’, whilst a
civilian superior must either have known or ‘consciously disregarded infor-
mation which clearly indicated’ that subordinates were committing or about
to commit crimes. The military commander can be prosecuted for what
amounts to negligence (‘should have known’). Guilt of a civilian superior
under this provision, however, must meet a higher standard. It is necessary
to establish that the civilian superior had actual or ‘constructive’ knowledge
of the crimes being committed.®*

Judges of the ad hoc tribunals have been wary of extending the doctrine
to cases of what might be deemed pure negligence. In the Celebici case, the
ICTY Appeals Chamber dismissed an argument by the Prosecutor aimed at
expanding the concept, noting that ‘a superior will be criminally respon-
sible through the principles of superior responsibility only if information
was available to him which would have put him on notice of offences com-
mitted by subordinates’®> Obviously sensitive to the charges of abuse that
could result from an overly large construction, the Appeals Chamber said it
‘would not describe superior responsibility as a vicarious liability doctrine,
insofar as vicarious liability may suggest a form of strict imputed liability’.%°
Several of the judgments testify to this judicial discomfort with respect to
the outer limits of superior responsibility, and reveal concerns among the
judges that a liberal interpretation may offend the nullum crimen sine lege
principle.®’

62 Civilian responsibility on this basis is now recognised at customary law: Prosecutorv. Delalic et al.
(Case No. IT-96-21-T), Judgment, 16 November 1998, (1999) 38 ILM 57, paras. 355-63.

63 Saland, ‘International Criminal Law Principles’, pp. 202-3.

64 William J. Fenrick, ‘Article 28’, in Triffterer, Commentary, pp. 16-20.

5 Prosecutor v. Delalic (Case No. IT-96-21-A), Judgment, 20 February 2001, para. 241 (reference

omitted). See also Prosecutor v. Galic (Case No. IT-98-29-AR73.2), Appeals Judgment, 7 June

2002.

Prosecutor v. Delalic (Case No. IT-96-21-A), Judgment, 20 February 2001, para. 239.

See, for example, the views of Judge Bennouna, in Prosecutor v. Krajisnik (Case No. IT-00-39),

Separate Opinion of Judge Bennouna, 22 September 2000; see also Prosecutor v. Stakic (Case No.

IT-97-24-T), Decision on Rules 98bis Motion for Judgment of Acquittal, 31 October 2002, para.

116. But see, for a recent discussion on this point, Prosecutor v. Hadzihasanovic et al. (Case No.

IT-01-47-PT), Decision on Joint Challenge to Jurisdiction, 12 November 2002.
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Mens rea or mental element

Criminal law sets itself apart from other areas of law in that, as a general rule,
it is concerned with intentional and knowing behaviour. An individual who
causes accidental harm to another may be liable before some other body
but will by and large not be held responsible before the criminal courts.
Intent is often described using the Latin expression mens rea (‘guilty mind’),
taken from the phrase actus non facit reum nisi mens sit rea. But, even if it is
understood that a criminal act must be intentional and knowing, there are
degrees of intention ranging from mere negligence to recklessness and full-
blown intent with premeditation.®® In keeping with the seriousness of the
offences over which the Court has jurisdiction, the Rome Statute sets a high
standard for the mental element, requiring in paragraph (1) of Article 30 that
‘[u]nless otherwise provided’ the material elements of the offence must be
committed ‘with intent and knowledge’.*” In two subsequent paragraphs, the
Statute defines these concepts. A person has intent with respect to conduct
when that person means to engage in the conduct. A person has intent with
respect to a consequence when that person means to cause that consequence
or is aware that it will occur in the ordinary course of events. Knowledge is
defined as ‘awareness that a circumstance exists or a consequence will occur
in the ordinary course of events’. Article 30 defines ‘knowledge’, adding that
‘know and knowingly’ shall be construed accordingly.”

The general rule requiring intent or knowledge is hardly necessary for
most of the crimes listed in the Rome Statute, because the definitions have
their own built-in mens rea requirement. Thus, genocide is defined as a
punishable act committed ‘with the intent to destroy’ a protected group.’!
Crimes against humanity involve a widespread or systematic attack directed
against a civilian population ‘with knowledge of the attack’”? Many of the
war crimes listed in Article 8 include the adjectives ‘wilfully] ‘wantonly’
or ‘treacherously’. Indeed, it is at least partly for this reason that Article 30
begins with the words ‘[u]nless otherwise provided’”® During drafting of the
Statute, difficulties arose when attempting to lower the mens rea threshold to

Jean Pradel, Droit pénal comparé, Paris: Dalloz, 1995, p. 251.

% UN Doc. A/CONF.183/C.1/L.76/Add.3, p. 4.

But ‘know’ and ‘knowingly’ are not used in either Art. 30 or, for that matter, elsewhere in the
Rome Statute. The word ‘known’ appears in the command responsibility provision (Art. 28).
The word ‘knowledge’ is in the chapeau of Art. 7, crimes against humanity.

Rome Statute, Art. 6. 72 Ibid., Art. 7.

73 Donald K. Piragoff, ‘Article 30} in Triffterer, Commentary, pp. 527-35 at pp. 531-2.
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such concepts as recklessness and gross negligence.’”* A square bracketed text
on recklessness’> was ultimately dropped by the Working Group.”® There
was really little reason to define recklessness, as it is not an element in the
definition of any of the offences within the jurisdiction of the Court.”” Judges
of the ICC are sure to exercise their minds as they attempt to reconcile the
general principles expressed in Article 30 dealing with intent and the specific
definitions of crimes that speak to the same subject.”®

The words ‘[u]nless otherwise provided’ protect Article 28, which sets a
negligence standard for guilt by command responsibility that clearly falls
below the knowledge and intent requirements of Article 30. They also shelter
Article 25(3)(d)(ii), which establishes criminal liability for acts committed
by participants in a ‘common purpose’ even if they lack knowledge of the
specific criminal intent of their colleagues. Whether these words mean, in
practice, ‘[u]nless otherwise provided by the Statute’ is somewhat of an open
question. It would seem to be going too far to suggest that the Article 30
standard in the Statute could be amended if an exception is provided for in
the Elements, yet this is precisely what is done when the Elements refer to a
crime committed against a person who the offender ‘should have known’ was
underage,” or in cases where he or she ‘should have known’ of the prohibited
use of a flag of truce or the Red Cross emblem and similar insignia.** The
general introduction to the Elements states that they include exceptions to
Article 30 that are based on both the Article 30 standard and ‘applicable
law”.

There is no equivalent provision for the material element of the offence,
the actus reus®! The final Preparatory Committee draft contained an actus
reus article, but the Working Group was unable to reach consensus on its

74 Saland, ‘International Criminal Law Principles), pp. 205-6.

75 UN Doc. A/CONF.183/C.1/WGGP/L.4, p. 1.

76 UN Doc. A/CONF.183/C.1/WGGP/L.4/Corr.1; UN Doc. A/CONF.183/C.1/L.76/Add.3, p. 4.

77 ‘Commentary on Parts 2 and 3 of the Zutphen Intersessional Draft: General Principles of Criminal
Law’, (1998) 13bis Nouvelles études pénales 43 at 52.

On this, see the very thoughful piece by Professor Roger Clark, ‘The Mental Element in Interna-
tional Criminal Law: The Rome Statute of the International Criminal Court and the Elements
of the Offences’, (2001) 12 Criminal Law Forum 291.

Elements of Crimes, Art. 6(e), para. 6 and Arts. 8(2)(b)(xxvi), para. 3 and 8(2)(e)(vii), para.
3. Note, also, in the Introduction to the Elements for genocide, the words ‘[n]otwithstanding
the normal requirement for a mental element provided for in article 30 . . .} suggesting that the
drafters of the Elements believed they could modify the Art. 30 mens rea requirement.
Elements of Crimes, Art. 8(2)(b)(vii).

Saland, ‘International Criminal Law Principles’, pp. 212-13.

78

79
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content,*” essentially because of problems in defining the notion of omission.

During the debates, the Chair of the Working Group noted that Article 22(2)
prohibiting analogies would ensure that judicial discretion on the subject
of omissions was never abusive. A footnote to the Working Group’s report
stated: ‘Some delegations were of the view that the deletion of article 28 [on
omission] required further consideration and reserved their right to reopen
the issue at an appropriate time.” However, nothing more was heard of the
subject.

Defences

A defence is an answer to a criminal charge. It is used to denote ‘all grounds
which, for one reason or another, hinder the sanctioning of an offence —
despite the fact that the offence has fulfilled all definitional elements of a
crime’3* Previous international criminal law instruments have made no real
attempt at even a partial codification of defences, confining themselves to
rather limited issues such as the inadmissibility of the defence of superior
orders. Case law on war crimes prosecutions suggests that, aside from supe-
rior orders and command of the law, the main pleas invoked by the accused
are acting in an official capacity, duress, military necessity, self-defence,
reprisal, mistake of law or fact, and insanity.

The Rome Statute partially codifies available defences in Articles 31,
32 and 33. Article 31, entitled ‘Grounds for excluding criminal responsi-
bility,® deals specifically with insanity, intoxication, self-defence, duress
and necessity. Article 32 addresses mistake, and Article 33 concerns supe-
rior orders and prescription of law. The Statute allows the Court to accept
other defences,® relying on the sources set out in Article 21(1). Indeed, it
affirms a general right of the accused to raise defences.?” Obvious candidates

82 ‘Report of the Ad Hoc Committee on the Establishment of an International Criminal Court),
UN Doc. A/50/22, Annex II, p. 58; ‘Report of the Preparatory Committee on the Establishment
of an International Criminal Court, UN Doc. A/51/22, vol. I, p. 45; ‘Report of the Preparatory
Committee on the Establishment of an International Criminal Court’, UN Doc. A/51/22, vol. II,
pp. 90-1; UN Doc. A/AC.249/1997/L.5, pp. 26-7; UN Doc. A/AC.249/1997/WG.2/CRP.5; UN
Doc. A/AC.249/1998/L.13, pp. 58-9; UN Doc. A/CONF.183/2/Add.1, pp. 54-5.

83 UN Doc. A/CONF.183/C.1/WGGP/L.4/Add.1/Rev.1, p. 3, n. 3.

84 Albin Eser, “Defences” in War Crime Trials), in Yoram Dinstein and Mala Tabory, eds., War
Crimes in International Law, The Hague, Boston and London: Kluwer Law International, 1996,
pp- 251-73 at p. 251.

85 Albin Eser, ‘Article 31), in Triffterer, Commentary, pp. 537-54.

86 Rome Statute, Art. 31(3). 87 Ibid., Art. 67(1)(e).
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for uncodified defences would include alibi, military necessity, abuse of pro-
cess, consent and reprisal.88 Nevertheless, where the defence intends to raise
an uncodified defence, it is required by the Rules of Procedure and Evidence
to give notice to the Prosecutor prior to trial, and to obtain a preliminary
ruling on the admissibility of the defence from the Trial Chamber.?’ Other
defences are formally excluded, either by the terms of the Statute itself —
defence of official capacity,” lack of knowledge (in the case of command
responsibility)®! and superior orders (in cases of genocide and crimes against
)92

humanity)”* — or by international case law — for example, tu quoque (literally,

I can do to you what you have done to me).”

Insanity as a defence has arisen only rarely in the case law of major war
crimes prosecutions. Rudolf Hess unsuccessfully raised it at Nuremberg.
The text of Article 31(1)(a) echoes the so-called M’Naghten rules derived
from the common law,’* but would also seem to be generally consistent with
the approach taken in Romano-Germanic and Shariasystems. An individual
who succeeds witha plea of insanity is entitled to a declaration thathe or she s
not criminally responsible. The Statute does not speak directly to the burden
of proof in cases of the defence of insanity. Is a defendant required only to
raise a doubt about mental capacity, or must he or she actually prove such an
exception based on a preponderance of evidence? Domestic justice systems
take different views of this matter. The International Criminal Tribunal
for the Former Yugoslavia has opted for the preponderance of evidence
standard, making proof of insanity more difficult for the accused.” Yet
Article 67 of the Statute, which shields the accused from ‘any reversal of
the burden of proof or any onus of rebuttal, may compel the less onerous
requirement that the accused only raise a reasonable doubt.

88 Eser, ‘“Defences”’, pp. 266-7. Note, however, attempts in the Elements of Crimes, Arts.
8(2)(b)(x), n. 46 and 8(2)(e)(xi), n. 68, and the Rules of Procedure and Evidence, Rule 70,
to limit the defence of consent.

Rules of Procedure and Evidence, Rule 80.

Rome Statute, Art. 27.  °! Ibid,, Art. 28.  °? Ibid., Art. 33.

Prosecutor v. Kupreskic et al. (Case No. IT-95-16), Decision on Defence Motion to Summon

Witness, 3 February 1999; Prosecutor v. Kupreskic et al. (Case No. IT-95-16), Decision on Evidence

of the Good Character of the Accused and the Defence of Tu Quoque, 17 February 1999.

94 M’Naghten’s Case (1843) 10 Cl. & Fin. 200, 8 ER 718.

9 Pprosecutorv. Delalic et al. (Case No. IT-96-21-T), Order on Esad Landzo’s Submission Regarding
Diminished or Lack of Mental Capacity, 18 June 1998; Prosecutor v. Delalic et al. (Case No. IT-
96-21-T), Order on Landzo’s Request for Definition of Diminished or Lack of Mental Capacity,
15 July 1998; Prosecutor v. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998,
(1999) 38 ILM 57, para. 1160; Prosecutorv. Delalic (Case No.IT-96-21-A), Judgment, 20 February
2001, para. 582.
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If the codification of an uncontroversial definition of the insanity defence
seems somewhat unnecessary, given the rare cases where this will arise in
practice, the provision that follows, concerning intoxication, seems to go
from the sublime to the ridiculous. Drafting of the provision was trouble-
some, and the final result ‘had the benefit of not satisfying anyone’’® Many
individual war crimes may be committed by soldiers and thugs under the
influence of drugs and alcohol, but the Court is surely not intended to deal
with such ‘small fry’ This is a Court established for ‘big fish’, a relatively
small number of leaders, organisers and planners, in cases of genocide,
crimes against humanity and large-scale war crimes. The nature of such
crimes, involving planning and preparation, is virtually inconsistent with a
plea of voluntary intoxication. In practice, examples in case law, even for
mere war crimes, are as infrequent as in the case of insanity. The Rome
Statute admits the defence of intoxication if it has destroyed the accused’s
capacity to appreciate the unlawfulness or nature of his or her conduct, or
the capacity to control his or her conduct to conform to the requirements
of law. But the defence cannot be invoked if the person became voluntarily
intoxicated knowing of the likelihood that he or she would engage in such
terrible crimes. This is the case of somebody who drinks in order to get up
courage to commit an atrocity.

The Statute allows a defence of self-defence or defence of another person
where an accused acts ‘reasonably’ and in a manner that is ‘proportionate’ to
the degree of danger. These terms are common in national legal norms that
deal with the use of force, and there will be no shortage of authority to guide
the Court.”” Ajudgment of the ad hoctribunals has noted that the principle of
self-defence enshrined in Article 31(1)(c) corresponds to provisions found
in most national criminal codes and may be regarded as constituting a
rule of customary international law.”® But a disturbing compromise during
the Rome Conference resulted in recognition of the defence of property,
although it is confined to cases of war crimes. The property defended must
be ‘essential for the survival of the person or another person’ or ‘essential for
accomplishing a military mission, against an imminent and unlawful use
of force’ In practice, these terms are narrow enough that the troublesome

% Saland, ‘International Criminal Law Principles’, p. 207.

7 One interesting source may be the case law of the European Court of Human Rights in the
interpretation of Art. 2(2) of the European Convention on Human Rights, allowing for self-
defence as an exception to the right to life.

98 prosecutorv. Kordic and Cerkez (Case No. IT-95-14/2-T), Judgment, 26 February 2001, para. 451.
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recognition of defence of property in the Statute is unlikely to have much in
the way of practical consequences. But they have provoked sharp criticism
from some quarters. The Belgian scholar Eric David calls the exception ‘a
Pandora’s box that is rigorously incompatible with the law of armed conflict’.
Professor David goes as far as to call this provision a violation of jus cogens,
concluding that it is, consequently, null and void pursuant to the Vienna
Convention on the Law of Treaties.”” When Belgium ratified the Statute, it
appended a declaration stating that it considered that Article 31(1)(c) could
only be applied and interpreted ‘having regard to the rules of international
humanitarian law which may not be derogated from’.

Article 31 also codifies the defences of duress and necessity. The defence
of duress is often confounded with that of superior orders, but the two are
quite distinct. A person acting under duress is someone who is compelled to
commit the crime by a threat to his or her life, or to that of another person.
In the related defence of necessity, this inexorable threat is the result of
natural circumstances rather than that of other persons. But, in either case,
the defendant is deemed to have no viable moral choice in the matter. An
exhaustive judgment of the Appeals Chamber of the International Criminal
Tribunal for the Former Yugoslavia, in 1997, determined, by a majority of
three to two, that duress is not admissible as a defence to crimes against
humanity.!® The consequence of the provision in the Rome Statute is to set
aside the precedent established by the Yugoslav Tribunal and to reinstate the
defence of duress.

The defences of mistake of fact and mistake of law are defined in a distinct

provision.!%!

An offender who lacks knowledge of an essential fact does not
possess the guilty mind or mens rea necessary for conviction. This is in fact
what the Rome Statute declares, admitting mistake only if it ‘negates the
mental element’. Mistake of fact as a defence is not controversial, and it
is a simple matter to conceive of examples where it might be invoked. A
military recruiter charged with conscripting children under fifteen might
argue a mistaken belief that the victim was older than he or she appeared.
Of course, the Court will need to assess the credibility of such a claim in the
light of the circumstances, and would be unlikely even to consider a defence

of mistake of fact that did not have an air of reality to it.

99 Eric David, Principes de droit des conflits armés, 2nd edn, Brussels: Bruylant, 1999, p. 693.

100 prosecutorv. Erdemovic (Case No. IT-96-22-A), Sentencing Appeal, 7 October 1997, (1998) 111
ILR 298.

101 Rome Statute, Art. 32. See Otto Triffterer, ‘Article 32} in Triffterer, Commentary, pp. 555-71.



114 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

Most national legal systems refuse to admit the defence of mistake of law
on public policy grounds, although war crimes jurisprudence has tended
to be more flexible, probably because international humanitarian law is
considered to be quite specialised and rather technical. This is not always
easy to understand, however, given that most basic norms of humanitarian
law constitute a common denominator of humane behaviour, and ought to
be within the grasp of everyone. Mistake of law is particularly relevant to
the final defence set out in the Rome Statute, that of superior orders and
prescription of law. Indeed, the relationship is provided for in the text itself,
which admits the defence of mistake of law ‘as provided for in article 33’.
Although the defence of superior orders is ruled out in some international
criminal law instruments, such as the Charter of the Nuremberg Tribunal
and the statutes of the ad hoc tribunals, other treaties such as the Genocide
Convention stopped short of proscribing it entirely, and the same is the case
for the Rome Statute. Article 33 allows the defence under three conditions:
the accused must be under a legal obligation to obey orders; the accused
must not know that the order was unlawful; and the order must not be
manifestly unlawful. The text corresponds to international case law on the
subject.!%? With respect, then, to mistake of law, the accused may be excused
for ignorance of the illegality of the order but not for ignorance of the
manifest illegality of the order. But the Rome Statute subjects this to an
exception: ‘For the purposes of this article, orders to commit genocide or
crimes against humanity are manifestly unlawful.’!%?

The Rome Statute also declares official capacity as Head of State or Gov-
ernment or some other form to be irrelevant to the issue of criminal respon-
sibility and, furthermore, to the issue of mitigation of sentence.!** The issue
was uncontested during negotiations and there were no problems reaching
agreement on an acceptable text.!®> Immunities or special procedural rules
that may attach to a person’s capacity are also no impediment to the exercise

192 Llandovery Castle Case, (1923-4) 2 Ann. Dig. 436 (German Reichsgericht of Leipzig); United
States v. Calley, 22 USMCA 534 (1973).

103 paola Gaeta, “The Defence of Superior Orders: The Statute of the International Criminal Court
Versus Customary International Law’, (1999) 10 European Journal of International Law 172;
Hilaire McCoubrey, ‘From Nuremberg to Rome: Restoring the Defence of Superior Orders),
(2001) 50 International and Comparative Law Quarterly 386.

104 Rome Statute, Art. 27.

105 Saland, ‘International Criminal Law Principles), p. 202; Otto Triffterer, ‘Article 28’ in Triffterer,
Commentary, pp. 501-14.
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by the Court of its jurisdiction. Nevertheless, Article 98(2) of the Statute
prevents the Court from proceeding with requests for surrender or assis-
tance where these may impinge upon other obligations, whether imposed
by treaty or by customary law.

Statutory limitation

The Rome Statute declares that crimes within the jurisdiction of the Court
shall not be subject to any statute of limitations.!° Because there is no
statutory limitation provided within the Statute itself, it seems that Article 29

is directed more at national legislation. Many domestic criminal law systems

provide for the statutory limitation of crimes, even the most serious.'?’

Under French law, for example, prosecutions for murder are time-barred
after ten years.!% Codes derived from the Napoleonic model generally have
similar provisions. At his trial in Israel in 1961, Nazi war criminal Adolf
Eichmann invoked a fifteen-year limitation period in force in Argentina,
from where he had been kidnapped. The District Court of Jerusalem ruled
that Argentine norms could not apply, adding a reference to applicable

Israeli legislation declaring that ‘the rules of prescription . . . shall not apply

to offences under this Law’,1%®

International opposition to statutory limitation for war crimes, crimes

against humanity and genocide has taken the form of General Assembly

110 111

resolutions, * and treaties within both the United Nations system' " and

that of the Council of Europe.!!? But the treaties have not been a great success
in terms of signature and ratification; the United Nations instrument still
has less than fifty States parties. The low rate of adhesion to the United

106 Rome Statute, Art. 29.

107 See Anne-Marie Larosa, Dictionnaire de droit international pénal, Termes choisis, Paris: Presses
universitaires de France, 1998, pp. 50-2.

108 penal Code (France), Art. 7.

199 A-G Israel v. Eichmann, (1968) 36 ILR 18 (District Court, Jerusalem), para. 53.

110 GA Res. 3 (I); GA Res. 170 (II); GA Res. 2583 (XXIV); GA Res. 2712 (XXV); GA Res. 2840
(XXVI); GA Res. 3020 (XXVII); GA Res. 3074 (XXVIII).

1T Convention on the Nonapplicability of Statutory Limitations to War Crimes and Crimes
Against Humanity, (1970) 754 UNTS 73. See Robert H. Miller, “The Convention on the Non-
Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity’, (1971) 65
American Journal of International Law 476.

112 Eyropean Convention on the Non-Applicability of Statutory Limitation to Crimes Against
Humanity and War Crimes, 25 January 1974, ETS No. 82.
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Nations Convention has led some academics to contest the suggestion that
thisisa customary norm.!13 Nevertheless, in the Barbiecase, the French Cour
de cassation ruled that the prohibition on statutory limitations for crimes
against humanity is now part of customary law.!!*

Article 29’s role in the Statute would appear to be part of the complex
relationship between national and international judicial systems. It acts as a
bar to States who might refuse to surrender offenders on the grounds that the
offence was time-barred under national legislation. More than that, Article
29 may effect the prohibition on statutory limitation that the international

treaties have failed to do.!"?

113 Steven R. Ratner and Jason S. Abrams, Accountability for Human Rights Atrocities in International
Law: Beyond the Nuremberg Legacy, Oxford: Clarendon Press, 1997, p. 126.

14 pedération nationale des déportés et internés résistants et patriotes et al. v. Barbie, (1984) 78 ILR
125 at 135.

115 William A. Schabas, ‘Article 29} in Triffterer, Commentary, pp. 204-5.



Investigation and pre-trial procedure

Many of the States involved in drafting the Rome Statute initially treated
debates about the procedural regime to be followed by the Court as an
opportunity to affirm the merits of their own justice systems within an
international forum. Often, they were simply unable, because of training
or prejudice, to conceive of the possibility that other judicial models from
different cultures could offer alternative and perhaps better solutions to
procedural issues. Describing debates in the International Law Commission,
James Crawford noted ‘the tendency of each duly socialized lawyer to prefer
his own criminal justice system’s values and institutions’! But, over time, the
drafters came to appreciate that there was much to be learned from different
legal systems. Of course, they also recognised that compromise was essential
if agreement was to be reached. As one observer of the Rome Conference
said so eloquently: ‘the fight between common law and civil law has been
replaced by an agreement on common principles and civil behaviour.”? In
this regard, the ongoing work of the ad hoc international criminal tribunals
was of great value. Since their establishment in 1993 and 1994, the tribunals
in The Hague and Arusha have been engaged in a fascinating exercise in
comparative criminal procedure, borrowing the best from different national
legal systems and in some cases simply devising innovative and original rules.

The procedural regime of the International Criminal Court is largely a
hybrid of two different systems: the adversarial approach of the English com-
mon law and the inquisitorial approach of the Napoleonic code and other
European legislations of the Romano-Germanic tradition (often described
as the ‘civil law’ system). This is perhaps an oversimplification, because,
within the English and continental models, there is enormous variation

! James Crawford, ‘The ILC Adopts a Statute for an International Criminal Court, (1995) 89
American Journal of International Law 404.

2 Hans-Jorg Behrens, ‘Investigation, Trial and Appeal in the International Criminal Court Statute
(Parts V, VI, VIII)}, (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 113 at
113, n. 2.
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from one country to another. Particularly in Europe, States have recently
begun rethinking their approach to criminal procedure, largely in reaction
to judgments of the European Court of Human Rights.’

Under the adversarial procedure, which is the general rule in common
law countries, the authorities responsible for prosecution prepare a crimi-
nal charge inspired either by a private complaint or on their own initiative.
Although generally bound to respect standards of fairness and the presump-
tion of innocence, their efforts focus on building a case against the accused.
When the trial begins, there is no evidence before the judge. Evidence is
admitted in accordance with specific and often quite restrictive rules, and
its admission may be contested by the defence. Many of these strict rules
exist because questions of fact will be decided by lay jurors who lack the
training and instincts of professional judges in the assessment of the probity
of different types of evidence. For example, the lay juror may have diffi-
culty determining the value of indirect or ‘hearsay’ evidence, whereas the
professional judge knows that it is often quite unreliable. At trial, the pros-
ecution will attempt to lead incriminating evidence, and will simply ignore
exculpatory evidence, as this is counterproductive to its own case. Under
certain national systems, the prosecution must provide the defence with
any favourable evidence that is in its possession, but the obligation rarely
goes any further. When the prosecution’s case is complete, if the evidence is
insufficient to establish guilt, the defence may move to dismiss the charges.
Where the evidence appears sufficient, the defence may then decide to reply
with its own evidence, whose admissibility is subject to the same rules as for
the prosecution.

Under the inquisitorial system, instructing magistrates prepare the case
by collecting evidence and interviewing witnesses, often unbeknownst to
the accused. The instructing magistrate is a judicial official, who is bound
to complete the job with neutrality and impartiality, and who must collect
evidence of both guilt and innocence. The evidence compiled, including
witness statements, is then filed in court prior to the start of the trial itself.
Usually, the trial becomes more adversarial at this point, because the pros-
ecution and the defence each participate in the judicial debates. The trial
judges may then assess the evidence in the case file, or, at the request of one
or other of the parties or on their own initiative, require that additional evi-
dence be presented. Rules of evidence are not nearly as technical under the
inquisitorial as under the adversarial system, mainly because the evidence

3 Mireille Delmas-Marty, Pour un droit commun, Paris: Editions du Seuil, 1994.
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is being assessed exclusively by professional judges rather than, in the case
of the common law system, by lay jurors.

Trials under the inquisitorial system are generally much shorter than their
common law counterparts because most of the evidence has already been
produced in the court record before the trial begins. Common law trials tend
to be much longer and probably more thorough, although there are fewer of
them. Because common law proceedings are so complex, only a minority of
cases actually get to trial. Most are resolved by agreement between prosecutor
and defence counsel, who can usually reach a reasonable compromise as to
the likely outcome of a trial based on their own experience with similar cases.
The accused pleads guilty to a charge that is agreed to by both lawyers, and
after a summary verification the plea is simply endorsed by a trial judge who
imposes a sentence, again usually following a recommendation from both
counsel. The inquisitorial system does not allow for such ‘plea bargaining),
and a conviction is impossible until the instructing magistrate has prepared
evidence that satisfies the trial judges of guilt.

Drawing on both systems, the Rome Statute provides for an adversarial
approach, but one where the Court has dramatic powers to intervene and
control the procedure. Although the inquisitorial system is often criticised
by lawyers of the common law for its inadequate protection of the rights
of the defence, in an international context, where the defence may have
insurmountable obstacles to obtaining evidence and interviewing witnesses
within uncooperative States, the inquisitorial system may ultimately prove
the better approach. Accordingly, the International Criminal Court has wide
authority under the Statute to supervise matters at the investigation stage.
Both the Prosecutor and the Pre-Trial Chamber are particularly important
in this respect, and they have special responsibilities in terms of identifying
and securing exculpatory evidence to assist in preparation of the defence.*

Initiation of prosecution

The initiative to prosecute a case may come from three sources: a State party,
the Security Council or the Prosecutor.” In the jargon of the negotiations,
this was known as the ‘trigger mechanism’. International organisations,

4 Leila Nadya Sadat and S. Richard Carden, ‘The New International Criminal Court: An Uneasy
Revolution’, (2000) 88 Georgetown Law Journal 381 at 399—400.

> Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 13.
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individuals, non-governmental organisations and States that are not par-
ties to the Statute are given no formal recognition with respect to initiating
proceedings. However, in practice, all of them are likely to establish contact
with the Prosecutor and attempt to persuade him or her to take
action.

Giving the Prosecutor the power to initiate prosecution is the mechanism
most analogous to domestic justice systems, but it was also the most contro-
versial. The International Law Commission draft statute denied the Prose-
cutor any such power. The Commission conceived of the court as ‘a facility
available to States Parties to its Statute, and in certain cases to the Security
Council’ who alone were empowered to initiate a case.® During the drafting
process, the ‘like-minded countries’ as well as the non-governmental organ-
isations made the proprio motu prosecutor one of their battle cries. The
concept of an independent prosecutor was an idea whose time had come,
and it gained inexorable momentum as the drafting process unfolded.” The
case for independent prosecutorial powers was immensely strengthened by
the extremely positive model of responsible officials presented by Richard
Goldstone and Louise Arbour, the ad hoc tribunals’ prosecutors who held
office while the Statute was being drafted.

Some powerful States vigorously opposed the idea, fearful that the posi-
tion might be occupied by an NGO-friendly litigator with an attitude. They
used the expression ‘Doctor Strangelove prosecutor), referring to a classic
film in which a nutty American nuclear scientist loses his grip and per-
sonally initiates a nuclear war. During the Rome Conference, the United
States declared that an independent prosecutor ‘not only offers little by way
of advancing the mandate of the Court and the principles of prosecuto-
rial independence and effectiveness, but also will make much more difficult
the Prosecutor’s central task of thoroughly and fairly investigating the most
egregious of crimes’® In any case, as Morten Bergsmo has written, ‘[t]he
Prosecutor still needs the Security Council to be able to work effectively’®

6 ‘Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2 May—22
July 1994, UN Doc. A/49/10, pp. 89-90.

Silvia A. Fernéandez de Gurmendi, ‘The Role of the International Prosecutor’, in Roy Lee, ed., The
International Criminal Court: The Making of the Rome Statute: Issues, Negotiations, Results, The
Hague: Kluwer Law International, 1999, pp. 175-88.

‘The Concerns of the United States Regarding the Proposal for a Proprio Motu Prosecutor’, 22 June
1998, p. 1.

Morten Bergsmo, ‘The Jurisdictional Regime of the International Criminal Court (PartII, Articles
11-19)’, (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 29 at 41 (emphasis
in the original).

~

o

©



INVESTIGATION AND PRE-TRIAL PROCEDURE 121

because the Security Council has coercive powers that are simply unavailable
to the Prosecutor.

The fears of the conservatives have been given some recognition in pro-
visions by which the Court’s judges may supervise prosecutorial discretion.
In the result, the Prosecutor’s decision to undertake investigation of a case
proprio motu is subject to endorsement by the Pre-Trial Chamber, which
is composed of three judges. When the Prosecutor concludes that there is
a ‘reasonable basis’ for proceeding with an investigation, the Prosecutor
must submit a request for authorisation of an investigation to the Pre-Trial
Chamber.!? Supporting material is to be provided to the judges at this stage.
Victims are specifically entitled to ‘make representations’ during this pro-
ceeding, presumably in support of a request for authorisation to investigate.
The Pre-Trial Chamber must confirm that a ‘reasonable basis’ for investiga-
tion exists, in addition to making a preliminary determination that the case
falls within the jurisdiction of the Court.!! This does not mean that issues
of jurisdiction and admissibility are definitively settled, and the Court is not
prevented from reversing its initial assessment at some subsequent stage.
Should the Pre-Trial Chamber reject the Prosecutor’s request, he or she can
always return with a subsequent application for authorisation based on new
facts or evidence.

The Statute says the Prosecutor is to take action proprio motu (legal Latin
for acting on his or her own initiative) ‘on the basis of information’ Such
information has to come from somewhere.!? In fact, the Statute invites the
Prosecutor to seek ‘information’ from States (it does not specify whether they
must be parties or not), United Nations organs, intergovernmental or non-
governmental organisations, ‘and other reliable sources that he or she deems
appropriate’!® The Prosecutor may well determine that the information
provided does not justify proceeding, but in such a case he or she is required
to inform those who provided the information of the decision. An unsatisfied
informant is without any further recourse and may not challenge or appeal
the Prosecutor’s decision, although the Statute explicitly contemplates the
possibility of new facts being submitted.*

The Prosecutor will have to pick and choose appropriate cases to inves-
tigate and prosecute. As Louise Arbour, Prosecutor of the ICTY, noted in
a statement to the December 1997 session of the Preparatory Committee,

10 Rules of Procedure and Evidence, UN Doc. PCNICC/2000/INF/3/Add.3, Rule 50.
T Rome Statute, Art. 15(4). 12 Ibid., Art. 15(1). 13 Ibid., Art. 15(2). 14 Tbid., Art. 15(6).
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there is a major distinction between domestic and international prosecu-
tion and it lies in the unfettered discretion of the prosecutor. In a domestic
context, there is an assumption that all crimes that go beyond the trivial or
de minimis range are to be prosecuted. But before an international tribunal,
particularly one based on complementarity, ‘the discretion to prosecute is
considerably larger, and the criteria upon which such Prosecutorial discre-
tion is to be exercised are ill-defined, and complex. In my experience, based
on the work of the two Tribunals to date, I believe that the real challenge
posed to a Prosecutor is to choose from many meritorious complaints the
appropriate ones for international intervention, rather than to weed out
weak or frivolous ones.’!®

The second ‘trigger mechanism’ in the Statute is State party referral.
A State party to the Statute may refer ‘a situation in which one or more
crimes within the jurisdiction of the Court appear to have been committed
requesting the Prosecutor to investigate the situation for the purpose of
determining whether one or more specific persons should be charged with
the commission of such crimes’.'® The State party does not actually denounce
an individual but simply a ‘situation’, in much the same way as in a domestic
justice system where responsible citizens may inform police or prosecutors
that they think a crime has taken place, but without necessarily identifying
the person responsible. States may be motivated by altruistic considerations
in unleashing the jurisdiction of the Court, but they are also likely to be
driven by political agendas. There are many doubts about how often this
mechanism will actually be used. Somewhat analogous schemes permitting
States to denounce human rights violations in other States exist under several
international treaties but in only one of them, the European Convention on
Human Rights, has it ever actually been invoked, and then only rarely.17 In
the original International Law Commission draft, the State party referral was
the only way to bring a case before the Court, excluding of course the special
situation of Security Council action. It may well turn out to be a drafting
anachronism, because States that desire the Court to take up a matter are
more likely to lobby the Prosecutor. The result will be the same, but they
will save the diplomatic discomforts that accompany public denunciation.

15 ‘Statement by Justice Louise Arbour to the Preparatory Committee on the Establishment of an
International Criminal Court, December 8, 1997’, pp. 7-8.

16 Rome Statute, Arts. 13(a) and 14.

17 Daniel D. Ntanda Nsereko, ‘The International Criminal Court: Jurisdictional and Related Issues’,
(1999) 10 Criminal Law Forum 87 at 109.
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Finally, prosecution may be undertaken at the request of the Security

Council.!

The Statute furnishes no additional details or requirements with
respect to Security Council referral, except to specify that the Council must
be acting under Chapter VII of the Charter of the United Nations. What is
envisaged is the use of the Court as a kind of standing ad hoctribunal, should
the Security Council resolve to pursue prosecution along the lines of the
tribunals for the former Yugoslavia and Rwanda. An important question of
funding arises here. In the case of tribunals formally created by the Council,
it is normal that they be financed out of United Nations resources. But the
International Criminal Court is not a United Nations organ, and it seems
unreasonable that its facilities be offered to the United Nations free of charge,
so to speak. If it triggers the Court, the Council would have to be prepared
to live within the parameters of the Statute with respect to such matters
as jurisdiction. For example, it could not request that the Court consider
the atrocities committed by the Khmer Rouge in Cambodia during the
late 1970s because Article 11 of the Statute clearly declares that the Court
cannot judge crimes committed prior to the entry into force of the Statute.
In such cases, the Council would be required to set up an additional ad hoc
tribunal. For the same reason, the Council could not transfer the powers of
the existing ad hoctribunals to the new Court. It remains uncertain whether
the Security Council must also meet the other admissibility criteria and
respect the principle of complementarity, a matter that seems to have been
intentionally left unresolved at the Rome Conference."

When prosecution is initiated by referral of a State party or at the request
of the Security Council, it would seem that the Prosecutor has no discretion
as to whether or not to proceed. However, the Statute recognises that in such
cases the Prosecutor may, after launching an investigation, quickly conclude
that further investigation should be halted. The standard to be applied by the
Prosecutor is that of a ‘sufficient basis’ for prosecution. When the Prosecutor
concludes that there is no sufficient basis for prosecution, he or she must
inform the Pre-Trial Chamber as well as the referring State or the Security
Council, as the case may be. Reasons must be provided by the Prosecutor for
the decision not to proceed. The Statute says the Prosecutor may conclude
that there is not a ‘sufficient basis’ because there is an insufficient legal or
factual basis to obtain an arrest warrant or summons, because the case is

18 Rome Statute, Art. 13(b).
19 Ruth B. Philips, ‘The International Criminal Court Statute: Jurisdiction and Admissibility’, (1999)
10 Criminal Law Forum 61 at 73; see also ibid., p. 81.
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inadmissible according to the terms of Article 17, or because it is ‘not in
the interests of justice, taking into account all the circumstances, including
the gravity of the crime, the interests of victims and the age or infirmity of the
alleged perpetrator, and his or her role in the alleged crime’?° The State party
or the Security Council, depending on the originator of the case, may apply
to the Pre-Trial Chamber for review of the Prosecutor’s decision not to
proceed.?! The Statute says that the Pre-Trial Chamber may ‘request’ the
Prosecutor to reconsider the decision. The language is lukewarm, implying
that ultimately the discretion to investigate or not to investigate resides with
the Prosecutor.

Rulings on jurisdiction and admissibility

The principle of complementarity, which is discussed at length in chapter 4,
prevents the Court from investigating or trying cases that are already being
addressed by national legal systems. In order to protect State sovereignty
and ensure that the principle of complementarity is effectively applied, the
Statute saddles the Prosecutor with an onerous procedure that must be
fulfilled before investigation can proceed. Two distinct preliminary pro-
ceedings are envisaged in the Statute allowing for contestation on either
jurisdictional or admissibility grounds. The first, set out in Article 18, is
entitled ‘Preliminary rulings regarding admissibility’, and applies only to
investigations initiated by a State party referral or at the initiative of the
Prosecutor. The second, set out in Article 19, is described as ‘Challenges
to the jurisdiction of the Court or the admissibility of a case’, and applies
generally to cases before the Court.

Pursuant to Article 18, which applies to all cases except those referred
by the Security Council, the Prosecutor is required to publicise his or her
intention to proceed with an investigation. Notice must be sent to all States
parties to the Statute as well as to any and all States that would normally
exercise jurisdiction over the crimes concerned. In practice, this means that
the State where the crime has been committed as well as the State of nation-
ality of the alleged offender will normally be informed. Indeed, on a gen-
erous interpretation of the requirement, it could be argued that all States
in the world be informed as they may normally exercise jurisdiction over

20 Rome Statute, Art. 53(2).
2L Ibid., Art. 53(3); Rules of Procedure and Evidence, Rules 107—110.
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the crimes pursuant to the concept of universal jurisdiction. The Statute
entitles the Prosecutor to give such notice on a confidential basis, and to
limit the scope of information provided so as to protect persons, prevent
destruction of evidence or prevent absconding of suspects.?? But, because
at least one State with jurisdiction over the offence will almost invariably be
complicit with the suspects, the Prosecutor will probably lose all element of
surprise. Perhaps it is too soon, however, to be overly pessimistic about the
consequences of this requirement. The ad hoc tribunals have, after all, been
able to arrest suspects, obtain evidence and protect witnesses despite the fact
that the same kind of information as that which must be communicated by
the International Criminal Court’s Prosecutor is common knowledge.

States have one month from receipt of the notice from the Prosecutor in
which to inform the Prosecutor that they are investigating or have investi-
gated the crimes in question. In effect, they are putting the Prosecutor on
notice that they consider the case to be inadmissible under the principles of
complementarity, as set out in Article 17. Upon receipt of such notice, the
Prosecutor cannot proceed further until further authorisation from the Pre-
Trial Chamber has been obtained.?* Thus, it is the Prosecutor who applies to
the Pre-Trial Chamber for a ‘preliminary ruling on admissibility’ The Pre-
Trial Chamber is to assess whether there is a ‘reasonable basis’ to proceed
with the investigation. If authorisation is refused by the Pre-Trial Chamber,
the Prosecutor can return subsequently with new facts or evidence. Both
sides can appeal a determination by the Pre-Trial Chamber. The Prosecutor
can apply for provisional measures in order to preserve evidence while the
Article 18 proceedings are underway.

A second assessment of the admissibility of cases is envisaged by Article
19. The Article 19 procedure applies to all cases before the Court, even those
resulting from a situation referred by the Security Council. In the first place,
the Court is required to satisfy itself that it has jurisdiction over a case, a
power that is inherent in any event.?* In addition, it may determine the
admissibility of a case according to the criteria of Article 17. Whatever
the result of the Court’s own assessment, Article 19 also allows challenges to
the Court’s jurisdiction or to the admissibility of a case by the accused, or
by a State with jurisdiction over the case, and even by the Prosecutor. These

22 Rome Statute, Art. 18(1). 2 Ibid., Art. 18(1).

24 Christopher K. Hall, ‘Article 19), in Otto Triffterer, ed., Commentary on the Rome Statute of the
International Criminal Court: Observers’ Notes, Article by Article, Baden-Baden: Nomos, 1999,
pp- 403-18 at p. 407.
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issues of jurisdiction and admissibility may be raised before confirmation
of the charges, in which case they are heard by the Pre-Trial Chamber, or
later, before the Trial Chamber.

The Statute clearly envisages a hearing before the Court in which Pros-
ecutor and State participate, along with the accused, and all sides are enti-
tled to appeal the decision to the Appeals Chamber. Fears, no doubt well
founded, that precious time would elapse during this tedious procedure
led the drafters of the Rome Statute to make special allowance for interim
investigative steps being authorised by the Court. Thus, pending a ruling by
the Pre-Trial Chamber, the Prosecutor may seek ‘on an exceptional basis’
authorisation to investigate with a view to preserving evidence ‘where there
is a unique opportunity to obtain important evidence or there is a significant
risk that such evidence may not be subsequently available’? If the Prosecu-
tor decides not to challenge the State’s claim that it is investigating the matter,
he or she may review this determination six months later, or at any time
when there has been a significant change of circumstances with respect to
the State’s unwillingness or inability to investigate. The Prosecutor is entitled
to request the State to provide periodic updates on the progress of investi-
gations and subsequent prosecutions with a view to ongoing monitoring of

the State’s ‘willingness’.?

Investigation

The Prosecutor is required ‘to cover all facts and evidence relevant to an
assessment of whether there is criminal responsibility under this Statute,
and, in doing so, investigate incriminating and exonerating circumstances
equally’?” The wording suggests a Prosecutor with a high level of neutrality
and impartiality. Such a Prosecutor is rather more like the investigating
magistrate or juge d’instruction of the continental legal system than the
adversarial prosecuting attorney of the common law. This provision is one
of many examples of the efforts of the drafters to seek some balance between
common law and Romano-Germanic procedural models.?® Other language
in the same provision recalls the often delicate and highly sensitive nature of
investigations into war crimes, crimes against humanity and genocide. The
Prosecutor is to respect the interests and personal circumstances of victims

25 Rome Statute, Art. 18(6). See also Art. 95. 26 Ihid., Art. 18(5). 27 Ibid., Art. 54(1).
28 Morten Bergsmo and Pieter Kruger, ‘Article 54’, in Triffterer, Commentary, pp. 715-25 at p. 716.



INVESTIGATION AND PRE-TRIAL PROCEDURE 127

and witnesses, and to be especially thoughtful in matters involving sexual
violence, gender violence or violence against children.?

It is at the investigation stage that major differences between national
and international justice are highlighted. Under a national justice system,
the prosecuting authority has more or less unfettered access to witnesses
and material evidence, subject to judicial authorisation where search or
seizure are involved. The matter is not nearly as simple for an international
court, because the Prosecutor must conduct investigations on the terri-
tory of sovereign States. The investigation depends on the receptivity of the
domestic legal system to initiatives from the Prosecutor’s office. This will
be especially difficult in the case of States that are not parties to the Statute
or States that find themselves threatened by such an investigation, both of
them rather probable scenarios.

The Prosecutor’s powers during an investigation consist of collection and
examination of evidence and attendance and questioning of suspects, vic-
tims and witnesses. Here, the Prosecutor may seek the cooperation of States
or intergovernmental organisations, and even enter into arrangements or
agreements necessary to facilitate such cooperation. He or she may also agree
to the non-disclosure of materials that are obtained under the condition of
confidentiality and solely for the purpose of generating new evidence.*® The
effect of such a provision is to shelter such information from any require-
ment of disclosure to the defence.

The Prosecutor’s ability to conduct ‘on site investigations), as they were
referred to during the drafting, was highly controversial. Some delegations
were unambiguously opposed, taking the view that investigation was solely
the prerogative of the State in question, as it would be in the case of inter-State
judicial cooperation. Ultimately, the Prosecutor is allowed under the Statute
to undertake specific investigative steps in the territory of a State without
having previously obtained its consent and cooperation. But any such inves-
tigation is contingent upon judicial leave. Thus, the Pre-Trial Chamber must
authorise any such measures, and it can only do so after determining that
the State is clearly unable to execute a request for cooperation due to the
unavailability of any appropriate authority within its judicial system.’! In
practice, such a power ‘is not practicable and cannot be effectively utilized’,
as Fabricio Guariglia has pointed out.’? Elsewhere, the Statute allows the

29 Rome Statute, Art. 54(1)(b). 30 Ibid., Art. 54(3)(e). 31 Ibid., Art. 57(3)(d).
32 Fabricio Guariglia, ‘Investigation and Prosecution’, in Lee, The International Criminal Court,
pp- 227-38.
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Prosecutor to take evidence and interview witnesses within a State and with-
out its consent, but all of this must be carried out on a voluntary basis and
after seeking permission from the State.*?

Cases may arise where a State party is ‘clearly unable to execute a request
for cooperation due to the unavailability of any authority or any component
of its judicial system competent to execute the request for cooperation’. In
such situations, the Pre-Trial Chamber may authorise the Prosecutor to take
specific investigative steps within that State’s territory without its consent,
although the Statute urges that this be done ‘whenever possible having regard
to the views of the State concerned’*

States are under a general obligation to cooperate with the Court in its
investigation of crimes.>> They must ensure that they have domestic legal
provisions in effect in order to provide such cooperation.’® But the formula-
tion of this obligation, which would seem obvious enough for States parties
to the Statute, proved difficult at Rome. According to Phakiso Mochochoko,
‘[d]elegations were divided on the issue of whether cooperation should be
defined as a matter of legal obligation that the Court can rely upon, or
whether such cooperation should remain an uncertain variable, subject to
the will or circumstances of a particular State’>” The resulting compromise
specifies precise obligations with respect to cooperation, but also requires
more generally that States parties ‘cooperate fully’ with the Court.

The mechanisms established by the Court will be largely familiar to States,
in that they closely resemble those that already exist in the form of bilateral
or multilateral treaties on judicial assistance. Requests for cooperation are
to be transmitted through the diplomatic channel or any other appropriate
mechanism designated by each State party.*® The request is to be formulated
in an official language of the State,”® or in a language designated by the

33 Rome Statute, Art. 99(4). See Kimberly Prost and Angelika Schlunck, ‘Article 99), in Triffterer,
Commentary, pp. 1135-42.

3% Rome Statute, Art. 57(3)(d). ¥ Ibid., Art. 86. % Ibid., Art. 88.

37 Phakiso Mochochoko, ‘International Cooperation and Judicial Assistance), in Lee, The Interna-
tional Criminal Court, pp. 305-17 at p. 306.

38 Rome Statute, Art. 87(1)(a); Rules of Procedure and Evidence, Rules 176-180. Several States
have made declarations specifying diplomatic channels, the Department of Justice or the Public
Prosecutor’s Office.

3 A number of States have made declarations specifying the language in which requests are to
be transmitted or else requiring that an official translation be provided: Andorra (French or
Spanish), Argentina (Spanish), Austria (German). Belgium (an official language of the coun-
try), Brazil (Portuguese), Cyprus (English), Democratic Republic of the Congo (French), Den-
mark (Danish or English), Egypt (Arabic and English), Estonia (Estonian or English), Finland
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State. States are required to safeguard the confidentiality of the request,

except to the extent necessary for its fulfilment.*°

Requests may also be
transmitted through Interpol or an appropriate regional police organisation.
Applications for assistance are to be made in writing, as a general rule, and
are to include a concise statement of the purpose of the request, including
the legal basis and the grounds of the request.*!

The specific forms of cooperation to which the Court is entitled are listed
in Article 93 of the Statute, although there is a more general obligation to
provide any type of assistance not prohibited by the law of the requested
State, with a view to facilitating investigation. States parties are required
to provide assistance in: identifying and determining the whereabouts of
persons or the location of items; the taking of evidence, including testimony
under oath, and the production of evidence, including expert opinions and
reports necessary to the Court; the questioning of suspects; the service of
documents; facilitating the voluntary appearance of persons as witnesses or
experts before the Court; the examination of places or sites, including the
exhumation and examination of grave sites; the execution of searches and
seizures; the provision of records and documents, including official records
and documents; the protection of victims and witnesses and the preserva-
tion of evidence; and identifying, tracing and freezing or seizing proceeds,
property and assets and instrumentalities of crimes for the purpose of even-
tual forfeiture.*? States are only entitled to deny requests for production of
documents or disclosure of evidence relating to ‘national security’ a matter
of which they seem to be the sole arbiter.*’ Incidentally, there is a certain
reciprocity to the cooperation procedures, in that the Court may also pro-
vide assistance to States parties that are conducting their own investigations
into serious crimes.**

In most States, specific implementing legislation is necessary in order to
authorise cooperation with the Court. Some have had to address complex
constitutional issues, such as prohibitions on the extradition of nationals or
of extradition to States where life imprisonment may be imposed. For most,
however, it has been a relatively straightforward matter, though one that

(Finnish, Swedish or English), France (French), The Gambia (English), Germany (German),
Hungary (English), Latvia (Latvian), Liechtenstein (German), Namibia (English), Norway
(English), Poland (Polish), Portugal (Portuguese), Romania (English), Slovakia (Slovak), Spain
(Spanish), Sweden (English or Swedish), Switzerland (French, German or Italian), United
Kingdom (English) and Uruguay (Spanish).
40 Rome Statute, Art. 87(3).  *! Ibid,, Art. 96(2).  *? Ibid., Art. 93(1). See also ibid., Art. 72.
43 Ibid., Arts. 93(4) and 72.  * Ibid., Art. 93(10).



130 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

is usually technically of considerable complexity. Although there are some
exemplary cases, most States parties to the Rome Statute have not insisted
upon having such implementing legislation in place and operational before
ratifying the Statute. As of early 2003, it was estimated that only fifteen
of the nearly ninety States parties had adopted comprehensive national
implementing legislation.*’

But what can be done when States parties, who are bound by the Statute
to cooperate with the Court, refuse perfectly legal requests for assistance?
Article 87(7) states that the Court may make a finding of non-compliance
and then refer the matter to the Assembly of States Parties. Where the Security
Council has referred the matter to the Court, the Court may refer the matter
to the Security Council, although this would hardly seem necessary as the
Security Council could certainly take action in any case, pursuant to its
powers under the Charter of the United Nations. As for the Assembly of
States Parties, its powers, in the case of non-compliance, would seem to be
limited to ‘naming and shaming’

Although most of the investigation will take place in practice under the
provisions of a State’s national law, with respect to questioning, search,
seizure and similar processes, the rights of individuals during investigations
are subject to special protection by the Statute. National law varies consider-
ably in this area, and it would be unconscionable for the Court to implicate
itself in domestic judicial proceedings that breach fundamental rights. In
fact, the Statute almost seems to be saying that it cannot trust domestic
justice systems to provide adequate respect for the rights of the individual.
The provisions in the Statute set a high standard and offer a good model
for national systems. According to Article 55, during investigation a per-
son shall not be compelled to incriminate himself or herself or to confess
guilt; shall not be subjected to any form of coercion, duress or threat, to
torture or to any other form of cruel, inhuman or degrading treatment or
punishment; shall, if questioned in a language other than a language the
person fully understands and speaks, have, free of any cost, the assistance
of a competent interpreter and such translations as are necessary to meet
the requirements of fairness; shall not be subjected to arbitrary arrest or
detention; and shall not be deprived of his or her liberty except on such
grounds and in accordance with such procedures as are established in the

45 See International Human Rights Law Institute, ‘Progress Report on the Ratification and National
Implementing Legislation of the Statute for the Establishment of an International Criminal
Court, 1 January 2003.
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Statute. If such standards were universally respected, there would probably
be no need for an international criminal court!

A person suspected of having committed a crime subject to the jurisdic-
tion of the Court is entitled to be informed of other specific rights prior to
being questioned.*® The person shall be informed that he or she is indeed
suspected of having committed a crime, that he or she may remain silent
without such silence being a consideration in determining guilt or innocence
at trial, to have legal assistance, if necessary provided for them in cases of
indigence and where the interests of justice so require, and to be questioned
in the presence of counsel unless this right has been voluntarily waived.
These rights go well beyond the requirements of international human rights
norms set out in such instruments as the International Covenant on Civil
and Political Rights,*” and as a general rule surpass the rights recognised in
even the most advanced and progressive justice systems.*® But the Statute
insists that these norms be honoured, even if the questioning is being carried
out by officials of national justice systems pursuant to a request from the
Court. If these rules are violated, the Court is entitled to exclude any evi-
dence obtained, such as a confession.*’ However, before excluding evidence
the Court must also satisfy itself that the violation ‘raises substantial doubt
on the reliability of the evidence’ or that ‘the admission of the evidence would
be antithetical to and would seriously damage the integrity of the proceed-
ings’ In any event, given these elaborate provisions, it is hard to imagine
why any suspect would ever agree to talk to investigators from the office of
the Prosecutor. Certainly competent defence counsel will almost invariably
advise against any cooperation, except in exceptional circumstances, such
as a declaration that an alibi defence will be invoked at trial.

The Statute makes special provision for testimony or evidence that may
not be available at trial. An example would be testimony of a victim who will
die before trial. While the interests of justice require that special provision
be made to allow for the admissibility of such evidence, or rather a record
of it, there is also the need to protect the rights of the defence. Article 56
entitles the Prosecutor, when there is a ‘unique investigative opportunity’
with respect to testimony or evidence that may subsequently be unavailable,
to request authorisation to record the testimony or to collect and test the

46 See on this point Prosecutor v. Music (Case No. IT-96-21-T), Decision on Music’s Motion for
Exclusion of Evidence, 2 September 1997.

47 International Covenant on Civil and Political Rights, (1966) 999 UNTS 171, Art. 9.

48 Rome Statute, Art. 55(2). 49 Ibid., Art. 69(7).
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evidence. The Pre-Trial Chamber is to ensure that measures are taken to
guarantee the efficiency and integrity of the proceedings and, in particular,
that the rights of the defence are protected. The Pre-Trial Chamber is to
name one of its judges to attend proceedings in this respect. The Prosecutor
is expected to seek such measures, even when the evidence is favourable
to the defence, in keeping with the duty of neutrality and impartiality.”
The Pre-Trial Chamber has a certain role in supervising the Prosecutor, and
may challenge the latter if measures to preserve testimony or evidence in
such cases are not sought. If the Prosecutor’s failure to do so is deemed
unjustifiable, the Pre-Trial Chamber may take such measures on its own
initiative. Here too, the Statute departs from a purely adversarial model
in favour of the more neutral prosecution of the continental or Romano-
Germanic system of criminal procedure.

Arrest and surrender

At any time after the initiation of an investigation, the Prosecutor may
seek a warrant of arrest from the Pre-Trial Chamber. The Chamber must
be satisfied that there are reasonable grounds to believe the person has
committed a crime within the Court’s jurisdiction, and that the arrest of
the person is necessary. Arrest is considered necessary in order to ensure
appearance at trial, to prevent obstruction of the investigation, or to prevent
the person from undertaking any further activity prohibited by the Statute.>!
The Prosecutor must include a concise statement of the relevant facts and
a summary of the evidence in order to justify the existence of reasonable
grounds, as well as supporting materials to account for the need for arrest.
The warrant of arrest, if issued, should contain a concise statement of the
facts but does not need to indicate the evidence that supports this. Summons
is offered as an alternative to arrest, where it will be sufficient to ensure a
person’s appearance before the Court.>?

The Court communicates its request for arrest to the State concerned,
which is then required to take immediate steps to arrest the person.” The
State is called the ‘custodial State’ in the Statute. The arrested person is to be

50 Behrens, ‘Investigation, Trial and Appeal’, pp. 122-3.
>l Rome Statute, Art. 58(1); Rules of Procedure and Evidence, Rule 117.
52 Rome Statute, Art. 58(7). 33 Ibid., Art. 89(1).
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brought promptly before the competent judicial authority in the custodial
State which is to determine that the warrant applies to that person, that
proper process has been followed and that the person’s rights have been
respected. In urgent cases, the Court may request the provisional arrest of the
person, pending presentation of the request for surrender together with the
supporting documents.>* The request for provisional arrest may be delivered
‘by any medium capable of delivering a written record’. A person arrested
provisionally is entitled to be released if the formal request for surrender and
the supporting documents are not produced within sixty days.>> However,
a suspect may consent to surrender even prior to the expiry of the period if
the laws of the custodial State permit this.

The arrested person is entitled to apply to the authorities of the custodial
State for interim release pending surrender. However, the Statute creates a
presumption in favour of detention.>® The authorities of the custodial State
are to grant interim release only when justified by ‘urgent and exceptional
circumstances’ and where the necessary safeguards exist to ensure the sur-
render of the person to the Court. The Pre-Trial Chamber has a supervisory
role in the area of interim release. It is to be informed by the custodial State of
any application for interim release, and may make recommendations to the
competent authorities of the custodial State. These recommendations are
to be given ‘full consideration’. If interim release is authorised, the Pre-Trial
Chamber may request periodic reports on its status.

The competent authorities of the custodial State are expressly forbidden
by the Statute from questioning whether the warrant was properly issued by
the Pre-Trial Chamber. However, the Statute unequivocally envisages other
forms of contestation by the accused. For example, an accused may challenge
arrest on the grounds of double jeopardy, in which case the custodial State
is to consult with the Court to determine whether there has been a ruling
on admissibility.”” If the Court is considering the issue of admissibility, then
the custodial State may postpone execution of the request for surrender.

The Statute does not use the term ‘extradition’ to describe the rendition of
asuspect from a State party to the Court. This is consistent with an approach

54 Ibid., Art. 92; Rules of Procedure and Evidence, Rule 119.

35 Rules of Procedure and Evidence, Rule 188.

%6 The International Covenant on Civil and Political Rights, (1966) 999 UNTS 171, Art. 9(3), states
that ‘[i]t shall not be the general rule that persons awaiting trial shall be detained in custody’.

57 Rome Statute, Art. 89(2).
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to this issue already adopted in the statutes of the ad hoc tribunals, which
speak of ‘surrender or transfer’ (le transfert ou la traduction).’® So that there
is no doubt about the point, the Rome Statute includes a rather exceptional
definitional provision that declares extradition to be ‘the delivering up of a
person by one State to another as provided by treaty, convention or national
legislation” and surrender to be ‘the delivering up of a person by a State to
the Court, pursuant to this Statute’”® But the international court is really
only the sum of its parts, and ‘transfer’ or ‘surrender’ is in a sense the
‘extradition’ to an ensemble of States, acting together. The reason for what
at first blush seems obtuse terminology is to respond to objections from
States that have legislation, and sometimes even constitutional provisions,
prohibiting the extradition of their own nationals.®® Obviously, a refusal to
extradite citizens would be totally incompatible with a State’s obligations
under the Statute. But early drafts of the Statute had allowed States to refuse
surrender of their nationals, and the matter remained controversial through
to the final days of the Rome Conference.®! The issue of non-extradition
of nationals was a problem for several States in the adjustment of their
legislation, and even their constitutions, asa preliminary to ratification of the
Statute.

It is difficult to predict how national courts will take to these distinc-
tions, and there are few precedents. Three rationales have been advanced by
academic writers for the prohibitions on extradition of nationals that are
relatively common in domestic laws: national judges are the natural judges
of the offence; a State must protect its own nationals; and a foreigner would
be subject to prejudice.®* None of these apply to the International Criminal
Court, especially given that States parties have the first bite at the apple,
in accordance with the principle of complementarity. Yet some national
judges seem to have a visceral hostility to international justice, as can be
seen in the embarrassingly tardy efforts of the United States to secure the

58 Statute of the International Criminal Tribunal for the Former Yugoslavia, UN Doc.
S/RES/827, Annex, Art. 29(2)(e); Statute of the International Criminal Tribunal for Rwanda,
UN Doc. S/RES/955, Annex, Art. 28(2)(e). See also ‘Rules of Procedure and Evidence)
UN Doc. IT/32, Rule 58.

59 Rome Statute, Art. 102.

60 Claus Kress, ‘Investigation, Trial and Appeal in the International Criminal Court Statute (Parts

V, VI, VIII), (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 126 at 136.

Phakiso Mochochoko, ‘International Cooperation and Judicial Assistance’, in Lee, The Interna-

tional Criminal Court, pp. 305-17 at pp. 311-12.

Geoff Gilbert, Aspects of Extradition Law, Boston, Dordrecht and London: Martinus Nijhoff,

1991, p. 96.
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transfer of a Rwandan suspect to the Arusha tribunal.® Accordingly, that a
national judge would consider a distinction between ‘transfer or surrender’
and ‘extradition’ to be little more than legal sophistry cannot be ruled out,
despite the clear words of Article 102.54

Penalties may also pose problems for some States with regard to trans-
fer and surrender. The issue was raised at Rome during the debates on
the death penalty and life imprisonment, with some delegations noting
their constitutional prohibition on extradition in the case of such severe
penalties. For example, the Colombian Constitution forbids life impris-
onment. Presumably, a Colombian accused could argue before domestic
courts in proceedings to effect transfer to the International Criminal Court
that eligibility for parole, as set out in Article 77 of the Statute, does not
exclude the possibility of such a sentence.®> Colombian courts might hold,
by analogy with a recent decision of the Italian Constitutional Court,*® that
because they cannot or should not speculate upon whether parole might be
granted, transfer or surrender must be denied. Portugal finessed the issue at
the time of ratification, making the following declaration: ‘The Portuguese
Republic declares the intention to exercise its jurisdictional powers over
every person found in the Portuguese territory, that is being prosecuted
for the crimes set forth in Article 5, paragraph 1 of the Rome Statute of
the International Criminal Court, within the respect for the Portuguese
criminal legislation.” Nor should the prospect be gainsaid that some time
in the future, regional or universal human rights bodies might determine
that the sentences allowed by the Rome Statute, specifically life imprison-
ment without the possibility of parole before twenty-five years, are in breach
of international human rights norms.®” States preoccupied by their com-
pliance with the Rome Statute might be led to contemplate reservations to

63 Robert Kushen and Kenneth J. Harris, ‘Surrender of Fugitives by the United States to the War
Crimes Tribunals for Yugoslavia and Rwanda’, (1996) 90 American Journal of International Law
254.

64 According to Cherif Bassiouni, ‘in most States, surrender is equivalent to extradition’: M. Cherif
Bassiouni and Peter Manikas, The Law of the International Criminal Tribunal for the Former
Yugoslavia, Irvington-on-Hudson, NY: Transnational Publishers, 1995, p. 787.

65 Gisbert H. Flanz, ‘Colombia’, translated by Peter B. Heller and Marcia W. Coward, in Gisbert H.
Flanz, ed., Constitutions of the Countries of the World, Dobbs Ferry, NY: Oceana Publications,
1995, Art. 34.

% Venezia v. United States of America, Decision No. 223, 25 June 1996 (Constitutional Court of
Italy).

67 See, for example, Dirk Van Zyl Smit, ‘Life Imprisonment as the Ultimate Penalty in International
Law: A Human Rights Perspective’, (1998) 9 Criminal Law Forum 1.
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human rights treaties on this basis, although the compatibility of such reser-
vations with the object and purpose of human rights instruments would be
debatable.

There may be competing requests for the same individual, one from the
Court and the other from another State seeking extradition. This of course
raises the issue of complementarity, because the application by the State for
extradition indicates that there is in fact a national justice system seeking to
exercise its jurisdiction over the offender and the offence. In such cases, the
custodial State may not extradite the person until the Court has ruled that
the case is inadmissible.®® It may also confront a State with two incompatible
legal obligations, that of extradition pursuant to the applicable extradition
treaty and that of surrender in accordance with the Statute. Here, the Statute
does not impose an affirmative duty on the custodial State to proceed with
surrender to the Court. Rather, the custodial State is entitled to assess a
number of relevant factors, including the respective dates of the requests,
whether the requesting State may have territorial or personal jurisdiction
over the offender, and the possibility of subsequent surrender from the Court
to the requesting State.®’

A person who has been unlawfully arrested or detained is entitled to
compensation.’? This right goes beyond existing international human rights
obligations, which generally provide for some form of indemnification only
when there has been a genuine miscarriage of justice. The Appeals Chamber
of the International Criminal Tribunal for Rwanda has ruled that a person
unlawfully detained may be entitled to a stay of proceedings and release,
in extreme cases. Alternatively, in less severe situations, if the individual is
acquitted, then financial compensation is in order, and if the individual is

convicted he or she should receive a reduction in sentence.”!

Appearance before the Court and interim release

An accused may appear before the Court in one of two ways: by surrender
from a State where he or she has been apprehended; or by voluntarily pre-
senting him or herself pursuant to a summons. A hearing is to be held before
the Pre-Trial Chamber, which must satisfy itself that the accused has been

8 Rome Statute, Art. 90. 9 Ibid., Art. 90(6).

70 Ibid., Art. 85(1); Rules of Procedure and Evidence, Rules 173—175.

7V Barayagwiza v. Prosecutor (Case No. ICTR-97-19-AR72), Decisions of 3 November 1999 and
31 March 2000.
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informed of the crimes alleged and of his or her rights under the Statute,
including the right to apply for interim release pending trial.”?

In the case of individuals who present themselves pursuant to a sum-
mons, the Statute presumes that they will be allowed to remain at liberty
during trial. For those arrested and surrendered, detention would seem to
be the rule. Basically, the Prosecutor must satisfy the Pre-Trial Chamber
that the same reasons that justified arrest continue to exist, namely that
detention is necessary to ensure attendance at trial, to prevent obstruction
of the investigation or court proceedings, or to prevent continued criminal
behaviour.”? International human rights law favours release during trial, a
corollary of the presumption of innocence. But it seems appropriate that
the rule be somewhat attenuated in the case of the International Criminal
Court. Several reasons justify this. First, because the crimes — and the penal-
ties — are so serious, it seems logical to expect an accused to try to avoid
trial by any means possible. Secondly, release during trial as a general rule
might well trivialise the role of the Court in the public eye and, more par-
ticularly, outrage victims of the crimes in question. Thirdly, the Court has
no enforcement mechanisms of its own, such as a police force.”*

But there is evidence of controversy among judges at the ad hoc tribunals
for the view that international human rights norms dictate an approach
that is not very different from that required in national systems. Criticising
‘a culture of detention that is wholly at variance with the customary norm
that detention shall not be the general rule’, judges have noted that ‘[w]hile
the Tribunal’s lack of a police force, its inability to execute its arrest warrants
in States and its corresponding reliance on States for such execution may be
relevant in considering an application for provisional release, on no account
can that feature of the Tribunal’s regime justify either imposing a burden on
the accused in respect of an application . . . or rendering more substantial
such a burden, or warranting a detention of the accused for a period longer
than would be justified having regard to the requirement of public interest,

the presumption of innocence and the rule of respect for individual liberty’.”

72 Rome Statute, Art. 60(1). 73 Ibid., Art. 60.

74 Prosecutorv. Krajisnik and Plavsic (Case No. IT-00-39 and 40-AR73.2), Decision on Interlocutory
Appeal by Momcilo Krajisnik, 26 February 2002, para. 22; Prosecutor v. Jokic, Prosecutor v.
Ademi (Cases Nos. IT-01-42-PT and IT-01-46-PT), Orders on Motions for Provisional Release,
22 February 2002.

75 Prosecutor v. Krajisnik and Playsic (Case No. IT-00-39 and 40-PT), Decision on Momcilo
Krajisnik’s Notice of Motion for Provisional Release, Dissenting Opinion of Judge Patrick
Robinson, 8 October 2001, para. 11. See also Prosecutor v. Hadzihasanovic, Alagic and Kubura
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The same judge said that Article 9(3) of the International Covenant on Civil
and Political Rights, stating that ‘it shall not be the general rule that persons
awaiting trial shall be detained in custody, reflects a customary norm. Even
international courts would be ‘wholly wrong to employ a peculiarity in the
Tribunal system, namely its lack of a police force and its inability to execute
its warrants in other countries, as a justification for derogating from that
customary norm’.’¢

The Pre-Trial Chamber must ensure that individuals are not detained
‘for an unreasonable period’ prior to trial where this is due to ‘inexcusable
delay’ by the Prosecutor. In such cases, the Court is to consider releasing the
person, with or without conditions. The Appeals Chamber of the Interna-
tional Criminal Tribunal for Rwanda has considered that inexcusable delay
attributable to the Prosecutor, in extreme circumstances, entitles the accused
to have the charges dropped ‘with prejudice’ to the Prosecutor, that is, with-
out the possibility of retrial.”” But the Statute of the Rwanda Tribunal is
silent as to an appropriate remedy in such cases. That the Rome Statute
establishes a specific remedy, namely, release from custody (but not a stay of
the proceedings) would seem to rule out the more radical solution adopted
by the Appeals Chamber of the Rwanda Tribunal.

The issue of interim release can be revisited by both Prosecutor and
defendant at any time on the basis of changed circumstances. In the case of a
person who is at liberty, the Pre-Trial Chamber may issue an arrest warrant.

Confirmation hearing

The Pre-Trial Chamber is to hold a hearing to confirm the charges on which
the Prosecutor intends to go to trial. Normally, the hearingis to be held in the
presence of the accused as well as his or her counsel. Exceptionally, however,
the Pre-Trial Chamber may hold this confirmation hearing in the absence of
the accused, either at the Prosecutor’s request or at its own initiative. Such
an ex parte hearing will be justified where the accused has waived the right
to be present, or where the accused has fled or cannot be found. In such
cases, the Chamber is to satisfy itself that all reasonable steps have been taken

(Case No. IT-01-47-PT), Decisions Granting Provisional Release to Enver Hadzihasanovic,
Mehmed Alagic and Amir Kubura, 9 December 2001.

76 Ibid., para. 12.

77 Barayagwiza v. Prosecutor (Case No. ICTR-97-19-AR72), Decisions of 3 November 1999 and
31 March 2000.
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to secure the person’s appearance and to inform him or her of the charges
and the fact that such a confirmation hearing is to be held. The Pre-Trial
Chamber may allow an absent accused to be represented by counsel when
this is in ‘the interests of justice’”®

The pre-trial confirmation hearing resembles in some ways the ‘Rule 61
Procedure’ adopted by the ad hoc tribunals. In the early days, when there
was little real trial work because few accused had been apprehended, the
judges of the International Criminal Tribunal for the Former Yugoslavia
developed an original technique of ex parte hearings, pursuant to Rule 61
of their Rules of Procedure and Evidence, at which prosecution evidence
was led and the Tribunal ruled on the sufficiency of the evidence.”® Despite
persistent denials,® it had many similarities with an in absentia procedure
and was, in many respects, an honourable compromise between the differ-
ent views of the Romano-Germanic and common law systems with respect
to such proceedings. The Tribunal has used the ex parte hearing procedure
when frustrated with attempts to arrest a defendant. The situation is rather
different with the pre-trial confirmation hearing of the International Crim-
inal Court, as this will only take place with an absent accused in the case
of an individual who was arrested or summoned, who appeared before the
Pre-Trial Chamber and was granted interim release, and who subsequently
absconded.

Prior to the confirmation hearing, the accused is to be provided with a
copy of the document containing the charges, and to be informed of the evi-
dence on which the Prosecutor intends to rely at the hearing. The Pre- Trial
Chamber may make orders concerning disclosure of information for the
purposes of the hearing. The Statute does not specify whether such orders
can only be directed against the Prosecutor, although it seems that this flows

78 Rome Statute, Art. 61(2); Rules of Procedure and Evidence, Rules 121-126.

79 Pursuant to Rule 61, ‘Rules of Procedure and Evidence, UN Doc. IT/32. See Faiza Patel King,
‘Public Disclosure in Rule 61 Proceedings Before the International Criminal Tribunal for the
Former Yugoslavia} (1997) 29 New York University Journal of International Law and Policy 523;
Mark Thieroff and Edward A. Amley Jr, ‘Proceeding to Justice and Accountability in the Balkans:
The International Criminal Tribunal for the Former Yugoslavia and Rule 61 (1998) 23 Yale
Journal of International Law 231.

Prosecutor v. Rajic (Case No. IT-95-12-R61), Review of the Indictment Pursuant to Rule 61 of
the Rules of Procedure and Evidence, 13 September 1996: ‘A Rule 61 proceeding is not a trial in
absentia. There is no finding of guilt in this proceeding.” Prosecutor v. Nikolic (Case No. IT-95-
2-R61), Review of Indictment Pursuant to Rule 61, 20 October 1995, (1998) 108 ILR 21: “The
Rule 61 procedure. . . . cannot be considered a trial in absentia: it does not culminate in a verdict
nor does it deprive the accused of the right to contest in person the charges brought against him
before the Tribunal.’
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logically from the nature of such a hearing. At the hearing itself, the Pros-
ecutor is required to support each specific charge with ‘sufficient evidence
to establish substantial grounds to believe that the person committed the
crime charged’8! The Prosecutor can do this by means of documentary or
summary evidence, and is not required to call the witnesses expected to tes-
tify at the trial itself. The accused may challenge the Prosecutor’s evidence
and present evidence.

The confirmation hearing seems to resemble preliminary hearings held
under common law procedure. It allows the Court to ensure that a pros-
ecution is not frivolous and that there is sufficient evidence for a finding
of guilt, thereby protecting the accused from prosecutorial abuse. From the
standpoint of the defendant, it also provides a useful opportunity to be
informed of important evidence in the possession of the prosecution and
even to test the value of such evidence, at least in a superficial way, during
a judicial proceeding. Where the Statute is not clear is in the usefulness of
submitting defence evidence during the confirmation hearing. While the
Statute invites the defence to present evidence at this stage, it is not obvi-
ous that contradictory evidence adduced by the defence can have any effect
upon the determination of the existence of ‘sufficient evidence’. The Pre-
Trial Chamber may well decide that whether or not defence evidence raises
doubts about the validity of Prosecution evidence is a matter for the trial
court and not a pre-trial issue.

At the close of the confirmation hearing, the Pre-Trial Chamber may con-
clude that there is sufficient evidence and commit the person for trial. Upon
confirmation, the Presidency of the Court is to constitute a Trial Chamber
responsible for subsequent proceedings.®? The Trial Chamber is to confer
with the parties and address a number of preliminary matters, including
the language or languages to be used at trial. Its powers also include provi-
sion ‘for disclosure of documents or information not previously disclosed,
sufficiently in advance of the commencement of the trial to enable ade-
quate preparation for trial’®® Finally, the Trial Chamber may make orders
for joinder or severance of charges against more than one accused.

But the Pre-Trial Chamber may also decline to confirm the charges, a deci-
sion that does not prevent the Prosecutor from returning with a subsequent
request on the basis of additional evidence. There is also a third option:
the Pre-Trial Chamber may adjourn the hearing and ask the Prosecutor to

81 Rome Statute, Art. 61(5). 82 Ibid., Art. 61(11). 83 Ibid., Art. 64(3)(c).
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provide further evidence or to pursue further investigation or, alternatively,
to amend the charges because the available evidence shows a crime different
from the one charged.

International human rights law is somewhat uncertain as to the scope of
the obligation on the prosecution to disclose evidence to the defence prior
to trial. Although the instruments impose no clear duty in this respect,®*
recently, the European Court of Human Rights declared ‘that it is a require-
ment of fairness . . . that the prosecution authorities disclose to the defence
all material evidence for or against the accused’ The Rules of the ad hoc
tribunals make detailed provision for disclosure of the prosecution case and,
according to recent amendments, for the defence case as well.®® A duty on
the prosecution to disclose its evidence, both exculpatory and inculpatory,
is now recognised in many legal systems.®” The existence of a reciprocal duty
on the defence is less common although in some cases, such as in a defence
of alibi, the credibility of the defence will depend on prompt disclosure of
material facts.®® In an interlocutory decision in the Tadic case, Judge Stephen
of the Yugoslav Tribunal said that the defence has ‘no disclosure obligation
atall unless an alibi or a special defence is sought to be relied upon and then
only to a quite limited extent’’

The Rules of Procedure and Evidence adopted by the Assembly of States
Parties establish a far more thorough regime of disclosure, applicable to
both Prosecutor and defence. The prosecution is required to provide the
defence with the names of witnesses it intends to call at trial together with
copies of their statements, subject to certain exceptions relating to the pro-
tection of the witnesses themselves.”® The defence has a corresponding obli-
gation with respect to witnesses, although this is worded slightly more nar-
rowly, applying only to those expected to support specific defences.”’ Both

The closest is Principle 21 of the United Nations Basic Principles on the Role of Lawyers, UN
Doc. A/CONF.144/28/Rev.1 (1990): ‘It is the duty of the competent authorities to ensure lawyers
access to appropriate information, files and documents in their possession or control in sufficient
time to enable lawyers to provide effective legal assistance to their clients.’

85 Edwardsv. United Kingdom, Series A, No. 247-B, 16 December 1992.

86 ‘Rules of Procedure and Evidence, UN Doc. IT/32, Rules 65ter, 66, 67 and 68. See Anne-Marie
La Rosa, ‘Réflexions sur Papport du Tribunal pénal international pour 'ex-Yougoslavie au droit
a un proces équitable’, (1997) Revue générale de droit international public 945 at 974.

Jean Pradel, Droit pénal comparé, Paris: Dalloz, 1995, pp. 414-20.

Williams v. Florida, 399 US 78 (1970).

Prosecutor v. Tadic (Case No. IT-94-1-T), Separate Opinion of Judge Stephen on Prosecution
Motion for Production of DefenceWitness Statements, 27 November 1996.

Rules of Procedure and Evidence, Rule 76. L Ibid., Rule 79.
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sides are required to allow the other to inspect books, documents, pho-
tographs and other tangible objects in their possession or control which
they intend to use as evidence. The Prosecutor must also disclose any such
items that may assist the defence, although a comparable duty is not imposed
upon the defence to disclose items that might assist the prosecution.”” These
provisions should have the effect of reducing cases of ‘trial by ambush’,
enhancing fairness and also contributing to expeditious hearings.

92 Ibid., Rules 77-78.



Trial and appeal

Although much of the procedure of the Court is a hybrid of different judicial
systems, it seems clear that there is a definite tilt towards the common law
approach of an adversarial trial hearing. However, the exact colouring that
the Court may take will ultimately be determined by its judges. The terms
of the Statute are large enough to provide for considerable divergence in
judicial approaches. For example, Article 64(6)(d) entitles the Trial Chamber
to ‘[o]rder the production of evidence in addition to that already collected
prior to the trial or presented during the trial by the parties’ A traditional
common law judge would view this as a power to be exercised only rarely,
because an aggressively interventionist approach might distort the balance
between the two adversaries at trial. A judge favouring the continental system
could interpret the provision as a licence for major judicial involvement in
the production of evidence, something that would seem most normal under
his or her system.

Judges in the continental system expect most of the evidence to form
part of the court record even prior to trial. The evidence already on the
record will have been prepared beforehand by the investigating magistrate
as part of the pre-trial proceedings. Common law judges, on the other
hand, consider that they begin the trial as a blank sheet; indeed they believe
that any prior knowledge of the facts is likely to prejudice their judgment.
Under the common law system, prosecutor and defence submit the evidence
that makes up the record in accordance with strict technical rules. Here
too, the Statute leaves considerable ambiguity on this point. Nothing, for
example, would seem to prevent a judge from ordering the production of the
Prosecutor’s record as evidence at the outset of the trial, in much the same
way as an investigating magistrate’s file would be used by the trial court.
The International Criminal Tribunal for Rwanda, under the presidency of
ajudge trained in the Romano-Germanic system, took this approach in the
Akayesu case, requiring that the prosecutor’s file be submitted as part of the
record.
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Thetrial is to take place at the seat of the Court, in The Hague, unless other-
wise decided.! The trial shall be held in public, something that is expressed
both as a duty of the Trial Chamber and as a right of the accused. Neverthe-
less, the Trial Chamber may depart from the general principle of a public
hearing. A detailed enumeration of exceptions to the public hearing prin-
ciple had been proposed but was rejected by the Preparatory Committee.
Article 64(7) explicitly allows in camera proceedings for the protection of
victims and witnesses, or to protect confidential or sensitive information to
be given in evidence. Furthermore, Article 68(2) provides:

As an exception to the principle of public hearings provided for in article 67,
the Chambers of the Court may, to protect victims and witnesses or an accused,
conduct any part of the proceedings in camera or allow the presentation of
evidence by electronic or other special means. In particular, such measures
shall be implemented in the case of a victim of sexual violence or a child who
is a victim or a witness, unless otherwise ordered by the Court, having regard
to all the circumstances, particularly the views of the victim or witness.

The already elaborate case law of the ad hoc tribunals in this matter should
guide the Court in this difficult area.? Confidential or sensitive information
may have several sources. There may be claims to confidentiality based
on privilege, and the Court is to respect this pursuant to Article 69(5), as
provided for in the Rules of Procedure and Evidence. But the major source
of problems with this exception will be information derived from sovereign
States. The Statute allows a State to apply ‘for necessary measures’ to respect
‘confidential or sensitive information’?

The accused must be present at trial,* even those parts of it that are held
in camera.” During the drafting of the Statute, there was considerable debate

Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 62; Rules of Procedure and Evidence,UN Doc. PCNICC/2000/INF/3/Add.3, Rule
100.

For example, Prosecutor v. Tadic (Case No. IT-94-1-T), Decision on the Prosecutor’s Motion
Requesting Protective Measures for Victims and Witnesses, 10 August 1995; Prosecutor v. Ruta-
ganda (Case No.ICTR-96-3-T), Decision on the Preliminary Motion Submitted by the Prosecutor
for Protective Measures for Witnesses, 26 September 1996. See Anne-Marie La Rosa, ‘Réflexions
sur Papport du Tribunal pénal international pour 'ex-Yougoslavie au droit a un proces équitable’,
(1997) Revue générale de droit international public 945 at 962-70.

Rome Statute, Art. 68(6).

Ibid., Art. 63. Art. 67(1)(d), concerning the rights of the accused, also declares: ‘Subject to article
63, paragraph 2, [the accused has the right] to be present at the trial.”

Rome Statute, Art. 72(7) allows for a hearing concerning the protection of national security
information to take place ex parte, that is, in the absence of one or both of the parties.
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about whether or not to permit in absentia trials,® which are widely held
under the continental procedural model. It was argued that in absentia trials
were particularly important in the context of international justice because
of the didactic effect as well as the extreme practical difficulties involved in
compelling attendance at trial.” The accused’s right to be present at trial is
recognised in the principal international human rights instruments,® but
international tribunals and monitoring bodies have not viewed presence at
trial as indispensable. The practice of domestic justice systems that derive
from the Romano-Germanic models, where in absentia proceedings are well
accepted, is considered compatible with the right to presence at trial, as long
as the accused has been duly served with appropriate notice of the hearing.’
During the drafting of the Rome Statute, the issue was often presented,
erroneously, as one of principled difference with the common law system,
which does not allow for in absentia trials as a general rule. But the fact
that common law jurisdictions make a number of exceptions, and allow
for such proceedings where appropriate, shows that this is not an issue of
fundamental values so much as one of different practice. At Nuremberg,
one of the major war criminals, Martin Bormann, was tried in his absence,
pursuant to Article 12 of the Charter of the International Military Tribunal.!°
Because of the devotion of negotiators to their own domestic models, it
proved impossible to reach consensus on this question. As one observer has
noted, ‘[n]o compromise could be found and the time constraint ruled in

=N

Daniel J. Brown, ‘The International Criminal Court and Trial in Absentia’, (1999) 24 Brooklyn
Journal of International Law 763; Hans-Jorg Behrens, ‘Investigation, Trial and Appeal in the
International Criminal Court Statute (Parts V, VI, VIII)’, (1998) 6 European Journal of Crime,
Criminal Law and Criminal Justice 113 at 123; Hakan Friman, ‘Rights of Persons Suspected or
Accused of a Crime’, in Roy Lee, ed., The International Criminal Court: The Making of the Rome
Statute: Issues, Negotiations, Results, The Hague: Kluwer Law International, 1999, pp. 247-62 at
pp. 255-61.

‘Report of the Preparatory Committee on the Establishment of an International Criminal Court},
UN Doc. A/51/10, vol. ], para. 254, pp. 54-5; also para. 259, p. 55. See also Eric David, ‘Le Tribunal
international pénal pour I'ex-Yougoslavie’, (1992) 25 Revue belge de droit international 565; Alain
Pellet, ‘Le Tribunal criminel international pour I'ex-Yougoslavie: Poudre aux yeux ou avancée
décisive?, (1994) 98 Revue générale de droit international public7.

International Covenant on Civil and Political Rights, (1966) 999 UNTS 171, Art. 14; American
Convention on Human Rights, (1978) 1144 UNTS 123, Art. 8; European Convention on Human
Rights, (1955) 213 UNTS 221, Art. 6.

Mbenge v. Zaire (No. 16/1977), UN Doc. A/34/40, p. 134; ‘General Comment No. 13 (21), UN
Doc. A/36/40, para. 11; Colozza and Rubinat v. Italy, Series A, No. 89, 12 February 1985, para.
29; Stamoulakatos v. Greece, Series A, No. 271, 26 October 1993.

10 France et al. v. Goering et al., (1946) 22 IMT 203, 13 ILR 203, 41 American Journal of International
Law 172. Tt has since been established that Bormann was already dead when the trial took place.
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favour of a straightforward solution — trials in absentia are not provided for
under any circumstances in the Statute’.!!

Presence at trial should imply more than mere physical presence. The
accused should be in a position to understand the proceedings, and this
may require interpretation in cases where the two official languages of the
Court are not available to the accused.!? The Statute is silent with respect
to cases of an accused who is unfit to stand trial because of mental disorder,
although thislacunais corrected in the Rules, which direct the Trial Chamber
to adjourn the proceedings when it ‘is satisfied that the accused is unfit to
stand trial’!®> The problem of fitness to stand trial should not be confused
with the defence of insanity, allowed by Article 31(1)(a) of the Statute,
where the issue is the accused’s mental condition at the time of the crime.
An accused who is unfit to stand trial is not ‘present’ within the meaning
of Article 63 and therefore the hearing cannot proceed. In many national
justice systems, an accused may be held in detention pending a change in his
or her condition permitting the court to determine fitness. The suggestion in
the International Law Commission draft statute that the Court be permitted
to continue proceedings in the case of ‘ill health’ of an accused, a provision
that might possibly have allowed the Court to address such situations, was
rejected by the Diplomatic Conference.

The situation of an accused who is unfit to stand trial is far from an
idle hypothesis. In the Erdemovic case, the ICTY remanded the accused for
psychiatric examination so as to determine whether the plea of guilty had
been made by a man who was ‘present’ in all senses of the word. A panel of
experts concluded that he was suffering from post-traumatic stress disorder
and that his mental condition at the time did not permit his trial before
the Trial Chamber.!* The Trial Chamber postponed the pre-sentencing
hearing and ordered a second evaluation of the appellant to be submit-
ted in three months’ time.!> A subsequent report concluded that Erde-
movic’s condition had improved such that he was ‘sufficiently able to stand
trial’!® At Nuremberg, the International Military Tribunal rejected sugges-
tions that defendants Rudolf Hess and Julius Streicher were not fit to stand

trial.'”

1 Friman, ‘Rights of Persons), pp. 25561 at p. 262.

12 Gee also Rome Statute, Art. 67(1)(f). 13 Rules of Procedure and Evidence, Rule 135(4).

14 prosecutorv. Erdemovic(Case No.1T-96-22-T), Sentencing Judgment, 29 November 1996, para. 5.
15 prosecutorv. Erdemovic (Case No. IT-96-22-A), Appeal Judgment, 7 October 1997, para. 5.

16 Ibid., para. 8. 17 France et al. v. Goering et al., note 8 above.
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The trial may proceed in the absence of the accused where he or she
disrupts the proceedings. The Statute indicates that the accused must ‘con-
tinue’ to disrupt the trial, indicating that the trouble must be repetitive and
persistent.'® It is, of course, difficult to codify in any detail how judges are to
administer such a power. The problem is a familiar one in domestic justice
systems, and the Court will surely rely on national practices in developing
its own jurisprudence on this point. It must bear in mind, however, that its
case load will be, by its very nature, quite politicised, and that this will
increase the likelihood that defendants mount vigorous, energetic and orig-
inal challenges to the charges. The Court’s definition of ‘disruption’ should
not become a tool to muzzle defendants in such circumstances. This is why
the Statute also specifies that such measures shall be taken only in exceptional
circumstances, after other reasonable alternatives have proved inadequate.
Also, exclusion from the hearing is only allowed for such duration asis strictly
required. The Court must review periodically whether the accused may be
permitted to return to the hearing. Where the accused has been excluded
from the hearing, the Statute requires the Trial Chamber to make provision
for the accused to observe the trial and instruct counsel from outside the
courtroom, through the use of communications technology, if required.

The Statute recognises a right to an interpreter. An accused who does
not understand the proceedings is not ‘present’ at trial. Thus, the right to
an interpreter seems axiomatic. Although the requirement that documents
be translated may be cumbersome, time-consuming and costly, it has been
recognised by the European Court of Human Rights as a corollary of the
right to an interpreter.!® The provision does not require interpretation into
the accused’s mother tongue, or into a language of the accused’s choice.?’ In
an interlocutory ruling, the International Criminal Tribunal for the Former
Yugoslavia denied an accused’s request for a ‘Croatian’ interpreter, given
that there was regular translation of Serbo-Croatian, a sufficiently similar
language.?!

The accused is entitled to defend himself or herself in person. There is at
least two precedents, the case of Jean-Paul Akayesu before the International

18 Rome Statute, Art. 63(2); Rules of Procedure and Evidence, Rule 170.

19" Luedicke, Belkacem and Kocv. Germany, Series A, No. 29, 28 November 1978, para. 48; Kamasinski
v. Federal Republic of Germany, Series A, No. 168, 19 December 1989, para. 74.

20 Guesdon v. France (No. 219/1986), UN Doc. A/44/40, p. 222, paras. 10.2 and 10.3.

2L Prosecutor v. Delalic et al. (Case No. IT-96-21-T), Order on Zdravko Mucic’s Oral Request for
Croatian Interpretation, 23 June 1997.
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Criminal Tribunal for Rwanda, who fired his counsel after being convicted
and acted on his own at the sentencing phase of his trial, and that of Slobodan
MiloSevi¢. According to the Strasbourg jurisprudence, the accused may be
required to be assisted by a lawyer under certain circumstances, where this
may affect the fairness of the trial.?? Furthermore, a defendant who acts
without legal assistance may be held responsible for a lack of due diligence in
the proceedings, and may not always be able to rely on claims of inexperience,
although he or she is entitled to some degree of indulgence.* In rare cases of
a stubborn defendant who refuses all assistance by counsel, the Court might
opt to appoint an amicus curiae (literally, ‘friend of the court’) in order to
ensure that justice is not offended.?*

Although the accused is entitled to choice of counsel, this right cannot be
unlimited. The ad hoc tribunals have adopted a rule requiring that counsel
be either admitted to the practice of law in a State or be a university professor
of law.? The Rules of Procedure and Evidence of the International Criminal
Court are somewhat different, and focus on substance rather than form,
requiring that ‘counsel for the defence shall have established competence in
international or criminal law and procedure, as well as the necessary rele-
vant experience, whether as judge, prosecutor, advocate or in other similar
capacity, in criminal proceedings’ Defence counsel must also have ‘an excel-
lent knowledge of and be fluent in at least one of the working languages of
the Court’?® The European Commission on Human Rights has dismissed
claims alleging a violation of the right to counsel on the basis of failure to
respect professional ethics,”” where counsel was also a defence witness,?
and even for a refusal to wear a gown.?’ But it is unclear who is to evalu-
ate whether in fact counsel meet these requirements. Moreover, there is a
potential conflict between these rather rigorous requirements in the Rules
and Article 67(1)(d) of the Statute itself, which recognises the defendant’s

22 Croissant v. Germany, Series A, No. 237-B, 25 September 1992; Philis v. Greece (App. No.
16598/90), (1990) 66 DR 260.

23 Melin v. France, Series A, No. 261-A, 22 June 1993, para. 25.

24 Rules of Procedure and Evidence, Rule 103. However, Rule 103 seems to limit the role of amici
curiae to the submission of observations rather than an active participation in proceedings.

25 ‘Rules of Procedure and Evidence), UN Doc. IT/32, Rule 44.

26 Rules of Procedure and Evidence, Rule 22.

27 Ensslin, Baader and Raspe v. Federal Republic of Germany (App. Nos. 7572/76, 7586/76 and
7587/76), (1978) 14 DR 64.

28 Kv. Denmark (App. No. 19524/92), unreported.

2 X and Y v. Federal Republic of Germany (App. Nos. 5217/71 and 5367/72), (1972) 42 Coll. 139.
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right ‘to conduct the defence in person or through legal assistance of the
accused’s choosing.

In the International Covenant on Civil and Political Rights, the right
to funded counsel for indigent defendants is subject to the requirement
that this be in cases ‘where the interests of justice so require}*® a provision
that is echoed in Article 67 of the Rome Statute. Arguably, this will be the
situation in all cases before the International Criminal Court. Probably for
this reason, the International Law Commission removed the ‘interests of
justice’ condition in its draft statute,’' only to have it introduced again by
the Preparatory Committee.’> Administration of the system of legal aid to
indigent defendants is the responsibility of the Registrar.’

The trial is to begin with the accused being read all charges previously
confirmed by the Pre-Trial Chamber. The Trial Chamber is to satisfy itself
that the accused understands the nature of the charges. The accused will be
asked to plead guilty or not guilty.** The practice of the ad hoc tribunals has
shown that it is not at all unusual for an accused to offer to plead guilty.’
This may be motivated by a number of factors, including a genuine feeling of
remorse and contrition in the more sincere cases, and a hope that admission
of guilt when conviction seems certain may result in a reduced sentence and
better treatment in the more cynical cases. There were difficulties in circum-
scribing the rules applicable to guilty pleas because of differing philosophical
approaches to the matter in the main judicial systems of national law. Under
common law, a guilty plea is often the norm, obtained from an accused in
exchange for commitments from the prosecutor as to the severity of the
sentence and the nature of the charges. Under continental law, confession
of guilt is viewed with deep suspicion and courts are expected to rule on
guilt and innocence based on the evidence, irrespective of such a plea. But,
on a practical level, the differences may not be so great, although there are

30 International Covenant on Civil and Political Rights, (1966) 999 UNTS 171, Art. 14(3)(d).

31 ‘Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2 May—22
July 1994’, UN Doc. A/49/10, p. 116. See also ‘Code of Crimes Against the Peace and Security of
Mankind, UN Doc. A/51/332, Art. 11(e).

32 ‘Decisions Taken by the Preparatory Committee at Its Session Held 4 to 15 August 1997, UN
Doc. A/AC.249/1997/L.8/Rev.1.

33 Rules of Procedure and Evidence, Rule 21. 34 Rome Statute, Art. 64(8)(a).

35 Prosecutor v. Erdemovic (Case No. IT-96-22-S), Sentencing Judgment, 5 March 1998, (1998)
37 ILM 1182; Prosecutor v. Kambanda (Case No. ICTR-97-23-S), Judgment and Sentence, 4
September 1998, (1998) 37 ILM 1411; Prosecutorv. Serushago (Case No. ICTR-98-39-S), Sentence,
2 February 1999; Prosecutor v. Jelesic (Case No. IT-95-10-T), Judgment, 14 December 1999;
Prosecutor v. Ruggiu (Case No. ICTR-97-32-1), Judgment and Sentence, 1 June 2000.
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many misconceptions on both sides about the other system’s approach to
admissions of guilt. At common law, undertakings by the prosecutor do
not bind the judge, who must be satisfied that there is sufficient evidence
and that there is no charade or fraud on the court. But erroneous notions
by some European lawyers about common law procedure resulted in the
addition of a totally superfluous provision, Article 65(5), to reassure them
that plea negotiations could not bind the Court. In continental systems,
an admission of guilt will be a compelling factor and will almost certainly
simplify the process.*® Thus, it is not correct to say that continental judges
are indifferent to admissions of guilt and that this does not accelerate the
trial.

Under the Rome Statute, a ‘healthy balance’ has been struck between the
two approaches.’” When an accused makes an admission of guilt, the Trial
Chamber is to ensure that he or she understands its nature and consequences,
that the admission has been made voluntarily after sufficient consultation
with counsel, and that it is supported by the facts of the case.’® If the Trial
Chamber is not satisfied that these conditions have been met, it deems the
admission not to have been made and orders that the trial proceed. It may
even order that the trial take place before another Trial Chamber. Alterna-
tively, the Trial Chamber may consider that ‘a more complete presentation
of the facts of the case is required in the interests of justice, in particular the
interests of the victims), and request additional evidence to be adduced.

Evidence

Unlike the common law system, with its complex and technical rules of
evidence, the Statute follows the tradition of international criminal tribunals
by allowing the admission of all relevant and necessary evidence.*® Probably
the biggest surprise here, for lawyers trained in common law systems, is that

36 Behrens, ‘Investigation, Trial and Appeal’, pp. 123—4.

37 Silvia A. Fernandez de Gurmendi, ‘International Criminal Law Procedures), in Lee, The Interna-
tional Criminal Court, pp. 217-27 at p. 223.

38 Rome Statute, Art. 65(1).

3 Two recent volumes fill a gap in the literature, providing general overviews on the issue of
evidence before international criminal tribunals, including the International Criminal Court:
Richard May and Marieka Wierda, International Criminal Evidence, Ardsley, NY: Transna-
tional Publishers, 2002; Rodney Dixon and Karim Khan, Archbold International Practice,
Procedure and Evidence of International Criminal Courts, Hampshire: Sweet & Maxwell,
2002.
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there is no general rule excluding hearsay or indirect evidence,*’ although
it seems likely that in ruling on the admissibility of such evidence the Court
will be guided by ‘hearsay exceptions generally recognized by some national
legal systems, as well as the truthfulness, voluntariness and trustworthiness
of the evidence, as appropriate’*! As Helen Brady has explained, ‘[d]ebates
in the Ad Hoc Committee and the Preparatory Committee revealed a deep
chasm between the civil law and the common law traditions on the scope and
nature of the ICC’s rules of evidence. However, a compromise was finally
attained [that] is a delicate combination of civil and common-law concepts
of fair trial and due process.’*

To be admissible, evidence must be relevant and necessary.** This general
rule is similar to a provision in the Rules of Procedure and Evidence adopted
by the International Criminal Tribunal for the Former Yugoslavia.** Inter-
preting the provision, the Tribunal has considered whether or not to read
into the text a requirement of reliability. National practice on this point
varies considerably. The Trial Chamber described reliability as ‘the invisi-
ble golden thread which runs through all the components of admissibility’,
but stopped short of adding it as a requirement to the extent that it was not
specifically set out in the provision.*’ Thus, points out Helen Brady, although
Article 69 does not actually refer to reliability as a condition of admissibility
of evidence, it would seem that reliability is an implicit component of rele-
vance and probative value. ‘Any assessment of relevance and probative value
must involve some consideration of the reliability of the evidence — it must
be prima facie credible. Evidence which does not have sufficient indicia of
reliability cannot be said to be either relevant or probative to the issues to
be decided.”¢

The defence has the right to examine witnesses on the same basis
as the Prosecutor.”’ This does not explicitly provide for a full right to

40 See Prosecutor v. Tadic (Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, (1997) 36

ILM 908, 112 ILR 1, para. 555.

Prosecutor v. Tadic (Case No. IT-94-1-T), Decision on Defence Motion on Hearsay, 5 August

1996, paras. 7-19.

Helen Brady, ‘The System of Evidence in the Statute of the International Criminal Court), in Flavia

Lattanzi and William A. Schabas, eds., Essays on the Rome Statute of the ICC, Rome: Editrice il

Sirente, 2000, pp. 279-302 at p. 286.

Rome Statute, Art. 69(3).

44 Rules of Procedure and Evidence’, UN Doc. IT/32, Rule 89(C).

45 Prosecutor v. Delalic et al. (Case No. IT-98-21-T), Decision on the Admissibility of Exhibit 155,
19 January 1998, para. 32.

46 Brady, “The System of Evidence), p. 290. 47 Rome Statute, Art. 67(1)(e).
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cross-examination, as it is understood in the common law. Under conti-
nental or Romano-Germanic legal systems, questions may be posed by the
judge at the request of counsel. At trial, the presiding judge may issue direc-
tions as to the conduct of the proceedings,*® failing which the Prosecutor
and the defence are to agree on the order and the manner in which evidence
is to be presented.*” Witnesses are questioned by the party that presents
them, followed by questioning by the other party and by the Court. The
defence has the right to be the last to examine a witness.”® The defence is
also the last to make closing arguments.>!

There are limits to the right to examine witnesses. The formal provisions
governing the testimony of victims of sexual crimes is an example. The
Statute authorises the Court to allow the presentation of evidence by elec-
tronic or other special means.’?> Some questions are out of bounds: the Rules
of Procedure and Evidence state that evidence of the prior or subsequent
sexual conduct of a victim or witness is not to be admitted.>® It may also dis-
allow questions because they are abusive or repetitive. What is important is
that the parties, prosecution and defence, be treated equally and that the trial
be fundamentally fair. The Statute also allows the Court to recognise witness
privileges. The Preparatory Commission agreed to confirm, in draft Rule 73,
a principle already recognised by the International Criminal Tribunal for the
Former Yugoslavia, by which the International Committee of the Red Cross
has a right to non-disclosure of evidence obtained by a former employee in
the course of official duties. The Tribunal relied on customary international
law in reaching its decision.>* Witnesses may also refuse to make statements
that might tend to incriminate a spouse, child or parent.>

Nothing in the Statute provides for compellability of witnesses, for exam-
ple by issuance of subpoenae or similar orders to appear before the Court.
Witnesses are to appear voluntarily. Once a person is before the Court,
however, then Article 71 gives the Court a degree of control over the
recalcitrant witness, and allows for the imposition of a fine.’® Testimony
given by witnesses must be accompanied by an undertaking: ‘T solemnly
declare that I will speak the truth, the whole truth and nothing but the

48 Ibid., Art. 64(8)(b). 49 Rules of Procedure and Evidence, Rule 140(1).

%0 Ibid., Rule 140(2). ! Ibid., Rule 141. 32 Rome Statute, Art. 68(2).

33 Rules of Procedure and Evidence, Rule 71.

54 Prosecutorv. Simic et al. (Case No. IT-95-9-PT), Decision on the Prosecution Motion Under Rule
73 for a Ruling Concerning the Testimony of a Witness, 27 July 1999.

55 Rules of Procedure and Evidence, Rule 75. %6 Ibid., Rules 65 and 171(1).
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truth.”> Witnesses must testify before the Court in person, subject to the
possibility of testimony being delivered by electronic or other special means
in order to protect victims, witnesses or an accused. Such measures should
particularly be considered in the case of victims of sexual violence or chil-
dren.’® There is one witness who can never be compelled to testify, however:
the defendant. The right to silence provision in the Statute is based on the
International Covenant on Civil and Political Rights, but goes considerably
further. The Covenant says that an accused has the right ‘[n]ot to be com-
pelled to testify against himself or to confess guilt’.>® The Statute removes the
qualification ‘against himself’, and adds an additional norm that is not at all
implicit in the Covenant, namely, that the silence of an accused cannot be a
consideration in the determination of guilt or innocence. The text clarifies
the fact that an accused may refuse to testify altogether, and not merely to
testify when the evidence is ‘against himself’. The provision reflects concerns
with encroachments upon the right to silence in some national justice sys-
tems. Specifically, English common law has always prevented any adverse
inference being drawn from an accused’s failure to testify.®°

While the accused cannot be compelled to ‘testify, he or she may make
an unsworn oral or written statement in his or her defence.®! This is a prac-
tice recognised under many criminal codes throughout the world. In fact,
continental European jurists are ‘astonished’ that it could be otherwise, as
in their jurisdictions the accused is never sworn.®* Under common law sys-
tems, an unsworn statement would in principle be inadmissible as evidence.
The ‘unsworn statement’ seems to present itself as an exception to the gen-
eral rule requiring that testimony be accompanied by an undertaking as to
truthfulness.®

Evidence obtained in violation of the Statute or in a manner contrary to
internationally recognised human rights shall be inadmissible if it ‘casts
substantial doubt on the reliability of the evidence’ or if its admission
‘would be antithetical to and would seriously damage the integrity of the
proceedings’®* In the case of the former, it hardly seems necessary to make

57 Rome Statute, Art. 69(1); Rules of Procedure and Evidence, Rule 66(1).

58 Rome Statute, Art. 68(2).

9 International Covenant on Civil and Political Rights, (1966) 999 UNTS 171, Art. 14(3)(g).

But, in recent years, legislation adopted within the United Kingdom now allows prosecutors to
propose such conclusions: Criminal Justice and Public Order Act 1994, s. 4(3).

61 Rome Statute, Art. 67(1)(h).

Jean Pradel, Droit pénal comparé, Paris: Dalloz, 1995, p. 449, n. 1.

63 Rome Statute, Art. 69(1). 4 Ibid., Art. 69(7).
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a special rule dealing with unreliable evidence, as it should not be admitted
in any case.

A distinct regime operates in the case of what is known as ‘national
security information’.®® In national legal systems, special rules apply for the
production of evidence deemed to raise major concerns of State security.*
In some countries, the evidence is allowed but subject to a mechanism
that protects its confidential nature. In others, it is prohibited altogether.
Although generalisations are always hazardous, it is probably fair to say that
the heart of litigation on this subject under domestic legal systems concerns
attempts by the defence to have access to information in the possession of
State authorities. Prosecutors are less likely to find themselves in such an
antagonistic relationship with State authorities.

The drafters of the Rome Statute began with much the same orienta-
tion. Thus, the initial concerns in this area, which first arose in the Ad
Hoc Committee of the General Assembly in 1995 and continued during
the work of the Preparatory Committee in 1996 and 1997, were directed
to denying access by the defence to confidential information in the pos-
session of the Prosecutor and, ordinarily, subject to disclosure as part of
the preparation for a fair trial.” A decision by the Appeals Chamber of
the International Criminal Tribunal for the Former Yugoslavia in October
1997% seems to have redirected the attention of the drafters, who realised
that, given the nature of the crimes to be tried by the Court, the heart of
the problem was likely to lie with conflict between the Prosecutor and State
authorities.

The provision that ultimately resulted, Article 72, is lengthy and con-
fusing. Its complexity is exacerbated by the fact that much of its language
was concocted during the Rome Conference itself, and did not benefit from
the years of reflection provided by the Preparatory Committee process. The
final version differs substantially from the various models considered during
the Preparatory Committee phase. As a result, language is employed whose
consequences are uncertain. Donald K. Piragoff, one of the experts involved

85 Ibid., Art. 72.

66 Prosecutor v. Blaskic (CaseNo. IT-95-14-AR108bis), Objection to the Issue of Subpoenae Duces
Tecum, 29 October 1997, (1998) 110 ILR 677, paras. 109, 124—6 and 141-6.

7 Donald K. Piragoff, ‘Protection of National Security Information} in Lee, The International
Criminal Court, pp. 270-94 at p. 274.

8 Prosecutor v. Blaskic (Case No. IT-95-14-AR108bis), Objection to the Issue of Subpoenae Duces
Tecum, 29 October 1997, (1998) 110 ILR 677.
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in its drafting, speaking of ‘the ambiguities of some of the provisions,* has
certainly understated the matter. Basically, Article 72 leaves determination
of whether or not matters affect national security to the State itself. The
provision would seem to make things rather straightforward for a State that
wishes to stonewall the Court. Where a State refuses a request for informa-
tion in its possession, the Court may not order production.” It can only refer
the non-compliance of the State concerned to the Assembly of States Parties
or the Security Council although it can also draw ‘evidentiary inferences’.
In order to convict, the Court must be convinced of the guilt of the
accused beyond reasonable doubt.”! The words are more familiar to lawyers
from common law systems than they are to those from Romano-Germanic
systems, which generally require guilt to be proven to a degree that satisfies
the intime conviction of the trier of fact. The European Commission and
Court of Human Rights have no clear pronouncement on which standard
is preferable in light of human rights norms.”> An amendment specifying
the ‘reasonable doubt’ standard of proof was defeated during the drafting
of Article 14 of the International Covenant on Civil and Political Rights.”
However, the Human Rights Committee has been less circumspect, clari-
fying that the prosecution must establish proof of guilt beyond reasonable
doubt.” The International Military Tribunal at Nuremberg applied the stan-
dard of reasonable doubt, stating explicitly in its judgment that Schacht and
von Papen were to be acquitted because of failure to meet that burden of
proof.” As for the ad hoctribunals, they seem to have had no difficulty with
the issue, and there are frequent statements in their initial judgments to the
effect that the reasonable doubt standard applies.”® The Rules of Procedure
and Evidence, adopted by the judges, specify: ‘A finding of guilt may be
reached only when a majority of the Trial Chamber is satisfied that guilt

%9 Piragoff, ‘Protection of National Security Information’, p. 294. See also Rodney Dixon and Helen
Duffy, ‘Article 72’, in Otto Triffterer, ed., Commentary on the Rome Statute of the International
Criminal Court: Observers’ Notes, Article by Article, Baden-Baden: Nomos, 1999, pp. 937-46.

70 Rome Statute, Art. 72(7)(a). 71 Ibid., Art. 66(3).

72 Austriav. Italy, (1962) 9 Yearbook 740 at 784.

73 UN Doc. E/CN.4/365; UN Doc. E/CN.4/SR.156.

74 ‘General Comment 13/21’, UN Doc. A/39/40, pp. 1437, para. 7.

7> Franceetal.v. Goeringetal., (1946) 22 IMT 203. 13 ILR 203, 41 American Journal of International
Law 172.

76 See the numerous references to the reasonable doubt standard in, for example, Prosecutor v.
Tadic (Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997; Prosecutor v. Akayesu (Case
No. ICTR-96-4-T), Judgment, 2 September 1998; Prosecutorv. Delalic et al. (Case No. IT-96-21-
T), Judgment, 16 November 1998.
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has been proved beyond reasonable doubt.”’ In the Celebici case, the Trial
Chamber said that ‘the Prosecution is bound in law to prove the case alleged
against the accused beyond a reasonable doubt. At the conclusion of the case
the accused is entitled to the benefit of the doubt as to whether the offence
has been proved.””®

Common law judges have devoted considerable effort to defining the
notion of reasonable doubt, generally in an attempt to provide clear instruc-
tions for lay jurors. This is surely less important for experienced judges such
as those likely to be elected to the Court. In Delalic, the Trial Chamber of
the ICTY adopted a common-law definition:

A reasonable doubt is a doubt which the particular jury entertain in the
circumstances. Jurymen themselves set the standard of what is reasonable in
the circumstances. It is that ability which is attributed to them which is one
of the virtues of our mode of trial: to their task of deciding facts they bring
to bear their experience and judgment.”

But the Court’s judges are not lay jurors, and the reference of the Tribunal
in Celebici is puzzling. Simply put, ‘reasonable doubt’ means a doubt that
is founded in reason. It does not mean ‘any doubt), ‘beyond a shadow of a
doubt, ‘absolute certainty’ or ‘moral certainty’®” Nor, on the other end of
the scale, does it imply ‘an actual substantive doubt’ or ‘such doubt as would
give rise to a grave uncertainty’?!

Judgment of the Trial Chamber must be reached by a majority of the
three judges present, although the Statute encourages unanimity.3? This is
similar to the situation before the ad hoc tribunals. The ad hoc tribunals
have established a tradition of dissent, with both majority and minority
penning lengthy reasons. The Statute requires the Trial Chamber to deliver
written reasons containing ‘a full and reasoned statement’ of its findings
on the evidence and conclusions. Of course, all judges of the Court’s Trial
Chamber assigned to a case must be present at all stages of the trial and
during the deliberations. The Statute allows the Presidency to appoint an
alternate judge who can be present in order to replace a member who is
unable to continue attending.

77 Rules of Procedure and Evidence, UN Doc. IT/32, Rule 87(A).

78 Prosecutorv. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, para. 601.
7 Ibid., para. 600; citing Green v. R. (1972) 46 ALJR 545.

80 Victorv. Nebraska, 127 L. Ed. 2d 583 (1994).

81 Cagev. Louisiana, 498 US 39 (1990); Sullivan v. Louisiana, 113 S. Ct. 2078 (1993).

82 Rome Statute, Art. 74.
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Sentencing procedure

Upon determination of guilt, the Trial Chamber is to establish the ‘appropri-
ate sentence’ in a distinct phase of the trial.3} In so doing, the Statute instructs
the Trial Chamber to consider the evidence presented and submissions made
during the trial that are relevant to the sentence. Mitigating and aggravating
factors relating to the commission of the crime itself, such as the individual
role of the offender in the treatment of the victims, will form part of the evi-
dence germane to guilt or innocence and thus will appear as part of the record
of the trial. There is a strong presumption in favour of a distinct sentencing
hearing following conviction. Though not mandatory, it must be held upon
the request of either the Prosecutor or the accused, and, failing application
from either party, the Court may decide to hold such a hearing.®* The ad hoc
tribunals held separate sentencing hearings and issued distinct sentencing
decisions in their initial cases, although this was not mandated either by
their statutes or their rules.® Later, the rules of the two ad hoc tribunals
were amended in order to eliminate any suggestion of a separate sentencing
phase. In the Celebici judgment, rendered in November 1998, those accused
who were found guilty were sentenced immediately; before rendering
its verdict, the Tribunal held a special hearing on sentencing matters.%
Failure to hold a separate sentencing hearing after conviction may put
the accused at a real disadvantage during the trial. He or she may be in a
position to submit relevant evidence in mitigation of sentence, for example
concerning the individual’s specific role in the crimes vis-a-vis accomplices,
or efforts by the offender to reduce the suffiering of the victim. The only way

83 Ibid., Art. 76; Rules of Procedure and Evidence, Rule 143.

84 Before the international and the United States military tribunals, there appears to have been no
practice of holding distinct hearings to address matters concerning the sanction, once guilt had
been established, although the British military tribunals seem to have followed this procedure
in some cases: United Kingdom v. Eck et al. (‘Peleus Trial’), (1947) 1 LRTWC 1, 13; United
Kingdom v. Grumfelt (‘Scuttled U-Boats Case’), (1947) 1 LRTWC 55, 65; United Kingdom v.
Kramer et al. (‘Belsen Trial’), (1947) 2 LRTWC 1, 122-5. See William A. Schabas, ‘Sentencing and
the International Tribunals: For a Human Rights Approach’, (1997) 7 Duke Journal of Comparative
and International Law 461.

Prosecutorv. Tadic (Case No. IT-94-1-S), Sentencing Judgment, 14 July 1997; Prosecutorv. Akayesu
(Case No.ICTR-96-4-T), Sentencing Judgment, 2 October 1998. The original Rule 100 (‘Rules of
Procedure and Evidence’, UN Doc. IT/32), entitled ‘Pre-sentencing procedure’, stated: ‘If a Trial
Chamber finds the accused guilty of a crime, the Prosecutor and the defence may submit any
relevant information that may assist the Trial Chamber in determining an appropriate sentence.’
The Tribunal later amended Rule 100, eliminating this text. Sentencing is now governed by Rule
98ter, which applies to the judgment on the merits of the case.

86 prosecutorv. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, para. 83.
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to introduce such evidence may be for the accused to renounce the right to
silence and the protection against self-incrimination. Providing the accused
with the right to a post-conviction sentencing hearing, where new evidence
and submissions may be presented, thus enhances the right to silence of the
accused at trial. From the Prosecutor’s standpoint, there are also advantages
toasentencing hearing. Aggravating evidence, such as proof of bad character
or prior convictions, might well be deemed inadmissible at trial, yet it would
possibly pass the relevance test once guilt had been established and the only
remaining issue is the determination of a fit penalty.

The purpose of the sentencing hearing is to provide for the submission of
additional evidence or submissions relevant to the sentence. The ad hoc tri-
bunals have considered such relevant information to include psychiatric and
psychological reports, as well as testimony by the convicted person. In the
Erdemovic case, a commission of three experts was designated, two named
by the Tribunal, a third from a list submitted by the defence.®” The Erde-
movic sentencing court also heard character witnesses, two of whom were
granted protective measures by the Trial Chamber.®® Erdemovic testified in
the course of his own sentencing hearing. In Tadic, the Trial Chamber con-
sidered oral and written reports, including ‘victim impact’ statements. The
Trial Chamber insisted that ‘it will receive only reports, written statements
and oral statements which provide relevant information that may assist the
Trial Chamber in determining an appropriate sentence and that it will reject

any material relating to the guilt or innocence of Dusko Tadic’®

Appeal and revision

Judgments of the Trial Chambers of the International Criminal Court are
subject to appeal. The Prosecutor may appeal an acquittal on grounds of
procedural error, error of fact or error of law. There was difficulty with this
provision at the Rome Conference, because some common law jurisdictions
prohibit any prosecution appeal of an acquittal.”® The defendant may appeal
a conviction on grounds of procedural error, error of fact, error of law or

87 Prosecutorv. Erdemovic (Case No. IT-96-22-T), Sentencing Judgment, 29 November 1996.

88 prosecutor v. Erdemovic (Case No. IT-96-22-T), Order for Protective Measures for Witness X,
18 October 1996.

89 Prosecutorv. Tadic (Case No. IT-94-1-T), Scheduling Order, 27 May 1997; and Prosecutorv. Tadic
(Case No. IT-94-1-T), Scheduling Order, 12 June 1997.

9% Helen Brady and Mark Jennings, ‘Appeal and Revision’, in Lee, The International Criminal Court,
pp. 294-304.
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‘[a]ny other ground that affects the fairness or reliability of the proceed-
ings or decision’. The Prosecutor is also entitled to appeal a conviction on
behalf of the defendant.”! Sentences may be appealed by both Prosecutor
and convicted person ‘on the ground of disproportion between the crime
and the sentence’. If, during an appeal against sentence, the Court considers
there are grounds to set aside a conviction, it may intervene to quash the
judgment. Similarly, it may also intervene on sentence during an appeal
taken against the conviction only.

In addition to final judgments of the Trial Chamber on questions of
guilt or innocence, and on the sentence, appeals regarding specific or inter-
locutory issues that are decided in the course of prosecution are allowed
in certain cases.”? Appeal is also permitted regarding decisions dealing with
admissibility and jurisdiction, those granting or denying release of a person
being investigated or prosecuted, certain decisions of the Pre-Trial Chamber,
and any ruling ‘that would significantly affect the fair and expeditious con-
duct of the proceedings or the outcome of the trial. An example of such an
appeal, drawn from the case law of the International Criminal Tribunal for
the Former Yugoslavia, is the jurisdictional appeal raised by Dusko Tadic.
It resulted in a seminal ruling of the Appeals Chamber issued prior to the
beginning of the trial itself that pronounced on such matters as the legality
of the creation of the Tribunal by decision of the Security Council and the
scope of its subject-matter jurisdiction, especially with respect to war crimes
committed in non-international armed conflict.”

During an appeal of a conviction or sentence, the execution of the deci-
sion or sentence is suspended, although the convicted person should remain
in custody. Given the conviction, it can no longer be said that the person
benefits from the presumption of innocence and as a result the same enti-
tlement to provisional release does not exist. However, if an appellant is
detained during the appeal and if the full sentence is served during that
time, he or she must be released. In the event of acquittal, an accused is
normally to be released immediately, although the Prosecution may apply
to the Trial Chamber for an order imposing continued detention pending its
appeal of the verdict. Interlocutory appeals are potentially disruptive of the
normal course of trial, and afford the defence an opportunity to generate

91 Rome Statute, Art. 81. 92 Ibid., Art. 82.
93 Prosecutorv. Tadic (Case No. IT-94-1-AR72), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, (1997) 105 ILR 453, (1997) 35 ILM 32.
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considerable delays in the proceedings. For that reason, such appeals do not
normally suspend the ordinary trial proceedings.

Where the Appeals Chamber grants the appeal on a point of law or fact
that materially influenced the decision, or because of unfairness at the trial
proceedings affecting the reliability of the decision or sentence, it may reverse
or amend the decision or sentence, or order a new trial before a different
Trial Chamber. It may vary a sentence if it finds it is ‘disproportionate to the
crime’. In a defence appeal, the Appeals Chamber cannot modify a decision to
the detriment of the convicted person, for example by increasing a sentence
beyond that imposed at trial or by adding convictions under additional
counts. It is possible for the Appeals Chamber to remand a factual issue
back to the original Trial Chamber. The Appeals Chamber can also call
evidence itself in order to determine an issue.”

Like the judgment and sentence, an appeal is settled by a majority of
the judges. Members of the Appeals Chamber may register their dissent,
and if the experience of the ad hoc tribunals is any guide, dissenting judg-
ments will be frequent and they will be long. Some delegations at the Rome
Conference believed that appeal decisions should be unanimous. But, here
again, the practice of the ad hoc tribunals provided a compelling model.
Delegates pointed to the Erdemovic decision of the Appeals Chamber of the
International Criminal Tribunal for the Former Yugoslavia, where the court
split three to two.”> But it was the dissenting judgments penned by Judges
Cassese and Stephen that ultimately prevailed, because their conclusions
were incorporated into the Rome Statute.

It is also possible to seek revision of a conviction or sentence. Revision
involves intervention at the appellate level that does not call into question
findings of the Trial Chamber. It is based on the discovery of new evidence,
the discovery that decisive evidence at trial was false, forged or falsified, or
a realisation that a judge of the Trial Chamber participating in the trial was
guilty of serious misconduct or breach of duty sufficient to justify removal
from the bench.”® When it grants review, the Trial Chamber may reconvene
the original Trial Chamber, constitute a new Trial Chamber or dispose of
the matter itself.

%4 On standards to be used in admitting new evidence upon appeal, see Barayagwiza v. Prosecu-
tor (Case No. ICTR-97-19-AR72), Decision, 3 November 1999. The ICTR Appeals Chamber’s
standard seems to be extraordinarily broad.

95 prosecutorv. Erdemovic (Case No. IT-96-22-A), Appeal Judgment, 7 October 1997.

9% Rome Statute, Art. 84.
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The Statute is silent on the subject of reconsideration of decisions of the
Appeal Chamber. But there should be a remedy if it is established that the
Appeals Chamber was in error on a point of law or fact, or if the proceedings
were unfair. Nor is there any reason to deny review if a judge who sits on the
Appeals Chamber is subsequently found guilty of misconduct, in the same
way as for the Trial Chamber. But, in the absence of a specific provision, the
Appeals Chamber would have to craft its own remedy in the exercise of its
inherent powers.

In the event of discovery of a miscarriage of justice as a result of new facts
where a person has already suffered punishment, that person is entitled to
compensation, unless he or she was responsible for the non-disclosure of
the fact or facts in question.”” The applicable procedure for compensation
in such circumstances is set out in the Rules of Procedure and Evidence.”®

97 Ibid., Art. 85. 98 Rules of Procedure and Evidence, Rules 173-175.



Punishment and the rights of victims

Criminal law, in all domestic systems, culminates in a penalty phase. This
is what principally distinguishes it from other forms of judicial and quasi-
judicial accountability, be they traditional mechanisms like civil lawsuits
or innovative contemporary experiments like truth commissions. And the
International Criminal Court is no different. According to the Rome Statute,
the basic penalty to be imposed by the Court is one of imprisonment, up to
and including life imprisonment in extreme cases. Reflecting developments
in international human rights law, the Court excludes any possibility of
capital punishment, despite the seriousness of the offences that it will judge.

Most domestic criminal codes set out a precise and detailed range of
sentencing options. Often, each specific offence is accompanied by the
applicable penalty, including references to maximum and minimum terms.
Whether international justice should follow this pattern has been debated
for decades, dating back to the sessions of the International Law Commission
in the 1950s. The final result in the Rome Statute, however, is a few laconic
provisions establishing the maximum available sentence and, by and large,
leaving determination in specific cases to the judges. This constitutes, inci-
dentally, a rather dramatic exception to the general policy of the drafters
of the Statute and the Rules, which was to define and delimit judicial dis-
cretion as much as possible. In determining the appropriate sentence, the
judges have been given a very free hand.!

The reference point for the drafting of the Statute was usually ‘customary
international law’, with particular attention to the case law of the ad hoc
tribunals. To that extent, much of the exercise was one of codification. But,
in the area of punishment, it seems appropriate to speak of progressive

! See Claus Kress, ‘Investigation, Trial and Appeal in the International Criminal Court Statute
(Parts V, VI, VIII), (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 126;
Rolf E. Fife, ‘Penalties’, in Roy Lee, ed., The International Criminal Court: The Making of the Rome
Statute, The Hague: Kluwer Law International, 1999, pp. 319—44; Faiza P. King and Anne-Marie
La Rosa, ‘Penalties under the ICC Statute’, in Flavia Lattanzi and William A. Schabas, eds., Essays
on the Rome Statute of the ICC, Rome: Editrice il Sirente, 2000, pp. 311-38.
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development rather than mere codification. After all, in the first great experi-
ment in international justice, at Nuremberg and Tokyo, the maximum avail-
able penalty was death. In the late 1940s, capital punishment was imposed
with unhesitating enthusiasm. There is in fact some old precedent for the
notion thatinternational law has recognised the death penalty asa maximum
sentence in the case of war crimes.? As for the ad hoc tribunals for the former
Yugoslavia and Rwanda, they are entitled to impose life imprisonment, but
without any statutory qualification as to the appropriate circumstances. In
several cases, the Rwanda Tribunal has sentenced offenders to life terms,
noting that had the offenders been judged in the corresponding domestic
courts, the sentence would have been one of death.?> The Rome Statute allows
for a maximum sentence of life imprisonment, but subjects this to a limita-
tion, namely, that it be ‘justified by the extreme gravity of the crime and the
individual circumstances of the convicted person’* It constitutes, therefore,
from the standpoint of public international law, the most advanced and
progressive text on the subject of sentencing.

The great Italian penal reformer of the eighteenth century, Cesare
Beccaria, said that ‘punishment should not be harsh, but must be inevitable’>
According to the International Criminal Tribunal for the Former Yugoslavia:

It is the infallibility of punishment, rather than the severity of the sanction,
which is the tool for retribution, stigmatisation and deterrence. This is par-
ticularly the case for the International Tribunal; penalties are made more
onerous by its international stature, moral authority and impact upon world
public opinion, and this punitive effect must be borne in mind when assessing
the suitable length of sentence.®

Yet the Rome Statute has virtually nothing to say about the purposes of
sentencing, as if this question is so obvious as to require no comment or

direction. The only real reference is in the preamble, which declares that

[N}

On sentencing for international crimes, see William A. Schabas, ‘War Crimes, Crimes Against
Humanity and the Death Penalty’, (1997) 60 Albany Law Journal 736; William A. Schabas, ‘Inter-
national Sentencing: From Leipzig (1923) to Arusha (1996)’, in M. Cherif Bassiouni, International
Criminal Law, 2nd edn, New York: Transnational Publishers, 1999, pp. 171-93.

Prosecutorv. Serushago (Case No. ICTR-98-39-S), Sentence, 2 February 1999, para. 17; Prosecutor
v. Kayishema and Ruzindana (Case No. ICTR-95-1-T), Judgment, 21 May 1999, para. 6.

4 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 77(1).

Cited in Prosecutorv. Furundzija (Case No. IT-95-17/1-T), Judgment, 10 December 1998, (1999)
38 ILM 317, para. 290.

6 TIbid.
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putting an end to impunity for serious international crimes will ‘contribute
to the prevention of such crimes’” But recognising that the Court has a
deterrent effect is not entirely the same as the suggestion that sentencing
policy as such is a genuine deterrent.

There has been some comment from the ad hoc tribunals on the purposes
of international sentencing. In the Tadic sentence, Judge McDonald said
that ‘retribution and deterrence serve as a primary purposes of sentence’?
According to the International Criminal Tribunal for Rwanda:

It is clear that the penalties imposed on accused persons found guilty by the
Tribunal must be directed, on the one hand, at retribution of the said accused,
who must see their crimes punished, and over and above that, on the other
hand, at deterrence, namely to dissuade for good, others who may be tempted
in the future to perpetrate such atrocities by showing them that the interna-
tional community shall not tolerate the serious violations of international

humanitarian law and human rights.’

Some pronouncements have taken a broader approach. In one sentencing
decision, the International Criminal Tribunal for the Former Yugoslavia said

that the purposes of criminal law sanctions ‘include such aims as just pun-

ishment, deterrence, incapacitation of the dangerous and rehabilitation’!”

In another, it noted that retribution was ‘an inheritance of the primitive
theory of revenge’, adding that it was at cross-purposes with the stated goal
of international justice which is reconciliation:

A consideration of retribution as the only factor in sentencing is likely to
be counter-productive and disruptive of the entire purpose of the Security
Council, which is the restoration and maintenance of peace in the territory
of the former Yugoslavia. Retributive punishment by itself does not bring

justice.!!

7 Tuiloma Neroni Slade and Roger S. Clark, ‘Preamble and Final Clauses’, in Lee, The International

Criminal Court, pp. 421-50 at p. 427.

Prosecutorv. Tadic (Case No. IT-94-1-S), Sentencing Judgment, 14 July 1997, (1999) 112 ILR 286.

See also Prosecutorv. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, (1999)

38 ILM 57, para. 1235; Prosecutor v. Erdemovic (Case No. IT-96-22-T), Sentencing Judgment,

29 November 1996, para. 64; Prosecutor v. Kupreskic et al. (Case No. IT-96-16-T), Judgment, 14

January 2000, para. 838.

Prosecutor v. Rutaganda (Case No. ICTR-96-3), Judgment and Sentence, 6 December 1999.

See also Prosecutor v. Serushago (Case No. ICTR-98-39-S), Sentence, 2 February 1999,

para. 20.

10" prosecutor v. Tadic (Case No. IT-94-1-T), Sentencing Judgment, 14 July 1997, para. 61. See
also Prosecutor v. Erdemovic (Case No. IT-96-22-T), Sentencing Judgment, 29 November 1996,
paras. 58 and 60.

' prosecutor v. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, para. 1231.
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The debate about capital punishment threatened to undo the Rome Con-
ference. Unlike many other difficult issues, which had been widely debated
and, in some cases, resolved during the Preparatory Committee sessions, the
question of the death penalty had been studiously avoided throughout the
pre-Rome process. At the December 1997 session of the Preparatory Com-
mittee, Norwegian diplomat Rolf Einer Fife, who directed the negotiations
on sentencing, simply refused to entertain debate on the matter, saying this
would be addressed at Rome. Capital punishment might not have been such
an issue were it not for sharp debates that took place in another forum, the
United Nations Commission on Human Rights. Beginning in 1997, pro-
gressive States had pushed through resolutions on abolition of the death
penalty. A particularly difficult exchange took place in March and April
1998 and, although the abolitionists won the day, it appears that a handful
of retentionist States decided that they would counterattack.'?

The campaign was led by a persistent group of Arab and Islamic States,
together with English-speaking Caribbean States, and a few others such
as Singapore, Rwanda, Ethiopia and Nigeria. The Rome negotiations were
a perfect occasion for them to attempt to promote their position, because
adoption of the Statute would require consensus. A small but well-organised
minority searching for a degree of recognition of the legitimacy of capital
punishment was in a position to extort concessions, and to an extent they
were successful. Desperate to resolve the issue and ensure support for the
draft Statute as a whole, the majority of delegates agreed to include a new
Article stating that the penalty provisions in the Statute are without prejudice

3

to domestic criminal law sanctions,'? as well as to authorise a declaration by

the President at the conclusion of the Conference pandering to the sensitivity
of the death penalty States on the issue.'* Nevertheless, the exclusion of

12 CHR Res. 1998/8. See Ilias Bantekas and Peter Hodgkinson, ‘Capital Punishment at the United
Nations: Recent Developments’, (2000) 11 Criminal Law Forum 23.

13 Rome Statute, Art. 80.

‘The debate at this Conference on the issue of which penalties should be applied by the Court has
shown that there is no international consensus on the inclusion or non-inclusion of the death
penalty. However, in accordance with the principles of complementarity between the Court and
national jurisdictions, national justice systems have the primary responsibility for investigating,
prosecuting and punishing individuals, in accordance with their national laws, for crimes falling
under the jurisdiction of the International Criminal Court. In this regard, the Court would
clearly not be able to affect national policies in this field. It should be noted that not including
the death penalty in the Statute would not in any way have a legal bearing on national legislations
and practices with regard to the death penalty. Nor shall it be considered as influencing, in the
development of customary international law or in any other way, the legality of penalties imposed
by national systems for serious crimes.”
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the death penalty from the Rome Statute can be nothing but an important
benchmarkin an unquestionable trend towards universal abolition of capital

punishment.'

Available penalties

The basic sentencing provision in the Rome Statute declares that the Court
may impose imprisonment ‘for a specified number of years, which may not
exceed a maximum of 30 years}'® and that it may impose ‘[a] term of life
imprisonment when justified by the extreme gravity of the crime and the
individual circumstances of the convicted person’!” But there were widely
varying views about life imprisonment at Rome. States favourable to the
death penalty argued that life imprisonment was too timid a penalty, of
course, and they used the lever of capital punishment in order to obtain as
harsh a provision as possible for custodial sentences. Several European and
Latin American States, on the other hand, were in principle opposed to life
imprisonment, and at any event to its imposition without the possibility of
parole or conditional release at some future date. In the debate, many States
called life imprisonment a cruel, inhuman and degrading form of punish-
ment, prohibited by international human rights norms.!® The compromise
was to allow life imprisonment, but with the proviso of mandatory parole
review after a certain period of time, as well as the qualification that life
imprisonment be imposed only ‘when justified by the extreme gravity of
the crime and the individual circumstances of the convicted person’ As a
final gesture of respect for the feelings of the more liberal States, the report
of the Working Group contained a footnote stating that ‘[sJome delegations
expressed concerns about an explicit reference to life imprisonment’.!” The
curious reference to ‘extreme gravity of the crime’ may seem out of place,
since the Court is designed to try nothing but crimes of extreme gravity
and, moreover, the most heinous offenders.?’ It must be viewed as a signal

15 ‘Question of the Death Penalty, CHR Res. 1999/61, preamble. See William A. Schabas, The
Abolition of the Death Penalty in International Law, 3rd edn, Cambridge: Cambridge University
Press, 2002.

16 Rome Statute, Art. 77(1)(a). 7 Ibid., Art. 77(1)(b).

18 Dirk Van Zyl Smit, ‘Life Imprisonment as the Ultimate Penalty in International Law: A Human
Rights Perspective’, (1998) 9 Criminal Law Forum 1.

19 Ibid., p. 2, n. 2.

20 During drafting of the Rules of Procedure and Evidence, Spain proposed that life imprisonment
be imposed only if one or more aggravating circumstance had been established and if there was a
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from the Rome Conference favourable to clemency in sentencing practice.
The Rules declare that ‘extreme gravity and the individual circumstances’
are to be assessed with reference to ‘the existence of one or more aggravating
circumstances’?!

The Court is empowered to authorise release after part of the sentence has
been served. But this is not strictly speaking conditional release or parole,
in the sense this has in most national legal systems, because the decision to
free the prisoner is final and irreversible. Article 110 authorises the Court
to reduce the sentence if it finds that one or more of the following factors
are present: the early and continuing willingness of the person to coop-
erate with the Court in its investigations and prosecutions; the voluntary
assistance of the person in enabling the enforcement of the judgments and
orders of the Court in other cases, and in particular providing assistance
in locating assets subject to orders of fine, forfeiture or reparation which
may be used for the benefit of victims; and other factors establishing a clear
and significant change of circumstances sufficient to justify the reduction of
sentence.

The Rome Statute also enables the Court to impose a fine, but only ‘[i]n
addition to imprisonment’,?? and ‘forfeiture of proceeds, property and assets
derived directly or indirectly from that crime, without prejudice to the rights
of bona fide third parties’?* There had been proposals to include forfeiture
of ‘instrumentalities’ of crime as well as proceeds, but they were dropped. In
the context of war crimes, ‘instrumentalities’ might include aircraft carriers
and similar hardware, and this possibility seemed just a bit too awesome for
any consensus to be reached!

In determining the sentence, the Court is to consider such mitigating and
aggravating factors as the gravity of the crime and the individual circum-
stances of the offender.?* The Statute also declares, in Article 27, that official
capacity shall not, ‘in and of itself, constitute a ground for reduction of sen-
tence’. In reality, the fact that a convicted person held a senior government
position will usually be an aggravating factor, as is confirmed by a number of

total absence of mitigating factors: ‘Proposal Submitted by Spain on the Rules of Procedure and
Evidence Relating to Part 7 of the Rome Statute of the International Criminal Court (Penalties)’,
UN Doc. PCNICC/1999/WGRPE (7)/DP.2, p. 2, para. 7.

21 Rules of Procedure and Evidence, UN Doc. PCNICC/2000/INF/3/Add.3, Rule 145(3).

22 Rome Statute, Art. 77(2)(a); Rules of Procedure and Evidence, Rule 146.

23 Rome Statute, Art. 77(2)(b); Rules of Procedure and Evidence, Rules 147 and 218.

24 Rome Statute, Art. 78(1).
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sentencing rulings of the ad hoc tribunals.”® When a superior is being prose-
cuted on the basis of command responsibility, the level of culpability is closer
to negligence than real intent and premeditation, and the Court will presum-
ably temper justice with clemency. But ‘calculated dereliction of an essential
duty cannot operate as a factor in mitigation of criminal responsibility’.?®
In the past, international criminal law instruments dismissed the defence of
superior orders, but said the fact a person was acting under orders ought to
be a mitigating factor in imposing sentence.?’ Although the Rome Statute
is silent on this point, the Rules suggest that most if not all unsuccessful
defences, to the extent the grounds invoked have any resonance, will encour-
age a degree of mitigation.® The post-World War II tribunals recognised
a wide range of mitigating factors, including superior orders, age, position
in the military hierarchy, suffering of the victims, efforts by the criminal to
reduce suffering, and duress.”” The Rules of Procedure and Evidence adopted
by the Preparatory Commission list a range of mitigating and aggravating
factors, including damage caused, harm caused to victims and their families,
the nature of the unlawful behaviour and the means employed to execute
the crime, the degree of participation, the degree of intent, the age, educa-
tion and social and economic condition of the convicted person, conduct

after the act, efforts to compensate victims, prior convictions for similar

crimes, abuse of power and particular cruelty in commission of the crime.*

The relevance of motive in terms of the actual elements of the crimes
remains somewhat controversial. But in the area of sentencing, there can

25 Prosecutor v. Serushago (Case No. ICTR-98-39-S), Sentencing, 2 February 1999, para. 28; Pros-
ecutor v. Kambanda (Case No. ICTR-97-23-S), Judgment and Sentence, 4 September 1998,
paras. 44 and 60.viii; Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September
1998, (1998) 37 ILM 1399, para. 36.ii; Prosecutorv. Delalic et al. (Case No.I1T-96-21-T), Judgment,
16 November 1998, para. 1220; Prosecutorv. Kayishema and Ruzindana (Case No. ICTR-95-1-T),
Judgment, 21 May 1999, para. 15; Prosecutorv. Rutaganda (Case No. ICTR-96-3), Judgment and
Sentence, 6 December 1999; Prosecutorv. Blaskic (Case No. IT-95-14), Judgment, 3 March 2000,
para. 788.

26 prosecutorv. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, para. 1250.

27 Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis,
and Establishing the Charter of the International Military Tribunal (IMT), Annex, (1951) 82
UNTS 279, Art. 8; Statute of the International Criminal Tribunal for the Former Yugoslavia, UN
Doc. S/RES/827, Annex, Art. 7(4). See Prosecutorv. Erdemovic (Case No. IT-96-22-T), Sentencing
Judgment, 29 November 1996, paras. 21, 54 and 89-91; Prosecutor v. Delalic et al. (Case No. IT-
96-21-T), Judgment, 16 November 1998, n. 1091.

28 Rules of Procedure and Evidence, Rule 145(2)(a)(i).

29 William A. Schabas, ‘Sentencing and the International Tribunals: For a Human Rights Approach’,
(1997) 7 Duke Journal of Comparative and International Law 461.

30 Rules of Procedure and Evidence, Rule 145(1)(c) and (2).
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be no doubt that it is germane. According to the International Criminal
Tribunal for the Former Yugoslavia:

where the accused is found to have committed the offence charged with cold,
calculated premeditation, suggestive of revenge against the individual victim
or group to which the victim belongs, such circumstances necessitate the
imposition of aggravated punishment. On the other hand, if the accused is
found to have committed the offence charged reluctantly and under the influ-
ence of group pressure and, in addition, demonstrated compassion towards
the victim or the group to which the victim belongs, these are certainly mit-
igating factors which the Trial Chamber will take into consideration in the

determination of the appropriate sentence.’!

In imposing sentence of imprisonment, the International Criminal Court
is to ‘deduct the time, if any, previously spent in detention in accordance
with an order of the Court. The Court may deduct any time otherwise
spent in detention in connection with conduct underlying the crime.”*?
This seems only fair, although it was opposed by some delegations at the
Rome Conference.

When sentence is pronounced for more than one offence, the Court must
specify the sentence for each offence as well as a total period of imprison-
ment. The total period cannot be less than the highest individual sentence
pronounced, nor may it exceed the total set out in Article 77(1)(b), that is,
life imprisonment or a fixed term of thirty years. In effect, the Statute leaves
to the judges of the Court the criteria to be applied in the imposition of
multiple sentences. It imposes a ceiling, and from a practical standpoint in
cases of the most serious crimes there will be little discretion to exercise,
because individual offences will deserve the maximum available sentence.

Enforcement

The Court will have no prison, and must rely upon States parties for the
enforcement of sentences of imprisonment.** States are to volunteer their
services, indicating their own willingness to allow convicted prisoners to

31 prosecutorv. Delalic et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, para. 1235.

32 Rome Statute, Art. 78(2).

33 Antonio Marchesi, “The Enforcement of Sentences of the International Criminal Court), in Flavia
Lattanzi and William A. Schabas, eds., Essays on the Rome Statute of the ICC, Rome: Editrice il
Sirente, 2000, pp. 427—46.
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serve the sentence within their own prison institutions. The Statute explicitly
refers to ‘the principle that States Parties should share the responsibility
for enforcing sentences of imprisonment, in accordance with principles of
equitable distribution’?* Failing an offer from a State party, the host State —
the Netherlands — is saddled with this responsibility. A somewhat similar
mechanism exists for the ad hoc tribunals.*

After sentencing an offender, the Court will designate the State where the
term is to be served,’® and it may change this determination at any time.’” In
choosing a State of detention, the Court must take into account the views of
the sentenced person, his or her nationality, and ‘widely accepted interna-
tional treaty standards governing the treatment of prisoners’. Furthermore,
conditions of detention must be neither more nor less favourable than those
available to prisoners convicted of similar offences in the State where the
sentence is being enforced.’® There can obviously be no question of sending
a prisoner to a State with prison conditions that do not meet international
standards. However, the reference to ‘international treaty standards’ isin fact
rather vague, and would seem to exclude application of the rigorous and
quite precise Standard Minimum Rules for the Treatment of Prisoners,* as
these are not a treaty but only a ‘soft law’ resolution of the UN Economic
and Social Council.

The Court’s sentence is binding upon the State of enforcement, and the
latter is without any discretion whatsoever to modify it.** The Court is
required to review a sentence after two-thirds of the term have been served
or, in the case of life imprisonment, after twenty-five years.*! In deciding
whether to shorten the term of imprisonment at this stage, the Courtis to take
into account the prisoner’s willingness to cooperate with the Court, his or her
assistance in enforcing an order of the Court such as in locating assets subject
to fine, forfeiture or reparation, and any other factors ‘establishing a clear
and significant change of circumstances sufficient to justify the reduction of

sentence’*?

34 Rome Statute, Art. 103(3)(a); Rules of Procedure and Evidence, Rule 201. See Trevor Pascal
Chimimba, ‘Establishing an Enforcement Regime’, in Lee, The International Criminal Court,
pp. 343-56 at pp. 348-50.

35 David Tolbert, ‘The International Tribunal for the Former Yugoslavia and the Enforcement of
Sentences’, (1998) 11 Leiden Journal of International Law 655.

3 Rome Statute, Art. 103(1)(a). 7 Ibid., Art. 104. 38 Ibid., Art. 106(2).

3 ECOSOC Res. 663C (XXIV); as amended, ECOSOC Res. 2076 (LXII). See Chimimba, ‘Estab-
lishing an Enforcement Regime’, p. 353.

40 Rome Statute, Art. 105.  #! Ibid., Art. 110(3).

42 Ibid., Art. 110(4)(c); Rules of Procedure and Evidence, Rules 223—224.
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When sentence is completed, if the prisoner is not a national of the State
where the penalty is being enforced, he or she may be transferred to a State
‘obliged to receive him or her’, or to any other State that agrees.*> It may well
happen thatsuch an individual is wanted elsewhere for criminal prosecution.
The Statute bars prosecution for the same crimes, of course, according to
the ne bis in idem principle.** But, where extradition is sought for other
crimes, States may extradite a prisoner after release pursuant to their own
laws and treaties. In this respect, however, the Statute imposes a rule of
‘specialty’ similar to that in effect in most bilateral extradition matters. The
State where the sentence is served cannot prosecute or extradite for a crime
committed prior to delivery of the prisoner for service of sentence, unless this
has been authorised by the Court.** Thus, a prisoner could be prosecuted
for a crime committed while serving the sentence, such as escaping lawful
custody or assault on a prison guard.*®

Victims of crimes and their concerns

The preamble to the Statute recognises that ‘during this century millions
of children, women and men have been victims of unimaginable atrocities
that deeply shock the conscience of humanity’. While this affirmation is
unchallengeable, there were widely varying views about the role of victims
in the international criminal process itself. As in many other aspects of
the procedure of the Court, different justice systems take very different
approaches to the participation of victims. Some recognise an active role
for victims, who may initiate criminal trials or intervene in them, and even
obtain judgments that effect compensation or indemnification in a civil
sense as well as criminal conviction and sentence. Other systems are more
cautious about the role of victims, fearful that this may distort the social goals
of criminal justice and also uncomfortable with an unbalanced procedure in
which the accused confronts two adversaries, the prosecutor and the victim,

43 Rome Statute, Art. 107(1). 4 Thid., Art. 20(2).

45 Ibid., Art. 108. The principle of complementarity would appear to impose, but indirectly, a
rule of specialty on the Tribunal itself. It probably should not be able to prosecute for a
crime for which surrender was not sought. But the International Criminal Tribunal for the
Former Yugoslavia has not considered itself bound by a rule of specialty: Prosecutor v. Kovacevic
(Case No. IT-97-24-AR73), Decision Stating Reasons for Appeals Chamber’s Order of 29 May
1998, 2 July 1998, para. 37.

46 Escape is dealt with in Art. 111.
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instead of one.*”” Nevertheless, the debate took place in the context of a
growing emphasis on the importance of victims in international human
rights law*® and in international humanitarian law.*’ Furthermore, there
is an important trend in criminal justice towards what is called ‘restorative
justice’, an approach that is victim-oriented.

Victim-related issues are addressed in various provisions of the Statute.
To further emphasise this matter, the Preparatory Commission drafted a
‘general principle’ as part of the Rules:

A Chamber in making any direction or order, and other organs of the Court
in performing their functions under the Statute or the Rules, shall take into
account the needs of all victims and witnesses in accordance with Article 68,
in particular children, elderly persons, persons with disabilities and victims
of sexual or gender violence.>

From the standpoint of procedure, victims may participate in the activ-
ity of the International Criminal Court in a number of ways.”! First, they
may intervene before the Pre-Trial Chamber when the Prosecutor is seeking
authorisation to proceed with an investigation at his or her own initiative.>?
Presumably, victims will tend to support the Prosecutor. To this extent, the
right to participate is not too far removed from the situation of the partie
civile (literally, ‘civil party), a private complainant) in Romano-Germanic
legal systems, who may attempt to initiate prosecution. In a more general
sense, victims may also participate in the course of challenges to jurisdiction
or admissibility, even in cases that have been initiated by States parties or by
the Security Council.”® Victims may, however, also find themselves at cross-
purposes with the Prosecutor, when he or she decides not to proceed because
there are ‘substantial reasons to believe that an investigation would not serve

47 Christopher Muttukumaru, ‘Reparation to Victims) in Lee, The International Criminal Court,
pp. 262-70 at pp. 263—4.

48 ‘Basic Principles and Guidelines on the Right to Reparation for Victims of [Gross] Violations

of Human Rights and International Humanitarian Law’, UN Doc. E/CN.4/1997/104. See also

‘Declaration on Basic Principles of Justice for Victims of Crimes and Abuse of Power, GA Res.

40/34, Annex.

Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-

Personnel Mines and on Their Destruction 1997, (1997) 36 ILM 1507 (the ‘Ottawa Treaty’),

Art. 6(3).

Rules of Procedure and Evidence, Rule 86.

See generally David Donat-Cattin, ‘The Role of Victims in ICC Proceedings’, in Lattanzi and

Schabas, Essays on the Rome Statute, pp. 251-78.

52 Rome Statute, Art. 15(3). 53 Ibid., Art. 19(3).

49

50
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the interests of justice’. The Prosecutor is required to take into account ‘the
gravity of the crime and the interests of victims’ in making such a deter-
mination.’* The presence of victims before the Pre-Trial Chamber should
ensure that the Prosecutor does this in a genuine manner.

Even if victims do not participate actively in the trial process, as parties or
interveners, their presence is virtually indispensable as witnesses. Here there
are a number of particular concerns, such as protection of witnesses from
reprisals, and ensuring that the investigation and trial themselves do not
constitute further victimisation of those who have already suffered terribly.
At the investigation stage, the Prosecutor is required to ‘respect the interests
and personal circumstances of victims and witnesses, including age, gender
as defined in Article 7, paragraph 3, and health, and take into account the
nature of the crime, in particular where it involves sexual violence, gender
violence or violence against children’> The Prosecutor is also entitled to
withhold disclosure of evidence if this may lead to the ‘grave endangerment’
of awitness or his or her family.”® Finally, the Pre-Trial Chamber is to ensure
‘the protection and privacy of victims and witnesses’.>’

Similar responsibilities are imposed upon the Trial Chamber.® Specifi-
cally, it is to take ‘appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses”. The
Court is to have regard to all relevant factors, including age, gender, health,
and the nature of the crime, ‘in particular, but not limited to, where the crime
involves sexual or gender violence or violence against children’> With this
in mind, the Court may derogate from the principle of public hearings.*
It may hold proceedings in camera, or permit evidence to be presented ‘by
electronic means’ Presumably, this refers to testimony where the witness
testifies by video and cannot see the alleged perpetrator, a practice that is
widely used in national justice systems involving children. The views of
the victim or witness are to be canvassed by the Court in making such a
determination.®!

Victims are entitled to intervene at the trial stage, when their ‘personal
interests’ are affected. The ‘views and concerns’ of witnesses may be pre-
sented at any stage of the proceedings, but in a manner which is not prejudi-
cial to or inconsistent with the rights of the accused and a fair and impartial

5 Ibid., Art. 53(1)(c). See also ibid., Art. 53(2)(c). 55 Ibid., Art. 54(1)(b).

36 Ibid., Art. 68(5). 57 Ibid., Art. 57(3)(c); see also ibid., Art. 57(3)(e).

8 Marylandv. Craig, 497 US 836 (1990); Rome Statute, Art. 64(6)(e).

9 Ibid., Art. 68(1). 0 Ibid., Art. 68(2). See also ibid., Art. 69(1). o1 Ihid., Art. 68(2).
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trial. It appears that victims may be represented by counsel in the presenta-
tion of their ‘views and concerns’®? Special rules exist when an accused enters
a guilty plea. In such cases, the Trial Chamber is empowered to require the
production of additional evidence where it considers ‘that a more complete
presentation of the facts of the case is required in the interests of justice,
in particular the interests of the victims’®® This seems to be aimed at situ-
ations where a ‘deal’ is struck between Prosecutor and defence and where
sentencing may not fully take into account the rights and interests of victims.

The Rome Statute allows the Court to address the issue of reparations
to victims, establishing general principles for ‘restitution, compensation
and rehabilitation’®* The Court is empowered to ‘determine the scope and
extent of any damage, loss and injury to, or in respect of, victims’, acting on
its own initiative in cases where there is no specific request from the victims
themselves.®> The purpose of this ‘determination’, it appears, is to enable
enforcement of the rights of victims before national courts. According to
Christopher Muttukumaru, Court rulings concerning reparations ‘must be
sufficiently practicable, clear and precise to be capable of enforcement in
the courts of, or by the other relevant national authorities of, the States
Parties’®® More specifically, the Court may ‘make an order directly against a
convicted person’ specifying reparations, although it may not make an order
against a State as such.®” To some extent the Court can control enforcement
of the order, but only if there are resources in the trust fund for victims.®® It
may also, in this context, request States to proceed with seizure of proceeds,
property and assets, with a view to forfeiture and ultimate restitution.*’
States are required to give effect to such forfeiture orders.”

Two distinct institutions are contemplated by the Statute with a view
to enhancing the role and the rights of victims. A Victims and Witnesses
Unit is to be established by the Registrar.”! Its responsibilities include the
provision of protective measures and security arrangements, counselling

62 Ibid., Art. 68(3).  © Ibid., Art. 65(4)(a).

64 Christopher Muttukumaru, ‘Reparation to Victims), in Lattanzi and Schabas, Essays on the Rome
Statute, pp. 303-10.

65 Rome Statute, Art. 75(1). See also Rules of Procedure and Evidence, Rules 94-99. The idea that

the Court could act on its own initiative was very controversial. Those favouring this argued that

victims in underdeveloped parts of the world were unlikely to be in a position to exercise the

right on their own.

Christopher Muttukumaru, ‘Reparation to Victims), in Lee, The International Ciminal Court,

pp. 262-70 at p. 267.

Ibid., pp. 267-9. 8 Rome Statute, Art. 75(2).  © Ibid., Arts 75(4) and 93(1) (k).

70 Ibid., Art. 109. 71 See particularly Rules of Procedure and Evidence, Rules 16-19.

66
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and other appropriate assistance for witnesses, victims who appear before
the Court and others who are at risk on account of testimony given by such
witnesses. The Unit is to include staff ‘with expertise in trauma, including
trauma related to crimes of sexual violence’”? The drafters did not, however,
specifically provide for the creation of other units, such as a unit responsible
for legal assistance to defendants.

The Rome Statute also provides for creation of a Trust Fund which will
hold fines and assets, and dispose of them. The Trust Fund is to be used ‘“for
the benefit of victims of crimes within the jurisdiction of the Court, and of the
families of such victims’”* The Trust Fund was established by decision of the
Assembly of States Parties at its first session in September 2002. The Trust
Fund is managed by a five-person Board of Directors who serve in a voluntary
capacity.”* There were far more ambitious proposals for compensation of
victims, but these fell by the wayside during the negotiations. The concept of
international compensation is seductive, but it is not without many practical
obstacles. Experience of the ad hoc tribunals suggests that by and large most
defendants succeed in claiming indigence. For example, they are almost
invariably represented by tribunal-funded counsel after making perfunctory
demonstrations that they are without means to pay for their own defence.
The irony is that these are the very people who are widely believed to have
looted the countries where they once ruled. It may simply be unrealistic to
expect the new Court to be able to locate and seize substantial assets of its
prisoners.

72 Rome Statute, Art. 43(6). See also ibid., Art. 68(4). 73 Ibid., Art. 79.

74 ‘Establishment of a Fund for the Benefit of Victims of Crimes Within the Jurisdiction of the
Court, and of the Families of Such Victims’, ICC-ASP/1/Res.6; ‘Procedure for the Nomination
and Election of Members of the Board of Directors of the Trust Fund for the Benefit of Victims’,
ICC-ASP/1/Res.7.



Structure and administration of the Court

The seat of the Court is The Hague,' but it may sit elsewhere if it consid-
ers this desirable. The Netherlands was the only State to offer its services,
despite rumours that circulated before and during the Diplomatic Confer-
ence about Rome, Lyon and Nuremberg as possible candidates.> The Hague
is already the seat of the International Court of Justice as well as of the Inter-
national Criminal Tribunal for the Former Yugoslavia and other interna-
tional judicial organisations. Its candidacy must have seemed so unbeatable
to possible competitors that they declined even to throw their hats into the
ring. As part of the preparatory process for coming into force of the Rome
Statute, a ‘headquarters agreement’ was negotiated with the Netherlands.?
The Netherlands has provided a large office building in The Hague, formerly
used by the Dutch postal service, as temporary premises for the Court. A
site for the permanent headquarters of the Court has been identified in
Scheveningen, a suburb of The Hague on the North Sea coast. An architec-
tural competition is being organised by the government of the Netherlands,
and the government has said it expects the permanent home for the Court
to be ready by about 2007.

The International Criminal Court is a new and independent international
organisation. The Court is formally distinct from the United Nations. Nev-
ertheless, the United Nations has played a seminal role in its creation, and
continues to fund the process of establishment of the Court. Its Security
Council has the right to refer cases to the Court. The precise relationship
between the two organisations is to be defined in an agreement that must
also be finalised before the Rome Statute comes into force.*

I Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (hereinafter ‘Rome
Statute’), Art. 3.

2 Frank Jarasch, ‘Establishment, Organization and Financing of the International Criminal Court
(Parts I, IV, XI-XIII)}, (1998) 6 European Journal of Crime, Criminal Law and Criminal Justice 9
at 18-19.

3 Rome Statute, Art. 3(2). 4 Ibid., Art. 2.
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The International Criminal Court is composed of four ‘organs’: the Pres-
idency, the Divisions, the Office of the Prosecutor and the Registry.> There
are three Divisions: the Appeals Division, the Trial Division and the Pre-
Trial Division. The term ‘Division’ rather than ‘Chamber’ was used in order
to resolve a dispute about whether there should be one or several pre-trial
chambers.®

The judges of the Court

The eighteen judges of the court are elected by the Assembly of States Parties,
of whom three make up the Presidency. Any State party may propose one
candidate for the Court in any given election. That candidate need not
be a national of the nominating State but must be a national of a State
party. But there can be only one judge of any given nationality at any one
time. Judges are to be of ‘high moral character, impartiality and integrity’ a
phraseology that is rather typical of international instruments.” They must
also be qualified for appointment to the highest judicial offices in their
respective States,® and are to have an excellent knowledge of and be fluent in
atleast one of the working languages of the Court, namely, English or French.
The Statute allows for an ‘advisory committee’ on nominations.” But this is a
timid affair indeed compared with the thoroughgoing screening procedure
to ensure qualifications that was originally mooted by the United Kingdom,
somewhat along the lines of the procedure in force for appointments to
the European Court of Human Rights. However, many States resented any
attempt to limit their right to designate their own candidates.'

The Statute requires a degree of expertise in the subject matter of the
Court. Here it creates two categories of candidates, those with criminal law
experience and those with international law experience. Specific reference
is made to international humanitarian law and the law of human rights.
During an election there are two lists of candidates, one with the criminal
law profile (‘List A’), the other with the international law profile (‘List B).
A nominee for the Court who meets both requirements may choose the list
on which he or she will appear. At the first election, a minimum of nine and

5 Ibid., Art. 34. 6 Jarasch, ‘Establishment, Organization and Financing), p. 20.
7 Art. 2 of the Statute of the International Court of Justice speaks of ‘a body of independent judges
elected regardless of their nationality from among persons of high moral character’
8 Rome Statute, Art. 36(3). 9 Ibid., Art. 36(4)(c).
10 yarasch, ‘Establishment, Organization and Financing), p. 21.
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a maximum of thirteen judges had to come from the criminal law profile,
and a minimum of five and a maximum of nine from the international law
profile.!! In fact, in the first election, ten judges were drawn from the criminal
law list and eight from the international law list. Subsequent elections are
to be organised so as to maintain the same proportion of judges.

Although no specific percentages are set out, Article 36(8) commits the
States parties to ‘take into account’ the need to ensure representation of the
principal legal systems of the world, equitable geographic representation, ‘a
fair representation of female and male judges’, and legal expertise on specific
issues such as violence against women or children. The wording is a watered-
down version of draft provisions that spoke bluntly of ‘gender balance’.!?
The requirement of fair gender representation reflects concerns that the new
Court might resemble its close relation, the International Court of Justice, a
fifteen-member body to which only one woman has ever been elected in its
entire eighty-year history. The ad hoc tribunals, whose judges are elected by
the Security Council, have shown some modest improvement in this respect.
To their credit, both have elected women to the Presidency of the Tribunals.
But as recently as 2001, in elections for the International Criminal Tribunal
for the Former Yugoslavia, only one of the fourteen judges was female.

The election procedure for judges was adopted by the Assembly of States
Parties at its first meeting, in September 2002."* Successful individual candi-
dates were required to obtain a two-thirds majority of States Parties present,
with an absolute majority of States Parties deemed to constitute a quorum.
In order to obtain an equitable geographic representation, it was agreed that
each State would be required to vote for at least three candidates from the
five voting groups recognised within the United Nations, namely, Africa,
Asia, Eastern Europe, Latin America and the Caribbean and the ‘Western
Europe and other’ group (including, for example, Canada, Australia and
New Zealand). Each State was also required to vote for a minimum of six
candidates from each gender. Each State was given eighteen votes on the first

1 “procedure for the Election of the Judges for the International Criminal Court’, ICC-ASP/1/Res.3,
para. 1.

12 Ibid., p. 21; Medard R. Rwelamira, ‘Composition and Administration of the Court) in Roy
Lee, ed., The International Criminal Court: The Making of the Rome Statute: Issues, Negotiations,
Results, The Hague: Kluwer Law International, 1999, pp. 153-73 at pp. 166-7; Cate Steains,
‘Gender Issues) in Lee, ibid., pp. 357-90 at pp. 376-7.

13 “procedure for the Nomination and Election of Judges, the Prosecutor and Deputy Prosecutors
of the International Criminal Court), ICC-ASP/1/Res.2; ‘Procedure for the Election of the Judges
for the International Criminal Court, ICC-ASP/1/Res.3.
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ballot, with the number reduced on successive ballots so as to correspond
to the number of positions remaining to be filled. The quotas designed to
ensure geographical and gender balance were also reduced accordingly on
successive ballots. After four ballots, the applicable quotas no longer applied,
and States were free to vote for candidates without regard to these issues.

At the first elections, in February 2003, the initial ballot resulted in the
election of only seven of the eighteen judges, six of them women. The rest
of the process took an entire week and some thirty-three additional ballots,
marked by aggressive and often rather unpleasant campaigning. Delegations
had made a range of promises in order to obtain the requisite support
for their own candidates. But when the number of places on the ballot
was reduced to eleven, because of the election of seven judges (including
one man) on the first ballot, many found themselves having made more
promises than they had votes to cast.!* Immediately following the election,
the judges drew straws to establish which of them would serve terms of
three, six and nine years. The judges took office on 11 March 2003. Philippe
Kirsch, who presided over the Rome Conference and the sessions of the
Preparatory Commission, was elected President of the Court. More than
any other individual, his adroit stewardship of the delicate negotiations was
responsible for the successful adoption of the Statute and its entry into force.
The two vice-presidents of the Court are Akua Kuenyehia and Elizabeth Odio
Benito.

The term for each judge is nine years and, with a couple of minor and tran-
sitional exceptions, they are not eligible for re-election.'® This should help
to ensure both genuine and perceived impartiality, because sitting judges
who must campaign with their own governments, as well as others, to be
re-elected, may find it difficult to exercise their functions in a dynamic and
vigorous manner. International judges are an expensive proposition. They
draw high salaries and incur other significant expenses. It seemed unneces-
sary to employ all eighteen on a full-time basis until more is known about the
real workload of the Court. As aresult, at least during the Court’s early stages,
the Statute indicates only the three judges making up the Presidency will
actually serve full-time from the beginning of their mandates. The Assembly
of States Parties has since provided that nine of the eighteen will work full
time.

14 See the list of judges who were elected, in Appendix 6, p. 429 below.
15 Rome Statute, Art. 36(9).
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Judges who are required to serve on a full-time basis at the seat of the
Court are not allowed to engage in any other occupation of a professional
nature. All judges, including those who do not work full-time, are forbidden
from activities ‘likely to interfere with their judicial functions or to affect
confidence in their independence’!® Given these requirements, it would
seem hazardous to allow senior civil servants or diplomats to stand for
election to part-time positions, a practice that is tolerated in the case of
some other international tribunals that sit on a part-time basis.

Annual salaries of the judges are set at €180,000, but initially this will
only be paid to the three who make up the Presidency of the Court. Part-
time judges are entitled to a minimum annual allowance of €20,000, even if
they do not actually sit. It is assumed that this will only supplement income
from other employment; those whose additional income is not significant
are entitled to additional payments so that their total annual remuneration
from all sources is not less than €60,000. Furthermore, part-time judges
will receive a per diem allowance when they are serving.

The Presidency is responsible for the administration of the Court and
a variety of specialised functions set out in the Statute. The Presidency of
the Court is elected by the judges. The President and the First and Second
Vice-Presidents make up the Presidency. The Presidency is to decide upon
the appropriate workload of the other fifteen judges.!” The Presidency may
also propose that the number of judges be increased, where this is considered
necessary and appropriate, although any increase has to be authorised by
the Assembly of States Parties. The ad hoc tribunals began with only six
trial judges, but the number was soon found to be insuffiicient. Initially,
the Yugoslav Tribunal drew upon the five Appeals Chamber judges to assist
with some trial work. Then, the Security Council agreed to add a three-
judge chamber to each of the tribunals. There are at present more than
thirty international judges working full-time on the Rwanda and Yugoslav
Tribunals. It would seem likely, then, that the eighteen judges envisaged in
the Rome Statute will quickly prove to be inadequate if the Court fulfils even
the most modest of expectations.

The Appeals Division is composed of the President and four other judges.
Members of the Appeals Division are to serve their entire nine-year term
in the Division, reflecting widespread dissatisfaction with practice at the
ICTY where judges move from one chamber to another during their terms.

16 Ibid., Art. 40. 17 Ibid., Art. 35.
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The Trial Division and Pre-Trial Division are composed of not less than
six judges. Judges in each of these divisions are to serve for at least three
years within their division. Judges are to be assigned to the various divi-
sions based on their qualifications and experience, and so as to ensure an
appropriate combination of expertise in criminal and international law.!®
The Trial and Pre-Trial Divisions are to contain judges with primarily crim-
inal law experience and, though not stated as such in the Statute, there is
the suggestion that the international law judges will gravitate towards the
Appeals Division. Reading between the lines, the Statute seems to be saying
that the more practically oriented criminal law specialists should focus on
trials, while their more professorial brethren in the international law field
should focus on appeals.

The Appeals Chamber sits as a full bench of the five judges belonging
to the Appeals Division. The Trial Chamber sits in benches of three judges
of the Trial Division. The Pre-Trial Chamber sits as either a three-judge
panel or as a single judge, belonging to the Pre-Trial Division. Judges of the
other Trial and Pre-Trial Division may temporarily be assigned to the other,
although no judge who has participated in the pre-trial phase of a particular
case may sit on the Trial Chamber of the same case.

Judges may be excused from their functions by the Presidency. They may
also be disqualified from sitting in cases in which there can be reasonable
doubts about their impartiality.!® That they cannot sit in matters in which
they have previously been involved at the national level would seem obvious,
but to avoid any doubt this rule is spelled out in the Statute. A Code of
Professional Conduct for defence counsel is to be drafted by the Presidency
of the Court.?

Office of the Prosecutor

The prosecutorial arm of the Courtis a separate and independent organ. The
Office of the Prosecutor is headed by the Prosecutor, who is assisted by one
or more Deputy Prosecutors. The Prosecutor and the Deputy Prosecutors
are required to be of different nationalities.”! Both the Prosecutor and the
Deputy Prosecutors are to be persons ‘of high moral character’ with ‘exten-
sive, practical experience’ in criminal prosecutions. They must be fluent in

18 Ibid., Art. 39(1). 19 Ibid., Art. 41. See Rules of Procedure and Evidence, Rules 23—39.
20 Rules of Procedure and Evidence, Rule 8. 21 Rome Statute, Art. 42.
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at least one of the working languages of the Court. Selection of a Prosecutor
proved to be more difficult than election of the judges of the Court. Early
on, it was agreed that it was highly desirable for this highly sensitive position
to be filled by consensus rather than by a volatile and unpredictable ballot.??
When nominations formally came to an end in late 2002, not a single can-
didate had been proposed. At the resumed first session of the Assembly of
States Parties, in February 2003, it was agreed to reopen the nomination
period, with a view to election of the Prosecutor at the second resumed
session in April of the same year. An informal consensus was reached in
late-March, when Zeid Raad Al Hussein, President of the Assembly of States
Parties, announced the designation of Luis Moreno Ocampo of Argentina.
Ocampo distinguished himself as deputy prosecutor during trials of Argen-
tine military officials who had supported the dictatorship that held power
between 1976 and 1983. Subsequently, he helped found one of the country’s
major human rights non-governmental organisations.

The Prosecutor is elected by secret ballot of an absolute majority of the
Assembly of States Parties. The Deputy Prosecutors must also be elected by
the Assembly of States Parties, but from a list of candidates proposed by
the Prosecutor. The Prosecutor submits a list of three candidates for each
position of Deputy Prosecutor to be filled. The term of both Prosecutor and
Deputy Prosecutors is nine years.

The Prosecutor is to appoint legal experts as advisers on specific issues,
such as sexual and gender violence and violence against children. The Pros-
ecutor is also to hire investigators and other staff members. The same
requirements as for judges, that is, experience with various judicial systems,
geographic representativity and gender balance are to be sought.

The Statute allows persons being investigated or prosecuted to request
the disqualification of the Prosecutor or of a Deputy Prosecutor.

The Registry

The Registry is responsible for the non-judicial aspects of the administration
and servicing of the Court. The principal administrative officer of the Court
is the Registrar, and he or she heads the Registry.”’ The Registrar is elected
by the judges to a five-year term. A jurist from France, Bruno Cathala,

22 ‘Procedure for the nomination and election of judges, the Prosecutor and Deputy Prosecutors

of the International Criminal Court, ICC-ASP/1/Res.2, Art. 29.
23 Rome Statute, Art. 43.
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was chosen in June 2003 as the Court’s first Registrar. If required, the judges
may also elect a Deputy Registrar to a five-year term or to such shorter term
as they may decide.

The Registrar’s staff is to demonstrate experience with various judicial
systems, in addition to geographic representativity and gender balance.

The Statute specifically provides for the use of ‘gratis personnel” offered
by States parties, intergovernmental and non-governmental organisations
to assist with the work of any of the organs of the Court. Gratis personnel

are to be employed only ‘in exceptional circumstances’.**

Ethical matters

Judges, Prosecutor, Deputy Prosecutors, Registrar and Deputy Registrar are
all required to make a solemn undertaking in open court to exercise their
functions impartially and conscientiously.”> Any of them may be removed
from office on grounds of serious misconduct, a serious breach of duties,
or inability to exercise the functions required by the Statute. In the event of
misconduct ofaless serious nature, disciplinary measures may be imposed.*®

Removalis the result of a decision taken by the Assembly of States Parties.?’
Removal of a judge first requires a recommendation to this effect by a two-
thirds majority of the other judges. Then, a two-thirds majority of the States
parties must agree. The Prosecutor is more vulnerable, and can be removed
by a majority of the States parties. The Deputy Prosecutor’s removal must
be recommended by the Prosecutor and then authorised by a majority of
the States parties. The Registrar and Deputy Registrar may be removed by a
majority of the judges.?®

Salaries of the Judges, the Prosecutor and Deputy Prosecutors, and the
Registrar and Deputy Registrar, are set by the Assembly of States Parties and
may not be reduced during their terms of office.”

Defence bar

The Statute and the Rules of Procedure and Evidence establish norms that
apply to defence counsel, including a Code of Professional Conduct for

2 Ibid., Art. 44(4). 2 Ibid., Art. 45. 20 Ibid., Art. 47. %7 Ibid., Art. 46.
28 On removal and related matters, see Rules of Procedure and Evidence, Rules 23—39.
29 Rome Statute, Art. 49.
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Counsel to be adopted by the Assembly of States Parties pursuant to a
proposal from the Registrar, after consultation with the Prosecutor.*® The
Registrar is also assigned certain responsibilities with respect to designa-
tion of defence counsel for indigent accused, and various forms of material
assistance to defense counsel. Proposals during the Preparatory Commis-
sion process to establish a defence counsel unit, similar to the victims and
witnesses unit, were criticised on the ground that there was no basis in the
Statute for such an initiative.

The matter has been taken up by non-governmental organisations,
including associations of defence lawyers and national law societies. In June
2002, the founding meeting of the International Criminal Bar was held in
Montreal, Canada. The International Criminal Bar intends to seek recog-
nition from the Assembly of States Parties and the Registrar of the Court
as an independent representative body of counsel or legal associations, in
accordance with Rule 20(3) of the Rules of Procedure and Evidence. The
Bureau of the Assembly of States Parties has appointed a representative,
Hans Bevers of the Netherlands, to act as a focal point on the establishment
of an international criminal bar.

Languages

The Court has two working languages, English and French, although it may
designate other working languages on a case-by-case basis.>! Judges, the
Prosecutor, the Registrar and their deputies, as well as defence counsel, are
all required to have fluency in at least one of these languages.’? The Court has
six official languages: Arabic, Chinese, English, French, Russian and Spanish.
Judgments of the Court, as well as other decisions ‘resolving fundamental
issues before the Court) are to be published in the official languages.’
The requirement is consistent with United Nations practice, but may prove
cumbersome in the case of judgments running into several hundreds of
pages, as has been the custom at the ad hoc tribunals. Although the ad hoc
tribunals have only two official languages, as a general rule they have proven
to be unable to issue judgments in both languages simultaneously.>

30 Rules of Procedure and Evidence, Rule 8.

31 Rome Statute, Art. 50(2); Rules of Procedure and Evidence, Rule 41.

32 Rome Statute, Art. 50. 33 Rules of Procedure and Evidence, Rules 40 and 43.

34 The first major judgment of the International Criminal Tribunal for the Former Yugoslavia, the
Tadic jurisdictional decision, was initially issued in English only, prompting a harsh declaration
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Assembly of States Parties

The Assembly of States Parties is responsible for a wide range of adminis-
trative matters, including providing the officers of the Court with general
guidelines, adoption of the budget, increases in the number of judges, and
similar matters. The Assembly is also the forum for adoption of amend-
ments to the Statute. To some extent, it was also charged with completing the
unfinished work of the Rome Conference, adopting the Elements of Crimes,
the Rules of Procedure and Evidence, and other instruments necessary for
the operation of the Court. These instruments were initially prepared by the
Preparatory Commission, in accordance with instruction in the Final Act,
but subject to formal adoption by the Assembly.

Each State Party has one representative in the Assembly of States Parties.*
Signatories of the Final Act can be observers in the Assembly. This ‘generous’
approach prevailed over those who wanted to confine attendance in the
Assembly to signatories of the Statute itself.*® The Assembly is authorised
to establish a Bureau as well as subsidiary bodies.”” Both the Bureau and
the Assembly are to meet once a year, although they can be convened more
frequently if necessary.

The first Assembly of States Parties convened in New York city, at the
United Nations headquarters, on 3 September 2002. Prince Zeid Raad Zeid
Al-Hussein of Jordan was elected president, with Allieu Ibrahim Kanu of
Sierra Leone and Felipe Paolillo of Uruguay as vice-presidents.

Funding

One of the unpleasant consequences of the fact that the Court is not a
United Nations body is that it is responsible for its own funding. The Statute
allows the Court to take money based on contributions assessed upon States
parties, following the basic scale already in use in the United Nations, a
calculation that considers population and relative wealth.’® In addition,
the Court may take any funds provided by the United Nations. Specific

by French-Canadian judge Jules Deschénes. Many months later, a French version of the judgment
became available. Less fequently, judgments have been issued in French first with an English-
language version following weeks or months later.

35 Rome Statute, Art. 112(1). 36 Jarasch, ‘Establishment, Organization and Financing), p. 23.

37°S. Rama Rao, ‘Financing of the Court, Assembly of States Parties and the Preparatory Commis-
sion, in Lee, The International Criminal Court, pp. 399-420.

38 Rome Statute, Art. 117.
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mention is made of expenses that may be incurred in the case of Security
Council referrals, for which it seems only natural that the United Nations
must be responsible.” The wording suggests this form of mixed financing,
but tilts towards the idea that United Nations contributions are to be based
principally upon cases involving Security Council referral. Proposals that
the Court should be funded strictly by the United Nations were resisted,
principally by the three biggest contributors to the United Nations budget,
the United States, Germany and Japan.*? At its first session, in September
2002, the Assembly of States Parties decided that for the first financial period
of the Court, the budget would to be met by assessments levied upon States
parties in accordance with the applicable scales of assessment within the
United Nations.*!

In addition, the Court is entitled to receive and use any voluntary con-
tributions from governments, international organisations, individuals, cor-
porations and other entities.*? The practice of receiving voluntary contri-
butions is already well entrenched within the United Nations and other
international organisations, and many important programmes would be
eliminated without this source of financing. Some important functions of
the ad hoctribunals have only been fulfilled as a result of voluntary contribu-
tions. At its first session, in September 2002, the Assembly of States Parties
made a formal request to governments, international organisations, indi-
viduals, corporations and other entities making voluntary contributions to
declare that these ‘are not intended to affect the independence of the Court’
Furthermore, it assigned the Registrar the responsibility to assure himself
or herself that this condition was respected.*’

The actual budget of the Court is determined by the Assembly of States
Parties. Atits first session, in September 2002, the Assembly adopted abudget
of approximately €30 million.** This was based upon an assumption that,
in its first year of operation, the Court would have no detainees or pending
proceedings. It was estimated that the Court would employ approximately

¥ Ibid., Art. 115.

40 Jarasch, ‘Establishment, Organization and Financing}, p. 23. See also Rao, ‘Financing of the Court’.

41 Scales of assessments for the apportionment of the expenses of the International Criminal Court),
ICC-ASP/1/Res.14. See Rolf Einar Fife, ‘The Draft Budget of the First Financial Period of the
Court), (2002) 25 Fordham International Law Journal 606.

42 Rome Statute, Art. 116.

43 ‘Relevant Criteria for Voluntary Contributions to the International Criminal Court, ICC-

ASP/1/Res.11

Detailed projections are set out in the report of the Assembly of States Parties. See ICC-ASP/1/3,

pp. 253-317.

vy

44
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200 persons in its first full year of operation. A twelve-member Committee
on Budget and Finance has been established to review relevant technical
: 45

issues.

Settlement of disputes

The Rome Statute is an international treaty subject to many general legal
rules developed by custom over the centuries and partially codified in the
1969 Vienna Convention on the Law of Treaties.*® A multilateral treaty is,
in effect, a form of contract between the States that adhere to it. Disputes
may arise between two or more States as to the interpretation or application
of the Statute. Such cases are to be submitted to the Assembly of States
Parties, which may attempt to settle the case or propose alternative means
of settlement, including referring the case to the International Court of
Justice.*” However, such a procedure can only work with States that have
also accepted the jurisdiction of the International Court of Justice, or that
agree to its jurisdiction in a specific case.

Reservations

It is not at all uncommon for States to formulate reservations or interpre-
tative declarations at the time they sign or ratify international treaties. In
the absence of any special rules in the treaty itself, such reservations are per-
missible provided they do not violate the ‘object and purpose’ of the treaty.
Complex questions have arisen in recent years with respect to the legal-
ity of reservations to certain treaties, and the legal consequences of invalid
reservations.*® All of this is avoided by Article 120, which states simply: ‘No
reservations may be made to this Statute.”*® But the provision has not pre-
vented some States from making interpretative declarations at the time of
ratification. To the extent such declarations do not seek to limit the State’s
obligations under the Statute, they would seem to be permissible. In practice,

45 ‘Establishment of the Committee on Budget and Finance), ICC-ASP/1/Res.4.

46 Vienna Convention on the Law of Treaties (1979) 1155 UNTS 331.

7 Rome Statute, Art. 119.

48 The matter is currently being studied by the International Law Commission, under the direction
of rapporteur Alain Pellet: ‘Report of the International Law Commission on the Work of its
Fiftieth Session, 20 April-12 June 1998, 27 July—14 August 1998’, UN Doc. A/53/10 and Corr.1.

49 See Tuiloma Neroni Slade and Roger S. Clark, ‘Preamble and Final Clauses) in Lee, The Interna-
tional Criminal Court, pp. 421-50 at pp. 431-2.
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it is not always easy to distinguish between a reservation and an interpre-
tative declaration.®® France formulated an interpretative declaration with
respect to Article 8 at the time of its ratification of the Statute.

At least one declaration would seem to be analogous to a genuine reser-
vation. Denmark, upon ratification of the Statute, declared that it did not
extend to the Faroe Islands and Greenland. A reservation is defined by the
Vienna Convention on the Law of Treaties as ‘a unilateral statement, how-
ever phrased or named, made by a State, when signing, ratifying, accepting,
approving or acceding to a treaty, whereby it purports to exclude or to mod-
ify the legal effect of certain provisions of the treaty in their application to
that State’. The consequence is to limit Denmark’s obligations under the
Statute.

The Statute makes its own exception to the rule by allowing States to
formulate a kind of reservation to Article 8. For a seven-year period, States
may ratify the Statute but escape jurisdiction over war crimes.”’ The text
is all that remains of an early scheme by which States parties would be
able to pick and choose the crimes over which the Statute would apply to
them. The existing provision was inserted in the final draft of the Statute
as a compromise aimed at garnering the support of France and perhaps
a few other States.’? It was resoundingly criticised by human rights non-
governmental organisations at the close of the Rome Conference, although
these concerns were probably exaggerated.” Since then, only two States,
France and Colombia, have actually invoked Article 124, although others that
are considering ratification, such as Burundj, are also said to be studying the
possibility of making such a declaration. Serious war crimes likely to attract
the attention of the Prosecutor and meet the Court’s threshold for serious
crimes will by and large also meet the definition of crimes against humanity.
It would seem unlikely that the Court will be deprived of jurisdiction over
very many specific offenders merely because of Article 124.%*

It is not entirely clear what the effect of a declaration under Article 124
will be. If a State declares that it does not accept the Court’s jurisdiction

50 Belilos v. Switzerland, Series A, No. 132, 29 April 1988. 51 Rome Statute, Art. 124.

52 France was the twelfth State to ratify the Statute, in June 2000. Its ratification was the first to be
accompanied by a declaration pursuant to Art. 124. See Slade and Clark, ‘Preamble and Final
Clauses), p. 443.

33 See, for example, the comments of the International Committee of the Red Cross: UN Doc.
A/C.6/53/SR.12.

5 See also Kelly Dawn Askin, ‘Crimes Within the Jurisdiction of the International Criminal Court),
(1999) 10 Criminal Law Forum 33 at 50, who notes that Art. 124 may in fact provide an incentive
to States to ratify the Statute.
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over war crimes, does this mean that its nationals cannot be prosecuted,
even if the crime is committed on the territory of another State party?
Elizabeth Wilmshurst of the United Kingdom foreign ministry has argued
that the ‘common sense view’ resulting from the negotiations of the Statute
is that a declaration under Article 124 in effect insulates nationals of the
State from prosecution by the Court. Similarly, she argues that, after expiry
of the declaration, the Court will be blocked from prosecuting war crimes

committed during the period of the declaration.>

Amendment

In domestic legal systems, criminal law requires a large degree of flexibility.
Criminal behaviour evolves rapidly, and both procedural and substantive
rules need to be adjusted regularly in order to cope with change. Inter-
national justice is rather more cumbersome in this respect, and, to make
matters worse, the drafters of the Statute attempted to reduce or eliminate
judicial discretion in a variety of areas. Judges at the ad hoc tribunals were
given a wide degree of latitude in their interpretation of the crimes them-
selves, the definition and application of defences, and the adjustment of rules
of procedure and evidence. All of this was left to them by the relatively terse
words of the statutes themselves. The Rome Statute, by contrast, sets out
considerably more detailed rules with respect to defences and other general
principles, and then further constrains any prospect of discretion by adding
the detailed Elements of Crimes and Rules of Procedure and Evidence to
the mix. Experienced judges will no doubt find imaginative ways of pushing
these limits to the utmost, but the fact remains that their manoeuvrability
has been considerably hampered.

As a result, changes in the applicable law should require frequent adjust-
ment by the States parties. Minor alterations can be effected by the Assembly
of States Parties at any time through modification of the Elements and the
Rules. Where amendment of the Statute is required, a complex and extremely
cumbersome procedure is set out. Amendments during the first seven years
from the entry into force of the Statute are excluded altogether. Although
any State party will be able to propose an amendment at any time,*® the
Statute institutionalises the initial amendment process by providing for a

55 Elizabeth Wilmshurst, ‘Jurisdiction of the Court) in Lee, The International Criminal Court,
pp. 127-41 at pp. 139-41.
6 Rome Statute, Art. 121.
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Review Conference.”’ A Review Conference is not an unusual procedure in
modern multilateral treaties. In the case of the Rome Statute, seven years
after the entry into force of the Statute, the depositary of the treaty, who
is the Secretary-General of the United Nations, is to convene the Review
Conference in order to consider any amendments. Article 123 specifically
refers to changes to the list of crimes contained in Article 5 of the Statute, but
adds that this in no way limits the Review Conference’s scope with respect
to other amendments. A number of possible additional crimes were con-
sidered by the Rome Conference, and their advocates are likely to campaign
for inclusion at the first Review Conference. These include drug-trafficking,
terrorism and a range of economic crimes, most of them already proscribed
in existing international treaties. The Statute also provides that the Review
Conference is to consider whether or not to retain Article 124, the provision
allowing States parties to deny jurisdiction over war crimes for a seven-year
period. The first Review Conference will also be the occasion to consider
provisions concerning the crime of aggression.’® At any future time, a major-
ity of the States parties to the Statute may agree to convene additional review
conferences.

In addition to the Review Conference context, amendments may also be
proposed at any time subsequently. However, amendment of the Statute
during the seven years that follow its entry into force would appear to be
impossible. The text of an amendment is to be submitted by the proposing
State party to the Secretary-General of the United Nations, who is to circulate
it to all States parties. The next Assembly of States Parties will consider
the amendment or, alternatively, decide to convene a review conference.
Amendments are to be adopted by the Assembly of States Parties or by a
review conference by consensus, failing which a majority of two-thirds of
all States parties will be required.

But amendments adopted by the Assembly of States Parties or by a review
conference do not automatically enter into force. The States parties to the
Statute must also deposit individual instruments of ratification or acces-
sion to such amendments. As a general rule, an amendment will not come
into force until seven-eighths of the States parties have filed instruments
of acceptance. When an amendment has been accepted by seven-eighths of
the States parties, any State party unhappy with the change may give notice
that it withdraws from the Statute. If new ‘treaty crimes’ are added to the

7 Ibid., Art. 123. 38 Ibid., Art. 5(2).
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jurisdiction of the Court, the Court cannot exercise jurisdiction for any new
crimes added by amendment in the territory of a State or over the nationals
of a State that has not made a specific declaration of acceptance.®

In the case of amendments to provisions of an institutional nature, these
are in principle rather less controversial, and the Statute does not require
that they be ratified by States parties. Such amendments are to be adopted
by consensus or by a two-thirds vote of the Assembly of States Parties or
a review conference, and come into force six months later. The expression
‘amendments of an institutional nature’ is defined:®* they include matters
dealing with the number of judges, the composition of chambers, staff of

the Court, and so on.

Signature, ratification, approval and accession

States were entitled to sign the Statute until 31 December 2000.°! Although
signature of a treaty may also, under certain circumstances, constitute a
means of indicating its acc:eptance,62 in the context of the Statute signature
is only a preliminary act — ‘a first step to participation’®® — and must be
followed by deposit of an instrument of ratification, approval or accession
for the State to become a party to the Statute. Customary law, as codified in
the 1969 Vienna Convention on the Law of Treaties, requires that between
the time of signature and ratification a State is obliged to refrain from acts
which would defeat the object and purpose of a treaty, until it shall have
made its intention clear not to become a party to the treaty.*

The terms ‘ratification), ‘acceptance), ‘approval’ and ‘accession’ describe
the international act by which a State establishes on the international plane
its consent to be bound by a treaty.%> Although all four terms are accept-
able,® the acts they describe are colloquially referred to as ‘ratification’
States which have already signed the Statute deposit instruments of ratifi-
cation, acceptance or approval. Those that have not deposit instruments of
‘accession’. Deposit of these instruments is done with the depositary, who is
designated as the Secretary-General of the United Nations.

 Ibid, Art. 131(5). %0 Ibid, Art. 122(1). ¢! Ibid,, Art. 125(1).

62 Vienna Convention on the Law of Treaties, (1979) 1155 UNTS 331, Arts. 11-12.

63 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide (Advi-
sory Opinion) [1951] IC] Reports 16 at 28.

64 Vienna Convention on the Law of Treaties, Art. 18. 65 Ibid., Art. 2(1)(b).

%6 Some States prefer one or the other term for constitutional or historical reasons: Slade and Clark,
‘Preamble and Final Clauses’, 444.
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The Statute entered into force on the first day of the month after the
sixtieth day following the date of the deposit of the sixtieth instrument of
ratification, acceptance, approval or accession with the Secretary-General
of the United Nations.®” For States that ratify, accept, approve or accede
after the entry into force of the Statute, it will enter into force for them
on the first day of the month after the sixtieth day following the deposit of
instruments of ratification, acceptance, approval or accession.®® It is possible
for States to withdraw from the Statute by sending a written notice to the
Secretary-General of the United Nations. Withdrawal takes effect one year
after the receipt of the notification, unless the State in question specifies a
later date.®” But a State that withdraws cannot escape obligations that arose
while it was a party, including financial obligations.”® A State that reacted
to indictment of one of its senior officials by withdrawing from the Statute
could not affect any pending investigation or trial. The Statute does not
explain what would happen if there were enough withdrawals to bring the
number of ratifications below sixty.

Authentic texts

The plenary sessions and working groups of the Rome Conference took
place with simultaneous translation in all six official languages of the United
Nations system, namely, English, French, Russian, Spanish, Arabic and
Chinese. All documents were also available in these languages. The drafting
committee, presided by M. Cherif Bassiouni, worked intensely on the vari-
ous language versions in order to ensure the greatest degree of consistency
and coherence. The six versions of the authentic text of the Statute, adopted
the evening of 17 July 1998, are declared to be equally valid.”! Because of
the complexities of the Statute and the haste with which the Conference
operated, there were inevitably some errors in the version that was actu-
ally voted upon on 17 July. Subsequently, corrections were circulated to the
participants in the Conference for their concurrence, and the official text
is now slightly different from the one voted upon at the conclusion of the

Conference.”?

7 Rome Statute, Art. 126(1). 8 Ibid., Art. 126(2).

 Ibid., Art. 127. 70 Ibid.,, Art. 127(2). 7! Ibid., Art. 128.

72 Roy Lee, “The Rome Conference and Its Contributions to International Law’, in Lee, The Inter-
national Criminal Court, pp. 1-39 at pp. 11-12.
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Appendix 1

Rome Statute of the International Criminal Court

Adopted by the United Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court on 17 July 1998.!

Preamble

The States Parties to this Statute,

Conscious that all peoples are united by common bonds, their cultures pieced
together in a shared heritage, and concerned that this delicate mosaic may be
shattered at any time,

Mindful that during this century millions of children, women and men have
been victims of unimaginable atrocities that deeply shock the conscience of
humanity,

Recognizing that such grave crimes threaten the peace, security and well-
being of the world,

Affirming that the most serious crimes of concern to the international com-
munity as a whole must not go unpunished and that their effective prosecution
must be ensured by taking measures at the national level and by enhancing
international cooperation,

Determined to put an end to impunity for the perpetrators of these crimes
and thus to contribute to the prevention of such crimes,

Recalling that it is the duty of every State to exercise its criminal jurisdiction
over those responsible for international crimes,

Reaffirming the Purposes and Principles of the Charter of the United Nations,
and in particular that all States shall refrain from the threat or use of force against
the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations,

Emphasizing in this connection that nothing in this Statute shall be taken as
authorizing any State Party to intervene in an armed conflict or in the internal
affairs of any State,

' As corrected by the proces-verbaux of 10 November 1998, 12 July 1999, 30 November 1999, and
8 May 2000, 17 January 2001 and 16 January 2002.
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Determined to these ends and for the sake of present and future generations,
to establish an independent permanent International Criminal Court in rela-
tionship with the United Nations system, with jurisdiction over the most serious
crimes of concern to the international community as a whole,

Emphasizing that the International Criminal Court established under this
Statute shall be complementary to national criminal jurisdictions,

Resolved to guarantee lasting respect for and the enforcement of international
justice,

Have agreed as follows:

ParT1
ESTABLISHMENT OF THE COURT

Article 1
The Court

An International Criminal Court (‘the Court’) is hereby established. It shall be a
permanent institution and shall have the power to exercise its jurisdiction over
persons for the most serious crimes of international concern, as referred to in
this Statute, and shall be complementary to national criminal jurisdictions. The
jurisdiction and functioning of the Court shall be governed by the provisions
of this Statute.

Article 2
Relationship of the Court with the United Nations

The Court shall be brought into relationship with the United Nations through
an agreement to be approved by the Assembly of States Parties to this Statute
and thereafter concluded by the President of the Court on its behalf.

Article 3
Seat of the Court

1. The seat of the Court shall be established at The Hague in the Netherlands
(‘the host State’).

2. The Court shall enter into a headquarters agreement with the host State,
to be approved by the Assembly of States Parties and thereafter concluded by
the President of the Court on its behalf.

3. The Court maysit elsewhere, whenever it considers it desirable, as provided
in this Statute.
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Article 4
Legal status and powers of the Court

1. The Court shall have international legal personality. It shall also have such
legal capacity as may be necessary for the exercise of its functions and the
fulfilment of its purposes.

2. The Court may exercise its functions and powers, as provided in this
Statute, on the territory of any State Party and, by special agreement, on the
territory of any other State.

PART 2
JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW

Article 5
Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limited to the most serious crimes of
concern to the international community as a whole. The Court has jurisdiction
in accordance with this Statute with respect to the following crimes:

(a) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;

(d) The crime of aggression.

2. The Court shall exercise jurisdiction over the crime of aggression once a
provision is adopted in accordance with articles 121 and 123 defining the crime
and setting out the conditions under which the Court shall exercise jurisdiction
with respect to this crime. Such a provision shall be consistent with the relevant
provisions of the Charter of the United Nations.

Article 6
Genocide

For the purpose of this Statute, ‘genocide’ means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c¢) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;
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(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Article 7
Crimes against humanity

1. For the purpose of this Statute, ‘crime against humanity’ means any of

the following acts when committed as part of a widespread or systematic attack

directed against any civilian population, with knowledge of the attack:

(a) Murder;
(b) Extermination;
(¢) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation

()

of fundamental rules of international law;
Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced ster-

ilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial,

@)
()

national, ethnic, cultural, religious, gender as defined in paragraph 3, or
other grounds that are universally recognized as impermissible under inter-
national law, in connection with any act referred to in this paragraph or any
crime within the jurisdiction of the Court;

Enforced disappearance of persons;

The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suf-

fering, or serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1:

(a) ‘Attack directed against any civilian population’ means a course of con-

duct involving the multiple commission of acts referred to in paragraph 1
against any civilian population, pursuant to or in furtherance of a State or
organizational policy to commit such attack;

(b) ‘Extermination’ includes the intentional infliction of conditions of life, inter

aliathe deprivation of access to food and medicine, calculated to bring about
the destruction of part of a population;

(c) ‘Enslavement’ means the exercise of any or all of the powers attaching to

the right of ownership over a person and includes the exercise of such
power in the course of trafficking in persons, in particular women and
children;
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(d) ‘Deportation or forcible transfer of population” means forced displacement
of the persons concerned by expulsion or other coercive acts from the area
in which they are lawfully present, without grounds permitted under inter-
national law;

(e) ‘Torture’ means the intentional infliction of severe pain or suffering,
whether physical or mental, upon a person in the custody or under
the control of the accused; except that torture shall not include pain
or suffering arising only from, inherent in or incidental to, lawful sanc-
tions;

(f) ‘Forced pregnancy’ means the unlawful confinement of a woman forcibly
made pregnant, with the intent of affecting the ethnic composition of any
population or carrying out other grave violations of international law. This
definition shall not in any way be interpreted as affecting national laws
relating to pregnancy;

(g) ‘Persecution’ means the intentional and severe deprivation of fundamental
rights contrary to international law by reason of the identity of the group
or collectivity;

(h) “Thecrime of apartheid’ meansinhumane acts of a character similar to those
referred to in paragraph 1, committed in the context of an institutionalized
regime of systematic oppression and domination by one racial group over
any other racial group or groups and committed with the intention of
maintaining that regime;

(i) ‘Enforced disappearance of persons’ means the arrest, detention or abduc-
tion of persons by, or with the authorization, support or acquiescence of, a
State or a political organization, followed by a refusal to acknowledge that
deprivation of freedom or to give information on the fate or whereabouts
of those persons, with the intention of removing them from the protection
of the law for a prolonged period of time.

3. For the purpose of this Statute, it is understood that the term ‘gender’
refers to the two sexes, male and female, within the context of society. The term
‘gender’ does not indicate any meaning different from the above.

Article 8
War crimes

1. The Court shall have jurisdiction in respect of war crimes in particular
when committed as part of a plan or policy or as part of a large-scale commission
of such crimes.

2. For the purpose of this Statute, ‘war crimes’ means:
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(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely,

(b)

any of the following acts against persons or property protected under the

provisions of the relevant Geneva Convention:

(i)
(ii)
(iii)
(iv)
(v)
(vi)

(vii)
(viii)

Wilful killing;

Torture or inhuman treatment, including biological experiments;
Wilfully causing great suffering, or serious injury to body or health;
Extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;
Compelling a prisoner of war or other protected person to serve in
the forces of a hostile Power;

Wilfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial;

Unlawful deportation or transfer or unlawful confinement;

Taking of hostages.

Other serious violations of the laws and customs applicable in interna-
tional armed conflict, within the established framework of international
law, namely, any of the following acts:

(i)
(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Intentionally directing attacks against the civilian population as such
or against individual civilians not taking direct part in hostilities;
Intentionally directing attacks against civilian objects, that is, objects
which are not military objectives;

Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the United
Nations, as long as they are entitled to the protection given to civil-
ians or civilian objects under the international law of armed conflict;
Intentionally launching an attack in the knowledge that such attack
will cause incidental loss of life or injury to civilians or damage to
civilian objects or widespread, long-term and severe damage to the
natural environment which would be clearly excessive in relation to
the concrete and direct overall military advantage anticipated;
Attacking or bombarding, by whatever means, towns, villages,
dwellings or buildings which are undefended and which are not
military objectives;

Killing or wounding a combatant who, having laid down his arms or
having no longer means of defence, has surrendered at discretion;
Making improper use of flag of truce, of the flag or of the military
insignia and uniform of the enemy or of the United Nations, as well
as of the distinctive emblems of the Geneva Conventions, resulting
in death or serious personal injury;

The transfer, directly or indirectly, by the Occupying Power of parts
of its own civilian population into the territory it occupies, or the
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deportation or transfer of all or parts of the population of the occu-
pied territory within or outside this territory;

(ix)  Intentionally directing attacks against buildings dedicated to reli-
gion, education, art, science or charitable purposes, historic mon-
uments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives;

(x)  Subjecting persons who are in the power of an adverse party to
physical mutilation or to medical or scientific experiments of any
kind which are neither justified by the medical, dental or hospital
treatment of the person concerned nor carried out in his or her
interest, and which cause death to or seriously endanger the health
of such person or persons;

(xi)  Killing or wounding treacherously individuals belonging to the
hostile nation or army;

(xii)  Declaring that no quarter will be given;

(xiii) Destroying or seizing the enemy’s property unless such destruc-
tion or seizure be imperatively demanded by the necessities of
war;

(xiv) Declaring abolished, suspended or inadmissible in a court of law
the rights and actions of the nationals of the hostile party;

(xv)  Compelling the nationals of the hostile party to take part in the oper-
ations of war directed against their own country, even if they were
in the belligerent’s service before the commencement of the war;

(xvi) Pillaging a town or place, even when taken by assault;

(xvii) Employing poison or poisoned weapons;

(xviii) Employingasphyxiating, poisonous or other gases, and all analogous
liquids, materials or devices;

(xix) Employingbullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover
the core or is pierced with incisions;

(xx)  Employing weapons, projectiles and material and methods of war-
fare which are of a nature to cause superfluous injury or unnecessary
suffering or which are inherently indiscriminate in violation of the
international law of armed conflict, provided that such weapons,
projectiles and material and methods of warfare are the subject of
a comprehensive prohibition and are included in an annex to this
Statute, by an amendment in accordance with the relevant provi-
sions set forth in articles 121 and 123;

(xxi) Committing outrages upon personal dignity, in particular humili-
ating and degrading treatment;

(xxii) Committing rape, sexual slavery, enforced prostitution, forced preg-
nancy, as defined in article 7, paragraph 2(f), enforced sterilization,
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()

(d

~

(e)

or any other form of sexual violence also constituting a grave breach
of the Geneva Conventions;

(xxiii) Utilizing the presence of a civilian or other protected person to
render certain points, areas or military forces immune from military
operations;

(xxiv) Intentionally directing attacks against buildings, material, medical
units and transport, and personnel using the distinctive emblems of
the Geneva Conventions in conformity with international law;

(xxv) Intentionally using starvation of civilians as a method of warfare by
depriving them of objects indispensable to their survival, including
wilfully impeding relief supplies as provided for under the Geneva
Conventions;

(xxvi) Conscripting or enlisting children under the age of fifteen years into
the national armed forces or using them to participate actively in
hostilities.

In the case of an armed conflict not of an international character, serious

violations of article 3 common to the four Geneva Conventions of 12 August

1949, namely, any of the following acts committed against persons taking no

active part in the hostilities, including members of armed forces who have

laid down their arms and those placed hors de combat by sickness, wounds,
detention or any other cause:

(i)  Violence to life and person, in particular murder of all kinds, mutila-
tion, cruel treatment and torture;

(ii) Committing outrages upon personal dignity, in particular humiliating
and degrading treatment;

(iii) Taking of hostages;

(iv) The passing of sentences and the carrying out of executions with-
out previous judgment pronounced by a regularly constituted court,
affording all judicial guarantees which are generally recognized as
indispensable.

Paragraph 2 (c) applies to armed conflicts not of an international character

and thus does not apply to situations of internal disturbances and tensions,

such as riots, isolated and sporadic acts of violence or other acts of a similar
nature.

Other serious violations of the laws and customs applicable in armed con-

flicts not of an international character, within the established framework of

international law, namely, any of the following acts:

(i)  Intentionally directing attacks against the civilian population as such

or against individual civilians not taking direct part in hostilities;

(ii) Intentionally directing attacks against buildings, material, medical

units and transport, and personnel using the distinctive emblems of
the Geneva Conventions in conformity with international law;



()

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 203

(iii)

(iv)

(v)
(vi)

(vii)

(viii)

(ix)
(x)
(xi)

(xii)

Intentionally directing attacks against personnel, installations, mate-
rial, units or vehicles involved in a humanitarian assistance or peace-
keeping mission in accordance with the Charter of the United
Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the international law of armed
conflict;

Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments,
hospitals and places where the sick and wounded are collected, pro-
vided they are not military objectives;

Pillaging a town or place, even when taken by assault;

Committing rape, sexual slavery, enforced prostitution, forced preg-
nancy, as defined in article 7, paragraph 2 (f), enforced sterilization,
and any other form of sexual violence also constituting a serious
violation of article 3 common to the four Geneva Conventions;
Conscripting or enlisting children under the age of fifteen years
into armed forces or groups or using them to participate actively
in hostilities;

Ordering the displacement of the civilian population for reasons
related to the conflict, unless the security of the civilians involved
or imperative military reasons so demand;

Killing or wounding treacherously a combatant adversary;
Declaring that no quarter will be given;

Subjecting persons who are in the power of another party to the
conflict to physical mutilation or to medical or scientific experiments
of any kind which are neither justified by the medical, dental or
hospital treatment of the person concerned nor carried out in his
or her interest, and which cause death to or seriously endanger the
health of such person or persons;

Destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the necessities
of the conflict;

Paragraph 2 (e) applies to armed conflicts not of an international character

and thus does not apply to situations of internal disturbances and tensions,

such as riots, isolated and sporadic acts of violence or other acts of a similar

nature. It applies to armed conflicts that take place in the territory of a State

when there is protracted armed conflict between governmental authorities

and organized armed groups or between such groups.

(3) Nothing in paragraph 2 (c) and (d) shall affect the responsibility of a

Government to maintain or re-establish law and order in the State or to defend
the unity and territorial integrity of the State, by all legitimate means.
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Article 9
Elements of Crimes

1. Elements of Crimes shall assist the Court in the interpretation and appli-
cation of articles 6, 7 and 8. They shall be adopted by a two-thirds majority of
the members of the Assembly of States Parties.

2. Amendments to the Elements of Crimes may be proposed by:

(a) Any State Party;
(b) The judges acting by an absolute majority;
(¢) The Prosecutor.

Such amendments shall be adopted by a two-thirds majority of the members of
the Assembly of States Parties.

3. The Elements of Crimes and amendments thereto shall be consistent with
this Statute.

Article 10

Nothing in this Part shall be interpreted as limiting or prejudicing in any way
existing or developing rules of international law for purposes other than this
Statute.

Article 11
Jurisdiction ratione temporis

1. The Court has jurisdiction only with respect to crimes committed after
the entry into force of this Statute.

2. If a State becomes a Party to this Statute after its entry into force, the
Court may exercise its jurisdiction only with respect to crimes committed after
the entry into force of this Statute for that State, unless that State has made a
declaration under article 12, paragraph 3.

Article 12
Preconditions to the exercise of jurisdiction

1. A State which becomes a Party to this Statute thereby accepts the jurisdic-
tion of the Court with respect to the crimes referred to in article 5.

2. In the case of article 13, paragraph (a) or (c), the Court may exercise its
jurisdiction if one or more of the following States are Parties to this Statute or
have accepted the jurisdiction of the Court in accordance with paragraph 3:
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(a) The Stateontheterritory of which the conduct in question occurred or, if the
crime was committed on board a vessel or aircraft, the State of registration
of that vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

3. If the acceptance of a State which is not a Party to this Statute is required
under paragraph 2, that State may, by declaration lodged with the Registrar,
accept the exercise of jurisdiction by the Court with respect to the crime in
question. The accepting State shall cooperate with the Court without any delay
or exception in accordance with Part 9.

Article 13
Exercise of jurisdiction

The Court may exercise its jurisdiction with respect to a crime referred to in
article 5 in accordance with the provisions of this Statute if:

(a) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by a State Party in accordance with
article 14;

(b) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by the Security Council acting
under Chapter VII of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a crime in
accordance with article 15.

Article 14
Referral of a situation by a State Party

1. A State Party may refer to the Prosecutor a situation in which one or
more crimes within the jurisdiction of the Court appear to have been com-
mitted requesting the Prosecutor to investigate the situation for the purpose of
determining whether one or more specific persons should be charged with the
commission of such crimes.

2. As far as possible, a referral shall specify the relevant circumstances and
be accompanied by such supporting documentation as is available to the State
referring the situation.

Article 15
Prosecutor

1. The Prosecutor may initiate investigations proprio motu on the basis of
information on crimes within the jurisdiction of the Court.
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2. The Prosecutor shall analyse the seriousness of the information received.
For this purpose, he or she may seek additional information from States, organs
of the United Nations, intergovernmental or non-governmental organizations,
or other reliable sources that he or she deems appropriate, and may receive
written or oral testimony at the seat of the Court.

3. If the Prosecutor concludes that there is a reasonable basis to proceed with
an investigation, he or she shall submit to the Pre-Trial Chamber a request for
authorization of an investigation, together with any supporting material col-
lected. Victims may make representations to the Pre-Trial Chamber, in accor-
dance with the Rules of Procedure and Evidence.

4. If the Pre-Trial Chamber, upon examination of the request and the sup-
porting material, considers that there is a reasonable basis to proceed with an
investigation, and that the case appears to fall within the jurisdiction of the
Court, it shall authorize the commencement of the investigation, without prej-
udice to subsequent determinations by the Court with regard to the jurisdiction
and admissibility of a case.

5. The refusal of the Pre-Trial Chamber to authorize the investigation shall
not preclude the presentation of a subsequent request by the Prosecutor based
on new facts or evidence regarding the same situation.

6. If, after the preliminary examination referred to in paragraphs 1 and 2,
the Prosecutor concludes that the information provided does not constitute a
reasonable basis for an investigation, he or she shall inform those who provided
the information. This shall not preclude the Prosecutor from considering further
information submitted to him or her regarding the same situation in the light
of new facts or evidence.

Article 16
Deferral of investigation or prosecution

No investigation or prosecution may be commenced or proceeded with under
this Statute for a period of 12 months after the Security Council, in a resolution
adopted under Chapter VII of the Charter of the United Nations, has requested
the Court to that effect; that request may be renewed by the Council under the
same conditions.

Article 17
Issues of admissibility

1. Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where:
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(a) The caseisbeinginvestigated or prosecuted by a State which has jurisdiction
over it, unless the State is unwilling or unable genuinely to carry out the
investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction over it and
the State has decided not to prosecute the person concerned, unless the
decision resulted from the unwillingness or inability of the State genuinely
to prosecute;

(c) Theperson concerned hasalreadybeen tried for conduct which is the subject
of the complaint, and a trial by the Court is not permitted under article 20,
paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the Court.

2. In order to determine unwillingness in a particular case, the Court shall
consider, having regard to the principles of due process recognized by interna-
tional law, whether one or more of the following exist, as applicable:

(a) The proceedings were or are being undertaken or the national decision
was made for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court referred to in
article 5;

(b) There has been an unjustified delay in the proceedings which in the cir-
cumstances is inconsistent with an intent to bring the person concerned to
justice;

(c) The proceedings were not or are not being conducted independently or
impartially, and they were or are being conducted in a manner which, in the
circumstances, is inconsistent with an intent to bring the person concerned
to justice.

3. In order to determine inability in a particular case, the Court shall consider
whether, due to a total or substantial collapse or unavailability of its national
judicial system, the State is unable to obtain the accused or the necessary evidence
and testimony or otherwise unable to carry out its proceedings.

Article 18
Preliminary rulings regarding admissibility

1. When a situation has been referred to the Court pursuant to article 13
(a) and the Prosecutor has determined that there would be a reasonable basis
to commence an investigation, or the Prosecutor initiates an investigation pur-
suant to articles 13 (c) and 15, the Prosecutor shall notify all States Parties
and those States which, taking into account the information available, would
normally exercise jurisdiction over the crimes concerned. The Prosecutor may
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notify such States on a confidential basis and, where the Prosecutor believes
it necessary to protect persons, prevent destruction of evidence or prevent the
absconding of persons, may limit the scope of the information provided to
States.

2. Within one month of receipt of that notice, a State may inform the Court
that it is investigating or has investigated its nationals or others within its juris-
diction with respect to criminal acts which may constitute crimes referred to
in article 5 and which relate to the information provided in the notification
to States. At the request of that State, the Prosecutor shall defer to the State’s
investigation of those persons unless the Pre-Trial Chamber, on the application
of the Prosecutor, decides to authorize the investigation.

3. The Prosecutor’s deferral to a State’s investigation shall be open to review
by the Prosecutor six months after the date of deferral or at any time when there
has been a significant change of circumstances based on the State’s unwillingness
or inability genuinely to carry out the investigation.

4. The State concerned or the Prosecutor may appeal to the Appeals Chamber
against a ruling of the Pre-Trial Chamber, in accordance with article 82. The
appeal may be heard on an expedited basis.

5. When the Prosecutor has deferred an investigation in accordance with
paragraph 2, the Prosecutor may request that the State concerned periodi-
cally inform the Prosecutor of the progress of its investigations and any subse-
quent prosecutions. States Parties shall respond to such requests without undue
delay.

6. Pending a ruling by the Pre-Trial Chamber, or at any time when the Pros-
ecutor has deferred an investigation under this article, the Prosecutor may, on
an exceptional basis, seek authority from the Pre-Trial Chamber to pursue nec-
essary investigative steps for the purpose of preserving evidence where there is
a unique opportunity to obtain important evidence or there is a significant risk
that such evidence may not be subsequently available.

7. A State which has challenged a ruling of the Pre-Trial Chamber under this
article may challenge the admissibility of a case under article 19 on the grounds
of additional significant facts or significant change of circumstances.

Article 19
Challenges to the jurisdiction of the Court or the admissibility of a case

1. The Court shall satisfy itself that it has jurisdiction in any case brought
before it. The Court may, on its own motion, determine the admissibility of a
case in accordance with article 17.
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2. Challenges to the admissibility of a case on the grounds referred to in
article 17 or challenges to the jurisdiction of the Court may be made by:

(a) An accused or a person for whom a warrant of arrest or a summons to
appear has been issued under article 58;

(b) A State which has jurisdiction over a case, on the ground that it is investi-
gating or prosecuting the case or has investigated or prosecuted; or

(c) A State from which acceptance of jurisdiction is required under article 12.

3. The Prosecutor may seek a ruling from the Court regarding a question
of jurisdiction or admissibility. In proceedings with respect to jurisdiction or
admissibility, those who have referred the situation under article 13, as well as
victims, may also submit observations to the Court.

4. The admissibility of a case or the jurisdiction of the Court may be chal-
lenged only once by any person or State referred to in paragraph 2. The challenge
shall take place prior to or at the commencement of the trial. In exceptional cir-
cumstances, the Court may grant leave for a challenge to be brought more than
once or at a time later than the commencement of the trial. Challenges to the
admissibility of a case, at the commencement of a trial, or subsequently with
the leave of the Court, may be based only on article 17, paragraph 1 (c).

5. A State referred to in paragraph 2 (b) and (c) shall make a challenge at the
earliest opportunity.

6. Prior to the confirmation of the charges, challenges to the admissibility
of a case or challenges to the jurisdiction of the Court shall be referred to the
Pre-Trial Chamber. After confirmation of the charges, they shall be referred to
the Trial Chamber. Decisions with respect to jurisdiction or admissibility may
be appealed to the Appeals Chamber in accordance with article 82.

7. If a challenge is made by a State referred to in paragraph 2 (b) or (c), the
Prosecutor shall suspend the investigation until such time as the Court makes
a determination in accordance with article 17.

8. Pending a ruling by the Court, the Prosecutor may seek authority from the
Court:

(a) To pursue necessary investigative steps of the kind referred to in article 18,
paragraph 6;

(b) To take a statement or testimony from a witness or complete the collection
and examination of evidence which had begun prior to the making of the
challenge; and

(c) Incooperation with the relevant States, to prevent the absconding of persons
in respect of whom the Prosecutor has already requested a warrant of arrest
under article 58.
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9. The making of a challenge shall not affect the validity of any act performed
by the Prosecutor or any order or warrant issued by the Court prior to the
making of the challenge.

10. If the Court has decided that a case is inadmissible under article 17, the
Prosecutor may submit a request for a review of the decision when he or she
is fully satisfied that new facts have arisen which negate the basis on which
the case had previously been found inadmissible under article 17.

11. If the Prosecutor, having regard to the matters referred to in article 17,
defers an investigation, the Prosecutor may request that the relevant State make
available to the Prosecutor information on the proceedings. That information
shall, at the request of the State concerned, be confidential. If the Prosecutor
thereafter decides to proceed with an investigation, he or she shall notify the
State in respect of the proceedings of which deferral has taken place.

Article 20
Ne bis in idem

1. Except as provided in this Statute, no person shall be tried before the Court
with respect to conduct which formed the basis of crimes for which the person
has been convicted or acquitted by the Court.

2. No person shall be tried by another court for a crime referred to in
article 5 for which that person has already been convicted or acquitted by the
Court.

3. No person who has been tried by another court for conduct also proscribed
under article 6, 7 or 8 shall be tried by the Court with respect to the same conduct
unless the proceedings in the other court:

(a) Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or impartially in accordance
with the norms of due process recognized by international law and were
conducted in a manner which, in the circumstances, was inconsistent with
an intent to bring the person concerned to justice.

Article 21
Applicable law

1. The Court shall apply:

(a) Inthe first place, this Statute, Elements of Crimes and its Rules of Procedure
and Evidence;
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(b) Inthesecond place, where appropriate, applicable treaties and the principles
and rules of international law, including the established principles of the
international law of armed conflict;

(c) Failing that, general principles of law derived by the Court from national
laws of legal systems of the world including, as appropriate, the national
laws of States that would normally exercise jurisdiction over the crime,
provided that those principles are not inconsistent with this Statute and
with international law and internationally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its
previous decisions.

3. The application and interpretation of law pursuant to this article must be
consistent with internationally recognized human rights, and be without any
adverse distinction founded on grounds such as gender as defined in article 7,
paragraph 3, age, race, colour, language, religion or belief, political or other
opinion, national, ethnic or social origin, wealth, birth or other status.

PART 3
GENERAL PRINCIPLES OF CRIMINAL LAW

Article 22
Nullum crimen sine lege

1. A person shall not be criminally responsible under this Statute unless the
conduct in question constitutes, at the time it takes place, a crime within the
jurisdiction of the Court.

2. The definition of a crime shall be strictly construed and shall not be
extended by analogy. In case of ambiguity, the definition shall be interpreted in
favour of the person being investigated, prosecuted or convicted.

3. This article shall not affect the characterization of any conduct as criminal
under international law independently of this Statute.

Article 23
Nulla poena sine lege

A person convicted by the Court may be punished only in accordance with this
Statute.

Article 24
Non-retroactivity ratione personae

1. No person shall be criminally responsible under this Statute for conduct
prior to the entry into force of the Statute.
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2. In the event of a change in the law applicable to a given case prior to a final
judgment, the law more favourable to the person being investigated, prosecuted
or convicted shall apply.

Article 25
Individual criminal responsibility

1. The Court shall have jurisdiction over natural persons pursuant to this
Statute.

2. A person who commits a crime within the jurisdiction of the Court shall
be individually responsible and liable for punishment in accordance with this
Statute.

3. In accordance with this Statute, a person shall be criminally responsible
and liable for punishment for a crime within the jurisdiction of the Court if
that person:

(a) Commits such a crime, whether as an individual, jointly with another or
through another person, regardless of whether that other person is crimi-
nally responsible;

(b) Orders, solicits or induces the commission of such a crime which in fact
occurs or is attempted;

(c) Forthe purpose of facilitating the commission of such a crime, aids, abets or
otherwise assists in its commission or its attempted commission, including
providing the means for its commission;

(d) In any other way contributes to the commission or attempted commission
of such a crime by a group of persons acting with a common purpose. Such
contribution shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or crimi-
nal purpose of the group, where such activity or purpose involves the
commission of a crime within the jurisdiction of the Court; or

(ii) Be made in the knowledge of the intention of the group to commit the
crime;

(e) In respect of the crime of genocide, directly and publicly incites others to
commit genocide;

(f) Attempts to commit such a crime by taking action that commences its
execution by means of a substantial step, but the crime does not occur
because of circumstances independent of the person’s intentions. However,
aperson who abandons the effort to commit the crime or otherwise prevents
the completion of the crime shall not be liable for punishment under this
Statute for the attempt to commit that crime if that person completely and
voluntarily gave up the criminal purpose.
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4. No provision in this Statute relating to individual criminal responsibility
shall affect the responsibility of States under international law.

Article 26
Exclusion of jurisdiction over persons under eighteen

The Court shall have no jurisdiction over any person who was under the age of
18 at the time of the alleged commission of a crime.

Article 27
Irrelevance of official capacity

1. This Statute shall apply equally to all persons without any distinction based
on official capacity. In particular, official capacity as a Head of State or Govern-
ment, a member of a Government or parliament, an elected representative or
a government official shall in no case exempt a person from criminal respon-
sibility under this Statute, nor shall it, in and of itself, constitute a ground for
reduction of sentence.

2. Immunities or special procedural rules which may attach to the official
capacity of a person, whether under national or international law, shall not bar
the Court from exercising its jurisdiction over such a person.

Article 28
Responsibility of commanders and other superiors

In addition to other grounds of criminal responsibility under this Statute for
crimes within the jurisdiction of the Court:

1. A military commander or person effectively acting as a military commander
shall be criminally responsible for crimes within the jurisdiction of the Court
committed by forces under his or her effective command and control, or
effective authority and control as the case may be, as a result of his or her
failure to exercise control properly over such forces, where:

(a) Thatmilitary commander or person either knew or, owing to the circum-
stances at the time, should have known that the forces were committing
or about to commit such crimes; and

(b) That military commander or person failed to take all necessary and
reasonable measures within his or her power to prevent or repress their
commission or to submit the matter to the competent authorities for
investigation and prosecution.

2. With respect to superior and subordinate relationships not described in
paragraph (a), a superior shall be criminally responsible for crimes within



214 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

the jurisdiction of the Court committed by subordinates under his or her

effective authority and control, as a result of his or her failure to exercise

control properly over such subordinates, where:

(a) Thesuperior either knew, or consciously disregarded information which
clearly indicated, that the subordinates were committing or about to
commit such crimes;

(b) The crimes concerned activities that were within the effective responsi-
bility and control of the superior; and

(c) The superior failed to take all necessary and reasonable measures
within his or her power to prevent or repress their commission or to
submit the matter to the competent authorities for investigation and
prosecution.

Article 29
Non-applicability of statute of limitations

The crimes within the jurisdiction of the Court shall not be subject to any statute
of limitations.

Article 30
Mental element

1. Unless otherwise provided, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court only if
the material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:

(a) In relation to conduct, that person means to engage in the conduct;
(b) In relation to a consequence, that person means to cause that consequence
or is aware that it will occur in the ordinary course of events.

3. For the purposes of this article, ‘knowledge’ means awareness that a cir-
cumstance exists or a consequence will occur in the ordinary course of events.
‘Know’ and ‘knowingly’ shall be construed accordingly.

Article 31
Grounds for excluding criminal responsibility

1. Inaddition to other grounds for excluding criminal responsibility provided
for in this Statute, a person shall not be criminally responsible if, at the time of
that person’s conduct:
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(a) The person suffers from a mental disease or defect that destroys that person’s
capacity to appreciate the unlawfulness or nature of his or her conduct, or
capacity to control his or her conduct to conform to the requirements of
law;

(b) The person isin a state of intoxication that destroys that person’s capacity to
appreciate the unlawfulness or nature of his or her conduct, or capacity to
control his or her conduct to conform to the requirements of law, unless the
person has become voluntarily intoxicated under such circumstances that
the person knew, or disregarded the risk, that, as a result of the intoxication,
he or she was likely to engage in conduct constituting a crime within the
jurisdiction of the Court;

(c) Thepersonacts reasonably to defend himself or herself or another person or,
in the case of war crimes, property which is essential for the survival of the
person or another person or property which is essential for accomplishing a
military mission, against an imminent and unlawful use of force in a manner
proportionate to the degree of danger to the person or the other person or
property protected. The fact that the person was involved in a defensive
operation conducted by forces shall not in itself constitute a ground for
excluding criminal responsibility under this subparagraph;

(d) The conduct which is alleged to constitute a crime within the jurisdiction
of the Court has been caused by duress resulting from a threat of imminent
death or of continuing or imminent serious bodily harm against that person
or another person, and the person acts necessarily and reasonably to avoid
this threat, provided that the person does not intend to cause a greater harm
than the one sought to be avoided. Such a threat may either be:

(i) Made by other persons; or
(ii) Constituted by other circumstances beyond that person’s control.

2. The Court shall determine the applicability of the grounds for excluding
criminal responsibility provided for in this Statute to the case before it.

3. Attrial, the Court may consider a ground for excluding criminal responsi-
bility other than those referred to in paragraph 1 where such a ground is derived
from applicable law as set forth in article 21. The procedures relating to the con-
sideration of such a ground shall be provided for in the Rules of Procedure and
Evidence.

Article 32
Mistake of fact or mistake of law

1. A mistake of fact shall be a ground for excluding criminal responsibility
only if it negates the mental element required by the crime.
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2. A mistake of law as to whether a particular type of conduct is a crime
within the jurisdiction of the Court shall not be a ground for excluding criminal
responsibility. A mistake of law may, however, be a ground for excluding criminal
responsibility if it negates the mental element required by such a crime, or as
provided for in article 33.

Article 33
Superior orders and prescription of law

1. The fact thata crime within the jurisdiction of the Court has been commit-
ted by a person pursuant to an order of a Government or of a superior, whether
military or civilian, shall not relieve that person of criminal responsibility unless:

(a) The person was under a legal obligation to obey orders of the Government
or the superior in question;

(b) The person did not know that the order was unlawful; and

(c) The order was not manifestly unlawful.

2. For the purposes of this article, orders to commit genocide or crimes
against humanity are manifestly unlawful.

PART 4
COMPOSITION AND ADMINISTRATION OF THE COURT

Article 34
Organs of the Court

The Court shall be composed of the following organs:

(a) The Presidency;

(b) An Appeals Division, a Trial Division and a Pre-Trial Division;
(c) The Office of the Prosecutor;

(d) The Registry.

Article 35
Service of judges

1. All judges shall be elected as full-time members of the Court and shall be
available to serve on that basis from the commencement of their terms office.

2. The judges composing the Presidency shall serve on a full-time basis as
soon as they are elected.

3. The Presidency may, on the basis of the workload of the Court and in
consultation with its members, decide from time to time to what extent the
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remaining judges shall be required to serve on a full-time basis. Any such
arrangement shall be without prejudice to the provisions of article 40.

4. The financial arrangements for judges not required to serve on a full-time
basis shall be made in accordance with article 49.

Article 36
Qualications, nomination and election of judges

1. Subject to the provisions of paragraph 2, there shall be 18 judges of the
Court.

2.

(a) The Presidency, acting on behalf of the Court, may propose an increase in
the number of judges specified in paragraph 1, indicating the reasons why
this is considered necessary and appropriate. The Registrar shall promptly
circulate any such proposal to all States Parties.

(b) Any such proposal shall then be considered at a meeting of the Assembly of
States Parties to be convened in accordance with article 112. The proposal
shall be considered adopted if approved at the meeting by a vote of two
thirds of the members of the Assembly of States Parties and shall enter into
force at such time as decided by the Assembly of States Parties.

(c)

(i) Once a proposal for an increase in the number of judges has been
adopted under subparagraph (b), the election of the additional judges
shall take place at the next session of the Assembly of States Parties in
accordance with paragraphs 3 to 8, and article 37, paragraph 2;

(ii) Once a proposal for an increase in the number of judges has been
adopted and brought into effect under subparagraphs (b) and (c) (i),
it shall be open to the Presidency at any time thereafter, if the work-
load of the Court justifies it, to propose a reduction in the number of
judges, provided that the number of judges shall not be reduced below
that specified in paragraph 1. The proposal shall be dealt with in accor-
dance with the procedure laid down in subparagraphs (a) and (b). In
the event that the proposal is adopted, the number of judges shall be
progressively decreased as the terms of office of serving judges expire,
until the necessary number has been reached.

3.

(a) The judges shall be chosen from among persons of high moral character,
impartiality and integrity who possess the qualifications required in their
respective States for appointment to the highest judicial offices.
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(b) Every candidate for election to the Court shall:

(i) Have established competence in criminal law and procedure, and the
necessary relevant experience, whether as judge, prosecutor, advocate
or in other similar capacity, in criminal proceedings; or

(ii) Have established competence in relevant areas of international law such
as international humanitarian law and the law of human rights, and
extensive experience in a professional legal capacity which is of rele-
vance to the judicial work of the Court;

(c) Every candidate for election to the Court shall have an excellent knowledge
of and be fluent in at least one of the working languages of the Court.

4.

(a) Nominations of candidates for election to the Court may be made by any
State Party to this Statute, and shall be made either:

(i) By the procedure for the nomination of candidates for appointment to
the highest judicial offices in the State in question; or

(ii) By the procedure provided for the nomination of candidates for the
International Court of Justice in the Statute of that Court.

Nominations shall be accompanied by a statement in the necessary detail

specifying how the candidate fulfils the requirements of paragraph 3.

(b) Each State Party may put forward one candidate for any given election who
need not necessarily be a national of that State Party but shall in any case
be a national of a State Party.

(c) The Assembly of States Parties may decide to establish, if appropriate, an
Advisory Committee on nominations. In that event, the Committee’s com-
position and mandate shall be established by the Assembly of States Parties.

5. For the purposes of the election, there shall be two lists of candidates:

List A containing the names of candidates with the qualifications specified in
paragraph 3 (b) (i); and

List B containing the names of candidates with the qualifications specified in
paragraph 3 (b) (ii).

A candidate with sufficient qualifications for both lists may choose on which list
to appear. At the first election to the Court, at least nine judges shall be elected
from list A and at least five judges from list B. Subsequent elections shall be
so organized as to maintain the equivalent proportion on the Court of judges
qualified on the two lists.

6.

(a) The judges shall be elected by secret ballot at a meeting of the Assembly
of States Parties convened for that purpose under article 112. Subject to
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paragraph 7, the persons elected to the Court shall be the 18 candidates
who obtain the highest number of votes and a two-thirds majority of the
States Parties present and voting.

(b) In the event that a sufficient number of judges is not elected on the first
ballot, successive ballots shall be held in accordance with the procedures
laid down in subparagraph (a) until the remaining places have been filled.

7. No two judges may be nationals of the same State. A person who, for the
purposes of membership of the Court, could be regarded as a national of more
than one State shall be deemed to be a national of the State in which that person
ordinarily exercises civil and political rights.

8.

(a) The States Parties shall, in the selection of judges, take into account the
need, within the membership of the Court, for:
(i) The representation of the principal legal systems of the world;
(ii) Equitable geographical representation; and
(iii) A fair representation of female and male judges.

(b) States Parties shall also take into account the need to include judges with
legal expertise on specific issues, including, but not limited to, violence
against women or children.

9.

(a) Subject to subparagraph (b), judges shall hold office for a term of nine years
and, subject to subparagraph (c) and to article 37, paragraph 2, shall not be
eligible for re-election.

(b) At the first election, one third of the judges elected shall be selected by lot
to serve for a term of three years; one third of the judges elected shall be
selected by lot to serve for a term of six years; and the remainder shall serve
for a term of nine years.

(c) Ajudgewhoisselected to serve for a term of three years under subparagraph
(b) shall be eligible for re-election for a full term.

10. Notwithstanding paragraph 9, a judge assigned to a Trial or Appeals
Chamber in accordance with article 39 shall continue in office to complete
any trial or appeal the hearing of which has already commenced before that
Chamber.

Article 37
Judicial vacancies

1. In the event of a vacancy, an election shall be held in accordance with
article 36 to fill the vacancy.
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2. A judge elected to fill a vacancy shall serve for the remainder of the pre-
decessor’s term and, if that period is three years or less, shall be eligible for
re-election for a full term under article 36.

Article 38
The Presidency

1. The President and the First and Second Vice-Presidents shall be elected by
an absolute majority of the judges. They shall each serve for a term of three years
or until the end of their respective terms of office as judges, whichever expires
earlier. They shall be eligible for re-election once.

2. The First Vice-President shall act in place of the President in the event that
the President is unavailable or disqualified. The Second Vice-President shall
act in place of the President in the event that both the President and the First
Vice-President are unavailable or disqualified.

3. The President, together with the First and Second Vice-Presidents, shall
constitute the Presidency, which shall be responsible for:

(a) The proper administration of the Court, with the exception of the Office of
the Prosecutor; and
(b) The other functions conferred upon it in accordance with this Statute.

4. Indischarging its responsibility under paragraph 3 (a), the Presidency shall
coordinate with and seek the concurrence of the Prosecutor on all matters of
mutual concern.

Article 39
Chambers

1. As soon as possible after the election of the judges, the Court shall orga-
nize itself into the divisions specified in article 34, paragraph (b). The Appeals
Division shall be composed of the President and four other judges, the Trial
Division of not less than six judges and the Pre-Trial Division of not less than
six judges. The assignment of judges to divisions shall be based on the nature of
the functions to be performed by each division and the qualifications and expe-
rience of the judges elected to the Court, in such a way that each division shall
contain an appropriate combination of expertise in criminal law and procedure
and in international law. The Trial and Pre-Trial Divisions shall be composed
predominantly of judges with criminal trial experience.

2.

(a) The judicial functions of the Court shall be carried out in each division by
Chambers.
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(b)

(i) The Appeals Chamber shall be composed of all the judges of the
Appeals Division;

(ii) The functions of the Trial Chamber shall be carried out by three judges
of the Trial Division;

(iii) The functions of the Pre-Trial Chamber shall be carried out either
by three judges of the Pre-Trial Division or by a single judge of that
division in accordance with this Statute and the Rules of Procedure
and Evidence;

(c) Nothing in this paragraph shall preclude the simultaneous constitution of
more than one Trial Chamber or Pre-Trial Chamber when the efficient
management of the Court’s workload so requires.

(a) Judges assigned to the Trial and Pre-Trial Divisions shall serve in those
divisions for a period of three years, and thereafter until the completion
of any case the hearing of which has already commenced in the division
concerned.

(b) Judges assigned to the Appeals Division shall serve in that division for their
entire term of office.

4. Judges assigned to the Appeals Division shall serve only in that division.
Nothing in this article shall, however, preclude the temporary attachment of
judges from the Trial Division to the Pre-Trial Division or vice versa, if the
Presidency considers that the efficient management of the Court’s workload so
requires, provided that under no circumstances shall a judge who has partic-
ipated in the pre-trial phase of a case be eligible to sit on the Trial Chamber
hearing that case.

Article 40
Independence of the judges

1. The judges shall be independent in the performance of their functions.

2. Judges shall not engage in any activity which is likely to interfere with their
judicial functions or to affect confidence in their independence.

3. Judges required to serve on a full-time basis at the seat of the Court shall
not engage in any other occupation of a professional nature.
4. Any question regarding the application of paragraphs 2 and 3 shall be

decided by an absolute majority of the judges. Where any such question concerns
an individual judge, that judge shall not take part in the decision.
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Article 41
Excusing and disqualification of judges

1. The Presidency may, at the request of a judge, excuse that judge from
the exercise of a function under this Statute, in accordance with the Rules of
Procedure and Evidence.

2.

(a) A judge shall not participate in any case in which his or her impartiality
might reasonably be doubted on any ground. A judge shall be disqualified
from a case in accordance with this paragraph if, inter alia, that judge has
previously been involved in any capacity in that case before the Court or
in a related criminal case at the national level involving the person being
investigated or prosecuted. A judge shall also be disqualified on such other
grounds as may be provided for in the Rules of Procedure and Evidence.

(b) The Prosecutor or the person being investigated or prosecuted may request
the disqualification of a judge under this paragraph.

(c) Any question as to the disqualification of a judge shall be decided by an
absolute majority of the judges. The challenged judge shall be entitled to
present his or her comments on the matter, but shall not take part in the
decision.

Article 42
The Office of the Prosecutor

1. The Office of the Prosecutor shall act independently as a separate organ of
the Court. It shall be responsible for receiving referrals and any substantiated
information on crimes within the jurisdiction of the Court, for examining them
and for conducting investigations and prosecutions before the Court. A member
of the Office shall not seek or act on instructions from any external source.

2. The Office shall be headed by the Prosecutor. The Prosecutor shall have
full authority over the management and administration of the Office, including
the staff, facilities and other resources thereof. The Prosecutor shall be assisted
by one or more Deputy Prosecutors, who shall be entitled to carry out any
of the acts required of the Prosecutor under this Statute. The Prosecutor and
the Deputy Prosecutors shall be of different nationalities. They shall serve on a
full-time basis.

3. The Prosecutor and the Deputy Prosecutors shall be persons of high moral
character, be highly competent in and have extensive practical experience in the
prosecution or trial of criminal cases. They shall have an excellent knowledge
of and be fluent in at least one of the working languages of the Court.
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4. The Prosecutor shall be elected by secret ballot by an absolute majority of
the members of the Assembly of States Parties. The Deputy Prosecutors shall
be elected in the same way from a list of candidates provided by the Prosecutor.
The Prosecutor shall nominate three candidates for each position of Deputy
Prosecutor to be filled. Unless a shorter term is decided upon at the time of their
election, the Prosecutor and the Deputy Prosecutors shall hold office for a term
of nine years and shall not be eligible for re-election.

5. Neither the Prosecutor nor a Deputy Prosecutor shall engage in any activity
which is likely to interfere with his or her prosecutorial functions or to affect
confidence in his or her independence. They shall not engage in any other
occupation of a professional nature.

6. The Presidency may excuse the Prosecutor or a Deputy Prosecutor, at his
or her request, from acting in a particular case.

7. Neither the Prosecutor nor a Deputy Prosecutor shall participate in any
matter in which their impartiality might reasonably be doubted on any ground.
They shall be disqualified from a case in accordance with this paragraph if, inter
alia, they have previously been involved in any capacity in that case before the
Court or in a related criminal case at the national level involving the person
being investigated or prosecuted.

8. Any question as to the disqualification of the Prosecutor or a Deputy
Prosecutor shall be decided by the Appeals Chamber.

(a) The person being investigated or prosecuted may at any time request the
disqualification of the Prosecutor or a Deputy Prosecutor on the grounds
set out in this article;

(b) The Prosecutor or the Deputy Prosecutor, as appropriate, shall be entitled
to present his or her comments on the matter.

9. The Prosecutor shall appoint advisers with legal expertise on specificissues,
including, but not limited to, sexual and gender violence and violence against
children.

Article 43
The Registry

1. The Registry shall be responsible for the non-judicial aspects of the admin-
istration and servicing of the Court, without prejudice to the functions and
powers of the Prosecutor in accordance with article 42.

2. The Registry shall be headed by the Registrar, who shall be the princi-

pal administrative officer of the Court. The Registrar shall exercise his or her
functions under the authority of the President of the Court.
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3. The Registrar and the Deputy Registrar shall be persons of high moral
character, be highly competent and have an excellent knowledge of and be
fluent in at least one of the working languages of the Court.

4. The judges shall elect the Registrar by an absolute majority by secret ballot,
taking into account any recommendation by the Assembly of States Parties. If
the need arises and upon the recommendation of the Registrar, the judges shall
elect, in the same manner, a Deputy Registrar.

5. The Registrar shall hold office for a term of five years, shall be eligible for
re-election once and shall serve on a full-time basis. The Deputy Registrar shall
hold office for a term of five years or such shorter term as may be decided upon
by an absolute majority of the judges, and may be elected on the basis that the
Deputy Registrar shall be called upon to serve as required.

6. The Registrar shall set up a Victims and Witnesses Unit within the Reg-
istry. This Unit shall provide, in consultation with the Office of the Prosecutor,
protective measures and security arrangements, counselling and other appro-
priate assistance for witnesses, victims who appear before the Court, and others
who are at risk on account of testimony given by such witnesses. The Unit shall
include staff with expertise in trauma, including trauma related to crimes of
sexual violence.

Article 44
Staff

1. The Prosecutor and the Registrar shall appoint such qualified staff as may
be required to their respective offices. In the case of the Prosecutor, this shall
include the appointment of investigators.

2. In the employment of staff, the Prosecutor and the Registrar shall
ensure the highest standards of efficiency, competency and integrity, and shall
have regard, mutatis mutandis, to the criteria set forth in article 36, para-
graph 8.

3. The Registrar, with the agreement of the Presidency and the Prosecu-
tor, shall propose Staff Regulations which include the terms and conditions
upon which the staff of the Court shall be appointed, remunerated and dis-
missed. The Staff Regulations shall be approved by the Assembly of States
Parties.

4. The Court may, in exceptional circumstances, employ the expertise of
gratis personnel offered by States Parties, intergovernmental organizations or
non-governmental organizations to assist with the work of any of the organs
of the Court. The Prosecutor may accept any such offer on behalf of the Office
of the Prosecutor. Such gratis personnel shall be employed in accordance with
guidelines to be established by the Assembly of States Parties.
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Article 45
Solemn undertaking

Before taking up their respective duties under this Statute, the judges, the Pros-
ecutor, the Deputy Prosecutors, the Registrar and the Deputy Registrar shall
each make a solemn undertaking in open court to exercise his or her respective
functions impartially and conscientiously.

Article 46
Removal from office

1. Ajudge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy
Registrar shall be removed from office if a decision to this effect is made in
accordance with paragraph 2, in cases where that person:

(a) Is found to have committed serious misconduct or a serious breach of his
or her duties under this Statute, as provided for in the Rules of Procedure
and Evidence; or

(b) Is unable to exercise the functions required by this Statute.

2. A decision as to the removal from office of a judge, the Prosecutor or a
Deputy Prosecutor under paragraph 1 shall be made by the Assembly of States
Parties, by secret ballot:

(a) In the case of a judge, by a two-thirds majority of the States Parties upon a
recommendation adopted by a two-thirds majority of the other judges;

(b) In the case of the Prosecutor, by an absolute majority of the States Parties;

(c) In the case of a Deputy Prosecutor, by an absolute majority of the States
Parties upon the recommendation of the Prosecutor.

3. Adecision as to the removal from office of the Registrar or Deputy Registrar
shall be made by an absolute majority of the judges.

4. A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar
whose conduct or ability to exercise the functions of the office as required by
this Statute is challenged under this article shall have full opportunity to present
and receive evidence and to make submissions in accordance with the Rules of
Procedure and Evidence. The person in question shall not otherwise participate
in the consideration of the matter.

Article 47
Disciplinary measures

A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar who has
committed misconduct of a less serious nature than that set out in article 46,
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paragraph 1, shall be subject to disciplinary measures, in accordance with the
Rules of Procedure and Evidence.

Article 48
Privileges and immunities

1. The Court shall enjoy in the territory of each State Party such privileges
and immunities as are necessary for the fulfilment of its purposes.

2. Thejudges, the Prosecutor, the Deputy Prosecutors and the Registrar shall,
when engaged on or with respect to the business of the Court, enjoy the same
privileges and immunities as are accorded to heads of diplomatic missions and
shall, after the expiry of their terms of office, continue to be accorded immunity
from legal process of every kind in respect of words spoken or written and acts
performed by them in their official capacity.

3. The Deputy Registrar, the staff of the Office of the Prosecutor and the staff
of the Registry shall enjoy the privileges and immunities and facilities necessary
for the performance of their functions, in accordance with the agreement on
the privileges and immunities of the Court.

4. Counsel, experts, witnesses or any other person required to be present
at the seat of the Court shall be accorded such treatment as is necessary for
the proper functioning of the Court, in accordance with the agreement on the
privileges and immunities of the Court.

5. The privileges and immunities of:

(a) A judge or the Prosecutor may be waived by an absolute majority of the
judges;

(b) The Registrar may be waived by the Presidency;

(c) The Deputy Prosecutors and staff of the Office of the Prosecutor may be
waived by the Prosecutor;

(d) The Deputy Registrar and staff of the Registry may be waived by the
Registrar.

Article 49
Salaries, allowances and expenses

The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the
Deputy Registrar shall receive such salaries, allowances and expenses as may be
decided upon by the Assembly of States Parties. These salaries and allowances
shall not be reduced during their terms of office.
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Article 50
Official and working languages

1. The official languages of the Court shall be Arabic, Chinese, English,
French, Russian and Spanish. The judgments of the Court, as well as other
decisions resolving fundamental issues before the Court, shall be published
in the official languages. The Presidency shall, in accordance with the criteria
established by the Rules of Procedure and Evidence, determine which decisions
may be considered as resolving fundamental issues for the purposes of this
paragraph.

2. The working languages of the Court shall be English and French. The Rules
of Procedure and Evidence shall determine the cases in which other official
languages may be used as working languages.

3. At the request of any party to a proceeding or a State allowed to intervene
in a proceeding, the Court shall authorize a language other than English or
French to be used by such a party or State, provided that the Court considers
such authorization to be adequately justified.

Article 51
Rules of Procedure and Evidence

1. The Rules of Procedure and Evidence shall enter into force upon adoption
by a two-thirds majority of the members of the Assembly of States Parties.

2. Amendments to the Rules of Procedure and Evidence may be proposed by:

(a) Any State Party;
(b) The judges acting by an absolute majority; or
(c) The Prosecutor.

Such amendments shall enter into force upon adoption by a two-thirds majority
of the members of the Assembly of States Parties.

3. After the adoption of the Rules of Procedure and Evidence, in urgent cases
where the Rules do not provide for a specific situation before the Court, the
judges may, by a two-thirds majority, draw up provisional Rules to be applied
until adopted, amended or rejected at the next ordinary or special session of the
Assembly of States Parties.

4. The Rules of Procedure and Evidence, amendments thereto and any pro-
visional Rule shall be consistent with this Statute. Amendments to the Rules of
Procedure and Evidence as well as provisional Rules shall not be applied retroac-
tively to the detriment of the person who is being investigated or prosecuted or
who has been convicted.
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5. In the event of conflict between the Statute and the Rules of Procedure and
Evidence, the Statute shall prevail.

Article 52
Regulations of the Court

1. Thejudges shall, in accordance with this Statute and the Rules of Procedure
and Evidence, adopt, by an absolute majority, the Regulations of the Court
necessary for its routine functioning.

2. The Prosecutor and the Registrar shall be consulted in the elaboration of
the Regulations and any amendments thereto.

3. The Regulations and any amendments thereto shall take effect upon adop-
tion unless otherwise decided by the judges. Immediately upon adoption, they
shall be circulated to States Parties for comments. If within six months there are
no objections from a majority of States Parties, they shall remain in force.

PART 5
INVESTIGATION AND PROSECUTION

Article 53
Initiation of an investigation

1. The Prosecutor shall, having evaluated the information made available to
him or her, initiate an investigation unless he or she determines that there is no
reasonable basis to proceed under this Statute. In deciding whether to initiate
an investigation, the Prosecutor shall consider whether:

(a) The information available to the Prosecutor provides a reasonable basis to
believe that a crime within the jurisdiction of the Court has been or is being
committed;

(b) The case is or would be admissible under article 17; and

(c) Taking into account the gravity of the crime and the interests of victims,
there are nonetheless substantial reasons to believe that an investigation
would not serve the interests of justice.

If the Prosecutor determines that there is no reasonable basis to proceed and his
or her determination is based solely on subparagraph (c) above, he or she shall
inform the Pre-Trial Chamber.

2. If, upon investigation, the Prosecutor concludes that there is not a sufficient
basis for a prosecution because:
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(a) There is not a sufficient legal or factual basis to seek a warrant or summons
under article 58;

(b) The case is inadmissible under article 17; or

(c) A prosecution is not in the interests of justice, taking into account all the
circumstances, including the gravity of the crime, the interests of victims
and the age or infirmity of the alleged perpetrator, and his or her role in the
alleged crime

The Prosecutor shall inform the Pre-Trial Chamber and the State making a
referral under article 14 or the Security Council in a case under article 13,
paragraph (b), of his or her conclusion and the reasons for the conclusion.

3.

(a) Attherequest of the State making a referral under article 14 or the Security
Council under article 13, paragraph (b), the Pre-Trial Chamber may review
a decision of the Prosecutor under paragraph 1 or 2 not to proceed and may
request the Prosecutor to reconsider that decision.

(b) In addition, the Pre-Trial Chamber may, on its own initiative, review a
decision of the Prosecutor not to proceed if it is based solely on paragraph
1 (¢) or 2 (¢). In such a case, the decision of the Prosecutor shall be effective
only if confirmed by the Pre-Trial Chamber.

4. The Prosecutor may, at any time, reconsider a decision whether to initiate
an investigation or prosecution based on new facts or information.

Article 54
Duties and powers of the Prosecutor with respect to investigations

1. The Prosecutor shall:

(a) In order to establish the truth, extend the investigation to cover all facts
and evidence relevant to an assessment of whether there is criminal respon-
sibility under this Statute, and, in doing so, investigate incriminating and
exonerating circumstances equally;

(b) Take appropriate measures to ensure the effective investigation and pros-
ecution of crimes within the jurisdiction of the Court, and in doing so,
respect the interests and personal circumstances of victims and witnesses,
including age, gender as defined in article 7, paragraph 3, and health, and
take into account the nature of the crime, in particular where it involves
sexual violence, gender violence or violence against children; and

(c) Fully respect the rights of persons arising under this Statute.

2. The Prosecutor may conduct investigations on the territory of a State:
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(a) Inaccordance with the provisions of Part 9; or
(b) As authorized by the Pre-Trial Chamber under article 57, paragraph 3 (d).

3. The Prosecutor may:

(a) Collect and examine evidence;

(b) Request the presence of and question persons being investigated, victims
and witnesses;

(c) Seek the cooperation of any State or intergovernmental organization or
arrangement in accordance with its respective competence and/or mandate;

(d) Enter into such arrangements or agreements, not inconsistent with this
Statute, as may be necessary to facilitate the cooperation of a State, inter-
governmental organization or person;

(e) Agree not to disclose, at any stage of the proceedings, documents or infor-
mation that the Prosecutor obtains on the condition of confidentiality and
solely for the purpose of generating new evidence, unless the provider of
the information consents; and

(f) Take necessary measures, or request that necessary measures be taken, to
ensure the confidentiality of information, the protection of any person or
the preservation of evidence.

Article 55
Rights of persons during an investigation

1. In respect of an investigation under this Statute, a person:

(a) Shall not be compelled to incriminate himself or herself or to confess guilt;

(b) Shall not be subjected to any form of coercion, duress or threat, to torture or
to any other form of cruel, inhuman or degrading treatment or punishment;

(c) Shall, if questioned in a language other than a language the person fully
understands and speaks, have, free of any cost, the assistance of a competent
interpreter and such translations as are necessary to meet the requirements
of fairness and

(d) Shall not be subjected to arbitrary arrest or detention; and shall not be
deprived of his or her liberty except on such grounds and in accordance
with such procedures as are established in this Statute.

2. Where there are grounds to believe that a person has committed a crime
within the jurisdiction of the Court and that person is about to be questioned
either by the Prosecutor, or by national authorities pursuant to a request made
under Part 9 of this Statute, that person shall also have the following rights of
which he or she shall be informed prior to being questioned:
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(a) Tobeinformed, prior to being questioned, that there are grounds to believe
that he or she has committed a crime within the jurisdiction of the Court;

(b) To remain silent, without such silence being a consideration in the deter-
mination of guilt or innocence;

(c) To have legal assistance of the person’s choosing, or, if the person does not
have legal assistance, to have legal assistance assigned to him or her, in any
case where the interests of justice so require, and without payment by the
person in any such case if the person does not have sufficient means to pay
for it; and

(d) Tobe questioned in the presence of counsel unless the person has voluntarily
waived his or her right to counsel.

Article 56
Role of the Pre-Trial Chamber in relation to a unique
investigative opportunity

1.

(a) Where the Prosecutor considers an investigation to present a unique oppor-
tunity to take testimony or a statement from a witness or to examine, collect
or test evidence, which may not be available subsequently for the purposes
of a trial, the Prosecutor shall so inform the Pre-Trial Chamber.

(b) In that case, the Pre-Trial Chamber may, upon request of the Prosecutor,
take such measures as may be necessary to ensure the efficiency and integrity
of the proceedings and, in particular, to protect the rights of the defence.

(c) Unless the Pre-Trial Chamber orders otherwise, the Prosecutor shall provide
the relevant information to the person who has been arrested or appeared
in response to a summons in connection with the investigation referred to
in subparagraph (a), in order that he or she may be heard on the matter.

2. The measures referred to in paragraph 1 (b) may include:

(a) Making recommendations or orders regarding procedures to be followed;

(b) Directing that a record be made of the proceedings;

(c) Appointing an expert to assist;

(d) Authorizing counsel for a person who has been arrested, or appeared before
the Court in response to a summons, to participate, or where there has not
yet been such an arrest or appearance or counsel has not been designated,
appointing another counsel to attend and represent the interests of the
defence;

(e) Naming one of its members or, if necessary, another available judge of the
Pre-Trial or Trial Division to observe and make recommendations or orders
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regarding the collection and preservation of evidence and the questioning
of persons;
(f) Takingsuch other action as may be necessary to collect or preserve evidence.

3.

(a) Where the Prosecutor has not sought measures pursuant to this article
but the Pre-Trial Chamber considers that such measures are required to
preserve evidence that it deems would be essential for the defence at trial,
it shall consult with the Prosecutor as to whether there is good reason for
the Prosecutor’s failure to request the measures. If upon consultation, the
Pre-Trial Chamber concludes that the Prosecutor’s failure to request such
measures is unjustified, the Pre-Trial Chamber may take such measures on
its own initiative.

(b) A decision of the Pre-Trial Chamber to act on its own initiative under this
paragraph may be appealed by the Prosecutor. The appeal shall be heard on
an expedited basis.

4. The admissibility of evidence preserved or collected for trial pursuant to
this article, or the record thereof, shall be governed at trial by article 69, and
given such weight as determined by the Trial Chamber.

Article 57
Functions and powers of the Pre-Trial Chamber

1. Unless otherwise provided in this Statute, the Pre-Trial Chamber shall
exercise its functions in accordance with the provisions of this article.

2.

(a) Orders or rulings of the Pre-Trial Chamber issued under articles 15, 18, 19,
54, paragraph 2, 61, paragraph 7, and 72 must be concurred in by a majority
of its judges.

(b) In all other cases, a single judge of the Pre-Trial Chamber may exercise the
functions provided for in this Statute, unless otherwise provided for in the
Rules of Procedure and Evidence or by a majority of the Pre-Trial Chamber.

3. Inaddition to its other functions under this Statute, the Pre-Trial Chamber
may:

(a) At the request of the Prosecutor, issue such orders and warrants as may be
required for the purposes of an investigation;

(b) Upon the request of a person who has been arrested or has appeared pur-
suant to a summons under article 58, issue such orders, including measures
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such as those described in article 56, or seek such cooperation pursuant to
Part 9 as may be necessary to assist the person in the preparation of his or
her defence;

(c) Where necessary, provide for the protection and privacy of victims and
witnesses, the preservation of evidence, the protection of persons who have
been arrested or appeared in response to a summons, and the protection of
national security information;

(d) Authorize the Prosecutor to take specific investigative steps within the ter-
ritory of a State Party without having secured the cooperation of that State
under Part 9 if, whenever possible having regard to the views of the
State concerned, the Pre-Trial Chamber has determined in that case that the
State s clearly unable to execute a request for cooperation due to the unavail-
ability of any authority or any component of its judicial system competent
to execute the request for cooperation under Part 9.

(e) Whereawarrantofarrestorasummons hasbeenissued underarticle 58,and
having due regard to the strength of the evidence and the rights of the parties
concerned, as provided for in this Statute and the Rules of Procedure and
Evidence, seek the cooperation of States pursuant to article 93, paragraph 1
(k), to take protective measures for the purpose of forfeiture, in particular
for the ultimate benefit of victims.

Article 58
Issuance by the Pre-Trial Chamber of a warrant of arrest
or a summons to appear

1. Atany time after the initiation of an investigation, the Pre-Trial Chamber
shall, on the application of the Prosecutor, issue a warrant of arrest of a person
if, having examined the application and the evidence or other information
submitted by the Prosecutor, it is satisfied that:

(a) There are reasonable grounds to believe that the person has committed a
crime within the jurisdiction of the Court; and
(b) The arrest of the person appears necessary:
(¢) (i) To ensure the person’s appearance at trial,
(ii) To ensure that the person does not obstruct or endanger the investi-
gation or the court proceedings, or
(iii) Where applicable, to prevent the person from continuing with the
commission of that crime or a related crime which is within the
jurisdiction of the Court and which arises out of the same circum-
stances.
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(2) The application of the Prosecutor shall contain:

(a) The name of the person and any other relevant identifying information;

(b) A specific reference to the crimes within the jurisdiction of the Court which
the person is alleged to have committed;

(c) A concise statement of the facts which are alleged to constitute those crimes;

(d) A summary of the evidence and any other information which establish
reasonable grounds to believe that the person committed those crimes; and

(e) The reason why the Prosecutor believes that the arrest of the person is
necessary.

3. The warrant of arrest shall contain:

(a) The name of the person and any other relevant identifying information;

(b) A specific reference to the crimes within the jurisdiction of the Court for
which the person’s arrest is sought; and

(c) A concise statement of the facts which are alleged to constitute those crimes.

4. The warrant of arrest shall remain in effect until otherwise ordered by the
Court.

5. On the basis of the warrant of arrest, the Court may request the provisional
arrest or the arrest and surrender of the person under Part 9.

6. The Prosecutor may request the Pre-Trial Chamber to amend the warrant
of arrest by modifying or adding to the crimes specified therein. The Pre-Trial
Chamber shall so amend the warrant if it is satisfied that there are reason-
able grounds to believe that the person committed the modified or additional
crimes.

7. Asan alternative to seeking a warrant of arrest, the Prosecutor may submit
an application requesting that the Pre-Trial Chamber issue a summons for the
person to appear. If the Pre-Trial Chamber is satisfied that there are reasonable
grounds to believe that the person committed the crime alleged and that a sum-
mons is sufficient to ensure the person’s appearance, it shall issue the summons,
with or without conditions restricting liberty (other than detention) if provided
for by national law, for the person to appear. The summons shall contain:

(a) The name of the person and any other relevant identifying information;

(b) The specified date on which the person is to appear;

(c) A specific reference to the crimes within the jurisdiction of the Court which
the person is alleged to have committed; and

(d) A concise statement of the facts which are alleged to constitute the crime.

The summons shall be served on the person.
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Article 59
Arrest proceedings in the custodial State

1. A State Party which has received a request for provisional arrest or for arrest
and surrender shall immediately take steps to arrest the person in question in
accordance with its laws and the provisions of Part 9.

2. A person arrested shall be brought promptly before the competent judicial
authority in the custodial State which shall determine, in accordance with the
law of that State, that:

(a) The warrant applies to that person;
(b) The person has been arrested in accordance with the proper process; and
(c) The person’s rights have been respected.

3. The person arrested shall have the right to apply to the competent authority
in the custodial State for interim release pending surrender.

4. In reaching a decision on any such application, the competent authority
in the custodial State shall consider whether, given the gravity of the alleged
crimes, there are urgent and exceptional circumstances to justify interim release
and whether necessary safeguards exist to ensure that the custodial State can
fulfil its duty to surrender the person to the Court. It shall not be open to the
competent authority of the custodial State to consider whether the warrant
of arrest was properly issued in accordance with article 58, paragraph 1 (a)
and (b).

5. The Pre-Trial Chamber shall be notified of any request for interim release
and shall make recommendations to the competent authority in the custodial
State. The competent authority in the custodial State shall give full consideration
to such recommendations, including any recommendations on measures to
prevent the escape of the person, before rendering its decision.

6. Ifthe person is granted interim release, the Pre-Trial Chamber may request
periodic reports on the status of the interim release.

7. Once ordered to be surrendered by the custodial State, the person shall be
delivered to the Court as soon as possible.

Article 60
Initial proceedings before the Court

1. Upon the surrender of the person to the Court, or the person’s appearance
before the Court voluntarily or pursuant to a summons, the Pre-Trial Chamber
shall satisfy itself that the person has been informed of the crimes which he or
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she is alleged to have committed, and of his or her rights under this Statute,
including the right to apply for interim release pending trial.

2. A person subject to a warrant of arrest may apply for interim release
pending trial. If the Pre-Trial Chamber is satisfied that the conditions set forth
in article 58, paragraph 1, are met, the person shall continue to be detained.
If it is not so satisfied, the Pre-Trial Chamber shall release the person, with or
without conditions.

3. The Pre-Trial Chamber shall periodically review its ruling on the release or
detention of the person, and may do so at any time on the request of the Prose-
cutor or the person. Upon such review, it may modify its ruling as to detention,
release or conditions of release, if it is satisfied that changed circumstances so
require.

4. The Pre-Trial Chamber shall ensure that a person is not detained for an
unreasonable period prior to trial due to inexcusable delay by the Prosecutor. If
such delay occurs, the Court shall consider releasing the person, with or without
conditions.

5. If necessary, the Pre-Trial Chamber may issue a warrant of arrest to secure
the presence of a person who has been released.

Article 61
Confirmation of the charges before trial

1. Subject to the provisions of paragraph 2, within a reasonable time after
the person’s surrender or voluntary appearance before the Court, the Pre-Trial
Chamber shall hold a hearing to confirm the charges on which the Prosecutor
intends to seek trial. The hearing shall be held in the presence of the Prosecutor
and the person charged, as well as his or her counsel.

2. The Pre-Trial Chamber may, upon request of the Prosecutor or on its
own motion, hold a hearing in the absence of the person charged to confirm
the charges on which the Prosecutor intends to seek trial when the person
has:

(a) Waived his or her right to be present; or

(b) Fled or cannot be found and all reasonable steps have been taken to secure
his or her appearance before the Court and to inform the person of the
charges and that a hearing to confirm those charges will be held.

In that case, the person shall be represented by counsel where the Pre-Trial
Chamber determines that it is in the interests of justice.
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3. Within a reasonable time before the hearing, the person shall:

(a) Be provided with a copy of the document containing the charges on which
the Prosecutor intends to bring the person to trial; and

(b) Be informed of the evidence on which the Prosecutor intends to rely at the
hearing.

The Pre-Trial Chamber may issue orders regarding the disclosure of information
for the purposes of the hearing.

4. Before the hearing, the Prosecutor may continue the investigation and may
amend or withdraw any charges. The person shall be given reasonable notice
before the hearing of any amendment to or withdrawal of charges. In case of a
withdrawal of charges, the Prosecutor shall notify the Pre-Trial Chamber of the
reasons for the withdrawal.

5. At the hearing, the Prosecutor shall support each charge with sufficient
evidence to establish substantial grounds to believe that the person commit-
ted the crime charged. The Prosecutor may rely on documentary or summary
evidence and need not call the witnesses expected to testify at the trial.

6. At the hearing, the person may:

(a) Object to the charges;
(b) Challenge the evidence presented by the Prosecutor; and
(c) Present evidence.

7. The Pre-Trial Chamber shall, on the basis of the hearing, determine
whether there is sufficient evidence to establish substantial grounds to believe
that the person committed each of the crimes charged. Based on its determina-
tion, the Pre-Trial Chamber shall:

(a) Confirm those charges in relation to which it has determined that there is
sufficient evidence; and commit the person to a Trial Chamber for trial on
the charges as confirmed;

(b) Decline to confirm those charges in relation to which it has determined that
there is insufficient evidence;

(c) Adjourn the hearing and request the Prosecutor to consider:

(i) Providing further evidence or conducting further investigation with
respect to a particular charge; or

(ii) Amendinga charge because the evidence submitted appears to establish
a different crime within the jurisdiction of the Court.

8. Where the Pre-Trial Chamber declines to confirm a charge, the Prosecutor
shall not be precluded from subsequently requesting its confirmation if the
request is supported by additional evidence.
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9. After the charges are confirmed and before the trial has begun, the Prose-
cutor may, with the permission of the Pre-Trial Chamber and after notice to the
accused, amend the charges. If the Prosecutor seeks to add additional charges
or to substitute more serious charges, a hearing under this article to confirm
those charges must be held. After commencement of the trial, the Prosecutor
may, with the permission of the Trial Chamber, withdraw the charges.

10. Any warrant previously issued shall cease to have effect with respect to
any charges which have not been confirmed by the Pre-Trial Chamber or which
have been withdrawn by the Prosecutor.

11. Once the charges have been confirmed in accordance with this article, the
Presidency shall constitute a Trial Chamber which, subject to paragraph 9 and
to article 64, paragraph 4, shall be responsible for the conduct of subsequent
proceedings and may exercise any function of the Pre-Trial Chamber that is
relevant and capable of application in those proceedings.

PARrT 6
THE TRIAL

Article 62
Place of trial

Unless otherwise decided, the place of the trial shall be the seat of the Court.

Article 63
Trial in the presence of the accused

1. The accused shall be present during the trial.

2. If the accused, being present before the Court, continues to disrupt the
trial, the Trial Chamber may remove the accused and shall make provision for
him or her to observe the trial and instruct counsel from outside the courtroom,
through the use of communications technology, if required. Such measures shall
be taken only in exceptional circumstances after other reasonable alternatives
have proved inadequate, and only for such duration as is strictly required.

Article 64
Functions and powers of the Trial Chamber

1. The functions and powers of the Trial Chamber set out in this article shall
be exercised in accordance with this Statute and the Rules of Procedure and
Evidence.
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2. The Trial Chamber shall ensure that a trial is fair and expeditious and is
conducted with full respect for the rights of the accused and due regard for the
protection of victims and witnesses.

3. Upon assignment of a case for trial in accordance with this Statute, the
Trial Chamber assigned to deal with the case shall:

(a) Confer with the parties and adopt such procedures as are necessary to
facilitate the fair and expeditious conduct of the proceedings;

(b) Determine the language or languages to be used at trial; and

(c) Subject to any other relevant provisions of this Statute, provide for disclo-
sure of documents or information not previously disclosed, sufficiently in
advance of the commencement of the trial to enable adequate preparation
for trial.

4. The Trial Chamber may, if necessary for its effective and fair functioning,
refer preliminary issues to the Pre-Trial Chamber or, if necessary, to another
available judge of the Pre-Trial Division.

5. Upon notice to the parties, the Trial Chamber may, as appropriate, direct
that there be joinder or severance in respect of charges against more than one
accused.

6. In performing its functions prior to trial or during the course of a trial,
the Trial Chamber may, as necessary:

(a) Exercise any functions of the Pre-Trial Chamber referred to in article 61,
paragraph 11;

(b) Require the attendance and testimony of witnesses and production of docu-
ments and other evidence by obtaining, if necessary, the assistance of States
as provided in this Statute;

(c) Provide for the protection of confidential information;

(d) Order the production of evidence in addition to that already collected prior
to the trial or presented during the trial by the parties;

(e) Provide for the protection of the accused, witnesses and victims; and

(f) Rule on any other relevant matters.

7. The trial shall be held in public. The Trial Chamber may, however, deter-
mine that special circumstances require that certain proceedings be in closed
session for the purposes set forth in article 68, or to protect confidential or
sensitive information to be given in evidence.

8.

(a) Atthe commencement of the trial, the Trial Chamber shall have read to the
accused the charges previously confirmed by the Pre-Trial Chamber. The
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Trial Chamber shall satisfy itself that the accused understands the nature of
the charges. It shall afford him or her the opportunity to make an admisson
of guilt in accordance with article 65 or to plead not guilty.

(b) At the trial, the presiding judge may give directions for the conduct of pro-
ceedings, including to ensure that they are conducted in a fair and impartial
manner. Subject to any directions of the presiding judge, the parties may
submit evidence in accordance with the provisions of this Statute.

9. The Trial Chamber shall have, inter alia, the power on application of a
party or on its own motion to:

(a) Rule on the admissibility or relevance of evidence; and
(b) Take all necessary steps to maintain order in the course of a hearing.

10. The Trial Chamber shall ensure that a complete record of the trial, which
accurately reflects the proceedings, is made and that it is maintained and pre-
served by the Registrar.

Article 65
Proceedings on an admission of guilt

1. Where the accused makes an admission of guilt pursuant to article 64,
paragraph 8 (a), the Trial Chamber shall determine whether:

(a) The accused understands the nature and consequences of the admission of
guilt;
(b) The admission is voluntarily made by the accused after sufficient consulta-
tion with defence counsel; and
(c) Theadmission of guiltis supported by the facts of the case that are contained
in:
(i) The charges brought by the Prosecutor and admitted by the accused;
(ii) Any materials presented by the Prosecutor which supplement the
charges and which the accused accepts; and
(iii) Any other evidence, such as the testimony of witnesses, presented by
the Prosecutor or the accused.

2. Where the Trial Chamber is satisfied that the matters referred to in para-
graph 1 are established, it shall consider the admission of guilt, together with
any additional evidence presented, as establishing all the essential facts that are
required to prove the crime to which the admission of guilt relates, and may
convict the accused of that crime.

3. Where the Trial Chamber is not satisfied that the matters referred to in
paragraph 1 are established, it shall consider the admission of guilt as not having
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been made, in which case it shall order that the trial be continued under the
ordinary trial procedures provided by this Statute and may remit the case to
another Trial Chamber.

4. Where the Trial Chamber is of the opinion that a more complete presen-
tation of the facts of the case is required in the interests of justice, in particular
the interests of the victims, the Trial Chamber may:

(a) Request the Prosecutor to present additional evidence, including the testi-
mony of witnesses; or

(b) Order that the trial be continued under the ordinary trial procedures pro-
vided by this Statute, in which case it shall consider the admission of
guilt as not having been made and may remit the case to another Trial
Chamber.

5. Any discussions between the Prosecutor and the defence regarding modi-
fication of the charges, the admission of guilt or the penalty to be imposed shall
not be binding on the Court.

Article 66
Presumption of innocence

1. Everyone shall be presumed innocent until proved guilty before the Court
in accordance with the applicable law.

2. The onus is on the Prosecutor to prove the guilt of the accused.

3. In order to convict the accused, the Court must be convinced of the guilt
of the accused beyond reasonable doubt.

Article 67
Rights of the accused

1. In the determination of any charge, the accused shall be entitled to a public
hearing, having regard to the provisions of this Statute, to a fair hearing con-
ducted impartially, and to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail of the nature, cause and content of
the charge, in a language which the accused fully understands and speaks;

(b) To have adequate time and facilities for the preparation of the defence and
to communicate freely with counsel of the accused’s choosing in confidence;

(c) To be tried without undue delay;

(d) Subject to article 63, paragraph 2, to be present at the trial, to conduct the
defence in person or through legal assistance of the accused’s choosing, to
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be informed, if the accused does not have legal assistance, of this right and
to have legal assistance assigned by the Court in any case where the interests
of justice so require, and without payment if the accused lacks sufficient
means to pay for it;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf
under the same conditions as witnesses against him or her. The accused shall
also be entitled to raise defences and to present other evidence admissible
under this Statute;

(f) To have, free of any cost, the assistance of a competent interpreter and such
translations as are necessary to meet the requirements of fairness, if any
of the proceedings of or documents presented to the Court are not in a
language which the accused fully understands and speaks;

(g) Not to be compelled to testify or to confess guilt and to remain silent,
without such silence being a consideration in the determination of guilt or
innocence;

(h) To make an unsworn oral or written statement in his or her defence; and

(i) Not to have imposed on him or her any reversal of the burden of proof or
any onus of rebuttal.

2. In addition to any other disclosure provided for in this Statute, the Pros-
ecutor shall, as soon as practicable, disclose to the defence evidence in the
Prosecutor’s possession or control which he or she believes shows or tends to
show the innocence of the accused, or to mitigate the guilt of the accused, or
which may affect the credibility of prosecution evidence. In case of doubt as to
the application of this paragraph, the Court shall decide.

Article 68
Protection of the victims and witnesses and their
participation in the proceedings

1. The Court shall take appropriate measures to protect the safety, physical
and psychological well-being, dignity and privacy of victims and witnesses.
In so doing, the Court shall have regard to all relevant factors, including age,
gender as defined in article 7, paragraph 3, and health, and the nature of the
crime, in particular, but not limited to, where the crime involves sexual or
gender violence or violence against children. The Prosecutor shall take such
measures particularly during the investigation and prosecution of such crimes.
These measures shall not be prejudicial to or inconsistent with the rights of the
accused and a fair and impartial trial.
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2. Asanexceptionto the principle of publichearings provided for in article 67,
the Chambers of the Court may, to protect victims and witnesses or an accused,
conduct any part of the proceedings in camera or allow the presentation of
evidence by electronic or other special means. In particular, such measures shall
be implemented in the case of a victim of sexual violence or a child who is a
victim or a witness, unless otherwise ordered by the Court, having regard to all
the circumstances, particularly the views of the victim or witness.

3. Where the personal interests of the victims are affected, the Court shall
permit their views and concerns to be presented and considered at stages of
the proceedings determined to be appropriate by the Court and in a manner
which is not prejudicial to or inconsistent with the rights of the accused and
a fair and impartial trial. Such views and concerns may be presented by the
legal representatives of the victims where the Court considers it appropriate, in
accordance with the Rules of Procedure and Evidence.

4. The Victims and Witnesses Unit may advise the Prosecutor and the Court
on appropriate protective measures, security arrangements, counselling and
assistance as referred to in article 43, paragraph 6.

5. Where the disclosure of evidence or information pursuant to this Statute
may lead to the grave endangerment of the security of a witness or his or her
family, the Prosecutor may, for the purposes of any proceedings conducted prior
to the commencement of the trial, withhold such evidence or information and
instead submit a summary thereof. Such measures shall be exercised in a manner
which is not prejudicial to or inconsistent with the rights of the accused and a
fair and impartial trial.

6. A State may make an application for necessary measures to be taken in
respect of the protection of its servants or agents and the protection of confi-
dential or sensitive information.

Article 69
Evidence

1. Before testifying, each witness shall, in accordance with the Rules of Pro-
cedure and Evidence, give an undertaking as to the truthfulness of the evidence
to be given by that witness.

2. The testimony of a witness at trial shall be given in person, except to
the extent provided by the measures set forth in article 68 or in the Rules of
Procedure and Evidence. The Court may also permit the giving of viva voce (oral)
or recorded testimony of a witness by means of video or audio technology, as well
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as the introduction of documents or written transcripts, subject to this Statute
and in accordance with the Rules of Procedure and Evidence. These measures
shall not be prejudicial to or inconsistent with the rights of the accused.

3. The parties may submit evidence relevant to the case, in accordance with
article 64. The Court shall have the authority to request the submission of all
evidence that it considers necessary for the determination of the truth.

4. The Court may rule on the relevance or admissibility of any evidence,
taking into account, inter alia, the probative value of the evidence and any
prejudice that such evidence may cause to a fair trial or to a fair evaluation of the
testimony of a witness, in accordance with the Rules of Procedure and Evidence.

5. The Court shall respect and observe privileges on confidentiality as pro-
vided for in the Rules of Procedure and Evidence.

6. The Court shall not require proof of facts of common knowledge but may
take judicial notice of them.

7. Evidence obtained by means of a violation of this Statute or internationally
recognized human rights shall not be admissible if:

(a) The violation casts substantial doubt on the reliability of the evidence; or
(b) The admission of the evidence would be antithetical to and would seriously
damage the integrity of the proceedings.

8. When deciding on the relevance or admissibility of evidence collected
by a State, the Court shall not rule on the application of the State’s national
law.

Article 70
Offences against the administration of justice

1. The Court shall have jurisdiction over the following offences against its
administration of justice when committed intentionally:

(a) Giving false testimony when under an obligation pursuant to article 69,
paragraph 1, to tell the truth;

(b) Presenting evidence that the party knows is false or forged;

(c¢) Corruptly influencing a witness, obstructing or interfering with the atten-
dance or testimony of a witness, retaliating against a witness for giving
testimony or destroying, tampering with or interfering with the collection
of evidence;

(d) Impeding, intimidating or corruptly influencing an official of the Court
for the purpose of forcing or persuading the official not to perform, or to
perform improperly, his or her duties;
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(e) Retaliating against an official of the Court on account of duties performed
by that or another official;

(f) Soliciting or accepting a bribe as an official of the Court in connection with
his or her official duties.

2. The principles and procedures governing the Court’s exercise of jurisdic-
tion over offences under this article shall be those provided for in the Rules
of Procedure and Evidence. The conditions for providing international coop-
eration to the Court with respect to its proceedings under this article shall be
governed by the domestic laws of the requested State.

3. In the event of conviction, the Court may impose a term of imprisonment
not exceeding five years, or a fine in accordance with the Rules of Procedure and
Evidence, or both.

4.

(a) Each State Party shall extend its criminal laws penalizing offences against
the integrity of its own investigative or judicial process to offences against
the administration of justice referred to in this article, committed on its
territory, or by one of its nationals;

(b) Upon request by the Court, whenever it deems it proper, the State Party shall
submit the case to its competent authorities for the purpose of prosecution.
Those authorities shall treat such cases with diligence and devote sufficient
resources to enable them to be conducted effectively.

Article 71
Sanctions for misconduct before the Court

1. The Court may sanction persons present before it who commit miscon-
duct, including disruption of its proceedings or deliberate refusal to comply
with its directions, by administrative measures other than imprisonment, such
as temporary or permanent removal from the courtroom, a fine or other similar
measures provided for in the Rules of Procedure and Evidence.

2. The procedures governing the imposition of the measures set forth in
paragraph 1 shall be those provided for in the Rules of Procedure and Evidence.

Article 72
Protection of national security information

1. This article applies in any case where the disclosure of the information or
documents of a State would, in the opinion of that State, prejudice its national
security interests. Such cases include those falling within the scope of article 56,
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paragraphs 2 and 3, article 61, paragraph 3, article 64, paragraph 3, article 67,
paragraph 2, article 68, paragraph 6, article 87, paragraph 6 and article 93, as
well as cases arising at any other stage of the proceedings where such disclosure
may be at issue.

2. This article shall also apply when a person who has been requested to
give information or evidence has refused to do so or has referred the matter to
the State on the ground that disclosure would prejudice the national security
interests of a State and the State concerned confirms that it is of the opinion
that disclosure would prejudice its national security interests.

3. Nothing in this article shall prejudice the requirements of confidential-
ity applicable under article 54, paragraph 3 (e) and (f), or the application of
article 73.

4. IfaState learns that information or documents of the State are being, or are
likely to be, disclosed at any stage of the proceedings, and it is of the opinion that
disclosure would prejudice its national security interests, that State shall have
the right to intervene in order to obtain resolution of the issue in accordance
with this article.

5. If, in the opinion of a State, disclosure of information would prejudice its
national security interests, all reasonable steps will be taken by the State, acting
in conjunction with the Prosecutor, the defence or the Pre-Trial Chamber or
Trial Chamber, as the case may be, to seek to resolve the matter by cooperative
means. Such steps may include:

(a) Modification or clarification of the request;

(b) A determination by the Court regarding the relevance of the information or
evidence sought, or a determination as to whether the evidence, though rel-
evant, could be or has been obtained from a source other than the requested
State;

(c) Obtaining the information or evidence from a different source or in a dif-
ferent form; or

(d) Agreement on conditions under which the assistance could be provided
including, among other things, providing summaries or redactions, lim-
itations on disclosure, use of in camera or ex parte proceedings, or other
protective measures permissible under the Statute and the Rules of Proce-
dure and Evidence.

6. Once all reasonable steps have been taken to resolve the matter through
cooperative means, and if the State considers that there are no means or con-
ditions under which the information or documents could be provided or dis-
closed without prejudice to its national security interests, it shall so notify the
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Prosecutor or the Court of the specific reasons for its decision, unless a specific
description of the reasons would itself necessarily result in such prejudice to the
State’s national security interests.

7. Thereafter, if the Court determines that the evidence is relevant and nec-
essary for the establishment of the guilt or innocence of the accused, the Court
may undertake the following actions:

(a) Where disclosure of the information or document is sought pursuant to
a request for cooperation under Part 9 or the circumstances described in
paragraph 2, and the State has invoked the ground for refusal referred to in
article 93, paragraph 4:

(i) The Court may, before making any conclusion referred to in sub-
paragraph 7 (a) (ii), request further consultations for the purpose of
considering the State’s representations, which may include, as appro-
priate, hearings in camera and ex parte;

(ii) If the Court concludes that, by invoking the ground for refusal under
article 93, paragraph 4, in the circumstances of the case, the requested
State is not acting in accordance with its obligations under this Statute,
the Court may refer the matter in accordance with article 87, para-
graph 7, specifying the reasons for its conclusion and

(iii) The Court may make such inference in the trial of the accused as to
the existence or non-existence of a fact, as may be appropriate in the
circumstances; or

(b) In all other circumstances:

(i) Order disclosure; or

(ii) To the extent it does not order disclosure, make such inference in the
trial of the accused as to the existence or non-existence of a fact, as may

be appropriate in the circumstances.

Article 73
Third-party information or documents

If a State Party is requested by the Court to provide a document or information
in its custody, possession or control, which was disclosed to it in confidence by
a State, intergovernmental organization or international organization, it shall
seek the consent of the originator to disclose that document or information.
If the originator is a State Party, it shall either consent to disclosure of the
information or document or undertake to resolve the issue of disclosure with
the Court, subject to the provisions of article 72. If the originator is not a State
Party and refuses to consent to disclosure, the requested State shall inform the
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Court that it is unable to provide the document or information because of a
pre-existing obligation of confidentiality to the originator.

Article 74
Requirements for the decision

1. All the judges of the Trial Chamber shall be present at each stage of the
trial and throughout their deliberations. The Presidency may, on a case-by-case
basis, designate, as available, one or more alternate judges to be present at each
stage of the trial and to replace a member of the Trial Chamber if that member
is unable to continue attending.

2. The Trial Chamber’s decision shall be based on its evaluation of the evi-
dence and the entire proceedings. The decision shall not exceed the facts and
circumstances described in the charges and any amendments to the charges. The
Court may base its decision only on evidence submitted and discussed before it
at the trial.

3. The judges shall attempt to achieve unanimity in their decision, failing
which the decision shall be taken by a majority of the judges.

4. The deliberations of the Trial Chamber shall remain secret.

5. The decision shall be in writing and shall contain a full and reasoned
statement of the Trial Chamber’s findings on the evidence and conclusions. The
Trial Chamber shall issue one decision. When there is no unanimity, the Trial
Chamber’s decision shall contain the views of the majority and the minority.
The decision or a summary there of shall be delivered in open court.

Article 75
Reparations to victims

1. The Court shall establish principles relating to reparations to, or in respect
of, victims, including restitution, compensation and rehabilitation. On this
basis, in its decision the Court may, either upon request or on its own motion in
exceptional circumstances, determine the scope and extent of any damage, loss
and injury to, or in respect of, victims and will state the principles on which it
is acting.

2. The Court may make an order directly against a convicted person specify-
ing appropriate reparations to, or in respect of, victims, including restitution,
compensation and rehabilitation. Where appropriate, the Court may order that
the award for reparations be made through the Trust Fund provided for in
article 79.
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3. Before making an order under this article, the Court may invite and shall
take account of representations from or on behalf of the convicted person,
victims, other interested persons or interested States.

4. In exercising its power under this article, the Court may, after a person is
convicted of a crime within the jurisdiction of the Court, determine whether,
in order to give effect to an order which it may make under this article, it is
necessary to seek measures under article 93, paragraph 1.

5. A State Party shall give effect to a decision under this article as if the
provisions of article 109 were applicable to this article.

6. Nothing in this article shall be interpreted as prejudicing the rights of
victims under national or international law.

Article 76
Sentencing

1. Inthe event of a conviction, the Trial Chamber shall consider the appropri-
ate sentence to be imposed and shall take into account the evidence presented
and submissions made during the trial that are relevant to the sentence.

2. Except where article 65 applies and before the completion of the trial, the
Trial Chamber may on its own motion and shall, at the request of the Prose-
cutor or the accused, hold a further hearing to hear any additional evidence or
submissions relevant to the sentence, in accordance with the Rules of Procedure
and Evidence.

3. Where paragraph 2 applies, any representations under article 75 shall be
heard during the further hearing referred to in paragraph 2 and, if necessary,
during any additional hearing.

4. The sentence shall be pronounced in public and, wherever possible, in the
presence of the accused.

ParT 7
PENALTIES

Article 77
Applicable penalties

1. Subject to article 110, the Court may impose one of the following penalties
on a person convicted of a crime referred to in article 5 of this Statute:

(a) Imprisonment for a specified number of years, which may not exceed a
maximum of 30 years; or
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(b) A term of life imprisonment when justified by the extreme gravity of the
crime and the individual circumstances of the convicted person.

2. In addition to imprisonment, the Court may order:

(a) Afineunder the criteria provided for in the Rules of Procedure and Evidence;
(b) A forfeiture of proceeds, property and assets derived directly or indirectly
from that crime, without prejudice to the rights of bonafide third parties.

Article 78
Determination of the sentence

1. In determining the sentence, the Court shall, in accordance with the Rules
of Procedure and Evidence, take into account such factors as the gravity of the
crime and the individual circumstances of the convicted person.

2. In imposing a sentence of imprisonment, the Court shall deduct the time,
if any, previously spent in detention in accordance with an order of the Court.
The Court may deduct any time otherwise spent in detention in connection
with conduct underlying the crime.

3. When a person has been convicted of more than one crime, the Court shall
pronounce a sentence for each crime and a joint sentence specifying the total
period of imprisonment. This period shall be no less than the highest individual
sentence pronounced and shall not exceed 30 years’ imprisonment or a sentence
of life imprisonment in conformity with article 77, paragraph 1 (b).

Article 79
Trust Fund

1. A Trust Fund shall be established by decision of the Assembly of States
Parties for the benefit of victims of crimes within the jurisdiction of the Court,
and of the families of such victims.

2. The Court may order money and other property collected through fines
or forfeiture to be transferred, by order of the Court, to the Trust Fund.

3. The Trust Fund shall be managed according to criteria to be determined
by the Assembly of States Parties.

Article 80
Non-prejudice to national application of penalties and national laws

Nothing in this Part affects the application by States of penalties prescribed
by their national law, nor the law of States which do not provide for penalties
prescribed in this Part.
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PART 8
APPEAL AND REVISION

Article 81
Appeal against decision of acquittal or conviction or against sentence

1. A decision under article 74 may be appealed in accordance with the Rules
Procedure and Evidence as follows:

(a) The Prosecutor may make an appeal on any of the following grounds:

(i) Procedural error,
(i1) Error of fact, or
(ii1) Error of law;

(b) The convicted person, or the Prosecutor on that person’s behalf, may make

(a)

an appeal on any of the following grounds:

(i) Procedural error,

(ii) Error of fact,

(iii) Error of law, or

(iv) Any other ground that affects the fairness or reliability of the proceed-
ings or decision.

A sentence may be appealed, in accordance with the Rules of Procedure
and Evidence, by the Prosecutor or the convicted person on the ground of
disproportion between the crime and the sentence;

(b) If on an appeal against sentence the Court considers that there are grounds

(c)

(a)

on which the conviction might be set aside, wholly or in part, it may invite
the Prosecutor and the convicted person to submit grounds under article
81, paragraph 1 (a) or (b), and may render a decision on conviction in
accordance with article 83;

The same procedure applies when the Court, on an appeal against convic-
tion only, considers that there are grounds to reduce the sentence under
paragraph 2 (a).

Unless the Trial Chamber orders otherwise, a convicted person shall remain
in custody pending an appeal;

(b) When a convicted person’s time in custody exceeds the sentence of impris-

onment imposed, that person shall be released, except that if the Prosecutor
is also appealing, the release may be subject to the conditions under sub-
paragraph (c) below;
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(c) In case of an acquittal, the accused shall be released immediately, subject to
the following:

(i) Under exceptional circumstances, and having regard, inter alia,to the
concrete risk of flight, the seriousness of the offence charged and the
probability of success on appeal, the Trial Chamber, at the request of
the Prosecutor, may maintain the detention of the person pending
appeal;

(ii) A decision by the Trial Chamber under subparagraph (c) (i) may be
appealed in accordance with the Rules of Procedure and Evidence.

4. Subject to the provisions of paragraph 3 (a) and (b), execution of the
decision or sentence shall be suspended during the period allowed for appeal
and for the duration of the appeal proceedings.

Article 82
Appeal against other decisions

1. Either party may appeal any of the following decisions in accordance with
the Rules of Procedure and Evidence:

(a) A decision with respect to jurisdiction or admissibility;

(b) A decision granting or denying release of the person being investigated or
prosecuted;

(¢) A decision of the Pre-Trial Chamber to act on its own initiative under article
56, paragraph 3;

(d) A decision that involves an issue that would significantly affect the fair and
expeditious conduct of the proceedings or the outcome of the trial, and
for which, in the opinion of the Pre-Trial or Trial Chamber, an immediate
resolution by the Appeals Chamber may materially advance the proceedings.

2. A decision of the Pre-Trial Chamber under article 57, paragraph 3 (d),
may be appealed against by the State concerned or by the Prosecutor, with
the leave of the Pre-Trial Chamber. The appeal shall be heard on an expedited
basis.

3. An appeal shall not of itself have suspensive effect unless the Appeals
Chamber so orders, upon request, in accordance with the Rules of Procedure
and Evidence.

4. A legal representative of the victims, the convicted person or a bonafide
owner of property adversely affected by an order under article 75 may appeal
against the order for reparations, as provided in the Rules of Procedure and
Evidence.
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Article 83
Proceedings on appeal

1. For the purposes of proceedings under article 81 and this article, the
Appeals Chamber shall have all the powers of the Trial Chamber.

2. If the Appeals Chamber finds that the proceedings appealed from were
unfair in a way that affected the reliability of the decision or sentence, or that
the decision or sentence appealed from was materially affected by error of fact
or law or procedural error, it may:

(a) Reverse or amend the decision or sentence; or
(b) Order a new trial before a different Trial Chamber.

For these purposes, the Appeals Chamber may remand a factual issue to
the original Trial Chamber for it to determine the issue and to report back
accordingly, or may itself call evidence to determine the issue. When the decision
or sentence has been appealed only by the person convicted, or the Prosecutor
on that person’s behalf, it cannot be amended to his or her detriment.

3. Ifinanappeal against sentence the Appeals Chamber finds that the sentence
is disproportionate to the crime, it may vary the sentence in accordance with
Part 7.

4. The judgment of the Appeals Chamber shall be taken by a majority of the
judges and shall be delivered in open court. The judgment shall state the reasons
on which it is based. When there is no unanimity, the judgment of the Appeals
Chamber shall contain the views of the majority and the minority, but a judge
may deliver a separate or dissenting opinion on a question of law.

5. The Appeals Chamber may deliver its judgment in the absence of the person
acquitted or convicted.

Article 84
Revision of conviction or sentence

1. The convicted person or, after death, spouses, children, parents or one
person alive at the time of the accused’s death who has been given express
written instructions from the accused to bring such a claim, or the Prosecutor
on the person’s behalf, may apply to the Appeals Chamber to revise the final
judgment of conviction or sentence on the grounds that:

(a) New evidence has been discovered that:
(i) Was not available at the time of trial, and such unavailability was not
wholly or partially attributable to the party making application; and
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(ii) Is sufficiently important that had it been proved at trial it would have
been likely to have resulted in a different verdict;

(b) It has been newly discovered that decisive evidence, taken into account
at trial and upon which the conviction depends, was false, forged or
falsified;

(c) One or more of the judges who participated in conviction or confirmation
of the charges has committed, in that case, an act of serious misconduct
or serious breach of duty of sufficient gravity to justify the removal of that
judge or those judges from office under article 46.

2. The Appeals Chamber shall reject the application if it considers it to be
unfounded. If it determines that the application is meritorious, it may, as appro-
priate:

(a) Reconvene the original Trial Chamber;
(b) Constitute a new Trial Chamber; or
(c) Retain jurisdiction over the matter,

with a view to, after hearing the parties in the manner set forth in the Rules of
Procedure and Evidence, arriving at a determination on whether the judgment
should be revised.

Article 85
Compensation to an arrested or convicted person

1. Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation.

2. When a person has by a final decision been convicted of a criminal offence,
and when subsequently his or her conviction has been reversed on the ground
that a new or newly discovered fact shows conclusively that there has been a
miscarriage of justice, the person who has suffered punishment as a result of
such conviction shall be compensated according to law, unless it is proved that
the non disclosure of the unknown fact in time is wholly or partly attributable
to him or her.

3. Inexceptional circumstances, where the Court finds conclusive facts show-
ing that there has been a grave and manifest miscarriage of justice, it may in its
discretion award compensation, according to the criteria provided in the Rules
of Procedure and Evidence, to a person who has been released from detention
following a final decision of acquittal or a termination of the proceedings for
that reason.
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PART 9
INTERNATIONAL COOPERATION AND JUDICIAL ASSISTANCE

Article 86
General obligation to cooperate

States Parties shall, in accordance with the provisions of this Statute, cooperate
fully with the Court in its investigation and prosecution of crimes within the
jurisdiction of the Court.

Article 87
Requests for cooperation: general provisions

1.

(a) The Court shall have the authority to make requests to States Parties for
cooperation. The requests shall be transmitted through the diplomatic
channel or any other appropriate channel as may be designated by each
State Party upon ratification, acceptance, approval or accession. Subsequent
changes to the designation shall be made by each State Party in accordance
with the Rules of Procedure and Evidence.

(b) When appropriate, without prejudice to the provisions of subparagraph
(a), requests may also be transmitted through the International Criminal
Police Organization or any appropriate regional organization.

2. Requests for cooperation and any documents supporting the request shall
either be in or be accompanied by a translation into an official language of the
requested State or one of the working languages of the Court, in accordance
with the choice made by that State upon ratification, acceptance, approval or
accession. Subsequent changes to this choice shall be made in accordance with
the Rules of Procedure and Evidence.

3. The requested State shall keep confidential a request for cooperation and
any documents supporting the request, except to the extent that the disclosure
is necessary for execution of the request.

4. In relation to any request for assistance presented under this Part, the
Court may take such measures, including measures related to the protection of
information, as may be necessary to ensure the safety or physical or psycho-
logical well-being of any victims, potential witnesses and their families. The
Court may request that any information that is made available under this Part
shall be provided and handled in a manner that protects the safety and phys-
ical or psychological well-being of any victims, potential witnesses and their
families.
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5. The Court may invite any State not party to this Statute to provide assistance
under this Part on the basis of an ad hoc arrangement, an agreement with such
State or any other appropriate basis. Where a State not party to this Statute,
which has entered into an ad hoc arrangement or an agreement with the Court,
fails to cooperate with requests pursuant to any such arrangement or agreement,
the Court may so inform the Assembly of States Parties or, where the Security
Council referred the matter to the Court, the Security Council.

6. The Court may ask any intergovernmental organization to provide infor-
mation or documents. The Court may also ask for other forms of cooperation
and assistance which may be agreed upon with such an organization and which
are in accordance with its competence or mandate.

7. Where a State Party fails to comply with a request to cooperate by the Court
contrary to the provisions of this Statute, thereby preventing the Court from
exercising its functions and powers under this Statute, the Court may make a
finding to that effect and refer the matter to the Assembly of States Parties or,
where the Security Council referred the matter to the Court, to the Security
Council.

Article 88
Availability of procedures under national law

States Parties shall ensure that there are procedures available under their national
law for all of the forms of cooperation which are specified under this Part.

Article 89
Surrender of persons to the Court

1. The Court may transmit a request for the arrest and surrender of a person,
together with the material supporting the request outlined in article 91, to any
State on the territory of which that person may be found and shall request the
cooperation of that State in the arrest and surrender of such a person. States
Parties shall, in accordance with the provisions of this Part and the procedure
under their national law, comply with requests for arrest and surrender.

2. Where the person sought for surrender brings a challenge before a national
court on the basis of the principle of ne bis in idem as provided in article 20, the
requested State shall immediately consult with the Court to determine if there
hasbeen arelevant ruling on admissibility. If the case is admissible, the requested
State shall proceed with the execution of the request. If an admissibility ruling
is pending, the requested State may postpone the execution of the request for
surrender of the person until the Court makes a determination on admissibility.
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3.

(a) A State Party shall authorize, in accordance with its national procedural
law, transportation through its territory of a person being surrendered to
the Court by another State, except where transit through that State would
impede or delay the surrender.

(b) A request by the Court for transit shall be transmitted in accordance with
article 87. The request for transit shall contain:

(i) A description of the person being transported;

(ii) Abriefstatement of the facts of the case and their legal characterization;
and

(ii1) The warrant for arrest and surrender;

(c) A person being transported shall be detained in custody during the period
of transit;

(d) No authorization is required if the person is transported by air and no
landing is scheduled on the territory of the transit State;

(e) If an unscheduled landing occurs on the territory of the transit State, that
State may require a request for transit from the Court as provided for in
subparagraph (b). The transit State shall detain the person being transported
until the request for transit is received and the transit is effected; provided
that detention for purposes of this subparagraph may not be extended
beyond 96 hours from the unscheduled landing unless the request is received
within that time.

4. If the person sought is being proceeded against or is serving a sentence
in the requested State for a crime different from that for which surrender to
the Court is sought, the requested State, after making its decision to grant the
request, shall consult with the Court.

Article 90
Competing requests

1. A State Party which receives a request from the Court for the surrender of
a person under article 89 shall, if it also receives a request from any other State
for the extradition of the same person for the same conduct which forms the
basis of the crime for which the Court seeks the person’s surrender, notify the
Court and the requesting State of that fact.

2. Where the requesting State is a State Party, the requested State shall give
priority to the request from the Court if:

(a) The Court has, pursuant to articles 18 or 19, made a determination that
the case in respect of which surrender is sought is admissible and that
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determination takes into account the investigation or prosecution conduc-
ted by the requesting State in respect of its request for extradition; or

(b) The Courtmakes the determination described in subparagraph (a) pursuant
to the requested State’s notification under paragraph 1.

3. Where a determination under paragraph 2 (a) has not been made, the
requested State may, at its discretion, pending the determination of the Court
under paragraph 2 (b), proceed to deal with the request for extradition from the
requesting State but shall not extradite the person until the Court has determined
that the case is inadmissible. The Court’s determination shall be made on an
expedited basis.

4. If the requesting State is a State not Party to this Statute the requested
State, if it is not under an international obligation to extradite the person to the
requesting State, shall give priority to the request for surrender from the Court,
if the Court has determined that the case is admissible.

5. Where a case under paragraph 4 has not been determined to be admissible
by the Court, the requested State may; at its discretion, proceed to deal with the
request for extradition from the requesting State.

6. In cases where paragraph 4 applies except that the requested State is under
an existing international obligation to extradite the person to the requesting
State not Party to this Statute, the requested State shall determine whether to
surrender the person to the Court or extradite the person to the requesting State.
In making its decision, the requested State shall consider all the relevant factors,
including but not limited to:

(a) The respective dates of the requests;

(b) The interests of the requesting State including, where relevant, whether the
crime was committed in its territory and the nationality of the victims and
of the person sought; and

(c) The possibility of subsequent surrender between the Court and the request-
ing State.

7. Where a State Party which receives a request from the Court for the sur-
render of a person also receives a request from any State for the extradition of
the same person for conduct other than that which constitutes the crime for
which the Court seeks the person’s surrender:

(a) The requested State shall, if it is not under an existing international obli-
gation to extradite the person to the requesting State, give priority to the
request from the Court;

(b) Therequested State shall, ifit is under an existing international obligation to
extradite the person to the requesting State, determine whether to surrender
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the person to the Court or to extradite the person to the requesting State.
In making its decision, the requested State shall consider all the relevant
factors, including but not limited to those set out in paragraph 6, but shall
give special consideration to the relative nature and gravity of the conduct
in question.

8. Where pursuant to a notification under this article, the Court has deter-
mined a case to be inadmissible, and subsequently extradition to the requesting
State is refused, the requested State shall notify the Court of this decision.

Article 91
Contents of request for arrest and surrender

1. Arequest for arrest and surrender shall be made in writing. In urgent cases,
a request may be made by any medium capable of delivering a written record,
provided that the request shall be confirmed through the channel provided for
in article 87, paragraph 1 (a).

2. In the case of a request for the arrest and surrender of a person for whom
a warrant of arrest has been issued by the Pre-Trial Chamber under article 58,
the request shall contain or be supported by:

(a) Information describing the person sought, sufficient to identify the person,
and information as to that person’s probable location;

(b) A copy of the warrant of arrest; and

(c) Suchdocuments, statements or information as may be necessary to meet the
requirements for the surrender process in the requested State, except that
those requirements should not be more burdensome than those applicable
to requests for extradition pursuant to treaties or arrangements between the
requested State and other States and should, if possible, be less burdensome,
taking into account the distinct nature of the Court.

3. In the case of a request for the arrest and surrender of a person already
convicted, the request shall contain or be supported by:

(a) A copy of any warrant of arrest for that person;

(b) A copy of the judgment of conviction;

(c) Information to demonstrate that the person sought is the one referred to
in the judgment of conviction; and

(d) If the person sought has been sentenced, a copy of the sentence imposed
and, in the case of a sentence for imprisonment, a statement of any time
already served and the time remaining to be served.
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3. Upon the request of the Court, a State Party shall consult with the Court,
either generally or with respect to a specific matter, regarding any requirements
under its national law that may apply under paragraph 2 (c). During the con-
sultations, the State Party shall advise the Court of the specific requirements of
its national law.

Article 92
Provisional arrest

1. In urgent cases, the Court may request the provisional arrest of the person
sought, pending presentation of the request for surrender and the documents
supporting the request as specified in article 91.

2. The request for provisional arrest shall be made by any medium capable
of delivering a written record and shall contain:

(a) Information describing the person sought, sufficient to identify the person,
and information as to that person’s probable location;

(b) A concise statement of the crimes for which the person’s arrest is sought and
of the facts which are alleged to constitute those crimes, including, where
possible, the date and location of the crime;

(c) A statement of the existence of a warrant of arrest or a judgment of convic-
tion against the person sought; and

(d) A statement that a request for surrender of the person sought will follow.

3. A person who is provisionally arrested may be released from custody if the
requested State has not received the request for surrender and the documents
supporting the request as specified in article 91 within the time limits specified
in the Rules of Procedure and Evidence. However, the person may consent to
surrender before the expiration of this period if permitted by the law of the
requested State. In such a case, the requested State shall proceed to surrender
the person to the Court as soon as possible.

4. The fact that the person sought has been released from custody pursuant
to paragraph 3 shall not prejudice the subsequent arrest and surrender of that
person if the request for surrender and the documents supporting the request
are delivered at a later date.

Article 93
Other forms of cooperation

1. States Parties shall, in accordance with the provisions of this Part and under
procedures of national law, comply with requests by the Court to provide the
following assistance in relation to investigations or prosecutions:
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(a) The identification and whereabouts of persons or the location of items;

(b) The takingof evidence, including testimony under oath, and the production
of evidence, including expert opinions and reports necessary to the Court;

(c) The questioning of any person being investigated or prosecuted;

(d) The service of documents, including judicial documents;

(e) Facilitating the voluntary appearance of persons as witnesses or experts
before the Court;

(f) The temporary transfer of persons as provided in paragraph 7;

(g) The examination of places or sites, including the exhumation and exami-
nation of grave sites;

(h) The execution of searches and seizures;

(i) The provision of records and documents, including official records and
documents;

(j) The protection of victims and witnesses and the preservation of evidence;

(k) The identification, tracing and freezing or seizure of proceeds, property and
assets and instrumentalities of crimes for the purpose of eventual forfeiture,
without prejudice to the rights of bona fide third parties; and

(I) Any other type of assistance which is not prohibited by the law of the
requested State, with a view to facilitating the investigation and prosecution
of crimes within the jurisdiction of the Court.

2. The Court shall have the authority to provide an assurance to a witness
or an expert appearing before the Court that he or she will not be prosecuted,
detained or subjected to any restriction of personal freedom by the Court in
respect of any act or omission that preceded the departure of that person from
the requested State.

3. Where execution of a particular measure of assistance detailed in a request
presented under paragraph 1, is prohibited in the requested State on the basis
of an existing fundamental legal principle of general application, the requested
State shall promptly consult with the Court to try to resolve the matter. In the
consultations, consideration should be given to whether the assistance can be
rendered in another manner or subject to conditions. If after consultations the
matter cannot be resolved, the Court shall modify the request as necessary.

4. Inaccordance with article 72, a State Party may deny arequest for assistance,
inwhole or in part, only if the request concerns the production of any documents
or disclosure of evidence which relates to its national security.

5. Before denyinga request for assistance under paragraph 1 (1), the requested
State shall consider whether the assistance can be provided subject to specified
conditions, or whether the assistance can be provided at a later date or in an
alternative manner, provided that if the Court or the Prosecutor accepts the



262 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

assistance subject to conditions, the Court or the Prosecutor shall abide by
them.

6. Ifarequest for assistance is denied, the requested State Party shall promptly
inform the Court or the Prosecutor of the reasons for such denial.

7.

(a) The Court may request the temporary transfer of a person in custody for
purposes of identification or for obtaining testimony or other assistance.
The person may be transferred if the following conditions are fulfilled:

(i) The person freely gives his or her informed consent to the transfer; and
(ii) The requested State agrees to the transfer, subject to such conditions as
that State and the Court may agree.

(b) The person being transferred shall remain in custody. When the purposes
of the transfer have been fulfilled, the Court shall return the person without
delay to the requested State.

(a) The Court shall ensure the confidentiality of documents and information,
except as required for the investigation and proceedings described in the
request.

(b) The requested State may, when necessary, transmit documents or informa-
tion to the Prosecutor on a confidential basis. The Prosecutor may then use
them solely for the purpose of generating new evidence;

(c) The requested State may, on its own motion or at the request of the Prose-
cutor, subsequently consent to the disclosure of such documents or infor-
mation. They may then be used as evidence pursuant to the provisions of
Parts 5 and 6 and in accordance with the Rules of Procedure and Evidence.

9.

(a)

(i) In the event that a State Party receives competing requests, other than
for surrender or extradition, from the Court and from another State
pursuant to an international obligation, the State Party shall endeav-
our, in consultation with the Court and the other State, to meet both
requests, if necessary by postponing or attaching conditions to one or
the other request.

(ii) Failing that, competing requests shall be resolved in accordance with
the principles established in article 90.

(b) Where, however, the request from the Court concerns information, property
or persons which are subject to the control of a third State or an international
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organization by virtue of an international agreement, the requested States
shall so inform the Court and the Court shall direct its request to the third
State or international organization.

10.

(a) The Court may, upon request, cooperate with and provide assistance to
a State Party conducting an investigation into or trial in respect of con-
duct which constitutes a crime within the jurisdiction of the Court or
which constitutes a serious crime under the national law of the requesting
State.

(b)

(i) The assistance provided under subparagraph (a) shall include, inter
alia:

(1) The transmission of statements, documents or other types of evi-
dence obtained in the course of an investigation or a trial conducted
by the Court; and

(2) The questioning of any person detained by order of the Court;

(ii) In the case of assistance under subparagraph (b) (i) (a):

(1) If the documents or other types of evidence have been obtained
with the assistance of a State, such transmission shall require the
consent of that State;

(2) If the statements, documents or other types of evidence have been
provided by a witness or expert, such transmission shall be subject
to the provisions of article 68.

(c) The Court may, under the conditions set out in this paragraph, grant a
request for assistance under this paragraph from a State which is not a Party
to this Statute.

Article 94
Postponement of execution of a request in respect of ongoing
investigation or prosecution

1. If the immediate execution of a request would interfere with an ongoing
investigation or prosecution of a case different from that to which the request
relates, the requested State may postpone the execution of the request for a period
of time agreed upon with the Court. However, the postponement shall be no
longer than is necessary to complete the relevant investigation or prosecution in
the requested State. Before making a decision to postpone, the requested State
should consider whether the assistance may be immediately provided subject
to certain conditions.
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2. If a decision to postpone is taken pursuant to paragraph 1, the Prosecu-
tor may, however, seek measures to preserve evidence, pursuant to article 93,
paragraph 1 (j).

Article 95
Postponement of execution of a request in respect of
an admissibility challenge

Without prejudice to article 53, paragraph 2, where there is an admissibility
challenge under consideration by the Court pursuant to article 18 or 19, the
requested State may postpone the execution of a request under this Part pending
a determination by the Court, unless the Court has specifically ordered that the
Prosecutor may pursue the collection of such evidence pursuant to article 18
or 19.

Article 96
Contents of request for other forms of assistance under article 93

1. Arequest for other forms of assistance referred to in article 93 shall be made
in writing. In urgent cases, a request may be made by any medium capable of
delivering a written record, provided that the request shall be confirmed through
the channel provided for in article 87, paragraph 1 (a).

2. The request shall, as applicable, contain or be supported by the following:

(a) A concise statement of the purpose of the request and the assistance sought,
including the legal basis and the grounds for the request;

(b) As much detailed information as possible about the location or identifica-
tion of any person or place that must be found or identified in order for the
assistance sought to be provided;

(c) A concise statement of the essential facts underlying the request;

(d) The reasons for and details of any procedure or requirement to be followed;

(e) Such information as may be required under the law of the requested State
in order to execute the request; and

(f) Any other information relevant in order for the assistance sought to be
provided.

3. Upon the request of the Court, a State Party shall consult with the Court,
either generally or with respect to a specific matter, regarding any requirements
under its national law that may apply under paragraph 2 (e). During the con-
sultations, the State Party shall advise the Court of the specific requirements of
its national law.

4. The provisions of this article shall, where applicable, also apply in respect
of a request for assistance made to the Court.
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Article 97
Consultations

Where a State Party receives a request under this Part in relation to which it
identifies problems which may impede or prevent the execution of the request,
that State shall consult with the Court without delay in order to resolve the
matter. Such problems may include, inter alia:

(a) Insufficient information to execute the request;

(b) In the case of a request for surrender, the fact that despite best efforts, the
person sought cannot be located or that the investigation conducted has
determined that the person in the requested State is clearly not the person
named in the warrant; or

(c) The fact that execution of the request in its current form would require the
requested State to breach a pre-existing treaty obligation undertaken with
respect to another State.

Article 98
Cooperation with respect to waiver of immunity
and consent to Surrender

1. The Court may not proceed with arequest for surrender or assistance which
would require the requested State to act inconsistently with its obligations under
international law with respect to the State or diplomatic immunity of a person
or property of a third State, unless the Court can first obtain the cooperation of
that third State for the waiver of the immunity.

2. The Court may not proceed with a request for surrender which would
require the requested State to act inconsistently with its obligations under inter-
national agreements pursuant to which the consent of a sending State is required
to surrender a person of that State to the Court, unless the Court can first obtain
the cooperation of the sending State for the giving of consent for the surrender.

Article 99
Execution of requests under articles 93 and 96

1. Requests for assistance shall be executed in accordance with the relevant
procedure under the law of the requested State and, unless prohibited by such
law, in the manner specified in the request, including following any procedure
outlined therein or permitting persons specified in the request to be present at
and assist in the execution process.

2. In the case of an urgent request, the documents or evidence produced in
response shall, at the request of the Court, be sent urgently.
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3. Replies from the requested State shall be transmitted in their original lan-
guage and form.

4. Without prejudice to other articles in this Part, where it is necessary for the
successful execution of a request which can be executed without any compul-
sory measures, including specifically the interview of or taking evidence from
a person on a voluntary basis, including doing so without the presence of the
authorities of the requested State Party if it is essential for the request to be
executed, and the examination without modification of a public site or other
public place, the Prosecutor may execute such request directly on the territory
of a State as follows:

(a) When the State Party requested is a State on the territory of which the crime
is alleged to have been committed, and there has been a determination
of admissibility pursuant to article 18 or 19, the Prosecutor may directly
execute such request following all possible consultations with the requested
State Party;

(b) In other cases, the Prosecutor may execute such request following consul-
tations with the requested State Party and subject to any reasonable con-
ditions or concerns raised by that State Party. Where the requested State
Party identifies problems with the execution of a request pursuant to this
subparagraph it shall, without delay, consult with the Court to resolve the
matter.

5. Provisions allowing a person heard or examined by the Court under
article 72 to invoke restrictions designed to prevent disclosure of confidential
information connected with national security shall also apply to the execution
of requests for assistance under this article.

Article 100
Costs

1. The ordinary costs for execution of requests in the territory of the requested
State shall be borne by that State, except for the following, which shall be borne
by the Court:

(a) Costs associated with the travel and security of witnesses and experts or the
transfer under article 93 of persons in custody;

(b) Costs of translation, interpretation and transcription;

(c) Travel and subsistence costs of the judges, the Prosecutor, the Deputy Pros-
ecutors, the Registrar, the Deputy Registrar and staff of any organ of the
Court;

(d) Costs of any expert opinion or report requested by the Court;
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(e) Costs associated with the transport of a person being surrendered to the
Court by a custodial State; and

(f) Following consultations, any extraordinary costs that may result from the
execution of a request.

2. The provisions of paragraph 1 shall, as appropriate, apply to requests from
States Parties to the Court. In that case, the Court shall bear the ordinary costs
of execution.

Article 101
Rule of speciality

1. Apersonsurrendered to the Court under this Statute shall notbe proceeded
against, punished or detained for any conduct committed prior to surrender,
other than the conduct or course of conduct which forms the basis of the crimes
for which that person has been surrendered.

2. The Court may request a waiver of the requirements of paragraph 1 from
the State which surrendered the person to the Court and, if necessary, the Court
shall provide additional information in accordance with article 91. States Parties
shall have the authority to provide a waiver to the Court and should endeavour
to do so.

Article 102
Use of terms

For the purposes of this Statute:

(a) ‘surrender’ means the delivering up of a person by a State to the Court,
pursuant to this Statute.

(b) ‘extradition’ means the delivering up of a person by one State to another as
provided by treaty, convention or national legislation.

PArT 10
ENFORCEMENT

Article 103
Role of States in enforcement of sentences of imprisonment

1.

(a) A sentence of imprisonment shall be served in a State designated by the
Court from alist of States which have indicated to the Court their willingness
to accept sentenced persons.
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(b) At the time of declaring its willingness to accept sentenced persons, a State
may attach conditions to its acceptance as agreed by the Court and in accor-
dance with this Part.

(c) A State designated in a particular case shall promptly inform the Court
whether it accepts the Court’s designation.

2.

(a) The Stateofenforcement shall notify the Court ofany circumstances, includ-
ing the exercise of any conditions agreed under paragraph 1, which could
materially affect the terms or extent of the imprisonment. The Court shall
be given at least 45 days’ notice of any such known or foreseeable circum-
stances. During this period, the State of enforcement shall take no action
that might prejudice its obligations under article 110.

(b) Where the Court cannot agree to the circumstances referred to in subpara-
graph (a), it shall notify the State of enforcement and proceed in accordance
with article 104, paragraph 1.

3. In exercising its discretion to make a designation under paragraph 1, the
Court shall take into account the following:

(a) The principle that States Parties should share the responsibility for enforc-
ing sentences of imprisonment, in accordance with principles of equitable
distribution, as provided in the Rules of Procedure and Evidence;

(b) Theapplication of widely accepted international treaty standards governing
the treatment of prisoners;

(c) The views of the sentenced person;

(d) The nationality of the sentenced person;

(e) Such other factors regarding the circumstances of the crime or the person
sentenced, or the effective enforcement of the sentence, as may be appro-
priate in designating the State of enforcement.

4. If no State is designated under paragraph 1, the sentence of imprisonment
shall be served in a prison facility made available by the host State, in accordance
with the conditions set out in the headquarters agreement referred to in article 3,
paragraph 2. In such a case, the costs arising out of the enforcement of a sentence
of imprisonment shall be borne by the Court.

Article 104
Change in designation of State of enforcement

1. The Court may, at any time, decide to transfer a sentenced person to a
prison of another State.
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2. A sentenced person may, at any time, apply to the Court to be transferred
from the State of enforcement.

Article 105
Enforcement of the sentence

1. Subject to conditions which a State may have specified in accordance with
article 103, paragraph 1 (b), the sentence of imprisonment shall be binding on
the States Parties, which shall in no case modify it.

2. The Court alone shall have the right to decide any application for appeal
and revision. The State of enforcement shall not impede the making of any such
application by a sentenced person.

Article 106
Supervision of enforcement of sentences and conditions of imprisonment

1. The enforcement of a sentence of imprisonment shall be subject to the
supervision of the Court and shall be consistent with widely accepted interna-
tional treaty standards governing treatment of prisoners.

2. The conditions of imprisonment shall be governed by the law of the State
of enforcement and shall be consistent with widely accepted international treaty
standards governing treatment of prisoners; in no case shall such conditions be
more or less favourable than those available to prisoners convicted of similar
offences in the State of enforcement.

3. Communications between a sentenced person and the Court shall be unim-
peded and confidential.

Article 107
Transfer of the person upon completion of sentence

1. Following completion of the sentence, a person who is not a national of the
State of enforcement may, in accordance with the law of the State of enforcement,
be transferred to a State which is obliged to receive him or her, or to another
State which agrees to receive him or her, taking into account any wishes of the
person to be transferred to that State, unless the State of enforcement authorizes
the person to remain in its territory.

2. If no State bears the costs arising out of transferring the person to another
State pursuant to paragraph 1, such costs shall be borne by the Court.

3. Subject to the provisions of article 108, the State of enforcement may also,
in accordance with its national law, extradite or otherwise surrender the person
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to a State which has requested the extradition or surrender of the person for
purposes of trial or enforcement of a sentence.

Article 108
Limitation on the prosecution or punishment of other offences

1. A sentenced person in the custody of the State of enforcement shall not be
subject to prosecution or punishment or to extradition to a third State for any
conduct engaged in prior to that person’s delivery to the State of enforcement,
unless such prosecution, punishment or extradition has been approved by the
Court at the request of the State of enforcement.

2. The Court shall decide the matter after having heard the views of the
sentenced person.

3. Paragraph 1 shall cease to apply if the sentenced person remains voluntarily
for more than 30 days in the territory of the State of enforcement after having
served the full sentence imposed by the Court, or returns to the territory of that
State after having left it.

Article 109
Enforcement of fines and forfeiture measures

1. States Parties shall give effect to fines or forfeitures ordered by the Court
under Part 7, without prejudice to the rights of bona fide third parties, and in
accordance with the procedure of their national law.

2. If a State Party is unable to give effect to an order for forfeiture, it shall
take measures to recover the value of the proceeds, property or assets ordered
by the Court to be forfeited, without prejudice to the rights of bona fide third
parties.

3. Property, or the proceeds of the sale of real property or, where appropriate,
the sale of other property, which is obtained by a State Party as a result of its
enforcement of a judgment of the Court shall be transferred to the Court.

Article 110
Review by the Court concerning reduction of sentence

1. The State of enforcement shall not release the person before expiry of the
sentence pronounced by the Court.

2. The Court alone shall have the right to decide any reduction of sentence,
and shall rule on the matter after having heard the person.
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3. When the person has served two thirds of the sentence, or 25 years in the
case of life imprisonment, the Court shall review the sentence to determine
whether it should be reduced. Such a review shall not be conducted before that
time.

4. In its review under paragraph 3, the Court may reduce the sentence if it
finds that one or more of the following factors are present:

(a) The early and continuing willingness of the person to cooperate with the
Court in its investigations and prosecutions;

(b) The voluntary assistance of the person in enabling the enforcement of the
judgmentsand orders of the Courtin other cases, and in particular providing
assistance in locating assets subject to orders of fine, forfeiture or reparation
which may be used for the benefit of victims; or

(c) Other factors establishing a clear and significant change of circumstances
sufficient to justify the reduction of sentence, as provided in the Rules of
Procedure and Evidence.

5. If the Court determines in its initial review under paragraph 3 that it is
not appropriate to reduce the sentence, it shall thereafter review the question of
reduction of sentence at such intervals and applying such criteria as provided
for in the Rules of Procedure and Evidence.

Article 111
Escape

If a convicted person escapes from custody and flees the State of enforcement,
that State may, after consultation with the Court, request the person’s surrender
from the State in which the person is located pursuant to existing bilateral
or multilateral arrangements, or may request that the Court seek the person’s
surrender. It may direct that the person be delivered to the State in which he or
she was serving the sentence or to another State designated by the Court.

ParT 11
ASSEMBLY OF STATES PARTIES

Article 112
Assembly of States Parties

1. An Assembly of States Parties to this Statute is hereby established. Each State
Party shall have one representative in the Assembly who may be accompanied
by alternates and advisers. Other States which have signed this Statute or the
Final Act may be observers in the Assembly.
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2. The Assembly shall:

(a) Consider and adopt, as appropriate, recommendations of the Preparatory
Commission;

(b) Provide management oversight to the Presidency, the Prosecutor and the
Registrar regarding the administration of the Court;

(c) Consider the reports and activities of the Bureau established under para-
graph 3 and take appropriate action in regard thereto;

(d) Consider and decide the budget for the Court;

(e) Decide whether to alter, in accordance with article 36, the number of judges;

(f) Consider pursuant to article 87, paragraphs 5 and 7, any question relating
to non-cooperation;

(g) Perform any other function consistent with this Statute or the Rules of
Procedure and Evidence.

(a) The Assembly shall have a Bureau consisting of a President, two Vice-
Presidents and 18 members elected by the Assembly for three-year
terms;

(b) The Bureau shall have a representative character, taking into account, in par-
ticular, equitable geographic distribution and the adequate representation
of the principal legal systems of the world.

(c) The Bureau shall meet as often as necessary, but at least once a year. It shall
assist the Assembly in the discharge of its responsibilities.

4. The Assembly may establish such subsidiary bodies as may be necessary,
including an independent oversight mechanism for inspection, evaluation and
investigation of the Court, in order to enhance its efficiency and economy.

5. The President of the Court, the Prosecutor and the Registrar or their rep-
resentatives may participate, as appropriate, in meetings of the Assembly and
of the Bureau.

6. The Assembly shall meet at the seat of the Court or at the Headquarters of
the United Nations once a year and, when circumstances so require, hold special
sessions. Except as otherwise specified in this Statute, special sessions shall be
convened by the Bureau on its own initiative or at the request of one third of
the States Parties.

7. Each State Party shall have one vote. Every effort shall be made to reach
decisions by consensus in the Assembly and in the Bureau. If consensus cannot
be reached, except as otherwise provided in the Statute:
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(a) Decisions on matters of substance must be approved by a two-thirds major-
ity of those present and voting provided that an absolute majority of States
Parties constitutes the quorum for voting;

(b) Decisions on matters of procedure shall be taken by a simple majority of
States Parties present and voting.

8. A State Party which is in arrears in the payment of its financial contri-
butions towards the costs of the Court shall have no vote in the Assembly and
in the Bureau if the amount of its arrears exceeds or equals the amount of the
contributions due from it for the preceding two full years. The Assembly may,
nevertheless, permit such a State Party to vote in the Assembly and in the Bureau
if it is satisfied that the failure to pay is due to conditions beyond the control of
the State Party.

9. The Assembly shall adopt its own rules of procedure.

10. The official and working languages of the Assembly shall be those of the
General Assembly of the United Nations.

Article 113
Financial Regulations

Except as otherwise specifically provided, all financial matters related to the
Court and the meetings of the Assembly of States Parties, including its Bureau
and subsidiary bodies, shall be governed by this Statute and the Financial Reg-
ulations and Rules adopted by the Assembly of States Parties.

Article 114
Payment of expenses

Expenses of the Court and the Assembly of States Parties, including its Bureau
and subsidiary bodies, shall be paid from the funds of the Court.

Article 115
Funds of the Court and of the Assembly of States Parties

The expenses of the Court and the Assembly of States Parties, including its
Bureau and subsidiary bodies, as provided for in the budget decided by the
Assembly of States Parties, shall be provided by the following sources:

(a) Assessed contributions made by States Parties;

(b) Funds provided by the United Nations, subject to the approval of the General
Assembly, in particular in relation to the expenses incurred due to referrals
by the Security Council.
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Article 116
Voluntary contributions

Without prejudice to article 115, the Court may receive and utilize, as additional
funds, voluntary contributions from Governments, international organizations,
individuals, corporations and other entities, in accordance with relevant criteria
adopted by the Assembly of States Parties.

Article 117
Assessment of contributions

The contributions of States Parties shall be assessed in accordance with an agreed
scale of assessment, based on the scale adopted by the United Nations for its
regular budget and adjusted in accordance with the principles on which that
scale is based.

Article 118
Annual audit

The records, books and accounts of the Court, including its annual financial
statements, shall be audited annually by an independent auditor.

PART 13
FINAL CLAUSES

Article 119
Settlement of disputes

1. Any dispute concerning the judicial functions of the Court shall be settled
by the decision of the Court.

2. Any other dispute between two or more States Parties relating to the inter-
pretation or application of this Statute which is not settled through negotiations
within three months of their commencement shall be referred to the Assem-
bly of States Parties. The Assembly may itself seek to settle the dispute or may
make recommendations on further means of settlement of the dispute, includ-
ing referral to the International Court of Justice in conformity with the Statute
of that Court.

Article 120
Reservations

No reservations may be made to this Statute.
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Article 121
Amendments

1. After the expiry of seven years from the entry into force of this Statute,
any State Party may propose amendments thereto. The text of any proposed
amendment shall be submitted to the Secretary-General of the United Nations,
who shall promptly circulate it to all States Parties.

2. No sooner than three months from the date of notification, the Assembly
of States Parties, at its next meeting, shall, by a majority of those present and
voting, decide whether to take up the proposal. The Assembly may deal with
the proposal directly or convene a Review Conference if the issue involved so
warrants.

3. The adoption of an amendment at a meeting of the Assembly of States
Parties or at a Review Conference on which consensus cannot be reached shall
require a two-thirds majority of States Parties.

4. Except as provided in paragraph 5, an amendment shall enter into force for
all States Parties one year after instruments of ratification or acceptance have
been deposited with the Secretary-General of the United Nations by seven-
eighths of them.

5. Any amendment to articles 5, 6, 7 and 8 of this Statute shall enter into force
for those States Parties which have accepted the amendment one year after the
deposit of their instruments of ratification or acceptance. In respect of a State
Party which has not accepted the amendment, the Court shall not exercise its
jurisdiction regarding a crime covered by the amendment when committed by
that State Party’s nationals or on its territory.

6. If an amendment has been accepted by seven-eighths of States Parties
in accordance with paragraph 4, any State Party which has not accepted the
amendment may withdraw from this Statute with immediate effect, notwith-
standing article 127, paragraph 1, but subject to article 127, paragraph 2, by
giving notice no later than one year after the entry into force of such amendment.

7. The Secretary-General of the United Nations shall circulate to all States
Parties any amendment adopted at a meeting of the Assembly of States Parties
or at a Review Conference.

Article 122
Amendments to provisions of an institutional nature

1. Amendments to provisions of this Statute which are of an exclusively insti-
tutional nature, namely, article 35, article 36, paragraphs 8 and 9, article 37,
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article 38, article 39, paragraphs 1 (first two sentences), 2 and 4, article 42,
paragraphs 4 to 9, article 43, paragraphs 2 and 3, and articles 44, 46, 47 and
49, may be proposed at any time, notwithstanding article 121, paragraph 1, by
any State Party. The text of any proposed amendment shall be submitted to the
Secretary-General of the United Nations or such other person designated by the
Assembly of States Parties who shall promptly circulate it to all States Parties
and to others participating in the Assembly.

2. Amendments under this article on which consensus cannot be reached
shall be adopted by the Assembly of States Parties or by a Review Conference, by
a two-thirds majority of States Parties. Such amendments shall enter into force
for all States Parties six months after their adoption by the Assembly or, as the
case may be, by the Conference.

Article 123
Review of the Statute

1. Sevenyearsafter the entry into force of this Statute the Secretary-General of
the United Nations shall convene a Review Conference to consider any amend-
ments to this Statute. Such review may include, but is not limited to, the list of
crimes contained in article 5. The Conference shall be open to those participating
in the Assembly of States Parties and on the same conditions.

2. At any time thereafter, at the request of a State Party and for the purposes
set out in paragraph 1, the Secretary-General of the United Nations shall, upon
approval by a majority of States Parties, convene a Review Conference.

3. The provisions of article 121, paragraphs 3 to 7, shall apply to the adoption
and entry into force of any amendment to the Statute considered at a Review
Conference.

Article 124
Transitional provision

Notwithstanding article 12 paragraph 1, a State, on becoming a party to this
Statute, may declare that, for a period of seven years after the entry into force
of this Statute for the State concerned, it does not accept the jurisdiction of
the Court with respect to the category of crimes referred to in article 8 when a
crime is alleged to have been committed by its nationals or on its territory. A
declaration under this article may be withdrawn at any time. The provisions of
this article shall be reviewed at the Review Conference convened in accordance
with article 123, paragraph 1.
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Article 125
Signature, ratication, acceptance, approval or accession

1. This Statute shall be open for signature by all States in Rome, at the head-
quarters of the Food and Agriculture Organization of the United Nations, on 17
July 1998. Thereafter, it shall remain open for signature in Rome at the Ministry
of Foreign Affairs of Italy until 17 October 1998. After that date, the Statute shall
remain open for signature in New York, at United Nations Headquarters, until
31 December 2000.

2. This Statute is subject to ratification, acceptance or approval by signatory
States. Instruments of ratification, acceptance or approval shall be deposited
with the Secretary-General of the United Nations.

3. This Statute shallbe open to accession by all States. Instruments of accession
shall be deposited with the Secretary-General of the United Nations.

Article 126
Entry into force

1. This Statute shall enter into force on the first day of the month after the
60th day following the date of the deposit of the 60th instrument of ratification,
acceptance, approval or accession with the Secretary-General of the United
Nations.

2. For each State ratifying, accepting, approving or acceding to this Statute
after the deposit of the 60th instrument of ratification, acceptance, approval or
accession, the Statute shall enter into force on the first day of the month after
the 60th day following the deposit by such State of its instrument of ratification,
acceptance, approval or accession.

Article 127
Withdrawal

1. A State Party may, by written notification addressed to the Secretary-
General of the United Nations, withdraw from this Statute. The withdrawal
shall take effect one year after the date of receipt of the notification, unless the
notification specifies a later date.

2. A State shall not be discharged, by reason of its withdrawal, from the
obligations arising fromthis Statute while it was a Party to the Statute, including
any financial obligations which may have accrued. Its withdrawal shall not affect
any cooperation with the Court in connection with criminal investigations and
proceedings in relation to which the withdrawing State had a duty to cooperate
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and which were commenced prior to the date on which the withdrawal became
effective, nor shall it prejudice in any way the continued consideration of any
matter which was already under consideration by the Court prior to the date
on which the withdrawal became effective.

Article 128
Authentic texts

The original of this Statute, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations, who shall send certified copies thereof
to all States.

IN WITNESS, WHEREOF, the undersigned, being duly authorized thereto by their
respective Governments, have signed this Statute.

DoNE at Rome, this 17th day of July 1998.



Appendix 2

Elements of Crimes

GENERAL INTRODUCTION

1. Pursuant to article 9, the following Elements of Crimes shall assist the
Court in the interpretation and application of articles 6, 7 and 8, consistent
with the Statute. The provisions of the Statute, including article 21 and
the general principles set out in Part 3, are applicable to the Elements of
Crimes.

2. Asstatedinarticle 30, unless otherwise provided, a person shall be criminally
responsible and liable for punishment for a crime within the jurisdiction
of the Court only if the material elements are committed with intent and
knowledge. Where no reference is made in the Elements of Crimes to a men-
tal element for any particular conduct, consequence or circumstance listed,
it is understood that the relevant mental element, i.e., intent, knowledge
or both, set out in article 30 applies. Exceptions to the article 30 standard,
based on the Statute, including applicable law under its relevant provisions,
are indicated below.

3. Existence of intent and knowledge can be inferred from relevant facts and
circumstances.

4. With respect to mental elements associated with elements involving value
judgment, such as those using the terms ‘inhumane’ or ‘severe’, it is not
necessary that the perpetrator personally completed a particular value judg-
ment, unless otherwise indicated.

5. Grounds for excluding criminal responsibility or the absence thereof
are generally not specified in the elements of crimes listed under each
crime.!

6. The requirement of ‘unlawfulness’ found in the Statute or in other parts of
international law, in particular international humanitarian law, is generally
not specified in the elements of crimes.

7. The elements of crimes are generally structured in accordance with the
following principles:

! This paragraph is without prejudice to the obligation of the Prosecutor under article 54, para-
graph 1, of the Statute.

279
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9.

— As the elements of crimes focus on the conduct, consequences and cir-
cumstances associated with each crime, they are generally listed in that
order;

— When required, a particular mental element is listed after the affected
conduct, consequence or circumstance;

— Contextual circumstances are listed last.

Asused in the Elements of Crimes, the term ‘perpetrator’ is neutral as to guilt

or innocence. The elements, including the appropriate mental elements,

apply mutatis mutandis to all those whose criminal responsibility may fall
under articles 25 and 28 of the Statute.

A particular conduct may constitute one or more crimes.

10. The use of short titles for the crimes has no legal effect.

ARTICLE 6 GENOCIDE

Introduction

With respect to the last element listed for each crime:
— The term ‘in the context of > would include the initial acts in an emerging

pattern;

The term ‘manifest’ is an objective qualification;

Notwithstanding the normal requirement for a mental element provided for
inarticle 30, and recognizing that knowledge of the circumstances will usually
be addressed in proving genocidal intent, the appropriate requirement, if any,
for a mental element regarding this circumstance will need to be decided by
the Court on a case-by-case basis.

Article 6 (a) Genocide by killing

Elements

. The perpetrator killed? one or more persons.
. Such person or persons belonged to a particular national, ethnical, racial or

religious group.

. The perpetrator intended to destroy, in whole or in part, that national,

ethnical, racial or religious group, as such.

. The conduct took place in the context of a manifest pattern of similar con-

duct directed against that group or was conduct that could itself effect such
destruction.

2 The term ‘killed’ is interchangeable with the term ‘caused death’
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Article 6 (b) Genocide by causing serious bodily or mental harm
Elements

1. The perpetrator caused serious bodily or mental harm to one or more

persons.’

2. Such person or persons belonged to a particular national, ethnical, racial or
religious group.

3. The perpetrator intended to destroy, in whole or in part, that national,
ethnical, racial or religious group, as such.

4. The conduct took place in the context of a manifest pattern of similar con-
duct directed against that group or was conduct that could itself effect such

destruction.

Article 6 (c) Genocide by deliberately inflicting conditions of life calculated to
bring about physical destruction

Elements

1. The perpetrator inflicted certain conditions of life upon one or more persons.

2. Such person or persons belonged to a particular national, ethnical, racial or
religious group.

3. The perpetrator intended to destroy, in whole or in part, that national,
ethnical, racial or religious group, as such.

4. The conditions of life were calculated to bring about the physical destruction
of that group, in whole or in part.*

5. The conduct took place in the context of a manifest pattern of similar con-
duct directed against that group or was conduct that could itself effect such
destruction.

Article 6 (d) Genocide by imposing measures intended to prevent births
Elements

1. The perpetrator imposed certain measures upon one or more persons.
2. Such person or persons belonged to a particular national, ethnical, racial or
religious group.

3 This conduct may include, but is not necessarily restricted to, acts of torture, rape, sexual violence
or inhuman or degrading treatment.

4 The term ‘conditions oflife’ may include, but is not necessarily restricted to, deliberate deprivation
of resources indispensable for survival, such as food or medical services, or systematic expulsion
from homes.
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3. The perpetrator intended to destroy, in whole or in part, that national,
ethnical, racial or religious group, as such.

4. The measures imposed were intended to prevent births within that group.

5. The conduct took place in the context of a manifest pattern of similar con-
duct directed against that group or was conduct that could itself effect such
destruction.

Article 6 (e) Genocide by forcibly transferring children

Elements

1. The perpetrator forcibly transferred one or more persons.’

2. Such person or persons belonged to a particular national, ethnical, racial or
religious group.

3. The perpetrator intended to destroy, in whole or in part, that national,
ethnical, racial or religious group, as such.

4. The transfer was from that group to another group.

5. The person or persons were under the age of 18 years.

6. The perpetrator knew, or should have known, that the person or persons
were under the age of 18 years.

7. The conduct took place in the context of a manifest pattern of similar con-
duct directed against that group or was conduct that could itself effect such
destruction.

ARTICLE 7 CRIMES AGAINST HUMANITY
Introduction

1. Sincearticle 7 pertains to international criminal law, its provisions, consistent
with article 22, must be strictly construed, taking into account that crimes
against humanity as defined in article 7 are among the most serious crimes of
concern to the international community as a whole, warrant and entail indi-
vidual criminal responsibility, and require conduct which is impermissible
under generally applicable international law, as recognized by the principal
legal systems of the world.

2. The last two elements for each crime against humanity describe the context
in which the conduct must take place. These elements clarify the requisite
participation in and knowledge of a widespread or systematic attack against

> The term ‘forcibly’ is not restricted to physical force, but may include threat of force or coercion,
such as that caused by fear of violence, duress, detention, psychological oppression or abuse of
power, against such person or persons or another person, or by taking advantage of a coercive
environment.
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a civilian population. However, the last element should not be interpreted as
requiring proofthat the perpetrator had knowledge of all characteristics of the
attack or the precise details of the plan or policy of the State or organization.
In the case of an emerging widespread or systematic attack against a civilian
population, the intent clause of the last element indicates that this mental
element is satisfied if the perpetrator intended to further such an attack.

3. ‘Attack directed against a civilian population’ in these context elements is
understood to mean a course of conduct involving the multiple commission
of acts referred to in article 7, paragraph 1, of the Statute against any civilian
population, pursuant to or in furtherance of a State or organizational policy
to commit such attack. The acts need not constitute a military attack. It is
understood that ‘policy to commit such attack’ requires that the State or
organization actively promote or encourage such an attack against a civilian
population.®

Article 7 (1) (a) Crime against humanity of murder
Elements

1. The perpetrator killed” one or more persons.

2. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

3. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack against a civilian population.

Article 7 (1) (b) Crime against humanity of extermination
Elements

1. The perpetrator killed® one or more persons, including by inflicting condi-
tions of life calculated to bring about the destruction of part of a population.’

2. The conduct constituted, or took place as part of, ' a mass killing of members
of a civilian population.

¢ A policy which has a civilian population as the object of the attack would be implemented by

State or organizational action. Such a policy may, in exceptional circumstances, be implemented
by a deliberate failure to take action, which is consciously aimed at encouraging such attack.
The existence of such a policy cannot be inferred solely from the absence of governmental or
organizational action.

The term ‘killed” is interchangeable with the term ‘caused death’. This footnote applies to all
elements which use either of these concepts.

8 The conduct could be committed by different methods of killing, either directly or indirectly.

® The infliction of such conditions could include the deprivation of access to food and medicine.
10 The term ‘as part of” would include the initial conduct in a mass killing.

N



284 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

3.

The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct

to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (c) Crime against humanity of enslavement

Elements

. The perpetrator exercised any or all of the powers attaching to the right of

ownership over one or more persons, such as by purchasing, selling, lending
or bartering such a person or persons, or by imposing on them a similar
deprivation of liberty.!!

. The conduct was committed as part of a widespread or systematic attack

directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct

to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (d) Crime against humanity of deportation or forcible transfer
of population

Elements

. The perpetrator deported or forcibly'? transferred,'® without grounds per-

mitted under international law, one or more persons to another State or
location, by expulsion or other coercive acts.

. Such person or persons were lawfully present in the area from which they

were so deported or transferred.

. The perpetrator was aware of the factual circumstances that established the

lawfulness of such presence.

It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to a servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.

The term “forcibly’ is not restricted to physical force, but may include threat of force or coercion,
such as that caused by fear of violence, duress, detention, psychological oppression or abuse of
power against such person or persons or another person, or by taking advantage of a coercive
environment.

‘Deported or forcibly transferred’ is interchangeable with ‘forcibly displaced’.
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. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (e) Crime against humanity of imprisonment or other severe
deprivation of physical liberty

Elements

. The perpetrator imprisoned one or more persons or otherwise severely
deprived one or more persons of physical liberty.

. The gravity of the conduct was such that it was in violation of fundamental
rules of international law.

. The perpetrator was aware of the factual circumstances that established the
gravity of the conduct.

. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (f) Crime against humanity of torture'
Elements

. The perpetrator inflicted severe physical or mental pain or suffering upon
one Or more persons.

. Such person or persons were in the custody or under the control of the
perpetrator.

. Such pain or suffering did not arise only from, and was not inherent in or
incidental to, lawful sanctions.

. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

14 1t is understood that no specific purpose need be proved for this crime.
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Article 7 (1) (g)-1 Crime against humanity of rape

Elements

. The perpetrator invaded'® the body of a person by conduct resulting in

penetration, however slight, of any part of the body of the victim or of the
perpetrator with a sexual organ, or of the anal or genital opening of the victim
with any object or any other part of the body.

. Theinvasion was committed by force, or by threat of force or coercion, such as

that caused by fear of violence, duress, detention, psychological oppression
or abuse of power, against such person or another person, or by taking
advantage of a coercive environment, or the invasion was committed against

a person incapable of giving genuine consent.!®

. The conduct was committed as part of a widespread or systematic attack

directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct

to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (g)-2 Crime against humanity of sexual slavery'’

Elements

. The perpetrator exercised any or all of the powers attaching to the right of

ownership over one or more persons, such as by purchasing, selling, lending
or bartering such a person or persons, or by imposing on them a similar
deprivation of liberty.'®

. The perpetrator caused such person or persons to engage in one or more acts

of a sexual nature.

. The conduct was committed as part of a widespread or systematic attack

directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct

to be part of a widespread or systematic attack directed against a civilian
population.

The concept of ‘invasion’ is intended to be broad enough to be gender-neutral.

It is understood that a person may be incapable of giving genuine consent if affected by natural,
induced or age-related incapacity. This footnote also applies to the corresponding elements of
article 7 (1) (g)-3, 5 and 6.

Given the complex nature of this crime, it is recognized that its commission could involve more
than one perpetrator as a part of a common criminal purpose.

It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to a servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.
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Article 7 (1) (g)-3 Crime against humanity of enforced prostitution
Elements

1. The perpetrator caused one or more persons to engage in one or more acts
of a sexual nature by force, or by threat of force or coercion, such as that
caused by fear of violence, duress, detention, psychological oppression or
abuse of power, against such person or persons or another person, or by
taking advantage of a coercive environment or such person’s or persons’
incapacity to give genuine consent.

2. The perpetrator or another person obtained or expected to obtain pecuniary
or other advantage in exchange for or in connection with the acts of a sexual
nature.

3. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

4. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (g)-4 Crime against humanity of forced pregnancy
Elements

1. The perpetrator confined one or more women forcibly made pregnant, with
the intent of affecting the ethnic composition of any population or carrying
out other grave violations of international law.

2. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

3. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (g)-5 Crime against humanity of enforced sterilization
Elements

1. The perpetrator deprived one or more persons of biological reproductive
capacity.'’

2. The conduct was neither justified by the medical or hospital treatment of the
person or persons concerned nor carried out with their genuine consent.?’

19 The deprivation is not intended to include birth-control measures which have a non-permanent
effect in practice.
20 Tt is understood that ‘genuine consent’ does not include consent obtained through deception.
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. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (g)-6 Crime against humanity of sexual violence
Elements

. The perpetrator committed an act of a sexual nature against one or more
persons or caused such person or persons to engage in an act of a sexual
nature by force, or by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power,
against such person or persons or another person, or by taking advantage
of a coercive environment or such person’s or persons’ incapacity to give
genuine consent.

. Such conduct was of a gravity comparable to the other offences in article 7,
paragraph 1 (g), of the Statute.

. The perpetrator was aware of the factual circumstances that established the
gravity of the conduct.

. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (h) Crime against humanity of persecution

Elements

. The perpetrator severely deprived, contrary to international law,?! one or

more persons of fundamental rights.

. The perpetrator targeted such person or persons by reason of the identity of
a group or collectivity or targeted the group or collectivity as such.

. Such targeting was based on political, racial, national, ethnic, cultural, reli-
gious, gender as defined in article 7, paragraph 3, of the Statute, or other
grounds that are universally recognized as impermissible under international
law.

This requirement is without prejudice to paragraph 6 of the General Introduction to the Elements
of Crimes.
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The conduct was committed in connection with any act referred to inarticle 7,
paragraph 1, of the Statute or any crime within the jurisdiction of the Court.**

. The conduct was committed as part of a widespread or systematic attack

directed against a civilian population.

The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (i) Crime against humanity of enforced disappearance of
persons™-

Elements

The perpetrator:

(a) Arrested, detained®:2° or abducted one or more persons; or

(b) Refused to acknowledge the arrest, detention or abduction, or to give
information on the fate or whereabouts of such person or persons.

(a) Such arrest, detention or abduction was followed or accompanied by a
refusal to acknowledge that deprivation of freedom or to give informa-
tion on the fate or whereabouts of such person or persons; or

(b) Such refusal was preceded or accompanied by that deprivation of

freedom.

The perpetrator was aware that:*’

(a) Such arrest, detention or abduction would be followed in the ordinary
course of events by a refusal to acknowledge that deprivation of freedom

or to give information on the fate or whereabouts of such person or

persons;*® or

(b) Such refusal was preceded or accompanied by that deprivation of
freedom.

Such arrest, detention or abduction was carried out by, or with the autho-

rization, support or acquiescence of, a State or a political organization.

It is understood that no additional mental element is necessary for this element other than that
inherent in element 6.

Given the complex nature of this crime, it is recognized that its commission will normally involve
more than one perpetrator as a part of a common criminal purpose.

This crime falls under the jurisdiction of the Court only if the attack referred to in elements
7 and 8 occurs after the entry into force of the Statute.

The word ‘detained’ would include a perpetrator who maintained an existing detention.

It is understood that under certain circumstances an arrest or detention may have been lawful.
This element, inserted because of the complexity of this crime, is without prejudice to the General
Introduction to the Elements of Crimes.

It is understood that, in the case of a perpetrator who maintained an existing detention, this
element would be satisfied if the perpetrator was aware that such a refusal had already taken
place.
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5.

Such refusal to acknowledge that deprivation of freedom or to give infor-
mation on the fate or whereabouts of such person or persons was car-
ried out by, or with the authorization or support of, such State or political
organization.

The perpetrator intended to remove such person or persons from the pro-
tection of the law for a prolonged period of time.

The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct

to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (j) Crime against humanity of apartheid

Elements

1. The perpetrator committed an inhumane act against one or more persons.

Such act was an act referred to in article 7, paragraph 1, of the Statute, or was
an act of a character similar to any of those acts.?’

. The perpetrator was aware of the factual circumstances that established the

character of the act.

The conduct was committed in the context of an institutionalized regime of
systematic oppression and domination by one racial group over any other
racial group or groups.

The perpetrator intended to maintain such regime by that conduct.

The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

Article 7 (1) (k) Crime against humanity of other inhumane acts

Elements

. The perpetrator inflicted great suffering, or serious injury to body or to

mental or physical health, by means of an inhumane act.

. Such act was of a character similar to any other act referred to in article 7,

paragraph 1, of the Statute.®®

29 Tt is understood that ‘character’ refers to the nature and gravity of the act.
30 Tt is understood that ‘character’ refers to the nature and gravity of the act.
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3. The perpetrator was aware of the factual circumstances that established the
character of the act.

4. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

5. The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian
population.

ARTICLE 8 WAR CRIMES
Introduction

The elements for war crimes under article 8, paragraph 2 (c) and (e), are subject
to the limitations addressed in article 8, paragraph 2 (d) and (f), which are not
elements of crimes.

The elements for war crimes under article 8, paragraph 2, of the Statute
shall be interpreted within the established framework of the international law
of armed conflict including, as appropriate, the international law of armed
conflict applicable to armed conflict at sea.

With respect to the last two elements listed for each crime:

* There is no requirement for a legal evaluation by the perpetrator as to
the existence of an armed conflict or its character as international or non-
international;

* In that context there is no requirement for awareness by the perpetrator of
the facts that established the character of the conflict as international or non-
international;

* There is only a requirement for the awareness of the factual circumstances
that established the existence of an armed conflict that is implicit in the terms
‘took place in the context of and was associated with’.

Article 8 (2) (a)
Article 8 (2) (a) (i) War crime of wilful killing
Elements

1. The perpetrator killed one or more persons.*!
2. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

31 The term ‘killed is interchangeable with the term ‘caused death’. This footnote applies to all
elements which use either of these concepts.
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3.

32

33

34

35

The perpetrator was aware of the factual circumstances that established that
protected status.’?:3

. The conduct took place in the context of and was associated with an inter-

national armed conflict.>*

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (a) (ii)-1 War crime of torture

Elements>’

. The perpetrator inflicted severe physical or mental pain or suffering upon

Oone or more persons.

. The perpetrator inflicted the pain or suffering for such purposes as: obtaining

information or a confession, punishment, intimidation or coercion or for
any reason based on discrimination of any kind.

. Such person or persons were protected under one or more of the Geneva

Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that

protected status.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (a) (ii)-2 War crime of inhuman treatment

Elements

. The perpetrator inflicted severe physical or mental pain or suffering upon

Oone or more persons.

This mental element recognizes the interplay between articles 30 and 32. This footnote also
applies to the corresponding element in each crime under article 8 (2) (a), and to the element
in other crimes in article 8 (2) concerning the awareness of factual circumstances that estab-
lish the status of persons or property protected under the relevant international law of armed
conflict.

With respect to nationality, it is understood that the perpetrator needs only to know that the
victim belonged to an adverse party to the conflict. This footnote also applies to the corresponding
element in each crime under article 8 (2) (a).

The term ‘international armed conflict’ includes military occupation. This footnote also applies
to the corresponding element in each crime under article 8 (2) (a).

As element 3 requires that all victims must be ‘protected persons’ under one or more of the
Geneva Conventions of 1949, these elements do not include the custody or control requirement
found in the elements of article 7 (1) (e).
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. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that
protected status.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (ii)-3 War crime of biological experiments
Elements

. The perpetrator subjected one or more persons to a particular biological
experiment.

. The experiment seriously endangered the physical or mental health or
integrity of such person or persons.

. The intent of the experiment was non-therapeutic and it was neither justified
by medical reasons nor carried out in such person’s or persons’ interest.

. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that
protected status.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (iii) War crime of wilfully causing great suffering
Elements

. The perpetrator caused great physical or mental pain or suffering to, or
serious injury to body or health of, one or more persons.

. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that
protected status.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.
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Article 8 (2) (a) (iv) War crime of destruction and appropriation of property
Elements

. The perpetrator destroyed or appropriated certain property.
. The destruction or appropriation was not justified by military necessity.
. The destruction or appropriation was extensive and carried out wantonly.
. Such property was protected under one or more of the Geneva Conventions
of 1949.
5. The perpetrator was aware of the factual circumstances that established that
protected status.
6. The conduct took place in the context of and was associated with an inter-
national armed conflict.
7. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

S W N =

Article 8 (2) (a) (v) War crime of compelling service in hostile forces
Elements

1. The perpetrator coerced one or more persons, by act or threat, to take part in
military operations against that person’s own country or forces or otherwise
serve in the forces of a hostile power.

2. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

3. The perpetrator was aware of the factual circumstances that established that
protected status.

4. The conduct took place in the context of and was associated with an inter-
national armed conflict.

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (vi) War crime of denying a fair trial
Elements

1. The perpetrator deprived one or more persons of a fair and regular trial by
denying judicial guarantees as defined, in particular, in the third and the
fourth Geneva Conventions of 1949.

2. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

3. The perpetrator was aware of the factual circumstances that established that
protected status.
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. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (vii)-1 War crime of unlawful deportation and transfer
Elements

. The perpetrator deported or transferred one or more persons to another
State or to another location.

. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that
protected status.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (vii)-2 War crime of unlawful confinement
Elements

. The perpetrator confined or continued to confine one or more persons to a
certain location.

. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that
protected status.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (viii) War crime of taking hostages
Elements

. The perpetrator seized, detained or otherwise held hostage one or more
persons.

. The perpetrator threatened to kill, injure or continue to detain such person
or persons.



206 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

3.

The perpetrator intended to compel a State, an international organization, a
natural or legal person or a group of persons to act or refrain from acting as
an explicit or implicit condition for the safety or the release of such person
or persons.

. Such person or persons were protected under one or more of the Geneva

Conventions of 1949.

. The perpetrator was aware of the factual circumstances that established that

protected status.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b)
Article 8 (2) (b) (i) War crime of attacking civilians

Elements

. The perpetrator directed an attack.
. The object of the attack was a civilian population as such or individual

civilians not taking direct part in hostilities.

. The perpetrator intended the civilian population as such or individual civil-

ians not taking direct part in hostilities to be the object of the attack.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (ii) War crime of attacking civilian objects

Elements

. The perpetrator directed an attack.
. The object of the attack was civilian objects, that is, objects which are not

military objectives.

. The perpetrator intended such civilian objects to be the object of the attack.
. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.
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Article 8 (2) (b) (iii) War crime of attacking personnel or objects involved
in a humanitarian assistance or peacekeeping mission

Elements

The perpetrator directed an attack.

The object of the attack was personnel, installations, material, units or
vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations.

. The perpetrator intended such personnel, installations, material, units or

vehicles so involved to be the object of the attack.

Such personnel, installations, material, units or vehicles were entitled to that
protection given to civilians or civilian objects under the international law
of armed conflict.

The perpetrator was aware of the factual circumstances that established that
protection.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (iv) War crime of excessive incidental death,
injury, or damage

Elements

The perpetrator launched an attack.

The attack was such that it would cause incidental death or injury to civilians
or damage to civilian objects or widespread, long-term and severe damage to
the natural environment and that such death, injury or damage would be of
such an extent as to be clearly excessive in relation to the concrete and direct
overall military advantage anticipated.*

The perpetrator knew that the attack would cause incidental death or injury
to civilians or damage to civilian objects or widespread, long-term and severe
damage to the natural environment and that such death, injury or damage

The expression ‘concrete and direct overall military advantage’ refers to a military advantage
that is foreseeable by the perpetrator at the relevant time. Such advantage may or may not be
temporally or geographically related to the object of the attack. The fact that this crime admits
the possibility of lawful incidental injury and collateral damage does not in any way justify any
violation of the law applicable in armed conflict. It does not address justifications for war or other
rules related to jus ad bellum. It reflects the proportionality requirement inherent in determining
the legality of any military activity undertaken in the context of an armed conflict.
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would be of such an extent as to be clearly excessive in relation to the concrete
and direct overall military advantage anticipated.’”

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (v) War crime of attacking undefended places®

Elements

1. The perpetrator attacked one or more towns, villages, dwellings or buildings.

Such towns, villages, dwellings or buildings were open for unresisted occu-
pation.

. Such towns, villages, dwellings or buildings did not constitute military objec-

tives.
The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (vi) War crime of killing or wounding a person hors de combat

Elements

1. The perpetrator killed or injured one or more persons.

38

Such person or persons were hors de combat.

The perpetrator was aware of the factual circumstances that established this
status.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

As opposed to the general rule set forth in paragraph 4 of the General Introduction, this knowl-
edge element requires that the perpetrator make the value judgment as described therein. An
evaluation of that value judgment must be based on the requisite information available to the
perpetrator at the time.

The presence in the locality of persons specially protected under the Geneva Conventions of
1949 or of police forces retained for the sole purpose of maintaining law and order does not by
itself render the locality a military objective.



39

ELEMENTS OF CRIMES 299

Article 8 (2) (b) (vii)-1 War crime of improper use of a flag of truce

Elements

. The perpetrator used a flag of truce.
. The perpetrator made such use in order to feign an intention to negotiate

when there was no such intention on the part of the perpetrator.

. The perpetrator knew or should have known of the prohibited nature of such

use.®®

. The conduct resulted in death or serious personal injury.
. The perpetrator knew that the conduct could result in death or serious

personal injury.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.
The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (vii)-2 War crime of improper use of a flag, insignia
or uniform of the hostile party

Elements

The perpetrator used a flag, insignia or uniform of the hostile party.

The perpetrator made such use in a manner prohibited under the interna-
tional law of armed conflict while engaged in an attack.

The perpetrator knew or should have known of the prohibited nature of such
use.*

The conduct resulted in death or serious personal injury.

The perpetrator knew that the conduct could result in death or serious
personal injury.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

This mental element recognizes the interplay between article 30 and article 32. The term
‘prohibited nature’ denotes illegality.
This mental element recognizes the interplay between article 30 and article 32. The term
‘prohibited nature’ denotes illegality.
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Article 8 (2) (b) (vii)-3 War crime of improper use of a flag, insignia
or uniform of the United Nations

Elements

1. The perpetrator used a flag, insignia or uniform of the United Nations.

The perpetrator made such use in a manner prohibited under the interna-
tional law of armed conflict.
The perpetrator knew of the prohibited nature of such use.*!

. The conduct resulted in death or serious personal injury.

The perpetrator knew that the conduct could result in death or serious
personal injury.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (vii)-4 War crime of improper use of the distinctive emblems
of the Geneva Conventions

Elements

The perpetrator used the distinctive emblems of the Geneva Conventions.
The perpetrator made such use for combatant purposes*? in a manner pro-
hibited under the international law of armed conflict.

The perpetrator knew or should have known of the prohibited nature of such

use.

4. The conduct resulted in death or serious personal injury.

The perpetrator knew that the conduct could result in death or serious
personal injury.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

This mental element recognizes the interplay between article 30 and article 32. The ‘should have
known’ test required in the other offences found in article 8 (2) (b) (vii) is not applicable here
because of the variable and regulatory nature of the relevant prohibitions.

‘Combatant purposes’ in these circumstances means purposes directly related to hostilities and
not including medical, religious or similar activities.

This mental element recognizes the interplay between article 30 and article 32. The term
‘prohibited nature’ denotes illegality.
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Article 8 (2) (b) (viii) The transfer, directly or indirectly, by the
Occupying Power of parts of its own civilian population into the
territory it occupies, or the deportation or transfer of all or
parts of the population of the occupied territory within or outside
this territory

Elements

. The perpetrator:

(a) Transferred,* directly or indirectly, parts of its own population into the
territory it occupies; or

(b) Deported or transferred all or parts of the population of the occupied
territory within or outside this territory.

The conduct took place in the context of and was associated with an inter-

national armed conflict.

The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (ix) War crime of attacking protected objects*
Elements

The perpetrator directed an attack.

The object of the attack was one or more buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments, hospitals
or places where the sick and wounded are collected, which were not military
objectives.

The perpetrator intended such building or buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments, hospitals
or places where the sick and wounded are collected, which were not military
objectives, to be the object of the attack.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

The term ‘transfer’ needs to be interpreted in accordance with the relevant provisions of inter-
national humanitarian law.

The presence in the locality of persons specially protected under the Geneva Conventions of
1949 or of police forces retained for the sole purpose of maintaining law and order does not by
itself render the locality a military objective.
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Article 8 (2) (b) (x)-1 War crime of mutilation

Elements

. The perpetrator subjected one or more persons to mutilation, in particular by

permanently disfiguring the person or persons, or by permanently disabling
or removing an organ or appendage.

. The conduct caused death or seriously endangered the physical or mental

health of such person or persons.

. The conduct was neither justified by the medical, dental or hospital treatment

of the person or persons concerned nor carried out in such person’s or
persons’ interest.

4. Such person or persons were in the power of an adverse party.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (x)-2 War crime of medical or scientific experiments

Elements

. The perpetrator subjected one or more persons to a medical or scientific

experiment.

. The experiment caused death or seriously endangered the physical or mental

health or integrity of such person or persons.

. The conduct was neither justified by the medical, dental or hospital treatment

of such person or persons concerned nor carried out in such person’s or
persons’ interest.

4. Such person or persons were in the power of an adverse party.

46

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Consent is not a defence to this crime. The crime prohibits any medical procedure which
is not. indicated by the state of health of the person concerned and which is not consistent
with generally accepted medical standards which would be applied under similar medical cir-
cumstances to persons who are nationals of the party conducting the procedure and who are in
no way deprived of liberty. This footnote also applies to the same element for article 8 (2) (b)
(x)-2.
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Article 8 (2) (b) (xi) War crime of treacherously killing or wounding
Elements

. The perpetrator invited the confidence or belief of one or more persons that
they were entitled to, or were obliged to accord, protection under rules of
international law applicable in armed conflict.

. The perpetrator intended to betray that confidence or belief.

. The perpetrator killed or injured such person or persons.

. The perpetrator made use of that confidence or belief in killing or injuring
such person or persons.

. Such person or persons belonged to an adverse party.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xii) War crime of denying quarter
Elements

. The perpetrator declared or ordered that there shall be no survivors.

. Such declaration or order was given in order to threaten an adversary or to
conduct hostilities on the basis that there shall be no survivors.

. The perpetrator was in a position of effective command or control over the
subordinate forces to which the declaration or order was directed.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xiii) War crime of destroying or seizing the enemy’s property
Elements

. The perpetrator destroyed or seized certain property.

. Such property was property of a hostile party.

. Such property was protected from that destruction or seizure under the
international law of armed conflict.

. The perpetrator was aware of the factual circumstances that established the
status of the property.

. The destruction or seizure was not justified by military necessity.
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6.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xiv) War crime of depriving the nationals of the hostile
power of rights or actions

Elements

. The perpetrator effected the abolition, suspension or termination of admis-

sibility in a court of law of certain rights or actions.

. The abolition, suspension or termination was directed at the nationals of a

hostile party.

. The perpetrator intended the abolition, suspension or termination to be

directed at the nationals of a hostile party.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xv) War crime of compelling participation
in military operations

Elements

. The perpetrator coerced one or more persons by act or threat to take part in

military operations against that person’s own country or forces.

2. Such person or persons were nationals of a hostile party.

47

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xvi) War crime of pillaging

Elements

. The perpetrator appropriated certain property.
. The perpetrator intended to deprive the owner of the property and to appro-

priate it for private or personal use.*’

As indicated by the use of the term ‘private or personal use’, appropriations justified by military
necessity cannot constitute the crime of pillaging.
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. The appropriation was without the consent of the owner.
. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xvii) War crime of employing poison or poisoned weapons

Elements

. The perpetrator employed a substance or a weapon that releases a substance

as a result of its employment.

. The substance was such that it causes death or serious damage to health in

the ordinary course of events, through its toxic properties.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xviii) War crime of employing prohibited gases, liquids,
materials or devices

Elements

. The perpetrator employed a gas or other analogous substance or device.
. The gas, substance or device was such that it causes death or serious damage

to health in the ordinary course of events, through its asphyxiating or toxic
properties.*

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xix) War crime of employing prohibited bullets

Elements

. The perpetrator employed certain bullets.
. The bullets were such that their use violates the international law of armed

conflict because they expand or flatten easily in the human body.

Nothing in this element shall be interpreted as limiting or prejudicing in any way existing or
developing rules of international law with respect to development, production, stockpiling and
use of chemical weapons.
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3.

The perpetrator was aware that the nature of the bullets was such that
their employment would uselessly aggravate suffering or the wounding
effect.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xx) War crime of employing weapons, projectiles or materials

or methods of warfare listed in the Annex to the Statute

Elements

[ Elements will have to be drafted once weapons, projectiles or material or methods
of warfare have been included in an annex to the Statute.]

49
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Article 8 (2) (b) (xxi) War crime of outrages upon personal dignity

Elements

. The perpetrator humiliated, degraded or otherwise violated the dignity of

one or more persons.*’

. The severity of the humiliation, degradation or other violation was of such

degree as to be generally recognized as an outrage upon personal dignity.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (b) (xxii)-1 War crime of rape

Elements

. The perpetrator invaded® the body of a person by conduct resulting in

penetration, however slight, of any part of the body of the victim or of the
perpetrator with a sexual organ, or of the anal or genital opening of the victim
with any object or any other part of the body.

For this crime, ‘persons’ can include dead persons. It is understood that the victim need not
personally be aware of the existence of the humiliation or degradation or other violation. This
element takes into account relevant aspects of the cultural background of the victim.

The concept of ‘invasion’ is intended to be broad enough to be gender-neutral.
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The invasion was committed by force, or by threat of force or coercion, such as
that caused by fear of violence, duress, detention, psychological oppression
or abuse of power, against such person or another person, or by taking
advantage of a coercive environment, or the invasion was committed against
a person incapable of giving genuine consent.>!

. The conduct took place in the context of and was associated with an inter-

national armed conflict.
The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxii)-2 War crime of sexual slavery
Elements

The perpetrator exercised any or all of the powers attaching to the right of
ownership over one or more persons, such as by purchasing, selling, lending
or bartering such a person or persons, or by imposing on them a similar
deprivation of liberty.>?

The perpetrator caused such person or persons to engage in one or more acts
of a sexual nature.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxii)-3 War crime of enforced prostitution

Elements

. The perpetrator caused one or more persons to engage in one or more acts

of a sexual nature by force, or by threat of force or coercion, such as that
caused by fear of violence, duress, detention, psychological oppression or
abuse of power, against such person or persons or another person, or by

It is understood that a person may be incapable of giving genuine consent if affected by natural,
induced or age-related incapacity. This footnote also applies to the corresponding elements of
article 8 (2) (b) (xxii)-3, 5 and 6.

Given the complex nature of this crime, it is recognized that its commission could involve more
than one perpetrator as a part of a common criminal purpose.

It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.
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taking advantage of a coercive environment or such person’s or persons’
incapacity to give genuine consent.

. The perpetrator or another person obtained or expected to obtain pecuniary

or other advantage in exchange for or in connection with the acts of a sexual
nature.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.
The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxii)-4 War crime of forced pregnancy

Elements

. The perpetrator confined one or more women forcibly made pregnant, with

the intent of affecting the ethnic composition of any population or carrying
out other grave violations of international law.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxii)-5 War crime of enforced sterilization

Elements

. The perpetrator deprived one or more persons of biological reproductive

capacity.>*

. The conduct was neither justified by the medical or hospital treatment of the

person or persons concerned nor carried out with their genuine consent.”

. The conduct took place in the context of and was associated with an inter-

national armed conflict.
The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxii)-6 War crime of sexual violence

Elements

. The perpetrator committed an act of a sexual nature against one or more

persons or caused such person or persons to engage in an act of a sexual

The deprivation is not intended to include birth-control measures which have a non-permanent
effect in practice.
It is understood that ‘genuine consent’ does not include consent obtained through deception.
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nature by force, or by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power,
against such person or persons or another person, or by taking advantage
of a coercive environment or such person’s or persons’ incapacity to give
genuine consent.

. The conduct was of a gravity comparable to that of a grave breach of the
Geneva Conventions.

. The perpetrator was aware of the factual circumstances that established the
gravity of the conduct.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxiii) War crime of using protected persons as shields
Elements

. The perpetrator moved or otherwise took advantage of the location of one
or more civilians or other persons protected under the international law of
armed conflict.

. The perpetrator intended to shield a military objective from attack or shield,
favour or impede military operations.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxiv) War crime of attacking objects or persons using
the distinctive emblems of the Geneva Conventions

Elements

. The perpetrator attacked one or more persons, buildings, medical units or
transports or other objects using, in conformity with international law, a
distinctive emblem or other method of identification indicating protection
under the Geneva Conventions.

. The perpetrator intended such persons, buildings, units or transports or
other objects so using such identification to be the object of the attack.

. The conduct took place in the context of and was associated with an inter-
national armed conflict.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.
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Article 8 (2) (b) (xxv) War crime of starvation as a method of warfare

Elements

1. The perpetrator deprived civilians of objects indispensable to their survival.

The perpetrator intended to starve civilians as a method of warfare.

The conduct took place in the context of and was associated with an inter-
national armed conflict.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxvi) War crime of using, conscripting or enlisting children

Elements

. The perpetrator conscripted or enlisted one or more persons into the national

armed forces or used one or more persons to participate actively in hostilities.

. Such person or persons were under the age of 15 years.
. The perpetrator knew or should have known that such person or persons

were under the age of 15 years.

. The conduct took place in the context of and was associated with an inter-

national armed conflict.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (¢)
Article 8 (2) (c) (i)-1 War crime of murder

Elements

1. The perpetrator killed one or more persons.

56

Such person or persons were either hors de combat, or were civilians, medical
personnel, or religious personnel® taking no active part in the hostilities.
The perpetrator was aware of the factual circumstances that established this
status.

The conduct took place in the context of and was associated with an armed
conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

The term ‘religious personnel’ includes those non-confessional non-combatant military
personnel carrying out a similar function.
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Article 8 (2) (c) (i)-2 War crime of mutilation
Elements

. The perpetrator subjected one or more persons to mutilation, in particular by
permanently disfiguring the person or persons, or by permanently disabling
or removing an organ or appendage.

. The conduct was neither justified by the medical, dental or hospital treatment
of the person or persons concerned nor carried out in such person’s or
persons’ interests.

. Such person or persons were either hors de combat, or were civilians, medical
personnel or religious personnel taking no active part in the hostilities.

. The perpetrator was aware of the factual circumstances that established this
status.

. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (c) (i)-3 War crime of cruel treatment
Elements

. The perpetrator inflicted severe physical or mental pain or suffering upon
one Or more persons.

. Such person or persons were either hors de combat, or were civilians, medical
personnel, or religious personnel taking no active part in the hostilities.

. The perpetrator was aware of the factual circumstances that established this
status.

. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (c) (i)-4 War crime of torture
Elements

. The perpetrator inflicted severe physical or mental pain or suffering upon
one or more persons.

. The perpetrator inflicted the pain or suffering for such purposes as: obtaining
information or a confession, punishment, intimidation or coercion or for
any reason based on discrimination of any kind.
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57

. Such person or persons were either hors de combat, or were civilians, medical

personnel or religious personnel taking no active part in the hostilities.

. The perpetrator was aware of the factual circumstances that established this

status.

. The conduct took place in the context of and was associated with an armed

conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (c) (ii) War crime of outrages upon personal dignity

Elements

. The perpetrator humiliated, degraded or otherwise violated the dignity of

one or more persons.”’

. The severity of the humiliation, degradation or other violation was of such

degree as to be generally recognized as an outrage upon personal dignity.

. Such person or persons were either hors de combat, or were civilians, medical

personnel or religious personnel taking no active part in the hostilities.

. The perpetrator was aware of the factual circumstances that established this

status.

. The conduct took place in the context of and was associated with an armed

conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (c) (iii) War crime of taking hostages

Elements

. The perpetrator seized, detained or otherwise held hostage one or more

persons.

. The perpetrator threatened to kill, injure or continue to detain such person

Or persons.

. The perpetrator intended to compel a State, an international organization, a

natural or legal person or a group of persons to act or refrain from acting as
an explicit or implicit condition for the safety or the release of such person
or persons.

. Such person or persons were either hors de combat, or were civilians, medical

personnel or religious personnel taking no active part in the hostilities.

For this crime, ‘persons’ can include dead persons. It is understood that the victim need not
personally be aware of the existence of the humiliation or degradation or other violation. This
element takes into account relevant aspects of the cultural background of the victim.
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5. The perpetrator was aware of the factual circumstances that established this
status.

6. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

7. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (c) (iv) War crime of sentencing or execution without due process

Elements

1. The perpetrator passed sentence or executed one or more persons.>®

2. Such person or persons were either hors de combat, or were civilians, medical
personnel or religious personnel taking no active part in the hostilities.

3. The perpetrator was aware of the factual circumstances that established this
status.

4. There was no previous judgment pronounced by a court, or the court that
rendered judgment was not ‘regularly constituted) that is, it did not afford
the essential guarantees of independence and impartiality, or the court that
rendered judgment did not afford all other judicial guarantees generally
recognized as indispensable under international law.>

5. The perpetrator was aware of the absence of a previous judgment or of the
denial of relevant guarantees and the fact that they are essential or indispens-
able to a fair trial.

6. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

7. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e)
Article 8 (2) (e) (i) War crime of attacking civilians

Elements

—

The perpetrator directed an attack.
The object of the attack was a civilian population as such or individual
civilians not taking direct part in hostilities.

o

The elements laid down in these documents do not address the different forms of individual
criminal responsibility, as enunciated in articles 25 and 28 of the Statute.

With respect to elements 4 and 5, the Court should consider whether, in the light of all relevant
circumstances, the cumulative effect of factors with respect to guarantees deprived the person
or persons of a fair trial.

59
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3. The perpetrator intended the civilian population as such or individual
civilians not taking direct part in hostilities to be the object of the attack.

4. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (ii) War crime of attacking objects or persons using the
distinctive emblems of the Geneva Conventions

Elements

1. The perpetrator attacked one or more persons, buildings, medical units or
transports or other objects using, in conformity with international law, a
distinctive emblem or other method of identification indicating protection
under the Geneva Conventions.

2. The perpetrator intended such persons, buildings, units or transports or
other objects so using such identification to be the object of the attack.

3. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

4. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (iii) War crime of attacking personnel or objects involved in a
humanitarian assistance or peacekeeping mission

Elements

1. The perpetrator directed an attack.

2. The object of the attack was personnel, installations, material, units or
vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations.

3. The perpetrator intended such personnel, installations, material, units or
vehicles so involved to be the object of the attack.

4. Such personnel, installations, material, units or vehicles were entitled to that
protection given to civilians or civilian objects under the international law
of armed conflict.

5. The perpetrator was aware of the factual circumstances that established that
protection.

6. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

7. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.
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Article 8 (2) (e) (iv) War crime of attacking protected objects™

Elements

. The perpetrator directed an attack.
. The object of the attack was one or more buildings dedicated to religion,

education, art, science or charitable purposes, historic monuments, hospitals
or places where the sick and wounded are collected, which were not military
objectives.

. The perpetrator intended such building or buildings dedicated to religion,

education, art, science or charitable purposes, historic monuments, hospitals
or places where the sick and wounded are collected, which were not military
objectives, to be the object of the attack.

. The conduct took place in the context of and was associated with an armed

conflict not of an international character.
The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (v) War crime of pillaging
Elements

The perpetrator appropriated certain property.

The perpetrator intended to deprive the owner of the property and to appro-
priate it for private or personal use.®!

The appropriation was without the consent of the owner.

The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (vi)-1 War crime of rape
Elements

The perpetrator invaded®? the body of a person by conduct resulting in
penetration, however slight, of any part of the body of the victim or of the

The presence in the locality of persons specially protected under the Geneva Conventions of
1949 or of police forces retained for the sole purpose of maintaining law and order does not by
itself render the locality a military objective.

As indicated by the use of the term ‘private or personal use) appropriations justified by military
necessity cannot constitute the crime of pillaging.

The concept of ‘invasion’ is intended to be broad enough to be gender-neutral.
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perpetrator with a sexual organ, or of the anal or genital opening of the victim
with any object or any other part of the body.

. The invasion was committed by force, or by threat of force or coercion, such as

that caused by fear of violence, duress, detention, psychological oppression
or abuse of power, against such person or another person, or by taking
advantage of a coercive environment, or the invasion was committed against
a person incapable of giving genuine consent.®

. The conduct took place in the context of and was associated with an armed

conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (e) (vi)-2 War crime of sexual slavery®

Elements

. The perpetrator exercised any or all of the powers attaching to the right of

ownership over one or more persons, such as by purchasing, selling, lending
or bartering such a person or persons, or by imposing on them a similar
deprivation of liberty.®

. The perpetrator caused such person or persons to engage in one or more acts

of a sexual nature.

. The conduct took place in the context of and was associated with an armed

conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (e) (vi)-3 War crime of enforced prostitution

Elements

. The perpetrator caused one or more persons to engage in one or more acts

of a sexual nature by force, or by threat of force or coercion, such as that

It is understood that a person may be incapable of giving genuine consent if affected by natural,
induced or age-related incapacity. This footnote also applies to the corresponding elements in
article 8 (2) (e) (vi)-3, 5 and 6.

Given the complex nature of this crime, it is recognized that its commission could involve more
than one perpetrator as a part of a common criminal purpose.

It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.
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caused by fear of violence, duress, detention, psychological oppression or
abuse of power, against such person or persons or another person, or by
taking advantage of a coercive environment or such person’s or persons’
incapacity to give genuine consent.

The perpetrator or another person obtained or expected to obtain pecuniary
or other advantage in exchange for or in connection with the acts of a sexual
nature.

. The conduct took place in the context of and was associated with an armed

conflict not of an international character.
The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (vi)-4 War crime of forced pregnancy
Elements

The perpetrator confined one or more women forcibly made pregnant, with
the intent of affecting the ethnic composition of any population or carrying
out other grave violations of international law.

The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (vi)-5 War crime of enforced sterilization

Elements

. The perpetrator deprived one or more persons of biological reproductive

capacity.%°

The conduct was neither justified by the medical or hospital treatment
of the person or persons concerned nor carried out with their genuine
consent.®’

The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

The deprivation is not intended to include birth-control measures which have a non-permanent
effect in practice.
It is understood that ‘genuine consent’ does not include consent obtained through deception.
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Article 8 (2) (e) (vi)-6 War crime of sexual violence
Elements

1. The perpetrator committed an act of a sexual nature against one or more
persons or caused such person or persons to engage in an act of a sexual
nature by force, or by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power,
against such person or persons or another person, or by taking advantage
of a coercive environment or such person’s or persons’ incapacity to give
genuine consent.

2. The conduct was of a gravity comparable to that of a serious violation of
article 3 common to the four Geneva Conventions.

3. The perpetrator was aware of the factual circumstances that established the
gravity of the conduct.

4. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (vii) War crime of using, conscripting and enlisting children
Elements

1. The perpetrator conscripted or enlisted one or more persons into an armed
force or group or used one or more persons to participate actively in hostil-
ities.

2. Such person or persons were under the age of 15 years.

3. The perpetrator knew or should have known that such person or persons
were under the age of 15 years.

4. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (viii) War crime of displacing civilians
Elements

1. The perpetrator ordered a displacement of a civilian population.

2. Such order was not justified by the security of the civilians involved or by
military necessity.

3. The perpetrator was in a position to effect such displacement by giving such
order.
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The conduct took place in the context of and was associated with an armed
conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (e) (ix) War crime of treacherously killing or wounding

Elements

. The perpetrator invited the confidence or belief of one or more combatant

adversaries that they were entitled to, or were obliged to accord, protection
under rules of international law applicable in armed conflict.

The perpetrator intended to betray that confidence or belief.

The perpetrator killed or injured such person or persons.

The perpetrator made use of that confidence or belief in killing or injuring
such person or persons.

Such person or persons belonged to an adverse party.

The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (x) War crime of denying quarter
Elements

The perpetrator declared or ordered that there shall be no survivors.
Such declaration or order was given in order to threaten an adversary or to
conduct hostilities on the basis that there shall be no survivors.

. The perpetrator was in a position of effective command or control over the

subordinate forces to which the declaration or order was directed.
The conduct took place in the context of and was associated with an armed
conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.

Article 8 (2) (e) (xi)-1 War crime of mutilation

Elements

. The perpetrator subjected one or more persons to mutilation, in particular by

permanently disfiguring the person or persons, or by permanently disabling
or removing an organ or appendage.
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2.

The conduct caused death or seriously endangered the physical or mental
health of such person or persons.

. The conduct was neither justified by the medical, dental or hospital treatment

of the person or persons concerned nor carried out in such person’s or
persons’ interest.%

4. Such person or persons were in the power of another party to the conflict.

The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (xi)-2 War crime of medical or scientific experiments

Elements

. The perpetrator subjected one or more persons to a medical or scientific

experiment.

The experiment caused the death or seriously endangered the physical or
mental health or integrity of such person or persons.

The conduct was neither justified by the medical, dental or hospital treatment
of such person or persons concerned nor carried out in such person’s or
persons’ interest.

Such person or persons were in the power of another party to the conflict.
The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (xii) War crime of destroying or seizing the enemy’s property

Elements

. The perpetrator destroyed or seized certain property.

Such property was property of an adversary.
Such property was protected from that destruction or seizure under the
international law of armed conflict.

Consent is not a defence to this crime. The crime prohibits any medical procedure which is not
indicated by the state of health of the person concerned and which is not consistent with generally
accepted medical standards which would be applied under similar medical circumstances to
persons who are nationals of the party conducting the procedure and who are in no way deprived
of liberty. This footnote also applies to the similar element in article 8(2)(e) (xi)-2.
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. The perpetrator was aware of the factual circumstances that established the
status of the property.

. The destruction or seizure was not required by military necessity.

. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.
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Rules of Procedure and Evidence

EXPLANATORY NOTE

The Rules of Procedure and Evidence are an instrument for the application
of the Rome Statute of the International Criminal Court, to which they are
subordinate in all cases. In elaborating the Rules of Procedure and Evidence,
care has been taken to avoid rephrasing and, to the extent possible, repeating
the provisions of the Statute. Direct references to the Statute have been included
in the Rules, where appropriate, in order to emphasize the relationship between
the Rules and the Rome Statute, as provided for in article 51, in particular,
paragraphs 4 and 5.

Inall cases, the Rules of Procedure and Evidence should be read in conjunction
with and subject to the provisions of the Statute.

The Rules of Procedure and Evidence of the International Criminal Court
do not affect the procedural rules for any national court or legal system for the
purpose of national proceedings.

In connection with rule 41, the Preparatory Commission considered whether
the application of the rule would be facilitated by including a provision in the
Regulations of the Court that at least one of the judges of the Chamber in which
the case is heard knows the official language used as a working language in a
given case. The Assembly of States Parties is invited to give further consideration
to this issue.

CHAPTER 1
GENERAL PROVISIONS

Rule 1
Use of terms

In the present document:

— ‘article’ refers to articles of the Rome Statute;

— ‘Chamber’ refers to a Chamber of the Court;

— ‘Part’ refers to the Parts of the Rome Statute;

— ‘Presiding Judge’ refers to the Presiding Judge of a Chamber;
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— ‘the President’ refers to the President of the Court;
— ‘the Regulations’ refers to the Regulations of the Court;
— ‘the Rules’ refers to the Rules of Procedure and Evidence.

Rule 2
Authentic texts

The Rules have been adopted in the official languages of the Court established
by article 50, paragraph 1. All texts are equally authentic.

Rule 3
Amendments

1. Amendments to the rules that are proposed in accordance with article 51,
paragraph 2, shall be forwarded to the President of the Bureau of the Assembly
of States Parties.

2. The President of the Bureau of the Assembly of States Parties shall ensure
that all proposed amendments are translated into the official languages of the
Court and are transmitted to the States Parties.

3. The procedure described in sub-rules 1 and 2 shall also apply to the
provisional rules referred to in article 51, paragraph 3.

CHAPTER 2
COMPOSITION AND ADMINISTRATION OF THE COURT

Section I
General provisions relating to the composition and administration of the Court

Rule 4
Plenary sessions

1. The judges shall meet in plenary session not later than two months after
their election. At that first session, after having made their solemn undertaking,
in conformity with rule 5, the judges shall:

(a) Elect the President and Vice-Presidents;
(b) Assign judges to divisions.

2. The judges shall meet subsequently in plenary session at least once a year
to exercise their functions under the Statute, the Rules and the Regulations and,
if necessary, in special plenary sessions convened by the President on his or her
own motion or at the request of one half of the judges.

3. The quorum for each plenary session shall be two-thirds of the judges.
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4. Unless otherwise provided in the Statute or the Rules, the decisions of the
plenary sessions shall be taken by the majority of the judges present. In the
event of an equality of votes, the President, or the judge acting in the place of
the President, shall have a casting vote.

5. The Regulations shall be adopted as soon as possible in plenary sessions.

Rule 5
Solemn undertaking under article 45

1. As provided in article 45, before exercising their functions under the
Statute, the following solemn undertakings shall be made:

(a) Inthe case of a judge:
‘T solemnly undertake that I will perform my duties and exercise my pow-
ers as a judge of the International Criminal Court honourably, faithfully,
impartially and conscientiously, and that I will respect the confidentiality
of investigations and prosecutions and the secrecy of deliberations.’;

(b) In the case of the Prosecutor, a Deputy Prosecutor, the Registrar and the
Deputy Registrar of the Court:
‘T solemnly undertake that I will perform my duties and exercise my pow-
ers as (title) of the International Criminal Court honourably, faithfully,
impartially and conscientiously, and that I will respect the confidentiality
of investigations and prosecutions.’

2. The undertaking, signed by the person making it and witnessed by the
President or a Vice-President of the Bureau of the Assembly of States Parties,
shall be filed with the Registry and kept in the records of the Court.

Rule 6
Solemn undertaking by the staff of the Office of the Prosecutor,
the Registry, interpreters and translators

1. Upon commencing employment, every staff member of the Office of the
Prosecutor and the Registry shall make the following undertaking:

‘I solemnly undertake that I will perform my duties and exercise my powers as
(title) of the International Criminal Court honourably, faithfully, impartially
and conscientiously, and that I will respect the confidentiality of investigations
and prosecutions.’;

The undertaking, signed by the person making it and witnessed, as appropriate,
by the Prosecutor, the Deputy Prosecutor, the Registrar or the Deputy Registrar,
shall be filed with the Registry and kept in the records of the Court.
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2. Before performing any duties, an interpreter or a translator shall make the
following undertaking:

‘Tsolemnly declare that I will perform my duties faithfully, impartially and with
full respect for the duty of confidentiality.’;

The undertaking, signed by the person making it and witnessed by the President
of the Court or his or her representative, shall be filed with the Registry and
kept in the records of the Court.

Rule 7
Single judge under article 39, paragraph 2 (b) (iii)

1. Whenever the Pre-Trial Chamber designates a judge as a single judge in
accordance with article 39, paragraph 2 (b) (iii), it shall do so on the basis of
objective pre-established criteria.

2. The designated judge shall make the appropriate decisions on those ques-

tions on which decision by the full Chamber is not expressly provided for in the
Statute or the Rules.

3. The Pre-Trial Chamber, on its own motion or, if appropriate, at the request
of a party, may decide that the functions of the single judge be exercised by the
full Chamber.

Rule 8
Code of Professional Conduct

1. The Presidency, on the basis of a proposal made by the Registrar, shall draw
up a draft Code of Professional Conduct for counsel, after having consulted the
Prosecutor. In the preparation of the proposal, the Registrar shall conduct the
consultations in accordance with rule 20, sub-rule 3.

2. The draft Code shall then be transmitted to the Assembly of States Parties,
for the purpose of adoption, according to article 112, paragraph 7.

3. The Code shall contain procedures for its amendment.

Section 11
The Office of the Prosecutor

Rule 9
Operation of the Office of the Prosecutor

In discharging his or her responsibility for the management and administration
of the Office of the Prosecutor, the Prosecutor shall put in place regulations to
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govern the operation of the Office. In preparing or amending these regulations,
the Prosecutor shall consult with the Registrar on any matters that may affect
the operation of the Registry.

Rule 10
Retention of information and evidence

The Prosecutor shall be responsible for the retention, storage and security of
information and physical evidence obtained in the course of the investigations
by his or her Office.

Rule 11
Delegation of the Prosecutor’s functions

Except for the inherent powers of the Prosecutor set forth in the Statute, inter
alia, those described in articles 15 and 53, the Prosecutor or a Deputy Prosecutor
may authorize staff members of the Office of the Prosecutor, other than those
referred to in article 44, paragraph 4, to represent him or her in the exercise of
his or her functions.

Section 111
The Registry

Subsection 1
General provisions relating to the Registry

Rule 12
Qualifications and election of the Registrar and the Deputy Registrar

1. As soon as it is elected, the Presidency shall establish a list of candidates
who satisfy the criteria laid down in article 43, paragraph 3, and shall transmit
the list to the Assembly of States Parties with a request for any recommenda-
tions.

2. Upon receipt of any recommendations from the Assembly of States Parties,
the President shall, without delay, transmit the list together with the recommen-
dations to the plenary session.

3. As provided for in article 43, paragraph 4, the Court, meeting in plenary
session, shall, as soon as possible, elect the Registrar by an absolute majority,
taking into account any recommendations by the Assembly of States Parties.
In the event that no candidate obtains an absolute majority on the first
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ballot, successive ballots shall be held until one candidate obtains an absolute
majority.

4. If the need for a Deputy Registrar arises, the Registrar may make a recom-
mendation to the President to that effect. The President shall convene a plenary
session to decide on the matter. If the Court, meeting in plenary session, decides
by an absolute majority that a Deputy Registrar is to be elected, the Registrar
shall submit a list of candidates to the Court.

5. The Deputy Registrar shall be elected by the Court, meeting in plenary
session, in the same manner as the Registrar.

Rule 13
Functions of the Registrar

1. Without prejudice to the authority of the Office of the Prosecutor under
the Statute to receive, obtain and provide information and to establish channels
of communication for this purpose, the Registrar shall serve as the channel of
communication of the Court.

2. The Registrar shall also be responsible for the internal security of the Court
in consultation with the Presidency and the Prosecutor, as well as the host State.

Rule 14
Operation of the Registry

1. In discharging his or her responsibility for the organization and manage-
ment of the Registry, the Registrar shall put in place regulations to govern the
operation of the Registry. In preparing or amending these regulations, the Reg-
istrar shall consult with the Prosecutor on any matters which may affect the
operation of the Office of the Prosecutor. The regulations shall be approved by
the Presidency.

2. The regulations shall provide for defence counsel to have access to appro-
priate and reasonable administrative assistance from the Registry.

Rule 15
Records

1. The Registrar shall keep a database containing all the particulars of each
case brought before the Court, subject to any order of a judge or Chamber
providing for the non-disclosure of any document or information, and to the
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protection of sensitive personal data. Information on the database shall be avail-
able to the public in the working languages of the Court.

2. The Registrar shall also maintain the other records of the Court.

Subsection 2
Victims and Witnesses Unit

Rule 16
Responsibilities of the Registrar relating to victims and witnesses

1. Inrelation to victims, the Registrar shall be responsible for the performance
of the following functions in accordance with the Statute and these Rules:

(a) Providing notice or notification to victims or their legal representatives;

(b) Assisting them in obtaining legal advice and organizing their legal repre-
sentation, and providing their legal representatives with adequate support,
assistance and information, including such facilities as may be necessary
for the direct performance of their duty, for the purpose of protecting
their rights during all stages of the proceedings in accordance with rules 89
to 91;

(c) Assisting them in participating in the different phases of the proceedings in
accordance with rules 89 to 91;

(d) Taking gender-sensitive measures to facilitate the participation of victims
of sexual violence at all stages of the proceedings.

2. In relation to victims, witnesses and others who are at risk on account
of testimony given by such witnesses, the Registrar shall be responsible for the
performance of the following functions in accordance with the Statute and these
Rules:

(a) Informing them of their rights under the Statute and the Rules, and of the
existence, functions and availability of the Victims and Witnesses Unit;

(b) Ensuring that they are aware, in a timely manner, of the relevant decisions of
the Court that may have an impact on their interests, subject to provisions
on confidentiality.

3. For the fulfilment of his or her functions, the Registrar may keep a special
register for victims who have expressed their intention to participate in relation
to a specific case.

4. Agreementsonrelocation and provision of supportservices on the territory
of a State of traumatized or threatened victims, witnesses and others who are
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at risk on account of testimony given by such witnesses may be negotiated with
the States by the Registrar on behalf of the Court. Such agreements may remain
confidential.

Rule 17
Functions of the Unit

1. The Victims and Witnesses Unit shall exercise its functions in accordance
with article 43, paragraph 6.

2. The Victims and Witnesses Unit shall, inter alia, perform the following
functions, in accordance with the Statute and the Rules, and in consultation
with the Chamber, the Prosecutor and the defence, as appropriate:

(a) With respect to all witnesses, victims who appear before the Court, and
others who are at risk on account of testimony given by such witnesses, in
accordance with their particular needs and circumstances:

(i) Providing them with adequate protective and security measures and
formulating long- and short-term plans for their protection;

(i) Recommending to the organs of the Court the adoption of protection
measures and also advising relevant States of such measures;

(iii) Assisting them in obtaining medical, psychological and other appro-
priate assistance;

(iv) Making available to the Court and the parties training in issues of
trauma, sexual violence, security and confidentiality;

(v) Recommending, in consultation with the Office of the Prosecutor,
the elaboration of a code of conduct, emphasizing the vital nature of
security and confidentiality for investigators of the Court and of the
defence and all intergovernmental and non-governmental organiza-
tions acting at the request of the Court, as appropriate;

(vi) Cooperating with States, where necessary, in providing any of the
measures stipulated in this rule;

(b) With respect to witnesses:

(i) Advising them where to obtain legal advice for the purpose of protect-
ing their rights, in particular in relation to their testimony;

(ii) Assisting them when they are called to testify before the Court;

(iii) Taking gender-sensitive measures to facilitate the testimony of victims
of sexual violence at all stages of the proceedings.

3. In performing its functions, the Unit shall give due regard to the partic-
ular needs of children, elderly persons and persons with disabilities. In order
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to facilitate the participation and protection of children as witnesses, the Unit
may assign, as appropriate, and with the agreement of the parents or the legal
guardian, a child-support person to assist a child through all stages of the pro-
ceedings.

Rule 18
Responsibilities of the Unit

For the efficient and effective performance of its work, the Victims and Witnesses
Unit shall:

(a) Ensure that the staff in the Unit maintain confidentiality at all times;

(b) While recognizing the specific interests of the Office of the Prosecutor, the
defence and the witnesses, respect the interests of the witness, including,
where necessary, by maintaining an appropriate separation of the services
provided to the Prosecution and defence witnesses, and act impartially when
cooperating with all parties and in accordance with the rulings and decisions
of the Chambers;

(c¢) Have administrative and technical assistance available for witnesses, victims
who appear before the Court, and others who are at risk on account of
testimony given by such witnesses, during all stages of the proceedings and
thereafter, as reasonably appropriate;

(d) Ensure training of its staff with respect to victims’ and witnesses’ secu-
rity, integrity and dignity, including matters related to gender and cultural
sensitivity;

(e) Where appropriate, cooperate with intergovernmental and non-
governmental organizations.

Rule 19
Expertise in the Unit

In addition to the staff mentioned in article 43, paragraph 6, and subject to
article 44, the Victims and Witnesses Unit may include, as appropriate, persons
with expertise, inter alia, in the following areas:

(a) Witness protection and security;

(b) Legal and administrative matters, including areas of humanitarian and
criminal law;

(c) Logistics administration;

(d) Psychology in criminal proceedings;

(e) Gender and cultural diversity;
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(f) Children, in particular traumatized children;

(g) Elderly persons, in particular in connection with armed conflict and exile
trauma;

(h) Persons with disabilities;

(i) Social work and counselling;

(j) Health care;

(k) Interpretation and translation.

Subsection 3
Counsel for the defence

Rule 20
Responsibilities of the Registrar relating to the rights of the defence

1. In accordance with article 43, paragraph 1, the Registrar shall organize
the staff of the Registry in a manner that promotes the rights of the defence,
consistent with the principle of fair trial as defined in the Statute. For that
purpose, the Registrar shall, inter alia:

(a) Facilitate the protection of confidentiality, as defined in article 67, para-
graph 1 (b);

(b) Provide support, assistance, and information to all defence counsel appear-
ing before the Court and, as appropriate, support for professional investi-
gators necessary for the efficient and effective conduct of the defence;

(c) Assist arrested persons, persons to whom article 55, paragraph 2, applies
and the accused in obtaining legal advice and the assistance of legal counsel;
Advise the Prosecutor and the Chambers, as necessary, on relevant defence-
related issues;

(d) Provide the defence with such facilities as may be necessary for the direct
performance of the duty of the defence;

(e) Facilitate the dissemination of information and case law of the Court to
defence counsel and, as appropriate, cooperate with national defence and
bar associations or any independent representative body of counsel and
legal associations referred to in sub-rule 3 to promote the specialization
and training of lawyers in the law of the Statute and the Rules.

2. The Registrar shall carry out the functions stipulated in sub-rule 1, includ-
ing the financial administration of the Registry, in such a manner as to ensure
the professional independence of defence counsel.

3. For purposes such as the management of legal assistance in accordance with

rule 21 and the development of a Code of Professional Conduct in accordance
with rule 8, the Registrar shall consult, as appropriate, with any independent



332 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

representative body of counsel or legal associations, including any such body
the establishment of which may be facilitated by the Assembly of States Parties.

Rule 21
Assignment of legal assistance

1. Subject to article 55, paragraph 2 (c), and article 67, paragraph 1 (d),
criteria and procedures for assignment of legal assistance shall be established in
the Regulations, based on a proposal by the Registrar, following consultations
with any independent representative body of counsel or legal associations, as
referred to in rule 20, sub-rule 3.

2. The Registrar shall create and maintain a list of counsel who meet the
criteria set forth in rule 22 and the Regulations. The person shall freely choose
his or her counsel from this list or other counsel who meets the required criteria
and is willing to be included in the list.

3. A person may seek from the Presidency a review of a decision to refuse
a request for assignment of counsel. The decision of the Presidency shall be
final. If a request is refused, a further request may be made by a person to the
Registrar, upon showing a change in circumstances.

4. A person choosing to represent himself or herself shall so notify the
Registrar in writing at the first opportunity.

5. Where a person claims to have insufficient means to pay for legal assistance
and this is subsequently found not to be so, the Chamber dealing with the case
at that time may make an order of contribution to recover the cost of providing
counsel.

Rule 22
Appointment and qualications of Counsel for the defence

1. A counsel for the defence shall have established competence in interna-
tional or criminal law and procedure, as well as the necessary relevant experience,
whether as judge, prosecutor, advocate or in other similar capacity, in criminal
proceedings. A counsel for the defence shall have an excellent knowledge of and
be fluent in at least one of the working languages of the Court. Counsel for
the defence may be assisted by other persons, including professors of law, with
relevant expertise.

2. Counsel for the defence engaged by a person exercising his or her right
under the Statute to retain legal counsel of his or her choosing shall file a power
of attorney with the Registrar at the earliest opportunity.
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3. In the performance of their duties, Counsel for the defence shall be subject
to the Statute, the Rules, the Regulations, the Code of Professional Conduct for
counsel adopted in accordance with rule 8 and any other document adopted by
the Court that may be relevant to the performance of their duties.

Section IV
Situations that may affect the functioning of the Court

Subsection 1
Removal from office and disciplinary measures

Rule 23
General principle

A judge, the Prosecutor, a Deputy Prosecutor, the Registrar and a Deputy
Registrar shall be removed from office or shall be subject to disciplinary mea-
sures in such cases and with such guarantees as are established in the Statute
and the Rules.

Rule 24
Definition of serious misconduct and serious breach of duty

1. For the purposes of article 46, paragraph 1 (a), ‘serious misconduct’ shall
be constituted by conduct that:

(a) Ifit occursin the course of official duties, is incompatible with official func-
tions, and causes or is likely to cause serious harm to the proper adminis-
tration of justice before the Court or the proper internal functioning of the
Court, such as:

(i) Disclosing facts or information that he or she has acquired in the
course of his or her duties or on a matter which is sub judice, where
such disclosure is seriously prejudicial to the judicial proceedings or
to any person;

(if) Concealing information or circumstances of a nature sufficiently seri-
ous to have precluded him or her from holding office;

(iii) Abuse of judicial office in order to obtain unwarranted favourable
treatment from any authorities, officials or professionals; or

(b) If it occurs outside the course of official duties, is of a grave nature that
causes or is likely to cause serious harm to the standing of the Court.

2. For the purposes of article 46, paragraph 1 (a), a ‘serious breach of duty’
occurs where a person has been grossly negligent in the performance of his or
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her duties or has knowingly acted in contravention of those duties. This may
include, inter alia, situations where the person:

(a) Fails to comply with the duty to request to be excused, knowing that there
are grounds for doing so;

(b) Repeatedly causes unwarranted delay in the initiation, prosecution or trial
of cases, or in the exercise of judicial powers.

Rule 25
Definition of misconduct of a less serious nature

1. For the purposes of article 47, ‘misconduct of a less serious nature’ shall
be constituted by conduct that:

(a) Ifitoccursin the course of official duties, causes or is likely to cause harm to
the proper administration of justice before the Court or the proper internal
functioning of the Court, such as:

(i) Interfering in the exercise of the functions of a person referred to in
article 47;

(ii) Repeatedly failing to comply with or ignoring requests made by the
Presiding Judge or by the Presidency in the exercise of their lawful
authority;

(iii) Failing to enforce the disciplinary measures to which the Registrar or
a Deputy Registrar and other officers of the Court are subject when a
judge knows or should know of a serious breach of duty on their part;
or

(b) If it occurs outside the course of official duties, causes or is likely to cause
harm to the standing of the Court.

2. Nothing in this rule precludes the possibility of the conduct set out in
sub-rule 1 (a) constituting ‘serious misconduct’ or ‘serious breach of duty’ for
the purposes of article 46, paragraph 1 (a).

Rule 26
Receipt of complaints

1. For the purposes of article 46, paragraph 1, and article 47, any complaint
concerning any conduct defined under rules 24 and 25 shall include the grounds
onwhichitisbased, the identity of the complainant and, if available, any relevant
evidence. The complaint shall remain confidential.

2. All complaints shall be transmitted to the Presidency, which may also initi-
ate proceedings on its own motion, and which shall, pursuant to the Regulations,
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set aside anonymous or manifestly unfounded complaints and transmit the
other complaints to the competent organ. The Presidency shall be assisted in
this task by one or more judges, appointed on the basis of automatic rotation,
in accordance with the Regulations.

Rule 27
Common provisions on the rights of the defence

1. In any case in which removal from office under article 46 or disciplinary
measures under article 47 is under consideration, the person concerned shall
be so informed in a written statement.

2. The person concerned shall be afforded full opportunity to present and
receive evidence, to make written submissions and to supply answers to any
questions put to him or her.

3. The person may be represented by counsel during the process established
under this rule.

Rule 28
Suspension from duty

Where an allegation against a person who is the subject of a complaint is of a
sufficiently serious nature, the person may be suspended from duty pending the
final decision of the competent organ.

Rule 29
Procedure in the event of a request for removal from office

1. In the case of a judge, the Registrar or a Deputy Registrar, the question of
removal from office shall be put to a vote at a plenary session.

2. The Presidency shall advise the President of the Bureau of the Assembly of
States Parties in writing of any recommendation adopted in the case of a judge,
and any decision adopted in the case of the Registrar or a Deputy Registrar.

3. The Prosecutor shall advise the President of the Bureau of the Assembly of
States Parties in writing of any recommendation he or she makes in the case of
a Deputy Prosecutor.

4. Where the conduct is found not to amount to serious misconduct or a
serious breach of duty, it may be decided in accordance with article 47 that
the person concerned has engaged in misconduct of a less serious nature and a
disciplinary measure imposed.
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Rule 30
Procedure in the event of a request for disciplinary measures

1. In the case of a judge, the Registrar or a Deputy Registrar, any decision to
impose a disciplinary measure shall be taken by the Presidency.

2. Inthe case of the Prosecutor, any decision to impose a disciplinary measure
shall be taken by an absolute majority of the Bureau of the Assembly of States
Parties.

3. In the case of a Deputy Prosecutor:

(a) Any decision to give a reprimand shall be taken by the Prosecutor;

(b) Any decision to impose a pecuniary sanction shall be taken by an absolute
majority of the Bureau of the Assembly of States Parties upon the recom-
mendation of the Prosecutor.

4. Reprimands shall be recorded in writing and shall be transmitted to the
President of the Bureau of the Assembly of States Parties.

Rule 31
Removal from office

Once removal from office has been pronounced, it shall take effect immediately.
The person concerned shall cease to form part of the Court, including for
unfinished cases in which he or she was taking part.

Rule 32
Disciplinary measures

The disciplinary measures that may be imposed are:

(a) A reprimand; or
(b) A pecuniary sanction that may not exceed six months of the salary paid by
the Court to the person concerned.

Subsection 2
Excusing, disqualification, death and resignation

Rule 33
Excusing of a judge, the Prosecutor or a Deputy Prosecutor

1. Ajudge, the Prosecutor or a Deputy Prosecutor seeking to be excused from
his or her functions shall make a request in writing to the Presidency, setting
out the grounds upon which he or she should be excused.
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2. The Presidency shall treat the request as confidential and shall not make
public the reasons for its decision without the consent of the person concerned.

Rule 34
Disqualification of a judge, the Prosecutor or a Deputy Prosecutor

1. In addition to the grounds set out in article 41, paragraph 2, and article 42,
paragraph 7, the grounds for disqualification of a judge, the Prosecutor or a
Deputy Prosecutor shall include, inter alia, the following:

(a) Personal interest in the case, including a spousal, parental or other close
family, personal or professional relationship, or a subordinate relationship,
with any of the parties;

(b) Involvement, in his or her private capacity, in any legal proceedings initiated
prior to his or her involvement in the case, or initiated by him or her
subsequently, in which the person being investigated or prosecuted was or
is an opposing party;

(c) Performance of functions, prior to taking office, during which he or she
could be expected to have formed an opinion on the case in question, on
the parties or on their legal representatives that, objectively, could adversely
affect the required impartiality of the person concerned;

(d) Expression of opinions, through the communications media, in writing
or in public actions, that, objectively, could adversely affect the required
impartiality of the person concerned.

2. Subject to the provisions set out in article 41, paragraph 2, and article 42,
paragraph 8, a request for disqualification shall be made in writing as soon as
there is knowledge of the grounds on which it is based. The request shall state
the grounds and attach any relevant evidence, and shall be transmitted to the
person concerned, who shall be entitled to present written submissions.

3. Any question relating to the disqualification of the Prosecutor or a Deputy
Prosecutor shall be decided by a majority of the judges of the Appeals Chamber.

Rule 35
Duty of a judge, the Prosecutor or a Deputy Prosecutor to
request to be excused

Where a judge, the Prosecutor or a Deputy Prosecutor has reason to believe that
aground for disqualification exists in relation to him or her, he or she shall make
a request to be excused and shall not wait for a request for disqualification to
be made in accordance with article 41, paragraph 2, or article 42, paragraph 7,
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and rule 34. The request shall be made and the Presidency shall deal with it in
accordance with rule 33.

Rule 36
Death of a judge, the Prosecutor, a Deputy Prosecutor,
the Registrar or a Deputy Registrar

The Presidency shall inform, in writing, the President of the Bureau of the
Assembly of States Parties of the death of a judge, the Prosecutor, a Deputy
Prosecutor, the Registrar or a Deputy Registrar.

Rule 37
Resignation of a judge, the Prosecutor, a Deputy Prosecutor,
the Registrar or a Deputy Registrar

1. A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or a Deputy
Registrar shall communicate to the Presidency, in writing, his or her decision
to resign. The Presidency shall inform, in writing, the President of the Bureau
of the Assembly of States Parties.

2. A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or a Deputy
Registrar shall endeavour to give notice of the date on which his or her resig-
nation will take effect at least six months in advance. Before the resignation of
a judge takes effect, he or she shall make every effort to discharge his or her
outstanding responsibilities.

Subsection 3
Replacements and alternate judges

Rule 38
Replacements

1. A judge may be replaced for objective and justified reasons, inter alia:

(a) Resignation;

(b) Accepted excuse;

(¢) Disqualification;
(d) Removal from office;
(e) Death.

2. Replacement shall take place in accordance with the pre-established
procedure in the Statute, the Rules and the Regulations.
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Rule 39
Alternate judges

Where an alternate judge has been assigned by the Presidency to a Trial Chamber
pursuant to article 74, paragraph 1, he or she shall sit through all proceedings
and deliberations of the case, but may not take any part therein and shall not
exercise any of the functions of the members of the Trial Chamber hearing the
case, unless and until he or she is required to replace a member of the Trial
Chamber if that member is unable to continue attending. Alternate judges shall
be designated in accordance with a procedure pre-established by the Court.

Section V
Publication, languages and translation

Rule 40
Publication of decisions in official languages of the Court

1. For the purposes of article 50, paragraph 1, the following decisions shall
be considered as resolving fundamental issues:

(a) All decisions of the Appeals Division;

(b) All decisions of the Court on its jurisdiction or on the admissibility of a
case pursuant to articles 17, 18, 19 and 20;

(c) All decisions of a Trial Chamber on guilt or innocence, sentencing and
reparations to victims pursuant to articles 74, 75 and 76;

(d) Alldecisions of a Pre-Trial Chamber pursuant to article 57, paragraph 3 (d).

2. Decisions on confirmation of charges under article 61, paragraph 7, and
on offences against the administration of justice under article 70, paragraph 3,
shall be published in all the official languages of the Court when the Presidency
determines that they resolve fundamental issues.

3. The Presidency may decide to publish other decisions in all the official
languages when such decisions concern major issues relating to the interpreta-
tion or the implementation of the Statute or concern a major issue of general
interest.

Rule 41
Working languages of the Court

1. For the purposes of article 50, paragraph 2, the Presidency shall authorize
the use of an official language of the Court as a working language when:



340 INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

(a) That language is understood and spoken by the majority of those involved
in a case before the Court and any of the participants in the proceedings so
requests; or

(b) The Prosecutor and the defence so request.

2. The Presidency may authorize the use of an official language of the Court
as a working language if it considers that it would facilitate the efficiency of the
proceedings.

Rule 42
Translation and interpretation services

The Court shall arrange for the translation and interpretation services neces-
sary to ensure the implementation of its obligations under the Statute and the
Rules.

Rule 43
Procedure applicable to the publication of documents of the Court

The Court shall ensure that all documents subject to publication in accor-
dance with the Statute and the Rules respect the duty to protect the confiden-
tiality of the proceedings and the security of victims and witnesses.

CHAPTER 3
JURISDICTION AND ADMISSIBILITY

Section I
Declarations and referrals relating to articles 11, 12, 13 and 14

Rule 44
Declaration provided for in article 12, paragraph 3

1. The Registrar, at the request of the Prosecutor, may inquire of a State that is
not a Party to the Statute or that has become a Party to the Statute after its entry
into force, on a confidential basis, whether it intends to make the declaration
provided for in article 12, paragraph 3.

2. When a State lodges, or declares to the Registrar its intent to lodge, a dec-
laration with the Registrar pursuant to article 12, paragraph 3, or when the
Registrar acts pursuant to sub-rule 1, the Registrar shall inform the State con-
cerned that the declaration under article 12, paragraph 3, has as a consequence
the acceptance of jurisdiction with respect to the crimes referred to in article 5 of
relevance to the situation and the provisions of Part 9, and any rules thereunder
concerning States Parties, shall apply.
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Rule 45
Referral of a situation to the Prosecutor

A referral of a situation to the Prosecutor shall be in writing.

Section 11
Initiation of investigations under article 15

Rule 46
Information provided to the Prosecutor under article 15,
paragraphs 1 and 2

Where information is submitted under article 15, paragraph 1, or where oral or
written testimony is received pursuant to article 15, paragraph 2, at the seat of
the Court, the Prosecutor shall protect the confidentiality of such information
and testimony or take any other necessary measures, pursuant to his or her
duties under the Statute.

Rule 47
Testimony under article 15, paragraph 2

1. The provisions of rules 111 and 112 shall apply, mutatis mutandis, to
testimony received by the Prosecutor pursuant to article 15, paragraph 2.

2. When the Prosecutor considers that there is a serious risk that it might not
be possible for the testimony to be taken subsequently, he or she may request
the Pre-Trial Chamber to take such measures as may be necessary to ensure
the efficiency and integrity of the proceedings and, in particular, to appoint a
counsel or a judge from the Pre-Trial Chamber to be present during the taking
of the testimony in order to protect the rights of the defence. If the testimony is
subsequently presented in the proceedings, its admissibility shall be governed
by article 69, paragraph 4, and given such weight as determined by the relevant
Chamber.

Rule 48
Determination of reasonable basis to proceed with an investigation
under article 15, paragraph 3

In determining whether there is a reasonable basis to proceed with an investi-
gation under article 15, paragraph 3, the Prosecutor shall consider the factors
set out in article 53, paragraph 1 (a) to (c).
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Rule 49
Decision and notice under article 15, paragraph 6

1. Where a decision under article 15, paragraph 6, is taken, the Prosecutor
shall promptly ensure that notice is provided, including reasons for his or her
decision, in a manner that prevents any danger to the safety, well-being and
privacy of those who provided information to him or her under article 15,
paragraphs 1 and 2, or the integrity of investigations or proceedings.

2. The notice shall also advise of the possibility of submitting further infor-
mation regarding the same situation in the light of new facts and evidence.

Rule 50
Procedure for authorization by the Pre-Trial Chamber of
the commencement of the investigation

1. When the Prosecutor intends to seek authorization from the Pre-Trial
Chamber to initiate an investigation pursuant to article 15, paragraph 3, the
Prosecutor shall inform victims, known to him or her or to the Victims and
Witnesses Unit, or their legal representatives, unless the Prosecutor decides that
doing so would pose a danger to the integrity of the investigation or the life
or well-being of victims and witnesses. The Prosecutor may also give notice by
general means in order to reach groups of victims if he or she determines in the
particular circumstances of the case that such notice could not pose a danger to
the integrity and effective conduct of the investigation or to the security and well-
being of victims and witnesses. In performing these functions, the Prosecutor
may seek the assistance of the Victims and Witnesses Unit as appropriate.

2. A request for authorization by the Prosecutor shall be in writing.

3. Following information given in accordance with sub-rule 1, victims may
make representations in writing to the Pre-Trial Chamber within such time limit
as set forth in the Regulations.

4. The Pre-Trial Chamber, in deciding on the procedure to be followed, may
request additional information from the Prosecutor and from any of the victims
who have made representations, and, if it considers it appropriate, may hold a
hearing.

5. The Pre-Trial Chamber shall issue its decision, including its reasons, as
to whether to authorize the commencement of the investigation in accordance
with article 15, paragraph 4, with respect to all or any part of the request by the
Prosecutor. The Chamber shall give notice of the decision to victims who have
made representations.

6. The above procedure shall also apply to a new request to the Pre-Trial
Chamber pursuant to article 15, paragraph 5.
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Section 111
Challenges and preliminary rulings under articles 17, 18 and 19

Rule 51
Information provided under article 17

In considering the matters referred to in article 17, paragraph 2, and in the
context of the circumstances of the case, the Court may consider, inter alia,
information that the State referred to in article 17, paragraph 1, may choose to
bring to the attention of the Court showing that its courts meet internationally
recognized norms and standards for the independent and impartial prosecution
of similar conduct, or that the State has confirmed in writing to the Prosecutor
that the case is being investigated or prosecuted.

Rule 52
Notification provided for in article 18, paragraph 1

1. Subject to the limitations provided for in article 18, paragraph 1, the noti-
fication shall contain information about the acts that may constitute crimes
referred to in article 5, relevant for the purposes of article 18, paragraph 2.

2. A State may request additional information from the Prosecutor to assist
it in the application of article 18, paragraph 2. Such a request shall not affect
the one-month time limit provided for in article 18, paragraph 2, and shall be
responded to by the Prosecutor on an expedited basis.

Rule 53
Deferral provided for in article 18, paragraph 2

When a State requests a deferral pursuant to article 18, paragraph 2, that State
shall make this request in writing and provide information concerning its inves-
tigation, taking into account article 18, paragraph 2. The Prosecutor may request
additional information from that State.

Rule 54
Application by the Prosecutor under article 18, paragraph 2

1. An application submitted by the Prosecutor to the Pre-Trial Chamber in
accordance with article 18, paragraph 2, shall be in writing and shall contain the
basis for the application. The information provided by the State under rule 53
shall be communicated by the Prosecutor to the Pre-Trial Chamber.

2. The Prosecutor shall inform that State in writing when he or she makes an
application to the Pre-Trial Chamber under article 18, paragraph 2, and shall
include in the notice a summary of the basis of the application.
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Rule 55
Proceedings concerning article 18, paragraph 2

1. The Pre-Trial Chamber shall decide on the procedure to be followed and
may take appropriate measures for the proper conduct of the proceedings. It
may hold a hearing.

2. The Pre-Trial Chamber shall examine the Prosecutor’s application and any
observations submitted by a State that requested a deferral in accordance with
article 18, paragraph 2, and shall consider the factors in article 17 in deciding
whether to authorize an investigation.

3. The decision and the basis for the decision of the Pre-Trial Chamber shall
be communicated as soon as possible to the Prosecutor and to the State that
requested a deferral of an investigation.

Rule 56
Application by the Prosecutor following review under article 18,
paragraph 3

1. Following a review by the Prosecutor as set forth in article 18, paragraph 3,
the Prosecutor may apply to the Pre-Trial Chamber for authorization in accor-
dance with article 18, paragraph 2. The application to the Pre-Trial Chamber
shall be in writing and shall contain the basis for the application.

2. Any further information provided by the State under article 18, paragraph

5, shall be communicated by the Prosecutor to the Pre-Trial Chamber.

3. The proceedings shall be conducted in accordance with rules 54, sub-rule 2,
and 55.

Rule 57
Provisional measures under article 18, paragraph 6

An application to the Pre-Trial Chamber by the Prosecutor in the circumstances
provided for in article 18, paragraph 6, shall be considered ex parte and in
camera. The Pre-Trial Chamber shall rule on the application on an expedited
basis.

Rule 58
Proceedings under article 19

1. A request or application made under article 19 shall be in writing and
contain the basis for it.
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2. When a Chamber receives a request or application raising a challenge or
question concerning its jurisdiction or the admissibility of a case in accordance
with article 19, paragraph 2 or 3, or is acting on its own motion as provided
for in article 19, paragraph 1, it shall decide on the procedure to be followed
and may take appropriate measures for the proper conduct of the proceedings.
It may hold a hearing. It may join the challenge or question to a confirmation
or a trial proceeding as long as this does not cause undue delay, and in this
circumstance shall hear and decide on the challenge or question first.

3. The Court shall transmit a request or application received under sub-rule 2
to the Prosecutor and to the person referred to in article 19, paragraph 2, who has
been surrendered to the Court or who has appeared voluntarily or pursuant to
a summons, and shall allow them to submit written observations to the request
or application within a period of time determined by the Chamber.

4. The Court shall rule on any challenge or question of jurisdiction first and
then on any challenge or question of admissibility.

Rule 59
Participation in proceedings under article 19, paragraph 3

1. For the purpose of article 19, paragraph 3, the Registrar shall inform the
following of any question or challenge of jurisdiction or admissibility which has
arisen pursuant to article 19, paragraphs 1, 2 and 3:

(a) Those who have referred a situation pursuant to article 13;
(b) The victims who have already communicated with the Court in relation to
that case or their legal representatives.

2. The Registrar shall provide those referred to in sub-rule 1, in a manner con-
sistent with the duty of the Court regarding the confidentiality of information,
the protection of any person and the preservation of evidence, with a summary
of the grounds on which the jurisdiction of the Court or the admissibility of the
case has been challenged.

3. Those receiving the information, as provided for in sub-rule 1, may make
representation in writing to the competent Chamber within such time limit as
it considers appropriate.

Rule 60
Competent organ to receive challenges

If a challenge to the jurisdiction of the Court or to the admissibility of a
case is made after a confirmation of the charges but before the constitution
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or designation of the Trial Chamber, it shall be addressed to the Presidency,
which shall refer it to the Trial Chamber as soon as the latter is constituted or
designated in accordance with rule 130.

Rule 61
Provisional measures under article 19, paragraph 8

When the Prosecutor makes application to the competent Chamber in the
circumstances provided for in article 19, paragraph 8, rule 57 shall apply.

Rule 62
Proceedings under article 19, paragraph 10

1. If the Prosecutor makes a request under article 19, paragraph 10, he or she
shall make the request to the Chamber that made the latest ruling on admissi-
bility. The provisions of rules 58, 59 and 61 shall be applicable.

2. The State or States whose challenge to admissibility under article 19, para-
graph 2, provoked the decision of inadmissibility provided for in article 19,
paragraph 10, shall be notified of the request of the Prosecutor and shall be
given a time limit within which to make representations.

CHAPTER 4
PROVISIONS RELATING TO VARIOUS STAGES OF THE PROCEEDINGS

Section I
Evidence

Rule 63
General provisions relating to evidence

1. The rules of evidence set forth in this chapter, together with article 69, shall
apply in proceedings before all Chambers.

2. A Chamber shall have the authority, in accordance with the discretion
described in article 64, paragraph 9, to assess freely all evidence submitted in
order to determine its relevance or admissibility in accordance with article 69.

3. A Chamber shall rule on an application of a party or on its own motion,
made under article 64, subparagraph 9 (a), concerning admissibility when it is
based on the grounds set out in article 69, paragraph 7.

4. Without prejudice to article 66, paragraph 3, a Chamber shall not impose

a legal requirement that corroboration is required in order to prove any crime
within the jurisdiction of the Court, in particular, crimes of sexual violence.
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5. The Chambers shall not apply national laws governing evidence, other
than in accordance with article 21.

Rule 64
Procedure relating to the relevance or admissibility of evidence

1. An issue relating to relevance or admissibility must be raised at the time
when the evidence is submitted to a Chamber. Exceptionally, when those issues
were not known at the time when the evidence was submitted, it may be raised
immediately after the issue has become known. The Chamber may request that
the issue be raised in writing. The written motion shall be communicated by the
Court to all those who participate in the proceedings, unless otherwise decided
by the Court.

2. A Chamber shall give reasons for any rulings it makes on evidentiary
matters. These reasons shall be placed in the record of the proceedings if they
have not already been incorporated into the record during the course of the
proceedings in accordance with article 64, paragraph 10, and rule 137, sub-
rule 1.

3. Evidence ruled irrelevant or inadmissible shall not be considered by the
Chamber.

Rule 65
Compellability of witnesses

1. A witness who appears before the Court is compellable by the Court to
provide testimony, unless otherwise provided for in the Statute and the Rules,
in particular rules 73, 74 and 75.

2. Rule 171 applies to awitness appearing before the Court who is compellable
to provide testimony under sub-rule 1.

Rule 66
Solemn undertaking

1. Except as described in sub-rule 2, every witness shall, in accordance with
article 69, paragraph 1, make the following solemn undertaking before testifying:

‘I solemnly declare that I will speak the truth, the whole truth and nothing but
the truth.’

2. Apersonunder theage of 18 or a person whose judgment has been impaired
and who, in the opinion of the Chamber, does not understand the nature of a
solemn undertaking may be allowed to testify without this solemn undertaking
if the Chamber considers that the person is able to describe matters of which he
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or she has knowledge and that the person understands the meaning of the duty
to speak the truth.

3. Before testifying, the witness shall be informed of the offence defined in
article 70, paragraph 1 (a).

Rule 67
Live testimony by means of audio or video-link technology

1. In accordance with article 69, paragraph 2, a Chamber may allow a witness
to give viva voce (oral) testimony before the Chamber by means of audio or video
technology, provided that such technology permits the witness to be examined
by the Prosecutor, the defence, and by the Chamber itself, at the time that the
witness so testifies.

2. The examination of a witness under this rule shall be conducted in accor-
dance with the relevant rules of this chapter.

3. The Chamber, with the assistance of the Registry, shall ensure that the
venue chosen for the conduct of the audio or video-link testimony is conducive
to the giving of truthful and open testimony and to the safety, physical and
psychological well-being, dignity and privacy of the witness.

Rule 68
Prior recorded testimony

When the Pre-Trial Chamber has not taken measures under article 56, the Trial
Chamber may, in accordance with article 69, paragraph 2, allow the introduction
of previously recorded audio or video testimony of a witness, or the transcript
or other documented evidence of such testimony, provided that:

(a) If the witness who gave the previously recorded testimony is not present
before the Trial Chamber, both the Prosecutor and the defence had the
opportunity to examine the witness during the recording; or

(b) If the witness who gave the previously recorded testimony is present before
the Trial Chamber, he or she does not object to the submission of the previ-
ously recorded testimony and the Prosecutor, the defence and the Chamber
have the opportunity to examine the witness during the proceedings.

Rule 69
Agreements as to evidence

The Prosecutor and the defence may agree that an alleged fact, which is contained
in the charges, the contents of a document, the expected testimony of a witness
or other evidence is not contested and, accordingly, a Chamber may consider
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such alleged fact as being proven, unless the Chamber is of the opinion that a
more complete presentation of the alleged facts is required in the interests of
justice, in particular the interests of the victims.

Rule 70
Principles of evidence in cases of sexual violence

In cases of sexual violence, the Court shall be guided by and, where appropriate,
apply the following principles:

(a) Consent cannot be inferred by reason of any words or conduct of a victim
where force, threat of force, coercion or taking an advantage of a coercive
environment undermined the victim’s ability to give voluntary and genuine
consent;

(b) Consent cannot be inferred by reason of any words or conduct of a victim
where the victim is incapable of giving genuine consent;

(c) Consent cannot be inferred by reason of the silence of, or lack of resistance
by, a victim to the alleged sexual violence;

(d) Credibility, character or predisposition to sexual availability of a victim or
witness cannot be inferred by reason of the sexual nature of the prior or
sub-sequent conduct of a victim or witness.

Rule 71
Evidence of other sexual conduct

In the light of the definition and nature of the crimes within the jurisdiction
of the Court, and subject to article 69, paragraph 4, a Chamber shall not admit
evidence of the prior or subsequent sexual conduct of a victim or witness.

Rule 72
In camera procedure to consider relevance or admissibility of evidence

1. Where there is an intention to introduce or elicit, including by means of
the questioning of a victim or witness, evidence that the victim consented to an
alleged crime of sexual violence, or evidence of the words, conduct, silence or
lack of resistance of a victim or witness as referred to in principles (a) through
(d) of rule 70, notification shall be provided to the Court which shall describe
the substance of the evidence intended to be introduced or elicited and the
relevance of the evidence to the issues in the case.

2. In deciding whether the evidence referred to in sub-rule 1 is relevant or
admissible, a Chamber shall hear in camera the views of the Prosecutor, the
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defence, the witness and the victim or his or her legal representative, if any,
and shall take into account whether that evidence has a sufficient degree of
probative value to an issue in the case and the prejudice that such evidence may
cause, in accordance with article 69, paragraph 4. For this purpose, the Chamber
shall have regard to article 21, paragraph 3, and articles 67 and 68, and shall be
guided by principles (a) to (d) of rule 70, especially with respect to the proposed
questioning of a victim.

3. Where the Chamber determines that the evidence referred to in sub-rule 2 is
admissible in the proceedings, the Chamber shall state on the record the specific
purpose for which the evidence is admissible. In evaluating the evidence during
the proceedings, the Chamber shall apply principles (a) to (d) of rule 70.

Rule 73
Privileged communications and information

1. Without prejudice to article 67, paragraph 1 (b), communications made
in the context of the professional relationship between a person and his or her
legal counsel shall be regarded as privileged, and consequently not subject to
disclosure, unless:

(a) The person consents in writing to such disclosure; or
(b) The person voluntarily disclosed the content of the communication to a
third party, and that third party then gives evidence of that disclosure.

2. Havingregard to rule 63, sub-rule 5, communications made in the context
of a class of professional or other confidential relationships shall be regarded as
privileged, and consequently not subject to disclosure, under the same terms as
in sub-rules 1 (a) and 1 (b) if a Chamber decides in respect of that class that:

(a) Communications occurring within that class of relationship are made in
the course of a confidential relationship producing a reasonable expectation
of privacy and non-disclosure;

(b) Confidentiality is essential to the nature and type of relationship between
the person and the confidant; and

(c) Recognition of the privilege would further the objectives of the Statute and
the Rules.

3. In making a decision under sub-rule 2, the Court shall give particular
regard to recognizing as privileged those communications made in the context
of the professional relationship between a person and his or her medical doctor,
psychiatrist, psychologist or counsellor, in particular those related to or involv-
ing victims, or between a person and a member of a religious clergy; and in the
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latter case, the Court shall recognize as privileged those communications made
in the context of a sacred confession where it is an integral part of the practice
of that religion.

4. The Court shall regard as privileged, and consequently not subject to dis-
closure, including by way of testimony of any present or past official or employee
of the International Committee of the Red Cross (ICRC), any information, doc-
uments or other evidence which it came into the possession of in the course,
or as a consequence of, the performance by ICRC of its functions under the
Statutes of the International Red Cross and Red Crescent Movement, unless:

(a) After consultations undertaken pursuant to sub-rule 6, ICRC does not
object in writing to such disclosure, or otherwise has waived this privi-
lege; or

(b) Such information, documents or other evidence is contained in public
statements and documents of ICRC.

5. Nothing in sub-rule 4 shall affect the admissibility of the same evidence
obtained from a source other than ICRC and its officials or employees when
such evidence has also been acquired by this source independently of ICRC and
its officials or employees.

6. If the Court determines that ICRC information, documents or other evi-
dence are of great importance for a particular case, consultations shall be held
between the Court and ICRC in order to seek to resolve the matter by coopera-
tive means, bearing in mind the circumstances of the case, the relevance of the
evidence sought, whether the evidence could be obtained from a source other
than ICRC, the interests of justice and of victims, and the performance of the
Court’s and ICRC’s functions.

Rule 74
Self-incrimination by a witness

1. Unless a witness has been notified pursuant to rule 190, the Chamber shall
notify a witness of the provisions of this rule before his or her testimony.

2. Where the Court determines that an assurance with respect to self-
incrimination should be provided to a particular witness, it shall provide the
assurances under sub-rule 3, paragraph (c), before the witness attends, directly
or pursuant to a request under article 93, paragraph (1) (e).

3.

(a) A witness may object to making any statement that might tend to incrimi-
nate him or her.
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(b) Where the witness has attended after receiving an assurance under
sub-rule 2, the Court may require the witness to answer the question or
questions.

(c) In the case of other witnesses, the Chamber may require the witness to
answer the question or questions, after assuring the witness that the evidence
provided in response to the questions:

(i) Will be kept confidential and will not be disclosed to the public or any
State; and

(ii) Will not be used either directly or indirectly against that person in any
subsequent prosecution by the Court, except under articles 70 and 71.

4. Before giving such an assurance, the Chamber shall seek the views of
the Prosecutor, ex parte, to determine if the assurance should be given to this
particular witness.

5. In determining whether to require the witness to answer, the Chamber
shall consider:

(a) The importance of the anticipated evidence;

(b) Whether the witness would be providing unique evidence;

(c) The nature of the possible incrimination, if known; and

(d) The sufficiency of the protections for the witness, in the particular circum-
stances.

6. If the Chamber determines that it would not be appropriate to provide an
assurance to this witness, it shall not require the witness to answer the question.
If the Chamber determines not to require the witness to answer, it may still
continue the questioning of the witness on other matters.

7. In order to give effect to the assurance, the Chamber shall:

(a) Order that the evidence of the witness be given in camera;

(b) Order that the identity of the witness and the content of the evidence given
shall not be disclosed, in any manner, and provide that the breach of any
such order will be subject to sanction under article 71;

(c) Specifically advise the Prosecutor, the accused, the defence counsel, the legal
representative of the victim and any Court staff present of the consequences
of a breach of the order under subparagraph (b);

(d) Order the sealing of any record of the proceedings; and

(e) Use protective measures with respect to any decision of the Court to ensure
that the identity of the witness and the content of the evidence given are
not disclosed.
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8. Where the Prosecutor is aware that the testimony of any witness may raise
issues with respect to self-incrimination, he or she shall request an in camera
hearing and advise the Chamber of this, in advance of the testimony of the
witness. The Chamber may impose the measures outlined in sub-rule 7 for all
or a part of the testimony of that witness.

9. The accused, the defence counsel or the witness may advise the Pros-
ecutor or the Chamber that the testimony of a witness will raise issues of
self-incrimination before the witness testifies and the Chamber may take the
measures outlined in sub-rule 7.

10. If an issue of self-incrimination arises in the course of the proceedings,
the Chamber shall suspend the taking of the testimony and provide the witness
with an opportunity to obtain legal advice if he or she so requests for the purpose
of the application of the rule.

Rule 75
Incrimination by family members

1. A witness appearing before the Court, who is a spouse, child or parent of
an accused person, shall not be required by a Chamber to make any statement
that might tend to incriminate that accused person. However, the witness may
choose to make such statement.

2. In evaluating the testimony of a witness, a Chamber may take into account
that the witness, referred to in sub-rule 1, objected to reply to a question which
was intended to contradict a previous statement made by the witness, or the
witness was selective in choosing which questions to answer.

Section II
Disclosure

Rule 76
Pre-trial disclosure relating to prosecution witnesses

1. TheProsecutor shall provide the defence with the names of witnesses whom
the Prosecutor intends to call to testify and copies of any prior statements made
by those witnesses. This shall be done sufficiently in advance to enable the
adequate preparation of the defence.

2. The Prosecutor shall subsequently advise the defence of the names of any
additional prosecution witnesses and provide copies of their statements when
the decision is made to call those witnesses.
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3. The statements of prosecution witnesses shall be made available in original
and in a language which the accused fully understands and speaks.

4. This rule is subject to the protection and privacy of victims and witnesses
and the protection of confidential information as provided for in the Statute
and rules 81 and 82.

Rule 77
Inspection of material in possession or control of the Prosecutor

The Prosecutor shall, subject to the restrictions on disclosure as provided for
in the Statute and in rules 81 and 82, permit the defence to inspect any books,
documents, photographs and other tangible objects in the possession or control
of the Prosecutor, which are material to the preparation of the defence or are
intended for use by the Prosecutor as evidence for the purposes of the confirma-
tion hearing or at trial, as the case may be, or were obtained from or belonged
to the person.

Rule 78
Inspection of material in possession or control of the defence

The defence shall permit the Prosecutor to inspect any books, documents, pho-
tographs and other tangible objects in the possession or control of the defence,
which are intended for use by the defence as evidence for the purposes of the
confirmation hearing or at trial.

Rule 79
Disclosure by the defence

1. The defence shall notify the Prosecutor of its intent to:

(a) Raise the existence of an alibi, in which case the notification shall specify
the place or places at which the accused claims to have been present at the
time of the alleged crime and the names of witnesses and any other evidence
upon which the accused intends to rely to establish the alibi; or

(b) Raise a ground for excluding criminal responsibility provided for in
article 31, paragraph 1, in which case the notification shall specify the
names of witnesses and any other evidence upon which the accused intends
to rely to establish the ground.

2. With due regard to time limits set forth in other rules, notification under
sub-rule 1 shall be given sufficiently in advance to enable the Prosecutor to
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prepare adequately and to respond. The Chamber dealing with the matter may
grant the Prosecutor an adjournment to address the issue raised by the defence.

3. Failure of the defence to provide notice under this rule shall not limit its
right to raise matters dealt with in sub-rule 1 and to present evidence.

4. This rule does not prevent a Chamber from ordering disclosure of any
other evidence.

Rule 80
Procedures for raising a ground for excluding criminal responsibility
under article 31, paragraph 3

1. The defence shall give notice to both the Trial Chamber and the Prosecu-
tor if it intends to raise a ground for excluding criminal responsibility under
article 31, paragraph 3. This shall be done sufficiently in advance of the com-
mencement of the trial to enable the Prosecutor to prepare adequately for trial.

2. Following notice given under sub-rule 1, the Trial Chamber shall hear both
the Prosecutor and the defence before deciding whether the defence can raise a
ground for excluding criminal responsibility.

3. If the defence is permitted to raise the ground, the Trial Chamber may
grant the Prosecutor an adjournment to address that ground.

Rule 81
Restrictions on disclosure

1. Reports, memoranda or other internal documents prepared by a party, its
assistants or representatives in connection with the investigation or preparation
of the case are not subject to disclosure.

2. Where material or information is in the possession or control of the
Prosecutor which must be disclosed in accordance with the Statute, but dis-
closure may prejudice further or ongoing investigations, the Prosecutor may
apply to the Chamber dealing with the matter for a ruling as to whether the
material or information must be disclosed to the defence. The matter shall be
heard on an ex parte basis by the Chamber. However, the Prosecutor may not
introduce such material or information into evidence during the confirmation
hearing or the trial without adequate prior disclosure to the accused.

3. Where steps have been taken to ensure the confidentiality of information, in
accordance with articles 54, 57, 64, 72 and 93, and, in accordance with article 68,
to protect the safety of witnesses and victims and members of their families,
such information shall not be disclosed, except in accordance with those articles.
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When the disclosure of such information may create a risk to the safety of the
witness, the Court shall take measures to inform the witness in advance.

4. The Chamber dealing with the matter shall, on its own motion or at the
request of the Prosecutor, the accused or any State, take the necessary steps to
ensure the confidentiality of information, in accordance with articles 54, 72
and 93, and, in accordance with article 68, to protect the safety of witnesses
and victims and members of their families, including by authorizing the non-
disclosure of their identity prior to the commencement of the trial.

5. Where material or information is in the possession or control of the
Prosecutor which is withheld under article 68, paragraph 5, such material
and information may not be subsequently introduced into evidence during
the confirmation hearing or the trial without adequate prior disclosure to the
accused.

6. Where material or information is in the possession or control of the defence
which is subject to disclosure, it may be withheld in circumstances similar to
those which would allow the Prosecutor to rely on article 68, paragraph 5, and
a summary thereof submitted instead. Such material and information may not
be subsequently introduced into evidence during the confirmation hearing or
the trial without adequate prior disclosure to the Prosecutor.

Rule 82
Restrictions on disclosure of material and information protected
under article 54, paragraph 3 (e)

1. Where material or information is in the possession or control of the Pros-
ecutor which is protected under article 54, paragraph 3 (e), the Prosecutor may
not subsequently introduce such material or information into evidence without
the prior consent of the provider of the material or information and adequate
prior disclosure to the accused.

2. If the Prosecutor introduces material or information protected under
article 54, paragraph 3 (e), into evidence, a Chamber may not order the produc-
tion of additional evidence received from the provider of the initial material or
information, nor may a Chamber for the purpose of obtaining such additional
evidence itself summon the provider or a representative of the provider as a
witness or order their attendance.

3. If the Prosecutor calls a witness to introduce in evidence any material
or information which has been protected under article 54, paragraph 3 (e),
a Chamber may not compel that witness to answer any question relating to
the material or information or its origin, if the witness declines to answer on
grounds of confidentiality.
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4. The right of the accused to challenge evidence which has been protected
under article 54, paragraph 3 (e), shall remain unaffected subject only to the
limitations contained in sub-rules 2 and 3.

5. A Chamber dealing with the matter may order, upon application by the
defence, that, in the interests of justice, material or information in the possession
of the accused, which has been provided to the accused under the same condi-
tions as set forth in article 54, paragraph 3 (e), and which is to be introduced
into evidence, shall be subject mutatis mutandis to sub-rules 1, 2 and 3.

Rule 83
Ruling on exculpatory evidence under article 67, paragraph 2

The Prosecutor may request as soon as practicable a hearing on an ex parte
basis before the Chamber dealing with the matter for the purpose of obtaining
a ruling under article 67, paragraph 2.

Rule 84
Disclosure and additional evidence for trial

In order to enable the parties to prepare for trial and to facilitate the fair and
expeditious conduct of the proceedings, the Trial Chamber shall, in accordance
with article 64, paragraphs 3 (c) and 6 (d), and article 67, paragraph (2), and
subject to article 68, paragraph 5, make any necessary orders for the disclosure
of documents or information not previously disclosed and for the production
of additional evidence. To avoid delay and to ensure that the trial commences
on the set date, any such orders shall include strict time limits which shall be
kept under review by the Trial Chamber.

Section III
Victims and witnesses

Subsection 1
Definition and general principle relating to victims

Rule 85
Definition of victims

For the purposes of the Statute and the Rules of Procedure and Evidence:

(a) ‘“Victims’ means natural persons who have suered harm as a result of the
commission of any crime within the jurisdiction of the Court;
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(b) Victims may include organizations or institutions that have sustained direct
harm to any of their property, which is dedicated to religion, education, art
or science or charitable purposes, and to their historic monuments, hospitals
and other places and objects for humanitarian purposes.

Rule 86
General principle

A Chamber in making any direction or order, and other organs of the Court
in performing their functions under the Statute or the Rules, shall take into
account the needs of all victims and witnesses in accordance with article 68,
in particular, children, elderly persons, persons with disabilities and victims of
sexual or gender violence.

Subsection 2
Protection of victims and witnesses

Rule 87
Protective measures

1. Upon the motion of the Prosecutor or the defence or upon the request
of a witness or a victim or his or her legal representative, if any, or on its own
motion, and after having consulted with the Victims and Witnesses Unit, as
appropriate, a Chamber may order measures to protect a victim, a witness or
another person at risk on account of testimony given by a witness pursuant
to article 68, paragraphs 1 and 2. The Chamber shall seek to obtain, whenever
possible, the consent of the person in respect of whom the protective measure
is sought prior to ordering the protective measure.

2. A motion or request under sub-rule 1 shall be governed by rule 134,
provided that:

(a) Such a motion or request shall not be submitted ex parte;

(b) A request by a witness or by a victim or his or her legal representative, if
any, shall be served on both the Prosecutor and the defence, each of whom
shall have the opportunity to respond;

(c) A motion or request affecting a particular witness or a particular victim
shall be served on that witness or victim or his or her legal representative, if
any, in addition to the other party, each of whom shall have the opportunity
to respond;

(d) When the Chamber proceeds on its own motion, notice and opportunity
to respond shall be given to the Prosecutor and the defence, and to any
witness or any victim or his or her legal representative, if any, who would
be affected by such protective measure; and
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(e) A motion or request may be filed under seal, and, if so filed, shall remain
sealed until otherwise ordered by a Chamber. Responses to motions or
requests filed under seal shall also be filed under seal.

3. A Chamber may, on a motion or request under sub-rule 1, hold a hearing
which shall be conducted in camera, to determine whether to order measures
to prevent the release to the public or press and information agencies, of the
identity or the location of a victim, a witness or other person at risk on account
of testimony given by a witness by ordering, inter alia:

(a) That the name of the victim, witness or other person at risk on account of
testimony given by a witness or any information which could lead to his or
her identification, be expunged from the public records of the Chamber;

(b) Thatthe Prosecutor, the defence or any other participant in the proceedings
be prohibited from disclosing such information to a third party;

(c) Thattestimony be presented by electronic or other special means, including
the use of technical means enabling the alteration of pictures or voice, the
use of audio-visual technology, in particular videoconferencing and closed-
circuit television, and the exclusive use of the sound media;

(d) That a pseudonym be used for a victim, a witness or other person at risk
on account of testimony given by a witness; or

(e) That a Chamber conduct part of its proceedings in camera.

Rule 88
Special measures

1. Upon the motion of the Prosecutor or the defence, or upon the request of a
witness or a victim or his or her legal representative, if any, or on its own motion,
and after having consulted with the Victims and Witnesses Unit, as appropriate,
a Chamber may, taking into account the views of the victim or witness, order
special measures such as but not limited to measures to facilitate the testimony
of a traumatized victim or witness, a child, an elderly person or a victim of
sexual violence, pursuant to article 68, paragraphs 1 and 2. The Chamber shall
seek to obtain, whenever possible, the consent of the person in respect of whom
the special measure is sought prior to ordering that measure.

2. A Chamber may hold a hearing on a motion or a request under sub-rule 1,
if necessary in camera or ex parte, to determine whether to order any such
special measure, including but not limited to an order that a counsel, a legal
representative, a psychologist or a family member be permitted to attend during
the testimony of the victim or the witness.

3. For inter partes motions or requests filed under this rule, the provisions of
rule 87, sub-rules 2 (b) to (d), shall apply mutatis mutandis.
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4. A motion or request filed under this rule may be filed under seal, and if so
filed shall remain sealed until otherwise ordered by a Chamber. Any responses
to inter partes motions or requests filed under seal shall also be filed under seal.

5. Taking into consideration that violations of the privacy of a witness or
victim may create risk to his or her security, a Chamber shall be vigilant in
controlling the manner of questioning a witness or victim so as to avoid any
harassment or intimidation, paying particular attention to attacks on victims
of crimes of sexual violence.

Subsection 3
Participation of victims in the proceedings

Rule 89
Application for participation of victims in the proceedings

1. In order to present their views and concerns, victims shall make written
application to the Registrar, who shall transmit the application to the relevant
Chamber. Subject to the provisions of the Statute, in particular article 68, para-
graph 1, the Registrar shall provide a copy of the application to the Prosecutor
and the defence, who shall be entitled to reply within a time limit to be set by the
Chamber. Subject to the provisions of sub-rule 2, the Chamber shall then specify
the proceedings and manner in which participation is considered appropriate,
which may include making opening and closing statements.

2. The Chamber, on its own initiative or on the application of the Prosecutor
or the defence, may reject the application if it considers that the person is not a
victim or that the criteria set forth in article 68, paragraph 3, are not otherwise
fulfilled. A victim whose application has been rejected may file a new application
later in the proceedings.

3. An application referred to in this rule may also be made by a person acting
with the consent of the victim, or a person acting on behalf of a victim, in the
case of a victim who is a child or, when necessary, a victim who is disabled.

4. Where there are a number of applications, the Chamber may consider the
applications in such a manner so as to ensure the effectiveness of the proceedings
and may issue one decision.

Rule 90
Legal representatives of victims
1. A victim shall be free to choose a legal representative.

2. Where there are a number of victims, the Chamber may, for the purposes
of ensuring the effectiveness of the proceedings, request the victims or particular
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groups of victims, if necessary with the assistance of the Registry, to choose a
common legal representative or representatives. In facilitating the coordination
of victim representation, the Registry may provide assistance, inter alia, by
referring the victims to a list of counsel, maintained by the Registry, or suggesting
one or more common legal representatives.

3. If the victims are unable to choose a common legal representative or repre-
sentatives within a time limit that the Chamber may decide, the Chamber may
request the Registrar to choose one or more common legal representatives.

4. The Chamber and the Registry shall take all reasonable steps to ensure that
in the selection of common legal representatives, the distinct interests of the
victims, particularly as provided in article 68, paragraph 1, are represented and
that any conflict of interest is avoided.

5. A victim or group of victims who lack the necessary means to pay for a
common legal representative chosen by the Court may receive assistance from
the Registry, including, as appropriate financial assistance.

6. A legal representative of a victim or victims shall have the qualifications
set forth in rule 22, sub-rule 1.

Rule 91
Participation of legal representatives in the proceedings

1. A Chamber may modify a previous ruling under rule 89.

2. Alegal representative of a victim shall be entitled to attend and participate
in the proceedings in accordance with the terms of the ruling of the Chamber
and any modification thereof given under rules 89 and 90. This shall include
participation in hearings unless, in the circumstances of the case, the Chamber
concerned is of the view that the representative’s intervention should be confined
to written observations or submissions. The Prosecutor and the defence shall
be allowed to reply to any oral or written observation by the legal representative
for victims.

3.

(a) When a legal representative attends and participates in accordance with
this rule, and wishes to question a witness, including questioning under
rules 67 and 68, an expert or the accused, the legal representative must
make application to the Chamber. The Chamber may require the legal
representative to provide a written note of the questions and in that case
the questions shall be communicated to the Prosecutor and, if appropriate,
the defence, who shall be allowed to make observations within a time limit
set by the Chamber.
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(b) TheChamber shall thenissue aruling on the request, taking into account the
stage of the proceedings, the rights of the accused, the interests of witnesses,
the need for a fair, impartial and expeditious trial and in order to give effect
to article 68, paragraph 3. The ruling may include directions on the manner
and order of the questions and the production of documents in accordance
with the powers of the Chamber under article 64. The Chamber may, if it
considers it appropriate, put the question to the witness, expert or accused
on behalf of the victim’s legal representative.

4. For a hearing limited to reparations under article 75, the restrictions on
questioning by the legal representative set forth in sub-rule 2 shall not apply.
In that case, the legal representative may, with the permission of the Chamber
concerned, question witnesses, experts and the person concerned.

Rule 92
Notification to victims and their legal representatives

1. This rule on notification to victims and their legal representatives shall
apply to all proceedings before the Court, except in proceedings provided for
in Part 2.

2. In order to allow victims to apply for participation in the proceedings in
accordance with rule 89, the Court shall notify victims concerning the decision
of the Prosecutor not to initiate an investigation or not to prosecute pursuant
to article 53. Such a notification shall be given to victims or their legal represen-
tatives who have already participated in the proceedings or, as far as possible,
to those who have communicated with the Court in respect of the situation or
case in question. The Chamber may order the measures outlined in sub-rule 8
if it considers it appropriate in the particular circumstances.

3. In order to allow victims to apply for participation in the proceedings in
accordance with rule 89, the Court shall notify victims regarding its decision to
hold a hearing to confirm charges pursuant to article 61. Such a notification shall
be given to victims or their legal representatives who have already participated
in the proceedings or, as far as possible, to those who have communicated with
the Court in respect of the case in question.

4. When a notification for participation as provided for in sub-rules 2 and
3 has been given, any subsequent notification as referred to in sub-rules 5
and 6 shall only be provided to victims or their legal representatives who may
participate in the proceedings in accordance with a ruling of the Chamber
pursuant to rule 89 and any modification thereof.
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5. In a manner consistent with the ruling made under rules 89 to 91 fter,
victims or their legal representatives participating in proceedings shall, in respect
of those proceedings, be notified by the Registrar in a timely manner of:

(a) Proceedings before the Court, including the date of hearings and any post-
ponements thereof, and the date of delivery of the decision;

(b) Requests, submissions, motions and other documents relating to such
requests, submissions or motions.

6. Where victims or their legal representatives have participated in a certain
stage of the proceedings, the Registrar shall notify them as soon as possible of
the decisions of the Court in those proceedings.

7. Notifications as referred to in sub-rules 5 and 6 shall be in writing or,
where written notification is not possible, in any other form as appropriate.
The Registry shall keep a record of all notifications. Where necessary, the Reg-
istrar may seek the cooperation of States Parties in accordance with article 93,
paragraph 1 (d) and (1).

8. For notification as referred to in sub-rule 3 and otherwise at the request
of a Chamber, the Registrar shall take necessary measures to give adequate
publicity to the proceedings. In doing so, the Registrar may seek in accordance
with Part 9 the cooperation of relevant States Parties, and seek the assistance of
intergovernmental organizations.

Rule 93
Views of victims or their legal representatives

A Chamber may seek the views of victims or their legal representatives partic-
ipating pursuant to rules 89 to 91 on any issue, inter alia, in relation to issues
referred to in rules 107, 109, 125, 128, 136, 139 and 191. In addition, a Chamber
may seek the views of other victims, as appropriate.

Subsection 4
Reparations to victims

Rule 94
Procedure upon request

1. Avictim’s request for reparations under article 75 shall be made in writing
and filed with the Registrar. It shall contain the following particulars:

(a) The identity and address of the claimant;
(b) A description of the injury, loss or harm;
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(c) Thelocation and date of the incident and, to the extent possible, the identity
of the person or persons the victim believes to be responsible for the injury,
loss or harm;

(d) Where restitution of assets, property or other tangible items is sought, a
description of them;

(e) Claims for compensation;

(f) Claims for rehabilitation and other forms of remedy;

(g) To the extent possible, any relevant supporting documentation, including
names and addresses of witnesses.

2. At commencement of the trial and subject to any protective measures, the
Court shall ask the Registrar to provide notification of the request to the person
or persons named in the request or identified in the charges and, to the extent
possible, to any interested persons or any interested States. Those notified shall
file with the Registry any representation made under article 75, paragraph 3.

Rule 95
Procedure on the motion of the Court

1. In cases where the Court intends to proceed on its own motion pursuant
to article 75, paragraph 1, it shall ask the Registrar to provide notification of
its intention to the person or persons against whom the Court is consider-
ing making a determination, and, to the extent possible, to victims, interested
persons and interested States. Those notified shall file with the Registry any
representation made under article 75, paragraph 3.

2. If, as a result of notification under sub-rule 1:

(a) A victim makes a request for reparations, that request will be determined
as if it had been brought under rule 94;

(b) A victim requests that the Court does not make an order for reparations,
the Court shall not proceed to make an individual order in respect of that
victim.

Rule 96
Publication of reparation proceedings

1. Without prejudice to any other rules on notification of proceedings, the
Registrar shall, insofar as practicable, notify the victims or their legal represen-
tatives and the person or persons concerned. The Registrar shall also, having
regard to any information provided by the Prosecutor, take all the necessary
measures to give adequate publicity of the reparations proceedings before the
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Court, to the extent possible, to other victims, interested persons and interested
States.

2. In taking the measures described in sub-rule 1, the Court may seek in
accordance with Part 9 the cooperation of relevant States Parties, and seek
the assistance of intergovernmental organizations in order to give publicity,
as widely as possible and by all possible means, to the reparation proceedings
before the Court.

Rule 97
Assessment of reparations

1. Taking into account the scope and extent of any damage, loss or injury, the
Court may award reparations on an individualized basis or, where it deems it
appropriate, on a collective basis or both.

2. At the request of victims or their legal representatives, or at the request of
the convicted person, or on its own motion, the Court may appoint appropriate
experts to assist it in determining the scope, extent of any damage, loss and
injury to, or in respect of victims and to suggest various options concerning
the appropriate types and modalities of reparations. The Court shall invite, as
appropriate, victims or their legal representatives, the convicted person as well
as interested persons and interested States to make observations on the reports
of the experts.

3. In all cases, the Court shall respect the rights of victims and the convicted
person.

Rule 98
Trust Fund

1. Individual awards for reparations shall be made directly against a convicted
person.

2. The Court may order that an award for reparations against a convicted
person be deposited with the Trust Fund where at the time of making the order
it is impossible or impracticable to make individual awards directly to each
victim. The award for reparations thus deposited in the Trust Fund shall be
separated from other resources of the Trust Fund and shall be forwarded to
each victim as soon as possible.

3. The Court may order that an award for reparations against a convicted
person be made through the Trust Fund where the number of the victims and
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the scope, forms and modalities of reparations makes a collective award more
appropriate.

4. Following consultations with interested States and the Trust Fund, the
Court may order that an award for reparations be made through the Trust Fund
to an intergovernmental, international or national organization approved by
the Trust Fund.

5. Other resources of the Trust Fund may be used for the benefit of victims
subject to the provisions of article 79.

Rule 99
Cooperation and protective measures for the purpose of forfeiture under
articles 57, paragraph 3 (e), and 75, paragraph 4

1. The Pre-Trial Chamber, pursuant to article 57, paragraph 3 (e), or the Trial
Chamber, pursuant to article 75, paragraph 4, may, on its own motion or on
the application of the Prosecutor or at the request of the victims or their legal
representatives who have made a request for reparations or who have given a
written undertaking to do so, determine whether measures should be requested.

2. Notice is not required unless the Court determines, in the particular cir-
cumstances of the case, that notification could not jeopardize the effectiveness
of the measures requested. In the latter case, the Registrar shall provide notifi-
cation of the proceedings to the person against whom a request is made and so
far as is possible to any interested persons or interested States.

3. If an order is made without prior notification, the relevant Chamber shall
request the Registrar, as soon as is consistent with the effectiveness of the mea-
sures requested, to notify those against whom a request is made and, to the extent
possible, to any interested persons or any interested States and invite them to

make observations as to whether the order should be revoked or otherwise
modified.

4. The Court may make orders as to the timing and conduct of any proceed-
ings necessary to determine these issues.

Section IV
Miscellaneous provisions

Rule 100
Place of the proceedings

1. In a particular case, where the Court considers that it would be in the
interests of justice, it may decide to sit in a State other than the host State.
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2. An application or recommendation changing the place where the Court
sits may be filed at any time after the initiation of an investigation, either by
the Prosecutor, the defence or by a majority of the judges of the Court. Such an
application or recommendation shall be addressed to the Presidency. It shall be
made in writing and specify in which State the Court would sit. The Presidency
shall satisfy itself of the views of the relevant Chamber.

3. The Presidency shall consult the State where the Court intends to sit. If
that State agrees that the Court can sit in that State, then the decision to sitin a
State other than the host State shall be taken by the judges, in plenary session,
by a two-thirds majority.

Rule 101
Time limits

1. In making any order setting time limits regarding the conduct of any
proceedings, the Court shall have regard to the need to facilitate fair and expe-
ditious proceedings, bearing in mind in particular the rights of the defence and
the victims.

2. Taking into account the rights of the accused, in particular under article
67, paragraph (1) (c), all those participating in the proceedings to whom any
order is directed shall endeavour to act as expeditiously as possible, within the
time limit ordered by the Court.

Rule 102
Communications other than in writing

Where a person is unable, due to a disability or illiteracy, to make a written
request, application, observation or other communication to the Court, the
person may make such request, application, observation or communication in
audio, video or other electronic form.

Rule 103
Amicus curiae and other forms of submission

1. Atany stage of the proceedings, a Chamber may, if it considers it desirable
for the proper determination of the case, invite or grant leave to a State, orga-
nization or person to submit, in writing or orally, any observation on any issue
that the Chamber deems appropriate.

2. The Prosecutor and the defence shall have the opportunity to respond to
the observations submitted under sub-rule 1.
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3. A written observation submitted under sub-rule 1 shall be filed with the
Registrar, who shall provide copies to the Prosecutor and the defence. The
Chamber shall determine what time limits shall apply to the filing of such
observations.

CHAPTER 5
INVESTIGATION AND PROSECUTION

Section I
Decision of the Prosecutor regarding the initiation of an investigation under
article 53, paragraphs 1 and 2

Rule 104
Evaluation of information by the Prosecutor

1. In acting pursuant to article 53, paragraph 1, the Prosecutor shall, in eval-
uating the information made available to him or her, analyse the seriousness of
the information received.

2. For the purposes of sub-rule 1, the Prosecutor may seek additional infor-
mation from States, organs of the United Nations, intergovernmental and non-
governmental organizations, or other reliable sources that he or she deems
appropriate, and may receive written or oral testimony at the seat of the Court.
The procedure set out in rule 47 shall apply to the receiving of such testimony.

Rule 105
Notification of a decision by the Prosecutor not to initiate
an investigation

1. When the Prosecutor decides not to initiate an investigation under
article 53, paragraph 1, he or she shall promptly inform in writing the State
or States that referred a situation under article 14, or the Security Council in
respect of a situation covered by article 13, paragraph (b).

2. When the Prosecutor decides not to submit to the Pre-Trial Chamber a
request for authorization of an investigation, rule 49 shall apply.

3. The notification referred to in sub-rule 1 shall contain the conclusion of
the Prosecutor and, having regard to article 68, paragraph 1, the reasons for the
conclusion.

4. In case the Prosecutor decides not to investigate solely on the basis of
article 53, paragraph 1 (c), he or she shall inform in writing the Pre-Trial Cham-
ber promptly after making that decision.

5. The notification shall contain the conclusion of the Prosecutor and the
reasons for the conclusion.
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Rule 106
Notification of a decision by the Prosecutor not to prosecute

1. When the Prosecutor decides that there is not a sufficient basis for prose-
cution under article 53, paragraph 2, he or she shall promptly inform in writing
the Pre-Trial Chamber, together with the State or States that referred a situation
under article 14, or the Security Council in respect of a situation covered by
article 13, paragraph (b).

2. The notifications referred to in sub-rule 1 shall contain the conclusion of
the Prosecutor and, having regard to article 68, paragraph 1, the reasons for the
conclusion.

Section 11
Procedure under article 53, paragraph 3

Rule 107
Request for review under article 53, paragraph 3 (a)

1. A request under article 53, paragraph 3, for a review of a decision by the
Prosecutor not to initiate an investigation or not to prosecute, shall be made in
writing, and be supported with reasons, within 90 days following the notification
given under rule 105 or 106.

2. The Pre-Trial Chamber may request the Prosecutor to transmit the infor-
mation or documents in his or her possession, or summaries thereof, that the
Chamber considers necessary for the conduct of the review.

3. The Pre-Trial Chamber shall take such measures as are necessary under
articles 54, 72 and 93 to protect the information and documents referred to in
sub-rule 2 and, under article 68, paragraph 5, to protect the safety of witnesses
and victims and members of their families.

4. When a State or the Security Council makes a request referred to in sub-
rule 1, the Pre-Trial Chamber may seek further observations from them.

5. Where an issue of jurisdiction or admissibility of the case is raised, rule 59
shall apply.

Rule 108
Decision of the Pre-Trial Chamber under article 53, paragraph 3 (a)

1. A decision of the Pre-Trial Chamber under article 53, paragraph 3 (a),
must be concurred in by a majority of its judges and shall contain reasons. It
shall be communicated to all those who participated in the review.
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2. Where the Pre-Trial Chamber requests the Prosecutor to review, in whole
or in part, his or her decision not to initiate an investigation or not to prosecute,
the Prosecutor shall reconsider that decision as soon as possible.

3. Once the Prosecutor has taken a final decision, he or she shall notify the
Pre-Trial Chamber in writing. This notification shall contain the conclusion of
the Prosecutor and the reasons for the conclusion. It shall be communicated to
all those who participated in the review.

Rule 109
Review by the Pre-Trial Chamber under article 53, paragraph 3 (b)

1. Within 180 days following a notification given under rule 105 or 106,
the Pre-Trial Chamber may on its own initiative decide to review a decision
of the Prosecutor taken solely under article 53, paragraph 1 (c) or 2 (c). The
Pre-Trial Chamber shall inform the Prosecutor of its intention to review his or
her decision and shall establish a time limit within which the Prosecutor may
submit observations and other material.

2. In cases where a request has been submitted to the Pre-Trial Chamber by
a State or by the Security Council, they shall also be informed and may submit
observations in accordance with rule 107.

Rule 110
Decision by the Pre-Trial Chamber under article 53, paragraph 3 (b)

1. Adecision by the Pre-Trial Chamber to confirm or not to confirm a decision
taken by the Prosecutor solely under article 53, paragraph 1 (c) or 2 (c), must
be concurred in by a majority of its judges and shall contain reasons. It shall be
communicated to all those who participated in the review.

2. When the Pre-Trial Chamber does not confirm the decision by the Prose-

cutor referred to in sub-rule 1, he or she shall proceed with the investigation or
prosecution.

Section 111
Collection of evidence

Rule 111
Record of questioning in general

1. A record shall be made of formal statements made by any person who is
questioned in connection with an investigation or with proceedings. The record
shall be signed by the person who records and conducts the questioning and
by the person who is questioned and his or her counsel, if present, and, where
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applicable, the Prosecutor or the judge who is present. The record shall note the
date, time and place of, and all persons present during the questioning. It shall
also be noted when someone has not signed the record as well as the reasons
therefor.

2. When the Prosecutor or national authorities question a person, due regard
shall be given to article 55. When a person is informed of his or her rights under
article 55, paragraph 2, the fact that this information has been provided shall
be noted in the record.

Rule 112
Recording of questioning in particular cases

1. Whenever the Prosecutor questions a person to whom article 55, paragraph
2, applies, or for whom a warrant of arrest or a summons to appear has been
issued under article 58, paragraph 7, the questioning shall be audio- or video-
recorded, in accordance with the following procedure:

(a) The person questioned shall be informed, in a language he or she fully
understands and speaks, that the questioning is to be audio- or video-
recorded, and that the person concerned may object if he or she so wishes.
The fact that this information has been provided and the response given by
the person concerned shall be noted in the record. The person may, before
replying, speak in private with his or her counsel, if present. If the person
questioned refuses to be audio- or video-recorded, the procedure in rule
111 shall be followed;

(b) A waiver of the right to be questioned in the presence of counsel shall be
recorded in writing and, if possible, be audio- or video-recorded;

(c) In the event of an interruption in the course of questioning, the fact and
the time of the interruption shall be recorded before the audio- or video-
recording ends as well as the time of resumption of the questioning;

(d) Atthe conclusion of the questioning, the person questioned shall be offered
the opportunity to clarify anything he or she has said and to add anything he
or she may wish. The time of conclusion of the questioning shall be noted;

(e) The tape shall be transcribed as soon as practicable after the conclusion
of the questioning and a copy of the transcript supplied to the person
questioned together with a copy of the recorded tape or, if multiple recording
apparatus was used, one of the original recorded tapes;

(f) Theoriginal tape or one of the original tapes shall be sealed in the presence of
the person questioned and his or her counsel, if present, under the signature
of the Prosecutor and the person questioned and the counsel, if present.
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2. The Prosecutor shall make every reasonable effort to record the questioning
inaccordance with sub-rule 1. Asan exception, a person may be questioned with-
out the questioning being audio- or video-recorded where the circumstances
prevent such recording taking place. In this case, the reasons for not recording
the questioning shall be stated in writing and the procedure in rule 111 shall be
followed.

3. When, pursuant to sub-rule 1 (a) or 2, the questioning is not audio- or
video-recorded, the person questioned shall be provided with a copy of his or
her statement.

4. The Prosecutor may choose to follow the procedure in this rule when ques-
tioning other persons than those mentioned in sub-rule 1, in particular where
the use of such procedures could assist in reducing any subsequent traumatiza-
tion of a victim of sexual or gender violence, a child or a person with disabilities
in providing their evidence. The Prosecutor may make an application to the
relevant Chamber.

5. The Pre-Trial Chamber may, in pursuance of article 56, paragraph 2, order
that the procedure in this rule be applied to the questioning of any person.

Rule 113
Collection of information regarding the state of health
of the person concerned

1. The Pre-Trial Chamber may, on its own initiative or at the request of the
Prosecutor, the person concerned or his or her counsel, order that a person
having the rights in article 55, paragraph 2, be given a medical, psychological or
psychiatric examination. In making its determination, the Pre-Trial Chamber
shall consider the nature and purpose of the examination and whether the
person consents to the examination.

2. The Pre-Trial Chamber shall appoint one or more experts from the list
of experts approved by the Registrar, or an expert approved by the Pre-Trial
Chamber at the request of a party.

Rule 114
Unique investigative opportunity under article 56

1. Upon being advised by the Prosecutor in accordance with article 56, para-
graph 1 (a), the Pre-Trial Chamber shall hold consultations without delay with
the Prosecutor and, subject to the provisions of article 56, paragraph 1 (c), with
the person who hasbeen arrested or who has appeared before the Court pursuant
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to summons and his or her counsel, in order to determine the measures to be
taken and the modalities of their implementation, which may include measures
to ensure that the right to communicate under article 67, paragraph 1 (b), is
protected.

2. Adecision of the Pre-Trial Chamber to take measures pursuant to article 56,
paragraph 3, must be concurred in by a majority of its judges after consultations
with the Prosecutor. During the consultations, the Prosecutor may advise the
Pre-Trial Chamber that intended measures could jeopardize the proper conduct
of the investigation.

Rule 115
Collection of evidence in the territory of a State Party under article 57,
paragraph 3 (d)

1. Where the Prosecutor considers that article 57, paragraph 3 (d), applies,
the Prosecutor may submit a written request to the Pre-Trial Chamber for
authorization to take certain measures in the territory of the State Party in
question. After a submission of such a request, the Pre-Trial Chamber shall,
whenever possible, inform and invite views from the State Party concerned.

2. In arriving at its determination as to whether the request is well founded,
the Pre-Trial Chamber shall take into account any views expressed by the State
Party concerned. The Pre-Trial Chamber may, on its own initiative or at the
request of the Prosecutor or the State Party concerned, decide to hold a hearing.

3. An authorization under article 57, paragraph 3 (d), shall be issued in the
form of an order and shall state the reasons, based on the criteria set forth in
that paragraph. The order may specify procedures to be followed in carrying
out such collection of evidence.

Rule 116
Collection of evidence at the request of the defence under article 57,
paragraph 3 (b)

1. The Pre-Trial Chamber shall issue an order or seek cooperation under
article 57, paragraph 3 (b), where it is satisfied:

(a) That such an order would facilitate the collection of evidence that may be
material to the proper determination of the issues being adjudicated, or to
the proper preparation of the person’s defence; and

(b) Ina case of cooperation under Part 9, that sufficient information to comply
with article 96, paragraph 2, has been provided.
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2. Before taking a decision whether to issue an order or seek cooperation
under article 57, paragraph 3 (b), the Pre-Trial Chamber may seek the views of
the Prosecutor.

Section IV
Procedures in respect of restriction and deprivation of liberty

Rule 117
Detention in the custodial State

1. The Court shall take measures to ensure that it is informed of the arrest
of a person in response to a request made by the Court under article 89 or 92.
Once so informed, the Court shall ensure that the person receives a copy of the
arrest warrant issued by the Pre-Trial Chamber under article 58 and any relevant
provisions of the Statute. The documents shall be made available in a language
that the person fully understands and speaks.

2. At any time after arrest, the person may make a request to the Pre-Trial
Chamber for the appointment of counsel to assist with proceedings before the
Court and the Pre-Trial Chamber shall take a decision on such request.

3. A challenge as to whether the warrant of arrest was properly issued in
accordance with article 58, paragraph 1 (a) and (b), shall be made in writing to
the Pre-Trial Chamber. The application shall set out the basis for the challenge.
After having obtained the views of the Prosecutor, the Pre-Trial Chamber shall
decide on the application without delay.

4. When the competent authority of the custodial State notifies the Pre-Trial
Chamber that a request for release has been made by the person arrested, in
accordance with article 59, paragraph 5, the Pre-Trial Chamber shall provide its
recommendations within any time limit set by the custodial State.

5. When the Pre-Trial Chamber is informed that the person has been granted
interim release by the competent authority of the custodial State, the Pre-Trial
Chamber shall inform the custodial State how and when it would like to receive
periodic reports on the status of the interim release.

Rule 118
Pre-trial detention at the seat of the Court

1. If the person surrendered to the Court makes an initial request for interim
release pending trial, either upon first appearance in accordance with rule 121
or subsequently, the Pre-Trial Chamber shall decide upon the request without
delay, after seeking the views of the Prosecutor.
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2. The Pre-Trial Chamber shall review its ruling on the release or detention
of a person in accordance with article 60, paragraph 3, at least every 120 days
and may do so at any time on the request of the person or the Prosecutor.

3. After the first appearance, a request for interim release must be made
in writing. The Prosecutor shall be given notice of such a request. The Pre-
Trial Chamber shall decide after having received observations in writing of the
Prosecutor and the detained person. The Pre-Trial Chamber may decide to hold
a hearing, at the request of the Prosecutor or the detained person or on its own
initiative. A hearing must be held at least once every year.

Rule 119
Conditional release

1. The Pre-Trial Chamber may set one or more conditions restricting liberty,
including the following:

(a) The person must not travel beyond territorial limits set by the Pre-Trial
Chamber without the explicit agreement of the Chamber;

(b) The person must not go to certain places or associate with certain persons
as specified by the Pre-Trial Chamber;

(c) The person must not contact directly or indirectly victims or witnesses;

(d) The person must not engage in certain professional activities;

(e) The person must reside at a particular address as specified by the Pre-Trial
Chamber;

(f) The person must respond when summoned by an authority or qualified
person designated by the Pre-Trial Chamber;

(g) The person must post bond or provide real or personal security or surety,
for which the amount and the schedule and mode of payment shall be
determined by the Pre-Trial Chamber;

(h) The person must supply the Registrar with all identity documents, partic-
ularly his or her passport.

2. At the request of the person concerned or the Prosecutor or on its own
initiative, the Pre-Trial Chamber may at any time decide to amend the conditions
set pursuant to sub-rule 1.

3. Before imposing or amending any conditions restricting liberty, the
Pre-Trial Chamber shall seek the views of the Prosecutor, the person concerned,
any relevant State and victims that have communicated with the Court in that
case and whom the Chamber considers could be at risk as a result of a release
or conditions imposed.
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4. Ifthe Pre-Trial Chamber is convinced that the person concerned has failed
to comply with one or more of the obligations imposed, it may, on such basis,
at the request of the Prosecutor or on its own initiative, issue a warrant of arrest
in respect of the person.

5. When the Pre-Trial Chamber issues a summons to appear pursuant to
article 58, paragraph 7, and intends to set conditions restricting liberty, it shall
ascertain the relevant provisions of the national law of the State receiving the
summons. In a manner that is in keeping with the national law of the State
receiving the summons, the Pre-Trial Chamber shall proceed in accordance
with sub-rules 1, 2 and 3. If the Pre-Trial Chamber receives information that
the person concerned has failed to comply with conditions imposed, it shall
proceed in accordance with sub-rule 4.

Rule 120
Instruments of restraint

Personal instruments of restraint shall not be used except as a precaution against
escape, for the protection of the person in the custody of the Court and others
or for other security reasons, and shall be removed when the person appears
before a Chamber.

Section V
Proceedings with regard to the confirmation of charges under article 61

Rule 121
Proceedings before the confirmation hearing

1. A person subject to a warrant of arrest or a summons to appear under
article 58 shall appear before the Pre-Trial Chamber, in the presence of the
Prosecutor, promptly upon arriving at the Court. Subject to the provisions of
articles 60 and 61, the person shall enjoy the rights set forth in article 67. At this
first appearance, the Pre-Trial Chamber shall set the date on which it intends
to hold a hearing to confirm the charges. It shall ensure that this date, and any
postponements under sub-rule 7, are made public.

2. In accordance with article 61, paragraph 3, the Pre-Trial Chamber shall
take the necessary decisions regarding disclosure between the Prosecutor and
the person in respect of whom a warrant of arrest or a summons to appear has
been issued. During disclosure:

(a) The person concerned may be assisted or represented by the counsel of his
or her choice or by a counsel assigned to him or her;

(b) The Pre-Trial Chamber shall hold status conferences to ensure that disclo-
sure takes place under satisfactory conditions. For each case, a judge of the
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Pre-Trial Chamber shall be appointed to organize such status conferences,
on his or her own motion, or at the request of the Prosecutor or the person;

(c) All evidence disclosed between the Prosecutor and the person for the pur-
poses of the confirmation hearing shall be communicated to the Pre-Trial
Chamber.

3. The Prosecutor shall provide to the Pre-Trial Chamber and the person,
no later than 30 days before the date of the confirmation hearing, a detailed
description of the charges together with a list of the evidence which he or she
intends to present at the hearing.

4. Where the Prosecutor intends to amend the charges pursuant to article
61, paragraph 4, he or she shall notify the Pre-Trial Chamber and the person
no later than 15 days before the date of the hearing of the amended charges
together with a list of evidence that the Prosecutor intends to bring in support
of those charges at the hearing.

5. Where the Prosecutor intends to present new evidence at the hearing, he
or she shall provide the Pre-Trial Chamber and the person with a list of that
evidence no later than 15 days before the date of the hearing.

6. If the person intends to present evidence under article 61, paragraph 6, he
or she shall provide a list of that evidence to the Pre-Trial Chamber no later than
15 days before the date of the hearing. The Pre-Trial Chamber shall transmit the
list to the Prosecutor without delay. The person shall provide a list of evidence
that he or she intends to present in response to any amended charges or a new
list of evidence provided by the Prosecutor.

7. The Prosecutor or the person may ask the Pre-Trial Chamber to postpone
the date of the confirmation hearing. The Pre-Trial Chamber may also, on its
own motion, decide to postpone the hearing.

8. The Pre-Trial Chamber shall not take into consideration charges and evi-
dence presented after the time limit, or any extension thereof, has expired.

9. The Prosecutor and the person may lodge written submissions with the
Pre-Trial Chamber, on points of fact and on law, including grounds for exclud-
ing criminal responsibility set forth in article 31, paragraph 1, no later than
three days before the date of the hearing. A copy of these submissions shall be
transmitted immediately to the Prosecutor or the person, as the case may be.

10. The Registry shall create and maintain a full and accurate record of all
proceedings before the Pre-Trial Chamber, including all documents transmit-
ted to the Chamber pursuant to this rule. Subject to any restrictions concerning
confidentiality and the protection of national security information, the record
may be consulted by the Prosecutor, the person and victims or their legal rep-
resentatives participating in the proceedings pursuant to rules 89 to 91.
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Rule 122
Proceedings at the confirmation hearing in the presence of
the person charged

1. The Presiding Judge of the Pre-Trial Chamber shall ask the officer of the
Registry assisting the Chamber to read out the charges as presented by the Pros-
ecutor. The Presiding Judge shall determine how the hearing is to be conducted
and, in particular, may establish the order and the conditions under which he
or she intends the evidence contained in the record of the proceedings to be
presented.

2. If a question or challenge concerning jurisdiction or admissibility arises,
rule 58 applies.

3. Before hearing the matter on the merits, the Presiding Judge of the Pre-
Trial Chamber shall ask the Prosecutor and the person whether they intend to
raise objections or make observations concerning an issue related to the proper
conduct of the proceedings prior to the confirmation hearing.

4. At no subsequent point may the objections and observations made under
sub-rule 3 be raised or made again in the confirmation or trial proceedings.

5. If objections or observations referred to in sub-rule 3 are presented, the
Presiding Judge of the Pre-Trial Chamber shall invite those referred to in sub-
rule 3 to present their arguments, in the order which he or she shall establish.
The person shall have the right to reply.

6. If the objections raised or observations made are those referred to in sub-
rule 3, the Pre-Trial Chamber shall decide whether to join the issue raised with
the examination of the charges and the evidence, or to separate them, in which
case it shall adjourn the confirmation hearing and render a decision on the
issues raised.

7. During the hearing on the merits, the Prosecutor and the person shall
present their arguments in accordance with article 61, paragraphs 5 and 6.

8. The Pre-Trial Chamber shall permit the Prosecutor and the person, in that
order, to make final observations.

9. Subject to the provisions of article 61, article 69 shall apply mutatis
mutandis at the confirmation hearing.

Rule 123
Measures to ensure the presence of the person concerned at
the confirmation hearing

1. When a warrant of arrest or summons to appear in accordance with article
58, paragraph 7, has been issued for a person by the Pre-Trial Chamber and
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the person is arrested or served with the summons, the Pre-Trial Chamber shall
ensure that the person is notified of the provisions of article 61, paragraph 2.

2. The Pre-Trial Chamber may hold consultations with the Prosecutor, at the
request of the latter or on its own initiative, in order to determine whether there
is cause to hold a hearing on confirmation of charges under the conditions set
forth in article 61, paragraph 2 (b). When the person concerned has a counsel
known to the Court, the consultations shall be held in the presence of the counsel
unless the Pre-Trial Chamber decides otherwise.

3. The Pre-Trial Chamber shall ensure that a warrant of arrest for the person
concerned has been issued and, if the warrant of arrest has not been executed
within a reasonable period of time after the issuance of the warrant, that all
reasonable measures have been taken to locate and arrest the person.

Rule 124
Waiver of the right to be present at the confirmation hearing

1. If the person concerned is available to the Court but wishes to waive the
right to be present at the hearing on confirmation of charges, he or she shall
submit a written request to the Pre-Trial Chamber, which may then hold consul-
tations with the Prosecutor and the person concerned, assisted or represented
by his or her counsel.

2. A confirmation hearing pursuant to article 61, paragraph 2 (a), shall only
be held when the Pre-Trial Chamber is satisfied that the person concerned
understands the right to be present at the hearing and the consequences of
waiving this right.

3. The Pre-Trial Chamber may authorize and make provision for the person
to observe the hearing from outside the courtroom through the use of commu-
nications technology, if required.

4. The waiving of the right to be present at the hearing does not prevent
the Pre-Trial Chamber from receiving written observations on issues before the
Chamber from the person concerned.

Rule 125
Decision to hold the confirmation hearing in the absence of
the person concerned

1. After holding consultations under rules 123 and 124, the Pre-Trial Cham-
ber shall decide whether there is cause to hold a hearing on confirmation of
charges in the absence of the person concerned, and in that case, whether the
person may be represented by counsel. The Pre-Trial Chamber shall, when
appropriate, set a date for the hearing and make the date public.
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2. The decision of the Pre-Trial Chamber shall be notified to the Prosecutor
and, if possible, to the person concerned or his or her counsel.

3. If the Pre-Trial Chamber decides not to hold a hearing on confirmation of
charges in the absence of the person concerned, and the person is not available
to the Court, the confirmation of charges may not take place until the person
is available to the Court. The Pre-Trial Chamber may review its decision at any
time, at the request of the Prosecutor or on its own initiative.

4. If the Pre-Trial Chamber decides not to hold a hearing on confirmation of
charges in the absence of the person concerned, and the person is available to
the Court, it shall order the person to appear.

Rule 126
Confirmation hearing in the absence of the person concerned

1. The provisions of rules 121 and 122 shall apply mutatis mutandis to the
preparation for and holding of a hearing on confirmation of charges in the
absence of the person concerned.

2. If the Pre-Trial Chamber has determined that the person concerned shall
be represented by counsel, the counsel shall have the opportunity to exercise the
rights of that person.

3. When the person who has fled is subsequently arrested and the Court
has confirmed the charges upon which the Prosecutor intends to pursue the
trial, the person charged shall be committed to the Trial Chamber established
under article 61, paragraph 11. The person charged may request in writing
that the Trial Chamber refer issues to the Pre-Trial Chamber that are necessary
for the Chamber’s effective and fair functioning in accordance with article 64,
paragraph 4.

Section VI
Closure of the pre-trial phase

Rule 127
Procedure in the event of different decisions on multiple charges

If the Pre-Trial Chamber is ready to confirm some of the charges but adjourns
the hearing on other charges under article 61, paragraph 7 (c), it may decide
that the committal of the person concerned to the Trial Chamber on the charges
that it is ready to confirm shall be deferred pending the continuation of the
hearing. The Pre-Trial Chamber may then establish a time limit within which
the Prosecutor may proceed in accordance with article 61, paragraph 7 (c) (i)
or (ii).
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Rule 128
Amendment of the charges

1. Ifthe Prosecutor seeks to amend charges already confirmed before the trial
has begun, in accordance with article 61, the Prosecutor shall make a written
request to the Pre-Trial Chamber, and that Chamber shall so notify the accused.

2. Before deciding whether to authorize the amendment, the Pre-Trial Cham-
ber may request the accused and the Prosecutor to submit written observations
on certain issues of fact or law.

3. If the Pre-Trial Chamber determines that the amendments proposed by
the Prosecutor constitute additional or more serious charges, it shall proceed,
as appropriate, in accordance with rules 121 and 122 or rules 123 to 126.

Rule 129
Notification of the decision on the confirmation of charges

The decision of the Pre-Trial Chamber on the confirmation of charges and the
committal of the accused to the Trial Chamber shall be notified, if possible,
to the Prosecutor, the person concerned and his or her counsel. Such decision
and the record of the proceedings of the Pre-Trial Chamber shall be transmitted
to the Presidency.

Rule 130
Constitution of the Trial Chamber

When the Presidency constitutes a Trial Chamber and refers the case to it, the
Presidency shall transmit the decision of the Pre-Trial Chamber and the record
of the proceedings to the Trial Chamber. The Presidency may also refer the case
to a previously constituted Trial Chamber.

CHAPTER 6
TRIAL PROCEDURE

Rule 131
Record of the proceedings transmitted by the Pre-Trial Chamber

1. The Registrar shall maintain the record of the proceedings transmitted by
the Pre-Trial Chamber, pursuant to rule 121, sub-rule 10.

2. Subject to any restrictions concerning confidentiality and the protection
of national security information, the record may be consulted by the Prose-
cutor, the defence, the representatives of States when they participate in the
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proceedings, and the victims or their legal representatives participating in the
proceedings pursuant to rules 89 to 91.

Rule 132
Status conferences

1. Promptly after it is constituted, the Trial Chamber shall hold a status con-
ference in order to set the date of the trial. The Trial Chamber, on its own
motion, or at the request of the Prosecutor or the defence, may postpone the
date of the trial. The Trial Chamber shall notify the trial date to all those par-
ticipating in the proceedings. The Trial Chamber shall ensure that this date and
any postponements are made public.

2. In order to facilitate the fair and expeditious conduct of the proceedings,
the Trial Chamber may confer with the parties by holding status conferences as
necessary.

Rule 133
Motions challenging admissibility or jurisdiction

Challenges to the jurisdiction of the Court or the admissibility of the case at the
commencement of the trial, or subsequently with the leave of the Court, shall
be dealt with by the Presiding Judge and the Trial Chamber in accordance with
rule 58.

Rule 134
Motions relating to the trial proceedings

1. Prior to the commencement of the trial, the Trial Chamber on its own
motion, or at the request of the Prosecutor or the defence, may rule on any issue
concerning the conduct of the proceedings. Any request from the Prosecutor or
the defence shall be in writing and, unless the request is for an ex parte procedure,
served on the other party. For all requests other than those submitted for an ex
parte procedure, the other party shall have the opportunity to file a response.

2. Atthe commencement of the trial, the Trial Chamber shall ask the Prosecu-
tor and the defence whether they have any objections or observations concern-
ing the conduct of the proceedings which have arisen since the confirmation
hearings. Such objections or observations may not be raised or made again on a
subsequent occasion in the trial proceedings, without leave of the Trial Chamber
in this proceeding.

3. After the commencement of the trial, the Trial Chamber, on its own motion,
or at the request of the Prosecutor or the defence, may rule on issues that arise
during the course of the trial.
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Rule 135
Medical examination of the accused

1. The Trial Chamber may, for the purpose of discharging its obligations
under article 64, paragraph 8 (a), or for any other reasons, or at the request of a
party, order a medical, psychiatric or psychological examination of the accused,
under the conditions set forth in rule 113.

2. The Trial Chamber shall place its reasons for any such order on the record.

3. The Trial Chamber shall appoint one or more experts from the list of
experts approved by the Registrar, or an expert approved by the Trial Chamber
at the request of a party.

4. Where the Trial Chamber is satisfied that the accused is unfit to stand
trial, it shall order that the trial be adjourned. The Trial Chamber may, on its
own motion or at the request of the Prosecution or the defence, review the case
of the accused. In any event, the case shall be reviewed every 120 days unless
there are reasons to do otherwise. If necessary, the Trial Chamber may order
further examinations of the accused. When the Trial Chamber is satisfied that
the accused has become fit to stand trial it shall proceed in accordance with
rule 132.

Rule 136
Joint and separate trials

1. Persons accused jointly shall be tried together unless the Trial Chamber,
on its own motion or at the request of the Prosecutor or the defence, orders that
separate trials are necessary, in order to avoid serious prejudice to the accused,
to protect the interests of justice or because a person jointly accused has made
an admission of guilt and can be proceeded against in accordance with article
65, paragraph 2.

2. In joint trials, each accused shall be accorded the same rights as if such
accused were being tried separately.

Rule 137
Record of the trial proceedings

1. In accordance with article 64, paragraph 10, the Registrar shall take mea-
sures to make, and preserve, a full and accurate record of all proceedings, includ-
ing transcripts, audio- and video-recordings and other means of capturing
sound or image.

2. A Trial Chamber may order the disclosure of all or part of the record of
closed proceedings when the reasons for ordering its non-disclosure no longer
exist.
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3. The Trial Chamber may authorize persons, other than the Registrar, to
take photographs, audio- and video-recordings and other means of capturing
the sound or image of the trial.

Rule 138
Custody of evidence

The Registrar shall retain and preserve, as necessary, all the evidence and other
materials offered during the hearing, subject to any order of the Trial Chamber.

Rule 139
Decision on admission of guilt

1. After having proceeded in accordance with article 65, paragraph 1, the Trial
Chamber, in order to decide whether to proceed in accordance with article 65,
paragraph 4, may invite the views of the Prosecutor and the defence.

2. The Trial Chamber shall then make its decision on the admission of guilt
and shall give reasons for this decision, which shall be placed on the record.

Rule 140
Directions for the conduct of the proceedings and testimony

1. If the Presiding Judge does not give directions under article 64, paragraph
8, the Prosecutor and the defence shall agree on the order and manner in which
the evidence shall be submitted to the Trial Chamber. If no agreement can be
reached, the Presiding Judge shall issue directions.

2. In all cases, subject to article 64, paragraphs 8 (b) and 9, article 69, para-
graph 4, and rule 88, sub-rule 5, a witness may be questioned as follows:

(a) A party that submits evidence in accordance with article 69, paragraph 3,
by way of a witness, has the right to question that witness;

(b) The Prosecution and the defence have the right to question that witness
about relevant matters related to the witness’s testimony and its reliability,
the credibility of the witness and other relevant matters;

(c) The Trial Chamber has the right to question a witness before or after
a witness is questioned by a participant referred to in sub-rules 2 (a)
or (b);

(d) The defence shall have the right to be the last to examine a witness.

3. Unless otherwise ordered by the Trial Chamber, a witness other than an
expert, or an investigator if he or she has not yet testified, shall not be present
when the testimony of another witness is given. However, a witness who has
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heard the testimony of another witness shall not for that reason alone be dis-
qualified from testifying. When a witness testifies after hearing the testimony of
others, this fact shall be noted in the record and considered by the Trial Chamber
when evaluating the evidence.

Rule 141
Closure of evidence and closing statements

1. The Presiding Judge shall declare when the submission of evidence s closed.

2. The Presiding Judge shall invite the Prosecutor and the defence to make
their closing statements. The defence shall always have the opportunity to speak
last.

Rule 142
Deliberations

1. After the closing statements, the Trial Chamber shall retire to deliberate,
in camera. The Trial Chamber shall inform all those who participated in the
proceedings of the date on which the Trial Chamber will pronounce its decision.
The pronouncement shall be made within a reasonable period of time after the
Trial Chamber has retired to deliberate.

2. When there is more than one charge, the Trial Chamber shall decide sepa-
rately on each charge. When there is more than one accused, the Trial Chamber
shall decide separately on the charges against each accused.

Rule 143
Additional hearings on matters related to sentence or reparations

Pursuant to article 76, paragraphs 2 and 3, for the purpose of holding a fur-
ther hearing on matters related to sentence and, if applicable, reparations, the
Presiding Judge shall set the date of the further hearing. This hearing can be post-
poned, in exceptional circumstances, by the Trial Chamber, on its own motion
or at the request of the Prosecutor, the defence or the legal representatives of
the victims participating in the proceedings pursuant to rules 89 to 91 and, in
respect of reparations hearings, those victims who have made a request under
rule 94.

Rule 144
Delivery of the decisions of the Trial Chamber

1. Decisions of the Trial Chamber concerning admissibility of a case, the
jurisdiction of the Court, criminal responsibility of the accused, sentence
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and reparations shall be pronounced in public and, wherever possible, in
the presence of the accused, the Prosecutor, the victims or the legal repre-
sentatives of the victims participating in the proceedings pursuant to rules
89 to 91, and the representatives of the States which have participated in the
proceedings.

2. Copies of all the above-mentioned decisions shall be provided as soon as
possible to:

(a) All those who participated in the proceedings, in a working language of the
Court;

(b) Theaccused, in alanguage he or she fully understands or speaks, if necessary
to meet the requirements of fairness under article 67, paragraph 1 (f).

CHAPTER 7
PENALTIES

Rule 145
Determination of sentence

1. In its determination of the sentence pursuant to article 78, paragraph 1,
the Court shall:

(a) Bear in mind that the totality of any sentence of imprisonment and fine, as
the case may be, imposed under article 77 must reflect the culpability of the
convicted person;

(b) Balance all the relevant factors, including any mitigating and aggravating
factors and consider the circumstances both of the convicted person and of
the crime;

(¢) In addition to the factors mentioned in article 78, paragraph 1, give con-
sideration, inter alia, to the extent of the damage caused, in particular the
harm caused to the victims and their families, the nature of the unlawful
behaviour and the means employed to execute the crime; the degree of par-
ticipation of the convicted person; the degree of intent; the circumstances
of manner, time and location; and the age, education, social and economic
condition of the convicted person.

2. In addition to the factors mentioned above, the Court shall take into
account, as appropriate:

(a) Mitigating circumstances such as:
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(i) The circumstances falling short of constituting grounds for exclusion of
criminal responsibility, such as substantially diminished mental capac-
ity or duress;

(ii) The convicted person’s conduct after the act, including any efforts by
the person to compensate the victims and any cooperation with the
Court;

(b) As aggravating circumstances:

(i) Anyrelevant prior criminal convictions for crimes under the jurisdic-

tion of the Court or of a similar nature;

(ii) Abuse of power or official capacity;

(iii) Commission of the crime where the victim is particularly defenceless;

(iv) Commission of the crime with particular cruelty or where there were

multiple victims;

(v) Commission of the crime for any motive involving discrimination on

any of the grounds referred to in article 21, paragraph 3;

(vi) Other circumstances which, although not enumerated above, by virtue

of their nature are similar to those mentioned.

3. Lifeimprisonment maybe imposed when justified by the extreme gravity of
the crime and the individual circumstances of the convicted person, as evidenced
by the existence of one or more aggravating circumstances.

Rule 146
Imposition of fines under article 77

1. In determining whether to order a fine under article 77, paragraph 2 (a),
and in fixing the amount of the fine, the Court shall determine whether impris-
onment is a sufficient penalty. The Court shall give due consideration to the
financial capacity of the convicted person, including any orders for forfeiture in
accordance with article 77, paragraph 2 (b), and, as appropriate, any orders for
reparation in accordance with article 75. The Court shall take into account, in
addition to the factors referred to in rule 145, whether and to what degree the
crime was motivated by personal financial gain.

2. A fine imposed under article 77, paragraph 2 (a), shall be set at an appro-
priate level. To this end, the Court shall, in addition to the factors referred to
above, in particular take into consideration the damage and injuries caused as
well as the proportionate gains derived from the crime by the perpetrator. Under
no circumstances may the total amount exceed 75 per cent of the value of the
convicted person’s identifiable assets, liquid or realizable, and property, after
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deduction of an appropriate amount that would satisfy the financial needs of
the convicted person and his or her dependants.

3. Inimposing a fine, the Court shall allow the convicted person a reasonable
period in which to pay the fine. The Court may provide for payment of a lump
sum or by way of instalments during that period.

4. In imposing a fine, the Court may, as an option, calculate it according to
a system of daily fines. In such cases, the minimum duration shall be 30 days
and the maximum duration five years. The Court shall decide the total amount
in accordance with sub-rules 1 and 2. It shall determine the amount of daily
payment in the light of the individual circumstances of the convicted person,
including the financial needs of his or her dependants.

5. If the convicted person does not pay the fine imposed in accordance with
the conditions set above, appropriate measures may be taken by the Court
pursuant to rules 217 to 222 and in accordance with article 109. Where, in cases
of continued wilful non-payment, the Presidency, on its own motion or at the
request of the Prosecutor, is satisfied that all available enforcement measures
have been exhausted, it may as a last resort extend the term of imprisonment
for a period not to exceed a quarter of such term or five years, whichever is less.
In the determination of such period of extension, the Presidency shall take into
account the amount of the fine, imposed and paid. Any such extension shall not
apply in the case of life imprisonment. The extension may not lead to a total
period of imprisonment in excess of 30 years.

6. In order to determine whether to order an extension and the period
involved, the Presidency shall sit in camera for the purpose of obtaining the
views of the sentenced person and the Prosecutor. The sentenced person shall
have the right to be assisted by counsel.

7. In imposing a fine, the Court shall warn the convicted person that failure
to pay the fine in accordance with the conditions set out above, may result in
an extension of the period of imprisonment as described in this rule.

Rule 147
Orders of forfeiture

1. In accordance with article 76, paragraphs 2 and 3 and rules 63, sub-rule 1,
and 143, at any hearing to consider an order of forfeiture, a Chamber shall hear
evidence as to the identification and location of specific proceeds, property or
assets which have been derived directly or indirectly from the crime.

2. If before or during the hearing, a Chamber becomes aware of any bona
fide third party who appears to have an interest in relevant proceeds, property
or assets, it shall give notice to that third party.
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3. The Prosecutor, the convicted person and any bona fide third party with
an interest in the relevant proceeds, property or assets may submit evidence
relevant to the issue.

4. After considering any evidence submitted, a Chamber may issue an order
of forfeiture in relation to specific proceeds, property or assets if it is satisfied
that these have been derived directly or indirectly from the crime.

Rule 148
Orders to transfer fines or forfeitures to the Trust Fund

Before making an order pursuant to article 79, paragraph 2, a Chamber may
request the representatives of the Fund to submit written or oral observations
to it.

CHAPTER 8
APPEAL AND REVISION

Section I
General provisions

Rule 149
Rules governing proceedings in the Appeals Chamber

Parts 5 and 6 and rules governing proceedings and the submission of evidence
in the Pre-Trial and Trial Chambers shall apply mutatis mutandis to proceedings
in the Appeals Chamber.

Section 11
Appeals against convictions, acquittals, sentences and reparation orders

Rule 150
Appeal

1. Subjectto sub-rule 2, an appeal against a decision of conviction or acquittal
under article 74, a sentence under article 76 or a reparation order under article
75 may be filed not later than 30 days from the date on which the party filing
the appeal is notified of the decision, the sentence or the reparation order.

2. The Appeals Chamber may extend the time limit set out in sub-rule 1, for
good cause, upon the application of the party seeking to file the appeal.

3. The appeal shall be filed with the Registrar.
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4. If an appeal is not filed as set out in sub-rules 1 to 3, the decision, the
sentence or the reparation order of the Trial Chamber shall become final.

Rule 151
Procedure for the appeal

1. Upon the filing of an appeal under rule 150, the Registrar shall transmit
the trial record to the Appeals Chamber.

2. The Registrar shall notify all parties who participated in the proceedings
before the Trial Chamber that an appeal has been filed.

Rule 152
Discontinuance of the appeal

1. Any party who has filed an appeal may discontinue the appeal at any time
before judgment has been delivered. In such case, the party shall file with the
Registrar a written notice of discontinuance of appeal. The Registrar shall inform
the other parties that such a notice has been filed.

2. If the Prosecutor has filed an appeal on behalf of a convicted person in
accordance with article 81, paragraph 1 (b), before filing any notice of dis-
continuance, the Prosecutor shall inform the convicted person that he or she
intends to discontinue the appeal in order to give him or her the opportunity
to continue the appeal proceedings.

Rule 153
Judgment on appeals against reparation orders

1. The Appeals Chamber may confirm, reverse or amend a reparation order
made under article 75.

2. The judgment of the Appeals Chamber shall be delivered in accordance
with article 83, paragraphs 4 and 5.

Section 111
Appeals against other decisions

Rule 154
Appeals that do not require the leave of the Court

1. An appeal may be filed under article 81, paragraph 3 (c) (ii), or article 82,
paragraph 1 (a) or (b), not later than five days from the date upon which the
party filing the appeal is notified of the decision.
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2. An appeal may be filed under article 82, paragraph 1 (c), not later than
two days from the date upon which the party filing the appeal is notified of the
decision.

3. Rule 150, sub-rules 3 and 4, shall apply to appeals filed under sub-rules 1
and 2 of this rule.

Rule 155
Appeals that require leave of the Court

1. When a party wishes to appeal a decision under article 82, paragraph 1 (d),
or article 82, paragraph 2, that party shall, within five days of being notified of
that decision, make a written application to the Chamber that gave the decision,
setting out the reasons for the request for leave to appeal.

2. The Chamber shall render a decision and shall notify all parties who partic-
ipated in the proceedings that gave rise to the decision referred to in sub-rule 1.

Rule 156
Procedure for the appeal

1. As soon as an appeal has been filed under rule 154 or as soon as leave
to appeal has been granted under rule 155, the Registrar shall transmit to the
Appeals Chamber the record of the proceedings of the Chamber that made the
decision that is the subject of the appeal.

2. The Registrar shall give notice of the appeal to all parties who participated
in the proceedings before the Chamber that gave the decision that is the subject
of the appeal, unless they have already been notified by the Chamber under rule
155, sub-rule 2.

3. The appeal proceedings shall be in writing unless the Appeals Chamber
decides to convene a hearing.

4. The appeal shall be heard as expeditiously as possible.

5. When filing the appeal, the party appealing may request that the appeal
have suspensive effect in accordance with article 82, paragraph 3.

Rule 157
Discontinuance of the appeal

Any party who has filed an appeal under rule 154 or who has obtained the leave
of a Chamber to appeal a decision under rule 155 may discontinue the appeal
at any time before judgment has been delivered. In such case, the party shall file
with the Registrar a written notice of discontinuance of appeal. The Registrar
shall inform the other parties that such a notice has been filed.
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Rule 158
Judgment on the appeal

1. An Appeals Chamber which considers an appeal referred to in this section
may confirm, reverse or amend the decision appealed.

2. The judgment of the Appeals Chamber shall be delivered in accordance
with article 83, paragraph 4.

Section IV
Revision of conviction or sentence

Rule 159
Application for revision

1. An application for revision provided for in article 84, paragraph 1, shall
be in writing and shall set out the grounds on which the revision is sought. It
shall as far as possible be accompanied by supporting material.

2. The determination on whether the application is meritorious shall be taken
by a majority of the judges of the Appeals Chamber and shall be supported by
reasons in writing.

3. Notification of the decision shall be sent to the applicant and, as far as

possible, to all the parties who participated in the proceedings related to the
initial decision.

Rule 160
Transfer for the purpose of revision

1. For the conduct of the hearing provided for in rule 161, the relevant Cham-
ber shall issue its order sufficiently in advance to enable the transfer of the
sentenced person to the seat of the Court, as appropriate.

2. The determination of the Court shall be communicated without delay to
the State of enforcement.

3. The provisions of rule 206, sub-rule 3, shall be applicable.

Rule 161
Determination on revision

1. On a date which it shall determine and shall communicate to the applicant
and to all those having received notification under rule 159, sub-rule 3, the
relevant Chamber shall hold a hearing to determine whether the conviction or
sentence should be revised.
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2. For the conduct of the hearing, the relevant Chamber shall exercise, mutatis
mutandis, all the powers of the Trial Chamber pursuant to Part 6 and the rules
governing proceedings and the submission of evidence in the Pre-Trial and Trial
Chambers.

3. The determination on revision shall be governed by the applicable provi-
sions of article 83, paragraph 4.

CHAPTER 9
OFFENCES AND MISCONDUCT AGAINST THE COURT

Section I
Offences against the administration of justice under article 70

Rule 162
Exercise of jurisdiction

1. Before deciding whether to exercise jurisdiction, the Court may consult
with States Parties that may have jurisdiction over the offence.

2. In making a decision whether or not to exercise jurisdiction, the Court
may consider, in particular:

(a) The availability and effectiveness of prosecution in a State Party;

(b) The seriousness of an offence;

(c) The possible joinder of charges under article 70 with charges under articles
5to 8;

(d) The need to expedite proceedings;

(e) Links with an ongoing investigation or a trial before the Court; and

(f) Evidentiary considerations.

3. The Court shall give favourable consideration to a request from the host
State for a waiver of the power of the Court to exercise jurisdiction in cases
where the host State considers such a waiver to be of particular importance.

4. If the Court decides not to exercise its jurisdiction, it may request a State
Party to exercise jurisdiction pursuant to article 70, paragraph 4.

Rule 163
Application of the Statute and the Rules

1. Unless otherwise provided in sub-rules 2 and 3, rule 162 and rules 164
to 169, the Statute and the Rules shall apply mutatis mutandis to the Court’s
investigation, prosecution and punishment of offences defined in article 70.
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2. The provisions of Part 2, and any rules thereunder, shall not apply, with
the exception of article 21.

3. The provisions of Part 10, and any rules thereunder, shall not apply, with
the exception of articles 103, 107, 109 and 111.

Rule 164
Periods of limitation

1. Ifthe Court exercises jurisdiction in accordance with rule 162, it shall apply
the periods of limitation set forth in this rule.

2. Offences defined in article 70 shall be subject to a period of limitation
of five years from the date on which the offence was committed, provided that
during this period no investigation or prosecution has been initiated. The period
of limitation shall be interrupted, if an investigation or prosecution has been
initiated during this period, either before the Court or by a State Party with
jurisdiction over the case pursuant to article 70, paragraph 4 (a).

3. Enforcement of sanctions imposed with respect to offences defined in arti-
cle 70 shall be subject to a period of limitation of 10 years from the date on which
the sanction has become final. The period of limitation shall be interrupted with
the detention of the convicted person or while the person concerned is outside
the territory of the States Parties.

Rule 165
Investigation, prosecution and trial

1. The Prosecutor may initiate and conduct investigations with respect to
the offences defined in article 70 on his or her own initiative, on the basis of
information communicated by a Chamber or any reliable source.

2. Articles 53 and 59, and any rules thereunder, shall not apply.

3. For purposes of article 61, the Pre-Trial Chamber may make any of the
determinations set forth in that article on the basis of written submissions,
without a hearing, unless the interests of justice otherwise require.

4. A Trial Chamber may, as appropriate and taking into account the rights of

the defence, direct that there be joinder of charges under article 70 with charges
under articles 5 to 8.

Rule 166
Sanctions under article 70

1. If the Court imposes sanctions with respect to article 70, this rule shall
apply.



RULES OF PROCEDURE AND EVIDENCE 395

2. Article 77, and any rules thereunder, shall not apply, with the exception of
an order of forfeiture under article 77, paragraph 2 (b), which may be ordered
in addition to imprisonment or a fine or both.

3. Each offence may be separately fined and those fines may be cumulative.
Under no circumstances may the total amount exceed 50 per cent of the value
of the convicted person’s identifiable assets, liquid or realizable, and property,
after deduction of an appropriate amount that would satisfy the financial needs
of the convicted person and his or her dependants.

4. In imposing a fine the Court shall allow the convicted person a reasonable
period in which to pay the fine. The Court may provide for payment of a lump
sum or by way of instalments during that period.

5. If the convicted person does not pay a fine imposed in accordance with the
conditions set forth in sub-rule 4, appropriate measures may be taken by the
Court pursuant to rules 217 to 222 and in accordance with article 109. Where,
in cases of continued wilful non-payment, the Court, on its own motion or at
the request of the Prosecutor, is satisfied that all available enforcement mea-
sures have been exhausted, it may as a last resort impose a term of imprison-
ment in accordance with article 70, paragraph 3. In the determination of such
term of imprisonment, the Court shall take into account the amount of fine
paid.

Rule 167
International cooperation and judicial assistance

1. With regard to offences under article 70, the Court may request a State
to provide any form of international cooperation or judicial assistance corre-
sponding to those forms set forth in Part 9. In any such request, the Court
shall indicate that the basis for the request is an investigation or prosecution of
offences under article 70.

2. The conditions for providing international cooperation or judicial assis-

tance to the Court with respect to offences under article 70 shall be those set
forth in article 70, paragraph 2.

Rule 168
Ne bis in idem

In respect of offences under article 70, no person shall be tried before the Court
with respect to conduct which formed the basis of an offence for which the
person has already been convicted or acquitted by the Court or another court.
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Rule 169
Immediate arrest

In the case of an alleged offence under article 70 committed in the presence
of a Chamber, the Prosecutor may orally request that Chamber to order the
immediate arrest of the person concerned.

Section IT
Misconduct before the Court under article 71

Rule 170
Disruption of proceedings

Having regard to article 63, paragraph 2, the Presiding Judge of the Chamber
dealing with the matter may, after giving a warning:

(a) Order a person disrupting the proceedings of the Court to leave or be
removed from the courtroom; or,

(b) In case of repeated misconduct, order the interdiction of that person from
attending the proceedings.

Rule 171
Refusal to comply with a direction by the Court

1. When the misconduct consists of deliberate refusal to comply with an oral
or written direction by the Court, not covered by rule 170, and that direction is
accompanied by a warning of sanctions in case of breach, the Presiding Judge of
the Chamber dealing with the matter may order the interdiction of that person
from the proceedings for a period not exceeding 30 days or, if the misconduct
is of a more serious nature, impose a fine.

2. If the person committing misconduct as described in sub-rule 1 is an
official of the Court, or a defence counsel, or a legal representative of victims,
the Presiding Judge of the Chamber dealing with the matter may also order the
interdiction of that person from exercising his or her functions before the Court
for a period not exceeding 30 days.

3. If the Presiding Judge in cases under sub-rules 1 and 2 considers that a
longer period of interdiction is appropriate, the Presiding Judge shall refer the
matter to the Presidency, which may hold a hearing to determine whether to
order a longer or permanent period of interdiction.

4. A fineimposed under sub-rule 1 shall not exceed 2,000 euros, or the equiv-
alent amount in any currency, provided that in cases of continuing misconduct,
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a new fine may be imposed on each day that the misconduct continues, and
such fines shall be cumulative.

5. The person concerned shall be given an opportunity to be heard before a
sanction for misconduct, as described in this rule, is imposed.

Rule 172
Conduct covered by both articles 70 and 71

If conduct covered by article 71 also constitutes one of the offences defined in
article 70, the Court shall proceed in accordance with article 70 and rules 162
to 169.

CHAPTER 10
COMPENSATION TO AN ARRESTED OR CONVICTED PERSON

Rule 173
Request for compensation

1. Anyone seeking compensation on any of the grounds indicated in article
85 shall submit a request, in writing, to the Presidency, which shall designate a
Chamber composed of three judges to consider the request. These judges shall
not have participated in any earlier judgment of the Court regarding the person
making the request.

2. The request for compensation shall be submitted not later than six months
from the date the person making the request was notified of the decision of the
Court concerning:

(a) The unlawfulness of the arrest or detention under article 85, paragraph 1;

(b) The reversal of the conviction under article 85, paragraph 2;

(c) The existence of a grave and manifest miscarriage of justice under article
85, paragraph 3.

3. The request shall contain the grounds and the amount of compensation
requested.

4. The person requesting compensation shall be entitled to legal assistance.

Rule 174
Procedure for seeking compensation

1. A request for compensation and any other written observation by the
person filing the request shall be transmitted to the Prosecutor, who shall have
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an opportunity to respond in writing. Any observations by the Prosecutor shall
be notified to the person filing the request.

2. The Chamber designated under rule 173, sub-rule 1, may either hold a
hearing or determine the matter on the basis of the request and any written
observations by the Prosecutor and the person filing the request. A hea