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Unjustified Enrichment:
Key Issues in Comparative Perspective

In recent years unjustified enrichment has been one of the most
intellectually vital areas of private law. There is, however, still no
unanimity among civil-law and common-law legal systems about how
to structure this important branch of the law of obligations. Several
key issues are considered comparatively here, including grounds for
recovery of enrichment, defences, third-party enrichment, as well as
proprietary and taxonomic questions. Two contributors deal with each
topic, one a representative of a common-law system, the other a
representative of a civil-law or mixed system. This approach
illuminates not just similarities or differences between systems, but
also what different systems can learn from one another. In an area of
law whose territory is still partially uncharted and whose borders are
contested, such comparative perspectives will be valuable for both
academic analysis of the law and its development by the courts.
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Preface

This collection of essays has its origin in a conference which we organised
at Christ’s College, Cambridge in April 1999. The aims of the conference are
explained in our introductory chapter. Here it is enough to say that, while
unjustified enrichment has clearly been one of the most intellectually vital
areas of private law over the last decades, there seemed to us to be scope
for comparative exploration of the area in a manner more comprehensive
than it had until then received. With this in mind we invited a small group
of speakers to Cambridge, where at the time we were both teaching. Our
invitations to contributors were perhaps unusually prescriptive, and in
particular allowed them no choice of topic. The main reason for this was
that for each topic we wished to have two papers, each taking a different
perspective. So we are extremely grateful to the contributors both for their
enthusiastic participation in the conference and for preparing the papers
published here. We would like also to acknowledge the helpful guidance
of Peter Birks during the planning phase of the conference. In addition
we warmly thank the chairmen who presided over the various sessions of
the conference: Lord Goff of Chieveley, Lord Hope of Craighead, Professor
Gareth Jones, Lord Rodger of Earlsferry, Professor Peter Schlechtriem and
Lord Steyn.

The manuscripts for this book were submitted by the end of 1999; they
therefore reflect the law at that date.

Most of the funding for the conference was provided by the Leibniz
programme of the German Research Association. In addition, a number of
participants were kindly supported by the European Commission through
the TMR Programme ‘Common Principles of European Law’. We also thank
Dirk Schulz and Christian Weinelt in Regensburg for assisting with editing
the papers for publication. And we thank Cambridge University Press and
Finola O’Sullivan for their willing and generous support of this project,
both at the conference and at the stage of publication.

David Johnston
Reinhard Zimmermann
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1 Unjustified enrichment: surveying
the landscape

David Johnston and Reinhard Zimmermann

I. Preliminary questions

‘Unjustified enrichment’. The expression is mysterious. So are the other
terms in use for the same subject, ‘unjust enrichment’ and ‘restitution’.
What is an enrichment and when is it unjustified? To state that something
amounts to unjustified enrichment is merely a conclusion, that because
the enrichment is unjustified it should be returned, restored or made
over to the person properly entitled to it. That conclusion is in need of
supporting normative argument.! But what sort of argument?

Some time ago the Roman jurist Pomponius wrote the now-famous
words nam hoc natura aequum est neminem cum alterius detrimento et iniuria
fieri locupletiorem, ‘by the law of nature it is right that nobody should be
unjustly enriched at another’s expense’.2 Pomponius’s maxim encapsulates
the key elements of enrichment liability: enrichment, which is unjust, and
which is at the expense of the claimant. But it exemplifies a problem that
faces modern legal systems, too: formulating the principles of a law of
unjustified enrichment in a way which is clear and yet not excessively
broad.

There is no doubt that Pomponius’s formulation is, as a matter of classi-
cal Roman law, much too broad. There were many cases in which unjusti-
fied enrichment was simply allowed to rest where it arose. A clear instance
is the claim of a possessor in good faith who improved land from which
he was later ejected by the true owner. He had a defence (exceptio doli)
against the true owner’s claim so long as he remained in possession, but
once out of possession he had no claim at all.

1 See Dagan, below, 360.
2 D. 50, 17, 206, Pomp. 9 ex variis lectionibus; a slightly shortened version appears in D.
12, 6, 14, Pomp. 21 ad Sabinum.
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Similar considerations arise, for example, in relation to the general prin-
ciple against unjustified enrichment set out in § 812(1), first sentence, of
the German Civil Code: ‘Someone who obtains something without legal
ground through performance by another or in another way at his expense
is bound to make it over to him. This formulation too is excessively broad:
it is not the case that everything that one has without a legal ground (ohne
rechtlichen Grund) as a result of performance by some other or in another
way at his expense can be recovered. The task for German jurisprudence,
performed notably by Walter Wilburg and Ernst von Caemmerer, was to
identify cases falling within the general principle where the claimant
actually did have a cause of action. The four cases they identified from
the wording of the first sentence of § 812(1) are now widely accepted: (i)
the claimant rendered a performance (Leistung) to the defendant which
was without a legal basis; (ii) the defendant encroached on the claimant’s
property (Eingriff); (iii) the claimant incurred expense in improving the
defendant’s property (Verwendungen); (iv) the claimant paid the defendant’s
debt (Riickgriff). German law has therefore refined and confined its broad
principle so as to cover only particular situations in which enrichment
arises. Of these four cases, the first is based on the words ‘through per-
formance’ (durch die Leistung), while the remaining three are sub-categories
of enrichment ‘in another way’ (in sonstiger Weise). It is worth emphasising
that category (ii) covers cases of enrichment by wrongs; clearly, different
considerations may arise in that case from those that do where no wrong
is involved.

The task for the common law, especially noticeable in English law, was
almost the opposite. It was not a question of refining down existing prin-
ciples. The question was this: from a vast accretion of cases could any prin-
ciples be distilled at all? The challenge was taken up first by Robert Goff
and Gareth Jones,* next (in a more theoretical manner) by Peter Birks;®
and more recently by Andrew Burrows® and by Graham Virgo.” While the
analyses and presentations of these authors differ on numerous points,
for present purposes it is enough to consider the scheme elaborated by
Birks. He makes a fundamental distinction between enrichment by wrongs
(where the defendant has enriched himself by committing a wrong against

3 “Wer durch die Leistung eines anderen oder in sonstiger Weise auf dessen Kosten
etwas ohne rechtlichen Grund erlangt, ist ihm zur Herausgabe verpflichtet.

4 R. Goff and G. H. Jones, The Law of Restitution (1st edn, 1966, 5th edn, 1998).

5 P. Birks, An Introduction to the Law of Restitution (1985, revised edn, 1989).

6 A. Burrows, The Law of Restitution (1993).

7 G. Virgo, The Principles of the Law of Restitution (1999).
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the claimant) and enrichment ‘by subtraction’, where the claimant has
lost what the defendant has gained.® Within the area of enrichment by
subtraction, what the claimant must first show is that the defendant’s en-
richment is at his expense. Next he must establish that the enrichment
occurred in circumstances rendering it ‘unjust’. Birks therefore sets out to
establish a list of ‘unjust factors’ that support restitution. These include
mistake, ignorance, duress, exploitation, legal compulsion, necessity, fail-
ure of consideration, illegality, incapacity, ultra vires demands of public
authorities, and retention of the plaintiff’s property without his consent.

It will be obvious that this is an attempt at systematisation at a quite
different level from that of German law. The reason for this is plain: the
two systems start out from entirely different points of view. In German
law the notion is that a payment or (non-pecuniary) performance made
without a legal ground is recoverable, subject to defences. In English law
the notion is instead that a payment is recoverable if a ground for its
recovery can be demonstrated by the claimant. For example, where money
is paid to discharge a non-existent debt, German law presumes that the
payment is recoverable (the debt, being non-existent, cannot represent a
ground for the recipient to retain the payment). There is no legal ground
and therefore the payment must be returned. By contrast, English law
requires the claimant to justify why he should get the payment back, for
instance because it was made by mistake. In other words, the German
approach is objective, the English (mostly) subjective.’

As one would expect (perhaps hope) in mature legal systems, the the-
oretical underpinnings of these two different approaches have not gone
unquestioned. Some have thought the German system excessively abstract
and that, by making such intensive use of and investing with such juris-
tic nuances the single concept ‘transfer’ (Leistung), it risks obfuscation or
even distortion.!® The late Professor Detlef Koénig expressed his concern
that: ‘[t}he terminology is confusing, almost each statement is disputed,
the solution of trivial questions is becoming ever more complicated, and
there is a grave danger of a loss of perspective’.!! On the other hand, the
English system of unjust factors has come under criticism for being un-
tidy, excessively complicated, inexhaustive (since new, as-yet-unidentified

8 Birks, Introduction, 99 ff,, 313 ff.

9 Recovery of payments made in response to ultra vires demands by public authorities
is an instance of an objective ground for recovery.

10 B, Kupisch, ‘Rechtspositivismus im Bereicherungsrecht’, 1997 JZ 213; cf. Visser,
below, 527-8.

11 Ungerechifertigte Bereicherung: Tatbestinde und Ordnungsprobleme in rechisvergleichender Sicht
(1985), 15-16.
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unjust factors may be recognised), and involving unnecessary duplication
of other areas of the law.!2

Against this background, the aim of the conference from which the
present collection of papers derives was not to seek a single right answer.
Nor was it to advance further on the quest towards some Holy Grail of
universal significance in enrichment law. It was instead partly to see how
far civil-law and common-law systems in fact arrive at the same and how
far at different solutions to the same problems; and how far, even where
their destination is the same, they arrive at it by the same or different
doctrinal routes. In part, too, it was to see if, from their very different per-
spectives, the civil and common law might cast light upon one another
and suggest possible solutions or approaches to recognised problems or
deficiencies. An added interest derived from examining how mixed sys-
tems of law deal with these issues. This is particularly so in the case of
Scotland, where there is a lively debate about how the law of unjustified
enrichment is or ought to be structured.

To take stock of these various matters, it seemed necessary to embark on
a treatment of the law of unjustified enrichment that was reasonably com-
prehensive. With this in mind, we asked two speakers to comment on the
same themes, each from a comparative perspective but one as a represen-
tative of a common-law system and the other of a civil-law or mixed legal
system. It was not possible to do this in any systematic way, so although
we speak of ‘common’ law and ‘civil’ law, we do not mean to imply that
the law of the United States of America and England are just the same, or
that no relevant distinctions can be taken between French and German
law. Indeed, the various Continental systems differ from one another in
important respects, not least because some take an abstract and some a
causal approach to the question of transfer of ownership.!®> All we claim
is that on each of our topics we have attempted to gain a perspective from
a representative of each of what are usually thought to be two different
legal traditions. While the emphasis in this volume, owing to the contrib-
utors’ own backgrounds, is mainly on the laws of England, Germany and
Scotland, some attention is also paid to French, Dutch and Israeli law and
to the laws of United States jurisdictions.

To focus attention on unjustified enrichment in this way seemed to us
appropriate not least because of current interest in the possible emergence

12 See, e.g., R. Zimmermann, ‘Unjustified Enrichment: The Modern Civilian Approach’,
(1995) 15 Oxford JLS 403, 416.
13 See Du Plessis, below, 194-5.
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of a European private law.!* While there is an ‘institutional’ dimension to
this — notably emerging from directives of the Council of the European
Union, decisions of the Court of Justice of the European Communities,
and also from conventions such as the United Nations Convention on
Contracts for the International Sale of Goods - it remains important to
remember that law in Europe has always been shaped by the combined
work of judges, legislators and professors.!®

Within a Community inspired in the first place by the idea of a common
market, the law of contract was bound to be the first area of private law
to be affected by the quest for transnational legal rules. This is reflected
not only in a recent textbook that deals with the rules of modern national
legal systems as local variations on a common European theme, but also in
the Principles of European Contract Law, in effect a restatement of European
contract law, and in the concerns of the Trento Common Core project.!®
Contractual liability, however, can be closely interlinked with delictual
liability: both regimes can apply to one and the same set of facts; their
rules must be well co-ordinated with one another. It was logical, there-
fore, that attention should soon turn to the attempt to identify common
rules and principles and a common framework within the law of delict
(or tort).'”

Since, alongside contract and delict, unjustified enrichment is nowa-
days recognised as an independent source of rights and obligations,® and
since it is closely related to the law both of contract and delict, it makes
sense to start thinking about common principles of the law of unjusti-
fied enrichment. There have been earlier attempts to do this.!® Equally,
the first volume of Peter Schlechtriem’s comparative treatise on the law

14 See, e.g., Arthur Hartkamp, Martijn Hesselink et al. (eds.), Towards a European Civil Code
(2nd edn, 1998); Peter-Christian Miiller-Graff (ed.), Gemeinsames Privatrecht in den
Europdischen Gemeinschaften (2nd edn, 1999).

15 See R. C. van Caenegem, Judges, Legislators and Professors (1987).

16 H. Kotz, European Contract Law (trans. T. Weir, 1997), vol. I; O. Lando and H. Beale (eds.),
Principles of European Contract Law: Parts I and II (2000). Cf. also the Unidroit Principles of
International Commercial Contracts (1994). From the Trento Common Core project, see
R. Zimmermann and S. Whittaker (eds.), Good Faith in European Contract Law (2000);

J. Gordley (ed.), The Enforceability of Promises in European Contract Law (2001).

17 C. von Bar, The Common European Law of Torts, vol. I (1998), vol. II (2000); J. Spier and
O. A. Haazen, ‘The European Group on Tort Law (“Tilburg Group”) and the European
Principles of Tort Law’, (1999) 7 ZEuP 469, with references to volumes already
published within the scope of that project.

18 See section II, below.

19 P Russell (ed.), Unjustified Enrichment: A Comparative Study of the Law of Restitution (1996);
E. Clive, ‘Restitution and Unjustified Enrichment’, in: Hartkamp and Hesselink,
European Civil Code, 383 ff.
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of restitution and unjustified enrichment in Europe is about to appear;
and unjustified enrichment is to be included in Christian von Bar’s ambi-
tious European civil code project.2’ None the less, in the conference from
which the present volume derives the aim was to present a more system-
atic comparative discussion of the law of unjustified enrichment than had
yet been offered. That is also the aim of this book.

The conference began as it ended, with general questions: can the law
best be understood by focusing on a general ground for restitution or on
a series of specific factors? What is the most illuminating way of structur-
ing the subject-matter of unjustified enrichment? Between these two ex-
tremes, for two days attention was directed to the main contexts in which
issues of enrichment arise: failure of consideration; fraud and duress; im-
provements; payment of another’s debt; infringement of another’s right;
cases involving three parties; then to the defences of change of position
and illegality; and finally to the question of redressing unjustified enrich-
ment by means of a proprietary remedy. In this introductory chapter little
more is attempted than the merest sketch of the main issues, with some
accompanying observations about what they may point to.

II. A little history

Roman law, and systems that have adopted its general principles, have
never been in any doubt that within the law of obligations there was an
area quite separate from contract and from delict (or tort), part of which
was occupied by the law of unjustified enrichment. This goes back at least
to the second-century jurist Gaius, who categorised obligations as arising
from contract, delict or in another manner.2! Almost four centuries later,
Justinian’s Institutes recognised a division of all obligations into those aris-
ing from contract, from delict, as if from contract (quasi ex contractu), and
as if from delict (quasi ex maleficio).?? Obligations arising from unjustified
enrichment were among those arising ‘as if from contract’, on the basis
no doubt that they involved nothing resembling a wrong, while some of
them closely resembled contract.?> While this categorisation goes back to

20 p. Schlechtriem, Restitution und Bereicherungsausgleich in Europa: Eine rechisvergleichende
Darstellung (2000). On the European civil code project, see Christian von Bar, ‘The
Study Group on a European Civil Code’, in: P. Gottwald, E. Jayme and D. Schwab
(eds.), Festschrift fiir Dieter Henrich (2000), 1.

21 Gaius, D. 44, 7, 1 pr. The Latin is rather obscure: ‘proprio quodam iure ex variis
causarum figuris’.

22 Justinian, Institutes, III, 13, 2.

23 Notably loans of money and payments made in error: see Gaius, Institutions, III, 91.
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Roman times, it is right to give some credit for further analytical effort
in elevating unjustified enrichment into a legal category of obligations on
the same level as contract and delict to the late scholastics of the sixteenth
century.?*

By contrast, it is well known that until comparatively recently English
law regarded the notion of a law relating to unjustified enrichment as
foreign. In Orakpo v. Manson Investments Ltd,?> Lord Diplock intoned that
‘there is no general doctrine of unjust enrichment recognised in English
law. What it does is to provide specific remedies in particular cases of
what might be classified as unjust enrichment in a legal system that is
based upon the civil law.’” But matters have moved on a good deal since
then: witness the speech of Lord Steyn in Banque Financiere de la Cité v.
Parc (Battersea) Ltd:*® ‘Unjust enrichment ranks next to contract and tort
as part of the law of obligations [as] an independent source of rights and
obligations.

III. Demarcation disputes

If the position of unjustified enrichment as an autonomous area of the
law of obligations is now secure, what exactly is the extent of that area?
The issue is one of demarcating the area as against other areas of the law
of obligations, as well as against property law.?’ Two main questions seem
to arise: first, which issues properly fall within each of these areas of the
law, it being understood that at least in some systems there is no barrier
to concurrent claims based on different principles of law;?® secondly, the
significance of the measure of recovery.

On the second question, the position seems to be this: what remedies
based on unjustified enrichment have in common is that they seek recov-
ery from the defendant of the amount by which he has been enriched,
rather than the amount which the claimant may have lost. The converse
does not necessarily follow. That is, it does not follow that any remedy

24 See, esp., the work of J. Gordley, e.g. ‘The Purpose of Awarding Restitutionary
Damages’, (2000) 1 Theoretical Inquiries in Law 39, 40; also his ‘The Principle against
Unjustified Enrichment’, in: H. Schack (ed.), Geddchtnisschrift fiir Alexander Liideritz
(2000), 213, 215 ff.

25 [1978] AC 95 at 104. 26 [1999] AC 221 at 227.

27 For valuable comments on this, see the essays collected in Acta Juridica 1997, also
published as D. Visser (ed.), The Limits of the Law of Obligations (1997).

28 For example, in English law concurrent claims in contract and tort: Henderson v.
Merrett Syndicates [1995] 2 AC 145; for Germany, see Max Vollkommer in: Othmar
Jauernig (ed.), Biirgerliches Gesetzbuch (9th edn, 1999), § 241, nn. 14 ff.
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whose measure is the quantum of the defendants enrichment must be
based on unjustified enrichment. There are some (probably exceptional)
cases in other areas of the law where the measure of the claim is the
defendant’s enrichment.

1. Contract

English law traditionally contains remedies given for unjustified enrich-
ment to parties in contractual relationships by requiring that, for any
such remedy to be available, the contract must be at an end.?® Where
a party to a contract fails to perform his obligations as required, the in-
jured party’s remedy is generally a contractual one: so a breach of contract
will generally be redressed by damages assessed according to the partic-
ular contract. In short, breach of contract is a wrong, and one that is
redressed outside the law of unjustified enrichment. The same will apply
also to cases where a person has been wrongfully induced to enter into
a contract or to do so on unfair terms: these are matters which will be
addressed where appropriate by setting the contract aside or by rendering
certain of its terms unenforceable. Likewise, where a contract has failed or
been frustrated, the consequences are matters best resolved by reference
to the contract.3® In general it makes good sense to say that, where parties
have entered into a contract that distributes the risks of various events
between them, it is just to them to apply the contractual allocation, and
that it would be wrong to reallocate the risks on the basis of the law of
unjustified enrichment. That is why it makes sense to speak of the remedy
in unjustified enrichment as being in this context subsidiary.3!

The measure of damages is itself a question of contract. Usually the
remedy will be the amount of compensation which would put the party
wronged by a breach in the position as if the breach had not occurred.
Sometimes other measures of damages may be suggested. To ask whether
a contracting party should be entitled against a contract breaker to an
award of money representing the contract breaker’s gain is still to ask a
question about the proper scope of the law on damages for breach of con-
tract, even though some would describe this as ‘restitutionary damages’.
At the time of the conference, Attorney-General v. Blake was under appeal

29 See, e.g., Virgo, below, 109.

30 Recoverability of any transfers or deposits may involve the law of unjustified
enrichment: see, e.g., Dies v. British and International Mining and Finance Corporation Ltd
[1939] 1 KB 724; Zemhunt (Holdings) Ltd v. Control Securities plc 1992 SLT 151.

31 See Smith, below, 599 ff.
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to the House of Lords. Since the papers were submitted for publication,
judgment has been given.3? The case concerned publication of a volume
of memoirs by the former British secret service agent and Russian double-
agent George Blake, in which he breached his undertaking to the Crown
not to divulge any official information gained by him as a result of his em-
ployment, either during it or afterwards. The Court was concerned with
the Crown’ right to royalties due to be paid to Blake. The Crown had
suffered no financial loss, so the question was whether it could seek to
deprive Blake of his enrichment. The House of Lords disapproved the Court
of Appeal’s attempt to identify general situations in which restitutionary
damages might be available.?® ‘Exceptions to the general principle that
there is no remedy for disgorgement of profits against a contract breaker
are best hammered out on the anvil of concrete cases.’** On the rather
special facts of Blake, a majority of the House recognised the Crown’ right
to restitutionary damages, although Lord Nicholls preferred to describe it
as an ‘account of profits’. (The description of the remedy indicates that
much significance was attached by the majority to the fact that the under-
taking given by Blake was akin to a fiduciary obligation, breach of which
is conventionally recognised as being capable of resulting in an account
for profits.) Lord Hobhouse, who dissented, rejected the Crown’ entitle-
ment to restitutionary damages. He accepted that Blake had made a gain
but held that this was not at the expense of the Crown or by making
use of any property or commercial interest of the Crown either in law or
equity. These seem to be considerations arising under the law of unjusti-
fied enrichment: conventionally, they would provide grounds for seeking
a remedy within that area of the law. But it may be doubtful whether
they strictly arise where the question before the court is the measure of
damages for breach of contract.

32 2000] 4 All ER 385. The speeches of Lords Nicholls (at 390) and Steyn (at 403) both
refer to the paper in the present volume by O’Sullivan, then unpublished. (It is the
same paper that is referred to by Lord Goff in Panatown Ltd v. Alfred McAlpine
Construction Ltd [2000] 4 All ER 97 at 124.)

33 Cf. the criticisms made by O’Sullivan, below, 340 ff., 343 ff.

34 At 403 per Lord Steyn. German law does recognise a remedy for the disgorgement of
gains in certain cases of breach of contract (§ 281 BGB) but it is now increasingly
debated whether the rule might have to be extended. See, on the one hand, Johannes
Kondgen, ‘Immaterialschadensersatz, Gewinnabschopfung oder Privatstrafen als
Sanktion fiir Vertragsbruch? Eine rechtsvergleichende Analyse’, (1992) 56 RabelZ 696;
on the other hand Raimund Bollenberger, Das stellvertretende Commodum: Die
Ersatzherausgabe im dsterreichischen und deutschen Schuldrecht unter Beriicksichtigung weiterer
Rechtsordnungen (1999).
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This is not, however, the only demarcation problem between contract
and unjustified enrichment. German law, for instance, has long been
troubled by the question to which of these fields the rules relating to
restitution after termination of contract (§§ 346 ff. BGB) systematically be-
long. The Convention on the International Sale of Goods (Articles 81 ff.)
and the Principles of European Contract Law (Articles 9:305 ff.), too, con-
tain restitution rules, which do not, formally, belong to the law of unjus-
tified enrichment.

2. Delict or tort

Where a person infringes another’s right, for example by encroaching on
his land or infringing her intellectual property rights, the question arises
how the remedies arising are to be categorised. In German law this de-
pends on whether the use of the other’s property is wrongful (that is,
negligent or intentional) or not. If it is, then there may be liability in
delict.®® If it is not, there is no liability in damages, but there may still be
liability as a matter of the law of unjustified enrichment.3® This helpfully
focuses the question that, depending on the facts of the particular case,
there may be two different principles at work. Where the defendant can
be shown to have committed a wrong, there may be liability in damages
for the wrong (the damages to be assessed according to the rules of delict
or tort). Quite separate from this is the bare fact that the defendant has
used or enjoyed property which is, or ought properly to be, the claimant’.
That in itself need not involve any wrong: the liability turns purely on the
objective fact of having benefited from something to which the claimant
was entitled. As Lord Hobhouse said in Attorney-General v. Blake in a some-
what different context, the claimant ‘gets the money because it was his
property or he was in some other way entitled to it’.3”

Take, for example, the case of mistaken improvement of another’s land.
Here it is clear that liability can be justified in enrichment terms only
so far as the improvement can be described as an enrichment. But it
is equally clear, at least from the American cases, that sometimes the
liability may exceed the quantum of the enrichment. To the extent that
it does, some principle other than the reversal of unjustified enrichment
must be at work.3® So Andrew Kull suggests that the additional liability
must be based on fault. It is a damages claim not an enrichment claim.

35 ¢ 823(1); § 687(2) BGB. In addition, there may be a gain-based remedy, i.e. the
Eingriffskondiktion. The plaintiff may avail himself of either remedy.

36 Under the Eingriffskondiktion: §§ 812(1), 816, 951 BGB.

37 At 409. 38 See Kull, below, 380 ff.
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It is important to note, too, that the measure of the enrichment claim
itself reflects considerations of policy: the defendant might, for example,
be made liable for the market value of his use or enjoyment of the plain-
tiff’s thing; or he might be deprived of all profits that he made from it.
The second would embody a policy of deterrence, since it would have the
consequence that no defendant could ever derive any benefit from using
the claimant’s property. The first, on the other hand, would not necessar-
ily deter, since it would not necessarily deprive the defendant of all gain
derived from the claimant’s property.>®

3. Property

Apart from cases based on use or enjoyment of another’s property, the
question of a remedy based on unjustified enrichment is particularly im-
portant if property has passed to the recipient. It is clear that if property
has remained throughout with the transferor, the transferor’s main rem-
edy is in civilian terms a proprietary one. So, for example, the reason that
only a claim in unjustified enrichment may arise in the case of failure of
consideration is that the failure of consideration generally will not pre-
vent title in the money or goods transferred passing to the recipient, so
excluding the transferor’s proprietary claim.

In civilian systems the question which remedies are available to the
transferor will depend (among other things) on whether the particular le-
gal system takes an abstract or causal approach to transfer of ownership:
clearly, if property has passed there is room for an enrichment-based rem-
edy; if it has not, there may be both a proprietary and an enrichment-based
remedy.*! In English law there has been some dispute about whether the
owner’s property-based action is properly to be treated as an instance of
the reversal of unjustified enrichment. On one view it is not obvious that
vindication of property rights really has anything at all to do with revers-
ing unjustified enrichment; and, if this is entirely a matter of the law
of property, there is no reason why the claimant should be required to
prove in the ordinary way that the defendant was unjustly enriched at his
expense.*2 From a civilian perspective, matters are complicated by the ab-
sence from English law of a rei vindicatio and by the recognition by English
law of equitable as well as legal titles in property. None the less, the fun-
damental issue is quite recognisable: can the claimant establish that he

39 See Dagan, below, 351; cf. also Gordley, ‘Purpose’.  “% See Virgo, below 108.
41 Cf. Gretton, below, 573. 42 For recent discussion, Virgo, Principles, 592 ff.
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has a proprietary interest (whether legal or equitable) in the defendant’
property? It is to answering that question that the rules on ‘tracing’ are
directed. Tracing ‘is the process by which the plaintiff traces what has
happened to his property, identifies the persons who have handled or
received it, and justifies his claim that the money which they handled
or received (and, if necessary, which they still retain) can properly be re-
garded as representing his property’.#> Once money or other property has
been traced, the question will arise what the claimant’s proper remedy is
(if any). The rules of tracing are necessarily more complex than those of
rei vindicatio, since they are concerned not just to identify the claimant’s
original property but the property which now represents the value of his
original property. With these very significant differences, however, it re-
mains the case that the aim - of establishing that the claimant has a
proprietary interest in the defendant’s property - is as comprehensible in
civilian as in common-law terms.

IV. Circumstances for reversing enrichment

1. Cases involving enrichment by transfer

The great divide between the civilian and common-law approaches to en-
richment by transfer is, as indicated earlier, between the traditional civil-
ian approach, which focuses on the single question whether there is or is
not a legal ground for retention of a transfer or performance; and the ap-
proach more recently developed in English law that requires the claimant
to point to a particular ‘unjust factor’ or ground for restitution to support
his or her claim.

The explanatory force of the ‘unjust factors’ approach has been placed
under some pressure by a number of decisions in the English courts. Here
it is enough to glance only at recent events in the long-running interest-
rate swaps litigation. Since the decision of the House of Lords in Hazell v.
Hammersmith and Fulham London Borough Council** that interest-rate swaps
contracts were ultra vires local authorities, in the ensuing flurry of litiga-
tion between banks and local authorities fundamental issues of the law
of unjustified enrichment in the United Kingdom have been addressed.

Had these cases arisen in German law, for example, the question would
have been formulated as: is the underlying contract valid or void? The
conclusion, if the contract were void, would be that there was no ground

43 Boscawen v. Bajwa [1996] 1 WLR 328, 334 per Millett IJ. %4 [1992] 2 AC 1.
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for the recipient of transfers made under the contract to retain them.
Although in certain cases judges in the English courts have made refer-
ence to ‘no consideration’ or ‘absence of consideration’,*> concepts which
seem closely to resemble lack of a legal ground for retention, in general
the emphasis has been placed on the claimant’s having to demonstrate a
ground for recovering the transfer. So long as a mistake of law was not a
good ground for recovery, claimants were forced to analyse their claims
in some other way, notably by pleading that there had been a failure of
consideration. This approach is no longer necessary now that recovery of
payments made under mistake of law is possible.*® But that development
in the law has created tensions in the emerging analytical framework of
the English law of unjustified enrichment. The reason is simple enough:
when a person makes a payment in a subjective belief as to the law which
is at the time correct although, owing to the declaratory theory of ad-
judication, it has since turned out to be mistaken, to describe this as a
‘mistake’ is to use that word in a most unusual sense.*’ It would seem
more straightforward just to say that there is no legal reason for the re-
cipient to retain the payment. Following this decision, it is at least possible
that even in English law the emphasis may shift away from the mind of
the person making the payment towards the objective question whether
the obligation he sought to discharge was valid. If so, this might be ‘the
beginning of the end of the system of unjust factors’

This leads on to a more general consideration of the role of legal reasons
for retaining transfers. That question can be focused more sharply by some
examples.

(a) Failure of consideration

Suppose payments are made under a contract to a person who has
promised to do something in return but does not do so. So long as the con-
tract remains in force, it governs relations between the parties to it. But if
it is once set aside, questions under the law of unjustified enrichment will
arise. Once again (to take German law as an example), if the contract is
set aside there is no ground for retention of the payment, which must
therefore be recoverable in unjustified enrichment. As a matter of English

45 Westdeutsche Landesbank Girozentrale v. Islington London Borough Council [1994] 4 All ER
890 at 930 per Hobhouse J; Guinness Mahon & Co. Ltd v. Kensington and Chelsea Royal
London Borough Council [1999] QB 215.

46 Kleinwort Benson Ltd v. Lincoln County Council [1999] 2 AC 349.

47 See Meier, below, 74. 48 See Krebs, below, 76.
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law, however, the mere setting aside of the contract does not entitle the
claimant to recover: it remains necessary for him to provide a reason why
he should do so. Here the unjust factor on which the claimant will rely is
‘failure of consideration’. The orthodoxy is that the failure must be total.
There is reason to think that the general insistence of English law on total
failure of consideration rests on borrowing from the civilian scheme of
things, in particular on the translation of causa as ‘consideration’.*® In the
Roman and civilian tradition the conception is that a payment is made in
order to discharge an obligation (solvendi causa):>° it therefore follows that
if there is no obligation, there is no cause for the payment.

The requirement that, to be relevant, a failure of consideration must be
total is capable of working injustice. The English courts have, therefore, in
appropriate cases been willing to categorise consideration as a collateral
benefit, or to apportion it between different parts of a contract, so as to
be able to conclude that the consideration had in fact wholly failed and
maintain the integrity of the doctrine while reaching more satisfactory
results.5!

It is now widely accepted that, in order to avoid some of the analytical
artificialities consequent upon an insistence on total failure of considera-
tion, it would make good sense to recognise partial failure of consideration
as a ground for recovery.>? The consequence would be that, whenever a
person transfers a benefit to a defendant in the expectation of receiving
something in return and that expectation is not fully satisfied, he could
make a claim for restitution, subject to making counter-restitution to the
claimant.>® This development would result in a law more similar to the
civilian approach: if the claimant has not received all that he bargained
for, and the contract has been discharged, there is no ground for the
defendant to retain what he received.

(b) Mistake

In the law of unjustified enrichment the focus is usually on mistakes
about legal liability. But there are other kinds of mistakes, and if all
that is considered is whether the motives of the person making payment
are mistaken, it is clear that the recipient of any payment or service is
highly insecure in his receipts. In order to keep the notion of mistake
within reasonable bounds, it is therefore necessary to evolve criteria that
determine whether a mistake is relevant for the purposes of unjustified

49 See Evans Jones and Kruse, below, 131 ff.

50 R. Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition
(1990), 748 ff.

51 See Virgo, below, 112 ff. 52 See Virgo, below, 116 ff. 33 See Virgo, below, 118.
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enrichment or not.>* But the elaboration of such criteria necessarily has
regard to matters other than the subjective intention of the person mak-
ing payment. This is clear, for example, from the fact that in English law
the mistaken payment of a debt which actually exists does not ground
a claim for restitution. As Sonja Meier argues,’ this appears to suggest
that English law already has regard to the objective facts underlying the
mistake, in particular whether there is a legal ground for retention of the
payment or not.

(c) Fraud and duress

The traditional view has been that civilian systems treat fraud and duress
only as reasons why a contract underlying a transfer is invalid and why it
therefore cannot represent a ground (or causa) for retaining the property
transferred. This, however, appears to be less than the whole truth.

To approach the question in German law: the first question will be
whether there is a remedy for recovery on the basis of a transfer
(Leistung) to the recipient or on the ground of an interference (Eingriff)
with his property. Unless the property was actually seized or taken, it will
be difficult to say that there is an Eingriff. For that reason, in the case of
fraud, it makes more sense to say that the transfer to the recipient was
intentional, although the intention was, of course, vitiated by the fact of
the recipient’s fraud. The fraud serves as the reason why the underlying
transaction or contract can be set aside, with the consequence that there
is no legal ground for the retention of the property, and it must be made
over to the claimant.

In the case of duress there is scope for a much more sophisticated
inquiry about whether the transferor actually had an intention to transfer
or not. One possible approach is at any rate to follow the Roman jurist
Paul: coactus volui, he explained, of a legal act done under duress: there
is an intention even if it is one which is compelled.’® On that analysis,
duress falls to be analysed in the same way as fraud.

The approach of the common law is different. The difficulty is that, it
being taken for granted that the contract can be set aside on grounds of
duress or fraud, it is still necessary to identify on what unjust factor the
transferor should rely in order to claim recovery. There are various pos-
sibilities, notably failure of consideration (the transferor did not receive
the counterperformance for which he bargained) or mistake or ignorance.

54 See Meier, below, 46 ff. 5% Below, 53-4.
56 D. 4, 2, 21, 5, Paul 11 ad edictum. For discussion of other possible views, see Du Plessis,
below, 196 ff.
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This may suggest that a preferable analysis would be simply to say that,
the contract having been set aside, there is no ground for retention of the
property.

None the less, such an analysis may itself face difficulty in certain
situations.’” Suppose in German law that a payment which is actually
due is handed over to the recipient but only under compulsion. If the
payment is due, then regardless of the way in which it was induced, there
appears to be no ground for recovery: there is still a legal ground for
retention. So the question arises whether it may be appropriate to recog-
nise circumstances for granting a remedy where the method employed
is objectionable even though it is not possible to say that the transfer is
undue or that the property is held without legal ground. The main point,
however, is that this example suggests that analysis purely in terms of
legal grounds may not be exhaustive of all the problems that may arise.

It would in any event be misleading to say that (for example) German
law has no regard to things other than the presence or absence of a legal
ground. In particular, the measure of recovery and the defences available
are affected by other factors.>® So, for instance, the broad ground for re-
covery where the defendant has no legal ground for retention is qualified
(i) so that there is a defence if the claimant knew that the transfer was
not due and (ii) so that that defence is unavailable in the event of duress.
Conversely, the defendant’s entitlement to plead the defence of change of
position is excluded in the event that he is in bad faith.

What these examples appear to suggest is that, at least in the case of
mistakes of law, the ‘unjust factor’ approach faces some difficulty. On
the other hand, the general principle that there should be no retention
without a legal ground is workable, provided due account is taken, so far
as the question of making defences available is concerned, of factors such
as the state of mind of the parties.

2. Three-party situations

The description of third-party enrichment as ‘the most notoriously diffi-
cult of all enrichment constellations’> has clearly struck a chord with
those wrestling with that issue, since it is often quoted. The difficulties
arise both in identifying who is enriched at whose expense, and also in
trying to ensure that remedies based in unjustified enrichment do not
subvert contractual provisions made between the various parties.

57 See Du Plessis, below, 213 ff. 58 See Chen-Wishart, below, 192.
59 The phrase is from Zimmermann, Law of Obligations, 874.
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(a) Payment of another’s debt

German law provides a useful analysis of the question. If a person pays
a debt someone else owes, without the debtor’s instructions and without
intending to act as his negotiorum gestor, it is clear that he has no recourse
against the debtor in mandate or negotiorum gestio.®® Nor, however, does
he have an intention of transferring anything to the debtor. Nor indeed
is there an encroachment on the debtor’s property. Accordingly there can
be no condictio based on either a Leistung or an Eingriff. This is why the
law recognises a special category of condictio (Riickgriffskondiktion) by which
the person paying can have recourse against the debtor for releasing him
from his obligation to the third party.

The first question will be whether the debtor’s debt to his creditor was
discharged by the payment made to the creditor by the third party.®! If it
was not, then the creditor will be enriched: he has not only the payment
made by the third party but also retains his right of action against the
debtor. Here the third party, who made the payment in order to discharge
the debtors debt, is likely to have a right of action against the creditor
based (on the English approach) on failure of consideration or (elsewhere)
on the argument that the creditor has no cause to retain the payment.?

If the debt was discharged, the question arises what remedy the third
party has against the debtor. In English law, the original debt will be dis-
charged only if the third party acts on behalf of the debtor and with the
intention of discharging him; it is less clear whether he needs actual au-
thority from the debtor. It will be for the third party to plead an ‘unjust
factor’ to support his claim against the debtor. In French law the third
party will be subrogated to the creditor’s claims, but only if he acted on be-
half of the debtor or had an interest in the transaction. Otherwise, he will
have to make out an independent right of recourse against the debtor.%®

Here a similar policy can be detected in various legal systems, that of
attempting to ensure that the debtor is not prejudiced by the substitu-
tion of a new third-party creditor for his original creditor. So the appear-
ance of the third party ought not to affect the defences available to the
debtor against the original creditor. English law achieves this by taking a
restrictive approach to the circumstances in which the third party can dis-
charge the debt. French law protects the debtor’s interests by subrogating
the third party to the creditor’s claim, so preserving the debtor’s original

60 §§ 670, 683 BGB.

61 This is the position in German law (unless the debtor has to perform in person):
§ 267(1) BGB.

62 See MacQueen, below, 469 ff.  ©3 See Whittaker, below, 439 ff.
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defences. German law maintains that counterrights or defences by the
debtor against the creditor may reduce or even wipe out any enrichment
received by the former as a result of the third party’s performance.

(b) Other cases

The same notions are to be found in the broader areas of what may be
called ‘three-party’ or ‘indirect’ enrichment. Here German law employs
the so-called Canaris principles:®* the parties must retain their defences
against one another; each must be protected against defences arising from
the relationship between the other two parties; and each party must bear
the risk of insolvency of the party with whom he dealt.®® Similarly, English
law insists that there can be no claims for indirect enrichment if these
involve ‘leapfrogging’ the claimant’s contractual counterparty.?® This en-
sures that the risk of his insolvency or dishonesty rests on the person who
contracted with him.

These policies seem to explain the broad agreement®” between the sys-
tems examined in this volume about cases in which it is not possible to
sue a third party for enrichment. So, for example, if an employer in a con-
struction contract is enriched by the work done by the sub-contractor, the
sub-contractor has no claim in enrichment but must proceed in contract
against the contractor; or if the insurance company which is supposed to
pay the garage for repairs to a car fails to pay, the garage cannot sue the
owner of the car.

What is harder to explain is the underlying principles and their limits.
Here Daniel Visser is surely right to emphasise that the search for a single
right answer is likely to be fruitless, and that to focus on a single approach
to these complex situations (for instance, the Leistung of German law)
may lead to excessive analytical complexity.°® Instead, he proposes that in
addition to asking the standard questions (is the defendant enriched? is
the enrichment unjustified? is it at the claimant’s expense?), the relevant
policy factors have to be identified and applied to the facts of each case.
These include the existence of a contractual relationship; who should bear
the risks of contracting; avoiding double claims; maintaining contractual
defences; security of receipts; and subsidiarity.

64 See chap. 19, below.

65 See, e.g., R. Zimmermann and J. du Plessis, ‘Basic Features of the German Law of
Unjustified Enrichment’, [1994] Restitution LR 14, 31-6.

66 See Birks, below, 502 ff., 512 ff.

67 As well as general disquiet about the Boudier decision (Req. 15 June 1892, DP
1892.1.596, note Labbe, S 1893.1.281).

68 See Visser, below, 530 ff.
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As an example take the facts of Barclays Bank Ltd v. W. ]. Simms Son and
Cooke (Southern) Ltd:%° there the bank’s customer drew a cheque on the bank
in favour of a building company. Owing to the receivership of the com-
pany the customer then stopped the cheque. But the bank paid anyway, by
mistake. The German approach to this kind of question is to identify the
payment by cheque as involving the (intended) discharge of two different
debtor—creditor relationships (the bank and its customer; the customer
and his creditor) and then to ask which of these relationships is vitiated.
The purpose of doing so is to identify where the enrichment lies, by iden-
tifying where there is a lack of cause for retention of the sum received.
That would seem to suggest that, if there is no doubt that the customer
owes the building company, the problem is one between the bank and its
customer.

So far as the actual decision in this case is concerned, a curiosity is that
the judge did not mention enrichment at all but was concerned purely
to identify that the payment was made by the bank under a mistake
(an ‘unjust factor’). However, it is far from clear that the recipient (the
building contractor) was in fact enriched, rather than merely receiving
payment for work already done.”® It is true, of course, that if the payment
did not discharge the customer’ debt (since it was not authorised by him),
then the building company would both have been paid and retain its claim
against its creditor (the bank’s customer). To that extent one can detect
an enrichment. But there remains an oddity in the result if the payee of
the cheque had given value and was in good faith. It may be thought that
a preferable result would be to subrogate the bank to whatever claims its
mistaken payment has discharged.”

3. Cases where is no transfer

All the cases mentioned so far in this section have been cases where there
is a transfer, directly or indirectly, to the defendant. The basis of claims for
use or enjoyment of another’s property was discussed in section III. There
remains the question of mistaken improvements to another’s property.
This is the classic case of enrichment without a transfer by claimant to
defendant. The point was noted by the Roman jurist Julian:”? according
to Roman law, anything built on land belongs by the doctrine of accessio

9 [1980] 1 QB 677. Cf. also Govender v. The Standard Bank of South Africa Ltd 1984 (4) SA
392 (C).

70 Kull, ‘Rationalizing Restitution’, (1995) 83 California LR 1191, 1229 ff.

71 Ibid., citing Uniform Commercial Code §§ 3-418 and 4-407. Such claims might include
any asserted by either party under the contract in issue.

72 D. 12, 6, 33, Julian 39 digesta.
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to the owner of the land. Someone who mistakenly builds on another’
land automatically loses ownership of the building materials as they
accede to the land. But there is no transfer (Leistung) from one party to the
other.

The particular enrichment-based remedy must be shaped according to
the way in which the improvement has come about, whether by enhancing
the value of the land; by discharging a liability associated with the land
that would properly fall on the landowner; or by anticipating expenditure
which would otherwise have to be borne by the landowner.” The difficult
case is the first, simply because the enhancement of the value of the land
may well be inseparable from it.

Improvements cases raise fundamental questions about what amounts
to enrichment. This is so in more than one sense. (i) The true landowner
may not want the building at all but regard it as an obstruction on his
land. Is he enriched?” (ii) The cost of building may well exceed the value
of what is built: what is the measure of the enrichment? (iii) The true
landowner may not be able to pay the amount of any enrichment that
he is found to derive from the building. Does this affect the remedies
available?

It may be that it is largely because of concern about this last point that
English law in principle rejects the claim of the mistaken improver. But
civilian systems do not, and neither do the laws of United States jurisdic-
tions. What emerges from looking at those systems is that, while a claim
in principle is recognised, there is intricacy in structuring the remedies
and their proper extent so as to arrive at equitable results. For instance,
in German law (and probably also in Scots law) a good deal turns on the
nature of the improvement: compensation can be claimed for expendi-
ture which was either necessary or increased the value of the property,
provided it was made in good faith, but not for other purely voluntary
or ‘voluptuary’ expenditure.””> From the perspective of the remedy to be
granted, the United States cases illustrate great flexibility on the part of
the courts. Consideration of all the circumstances may lead the courts
to resolve the question by the grant of a lien; partition of the land; ex-
change; forced payment for the added value; or tender to the improver at
the unimproved value.”®

73 See Wolffe, below, 411 ff.

74 A question nowadays sometimes mysteriously described as ‘subjective devaluation’.

75 D. Verse, ‘Improvements and Enrichment: A Comparative Analysis’, [1998] Restitution
LR 85; Wolffe, below, 425-6.

76 See Kull, below, 375 ff.
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So far as the measure of the claim is concerned, the following princi-
ples can be identified, at least in the United States: (i) the liability of the
innocent recipient must not leave him worse off; (ii) nor may it exceed
the cost to the claimant of providing the improvements; (iii) the cost of
providing the benefit so far as it exceeds the value to the recipient rests on
the claimant, unless reallocated on the basis of fault; (iv) a defendant who
takes the benefit owing to conscious wrongdoing will be liable to disgorge
the whole benefit, without limitation to the claimant’s cost.”” Application
of these principles serves to protect the improver in the degree appropriate
to his state of mind.

V. Defences

It is obvious that the adequacy of each system depends on its working as
a whole. The very broad ground for recovery of transfers in German law
is workable in practice not just because of recognition of the particular
cases in which the broad ground for recovery applies but also because de-
fences to enrichment claims have been elaborated. Conversely, in English
law at least until recently the need for elaboration of defences was more
limited, owing to the fact that the claimant had in any event to bear the
burden of proving a ground for restitution.

It is clear that different systems may reach the same result, even if they
arrive there by different routes.”® For instance, in English law a claimant
can recover on the ground of mistake, but if there was no mistake he
will not succeed. In German law, on the other hand, while a mistaken
payment is in principle recoverable, if there was no mistake on the part
of the claimant then the defendant has a defence.”

1. Change of position

Where a defendant has been enriched, he may still be able to plead the
defence of change of position. The effect of the defence is to reduce the
quantum of enrichment recoverable by the claimant from the amount
originally received to the amount still retained. Clearly, it is crucial to
identify what conduct on the part of the defendant counts as a relevant
change of position. For example, it is plain that if the defendant has paid
his electricity bill out of the enrichment received, he has not relevantly
changed his position, since he would have had to pay the bill anyway.
What is needed therefore is to establish a causal connection between

77 See Kull, below, 371-2; cf. above, section III. 2.
78 See esp. Dannemann, below, 311-12.  7° § 814 BGB.
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the enriching event and losses sustained by the defendant,®® such as, for
example, sums that he would not otherwise have expended and which he
cannot now recover.

By contrast with pleas of estoppel or personal bar (which might bar a
claimant’s recovery where he had knowingly allowed the defendant to rely
on receipt of the payment or performance), this defence does not depend
on the claimant’s knowledge of or acquiescence in the conduct relied upon
by the defendant. It is therefore particularly important to confine the
defence within appropriate bounds. Partly this is a matter of identifying
whether the basis of the claim is truly unjustified enrichment or some-
thing else.?! The reason for doing so is that, where the claimant seeks to
recover from the defendant solely on the basis that the defendant has been
enriched out of his (the claimant’s) resources, it makes sense to ask what
the extent of the defendant’s actual enrichment is.8? This is why, for exam-
ple, it is possible to object to the availability of the defence of change of
position when the situation is one of ‘unwinding’ a mutual contract, for
instance on grounds of invalidity.3 In such a case it may reasonably be
maintained that the aim should be to restore the status quo before the
void contract was entered into: in short, restitutio in integrum. This aim
is frustrated by allowing one of the parties to plead what are for these
purposes extraneous reasons why he is no longer or not so extensively
enriched.

Apart from this, even in a situation which is purely one of unjustified
enrichment and therefore open to the application of this defence, there
may be situations where it is not appropriate on policy grounds to ad-
mit the defence. Where there is a loss, it is obvious after all that one
of the parties must bear it, and change of position is simply a means
for the defendant to transfer some of the loss on to the claimant. So,
where the purpose of a legal rule such as undue influence is to protect
a person or class of persons, to allow the defendant to claim change of
position would be to transfer the loss to the claimant who is meant to be
protected.®* The defence should therefore in such cases be unavailable.

2. Illegality

In both the common law and civil law the illegality of the claimant’s
own conduct can defeat his claim. There appears to be no real difference

80 R. Nolan, ‘Change of Position’, in: P. Birks (ed.), Laundering and Tracing (1995), 135,
145 ff.

81 See Gordley, below, 229 ff. 82 See Gordley, below, 239 ff.

83 See Hellwege, below, 284. 8 See Chen-Wishart, below, 170-1.
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between the positions adopted here by the different systems. Perhaps this
is because this defence does not depend on how the grounds for claims
in unjustified enrichment are structured.®® To keep the defence within
reasonable bounds it is important to be clear about the policies it is
intended to serve. The principal consideration is what is prohibited by
the norm which constitutes the illegality. In order to further rather than
frustrate the purposes of the prohibitory norm, the courts must deny a
claim for the value of services (quantum meruit) that are rendered illegal
by the norm in question. But the same reasoning does not apply to perfor-
mances which can be returned: indeed in some cases the very best way of
achieving the purpose of the norm will be to allow a claim for return of
the performance; this might be so, for example, if denying recovery would
have the same effect as validating a bargain which the norm had declared
illegal. In general, therefore, it appears that the right approach will be to
ask whether allowing or refusing relief in unjustified enrichment would
create, maintain or prevent the situation which the prohibitory norm
seeks to avoid.’¢ Similarly, where it is a question of asserting claims to
property rights, the question will be whether the claimant needs to rely
on illegal conduct or found on it in the evidential basis of his case; if
not, illegality should not prevent an assertion of these rights.” Subsidiary
matters of policy may arise if no clear answer emerges from considering
this principal issue.

VI. Classification

Clear thought and principled development of the law, as well as the eradi-
cation of inconsistencies, are much assisted if clarity about the underlying
structure of the law can be attained.3® Recently Lord Steyn began a speech,
‘liln law classification is important. Asking the right questions in the right
order reduces the risk of wrong decisions.’®

To illustrate the importance of clear classification, one can hardly do
better than resort to the categorisation of animals identified by Jorge Luis
Borges in ‘a certain Chinese encyclopaedia’. There ‘animals are divided
into (a) belonging to the Emperor, (b) embalmed, (c) tame, (d) sucking pigs,
(e) sirens, (f) fabulous, (g) stray dogs, (h) included in the present classifi-
cation, (i) frenzied, (j) innumerable, (k) drawn with a very fine camelhair

85 See Dannemann, below, 310. 3¢ See Dannemann, below, 319 ff.

87 See Swadling, below, 292 ff. (The approaches taken in law and in equity are
somewhat different.)

88 See McKendrick, below, 632 ff. 8 Attorney-General v. Blake [2000] 4 All ER 385 at 402.
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brush, (1) et cetera, (m) having just broken the water pitcher, (n) that from
a long way off look like flies’®® Some of these categories are obscure
(), (§), (n)); some are alarming in their affront to logic ((h), (1)). But what
is perhaps most disturbing about this taxonomy is its sheer disregard for
the use of a single classifying factor. The result is that the same animal
can fall into several parts of the taxonomy at the same time. What about
the law of unjustified enrichment in various legal systems?

1. Scotland

At the risk of only modest exaggeration one might say that the structure
of the law of unjustified enrichment in Scotland has until recently been
as illuminating as Borges’s taxonomy. Traditionally Scots law has used
both the terminology of the Roman condictiones and its own classification
in terms of repetition, restitution and recompense. These two systems of
classification overlapped, condictio terminology being used to describe the
different kinds of remedy for recovery of money (‘repetition’) or other
property (‘restitution’). But a more coherent structure is now emerging.!
It has become clear that the various Roman condictiones are not to be
viewed as causes of action related solely to recovery of sums of money or
other property.®? They are instead descriptive of the bases on which recov-
ery may be sought. The significance of this is that recovery of unjustified
enrichment in relation to services can be sought on exactly the same ba-
sis. For example, where services have been performed in circumstances
where the purpose or consideration for which they were performed has
failed, there should be a claim for the enrichment resulting. This would
traditionally be described as a claim in recompense, but the ground on
which it rests is precisely the same as that on which a sum of money or
other property can be recovered: in short, the condictio causa data causa non
secuta. In other words, it can now be recognised that claims for enrichment
by services lie in precisely the same circumstances as claims for enrich-
ment by transfers.”® It is true that they will raise different questions about
quantification, but that is a separate issue from asking on what grounds
recovery of enrichment should be available.

Prior to this common-law rationalisation it had been thought that the
only hope for system was legislation or codification. It remains to be seen
whether that will yet prove to be correct. A draft code is to hand if called

9 See M. Foucault, The Order of Things (English trans., 1970), xv.
91 Cf. Endnote in Wolffe, below, 427 ff.  °2 Shilliday v. Smith 1998 SC 725.
98 Cf. for English law Virgo, below, 122-3.
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upon.”* But not everyone agrees that, even if codification is necessary, the
draft indicates how it should be done.’® It is at any rate cause for great
satisfaction that the law has now been placed by the courts on a coherent
theoretical basis.

2. Germany

The theoretical structure of the law is well established. If there is a defi-
ciency in the system, it appears to lie in its extreme abstraction. German
scholars have themselves pointed out the great difficulty of establishing
what are or should be the factors that limit the operation of the single
general principle of recovery, absence of a legal ground.’® Certainly to ar-
rive at acceptable results using but a single concept involves acrobatics
both linguistic and intellectual. While the German analysis copes well
with two-party situations, it is perhaps no accident that it has strained
to deal with three-party situations within its traditional framework. As
Daniel Visser explains in this volume:

Not unlike the way in which linear mathematics can cope very adequately
with simple structures such as planets in a stable orbit around a star, but
non-linear chaos theory is necessary to explain the eddies that form in the
water flowing under a bridge, and in the same way that the former seeks
precise prediction while the latter attempts to describe the general pattern
or character of a system’s behaviour, two-party situations in law can often be
solved with direct, clear rules whereas the best we can do in three-party situa-
tions is mostly to lay down the general pattern along which a solution should
proceed.

Progress in such matters may well depend on jettisoning absolute dog-
matic precision in favour of more flexibility.

3. England

Recent developments in the courts have, as already noted, stretched the
existing explanatory structure of unjust factors supporting restitutionary
claims. There are indications here and there that English law recognises
as a ground for recovery of enrichment the fact that there is no reason for
it to be in the hands of the recipient. One of these is the case of recovery

94 See the ‘Draft Rules on Unjustified Enrichment’ prepared by Dr E. Clive and
originally published as an appendix to Scottish Law Commission Discussion Paper
no. 99, Judicial Abolition of the Error of Law Rule and its Aftermath (1996).

95 See Whitty, below, 693.

9 Konig, Ungerechifertigte Bereicherung; P. Schlechtriem, Schuldrecht: Besonderer Teil (Sth edn,
1998), 310.
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of payments made to satisfy ultra vires demands for payment of tax.®’
There the conventional ‘unjust factor’ analysis can rely on the subjective
point that the intention of the person paying is vitiated. But regardless of
questions of intention, in this instance it is absolutely certain that there
is no underlying obligation. That fact might be thought to have great
explanatory force.

Another case, already mentioned, is the need following upon Kleinwort
Benson Lid v. Lincoln County Council®® to describe as a ‘mistake’ a subjective
belief as to the law which is at the time of payment correct although has
since turned out to be mistaken.”® Again, it may be thought that the ab-
sence of a legal ground for retaining a payment in these circumstances has
significant explanatory force. From the Borgesian perspective with which
this section began, it may be that the real cause for analytical concern
is not that the taxonomy appears to be incomplete but that it fails to
recognise the critical category: absence of a legal ground.

VII. Convergence and divergence: the future

In the law of unjustified enrichment there are some fundamental dif-
ferences between civil-law and common-law systems. But that is not the
whole truth. For example, the treatment of mistaken improvements dif-
fers greatly as between English law on the one hand and civil-law systems
and the laws of United States jurisdictions on the other. It is evident from
this example that the difference is not founded on the divide between
civil and common law. It seems, rather, to rest on a different view of the
equities of protecting the recipient of the improvements.

Yet there is a certain amount of common ground. In common-law and
civil-law systems alike, the scope of defences recognised appears to be
broadly similar. Illegality is put to service in very much the same way.
Change of position, late to arrive in English law,!?° seems to be available
in essentially the same circumstances as in German law.

The operative policies of the law are also regularly the same. Although
different methods are employed - for instance, in cases of payment of
another’s debt English law takes a narrow view of when a third party
can discharge a debt, while French law subrogates the third party to
the creditor’s claim — the general aim appears to be the same: to avoid
prejudice to the debtor by substitution of a new creditor who would not,
97 Woolwich Equitable Building Society v. Inland Revenue Commissioners [1993] AC 70.

98 [1999] 2 AC 349. *° See Meier, below, 74-5.
100 Tipkin Gorman (a Firm) v. Karpnale Ltd [1991] 2 AC 548.
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without these restrictions, be subject to the same defences as the original
creditor. This - protection of what might in other legal contexts be called
the legitimate expectations of the debtor - is the general context in
which the various systems considered have regard to such things as that
the parties should retain their defences against one another; each must
be protected against defences arising from the relationship between the
other two parties; and each party must bear the risk of insolvency of
the party with whom he dealt. Similarly, English law insists that there
can be no claims for indirect enrichment if these involve ‘leapfrogging’
the claimant’s contractual counterparty. This ensures that the risk of his
insolvency or dishonesty rests on the person who contracted with him.
The same kinds of considerations explain why unjustified enrichment
always seems to raise the issue of subsidiarity.

It seems clear, therefore, that the substantial differences between the
civil- and common-law approaches to unjustified enrichment are in the
underlying structure of the subject. Even here the consequences of aboli-
tion in England (and Scotland) of the rule against recovery of payments
made under error of law, as well as occasional (though controversial) hints
of absence of consideration as a ground for recovery in English law may
suggest that the gulf is narrowing. Much less controversial has been the
progress of partial failure of consideration towards acceptance by legal
scholars and perhaps eventually by the courts. Recognition of this as a
ground for restitution would itself bring English law closer to the civilian
test of whether the purpose for which the payment was made had been
fulfilled. Yet in spite of these developments it can hardly be doubted at
present that the difference of approach is a fundamental one.

In their results, however, the two approaches often differ less. This is
confirmation of the fact that it is the whole picture of the law that matters,
not just the grounds for recovery but also the defences recognised and
the circumstances in which they are made available. For that reason it is
clear that a necessary concomitant of any rapprochement of English law
towards a general principle of recoverability of transfers retained without
a legal ground would be a fundamental reworking of the limits on that
principle, what might be described as ‘just factors’.!

What is clear is that the system of grounds for restitution or ‘unjust
factors’ in English law is in a state of development. Nothing could be less
surprising. Ever since Lord Macmillan pronounced that the categories of
negligence are never closed,'®> more and more legal categories have been

101 see Krebs, below, 88. 192 Donoghue v. Stevenson [1932] SC (HL) 31 at 70.
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discovered to be open. In the common law that is scarcely to be regarded
as a ground for criticism, let alone as a fatal flaw. Although it may be true
at a general level that there is a divergence of approach between codified
and uncodified systems of law, this does not explain why the structure of
the English law of unjustified enrichment is so different from that found
elsewhere. The piecemeal recognition in English law (at least by some
judges and jurists) of situations in which it seems analytically convincing
to focus on the absence of a legal ground is reminiscent of the rise of the
condictio sine causa in Roman law. Originally developed as a special condictio
to provide a remedy for cases not covered by the existing scheme of
condictiones, it ultimately came to be seen as a general remedy (condictio
sine causa generalis) and lack of a cause as the overarching principle which
justified recovering a payment or performance. Since history has a remark-
able tendency to repeat itself, it is tempting to speculate that we may yet
see this development again.
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PART II

Enrichment ‘without legal ground’ or unjust
factor approach






2 Unjust factors and legal grounds

Sonja Meier

One of the major differences between the English and Continental law of
unjust enrichment seems to be the justification for the claim in restitu-
tion. Whereas German law founds the claim on the lack of a legal ground
(Rechtsgrund), English claims in restitution are said to rest on a specific
‘unjust factor’, such as mistake, compulsion or failure of consideration.
This chapter concentrates on the role of unjust factors and legal grounds
in a specific area of unjust enrichment, namely where the claimant will-
ingly conferred a benefit — in particular, money - on the defendant. It
does not deal with cases of encroachment, payment of anothers debt,
improvement of another’s property or restitution for wrongs.

I. Restitution for mistake and the condictio indebiti

1. Liability mistake and condictio indebiti

The Roman unjustified enrichment claim that attracts the greatest inter-
est today is the condictio indebiti. It required that the claimant conferred a
benefit on the defendant in order to discharge a liability that, however, did
not exist. The action did not lie when the claimant knew that the liability
did not exist. Whether there was also a requirement that the claimant
had to be mistaken is disputed.! It may be that in classical law a mistake
by the claimant was presumed if he performed in terms of a non-existent
liability, and that the defendant had to rebut this presumption by show-
ing that the claimant knew that the liability did not exist. But at least in
post-classical law, the claimant, in order to avail himself of the condictio
indebiti, had to show that he mistakenly assumed the liability to exist.
I would like to thank Niall Whitty for commenting upon an earlier draft of this paper.

1 See R. Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition
(paperback edn, 1996), 849 ff.
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With this error requirement, there originated the long-lasting dispute as
to whether a mistake of law would be sufficient.

In this shape - performance in discharge of a liability that did not ex-
ist and the need for a mistake about the existence of the liability - the
condictio indebiti was taken over into the European ius commune. In some
countries, it can still be found in its original form; in others - among
them Germany - the condictio underwent changes. Whereas the first draft
of the German Civil Code still incorporated all the traditional condictiones,
among them the condictio indebiti, the second draft, which became the final
version, made a significant change in recognising a general enrichment
action in the shape of a condictio sine causa. Thus, we read in § 812(1), first
sentence, BGB: ‘A person who, either by way of transfer from another per-
son, or in any other manner, receives something without legal ground, is
bound to return what he has received.’ A special provision for the condictio
indebiti was thought to be unnecessary as it was held to be covered by
the general enrichment action: a person effecting a transfer in order to
discharge an obligation that does not exist effects such transfer without
legal ground. But what if the claimant knew that the liability did not
exist? § 814 BGB provides: ‘What has been given in order to discharge an
obligation cannot be recovered if the person performing knew that he
was not bound to effect that performance.’ Instead of a mistake require-
ment, the code introduced a defence of knowledge and thereby eventually
turned back to the position of classical Roman law.

In England, restitution for mistake was originally for recovery of money
paid in the mistaken assumption of a liability to pay - the so-called
‘liability mistake’.? In the classic case of Kelly v. Solari® directors of an in-
surance company had paid the insurance sum to the defendant although
the policy had lapsed by reason of non-payment of the premium. They
contended that they had, when paying, forgotten the lapse of the policy.
The court remitted the case to the jury in order to find out whether this
contention was true. Recovery had to be barred if the directors knew of
the lapse, or if they had paid without reference to the question of liability.
But if the directors had paid because they mistakenly assumed they were
liable to pay, recovery was to be allowed. Since then, recovery for liability
mistake (of fact) has always been an uncontroversial example of restitu-
tionary liability.

2 See P. Birks, An Introduction to the Law of Restitution (1985, revised edn 1989), 149 ff;; A.
Burrows, The Law of Restitution (1993), 95 ff.; Lord Goff of Chieveley and G. Jones,
The Law of Restitution (5th edn, 1998), 181 ff.

3 (1841) 9 M & W 54; 152 ER 24.
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The European condictio indebiti and the old English action to recover for
a liability mistake thus have two similarities: (i) the claimant performs in
order to discharge a liability that does not, however, exist; (ii) the claimant
does not know that there is no liability. Regarding the second point, there
are differences in detail. Modern German law works with a defence of
knowledge, while the European ius commune and English law required the
claimant positively to show a mistake. That mistake, in England, had to be
a mistake of fact. This requirement also fitted into the European tradition
where recovery for mistake of law had, for a long time, been excluded or
at least disputed. Thus one can say that the English action to recover for
a liability mistake, established in the nineteenth century, was an English
form of the condictio indebiti.*

2. Liability mistake and contractual mistake

In England, ‘liability mistakes’ leading to restitution have always been
distinguished from mistakes in the formation of a contract.’> The latter
have, in one way or another, to be fundamental and shared by the other
party to render a contract void or voidable. For liability mistakes, there
is no such requirement: no contract is destroyed; instead, the claimant
asks for the return of something the defendant has never been entitled
to have. There is, however, a relationship between the two mistakes: if
the claimant paid the defendant under a contract, there is no restitu-
tion for mistake unless the mistake is able to avoid the contract.® Even
a mistaken payment cannot be recovered if it is made under a contract
that is still valid. (This proposition is also self-evident on the Continent:
the contract, unless invalidated, provides a legal ground preventing ev-
ery action in unjust enrichment.) Hence, two questions have to be distin-
guished: is the contract invalidated on account of the parties’ mistake?
And if a contract is invalid, can the parties recover what they trans-
ferred? Regarding mistakes at law, the following distinction is made in

4 Birks, Introduction, 153.

5> Goff and Jones, Law of Restitution, 179; Burrows, Law of Restitution, 97 ff.; S. Stoljar, The
Law of Quasi-contracts (2nd edn, 1989), 20-1; Citibank v. Brown Shipley [1991] 2 All ER 690
at 700-1. The contrary dictum of Lord Wright in Norwich Union Fire Insurance v. Price
[1934] AC 455 at 461-2, may be explicable on the special facts of the case, involving
an apparent notice of abandonment, acceptance of which would exclude claims for
recovery.

6 Bell v. Lever Brothers [1932] AC 161; Horcal v. Gatland [1984] Industrial Relations Law
Reports 288; Sybron Corp. v. Rochem [1984] Ch 112; Goff ] in Barclays Bank v. Simms [1980]
QB 677 at 695; Goff and Jones, Law of Restitution, 48; Birks, Introduction, 160; Burrows,
Law of Restitution, 94.
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Peter Birks’s Introduction to the Law of Restitution: on the one hand the fun-
damental mistake rendering the contract void, on the other hand the
liability mistake providing a ground to recover.” With respect to mis-
take in equity or misrepresentation, the distinction is blurred, as the
courts in case of a rescission automatically order restitution. If restitu-
tion seems too difficult, rescission is denied. But, analytically, the ques-
tions whether a mistake has been induced, or is sufficiently fundamental
to override the bargain, and whether restitution is practically possible are
distinguished.

3. Other mistakes

It soon emerged that recovery could not be restricted to liability mis-
takes. If the claimant, intending to discharge an existing debt, mistakenly
overpays the defendant or pays the amount twice, the need to recover
has always been acknowledged. But suppose the obligation the claimant
intends to discharge is, for certain reasons and with the claimant’s knowl-
edge, not enforceable. If he now, in discharging this obligation, overpays
the defendant or pays him twice, the need to recover the overpayment
should be the same. The problem is that the claimant did not assume
that he was liable to pay.

How does German law deal with this situation? As already men-
tioned, the draftsmen of the code incorporated the condictio indebiti into a
condictio sine causa. For conscious transfers by the claimant, this means that
the reason why the claimant effects a transfer to the defendant need not
necessarily be the discharge of a pre-existing obligation. Rather, the clai-
mant may create and discharge the obligation in one act. Or he may
intend to discharge a claim that is for certain reasons not legally en-
forceable, like a so-called natural obligation or a claim that is statute-
barred. Or he may honour a formless promise to make a gift. (A promise
to make a gift, if accepted, is a contract according to German law; as
long as it has not been executed it is, however, void unless notarial au-
thentication has been obtained.?) If the obligation, the natural obliga-
tion or the promise of gift do not exist, or if the claimant overpays the
defendant on such obligation, natural obligation or promise, he can re-
cover under the condictio sine causa.’ Obligations, natural obligations and
gifts are causae, legal grounds which, though they may not be legally

7 Birks, Introduction, 159 ff. 8 § 518 BGB.

9 See D. Reuter and M. Martinek, Ungerechifertigte Bereicherung (1983), 126 ff.; W. Lorenz,
in: J. von Staudingers Kommentar zum Biirgerlichen Gesetzbuch (13th edn, 1994), § 812,
n. 78.
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enforceable, are still able to determine whether a recipient may retain
a benefit transferred to him. The claim for unjust enrichment based on a
transfer (Leistungskondiktion) is justified by the fact that the legal ground
the claimant had in mind did not exist.!°

In England, the problem was whether restitution for mistake was con-
fined solely to liability mistakes. This was indeed a position maintained
for a long time.!! The reason seems to be not only a quest for certainty
but also the view that someone giving away money without being obliged
to do so deserves, as a mere volunteer, less protection. But such a view dis-
regards the fact that, independently of whether I intend to pay my debt or
to honour a non-enforceable promise, mistaken overpayments, or double
payments, or payments to wrong recipients, equally cause a — partial -
failure of my plans. I intended to pay a certain sum to a certain recipient.
In one case I felt liable to do it, in the other case I did not. But this does
not concern the amount of the overpayment. At any rate I never intended
the recipient to have that money.

The first two-party constellation of a non-liability mistake where recov-
ery was allowed seems to be Larner v. London County Council.'? During the
Second World War, London County Council passed a resolution to pay
all employees who went to war the difference between their war-service
pay and their civil pay. Larner, one of the employees, failed to notify the
Council of changes in his war-service pay; as a result, the Council overpaid
him. When the Council later tried to recover the overpayments, Larner
contended that, since he had not given any consideration for the Council
payments, there was no enforceable agreement: therefore the Council did
not labour under a liability mistake. Nevertheless, the Court of Appeal
allowed recovery. What was the reason? Commentators speak of a moral
obligation: according to them, Larner shows that the mistaken assumption
of a moral obligation can be assimilated to a mistaken assumption of lia-
bility and thus lead to recovery.!> But the concept of a moral obligation is

10 For accounts in English, see R. Zimmermann, ‘Unjustified Enrichment: The Modern
Civilian Approach’, (1995) 15 Oxford JLS 403; R. Zimmermann and J. du Plessis, ‘Basic
Features of the German Law of Unjustified Enrichment’, [1994] Restitution LR 14; K.
Zweigert and H. Kotz, Introduction to Comparative Law (trans. T. Weir, 3rd edn, 1998),
540 ff.

11 Aiken v. Short (1856) 1 H & N 210 at 215; 156 ER 1180; Re Bodega Co. [1904] 1 Ch 276 at
286; Home & Colonial Insurance v. London Guarantee (1928) 32 Lloyd’s L Rep 267 at 269;
Morgan v. Ashcroft [1938] 1 KB 49 at 66.

12 [1949] 2 KB 683.

13 Goff and Jones, Law of Restitution, 187; Burrows, Law of Restitution, 98; P. Matthews,
‘Money Paid Under a Mistake of Fact’, (1980) 130 NLJ 587, 588; D. Friedmann, ‘Valid,
Voidable, Qualified and Non-existent Obligations: An Alternative Perspective on the
Law of Restitution’, in: A. Burrows (ed.), Essays on the Law of Restitution (1991), 247, 257.
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a vague one: is it the obligation to honour all promises given or is it only
the obligation to honour promises made for reasons of national policy?

In German law the promise by the Council would be part of the con-
tract of employment and therefore enforceable. The mistake would then
be an ordinary liability mistake. In English law, it is the consideration
doctrine that makes the difference. The Council and Larner (by his appli-
cation) had agreed that Larner was to be entitled to a certain sum. But
for the consideration doctrine, there would be a contract, and therefore
a liability mistake entitling the Council to restitution. Does the lack of
consideration matter? The promise could not be enforced by an action,
but it may nevertheless have been able to determine whether and to what
extent Larner was entitled to keep the money. This was also the opinion
of Denning LJ: ‘It may be that...there was in strictness no consideration
for the promise. But that does not matter. It is not the question here of
enforcing the promise by action. It is a question of recovering overpay-
ments made in the belief that they were due under the promise but not
in fact due*

The result in Larner could be easily explained if it were to be acknowl-
edged that the doctrine of consideration only governs the enforceability of
promises, for if an agreement cannot be enforced, it does not follow that
its existence has to be ignored completely by the law. It may be used to
explain whether and to what extent the recipient was entitled to the sum
and to what extent there was a mistaken payment that can be recovered.
In other words, an agreement without consideration, although not en-
forceable, could for restitutionary purposes be assimilated to an ordinary
contract. The mistaken assumption of such an agreement or the overpay-
ment under such an agreement would then, like a liability mistake, found
an action to recover.

There are other cases where the obligation the claimant intends to dis-
charge is for certain reasons not enforceable:'® the claimant may, for

14 [1949] 2 KB 683 at 688.

15 For example, the Scottish case of Moore’s Executors v. M'Dermid [1913] 1 SIT 278. A
debtor arranged with his creditors to discharge his debts by part payment. But one
creditor, the defendant, did not agree and was paid in full. After the debtor’s death,
his executors, in terms of his will, paid the outstanding part of the debts to his
creditors and, by mistake, also paid (again) the defendant creditor. This is another
example of a mistaken assumption of an obligation that is for certain reasons
(discharge by arrangement) not recognised as a liability. In Scotland, the problem
was similar: the defendant contended that the condictio indebiti did not lie as the
executors did not intend to discharge an existing obligation. With this contention,
however, he was unsuccessful; the defendant, according to Lord Ormidale, ‘gives to
the word “due” a much too limited and technical meaning” ibid. at 279.
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instance, overpay the defendant on a claim that is statute-barred. In
Morgan v. Ashcroft'® the plaintiff by mistake paid a betting debt to the
defendant twice over. The betting contract, though not illegal, was void.
The court denied recovery, inter alia, for lack of a liability mistake. Today
writers agree that the result is either wrong or has to be explained by
a special defence of gaming and wagering.!” Here the contractual debt
was not enforceable because of the Gaming Act, ultimately because of a
general policy not to enforce bets. Regarding a mistaken overpayment,
however, should the betting debt not be treated like an ordinary debt?
In German law, betting debts are natural obligations: they are not en-
forceable but, if paid, form a justification for the defendant to retain the
money.'® If, however, the betting debt the payer has in mind did not exist
at all, the payer can recover.

In recovery of mistaken payments, there seems to be no decisive dif-
ference whether the obligation the claimant intended to discharge, and
which in truth did not exist, is enforceable or not. Consequently, it might
have been possible to enlarge the category of mistakes leading to restitu-
tion in such a way as to encompass not only liability mistakes but also
mistaken assumptions about other obligations that are for certain reasons
not enforceable. But this is not what happened.’® Perhaps the considera-
tion doctrine prevented lawyers from giving any legal effect to gratuitous
agreements, although, as noted above, it is questionable whether this doc-
trine extends beyond the question of enforceability of promises. Perhaps
it was thought that an agreement that is able to determine whether the
defendant may retain what he received necessarily has to be enforceable.
The very idea of a concept of ‘legal ground’, by contrast, is that though an
obligation may not be enforceable, it may nevertheless be able to deter-
mine whether and to what extent the defendant may retain the benefit
transferred to him.

4. Lack of differentiation

The English development went another way: all mistakes that were neither
contractual mistakes nor liability mistakes were thrown together into a
diffuse category of non-liability mistakes. In Morgan v. Ashcroft, Sir Wilfrid
Greene held that the mistaken assumption of a betting debt could not
found a claim to recover because the payer never thought he was liable

16 [1938] 1 KB 49. 7 Birks, Introduction, 425; Burrows, Law of Restitution, 464.

18 § 762(1) BGB.

19 But see Stoljar, Law of Quasi-contracts, 20, 23, 31; P. Watts, ‘Mistaken Payments and the
Law of Restitution’, [1993] Lloyd’s Maritime and Commercial Law Quarterly 145, 147-8.
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to pay. ‘In that case the payment is intended to be a voluntary one and
a voluntary payment it is whether the supposed fact be true or not.’ The
judge argued: ‘If a father, believing that his son has suffered a financial
loss, gives him a sum of money, he surely could not claim repayment if he
afterwards discovered that no such loss has occurred.’?® From a German
point of view, the example of the father is surprising since it does not
fit cases of mistake in unjust enrichment. In German law, father and son
concluded a contract of gift. As an executed gift, it is valid even without
notarial authentication. If the father now wants to recover what he has
given, he has to invalidate the underlying contract. Thus, the question
is whether the father’s mistake is able to invalidate the gift. As it is a
unilateral mistake concerning the father’s motive, and not known to the
son, the contract remains valid. The father cannot, therefore, recover: not
because he did not think he was liable to pay, but because his mistake con-
cerned merely his motives for making a gift. In English law, gifts are not
recognised as binding contracts. But the quality of mistake remains the
same: it concerns the reasons for a decision to enter into a certain trans-
action with another person and thus resembles a mistake in the forma-
tion of a contract. Suppose, in the example mentioned, that the son gave
a (minimal) consideration in return for his father’s financial help: the fa-
ther’s mistaken assumption about the son’ financial situation would then
be a unilateral mistake in the formation of a contract, not a liability mis-
take. The contract would remain valid, and therefore the father could not
recover.

The mistakes in Larner and in Morgan, by contrast, are of a different
nature. The claimant intends to perform a specific obligation that is for a
certain reason not enforceable, because of the consideration doctrine or
because of a policy against betting. Were it not for this, the mistake would
be an ordinary liability mistake. One can conceive of similar examples. The
claimant promises a gift of £100 to the defendant, without establishing
a deed under seal to this effect, and then the claimant mistakenly pays
the amount twice over or to the wrong person. Or the claimant intends to
discharge an obligation, knowing that this obligation is time-barred, and
later it turns out that the obligation did not exist at all. These examples
differ from the case of the father who does not believe in a specific obliga-
tion to pay a fixed sum to his son, or from the case of Lady Hood of Avalon v.
Mackinnon,?! where a mother made a gift to her daughter, forgetting that
she had already made an even larger gift at her daughter’s marriage. She

20 [1938] 1 KB 49 at 65-6. 2! [1909] 1 Ch 476.
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Table 2.1. Types of mistake

(A) Forming the intention

to give something (B) Executing this intention

(A1) Mistake in formation of (B1) Mistaken assumption of contractual
contract or other liability

(A2) Mistake in formation of (B2) Mistaken assumption of gratuitous
gratuitous or otherwise agreement or other non-enforceable
unenforceable agreement or obligation

decision to make a gift

could recover for mistake. The mistake was not that she had assumed to
be under a specific duty but it concerned the motives for making a gift.

Regarding mistakes that may found a claim in restitution, the differen-
tiation shown in Table 2.1 can be made.

(A1) If the claimant mistakenly concludes a contract and then discharges
his obligation under that contract, he can only recover if the contract
is set aside. Therefore, the question is whether the mistake is serious
or fundamental enough to invalidate the parties’ agreement (Bell v. Lever
Brothers?2).

(B1) On the other hand, there may not be a mistake in the formation
of the contract but in its execution: the claimant pays too much, or twice
over, or to the wrong recipient, or he mistakenly assumes a contract that
does not exist. Similarly, the claimant may mistakenly execute, not a con-
tractual, but another enforceable obligation, such as a liability arising
in tort or a statutory obligation. All these cases are covered by the term
‘liability mistake’.

(A2) The claimant may mistakenly enter into an agreement that is for
certain reasons not recognised as a contract, such as lack of consideration
or lack of form. The nature of mistake is essentially the same as in (A1):
but for the lack of consideration or of the required form there would be
a straightforward contractual mistake. Mistaken decisions to make a gift
(as in the example of the father or in the case of Lady Hood v. Mackinnon)
also belong to this category. Although gifts are not recognised as bilateral
contracts, the essential nature of the mistake remains the same: it causes
the decision to transfer a benefit to the defendant, and this decision can,
under certain circumstances (for example, deed under seal), be binding.

22 [1932] AC 161.
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(B2) Like a binding contract, an unenforceable agreement can be exe-
cuted by mistake: the claimant intends to discharge his ‘obligation’ under
an unenforceable agreement but mistakenly pays the defendant too much,
or twice over, or there is no agreement at all. Examples are Larner v. LCC
or Morgan v. Ashcroft. Similarly, the claimant may mistakenly perform on
another obligation that is not enforceable, such as an obligation that is
time-barred. In (A2) there are mistakes that would be liability mistakes
were it not for the fact that the obligation the claimant intends to dis-
charge is not legally enforceable.

In German law, a payment caused by a mistake under category (B) is
a transfer without legal ground whereas mistakes under category (A) are
dealt with in the law of contract. The view changes drastically when look-
ing at English law. Here, mistakes in (A1) (contractual mistake) and (B1)
(liability mistake) are well-known and clearly defined categories in con-
tract and restitution. The other mistakes, (A2) and (B2), are thrown to-
gether and called ‘non-liability mistakes’. The distinction developed in
line 1 of the table, above, is not taken over. Thus, the category of ‘non-
liability mistakes’ embraces not only mistaken overpayments on gifts or
non-enforceable obligations but also the execution of a gift that was itself
mistakenly made. No distinction is made whether a claimant who agreed
to pay a certain sum to his partner to help him in a financial difficulty
had overestimated his own financial capacity or whether he mistakenly
paid the amount twice.

5. Which mistakes lead to restitution?

The question arises which of these non-liability mistakes should lead to
restitution. In his Introduction to the Law of Restitution, Peter Birks gives
three reasons why it is the liability mistake that originally and indis-
putably gave rise to a restitutionary remedy.?® First, there is the fear of
too much restitution for mistake. Liability mistakes form a specific single
category, excluding trivial or collateral errors. Secondly, restitution for
liability mistake does not, unlike restitution for contractual mistakes, de-
stroy bargains between the parties. Thirdly, there are rarely problems of
counterrestitution, that is, problems that occur because the claimant ask-
ing for restitution has himself received a benefit from the defendant that
he may not easily be able to restore. But differentiating between the four
categories, as described above, may lead to different results. Problems of

23 Birks, Introduction, 148 ff.
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counterrestitution usually emerge if the parties exchange benefits under
a real or assumed contract. Therefore, these problems arise not only in
cases of contractual mistakes but also in cases of liability mistakes, if the
liability that the claimant mistakenly assumed was a contractual liabil-
ity. Conversely, mistakes in (A2) and (B2) usually concern gratuitous trans-
fers or agreements without consideration. Problems of counter-restitution
can therefore be found in the categories (A1) and (B1) rather than in
(A2) or (B2).

Next, there is the problem of upholding the parties’ bargains. So far as
contractual mistakes are concerned, only fundamental mistakes are taken
into account because, if benefits transferred under a contract have to be re-
transferred on account of such a mistake, the bargain between the parties
will be disturbed. Conversely, restitution for a liability mistake does not in-
terfere with bargains, as the parties never agreed on the transfer that the
claimant mistakenly made. But the same is true for mistakes under (B2).
If the claimant mistakenly assumes an ‘obligation’ that is for certain rea-
sons not enforceable or if he overpays the defendant in discharge of such
an obligation, allowing restitution will not undermine any agreement be-
tween the parties since there was never any agreement about the transfer
of wealth actually made. Matters are different with mistakes under (A2).
If A and B agree that A is to pay 100 to B, and if A later contends that
he entered the agreement mistakenly (because he was mistaken about his
own financial situation, about B’s character or about the tax advantages
associated with the payment), allowing restitution would undermine the
parties’ agreement. It is true that the agreement does not amount to a
contract, but this does not mean that B’s reliance on the agreement is
not worthy of a certain level of protection. This reliance has to be distin-
guished from the reliance on the receipt as such, which is common to
all restitutionary cases and which can be catered for by the defence of
change of position. B relied not only on the receipt but on an executed
agreement. While his protection need not be as strong as in the case of
contracts mistakenly entered into, there is at least a need to balance A’s
interest to recover the mistaken transfer against B’ interest in upholding
the agreement. This need does not arise if there is no agreement about
the transfer in issue, namely in cases of (B1) and (B2). Here, leaving aside
possible defences, there is no argument against recovery. The same holds
true with regard to gifts. If A wants to recover a gift made to B because
his decision to make the gift was influenced by a mistake (category (A2),
example: Lady Hood v. Mackinnon), recovery is not self-evident: A’s interest
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has to be balanced against B’s reliance on an executed gift. The matter is
different if A mistakenly overpays B on a gift or pays to the wrong person,
at least if the recipient had no reason to expect a voluntary gift (B2): here,
recovery should be possible.?

Finally, the mistaken assumption of an obligation that is, for specific
reasons, not enforceable forms a clearly defined category excluding trivial
errors, just as does the liability mistake. In the result, applying Birks’s pol-
icy factors, it would seem to be sensible always to allow restitution for mis-
takes in (B1) and (B2). Conversely, in (A2) it has to be considered whether
the reliance on an agreement not amounting to a formal contract or on an
executed gift should be protected in the same way as the reliance on a con-
tract, or not at all, or somewhere in between. In other words: there must
be a decision whether the mistakes in (A2) have to be as fundamental as in
the case of a contractual mistake, or less fundamental, or whether perhaps
even every mistake may be taken into account. This is a policy decision.

The suggested approach of differentiating between various types of mis-
takes that are to be dealt with in different ways has not, however, been
adopted in English law. In truth, it is a kind of legal-ground analysis.
The mistakes in (B1) and (B2) are assumptions of liabilities or certain
non-enforceable obligations that do not exist: the legal ground is lack-
ing, restitution is unproblematic. In the case of a mistake under (A1) or
(A2), it must be asked whether the contract, agreement or gift can be
upheld in spite of the mistake. Contracts, other agreements or gifts are
regarded as prima facie legal grounds, preventing restitution, unless they
are set aside as a result of a sufficiently fundamental mistake. In the latter
case, it is the destruction of the legal ground on account of the mistake,
not the mistake itself, that triggers restitution.

English law, as has been said above, did not accept a notion of legal
ground. Such notion had been implicit in the action allowing recovery for
liability mistakes, which presupposes a conscious transfer in relation to
an assumed legal ground (the liability) that does not, in fact, exist. When
it emerged that the notion of liability mistake is too narrow, it could
have been extended to a wider notion of mistakes covering the mistaken
assumption not only of a liability but also of other legal grounds: a mistake
about the causa. But this was not done. Instead, the word ‘liability’ was
dropped, and with it all references to a legal ground. The mistake alone
remained as justification for recovery.

24 Cf. I. Englard, ‘Restitution of Benefits Conferred Without Obligation’, International
Encyclopedia of Comparative Law (1991), vol. X, chap. 5, § 14.
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6. Restitution for vitiation of the claimant’s will

‘For it is perfectly sensible, even if too simple, to start with the proposition
that what is given by mistake should be given back.’?® Stripped of its refer-
ence to a legal ground, the notion of mistake is so wide that the action to
recover for mistake covers the most diverse constellations, breaking down
the borderlines between the Continental condictiones. If a person makes a
gift to his son, he may be mistaken about his son’s financial situation or
he may mistakenly have paid the amount twice: in both cases there is a
mistaken payment. Restitution for mistake may also cover the payment
on a future obligation, which does not, however, come into existence, as
long as the claimant paid under a mistake about the present (overlooking
the fact that the recipient had committed an act of bankruptcy).2® Resti-
tution for mistake also covers improvements on another person’s property
by a claimant believing the property to be his own?” - a case Roman and
Continental law have always regarded as being completely different. The
common ratio of all these restitutionary actions is the vitiation of the
claimant’s decision: the transfer is, in one way or another, not based on
his free and unimpaired will. The claimant’s will may also be vitiated by
reasons other than mistake, for example by duress, undue influence or by
the claimant’s minority. In this way, other unjust factors such as duress, in-
equality and incapacity have joined mistake. Restitution for mistake thus
fits into a larger system that proceeds from the premise that restitution in
most cases is intended to allow for the recovery of a benefit the claimant
did not really mean the defendant to have. In Birks’s terminology: either
the claimant’s will was qualified (the transfer is meant to be conditional -
for example, dependent on the rendering of counterperformance; unjust
factor: failure of consideration), or it was vitiated by mistake, duress or
inequality. Restitution is based, not on the lack of legal ground, but on
the lack of the claimant’s consent.

7. Recovery for every causal mistake?

As a result, restitution was now simply founded on the claimant’s mistake
as such. But the problem of which mistakes should lead to recovery re-
mained unsolved. Ultimately, the view gained ground that every mistake
that has caused a transfer should lead to restitution. It was first proposed

25 Birks, Introduction, 148; similarly Burrows, Law of Restitution, 95.

26 Kerrison v. Glyn, Mills, Currie & Co. (1911) 81 LJKB 465; cf. Goff and Jones, Law of
Restitution, 183.

27 See the discussions of Greenwood v. Bennett [1973] QB 195 in Birks, Introduction, 155;
Burrows, Law of Restitution, 121; and Goff and Jones, Law of Restitution, 246 ff.
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by Goff and Jones, and concisely formulated in Goff J’s (as he then was)
famous judgment Barclays Bank v. Simms.28

If a person pays money to another under a mistake of fact which causes him to
make the payment, he is prima facie entitled to recover it as money paid under
a mistake of fact. His claim may, however, fail if...the payment is made for
good consideration, in particular if the money is paid to discharge, and does
discharge, a debt owed to the payee...by the payer or by third party by whom
he is authorised to discharge the debt.?

This ‘causal mistake approach’ has found more and more supporters.3°

A prima facie entitlement to recover for every kind of mistake as long
as it caused the payment may, however, unreasonably endanger the po-
sition of the recipient. Goff s defence of ‘good consideration’ protects
the recipient in the large group of cases where the payer intends by his
payment to discharge an obligation: if the obligation is successfully dis-
charged, recovery is excluded. But is there a similar safeguard if the payer
did not intend to discharge an obligation? In Barclays Bank v. Simms, Goff
J mentioned four examples where a requirement of a liability mistake
would exclude restitution but where recovery should be possible:

28 11980] QB 677. Barclays Bank v. Simms was a three-party constellation (the plaintiff
bank had mistakenly paid to the defendant a countermanded cheque), and Goff]
cited other English three-party cases to support his proposition. However, these
authorities do not support the causal mistake approach. In some cases the claimant
paid the defendant in order to discharge a third person’s debt. In these cases, English
and German law allow recovery from the recipient if (and only if) the debt is not
discharged by the payment (because it did not exist or because it could for other
reasons not be discharged). If the mistake leading to restitution had to be defined, it
would not be a causal mistake but a mistake about whether the payment can
discharge a debt. In other cases the claimant paid primarily because of an (assumed)
order by a third person to pay a certain sum to the defendant (the claimant usually
being a bank). The claimant may by his payment have intended to discharge a
liability towards the third person or to acquire a contractual right of reimbursement.
The need for recovery arises only if his purpose fails, either because the contract does
not exist or because the claimant’s payment was not governed by a valid mandate.
His mistake leading to restitution will therefore concern his relationship to the third
person. For details, see S. Meier, ‘Mistaken Payments in Three-party Situations: A
German View of English Law’, (1999) 58 CLJ 567.

29 [1980] QB 677 at 695.

30 Burrows, Law of Restitution, 100, 104-5; Goff and Jones, Law of Restitution, 180, 191; C.
Needham, ‘Mistaken Payments: A New Look at an Old Theme’, (1978) 12 University
of British Columbia LR 159, 220-1; A. Tettenborn, ‘Mistaken Payments and
Countermanded Cheques’, (1980) 130 NLJ 273; M. Bryan, ‘Mistaken Payments and the
Law of Unjust Enrichment’, (1993) 15 Sydney LR 461, 472 ff.; the Australian High Court
in David Securities Pty Ltd v. Commonwealth Bank of Australia (1992) 175 CLR 353;
Neuberger ] in Nurdin & Peacock plc v. D. B. Ramsden & Co. Ltd [1999] 1 WLR 1249 at
1272 ff.
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(1) A man, forgetting that he has already paid his subscription to the National
Trust, pays it a second time. (2) A substantial charity uses a computer for the pur-
pose of distributing small benefactions. The computer runs mad, and pays one
beneficiary the same gift one hundred times over. (3) A shipowner and a char-
terer enter into a sterling charterparty for a period of years. Sterling depreciates
against other currencies; and the charterer decides, to maintain the goodwill of
the shipowner but without obligation, to increase the monthly hire payments.
Owing to a mistake in his office, the increase in one monthly hire payment is
paid twice over. (4) A Lloyd’s syndicate gets into financial difficulties. To maintain
the reputation of Lloyd’, other underwriting syndicates decide to make gifts of
money to assist the syndicate in difficulties. Due to a mistake, one syndicate
makes its gift twice over.>!

All these cases are examples of mistakes in the execution of an intention
to give something - (B2). The payer does not mistakenly form an intention
to give something but merely executes his intention more often than he
intended to. There is a good reason to pay the sum once, but all further
payments lack even a prima facie reason. It seems uncontroversial to al-
low recovery in such cases. The problem with the causal mistake approach
lies somewhere else: it allows recovery for every kind of causal mistake,
that is, for every mistake that has influenced the payer’s decision to give
something at all (A2). In consequence, recovery has to be allowed in the
following examples (always assuming the payer would not have paid if
he had known the real facts). A gives a donation to a charity because he
mistakenly assumes that both the mayor and the pastor of his village also
made a donation and because he does not want to stand aside. B gives
money to an environmental organisation, not knowing that the organisa-
tion occasionally takes part in illegal demonstrations. C pays a time-barred
debt to his creditor, not knowing that that creditor won in the lottery the
day before. The charterer D from Goff Js example (3) who increased the
hire payments overrated his own financial situation, or he did not know
that the shipowner is a close friend of his archenemy or belongs to a
religious community of which the charterer disapproves. In other words:
every mistake, even if it merely concerns the payer’s motive, leads to a
prima facie claim to recover as long as it has caused the payment. The
recipient cannot be protected by the restitutionary defences (submission,
change of position) as long as he did not request the payment and did
not change his position to his detriment. He is always in danger of having
to return the money on account of every kind of mistake the payer may
have made.

31 11980] QB 677 at 697.
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It is true that a recipient of a gratuitous benefit is a mere volunteer and
therefore need not be protected in the same way as a party to a commercial
contract.3? It is not unusual to be more liberal in allowing recovery in
cases of gifts. But it does not follow that the recipient of a gratuitous
benefit need not be protected at all, as long as he did not change his
position. An executed gift can undoubtedly not be recovered because of a
later change of mind by the donor. Here, the recipient is protected even
if he still holds the benefit in his hand. It is highly questionable whether
the situation should be so drastically different as soon as there is some
mistake on the part of the donor. If, in the case of a mistake, the interests
of the donee are disregarded, why should they not be disregarded in the
case of a change of mind? The difference between a mistake in motive
and a later change of mind may be very slight.

Moreover, the older case law on the recovery of gifts seems to suggest
that the only mistakes that can lead to recovery are those that are, in one
way or another, ‘serious’. In Ogilvie v. Littleboy Lindley L] said:

Gifts cannot be revoked, nor can deeds of gift be set aside, simply because the
donors wish they had not made them and would like to have back the property
given...In the absence of all such circumstances of suspicion [sc.: fraud, undue
influence, fiduciary relation, induced mistake] a donor can only obtain back
property which he has given away by showing that he was under some mistake
of so serious a character as to render it unjust on the part of the donee to retain
the property given to him.*

This passage is cited with approval in Goff and Jones.3* But if the mistake
has to be serious, not every causal mistake can lead to recovery. In Wilson
v. Thornbury,®® for instance, the plaintiff gave to the defendant £300 on the
occasion of her marriage. Both parties assumed that the marriage of the
defendant caused the loss of an annuity and a life interest she had in a
certain house, and the sum was intended to compensate her for that loss.
When it turned out that the defendant was in fact the owner of the house
and had therefore lost only the annuity as a result of her marriage, the
plaintiff tried to recover his gift, but without success. The payment was
‘simply a voluntary gift founded upon a common mistake, and cannot
now be recovered’3® It is difficult to see whether the courts have changed
their attitudes since then and, if so, when.

32 Goff and Jones, Law of Restitution, 190. 33 (1897) 13 TLR 399 at 400.
34 Goff and Jones, Law of Restitution, 190. 35 (1875) LR 10 Ch App 239.
36 Ibid. at 249, per James LJ.
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It is submitted that the causal mistake approach neglects the interests
of the recipient in an unacceptable way. It does not offer any formula for
excluding the most farreaching mistakes concerning the payer’s motives:
they have to be taken account of as long as the payer can prove that he
would not have paid but for his mistake. The action to recover for mistake
had been unduly restricted for a long time, but there is now the danger
of restitutionary overkill.?”

8. Mistake and legal ground

If there is a need to restrict restitution for mistakes concerning the payer’s
motives, it must be admitted that not every mistake causing the payment
may lead to restitution. Therefore, it is necessary to find criteria for distin-
guishing between relevant and irrelevant mistakes. This task has never as
yet been undertaken. The reason is not difficult to see. It is not possible to
differentiate mistakes in restitution without resorting to a legal-ground
analysis.

English law has already known a kind of legal ground. If the claimant
mistakenly pays on an existing obligation (his mistake concerning some-
thing else, such as his own or the recipient’s financial position), he can-
not, in spite of his mistake, recover.®® This proposition is remarkable for
a system that founds the right to recover solely on the claimant’s mis-
take. It is certainly possible to say that restitution is always based on the
claimant’s mistake, and that the discharge of an obligation is merely a
defence against a prima facie right to recover.®® It is also possible to say
that an enrichment brought about in the discharge of an obligation is
not unjust.®® At any rate, the claimant’s mistake is only one of several
criteria to determine whether an enrichment has to be returned, and it is
questionable whether it is the most important one. If the claimant paid
in order to discharge an obligation, the first question for the court is of-
ten whether and to what extent there was an obligation. Only in so far as
there is no obligation does the next question arise - whether the claimant

37 See also Watts, ‘Mistaken Payments’, 147-8.

38 Steam Saw Mills v. Baring Brothers [1922] 1 Ch 244; Goff and Jones, Law of Restitution, 48;
Birks, Introduction, 160; Friedmann, ‘Obligations’, 247 ff.

39 Goff J in Barclays Bank v. Simms [1980] QB 677 at 695; Mason CJ, Deane, Toohey,
Gaudron, McHugh JJ in David Securities v. Commonwealth Bank (1992) 175 CLR 353 at
381; contra: Matthews, ‘Money Paid Under a Mistake’, 587; P. A. Butler, ‘Mistaken
Payments, Change of Position and Restitution’, in: P. Finn (ed.), Essays on Restitution
(1990), 87, 99.

40 Brennan ] in David Securities v. Commonwealth Bank (1992) 175 CLR 353 at 392; Lee | in
Griffith v. Commonwealth Bank (1994) 123 ALR 111 at 122-3.
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can recover for mistake.*! An obligation that has been discharged, by ex-
cluding restitution, assigns the benefit that has been transferred finally
to the recipient’ estate. Finally assigning benefits to a recipient is exactly
the function of a legal ground.

If, then, obligations perform the function of a legal ground, it may
be asked whether English law should not recognise other legal grounds
as well. As mentioned before, the need to distinguish between mistakes
that trigger a right to recover and those that do not requires a kind of
legal-ground analysis. It is not enough to focus merely on a transfer of
a certain benefit by the claimant to the defendant. Rather, it has to be
asked what purpose the claimant had in mind. To appreciate the role
of a specific mistake, one has to appreciate its influence on a specific
transaction. To take again the example of the father who gives money to
his son in the mistaken belief that the latter has made a financial loss,
there may be different opinions on whether the father should, under these
circumstances, recover. The crucial point is whether a donation should be
upheld or not. Denying recovery is to say that the donation remains valid,
despite the donor’s mistake. Allowing restitution is to say that the donor’s
mistake is able to invalidate an executed donation the son may have relied
upon. It is not possible to appreciate the role of a specific mistake without
looking to the specific transaction that has been based on it. Depending
on the transaction, the same incorrect assumption can be more or less
important: mistakes about the private way of life or the religious beliefs
of the recipient will more likely be a reason for the recovery of a gift by
the recipient’s fiancé than for the recovery of a payment by the recipient’s
business partner in order to maintain the recipient’s financial reputation.
Matters are different if the claimant mistakenly pays too much, twice
over, or to the wrong recipient. As long as the recipient cannot reasonably
expect a gift, or rely on another reason for the payment, there is no reason
not to allow recovery (leaving aside special defences). But if there is an
agreement by the parties about the transfer in issue, or a donation (at least
in the reasonable view of the recipient), it has to be asked whether the
claimant’s mistake may, by giving rise to a right to recover, invalidate the
agreement or donation. The advantage of this approach is to reveal the real
reasons behind the legal decision. If a certain mistake is held not to give
rise to a right of recovery, it is because, in order to protect the interests
of the recipient, a certain transaction (agreement or donation) should be
upheld.

41 See, e.g., Works and Public Buildings Commission v. Pontypridd Masonic Hall (1920) 89 LJQB
607.
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II. Mistake of law

The German Civil Code dispensed with a requirement of a mistake for
the condictio indebiti and thereby also jettisoned the old problem of how to
deal with mistakes of law. The right to recover is only barred by positive
knowledge that the liability does not exist; a mistake of law, however,
excludes such knowledge. In England the old rule barring restitution if
the claimant’s mistake is merely one of law*? was abolished only recently.*3
It had been increasingly criticised since there seemed to be no difference
in principle between mistakes of fact and of law: since both mistakes
vitiate the claimant’s intention to give, both mistakes, it was thought,
should trigger a right to recover.** The mistake of law rule was not based
on the nature of this type of mistake, but rather on a number of policy
reasons. Thus, for example, restitution had to be barred if the defendant
had detrimentally changed his position in reliance on the receipt, or if
the claimant, by paying, had submitted to an honest claim.*> As long as
there were no special defences covering those situations, the task had to
be fulfilled by the mistake of law rule. Most importantly, however, the
rule was necessary in view of the fact that modern English law does not
recognise legal grounds other than (enforceable) obligations.

Every legal system knows obligations that are not legally enforceable
but nevertheless are able to provide a justification for the recipient to
keep the benefit transferred in fulfilment of the obligation.*® The classic
example is a claim that is time-barred. The debtor cannot legally be forced
to perform; however, if he performs, the law approves of the transfer
and does not intervene to undo it. The transfer is upheld even if the

42 Founded in Bilbie v. Lumley (1802) 2 East 469; 102 ER 448.

43 Kleinwort Benson v. Lincoln City Council [1998] 3 WLR 1095; cf. Air Canada v. British
Columbia (1989) 59 DLR (4th) 161 (Canada); David Securities v. Commonwealth Bank (1992)
175 CLR 353 (Australia); and R. Zimmermann and P. Hellwege, ‘ “Error iuris non
excusat” und das “law of restitution”’, in: U. Hiibner and W. Ebke (eds.), Festschrift fiir
Bernhard Grof3feld (1998), 1367.

44 Dickson ] in Nepean v. Ontario Hydro (1982) 132 DLR (3d) 193 at 206 ff.; Goff and Jones,

Law of Restitution, 214-15; Burrows, Law of Restitution, 116 ff.; Stoljar, Law of

Quasi-contracts, 48 ff.; Needham, ‘Mistaken Payments’, 170 ff; W. Knutson, ‘Mistake of

Law Payments in Canada: A Mistaken Principle?’, (1979) 10 Manitoba Law Journal 23;

J. McCamus, ‘Restitutionary Recovery of Moneys Paid to a Public Authority under a

Mistake of Law’, (1983) 17 University of British Columbia LR 233.

For details, see Zweigert and Kotz, Comparative Law, 567 ff.; S. Meier, Irrtum und

Zweckverfehlung: Die Rolle der unjust-Griinde bei rechtsgrundlosen Leistungen im englischen

Recht (1999), 123 ff.

46 Cf. Englard, ‘Restitution of Benefits’, §§ 21 ff.; Stoljar, Law of Quasi-contracts, 28 ff.;

P. Birks, ‘The English Recognition of Unjust Enrichment’, [1991] Lloyd’s Maritime and
Commercial Law Quarterly 473, 494, nn. 89, 91.

45
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transferor mistakenly assumed the obligation to be legally enforceable.
Since the result of the transfer is approved of, the transferor’s mistake of
law is irrelevant. German law has different devices to exclude restitution
in such cases. The code provides expressly that a payment to discharge a
time-barred claim cannot be recovered even if the claimant overlooked the
time bar (§ 222(2), first sentence); recovery is also excluded if the claimant
has fulfilled a moral duty (§ 814). More importantly, German law took over
from Roman law the notion of a ‘natural obligation’, which, despite not
being legally enforceable, forms a legal ground preventing restitution. A
modern German example is the contract of betting (§ 762).

The Roman natural obligations were in Lord Mansfield’s mind*’” when
he, in Moses v. Macferlan, said about the action to recover money:

It lies only for money which, ex aequo et bono, the defendant ought to refund:
it does not lie for money paid by the plaintiff, which is claimed from him
as payable in point of honour and honesty, although it could not have been
recovered from him by any course of law; as in payment of a debt barred by
the Statute of Limitations, or contracted during his infancy, or to the extent
of principal and legal interest upon an usurious contract, or for money fairly
lost at play: because in all these cases, the defendant may retain it with a safe
conscience, though by positive law he was barred from recovering.*

In similar terms, De Grey CJ said in 1772:

But the proposition is not universal, that whenever a man pays money which he
is not bound to pay, he may by this action recover it back. Money due in point
of honour or conscience, though a man is not compellable to pay it, yet if paid,
shall not be recovered back: as a bona fide debt, which is barred by the Statute
of Limitations.*

If the claimant had performed such a moral or natural obligation, mistak-
enly believing it to be enforceable, recovery could, until 1802, be prevented
by the argument that he had merely paid what in ‘honour and conscience’
he was bound to pay.>® After Bilbie v. Lumley®! the courts could resort to
the mistake of law rule to exclude recovery. This explanation, however,
obscures the true reason why recovery is excluded: not because of the na-
ture of the mistake, but because of the obligation on which the claimant
paid: an obligation which provided the defendant with a justification to
keep the benefit.
47 See P. Birks, ‘English and Roman Learning in Moses v. Macferlan’, (1984) 37 Current Legal
Problems 1, 16 ff.
48 (1760) 2 Burr 1005 at 1012; 97 ER 676.

49 Farmer v. Arundel (1772) 2 Black W 824 at 825-6; 96 ER 485.
50 Cf. Munt v. Stokes (1792) 4 TR 561 at 563; 100 ER 1176. ! (1802) 2 East 469.
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Similarly, there are cases where a statute prevents the defendant from
demanding a certain payment from the claimant. If the claimant, not
knowing about the statute, pays none the less, there is the question
whether he can recover. This is principally a problem of interpretation
of the statute. In Sharp Brothers & Knight v. Chant>? the statute had a partly
retroactive effect and was therefore construed restrictively: a right to re-
cover, according to the court, would have required an express provision in
the statute. The plaintiff tenant could therefore not recover rent payments
which, under the statute, he could never have been compelled to pay. His
mistake of law was held to be irrelevant. Thus, the statute was construed
merely as excluding the enforceability of the claim for a higher rent. A
different result was reached in Kiriri Cotton Co. v. Dewani:>® here the plain-
tiff could recover a premium he had paid to his landlord in contravention
of a Ugandan statute, although the statute did not mention a right to
recover (only criminal sanctions) and although the plaintiff’s mistake was
one of law. The statute aimed at the protection of the plaintiff, which
could best be served by a right to recover. In the Australian case J. & S.
Holdings v. NRMA Insurance® the parties had agreed on a loan with 16 per
cent interest, overlooking a statute that rendered clauses providing for
more than 12 per cent interest void. The statute (unlike the Ugandan one)
did not render the agreement illegal; moreover, it expressly provided for a
right to recover in certain cases (such as usury) without mentioning such
a right in the case of the 12 per cent limit. The court therefore held that
the statute did not serve a protective function and that the plaintiff, since
his mistake was merely one of law, could not recover. In the result, the
12 per cent limit was held merely to restrict the enforceability of interest
claims.

A statute restricting the right to demand a certain payment may thus
either be regarded as serving a protective function, in which case the
payer can recover, or it may not be so regarded, in which case there is
no recovery. In terms of the ‘unjust factor’ language, one may say that in
Sharp Brothers and in J. & S. Holdings v. NRMA Insurance the plaintiff lacked
an unjust factor (as there was only a mistake of law) whereas the re-
sult in Kiriri Cotton has to be explained by a special unjust factor. This
unjust factor focuses on the vulnerable position of the claimant as the
reason for recovery and may be called ‘inequality’.>® But this approach
cannot obviate the central problem of determining in which cases the

52 [1917) 1 KB 771. 3 [1960] AC 192. 5% (1982) 41 ALR 539.
55 Birks, Introduction, 167, 209-10.
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contravention of a statute triggers a right to recover. This can only be
determined by way of interpreting that particular statute. Does it merely
exclude the enforceability of a claim, or does it require the benefit to be
retransferred? In the first case, one may refer to a non-enforceable obliga-
tion that nevertheless furnishes the defendant with a right to retain the
benefit.

The difference between the question whether there is an enforceable
liability and whether the defendant may retain the benefit is crucial with
regard to mistakes of law. In restitution, the central question is whether
the defendant may retain the benefit, not whether there is an enforceable
liability. Therefore, the mistaken assumption on the part of the claimant
that he is bound to transfer the benefit is irrelevant, as long as the de-
fendant has a good reason to keep it; or, as the civil law would put it,
as long as there is a legal ground for the transfer. Various cases are con-
ceivable where the defendant obtained the benefit ‘justly’ although he
could not have forced the claimant to transfer it. If, prior to Kleinwort
Benson v. Lincoln CC,>° the claimant contended that he had assumed an
enforceable obligation, the mistake of law rule was able to prevent resti-
tution. Now that the rule has been abolished, other ways have to be found
to achieve that result. One suggestion has been to work with a defence
of submission to an honest claim.>” But what exactly are the ‘honest
claims’ that give the defendant a right to retain the benefit? It is neces-
sary to name and explain them. This is nothing other than a legal-ground
analysis.

II. Doubts and submission

If the claimant pays on an obligation that does not, in actuality, exist,
German law bases recovery on the lack of obligation, providing merely
for a defence if the claimant positively knew that the obligation did not
exist. In contrast, the English claim in restitution requires an unjust fac-
tor, most often a mistake by the claimant. Does the requirement of an
unjust factor have a limiting effect in that it would restrict recovery of
payments made on non-existent obligations? Is there any practical differ-
ence between German and English law in this area? Leaving the burden
of proof aside, in both systems recovery is allowed if the payer did not

56 [1999] 2 AC 349.

57 P. Birks, ‘Konkurrierende Strategien und Interessen: Das Irrtumserfordernis im
Bereicherungsrecht des common law’, (1993) 1 Zeitschrift fiir Europdisches Privatrecht
554, 571.
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know of the lack of obligation whereas recovery is excluded if he knew
that there was no obligation. But what about the cases where the payer
entertains doubts about his obligation? It might be argued that here the
requirement of an unjust factor is vitally important. However, a closer
view reveals that the cases of doubt do not justify an approach requiring
a specific reason for restitution.

In these cases, the defendant usually demands payment from the
claimant, but the claimant’s liability is doubtful, and the parties are argu-
ing about it. Eventually, the claimant pays, only to find out later that he
was not liable. Despite there being no compromise in the true sense of the
word, there is a good case for preventing the claimant from recovering. In
both English and German law there are policy-motivated restrictions on
the right to recovery. According to German law, the claimant has paid on a
non-existent obligation. His doubts do not amount to a positive knowledge
of the lack of obligation, which would exclude his prima facie claim to
restitution. However, the courts have invoked the principle of good faith
to deny recovery in cases where the defendant is entitled to infer from the
claimant’s conduct that the claimant intended a final payment, indepen-
dently of whether his obligation existed.>® The focus is on the intention of
the claimant, as it could be perceived by the defendant. Thus, the claimant
may always, by an express reservation, keep his right to recover open.>

In English cases where there are doubts as to the claimant’ liability
there is a policy of ‘submit or litigate the claimant, if he wants to contest
his liability, has to refuse payment, thereby enabling the defendant to
institute legal proceedings that finally decide the point. If he submits to
the demand he cannot later bring proceedings to recover and thereby
choose his own time for litigation.®® In order to exclude restitution, the
mistake of law rule was a welcome tool.%* Those who criticised the mistake
of law rule contended that the denial of recovery had to be explained by
a special submission principle.®? This is even more important now after

5
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the abolition of the mistake of law rule, in view of the fact that there still
seems to be the need to restrict recovery in cases of open doubts.®?

It has been suggested that a claimant paying in spite of doubts about
his liability does not labour under any mistake and can therefore not
recover.®* But if the claimant had known the true legal situation he would
not have made the payment.®® If ignorance of a certain set of facts can
count as a mistake of fact, why should ignorance of the true state of his
indebtedness not be regarded as a mistake of law? It has been said that
doubts on the part of the claimant should exclude the possibility of re-
lying on a mistake, either because there can be no mistake if there are
doubts,® or because there is a mistake but the claimant assumed the risk
of being mistaken and thus cannot rely on it.®” Another proposal has been
to apply a balance of probabilities test: if the claimant pays in the belief
that the facts are probably not what in truth they are (for example, he
is 51 per cent mistaken) he may recover on account of mistake, other-
wise his doubts preclude restitution.®® But what about the claimant who
strongly denied his liability and in the end was convinced by the defen-
dant that he has to pay? This seems a typical submission case, although
when the claimant paid he was 100 per cent convinced of the wrong
state of affairs. Should one focus instead on another, earlier, moment?
But why?

A general problem with all these approaches is that they focus solely
on the claimants mind in their inquiry as to how doubts and the no-
tion of mistake relate to each other. The typical fact situation (and
the real problem) is, however, that the question of liability is doubtful
between the parties: they are arguing about the point, and in the end one
of them gives way. The claimant may be convinced that he is not liable
and subsequently (say, because of wrong advice) change his mind. Why

63 Cf. Law Commission of England and Wales, Restitution: Mistakes of Law and Ultra Vires
Public Authority Receipts and Payments, Report No. 227 (1994), §§ 2.34-2.35; David
Securities v. Commonwealth Bank (1992) 175 CLR 353 at 372.

64 Needham, ‘Mistaken Payments’, 178; Mocatta ] in Saronic v. Huron [1979] 1 Lloyd’s L
Rep 341 at 363; Brennan ] in David Securities v. Commonwealth Bank (1992) 175 CLR 353
at 397.

65 Arrowsmith, ‘Mistake’, 23; Dawson ] in David Securities v. Commonwealth Bank (1992) 175
CLR 353 at 403.

66 Maskell v. Horner [1915] 3 KB 106 at 117-18, 123, 126.

67 Arrowsmith, ‘Mistake’, 26 ff.; Law Commission, Restitution, § 2.31; and the majority of
the High court in David Securities v. Commonwealth Bank (1992) 175 CLR 353 at 373-4;
Hobhouse ] in Westdeutsche Landesbank Girozentrale v. Islington London Borough Council
[1994] 4 All ER 890 at 934.

8 Burrows, Law of Restitution, 102.
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must he be regarded as having had doubts? What these subjective ap-
proaches fail to take into account is the position of the other party, who
merely notes that the claimant is paying after arguments about his liabil-
ity have been exchanged, and who may therefore assume that the claimant
has overcome his initial objections. The reason why English writers fo-
cus solely on the claimant’s state of mind is that they try to integrate
the submission problem into the system of unjust factors, which in turn
focuses solely on the claimant’s will. Arguably, however, the submission
cases do not turn on the claimant’s will but on a special policy of protect-
ing the recipient’s reliance on the claimant’s payment after the dispute.
Thus, claimants have been prevented from recovery even if they protested
against the demand and reserved their right to recovery.®® To speak of a
voluntary payment in these circumstances is a mere fiction. There may be
good policy reasons to deny recovery under these circumstances, but the
results should not be explained by reference to a system focusing on the
claimant’s will.

What is therefore needed is a submission principle in the form of a de-
fence, balancing the interests of claimant and defendant and not conceal-
ing its policy-motivated origin.”® This is even more important if restitution
can be founded on every kind of causal mistake. For then the mistaken
assumption of the claimant need not concern his liability as such; he may
be positively mistaken (without any doubts) about a certain fact, for exam-
ple wrongly assume a judicial decision to his disadvantage, and therefore
doubt his being liable. If restitution can rest on every mistake, he should,
in spite of his doubts, recover; if, however, his doubts should be taken into
consideration, a special defence would be needed. In the recent case of
Nurdin & Peacock plc v. D. B. Ramsden & Co. Ltd”! the plaintiff paid the defen-
dant in spite of doubts about his liability. Neuberger ] held that he was
entitled to recover for mistake of law because the plaintiff had wrongly
assumed he was entitled to recover if the liability turned out not to exist.
If this proposition is followed, one can hardly speak any more of a pol-
icy protecting a recipient who reasonably believes in a final payment, and
many ‘submission cases’ will now have to be decided differently. The result
of Nurdin was probably correct, as the defendant knew that the plaintiff
paid under reservation of a right to recover. This factor should be em-
phasised in formulating a submission defence taking the interests of both

9 Cf. Maskell v. Horner [1915] 3 KB 106 at 120, 122, 126; Brown v. MKinally (1795) 1 Esp
279; 170 ER 356; Goff and Jones, Law of Restitution, 57.

70 Cf. Lionel Smith, ‘Restitution for Mistake of Law’, [1999] Restitution IR 148, 157.

71 [1999] 1 WILR 1249.
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parties into account instead of concentrating on some diffuse mistake on
the part of the claimant.

IV. Ultra vires demands

If a public authority unlawfully (ultra vires) exacts taxes or other levies
from a citizen, the question arises whether the citizen can recover his pay-
ment. Whereas in the Continental legal systems, which separate public law
from private law, this problem is seen as one of administrative law, the
English lawyer will ask whether the citizen has an action in the law of
restitution. The older case law of the twentieth century required the citi-
zen to show an unjust factor that would have founded a claim to recover
if the payment had been made to a private individual - most notably,
mistake or compulsion.”? As a result, the right to recover was gravely re-
stricted: in order to establish compulsion, the claimant had to show more
than the mere threat by the authority to institute criminal proceedings;
and if the claimant had paid because he believed the tax to be lawful, he
stumbled over the mistake of law rule. Behind this restrictive attitude lay
the fear of a disruption of the public finances that would ensue if it turned
out that an authority had for a long time and in a vast number of cases
misapplied the law so that a multitude of litigants might now demand
their money back - the so-called ‘floodgates argument’.”® The requirement
of an unjust factor served to ward off this danger, for the traditional un-
just factors giving a right to recovery were mistake of fact and compulsion
(established, for example, by a threat to seize the claimant’s property),
which typically concerned individual cases where there was no danger of
fiscal chaos.

The restrictive attitude towards recovery that appeared to reward public
authorities for their unlawful behaviour attracted considerable criticism

72 See, e.g., William Whiteley v. R. (1910) 101 Law Times 741; National Pari-Mutuel Association
v. R. (1930) 47 TLR 110; Twyford v. Manchester Corp. [1946] Ch 236; Mason v. NSW (1959)
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AC 858.
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administrative court. The principal safeguard for the public purse is that the
administrative act, if no objection has been lodged against it in time, is deemed to
be lawful. It may, however, still be revoked by the public authority. See
Abgabenordnung, §§ 172 ff., §§ 347 ff.; Verwaltungsgerichtsordnung, §§ 68 ff.;
Verwaltungsverfahrensgesetz, § 49; Bundesverfassungsgerichtsgesetz, § 79(2).
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emphasising the infringement of the principle ‘no taxation without
Parliament’ and of the rule of law.” If the public purse was to be pro-
tected at all, it was argued, this had to be done by special defences or
time limits. The path towards a general right to recover the unlawfully
exacted money was, however, controversial. One possibility consisted in
abolishing the mistake of law rule.”” But what if the payer, when pay-
ing, merely had doubts as to the lawfulness of the demand, or if he
knew of its unlawfulness but none the less paid in order to avoid un-
favourable consequences? Liberalising the requirements of compulsion?®
did not exclude the danger of gaps, and an assumption that all ultra vires
payments are made under compulsion’” would have been of a somewhat
fictitious nature, particularly if the citizen did not entertain the slightest
doubts about the lawfulness of the demand. None of these approaches
offered a satisfactory explanation of why unlawful demands by the state
should be treated differently from unlawful demands by private individ-
uals: after all, pressure might also be exerted by a big private company.
More importantly, the focus on the involuntariness of the payment ob-
scured the true reason for recovery. The involuntariness was presumed
because the demand was unlawful - but then it is the unlawfulness of
the public demand, not the involuntary payment, that founds the right
to recover. Even lawful tax demands, after all, are often only involuntarily
honoured.

Because of the deficiencies of the traditional unjust factors it was pro-
posed to base the right to recover on the ultra vires demand as such.”® This
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approach was finally endorsed by the House of Lords in Woolwich Equitable
Building Society v. IRC.” ‘In the end’, as it was put by Lord Goff, ‘logic appears
to demand that the right of recovery should require neither mistake nor
compulsion, and that the single fact that the tax was exacted unlawfully
should prima facie be enough to require its repayment.®® But what,
the commentators asked, was the exact unjust factor?®! Some passages
in the judgment stating that, because of the unlawfulness of the demand,
the money was paid ‘for no consideration’,3? sounded alarming.®® This for-
mulation seemed to resemble the civil-law concept of sine causa, flying in
the face of the fact that the English action in restitution did not rest on
a lack of legal ground. However, the Law Lords made it clear that the new
right to recover should only apply in cases of ultra vires demands by public
authorities. Therefore, a new unjust factor, ‘ultra vires demand’, might be
added to the list of existing unjust factors.®* In order to fit the new right
into a comprehensive system of unjust factors (and loyal to the English
tradition not to create special legal rules against public authorities), Peter
Birks has suggested an unjust factor of ‘transactional inequality’.®® It gives
a right for recovery in specific situations where the law protects an indi-
vidual from being compelled to submit to a certain demand. Thus, the
citizen is to be protected against having to pay unlawful taxes or other
levies, just as in Kiriri Cotton the law protects the tenants from having to
pay premiums for leases. The protection is made complete by a right to
recover that does not require mistake or compulsion.

It is true that the allusions to ‘no consideration’ do not say anything
about the special situation of unlawful demands by public authorities
and the special reasons for and against protecting the ratepayer.?® But,
however it is named, the new unjust factor created in Woolwich has a
distinctive character compared with the traditional ones: one of its core
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elements is that the obligation the claimant intends to discharge does
not exist. The tax demand being unlawful means that the claimant pays
on a (tax) liability that in fact does not exist. The same holds true for
the unjust factor ‘transactional inequality’. If the law protects the indi-
vidual from having to fulfil a certain demand and therefore provides him
with a right to recover, then the individual has paid on an obligation that
does not exist. In other words: the Woolwich unjust factor (and generally
the unjust factor ‘transactional inequality’) requires a performance with-
out legal ground and then dispenses with the need to find an express
element of vitiated intention. Thus, there are now certain areas where
payment on the basis of a legal ground that does not exist triggers, with-
out more, restitution. This may be the background to the allusions to
‘no consideration’ and to Lord Goff’s well-known passage in the Woolwich
judgment:

The law might have developed so as to recognise a condictio indebiti — an action
for the recovery of money on the ground that it was not due. But it did not do
so. Instead ... there developed common law actions for the recovery of money
paid under mistake of fact, and under certain forms of compulsion. What is
now being sought is, in a sense, a reversal of that development, in a particular type
of case.’?’

It is no accident that the reversal happened in the case of ultra vires de-
mands, even apart from the special need to protect the citizen. It is because
the legal ground, which the payer has in mind and which turns out to be
lacking, is always an enforceable obligation. There is no need to conceive
of other legal grounds, because a case where the citizen pays without obli-
gation but nevertheless ‘justly’ is hardly conceivable. If the legal ground
is always an obligation, there is no danger in founding restitution on the
lack of legal ground. In other words, restitution for no consideration is
tolerable as long as everyone knows exactly what consideration is.

V. Contractual payments and defective contracts

1. Valid contracts: the basis of performance

For valid contracts, there seems to be universal agreement that contrac-
tual payments cannot be recovered unless the counterperformance is, in
some or other way, defective. Thus, both English and German law pro-
vide for a right to recover a contractual payment in cases of frustration
or fundamental breach by the other party. Both legal systems also share

87 [1993] AC 70 at 172 (emphasis added).
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the proposition that neither frustration nor fundamental breach is able
to invalidate a contract with retroactive effect. In these circumstances,
the right to recover can be construed in different ways. A rescission for
breach may, for instance, be regarded as having the effect of changing the
contents of the contract by creating a right of the person rescinding to
recover his performance. The right to recover would thus be a contractual
one. This solution is employed by the German Civil Code.®® But recovery
might equally be regarded as a matter of unjust enrichment. It might
then be said that either the failure of counterperformance itself or the
rescission by the payer terminating the contract in futuro has the effect of
bringing the payer’s own contractual obligation to an end. The right to
recover might thus be founded on the fact that an event after payment
would have extinguished the payer’ liability if it had not already been
extinguished by the payment: in other words, the reason for the payment
has fallen away subsequently.®’

The key decision in English law, Fibrosa Spolka Akcyjna v. Fairbairn Law-
son Combe Barbour Ltd®° concerned a case of frustration. In Chandler v.
Webster®® it had been held that an obligation to pay, which was due be-
fore the time of frustration, was not affected by the frustrating event.
Outstanding payments, therefore, still had to be made, and payments pre-
viously made could not be recovered. This is an unsatisfactory result, and
so it was right for the House of Lords to overrule Chandler v. Webster. But
what the House did not do was to state that, contrary to Chandler v. Web-
ster, the frustrating event invalidates the obligation to pay, and to base
the right of recovery on the fact that the obligation had fallen away.>?
Instead, it was held that the right to recover rests, without regard to
the underlying obligation, directly on the failure of counterperformance.
Though it is generally agreed that recovery requires a termination of the
contract, it is not the termination itself but the failure of counterper-
formance - or failure of consideration - that justifies recovery. In Lord
Wright’s words: ‘The payment was originally conditional. The condition
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of retaining it is eventual performance. Accordingly, when that condition
fails, the right to retain the money must simultaneously fail’®® This is
(as their Lordships well knew®*) the model of the Roman condictio causa
data causa non secuta,”® which, however, was in Roman law (and still is in
modern German law®®) only applicable if there was no contractual obli-
gation at all. This was because the basis of a contractual payment was
the contract itself, not the counterperformance; hence, the counterperfor-
mance could only then be regarded as the basis of the payment if there
was no contract, not even the mistaken assumption by the payer of a
contract.®’

2. Void contracts: the problem of the correct unjust factor

It does not seem to matter, in cases of payments made on valid contracts,
whether the focus is on the underlying contractual obligation (as in
Roman and modern civil law) or on the payer’s expectation of counterper-
formance (as in modern English law): the results do not seem to differ.
Turning to void contracts, however, the different attitudes towards the
basis of contractual payments are crucial. If, as is the case in German
law, the basis of the payment is the intended discharge of a contractual
obligation, there is a right to recover if the underlying contract turns out
to be void.*® In England, the proposition that the basis of a contractual
payment is the receipt of the counterperformance seems to hold true also
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in cases of void contracts. Thus, there are statements to the effect that
payments made on a void contract can be recovered if there is a failure
of consideration (that is, counterperformance).®® But the matter does not
rest there. A performance on a void contract may also be recovered if the
payer has overlooked the invalidity on account of a mistake of fact. The
mistaken assumption of a valid contract has always been a subspecies
of the classic liability mistake.!® Thus, English law has recognised that,
independently of the counterperformance, the basis of a contractual pay-
ment may also be the contractual obligation itself. As a result, there seem
to be two unjust factors — mistake of fact and failure of consideration -
and therefore two bases (or two assumptions) underlying a contractual
payment - the assumption of a valid contract and the expectation of
the counterperformance. Since recovery for failure of the first basis was
restricted by the mistake of law rule, attention was bound to shift to the
second one.

A completely different approach was suggested by the courts of first and
second instance in the recent swaps litigation. Beginning with Hobhouse
Js (as he then was) judgment in Westdeutsche Landesbank Girozentrale v.
Islington LBC, it was said that the correct unjust factor in cases of void con-
tracts is ‘no consideration’: recovery rested, independently of the receipt
of the counterperformance, on the sole fact that the underlying contract
was void.!! The judgments attracted massive criticism among academic
writers who accused the courts of introducing the civilian concept of sine
causa, which does not fit into English law.1°2 Finally, in Kleinwort Benson v.
Lincoln City Council,'%® the House of Lords held that a payment on a void
contract may be recovered if the payer overlooked the invalidity on ac-
count of a mistake of law. The fate of the ‘no consideration’ approach is

99 Birks, ‘No Consideration’, 195; Burrows, Law of Restitution, 304; Goff and Jones, Law of
Restitution, 499 ff.; P. ]. Millett, ‘Restitution and Constructive Trusts’, (1998) 114 LQR
399, 414; but see Guenter Treitel, The Law of Contract (9th edn, 1995), 950.

100 Kelly v. Solari (1841) 9 M & W 54, 152 ER 24; Rover International Ltd v. Cannon Films Sale
Ltd (No. 3) [1989] 1 WLR 912.

[1994] 4 All ER 890 at 924 ff.; see also Kleinwort Benson v. South Tyneside Metropolitan
Borough Council [1994] 4 All ER 972 at 984; South Tyneside MBC v. Svenska International plc
[1995] 1 All ER 545 at 556 ff.; Kleinwort Benson v. Birmingham City Council [1997] QB 380;
Guinness Mahon & Co. Ltd v Kensington & Chelsea Royal LBC [1999] QB 215 (here the unjust
factor was confusingly called ‘total failure of consideration’).

Birks, ‘No Consideration’, 195; D. Cowan, ‘Banks, Swaps, Restitution and Equity’,
[1993] Lloyd’s Maritime and Commercial Law Quarterly 300; W. Swadling, ‘Restitution for
No Consideration’, [1994] Restitution LR 73; A. Burrows, ‘Swaps and the Friction
Between Common Law and Equity’, [1995] Restitution LR 15; Millett, ‘Restitution and
Constructive Trusts’, 413-14.

103 11999] 2 AC 349.
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unclear.!® All in all, the foundations of the right to recover payments on
void contracts seem to be in a certain state of confusion.

First, what exactly is the unjust factor ‘no consideration’? Are its crit-
ics correct in holding that with such an unjust factor all gifts have to
be recovered and that the judges in Westdeutsche, like those in Chandler
v. Webster, have confused different notions of ‘consideration’? In English
law, the word ‘consideration’ has a whole variety of meanings. In con-
tract law, it is usually the promise of a counterperformance; in the law
of restitution it has been used to stand for, inter alia, the rendering of
counterperformance,'® a future state of affairs contemplated and com-
municated as the basis of a transfer,! and the discharge of a debt.!®” In
Chandler v. Webster, the consideration (that did not fail) was the underlying
obligation, not the valid promise of counterperformance. All that mattered
in that case was whether the obligation on which the claimant was paying
was due before the frustrating event and thus continued to exist, indepen-
dently of the fate of the other party’s promise, which was not mentioned
at all. Likewise, ‘consideration’ in Westdeutsche was not the validity of the
promise of counterperformance (as had been suggested by the plaintiff)
but either the obligation the plaintiff intended to discharge or the entire
underlying contract as such, demanding and justifying the plaintiff’s pay-
ment. ‘Consideration’is here a certain kind of legal ground, and ‘no consid-
eration’ is, like ultra vires demands in terms of Woolwich, an unjust factor
focusing on the lack of the legal ground the claimant had in mind.'%® (The
last qualification may be important: recovery is justified by the fact that
the contract that, in the minds of the parties, underlay the payment, was
not valid; that is, the consideration which is absent must be something the
parties had in mind; therefore there is no question of recovering all gifts.)

3. Restitution after full execution?

A further question is whether it is correct to allow recovery even if there is
no failure of consideration. As there now seems to be general agreement

104 It seems to be approved of by Lords Browne-Wilkinson and Lloyd (calling it ‘total
failure of consideration’) and rejected by Lord Goff; see Westdeutsche Landesbank
Girozentrale v. Islington London Borough Council, [1996] AC 669 at 683 (Lord Goff), 710-11.
(Lord Browne-Wilkinson); Kleinwort Benson v. Lincoln City Council [1998] 3 WLR 1095 at
1126 (Lord Goff), 1135 (Lord Lloyd).

105 Fibrosa Spolka v. Fairbairn [1943] AC 32 at 48, per Viscount Simon LC.

106 Birks, Introduction, 223.

107 Goff | in Barclays Bank v. Simms [1980] 1 QB 677 at 695; Matthews, ‘Money Paid Under
a Mistake’.

108 See, especially, Leggatt L] in Westdeutsche Landesbank v. Islington LBC [1994] 4 All ER 890
at 969; Saville LJ in Kleinwort Benson v. Birmingham City Council [1997] QB 380.
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about the right to recover in cases of a partial failure of consideration
(at least if both performances consist in money, as in the swaps cases),!%
the crucial case is that of a void contract that has been fully executed. If
failure of consideration (that is, counterperformance) was the correct un-
just factor, recovery would be excluded. But what is then the role of a void
contract in English law: is it a reason for restitution or does it merely ex-
clude the enforceability of contractual claims? It has been suggested that
a claimant has no reason for restitution if he got everything he bargained
for: he would merely take advantage of the fact that the contract turns
out to be void in order to escape a bargain he regrets.''® However, the
problem is that the claimant may take advantage of the invalidity as long
as he has not yet performed: he may always refuse to perform, even if he
has already received the entire counterperformance. Why is the contract
regarded as valid as regards recovery, but as invalid as regards enforceabil-
ity? Why are there different rights of penitence, dependent on the state
of contractual performance? And what is the difference between a void
and an unenforceable contract?

So far as the case law is concerned, there seems to be no general prin-
ciple that restitution after defective contracts requires a failure of con-
sideration. Rather, there are different lines of authority, depending on
the reason why the contract is defective.!'! In several cases restitution
is possible without having regard to the counterperformance. This is ex-
plained, by academic writers, by a long list of unjust factors such as mis-
take, fraud, undue influence, inequality, minority, ultra vires and illegal-
ity, which merely reflect the reason why the contract is void or voidable.!!?
The policy rendering a contract invalid is, very often, also a policy requir-
ing a right to recover. But instead of introducing a double inquiry, it may
be easier to hold that, as a general principle, an invalid contract triggers
restitution and then consider possible exceptions.

One exception are contracts made by minors. The courts have excluded
recovery by the minor if he has received the counterperformance.!’®> On
the other hand, recovery seems to be possible as long as the minor has

199 1ord Goff in Westdeutsche Landesbank v. Islington LBC [1996] AC 669 at 682-3; Goss v.
Chilcott [1996] AC 788 at 798 (PC); Birks, ‘No Consideration’, 213-14; A. Burrows,
‘Restitution of Payments Made Under Swap Transactions’, [1993] NLJ 480.

110 Birks, ‘No Consideration’, 199, 206 ff.; Swadling, ‘Restitution’, 85; Millett, ‘Restitution

and Constructive Trusts’, 414; Goff and Jones, Law of Restitution, 656-7.

For details, see S. Meier, ‘Restitution after Executed Void Contracts?’, in: Peter Birks

(ed.), Lessons of the Swaps Litigation (2000), 168.

Cf. Zimmermann, ‘Unjustified Enrichment’, 416.

113 Steinberg v. Scala Ltd [1923] 2 Ch 452; Pearce v. Brain [1929] 2 KB 310.
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not received anything, even though the other party is ready and willing
to perform.!!* This state of the law, restricting the minor’s protection to
cases where he has not yet performed, cannot be explained on account of
a failure of consideration (since the minor does not complain about the
other party’s unwillingness to perform). In fact, it cannot be rationally ex-
plained at all and is therefore criticised by academic writers who favour a
right in the minor to recover independently of the receipt of the counter-
performance, based on an unjust factor such as inequality or minority.!!>

More interesting are those cases where the contract lacks the form re-
quired by a statute or is tainted by another, rather technical, defect. If
both parties have performed their obligations, there are good reasons to
hold that the legal defect does not necessarily require an unwinding of
performance and counterperformance, and that it may be more conve-
nient to leave the parties in their actual positions. This may be the reason
why the Statute of Frauds!!® and similar English acts!!” have held the con-
tract to be merely unenforceable rather than void. Thus recovery after full
execution was prevented, because recovery in the case of a valid (though
unenforceable) contract always requires some kind of defect with regard
to the counterperformance. Another device is used by German law, which
provides for the possibility of ‘curing’ the defect: contracts lacking a statu-
tory form are usually void,!'® but nevertheless are often held to be valid
after full performance has been made.!'® This has the result that restitu-
tion after full execution is prevented. A similar policy seems to explain
those English cases where the contract has been held to be void for lack
of form or another technical defect, but where recovery has been made
dependent on a failure of consideration. Restitution of a fully executed
contract was thus prevented.!?® Many of these cases concerned insurance

114 Corpe v. Overton (1833) 10 Bing 252; 131 ER 901; which seems not to have been
overruled by Steinberg, cf. [1923] 2 Ch 452 at 460-1.

115 Goff and Jones, Law of Restitution, 641-2; see also Goff and Jones (3rd edn, 1986)

439 ff.; Burrows, Law of Restitution, 324-5; Birks, Introduction, 216-17; S. Arrowsmith,

‘Ineffective Transactions, Unjust Enrichment and Problems of Policy’, (1989) 9 Legal

Studies 307, 316-17; G. Treitel, ‘The Infants Relief Act, 1874’, (1957) 73 LQR 194, 202 ff.

Statute of Frauds (1677), abolished 1954.

117 Law of Property Act 1925, s. 40, and Law of Property Act (1949) s. 2, rendered
contracts for sale of land unenforceable if not in writing. Now, these contracts are
rendered void: Law of Property Act 1989, s. 2.

118 ¢ 125 BGB.

119 see, e.g., §§ 313, second sentence, BGB (contracts for sale of land), 518(2) BGB
(contracts of gift).

120 Re London County Commercial Reinsurance Office [1922] 2 Ch 67; Home & Colonial Insurance
v. London Guarantee (1928) 32 Lloyd’s Rep 267; Re Cavalier Insurance [1989] 2 Lloyd’s Rep
430; cf. also Aratra Potato v. Taylor Johnson Garrett [1995] 4 All ER 695.
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contracts. Here a unilateral right on the part of the insured to recover
the premiums, without counterrestitution, seemed to be unfair; mutual
restitution, however, including recovery of the insurance sum by the in-
surer, seemed to run counter to the purpose of the invalidating statute.
Therefore, the courts held that recovery required a failure of considera-
tion, and that the claimant’s assumption of a valid contract was merely
an irrelevant mistake of law.

Whereas in German law there exists a well-defined notion of a void
contract, always triggering a right in restitution (unless the invalidity is
‘cured’), in English law the word ‘void’ has no such technical meaning. It
is thus necessary to distinguish those kinds of defective contracts where
restitution is always possible and others where restitution does not take
place after the contract has been fully executed. This can best be done by
a kind of legal-ground analysis, crystallising certain types of defective con-
tracts that may, once they have been executed, provide a legal ground for
the performance. A system of unjust factors may perform a similar task
by establishing for every ground of invalidity whether it will also serve as
a ground for restitution. But then it will concentrate on the legal transac-
tion underlying the transfer rather than on the claimant’s state of mind.
Generally speaking, it would be better not to confuse defects in contracts
that are grave enough to require an unwinding of performances with
the reasons why a transfer without any justification should be recovered
(for example, liability mistake).

Wagers are another example of contracts that are void but do not trigger
a right to recover. It is as yet unclear whether this can be better explained
by the assumption that a wager is a kind of legal ground in the form of a
natural obligation!?! or by a defence of wagering. In any case, it cannot be
explained by a system of unjust factors focusing on the claimant’s will.}22
May a person recover for failure of consideration, contending that he won
the wager and was not paid by the loser? Or can a person, having lost,
recover for mistake of fact because he did not know that the other party
was a professional gambler? Or perhaps even for a mistake of law if he
assumed the contract to be binding?

4. Mistake of law and the re-emergence of the condictio indebiti

Confusion has increased since contractual payments have become recov-
erable on account of a mistake of law. The idea behind this unjust factor
seems to be that claimants who knowingly perform on a void contract

121 Cf. above, 55-6. 22 This is suggested by Birks, ‘No Consideration’, 220-1.
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should be excluded from restitution (provided they have received the
entire counterperformance).?® This policy is not, in principle, objection-
able; however, it does not apply to all cases of invalid contracts. Knowledge
of the invalidity should not bar recovery on the part of a victim of com-
pulsion, undue influence or illegal exploitation, or on the part of a minor,
or (presumably) on the part of a local authority in the case of an ultra
vires contract. German law, providing for a defence against the condictio
indebiti if the claimant knew that he was not obliged to perform (in which
case he has to resort to the condictio causa data causa non secuta?), does not
apply that defence in those cases. In Westdeutsche Landesbank v. Islington LBC,
where recovery was said to rest on the void contract itself, the judges ar-
guably provided for a defence of voluntary payment if the claimant knew
the contract was void,'?> a defence which might also be applied in a flex-
ible manner. But if the unjust factor is the mistake of law as such, it can
cover only those cases where knowledge of the invalidity really matters.
For the other cases, the usual unjust factors are still needed.

Even in those cases where knowledge of the invalidity should bar recov-
ery, it may be asked whether the unjust factor mistake of law can really
perform this function. Kleinwort Benson v. Lincoln City Council may be com-
pared with the Scottish decision Morgan Guaranty Trust v. Lothian Regional
Council'?® where recovery after a void swap was also allowed by abolishing
the mistake of law rule. Abolition of the mistake of law rule, in Scottish
law, means that the mistake of law does not bar the condictio indebiti, that
is, a performance without legal ground may be recovered if the claimant,
labouring under a mistake of law, assumed the legal ground to exist.!?’
Conversely, in England it is solely the mistake itself that is regarded as
the reason for restitution. Taking the causal mistake approach seriously, it
need not be a mistake about the validity of the contract. Therefore, a bank,
knowing the swap to be void, and having received the entire counterper-
formance, should nevertheless be able to recover if it had miscalculated
the tax effects of the swap, or if it had forgotten that it had received a
better offer from another municipality, and if it would not have entered
the swap had it not been mistaken. Such an expansion of restitution after

123 Burrows, ‘Swaps’, 17. 124 See above, n. 98. 125 See [1994] 4 All ER 890 at 893.

126 (1995) SIT 299.

127 1t is still unclear whether the Scottish condictio indebiti requires proof of error or
whether transfer without legal ground suffices with knowledge as a defence. See N.
Whitty, ‘Some Trends and Issues in Scots Enrichment Law’, [1994] JR 127; Whitty, ‘Die
Reform des schottischen Bereicherungsrechts’, (1995) 3 Zeitschrift fiir Europdisches
Privatrecht 216 ff.; R. Evans-Jones, ‘From “Undue Transfer” to “Retention Without a
Legal Basis™’, in: his (ed.), The Civil Law Tradition in Scotland (1995), 213.
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void contracts is highly inconvenient and, at any rate, nowhere discussed;
rather, it seems that mistake of law is usually conceived of as a mistake
about the validity of the contract. But then restitution for mistake of law
comes close to the condictio indebiti.

There are indeed some indications in Kleinwort Benson v. Lincoln CC that
the true reason for restitution might be the void contract rather than the
claimant’s mistake. First, if restitution were based on mistake, one may
reasonably ask whether recovery should be possible after full execution,
when the sole reason why the claimant would not have entered the swap
had he known its invalidity was fear for the counterperformance.'?® Ac-
cording to Lord Goff, however, full execution could not prevent recovery,
for otherwise ‘effect would be given to a contract which public policy has
declared to be void’'? Is it, then, really the mistake of the parties that
justifies recovery?

Secondly, in Kleinwort Benson the Lords faced the problem of judicial
change in the law.’®® May a claimant who pays in accordance with the
previously held view recover if this view is later overruled? The traditional
declaratory theory according to which the new decision merely declares
what has always been the law was said by all Lords to rest on a fiction: in
reality, the new decision changes the law. None the less, Lords Goff and
Hoffmann held that a claimant acting under the previously held view was
labouring under a mistake of law. This can hardly be reconciled with the
common-sense meaning of the word ‘mistake’. Interestingly, therefore,
Lord Hoffmann stated that account had to be taken of the principle of
unjust enrichment and then it had to be decided whether the claimant
‘should be treated for the purpose of some legal rule as having made a
mistake’.®! And indeed, the problem of recovery after a judicial change
in the law cannot be solved by asking what constitutes a mistake. This
inquiry merely obscures the decisive policy question whether a transfer
made in accordance with the earlier view of the law should be regarded
as final - in other words, whether an established line of cases, even if it
is later overruled, should be able to constitute a legal ground. It is not
per se objectionable that Lord Hoffmann and Lord Goff abandoned the
ordinary meaning of the word ‘mistake’. This step, however, necessitates

128 Birks, ‘No Consideration’, 230, n. 137. 12 [1998] 3 WLR 1095 at 1127.

130 See S. Meier and R. Zimmermann, ‘Judicial Development of the Law, Error Iuris, and
the Law of Unjustified Enrichment — A View From Germany’, (1999) 115 LQR 556.

131 [1998] 3 WLR 1095 at 1137.
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abandoning the proposition that the reason for restitution for mistake is
the vitiated intention of the claimant.!3?

Thirdly, there is the speech of the Scottish judge sitting in Kleinwort
Benson, Lord Hope, according to whom the mistake has the function of
demonstrating that a transfer without legal ground is not voluntary.!*3
This is exactly the model of the condictio indebiti. Even though the English
judges may object to this passage, it may well be, as shown above, that
restitution for mistake of law is in truth restitution on grounds of the void
contract. While English lawyers may refuse to base restitution openly on
the lack of legal ground the claimant has had in mind - for example,
in the form of an unjust factor of ‘no consideration’ - the very same
proposition would seem to enter the stage again through the back door
of mistake of law.

132 See P. Birks and W. Swadling, ‘Restitution’, [1998] All ER Annual Rev 390, 397 ff.
133 1998] 3 WLR 1095 at 1146.



3 In defence of unjust factors

Thomas Krebs

I. Introduction

The English law of unjust enrichment has always insisted that a claimant
asking for restitution must show that there is a good reason why resti-
tution should be available to him. It has differed from its more ancient
Continental counterparts in that the ground for restitution was not an
abstraction like ‘lack of juridical reason for the enrichment’, but a prag-
matic, positive requirement or ‘unjust factor’, as Peter Birks has called it.

One question that lies at the heart of the recent swaps litigation is
whether there can be restitution in English law for the mere reason that
money was paid pursuant to a contract which has subsequently turned
out to be void. If this question is answered in the affirmative, it will mean
that the English law of unjust enrichment has come close to adopting the
civil-law condictio indebiti - the claim to restitution on the basis that money
was paid which was not due. In this chapter, it is argued that that would
be the beginning of the end of the system of ‘unjust factors’. The English
law of unjust enrichment would move considerably closer to civilian legal
systems.

Before the question can be faced, it is necessary to look very briefly at the
two different approaches. The leading textbook in comparative law, Konrad
Zweigert and Hein Kotz’s An Introduction to Comparative Law, identifies ‘the
entrenched position of the institution of unjustified enrichment’ as one
of the distinctive features of German law.! For this reason amongst others,
German law will serve as a model of the civilian approach.

I am grateful to Professor Ewan McKendrick for his comments on an earlier draft.
1 K. Zweigert and H. Kotz, An Introduction to Comparative Law (trans. T. Weir, 3rd edn,
1998), 71.
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1. The common-law approach to unjust enrichment

In the latest edition of their book The Law of Restitution, Lord Goff of
Chieveley and Gareth Jones write: ‘If money has been paid under a
contract which is or becomes ineffective, the recipient is evidently
enriched. It is a distinct question whether that enrichment is an unjust
enrichment.?

This ‘distinct question’ is answered by English law by reference to a
list of what Birks has called ‘unjust factors’ - factors that render an en-
richment unjust in the eyes of the law. It is characteristic of these unjust
factors that they give us an immediately intelligible reason why restitu-
tion should follow. Birks has identified three families of unjust factors:?
the ‘I did not mean to give’ family of claims, ‘unconscientious receipt’ and
‘policy-motivated restitution’. Where the claimant was mistaken in mak-
ing the payment, as in Barclays Bank v. Simms* (where a bank honoured
a cheque which had been countermanded), or in Chase Manhattan Bank v.
Israel-British Bank® (where a payment had, by mistake, been made twice), it
is readily apparent that the defendant’s enrichment is unjust and should
be reversed. Similarly, where the claimant is forced to part with his money
because of the defendant’s illegitimate pressure, the latter’s enrichment
will be considered ‘unjust’ by the law - this time, ‘duress’ is the unjust
factor.

In cases of ‘failure of consideration’ payment is made on a certain condi-
tion, normally that the defendant will counterperform. Where that coun-
terperformance fails, as it did in the famous Fibrosa case,® it is clear that
restitution should be available to the disappointed claimant.’

It is controversial whether there exists an additional family of claims
called ‘unconscientious receipt’ or ‘free acceptance’. The reason for resti-
tution here is argued to be the fact that the defendant exploited the

N

Lord Goff of Chieveley and Gareth Jones, The Law of Restitution (5th edn, 1998),
499.

See P. Birks and R. Chambers, Restitution Research Resource (2nd edn, 1997), § 113.
Barclays Bank Ltd v. W. ]. Simms Son and Cooke (Southern) Ltd [1980] 1 QB 677.

Chase Manhattan Bank NA Ltd v. Israel-British Bank (London) Ltd [1981] Ch 105.
Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd [1943] AC 32.

A complete account of Birkss taxonomy should not fail to mention ‘ignorance’,
where a benefit is taken from the claimant without his knowledge, and
‘helplessness’, which is the more extreme form of duress in which the claimant is
incapable of preventing the defendant’s enrichment - for example, by being
tied to a chair: see P. Birks, An Introduction to the Law of Restitution (1985, revised
edn, 1989), 140 ff.
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claimant’s weakness in some way,® or freely accepted a benefit which he
knew was not proffered gratuitously.’

Classifications and taxonomies often contain a residual category
‘others’, and this taxonomy is no exception. In some cases, restitutionis
available even though the case does not fit either of these two broad cate-
gories. Invariably, this is because the law pursues a policy favouring resti-
tution in this kind of case. It will be necessary to discuss ‘policy-motivated
restitution’ in more detail later. For now, the well-known case of Woolwich
v. IRC may serve as an example.!® The Woolwich Equitable Building Soci-
ety had been assessed for taxes which, in its view, the Inland Revenue had
no power to raise. It nevertheless paid under protest. It then successfully
challenged the tax, showing that the assessment had been ultra vires and
void. The Revenue repaid the overpaid tax, but refused to pay interest on
it. The Woolwich therefore had to show that, as soon as it paid over the
money, it had a restitutionary claim against the Revenue, which would
naturally attract interest. The difficulty was that the Woolwich had not
made a mistake - it had known the assessment was ultra vires from the
start, and had said so. Nor could it be seriously contended that the pay-
ment had been made under duress: any pressure exerted was the pressure
of due legal process, and as such it was not ‘illegitimate’. The Woolwich
nevertheless succeeded. The principle ‘no taxation without Parliament’,
the policy in favour of the legality of government and the rule of law
strongly favoured restitution.!!

Within this taxonomy there is no room for ‘restitution of moneys paid
under void transactions’. Nullity as such does not lead to restitution, al-
though this does not mean that restitution will not be available in cir-
cumstances in which a payment is made under a void transaction. In the
majority of cases some unjust factor will be available: thus, if the defen-
dant has not yet performed, the claimant might be able to rely on failure
of consideration. Even where this is not the case, policy-motivated resti-
tution may well be available. The Woolwich case is an example in point:
the Revenue’s claim was void, but it was not that voidness which led to

8 For example, Louth v. Diprose (1992) 175 CLR 621 (High Court of Australia). It is arguable
that some duress cases should equally be categorised as belonging in this category.

9 See P. Birks, ‘In Defence of Free Acceptance’, in: A. Burrows (ed.), Essays on the Law of
Restitution (1991), 109.

10 Woolwich Equitable Building Society v. IRC [1993] AC 70.

11 professor Birks had strongly argued that claimants in the Woolwich’s position should
succeed on this ground: see P. Birks, ‘Restitution from the Executive: a Tercentenary
Footnote to the Bill of Rights’, in: P. Finn (ed.), Essays on Restitution (1990), 161.
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restitution, but the policy favouring constitutional legality. Often, and this
is an important point to grasp at the outset, the policy favouring nullity
will also favour restitution. That is not to say, however, that this will al-
ways be the case in English law.

2. The German approach to unjust enrichment

It is striking that German law refers to ‘unjustified’ rather than ‘unjust’
enrichment. This is more than a mere semantic difference. Although one
should not fall into the error of supposing that in German law it is the
defendant who has to show that he is entitled to keep the enrichment, the
starting point in German law is that all enrichments are prima facie un-
just, unless they can be justified. The fact that it is the claimant who has to
show that the defendant’s enrichment cannot be justified does not change
this fundamental characteristic of German law, which is inherent in the
formulation of the general provision of unjust enrichment in § 812(1) of
the German Civil Code, the Biirgerliches Gesetzbuch (BGB):

Wer durch die Leistung eines anderen oder in sonstiger Weise auf dessen Kosten etwas
ohne rechtlichen Grund erlangt, ist ihm zur Herausgabe verpflichtet. ..

[He who obtains something through somebody else’s performance or in another
way at his expense without a legal cause, is obliged to make restitution to the
other...]

By § 812(1), first sentence, an enrichment is considered unjust if it lacks a
‘legal cause’. In most cases, this will mean that a benefit has been trans-
ferred under a supposed legal transaction. That transaction turns out to
have been void, either because it was void from the beginning, or because
it has since been avoided ab initio. In such cases, § 812(1), first sentence,
provides that the recipient has to return the benefit to the transferor.
The problem with § 812(1), first sentence, is, however, that it is consid-
erably wider than this. As Basil Markesinis, Werner Lorenz and Gerhard
Dannemann point out, the main dilemma with general provisions ‘is that
with them one tends to get more than one has bargained for: their word-
ing will often cover more than it should. The main attention within legal
systems based on general clauses will, therefore, be geared towards ex-
cluding certain categories from the application of the general rule.'? The
section has thus been narrowed down considerably, first by jurists, then by
judges who adopted the proposed academic solutions. German law today

12 B. S. Markesinis, W. Lorenz and G. Dannemann, The German Law of Obligations, vol. I,
The Law of Contracts and Restitution (1997), 713.
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differentiates between ‘enrichments by performance’ and ‘enrichments in
another way’. Both have precisely defined requirements, which it has taken
German jurists almost half a century to work out, and even today there is
considerable controversy over whether the distinction is appropriate, and
where precisely it lies.

This chapter concentrates on ‘enrichments by performance’. While it
is argued in Germany that in these cases restitution will follow because
the purpose of the transfer, namely the discharge of an obligation, has
failed,'® it is clear that in practice restitution will normally follow where
a benefit has been transferred pursuant to an obligation which has later
turned out to be void.

II. The swaps litigation

After this brief overview of the different approaches to unjust enrichment
in England and Germany, it is now time to consider the swaps litigation.
It is argued in this chapter that the effect of that litigation has been to
move English law appreciably closer to German law.

Many readers will be, in Lord Goff’s words, ‘seasoned warriors in the
continuing battle of the swaps’.!* They may forgive me for the brief expla-
nation of the background which follows. Interest swaps are traded on the
financial markets. Two parties lend each other a notional sum on terms
that one pays interest at a fixed, the other at a floating, rate. Both are
speculating that interest rates will develop in their favour. Local authori-
ties widely engaged in interest-rate swaps from the early 1980s onwards.
In Hazell v. Hammersmith and Fulham London Borough Council'®> the House
of Lords held that such transactions were ultra vires local authorities
and that any swaps that local authorities had entered into were therefore
wholly void. The consequence was a wave of litigation in which losing par-
ties to interest-rate swaps sought restitution of their losses. In this chapter,
I am mainly concerned with the first and the last of these cases, namely
with Westdeutsche Landesbank Girozentrale v. Islington LBC'® and Kleinwort
Benson v. Lincoln City Council.”

13 See D. Reuter and M. Martinek, Ungerechtfertigte Bereicherung (1983), 110.

14 Kleinwort Benson v. Lincoln London Borough Council [1999] 2 AC 349 at 367.

15 [1992] 2 AC 1.

16 Westdeutsche Landesbank Girozentrale v. Islington London Borough Council [1994] 4 All ER 890
(QBD and CA) at 924 (references will be to the All England Law Reports, as both first
instance and Court of Appeal decisions are conveniently reported together there);
varied [1996] AC 669 (HL).

17.11999] 2 AC 349.
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The cases that reached the Commercial Court can be broadly divided
into those which concerned ‘interrupted swaps’ and those which con-
cerned ‘closed swaps’. In interrupted swaps the risks had not been allowed
to run their full course. One party was ahead when the blow of Hazell fell,
but there was no telling whether the roles of winner and loser might not
have been reversed as the swap continued, sometimes over several more
years. Closed swaps had been fully performed, winners and losers con-
clusively determined. The risks had run their course, the parties had got
what they had bargained for.

Litigants asking for restitution of moneys paid pursuant to interest-rate
swaps involving local authorities were faced with a number of problems.
In most cases payments had been made both ways. The losing party had
got at least something from the winner. This made it more difficult to
argue that there had been a total failure of consideration, which would
otherwise have been the obvious ground on which restitution could have
been based. The problem was compounded in cases involving closed swaps.
In these cases there had been no failure of consideration at all. The par-
ties had got exactly what they had bargained for. It was, furthermore,
difficult to base the claim for restitution on the ground of mistake. If
there had been a mistake at all, and this is a question of some contro-
versy, it had been one of law, and only the House of Lords could depart
from the long-standing rule that there could be no restitution in English
law based on mistake of law only. It was thus tempting to argue that
restitution should be awarded for the simple reason that the interest-rate
swaps under which the money had been paid had been declared void by
the House of Lords. This approach avoided all of the above difficulties at a
stroke.

1. ‘No consideration’

Westdeutsche Landesbank Girozentrale v. Islington LBC was the first swaps case
to reach the High Court. Two cases, Westdeutsche itself and Kleinwort Benson
v. Sandwell BC'® were heard together by Hobhouse J. In Westdeuische, the rel-
evant swaps had all been interrupted. One swap in Sandwell, however, had
been fully completed. Irrespective of whether the swaps had been com-
pleted or not, Hobhouse | ordered restitution because there had been ‘no
consideration’ for the payments, the swaps agreement having been void
from the start. In other words, he based restitution on the nullity of the
underlying transaction alone, without looking for substantive reasons for

18 11994] 4 All ER 890.
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restitution, thus putting Birks’s taxonomy into doubt and moving English
law considerably closer to the Leistungskondiktion.

Birks has since shown?!® that restitution in interrupted swaps can be
explained on the ground of failure of consideration: the risks have not
run their course, the parties did not get what they bargained for. The
requirement that a failure of consideration must be total can be avoided by
ordering restitution of the net balance of payments, as Hobhouse J indeed
did in Westdeutsche itself. When Islington Council appealed to the Court of
Appeal, this analysis was confirmed, although in a somewhat half-hearted
fashion, and while arguably endorsing the ‘no consideration’ approach at
the same time. As Sandwell Council did not appeal, the Court of Appeal did
not get the opportunity to decide the crucial question whether restitution
was available in completed swaps until much later, in Guinness Mahon &
Co. Ltd v. Kensington and Chelsea Royal London BC.2°

In a completed swap, there can be no question of restitution based on
failure of consideration. While the mistake of law bar was still in place,
the only conceivable ground for restitution was one of policy: the ultra
vires doctrine pursues a policy in favour of a responsible administration
of public finances. This policy is best realised by making sure that any
ultra vires transactions entered into by local authorities are reversed, at
least where the local authorities are the losers. A legal system commit-
ted to the rule of law, however, cannot countenance the possibility of
compelling the unsuspecting banks to repay their winnings to the local
authorities while not putting them in a position likewise to recoup their
own losses.?! The policy underlying the ultra vires doctrine in this type
of case could thus have justified ordering restitution in all cases. This ar-
gument, however, was never seriously advanced.?? Once Hobhouse ] had
ordered restitution on the ground of ‘no consideration’, it was no longer
necessary to discuss the policy underlying the nullity in these particular
cases. ‘No consideration’ was far more convenient.

In Guinness Mahon v. Kensington and Chelsea LBC the Court of Appeal con-
firmed that ‘absence of consideration’ was available as a ground for resti-
tution in cases of completed swaps. Thus, there is now unequivocal Court

19 p. Birks, ‘No Consideration: Restitution after Void Contracts’, (1993) 23 University of
Western Australia LR 195.

20 [1999] QB 215.

21 Not surprisingly, the banks had been the overall winners of the swaps entered into
with local authorities — Hazell turned them into the overall losers!

22 1t is referred to in the bank’s skeleton argument in Westdeutsche and some of the other
lead cases, but since in those cases the banks were asking for restitution, the
argument was perceived to be a weak one.
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of Appeal authority that nullity as such can trigger restitution. It is never-
theless open to doubt whether this line of authority will in future need to
be relied on. This is because of the recent case of Kleinwort Benson v. Lincoln
CC, to which the discussion will now turn.

2. Mistake of law

‘Absence of consideration’ was unlikely to assist the claimants in the latest
and probably last instalment of the swaps saga. Some of the payments had
been made more than six years before issue of the writ. The only hope
was recovery on the ground of mistake, because section 32(1)(c) of the
Limitation Act 1980 meant that time would only have begun to run when
the mistake could have been discovered, in other words when Hazell was
decided.

As mentioned above, the obstacle in the way of such a claim was the
long-standing rule that there could be no restitution for the sole reason
that a transfer had been made under a mistake of law. A mistaken belief
in the legal capacity of the local authority was, after all, clearly a mistake
of law rather than fact. Only the House of Lords could abrogate that rule,
and by a three to two majority it did.?®> Their Lordships’ disagreement
did not concern the question whether the rule should be abolished or
not: they were unanimous in their condemnation of it. However, Lords
Browne-Wilkinson and Lloyd felt that the bank could not be described as
having paid the money under a mistake at all: at the time the payment
was made the law was indeed what they thought it was, and most lawyers
would have advised them that they were liable to pay. It was only later,
when the Divisional Court declared swap transactions ultra vires local
authorities, that the law was changed. While both Law Lords accepted
that the decision of an English court was to some extent retrospective,
they both felt that ‘retrospection cannot falsify history’.? The ‘paradigm
case’ on which they relied is one in which the House of Lords overrules
a line of Court of Appeal authority. In that situation, according to Lord
Lloyd,? prior to the House of Lords ruling, the law was as the Court of
Appeal had said previously. The House of Lords is unable to change this.
‘The House of Lords can say that the Court of Appeal took a wrong turning.
It can say what the law should have been. But it cannot say that the law

23 [1999] 2 AC 349. The way in which the case reached the House of Lords was unusual.
In the Commercial Court, Langley | made a consent order dismissing the claim but
granting a certificate for an appeal directly to the House of Lords. In this way, their
Lordships did not have the benefit of reasoned judgments below.

24 At 517 (Lord Browne-Wilkinson), 548 (Lord Lloyd). 25 At 548.
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actually applied by the Court of Appeal was other than what it was.?® The
majority, however, took the view that the declaratory theory of judicial
decision meant that the law applicable at the time of the payment indeed
had been what the House of Lords now declared it to be. It followed from
this that at the time of the payment the payer was labouring under a
mistake of law.

The question what constitutes a mistake in this context will exercise
the minds of unjust enrichment and contract lawyers for some time to
come. It will also be of great interest to legal philosophers. This is not the
place to discuss the question in any detail. Whatever view one takes on
this issue, however, the result of the decision of the majority is that where
the law is changed by judicial decision this may well have restitutionary
consequences. The emphasis is taken away from the state of mind of the
payer and is transferred to the validity or otherwise of the obligation
he sought to discharge by making the payment. Restitution follows, not
so much because the payer was mistaken, but because the obligation he
sought to discharge has now been declared void.

This was always going to be one difficulty with abolishing the mistake
of law bar. Birks had foreseen it. He had argued that, where both parties
had got precisely what they had bargained for, in other words where they
could no longer be prejudiced by their mistake of law, restitution should
not be available - the mistake, if any, had been ‘spent’2’” He thus focused
on mistake, not on the nullity as such. Had his argument been accepted,
it would have been necessary, in cases of ‘spent’ mistakes, to ask why the
underlying transaction had been void, and whether the policy favouring
nullity also favoured restitution. Restitution in such cases would thus have
been policy based, not mistake based. The House of Lords unfortunately
rejected Birks’s analysis without discussing it in any detail, and apparently
without realising that there was much more to it than the question of
at what point in time the cause of action in money had and received
arose.

In consequence, whenever a payment is now made under a void con-
tract, a defendant will face an uphill struggle if he is to convince the
court that the claimant was not labouring under a ‘mistaken’ belief in
the validity of the contract. The result will be that in the overwhelming
majority of cases nullity by itself will be sufficient to trigger restitution.
While the dismantling of the mistake of law bar has no doubt taken the
wind out of the sails of the ‘no consideration’ doctrine, the end result is

26 Ihid. %7 P. Birks, ‘No Consideration’, 230, n. 137.
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very much the same, with nullity by itself leading to restitution of any
benefits received pursuant to a void transaction.

Lord Goff, true to form, referred to comparative law in order to justify
his reasoning. German law took pride of place in his analysis:

It is of some interest that, in German law, recovery is not dependent on proof
of mistake (whether of fact or law) by the claimant. Para. 812(1) of the BGB
(Btirgerliches Gesetzbuch) confers a right to recover benefit obtained without legal
justification (ohne rechtlichen Grund)...Para. 814 of the BGB, however, provides
that a person cannot reclaim a benefit conferred by him if he knew that he was
not bound to confer it; but it seems that the burden rests on the recipient to
prove the existence of such knowledge (a striking contrast with the common law,
which requires the plaintiff to prove mistake). .. For present purposes, however,
the importance of this comparative material is to reveal that, in civil law systems,
a blanket exclusion of recovery of money paid under a mistake of law is not
regarded as necessary. In particular, the experience of these systems assists to
dispel the fears expressed in the early English cases that a right of recovery on
the ground of mistake of law may lead to a flood of litigation, while at the
same time it shows that in some cases a right of recovery, which has in the
past been denied by application of the mistake of law rule may likewise be
denied in civil law countries on the basis of a narrower ground of principle or
policy. (At 374-5.)

There is much in this brief extract to stimulate the thought processes of a
comparative lawyer. In particular: if it is true that the decision in Kleinwort
Benson v. Lincoln CC means that a claimant no longer needs to prove a
mistake properly so called, but that the voidness of the transaction itself
triggers restitution, the words of Lord Goff assume a new significance.
Is it truly possible to conclude from the experience of German law that
restitution for lack of legal ground will not lead to a flood of litigation in
a common-law system? The remainder of this chapter will examine this
question.

III. Invalidity in German law

In German as in English law, there are a number of reasons why a sup-
posedly valid obligation might later turn out to be void. As a general rule,
the use of the word nichtig (‘void’) triggers the application of §§ 812-22,
the law of unjust enrichment. This might be thought to mean that the
voidness of the obligation itself is the reason for restitution, or at least that
it is the mistaken belief in the validity of the obligation which could be
described as the ‘unjust factor’. In a seminal essay, which to this day can
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be described as the basis of the modern German law of unjust enrichment,
Ernst von Caemmerer pointed out that this is not so. He wrote: ‘The ac-
tual reasons for restitution lie outside the law of unjust enrichment. The
law of restitution would otherwise be overburdened.’?® Whether an obli-
gation is valid, void or voidable is determined by the general law. Where
the general law determines that an obligation is void, or can be rendered
void by one party’s unilateral act, restitution is the consequence. The gen-
eral law is drafted with that consequence in mind. Generally, when the
law uses the word nichtig, it is aware that this might have restitutionary
consequences. Where restitution is not intended, the word nichtig can be
avoided or ‘disarmed’, by making it clear that though an obligation is
wholly void, any payments made under it are to be irrecoverable.

1. Anfechtung (Rescission)

One way in which a transaction can end up void is because one or
other of the parties decides to exercise a right of rescission. According to
§ 142(1), if a transaction is rescinded, it becomes void ab initio, or, as
a German lawyer would say, void ‘ex tunc. A party may have a right to
rescind on the grounds of mistake (§119(1)), duress (§ 123(1)) or fraudulent
misrepresentation (§ 123(1)). There are significant differences between
English and German law in terms of what mistakes count, what kind
of threat is unlawful and amounts to duress, and when rescission is possi-
ble for misrepresentation. These differences are not considered here.
Where both systems are largely similar is in the mechanism by which
these vitiating factors are translated into reasons for restitution. If a
party was coerced into contracting by duress, and paid out money un-
der that contract, he will be able to extricate himself from the contract
by rescinding it. In English law, rescission has the automatic consequence
of restitution, although it is a matter of debate in what way this is to
be conceptualised. In German law, rescission renders the contract void
ab initio, which in turn triggers § 812(1). Restitution follows. The duress
that caused the contract to be voidable is also the underlying reason for
restitution.

2. Illegality

Illegality is a particularly good example of the point I am trying to make.
Where a party has contracted to do an act which is illegal, the law cannot

28 E. von Caemmerer, ‘Bereicherung und unerlaubte Handlung’, in: H. Délle, M.
Rheinstein and K. Zweigert (eds.), Festschrift fiir Ernst Rabel (1954), vol. I, 333, 343.
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be seen to enforce that contract. If it did, this would give rise to an inher-
ent contradiction within the legal system. It is therefore imperative that
obligations to do an illegal act will not be enforced by the law. To that
extent at least, such obligations must be invalid.

If an illegal contract has already been performed, on the other hand,
the law is no longer faced with the danger of an inherent contradiction: it
is not faced with the difficulty that giving the contract validity will imply
using the legal process for illegal purposes. The question that must now
be faced is whether the illegality should lead to restitution. This question
is a complex one and need not be fully discussed for present purposes.?’
For now it suffices to point out that German law is sufficiently flexible to
examine the nature and purpose of the infringed law in deciding whether
or not restitution should follow. § 134 reads: ‘A transaction which contra-
venes a legal prohibition is void, unless the contrary appears from the
legal provision in question.

In order to decide whether or not a transaction should be held void, the
court will thus be able to look at the relevant statute and ask whether its
purpose would be furthered by awarding restitution. For example, German
law makes it an offence for a shop to trade after opening hours as laid
down by federal statute. If this rule is breached, it would make little
sense to hold the contract of sale void, requiring the parties to make
restitution to each other. The purpose of the statute — namely, to prevent
the exploitation of shop assistants — would not be furthered by such a
rule. On the contrary, the unwinding of the contract would require them
to work even longer hours.>’ On the other hand, German law also makes it
an offence for an unlicensed craftsman to contract for work. His customer
also commits an offence by engaging him. These rules attempt, with very
limited success, to prevent the evasion of VAT and income tax. That pur-
pose is best served by rendering such contracts absolutely void. The worker
cannot be sure that he will be paid, and a restitutionary claim will not
be available to him.?! The aim is to dissuade him from entering into such
illicit bargains.

The voidness of an illegal contract, particularly if it has already been
executed, is thus not a foregone conclusion. It depends on a myriad of pol-
icy considerations. The judge retains a great degree of flexibility. Again,
the word nichtig could only be used as long as the judge retained that

29 See the contributions by Dannemann and Swadling to this book.
30 See D. Medicus, Allgemeiner Teil des BGB (7th edn, 1997), n. 648.
31 But see BGHZ 111, 308, 312 ff.
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flexibility; otherwise, restitution might have to be awarded in circum-
stances in which it might not be appropriate.

It should further be pointed out that the law of unjust enrichment it-
self contains a special provision concerned with illegality and immorality.
Broadly, this focuses on the legality and morality of the receipt of the
benefit. If the receipt itself is contrary to law or morals, § 817, first sen-
tence, provides an independent restitutionary ‘unjust factor’. Restitution
is wholly barred, however, where both parties were guilty of infringing
law or morals (§ 817, second sentence). This provision will be examined in
greater detail in the chapter by Gerhard Dannemann, below. For present
purposes, however, it demonstrates, at least in the area of illegality, that
saying that restitution will follow when a performance has been made
under a void transaction is not very informative.

To summarise: the German legislature is well aware of the restitution-
ary consequences of rendering a transaction or obligation void. The code
attempts not to use the word nichtig where such consequences are not
desired.

3. Just factors’

Sometimes, however, performances are made under transactions which
are void, but where restitution is for one reason or another not desired by
the legal order. This is an effect of the very wide negative formulation of
§ 812(1), focusing on the lack of legal ground. In order to identify such
cases, German law has had to construct a typology of factors barring resti-
tution. They may be called ‘grounds for retention’ or indeed, slightly cyn-
ically, ‘just factors’.

(a) Formalities

Formality requirements may be imposed by the law in the interest of the
parties themselves or in the public interest. The parties themselves may
benefit because they are prevented from taking ill thought-out, hasty steps
which might have serious consequences, and because a formal transaction
is easier to prove subsequently. The frequent requirement of notarial at-
testation also ensures the provision of appropriate legal advice, so that the
parties are prevented from entering blindly into a transaction the conse-
quences of which they do not fully understand. Formalities also benefit
the state: transactions are recorded in order to keep public registers up
to date and to levy taxes and fees. Generally, § 125, first sentence, pro-
vides that where legal formality requirements are not complied with, the
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transaction is absolutely void.3? This general rule, however, does not apply

across the board. In particular, in certain cases the provision imposing the

formality requirement makes sure that § 125, first sentence, will have no
restitutionary consequences.

§ 313 requires that land contracts must be attested by a notary. If they
are not, they should be void according to § 125, first sentence. The sec-
ond sentence of § 313, however, provides that where the land contract
has been fully performed and the new owner registered at the land reg-
istry (Grundbuchamt), the lack of form is ‘cured’ and the contract becomes
binding. Full performance is therefore seen as a factor militating against
restitution. Registration itself is a formal act, and the purpose of § 313
is thus largely achieved by registering the new owner title.®* Unwinding
the transaction at this stage would mean compromising the integrity of
the register, which is a further reason to bar restitution.

Similarly, § 518(1) provides that gift promises require attestation by a
notary. If they are not attested, they are thus void according to §125.
However, § 518(2) provides that, again, lack of form is cured by full perfor-
mance, which must be a relief to all children on their birthdays. Again,
once the gift promise has been fully performed, and the gift has been
handed over, there are obvious and strong reasons militating against resti-
tution: these reasons make § 518(2) necessary.

A final example is provided by § 766. This rule lays down the require-
ment that a guarantee or surety agreement must be in writing, otherwise
§ 125 will apply. The purpose of this requirement is that, since the surety
does not have to pay any money at the time of agreeing to guarantee
the main debt, he should be warned against the potential adverse conse-
quences of that step.3* The second sentence of § 766 again provides that,
once the surety pays up and satisfies the creditor, the lack of formality
is cured. There is no longer any need to warn the surety at that stage.
Indeed, even if the surety mistakenly believes he is bound by the guaran-
tee, this will not help him.3®> The payment is, in other words, a ground
of retention which trumps the prima facie voidness of the guarantee. The
fact that the obligation was void at or just before the time of payment
does not trigger restitution.

32 This can lead to hard cases, which have indeed led to bad law: the courts have tried to
temper the inflexibility of the rule in cases in which its application would lead to
‘simply unacceptable results’ OGHZ 1, 217; BGHZ 85, 315.

33 See K. Larenz, Lehrbuch des Schuldrechts (14th edn, 1987), vol. I, 73.

34 BGH 1993 NJW 1127, 1262.

35 See Karl Larenz and Claus-Wilhelm Canaris, Lehrbuch des Schuldrechts (13th edn, 1994),
vol. II/2, 5.
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(b) Natural obligations

§ 762(1) provides that a bet does not give rise to an obligation. This is
commonly justified not by moral objections but by the inherent dangers
of gambling contracts.3® The provision goes on, however, to say that any
performances under a bet cannot be recovered on the basis that no obli-
gation existed. The second sentence of § 762(1) thus effectively disapplies
§ 812(1).

§ 656, which applies to marriage brokerage, is in almost identical terms.
Again, it provides that a promise to pay in consideration of marriage bro-
kerage services does not give rise to an obligation, and again it goes on to
say that if such a promise is nevertheless honoured, the fact that no obli-
gation existed cannot be relied on to demand restitution of any payments
made.

These so-called ‘natural obligations®’ are good examples of cases in
which German law considers that even the strongest form of invalidity,
the total absence of an obligation, should not lead to restitution if per-
formances are made. It would go too far to discuss the policies underly-
ing these rules; it is enough to point out that the legislature was quite
clearly aware that both forms of ‘natural obligation’ would be caught by
the very wide § 812(1) unless it was made clear that the latter provision
should not apply. Although they are not obligations properly so called,
‘natural’ obligations thus form legal grounds; in other words, they enti-
tle the recipient to retain the benefit conferred - they are reasons for
retention.

7

(c) Time-barred claims

Time-barred claims, often also placed in the category of ‘natural obliga-
tions’, are not void, but unenforceable. Again, the code makes careful
use of terminology in § 222(1): ‘After the limitation period has expired,
the debtor is entitled to refuse to perform. Given that the word nichtig
is not employed, it is arguable that § 812(1) would not have applied in
any event. § 222(2) nevertheless puts it beyond doubt that where a time-
barred claim is satisfied, the fact that the limitation period had expired
does not entitle the payer to restitution, even where he was unaware that
the claim was time-barred and thus unenforceable. The time-barred claim,
though not enforceable, nevertheless constitutes a legal ground, a reason
for retention.

36 Max Vollkommer, in: Othmar Jauernig (ed.), Biirgerliches Gesetzbuch (9th edn, 1999),
§762, n. 1.
37 For criticism of the term see Larenz, Lehrbuch, 21.
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4. The Wilburg/von Caemmerer typology

If a widely formulated ground for restitution based on mistake of law
has a saving grace, it is that it is clearly restricted to cases in which the
claimant made a conscious decision to transfer the relevant benefit to
the defendant. It cannot be said to extend to cases in which the benefit
accrued to the defendant in any other way. However, the Court of Appeal
in Guinness Mahon enthusiastically endorsed the ‘absence of consideration’
approach, and although Kleinwort Benson v. Lincoln CC may have stolen the
thunder of that idea for the time being, it is still lurking at the back of the
minds of legal advisers looking for a way to frame the otherwise hopeless
claims of their clients.

Peter Schlechtriem, in his textbook on the law of obligations, writes:
‘The more abstract the requirements for enrichment claims, the more dif-
ficult becomes the necessary limiting exercise; this is especially true if
one assumes one basic general requirement for all enrichment claims.>®
He writes in the context of three-party situations, a particular problem
area in German enrichment law,> but his comment is of more general
validity. To base restitution on the absence or otherwise of a ‘legal ground’
invites confusion. In particular, if the abstraction is rendered, as has been
done so far in this chapter, as ‘basis in the law of obligations’ — that is,
as an obligation by which the transferor is compelled to render a specific
performance — one will run into problems when the enrichment is based
not on a performance, but has come about in ‘another way’, as § 812(1)
puts it. Cases which English lawyers would now categorise as falling into
the group of ‘restitution for wrongs’, or cases in which the claimant was
wholly unaware that the defendant was enriching himself at his expense
(called cases of ‘ignorance’ by Birks), simply do not involve a supposed
obligation. Some other criteria must be found in order to decide when
restitution should be available. This is not the place to go into that dis-
cussion. It should merely be pointed out that § 812(1) as it was interpreted
in the early decades of the twentieth century, just after the enactment of
the BGB, represented an open invitation to dispense palm-tree justice,
and was in fact interpreted as such. It is only due to the self-denying dis-
cipline of the Reichsgericht and the brilliance of two academics that this
did not happen. Professors Wilburg and von Caemmerer, in 1934 and 1957
respectively, developed a typology based on the way in which the enrich-
ment was obtained that was accepted by the Bundesgerichtshof as late as

38 P. Schlechtriem, Schuldrecht Besonderer Teil (4th edn, 1995), 310.
39 Concerning three-party situations in English law, see the contribution by Peter Birks
to the present volume.
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the 1960s. It was only then that German enrichment law was put on a
secure intellectual and typological footing.

The development of the Wilburg/von Caemmerer typology, presented
as an example for English law by Reinhard Zimmermann,*® took several
decades. It is not obvious to me that English law would simply adopt this
typology wholesale, were it to accept a similarly broad general require-
ment for restitution. It is to be hoped that the potential time bomb of
restitution for ‘absence of consideration’ has been defused by Kleinwort
Benson v. Lincoln CC. However, the ‘absence of consideration’ idea is still
out there, has never been expressly disapproved by the House of Lords,
and is thus, in Birks’s words, left ‘lying casually around’*! to be relied
on by a litigant who is not even able to rely on the new and very broad
unjust factor ‘mistake of law’, for the simple reason that he never made
a conscious transfer in the first place.

IV. Invalidity in English law

I do not propose to argue that English law, contrary to Zimmermann’s
allegation, is ‘distinguished by its elegance’ I do argue, however, that
English law serves its purpose: to identify those cases in which restitution
should be available by requiring the claimant to prove that his claim falls
within one of the established categories. In other words, the claimant has
to show that there is a reason, recognised by the law, why he should have
restitution.

Before the swaps litigation, the fact that a benefit was transferred under
a void or non-existent obligation did not by itself trigger restitution. Lord
Goff has recognised the superficial attractiveness of the proposition that
where money is paid under a void contract it ought to be recoverable.
One objection to this ‘simple call of justice’ he saw in the structure of
the English law of restitution: ‘That law might have developed so as to
recognise a condictio indebiti — an action for the recovery of money on the
ground that it was not due. But it did not do so. Instead, as we have seen,
there developed common law actions for the recovery of money paid under
a mistake of fact, and under certain forms of compulsion.’*?

It has been argued above that Westdeutsche in effect introduced the
condictio indebiti into English law. It is arguable that Kleinwort Benson v.

40 R. Zimmermann, ‘Unjustified Enrichment: The Modern Civilian Approach’, (1995) 15
Oxford JLS 403.
41 Birks, ‘No Consideration’, 231. 42> Woolwich Building Society v. IRC [1993] AC 70 at 172.
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Lincoln CC achieved very much the same result by dressing the Leis-
tungskondiktion in English sheep’ clothing: by interpreting mistake of law
to encompass cases where the ‘mistake’ arose by subsequent overruling of
existing law alone, in effect placing the emphasis on the invalidity of the
obligation rather than the mistake of the claimant.

The great beauty of German law, as seen above, is that the law of unjust
enrichment works in tandem with the general law. The word nichtig works,
if the simile is not too far-fetched, like a catalyst, referring the claimant
to the law of unjust enrichment wherever it occurs. This result can be
achieved within the framework of a coherent codification, namely by the
careful use of the word nichtig, by providing a number of ‘reasons for
retention’ (which I have called ‘just factors’), and last but not least by
developing a typology which has successfully limited the potentially very
wide general clause in § 812(1), dispelling fears of palm-tree justice.

Outside the law of rescission, there is no such working in tandem in
English law. In most cases, even following Kleinwort Benson v. Lincoln CC,
there will be a certain duplication of inquiries. It is clear that where a
contract is valid, the law of restitution can have no role to play.*® The
contract must therefore be shown to be void before the claimant can
begin to establish a restitutionary claim. The ‘unjust factor’ upon which
the claimant relies will often be the same as the vitiating factor upon
which he relied to show that the contract was void. Thus, if the contract
is void for mistake, it is likely that the mistake will also be relied upon
as an unjust factor. Yet does this really matter? Elegance is not the be-
all and end-all of the law. It is unlikely that where a contract is void for
mistake much argument would be directed at the question whether that
mistake should also trigger restitution: it would appear that that would
be the obvious conclusion.

Where contracts turn out to be invalid, failure of consideration will
often be relied upon as an unjust factor. The contract being void, it is no
longer possible to compel the defendant to fulfil his part of the bargain.
The restitutionary claim enables the claimant at least to get back his own
performance.

Some contracts are rendered void or voidable for policy reasons that
favour restitution. In such cases the reason for restitution is that resti-
tution favours the policy in question. One example is section 127 of the
Insolvency Act 1986. That section, re-enacting section 522 of the Companies

43 This has been pointed out by Sonja Meier in her book on the English law of unjust
enrichment Irrtum und Zweckverfehlung (1999), 99. She argues that English law here
employs legal-ground reasoning without realising it.
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Act 1985, provides that in a winding up by the court any disposition of
the company’s property made after the commencement of the winding
up is void unless the court orders otherwise. It is not possible nor is it
necessary to analyse the effects of the section here. One effect of the sec-
tion might be that an alienee never obtains the property in the benefit
transferred. This may be so, for instance, where the property in goods is
supposed to pass at the time of contracting. The contract and the trans-
fer of property are void from the beginning and the company (whether
through liquidator, administrator or administrative receiver) will be able
to recover the goods. Whether the company’s claim to the goods is char-
acterised as restitutionary is a difficult question, given that the property
in the goods remains the company’s throughout. Where money is paid by
the company after the commencement of the winding up, however, the
company’s right under section 127 is clearly restitutionary. This is so be-
cause it is one of the characteristics of money that it is fully negotiable.**
Once the payment passes into currency the company’ title is lost.
Where a transaction transfers good title, notwithstanding section 127,
the transferee will be subject to a claim to make restitution of the benefit
obtained to the company, unless the court orders otherwise.*> It is difficult
to explain this using mainstream unjust factors. ‘Mistake’ may sometimes
work, because the company may not have been aware of the presentation
of the winding-up petition at the time of the payment, but this will only
be so in some cases. Likewise, ‘failure of consideration’ will only explain
restitution in rare instances. Instead, the reason for restitution must be
the policy of the bankruptcy laws to ensure the pari passu distribution of
the company’s assets amongst creditors.*® Section 127 has this in common
with other rules designed to protect the interests of creditors, in particular
section 238 (transactions at an undervalue), section 239 (preferences) and

44 Miller v. Race (1758) 1 Burr 452.

45 See Merton and Another v. Hammond Suddards and Another [1996] 2 BCLC 470. In that case,
somewhat contrary to the argument taken in this paper, His Honour Judge Kolbert
sitting as a High Court judge said, in interpreting section 127: ‘I take the view that
there is much to be said for a plain interpretation of a provision in plain language,
especially as “void” is a word of unmistakable meaning. Once an argument enters
even marginally upon the proposition that “void” bears any meaning other than “of
no effect”, or the court is urged that “void” really means “voidable”, that is, that a
disposition takes effect until challenged and cancelled or avoided, the court should be
very wary of accepting that argument.

Although it may sometimes have the opposite effect, namely when assets have come
into the hands of the liquidator and are claimed by an administrative receiver on
behalf of a secured creditor: see Merton v. Hammond Suddards [1996] 2 BCLC 470.

46



IN DEFENCE OF UNJUST FACTORS 95

section 423 (transactions defrauding creditors).*’ Sometimes, restitution
will favour that policy. In such cases, the court will refuse to ratify the
disposition. In others, the disposition might have been beneficial to the
company, and thus to the company’s creditors. In such a case, the court
may ratify the disposition under section 127. The court’s power is similar
to the German court’s discretion under § 134 BGB to uphold an illegal
transaction, refusing to declare it void where restitution would not favour
the policy pursued by the infringed rule of law.*

It is tempting, however, to conclude that the word ‘void’ will always
have similar consequences, that it will always imply not only that an
obligation cannot be relied on to found a claim to performance or com-
pensation, but that it will also always have restitutionary consequences.
In other words, one might be tempted to generalise that the policy under-
lying the decision to render a transaction void will also favour restitution
in all cases. Hobhouse J drew that conclusion in Westdeutsche: the ultra
vires doctrine rendered the swaps transactions void. Hobhouse ] relied on
nullity as such in granting the banks restitution. This made it unneces-
sary to analyse the ultra vires doctrine itself. Hobhouse ] explicitly held
that the ultra vires doctrine could not possibly assist the banks.*® He thus
never asked himself whether the policy underlying it, namely the aim
of protecting the integrity of public finances, made restitution necessary.
Therefore, although it is possible to defend the outcome of Westdeutsche
on that basis,*° the problem is that the inquiry was never undertaken.

In English law, it is not always possible to conclude that where an obli-
gation is void, the policy that underlies the nullity will also favour restitu-
tion. For example, under section 2 of the Law of Property (Miscellaneous
Provisions) Act 1989, a contract for the sale or other disposition of an
interest in land can only be made in writing, all the terms must be con-
tained in one document, or, where contracts are exchanged, in each, and
the relevant documents must be signed by or on behalf of each party
to the contract. It must follow that where these formalities are not com-
plied with, the agreement in question is void and of no effect. Where one
party refuses to perform such an agreement, the courts will not assist
the other by ordering specific performance or by awarding him damages.
The question in the present context is, however, whether such an agree-
ment, once performed, will subsequently have to be reversed, or will be
reversible at the instance of one party or the other. If restitution must

47 See Birks, Introduction, 308.  “® See above, 86-8.
49 [1994] 4 All ER 890 at 915. >0 See above, 82.
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necessarily follow where performances have been exchanged pursuant to
a void contract, that should clearly be the result.

Tootal Clothing Ltd v. Guinea Properties Ltd>! concerned a lease under which
the tenant was to carry out certain shop-fitting works to the demised
premises. The landlord, Guinea Properties, was to contribute to the costs
of these works. Its obligation to do so, however, was contained in a separate
document. Having taken possession of the property, and having completed
the works, the tenant sued for recovery of the landlord’s contribution. The
landlord argued that the agreement was void and unenforceable because
under section 2 of the 1989 Act all the relevant terms should have been in
one document. This argument succeeded at first instance before Douglas
Brown ], dealing with the question as a preliminary issue. He held ‘with-
out any enthusiasm at all’ that section 2 applied to the contract and that
therefore all the terms of the contract had to be incorporated in one doc-
ument. In the Court of Appeal, Scott L], with whom Boreham ] and Parker
L] agreed, held that Guinea’s defence missed the point of section 2 of the
1989 Act. If the argument was sound, the result would be that executed
agreements would have to be unravelled. It was therefore necessary to ask
what policy was pursued by section 2. This question had been addressed
previously by Hoffmann | (as he then was) in Spiro v. Glencrown Properties
Itd.>? He had held that section 2 ‘was intended to prevent disputes over
whether the parties had entered into a binding agreement or over what
terms they had agreed’. As such, argued Scott L], section 2 was of relevance
only to executory contracts. He continued: ‘If parties choose to complete
an oral land contract or a land contract that does not in some respect or
other comply with section 2, they are at liberty to do so. Once they have
done so, it becomes irrelevant that the contract they have completed may
not have been in accordance with section 2.5

While Tootal Clothing did not concern a restitutionary claim, the conclu-
sion that section 2 had no relevance to executed contracts was necessary
to avoid the conclusion that Douglas Brown | had felt compelled to draw
at first instance.

For present purposes, Tootal Clothing can be interpreted in two ways: on
the one hand it can be argued that the case clearly demonstrates that nul-
lity as such will not lead to restitution where both parties have obtained
what they bargained for; in other words, where there has been no failure
of consideration or other substantive reason for restitution. On the other

51 (1991) 64 P & CR 452. 52 [1991] Ch 537 at 541. 3 (1991) 64 P & CR 452 at 455.
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hand, it is arguable that lack of formality renders a contract unenforce-
able rather than void, or that the lack of formality is ‘cured’ by subsequent
performance. This would mirror the position in German law.

The traditional inquiry in English law would be turned right around.
Instead of asking for reasons why an enrichment should be reversed, the
defendant, enriched pursuant to a void contract, would have to show
reasons justifying retention. English law, however, is not contained in
a coherent code. Nor is language always used with the same degree of
precision in English statutes as in the German Civil Code. When the word
‘void’ is used in English law, it is far from clear that the policy underlying
nullity can be made to extend to restitution of benefits conferred. The
simple truth is that English law lacks the system of ‘just factors’ which
the fathers of the BGB were able to draft into their code. In the wake
of Kleinwort Benson v. Lincoln CC, this is likely to give rise to a number of
problems.

One obvious difference between English law and German law is that
English law still insists on the presence of some consideration before a
promise will be enforced as a contract. In the well-known case of Eastwood
v. Kenyon®* a guardian decided to improve his young ward’s matrimonial
prospects by renovating a house which belonged to her. He raised the nec-
essary funds on a promissory note. The scheme bore fruit, and soon the
ward was engaged to be married. The bridegroom, feeling morally obliged
to do so, promised to pay the promissory note. Once the couple were
married, however, he changed his mind. When sued upon his promise
it was held that, contrary to Lord Mansfield’s view,>®> a moral obligation
was not sufficient consideration to support a promise. Any consideration
furnished by the guardian was past consideration, and as such no consid-
eration at all. Change the facts slightly: what if the defendant had already
honoured his promise, in the mistaken belief that he was bound to do
so? English law has never had to address this question, because the mis-
take of law bar has prevented it from arising. Now, following Westdeutsche
and Kleinwort Benson v. Lincoln CC, the husband, in a restitutionary claim
against the guardian, would be able to rely on two compelling arguments
in favour of recovery: first, he could say that, in paying, he had made a
mistake of law. Unknown to him, his promise did not bind him. He should
therefore recover. Secondly, he could argue, the contract which he thought

54 (1840) 11 A & E 438; 113 ER 482.
55 Expressed in Lee v. Muggeridge (1813) 5 Taunt 36 at 46, when he was still Sir James
Mansfield CJ.
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compelled him to pay never came into being because the three require-
ments of contractual liability - offer, acceptance and consideration -
were never present. There should thus be restitution based on ‘absence of
consideration’.

Restitution in such a case, however, is not desirable. The general policy
of the law should be that people should honour their promises, the doc-
trine of consideration being merely a means to make sure that promises
will not be enforced that were not given seriously, with intention to give
rise to legal relations. English law will thus have to deal with this case in
some way, following the recent developments in the law of unjust enrich-
ment. Sonia Meier suggests that the only way to deal with this situation is
a wholesale adoption of the condictio indebiti. She argues that the underly-
ing promise, though not binding as a contract, would still be sufficient to
give rise to a legal ground. In other words, payment in accordance with an
unenforceable promise will have to be considered a ‘just factor’, a reason
for retention. As Meier rightly recognises, this would constitute the final
acceptance by English law that the German solution is superior.

The modified Eastwood v. Kenyon raises another question, addressed in
German law by § 814: the defendant was under a moral obligation to
reimburse the claimant. The latter, although he had spent his money
‘voluntarily’, had spent it on improving his ward’s property. English law
would probably deny him a restitutionary claim against the ward based
on some kind of ‘moral compulsion’ or necessity: for example, Nicholson
v. Chapman®® and Falcke v. Scottish Imperial Insurance Co.%” It is nevertheless
easy to see why the ward’s later husband would feel obliged to his wife’s
former guardian and reimburse him for his expenditure. Should he be
able to reclaim that reimbursement on the basis that he paid for ‘no
consideration’ or because he had believed®® himself legally obliged to pay?
Again, English law might have to make an exception to the general rule,
might have to recognise yet another ‘just factor’.

‘Restitution for nullity’, whether it be referred to as restitution for
‘absence of consideration’ or restitution for mistake of law, will give rise
to problems in English law, problems which go further than the obvious
difficulty that all gifts might become recoverable. English law does not
yet have the mechanisms which have enabled German law to function
correctly. It will most likely have to develop them now.

56 (1793) 2 H Bl 254; 126 ER 536. 57 (1886) 34 ChD 234.
58 In German law, that belief might well have been right, because German law
recognises claims based on negotiorum gestio: cf. §§ 677 ff.
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V. Conclusion

Comparative law can be a powerful tool of legal analysis. Superficial com-
parative law, however, can be dangerous. The comparative lawyer must
never lose sight of the bigger picture. Just because a legal rule operates
well in one legal system does not necessarily mean that it will operate
equally well in another. This is particularly true of the law of unjust en-
richment. We may admire the German solution, we may be struck by its
elegance, impressed by its logical coherence. But we must not be blinded
by our own enthusiasm. The two legal systems, the two legal cultures
are fundamentally different. These differences reflect differences in legal
history and in cultural and intellectual development. I cannot put it any
better than Tony Weir in his brilliant translation of Zweigert and Kotz’s
Introduction to Comparative Law:

If we may generalize, the European is given to making plans, to regulating
things in advance, and therefore, in terms of law, to drawing up rules and sys-
tematizing them. He approaches life with fixed ideas, and operates deductively.
The Englishman improvises, never making a decision until he has to: ‘we’ll cross
that bridge when we come to it’. As Maitland said, he is an empiricist. Only ex-
perience counts for him; theorizing has little appeal; and so he is not given to
abstract rules of law. Convinced, perhaps from living by the sea, that life will
controvert the best-laid plans, the Englishman is more at home with case-law
proceeding cautiously step-by-step than with legislation which purports to lay
down rules for the solution of all future cases.>®

It fits in well with these broad general differences that German law should
lay down a general provision of unjust enrichment, designed to operate
within a coherent code, made possible by the rigorous and uniform use of
terms such as nichtig, while English law, less confident about the coher-
ence of the legal system as a whole, should put its trust in less abstract,
less well-defined ‘unjust factors’. The German law of unjust enrichment
operates deductively, its starting point is a wide general principle, which
is limited and narrowed down both by the codification itself and by sub-
sequent academic analysis and interpretation. English law, on the other
hand, has chosen to extend the incidence of restitution for unjust en-
richment little by little, case by case, always, until now, on the basis that
there must be some good reason why restitution should be available. In
Kleinwort Benson v. Lincoln CC and in Westdeutsche Landesbank v. Islington LBC
the English courts have for the first time chosen a different approach. The
new rule in English law is that whenever a payment is made under a void

59 Zweigert and Kotz, Introduction, 70.
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transaction, restitution will be available. The rule is very wide, and very
indiscriminate. It no longer asks whether there is a good reason for resti-
tution. The rule does fit well into a Continental legal system. Our own
system is likely to have problems with it. The rule is so wide that it will
need to be narrowed down. Litigants will be encouraged by it to come to
court with cases which previously would have been struck out as disclos-
ing no reasonable cause of action. Now such cases are likely to proceed to
trial until a new taxonomy of unjust enrichment is found. German law
may be instructive in shaping that taxonomy.®° It is nevertheless a shame
that the English law of restitution, having just settled down, having just
established its place on the English legal map, should now be thrown into
renewed turmoil.

60 Zimmermann and Meier go so far as to suggest that the only way forward for English
law is now to resort to a legal-ground analysis: see R. Zimmermann and S. Meier,
‘Judicial Development of the Law, Error Iuris, and the Law of Unjustified Enrichment -
A View from Germany’, (1999) 115 LQR 556; cf. also S. Meier, ‘Nach 196 Jahren -
Bereicherungsanspruch wegen Rechtsirrtums in England’, 1999 JZ 555; R.
Zimmermann, ‘Rechtsirrtum und richterliche Rechtsfortbildung’, (1999) 7 Zeitschrift fiir
Europdisches Privatrecht 713.
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4 Failure of consideration: myth and meaning
in the English law of restitution

Graham Virgo

The doctrine of failure of consideration is of vital importance to the mod-
ern law of restitution in common-law jurisdictions, but it is a doctrine
about which there remains a great deal of uncertainty. By concentrating
on the main principles and themes underlying this doctrine and by com-
paring it with equivalent civil-law concepts, it is possible to identify the
ambit of the doctrine and resolve some of the uncertainties. The doctrine
also provides a useful case study by reference to which the differences of
approach in the application and understanding of the law of restitution in
common-law and civil-law jurisdictions can be assessed. There are eleven
issues concerning the doctrine of failure of consideration that deserve
particular attention.

I. The meaning of consideration

The main reason why the doctrine of failure of consideration has caused
a great deal of confusion derives from the fact that the notion of ‘consid-
eration’ has two different meanings. First, there is the contractual sense
whereby ‘consideration’ refers to the parties’ promises in the contract.
The mutual promises are the quid pro quo by virtue of which the contract
becomes contractually binding. Alternatively, there is the restitutionary
sense of ‘consideration’, which is not concerned with the existence of the
promises under the contract as such but is more concerned with the per-
formance of those promises.

Even as regards this restitutionary sense of ‘consideration’ there are
different interpretations depending on the context in which the promise
is made.
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1. Receipt of a benefit by the claimant

Usually the question whether consideration has been provided will be de-
termined by reference to whether the claimant has received any benefit
from the defendant which the defendant had promised to provide pur-
suant to the contract. If such a benefit has been received it constitutes
consideration for the law of restitution. So, for example, if the claimant
entered into a contract to buy a car from the defendant and paid £10,000
for a car which the defendant did not deliver, it follows that no consider-
ation has been provided, because the claimant did not receive the benefit
that he or she expected to receive.

2. Performance by the defendant

It is possible, however, as recently recognised by the House of Lords in
Stocznia Gdanska SA v. Latvian Shipping Co.,! to conclude that consideration
has been provided even though the claimant has not received any benefit
from the defendant. For example, if, as occurred in the Stocznia case itself,
the defendant agreed to build and deliver a ship to the claimant, once
the defendant has started to build the ship this will be treated as the
provision of consideration even though the claimant had not received
any benefit. As Lord Goff said: ‘the test is not whether the promisee has
received a specific benefit, but rather whether the promisor has performed
any part of the contractual duties in respect of which the payment is
due’?

Although usually the performance of a promise by the defendant will
result in a benefit being received by the claimant, this will not always
be the case, as Lord Goff acknowledged.> As long as the claimant has
transferred a benefit to the defendant on the understanding that he or
she will do something in return, such as build a ship, it follows that if the
defendant has started to build the ship then some consideration will have
been provided. It is important, therefore, to determine what condition
was attached by the parties for the transfer of the benefit. To identify
this condition it will usually be necessary to consider the terms of the
contract, if there is one, by reference to which the transfer was made.
So, for example, if the contract was simply a contract to sell a ship to
the claimant, the fact that the defendant has started to build the ship
will not constitute the provision of consideration, because the building

1[1998] 1 WIR 574. 2 Ibid. at 588. 3 Ibid.
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of the ship was not the performance that the claimant expected. If, how-
ever, as occurred in the Stocznia case, the contract was both to build and
to deliver the ship, the defendant’s building of the ship will constitute
the provision of consideration. Ultimately, the terms of the agreement
between the parties will determine the nature of the consideration.

3. Consideration without performance

Even though Lord Goff suggested that consideration refers to the perfor-
mance of contractual duties by the defendant, it is possible to conceive
of cases where consideration will have been provided without any perfor-
mance by the defendant. For example, the claimant may transfer a benefit
to the defendant which is conditional on performance by a third party,
such as the grant of planning permission by a local authority.

In the light of these different interpretations of ‘consideration’, the resti-
tutionary sense of that word is preferably defined simply as the condition
by reference to which the claimant transfers a benefit to the defendant.’
It is not sufficient that the claimant simply imposes such a condition in
his or her own mind; at the very least that condition must have been
communicated to the other party.®

II. The meaning of failure of consideration

The doctrine of failure of consideration in the common law can be inter-
preted in three different ways.”

1. Failure of promise

If the claimant and the defendant enter into a contract which is invalid
for some reason, such as the parties being mistaken as to some funda-
mental issue at the time the contract was made,® then the defendant’s
promised performance will fail ab initio. If the defendant’s promise is not

4 This is illustrated by Fibrosa Spolka Ackyjna v. Fairbairn Lawson Combe Barbour Ltd [1943]
AC 32, which concerned a contract to sell machinery. Whilst the machinery was being
manufactured by the defendant it became impossible to deliver it because of the
outbreak of the Second World War. It was held that no consideration had been
provided by the defendant, presumably because the condition which attached to the
payment of money to the defendant by the plaintiff was simply the delivery of the
machinery and did not include its manufacture.

5> Rover International Ltd v. Cannon Film Sales Ltd (No. 3) [1989] 1 WLR 912 at 923 (Kerr LJ).

6 Craven-Ellis v. Canons Ltd [1936] 2 KB 403.

7S. Stoljar, ‘The Doctrine of Failure of Consideration’, (1959) 75 LQR 53.

8 See J. Beatson, Anson’s Law of Contract (27th edn, 1998), chap. 8.
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valid then there is no contract to be performed and so the considera-
tion for the contract can be said to have failed. Whether the defendant’
promised performance has failed from the outset is a contractual question
which will usually not have any implications for the law of restitution,
save where the claimant has transferred a benefit to the defendant in
purported performance of the contract.’

2. Failure of performance

This will occur where the contract is valid but the defendant does not do
what he or she promised to do. This generally has nothing to do with the
law of restitution, since the claimant will sue the defendant for breach of
contract and seek a compensatory remedy, although exceptionally resti-
tutionary relief may be available founded on the defendant’s wrongdoing
in breaching the contract.!?

3. Collapse of bargain

Where a bargain has collapsed it follows that the contractual regime will
cease to be applicable. It is in this situation that the law of restitution is
most important to return the parties to the position which they occupied
before the contract had been made and usually this will be on the ground
that there has been a total failure of consideration.

III. The place of failure of consideration on the map of
restitution

There has been a great deal of controversy amongst restitution scholars
in the common-law world about the nature of the law of restitution. Al-
though the orthodox view is that the law of restitution is only about
the reversal of unjust enrichment,!! this is in fact a somewhat simplistic
approach.!? The preferable view is that the law of restitution is concerned
with the award of remedies that are assessed by reference to benefits ob-
tained by the defendant rather than by losses suffered by the claimant.

9 This is considered at section VIII, below.

10 Attorney-General v. Blake [2001] AC 268.

11 This was recognised by the House of Lords in Lipkin Gorman (a Firm) v. Karpnale Ltd
[1991] 2 AC 548. See also Lord Goff of Chieveley and G. Jones, The Law of Restitution
(5th edn, 1998), 3 and P. Birks, An Introduction to the Law of Restitution (revised edn,
1989). Birks has since rejected this quadration between the law of restitution and
unjust enrichment: see his ‘Misnomer’, in: W. R. Cornish, R. Nolan, J. O’Sullivan and
G. Virgo (eds.), Restitution: Past, Present and Future (1998), chap. 1.

12 See G. Virgo, Principles of the Law of Restitution (1999), chap. 1.
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The award of these remedies will be triggered by three different principles.
First, where the defendant has obtained a benefit as the result of commit-
ting a restitution-yielding wrong. Secondly, where the defendant has ob-
tained property in which the claimant has a proprietary interest and the
claimant wishes to vindicate his or her proprietary rights. Thirdly, where
the defendant has been unjustly enriched at the expense of the claimant.
When the doctrine of failure of consideration is considered it is important
to distinguish between each of these different principles.

1. Restitution for wrongs

The doctrine of failure of consideration is of no significance where the
claimant seeks a restitutionary remedy following the defendant’s com-
mission of a wrong, most notably where the defendant has breached a
contract. This is because the claim is founded on the breach of contract,
which does not depend on proof that there has been a failure of consid-
eration. It is only necessary to show that the defendant has done what he
or she promised not to do or has failed to do what he or she promised to
do. This provides the cause of action for the claim. The only question to
consider then is whether or not restitutionary relief is available.!

2. Proprietary restitutionary claims

Where there has been a failure of consideration this will not usually have
any proprietary consequences because it will not prevent legal title from
passing to the defendant and it will not create an equitable title. This was
recognised by the House of Lords in Westdeutsche Landesbank Girozentrale v.
Islington LBC.* In this case the claimant bank had entered into an interest-
rate swap transaction with the defendant local authority. This was ultra
vires the local authority and so was null and void. The bank sought resti-
tution of the money that it had paid to the local authority on the ground
that there had been a failure of consideration.!> Although the bank was
able to establish that the consideration had indeed failed, it needed to
establish that it had a proprietary claim to recover the money rather
than merely a personal claim, since this affected the nature of the in-
terest which could be awarded. But the House of Lords held that, where a

13 Attorney-General v. Blake [2001] AC 268 where the House of Lords recognised that
restitutionary damages are exceptionally available for breach of contract.

14 [1996] AC 669. See also R. Chambers, Resulting Trusts (1997), 157-63.

15 Specifically that there had been an absence of consideration. See section VIII, below.
Today the claimant would be able to recover the money by reason of a mistake of law.
See Kleinwort Benson Ltd v. Lincoln CC [1999] 2 AC 349.
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claimant pays money in the expectation that he or she will receive some-
thing in return which is not forthcoming, this will not vitiate the
claimant’s intention that title in the money should pass. Neither will it
be sufficient to create an equitable interest in the money.

The only possible exception to this is where the consequence of the
failure of consideration is that the property transferred to the defendant
is held on trust for the claimant. This is called a Quistclose trust after the
name of the case which first recognised it.!° It raises many complex issues,
including when this type of trust will be recognised. The traditional view
is that it will only be recognised where money has been transferred for a
particular purpose which can no longer be fulfilled.!” Recently, however,
it has been suggested that such a trust will be recognised if the purpose
has not been carried out.’® This would dramatically widen the ambit of
the trust, although the judge in that case did emphasise that the Quistclose
trust could only be recognised where the parties intended the property to
be held on trust if the purpose had not been satisfied. It follows that this
should be characterised as an express trust. The consequence of recognis-
ing a trust in such circumstances is that the defendant will hold legal title
to the property on trust for the claimant, who has an equitable proprietary
interest in it. Although the claimant will be able to recover the property,
this Quistclose trust cannot be considered to be founded on the doctrine of
failure of consideration because it arises by virtue of the parties’ intention
rather than by operation of law.

3. Unjust enrichment

It follows that the doctrine of failure of consideration is only relevant as
a ground of restitution for the purpose of establishing that the defendant
has been unjustly enriched. Failure of consideration should be considered
to operate as a ground of restitution because, when the claimant transfers
a benefit to the defendant subject to a condition, the claimant’s intention
that the defendant should retain the benefit is qualified. When the condi-
tion is not satisfied this qualified intent can be considered to be vitiated,
albeit retrospectively. If the claimant did not intend the defendant to
receive the enrichment then the defendant should be required to make
restitution of its value to the claimant. That this is the reason why failure
of consideration should operate as a ground of restitution was recognised
by Lord Wright in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour

16 Barclays Bank Ltd v. Quistclose Investments Ltd [1970] AC 567.
17 Ibid. See also Chambers, Resulting Trusts, chap. 3.
18 Box v. Barclays Bank plc [1998] Lloyd’s Rep Banking 185.
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Ltd:'® ‘“There was no intent to enrich [the defendant] in the events which
happened...The payment was originally conditional. The condition of
retaining it is eventual performance. Accordingly, when that condition
fails, the right to retain the money must simultaneously fail.

IV. The contract must cease to be operative

It is a fundamental principle of the law of restitution that, if the claimant
wishes to recover a benefit which has been transferred to the defendant
pursuant to a contract, the claimant must first establish that the con-
tract has ceased to be operative. This is because the law of restitution is
subordinate to contract and so must not be used to subvert contractual
obligations and the contractual allocation of risk. This is a major limita-
tion on the success of restitutionary claims which are grounded on failure
of consideration since, if the contract continues to operate, it is not pos-
sible to conclude that the consideration for the benefit received by the
defendant has failed.

The claimant can establish that the contract has ceased to operate in
three different ways:

1. There never was a contract. This may be because no contract was ever
made or, if one had been made, that contract was, for some legal reason,
void ab initio.

2. The contract is no longer operating. This may be because the contract
has been breached by one party and the other party has accepted this
as repudiating the contract. Or it may be because the contract has been
frustrated. In either case it does not matter that the consequence of
the breach or the frustration is not to treat the contract as void ab initio
but only as repudiated from the time of the breach or the frustrating
event.?

3. The defendant is no longer ready, able or willing to perform his or her
side of the bargain. Where the contract is unenforceable, the claimant
can establish that it is no longer operating simply by showing that
the defendant is not ready, able or willing to perform his or her side of
the bargain.?! It is not, however, necessary to establish this in any other
case. So, for example, where the defendant has breached a contract and
the claimant has accepted this breach, it is enough for the claimant to
establish that the contract has ceased to be operative; it is not necessary
to show in addition that the defendant is not ready, able or willing to
perform the contract.

19 [1943] AC 32 at 64-5.
20 Fibrosa Spolka Ackyjna v. Fairbairn Lawson Combe Barbour Ltd [1943] AC 32.
21 Thomas v. Brown (1876) 1 QBD 714.
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The general requirement that the contract must cease to be operative
before the claimant can establish that the defendant has been unjustly
enriched illustrates an important distinction between common-law and
civilian restitutionary claims. At common law the fact that the contract
has ceased to operate is merely a precondition which must be satisfied
before examining the nature of the restitutionary claim. Once this has
been established it is then necessary to consider whether the defendant
has been unjustly enriched. It is not possible to conclude that the defen-
dant’s enrichment is unjust simply because the benefit was transferred
in respect of a contract that has ceased to operate.?? The notion of in-
justice for the purposes of an unjust enrichment claim is defined much
more rigidly by reference to principles such as failure of consideration.
For civilian lawyers, however, the fact that the contract has ceased to oper-
ate with the effect that the defendant is no longer entitled to the benefit
which he or she had received from the claimant is the main factor that
will trigger a restitutionary claim.?3

Even though a restitutionary claim at common law which is founded
on the defendant’s unjust enrichment can only succeed if the contract
has ceased to operate, it does not follow that the contractual regime is
totally irrelevant to restitutionary claims.2* For example, it has already
been seen that the identification of the relevant consideration will often
depend on the terms of the contract, namely what the defendant had
promised to do for the claimant. Similarly, the terms of the contract may
be relevant to the valuation of the enrichment which the defendant had
received. Most importantly, the contract may have allocated the risk of
loss to one of the parties. If this has happened it is not for the law of
restitution to subvert this allocation of risk by, for example, allowing the
claimant to recover benefits from the defendant when the claimant had
been intended to bear the risk that the condition might not be satis-
fied. So, for example, if the claimant and the defendant entered into

22 Save perhaps where the contract was void ab initio. See section VIII, below. Note also
that if the ground of partial failure of consideration is recognised as a general ground
of restitution then it will be sufficient to establish a claim for restitution that the
contract has ceased to operate and that the defendant has received some benefit
under it. See section VII, below.

K. Zweigert and H. Kotz, An Introduction to Comparative Law (trans. T. Weir, 3rd edn,

1998), 537. See also R. Zimmermann, ‘Restitution After Termination of Contract’,

[1997] Restitution LR 13.

24 Fibrosa Spolka Ackyjna v. Fairbairn Lawson Combe Barbour Ltd [1943] AC 32. See also Pan
Ocean Shipping Co. Ltd v. Creditcorp Ltd (The Trident Beauty) [1994] 1 WLR 161, where the
common-law restitutionary regime was excluded by the terms of the contract which
continued to apply even though the contract had been discharged for breach.

23
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an agreement to purchase land which was subject to contract and the
claimant paid the defendant some money in respect of this agreement
then, if no contract is made, the claimant will not be able to recover the
money, because he or she bore the risk that no contract would be made.?®

V. The significance of failure of consideration

‘Failure of consideration’ is a phrase which is rarely used within the law
of restitution. It is certainly not a phrase which can be used to establish
that the defendant has been unjustly enriched. Rather, it should properly
be regarded as a neutral phrase that requires the addition of words to
make sense of it. Alternatively, failure of consideration can be considered
to be a general principle on which three specific grounds of restitution
are founded, namely total failure of consideration, partial failure of con-
sideration and absence of consideration.

VI. Total failure of consideration

The most important ground of restitution that is founded on the princi-
ple of failure of consideration is total failure of consideration. Although
the continued existence of this ground is a matter of some controversy
(because of the apparently stringent requirement that the consideration
must have failed totally before the defendant can be considered to have
been unjustly enriched), it has recently been affirmed by the House of
Lords.?®

1. Meaning of total failure of consideration

The significant feature of this ground of restitution is that it can only be
established if no part of the condition by reference to which the claimant
has transferred a benefit to the defendant has been satisfied. The strin-
gency of this requirement is illustrated by Hunt v. Silk,2” which first recog-
nised it. In this case the claimant leased a house from the defendant for
£10 on condition that the defendant executed the lease and arranged for

25 Regalian Properties plc v. London Docklands Development Corp. [1995] 1 WLR 212. Cf.
Chillingworth v. Esche [1924] 1 Ch 97 where the claimant recovered a deposit from the
defendant even though it had been paid in respect of an agreement which was
subject to contract. This was presumably because it was not possible to allocate the
risk of loss to the payer of the deposit.

26 Stocznia Gdanska SA v. Latvian Shipping Co. [1998] 1 WIR 574.

27 (1804) 5 East 449; 102 ER 1142.
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certain repairs to be done to the property within a limited period of time.
The claimant paid the money and took immediate possession of the prop-
erty, but the defendant failed to execute the lease or to repair the premises
as he had promised. The claimant remained in possession of the property
for two days after the time by which the defendant should have executed
the lease and effected the repairs. The claimant then sought to recover
the money which he had paid to the defendant, but was unable to do
so because he had remained in possession of the property after the time
the defendant was expected to have done what he had promised to do.
It followed that the claimant had received a benefit and so it was not
possible to conclude that the consideration for the payment had failed
totally.

It might be argued in a case such as this that there was a total failure
of consideration because, even though there had been a part-performance
of the contract, since the defendant had allowed the claimant to gain
possession of the property this part-performance was irrelevant because
the contract had been discharged for breach. But the common law does
not analyse the failure of contracts in this way. If the effect of setting
a contract aside was to render that contract void ab initio then it would
appear that the consideration had failed totally, since all benefits that the
claimant had received could be wiped away. But that was not the case. The
claimant only accepted that the contract had been discharged for breach
and such a discharge only operates prospectively and not retrospectively.
Since the claimant had received some benefit under the contract it was
not possible to wipe this away by discharging the contract for breach.

2. Methods of establishing total failure of consideration

Despite the apparent rigidity of the total failure requirement the English
courts have in fact developed a number of ways of weakening the require-
ment, to ensure that the claimant can obtain restitution on this ground
despite having received some benefits from the defendant. There are three
methods which are especially worthy of note.

First, the nature of the contract may be such that the receipt of a benefit
by the claimant will not constitute the provision of consideration. The
best example of this is where the contract which the parties have made
is characterised as an entire contract. This is a contract where the risk
that the agreement will not be performed is allocated to the performer.
Consequently, if the defendant has been paid in advance but fails fully to
perform as he or she had promised to do, it follows that the claimant can
recover the advance payment by virtue of total failure of consideration



FAILURE OF CONSIDERATION: MYTH AND MEANING 113

even though he or she has received some benefit under the contract.?®
Although this might seem unjust, it is consistent with the fundamental
principle that where the contract has allocated the risk of loss it is not
for the law of restitution to subvert that allocation. In the context of an
entire contract the notion of consideration is defined to mean only full
performance of the contract.

Secondly, even though the claimant may have received a benefit from
the defendant under the contract this may be discounted if it can be char-
acterised as a collateral benefit. In other words, the benefit received was
not a benefit for which the claimant had bargained. This is illustrated by
Rowland v. Divall,?® where the claimant had bought a car from the defen-
dant and, having used it for over four months, he discovered that it had
been stolen. He was compelled to return the car to its owner and then
sought to recover the purchase price from the defendant on the ground
of total failure of consideration. The claim succeeded even though the
claimant had used the car for a substantial period of time. This was be-
cause the period of use was characterised as a collateral benefit since the
real benefit for which the claimant had bargained was lawful possession
of the car with good title, and he had not received this at all.>°

This case can be contrasted with Yeoman Credit Ltd v. Apps,>! where
the defendant had entered into a hire-purchase agreement with the
claimant by virtue of which the defendant obtained possession of a car
in an unroadworthy condition. Despite its condition he drove the car
for six months. But he failed to keep up with the hire payments and the
claimant recovered the car. The claimant sued the defendant for those
hire payments which were in arrears and the defendant counterclaimed
for recovery of the hire payments which had been made, on the ground
of total failure of consideration. This counterclaim failed because the
defendant had obtained some benefit from the use of the car. Rowland
v. Divall was distinguished because, in that case, the contract was one of
purchase for which the claimant had bargained for good title, whereas
in Yeoman Credit the contract was one of hire-purchase, so the defendant
had only bargained for the use of the car and this he had obtained, albeit
that the quality of the use was not what he had expected to receive.
Comparing these two cases emphasises the importance of having regard
to the nature of the contract when determining what the consideration
is and whether or not it has failed totally.

28 Giles v. Edwards (1797) 7 TR 181; 101 ER 920.  2° [1923] 2 KB 500.

30 See also Rover International Ltd v. Cannon Film Sales Ltd (No. 3) [1989] 1 WLR 912.
31 [1962] 2 QB 508.
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Thirdly, where the claimant has received a benefit under the contract
this will not necessarily prevent the consideration from failing totally if
it is possible to apportion the consideration between different parts of
the contract. This was recognised by the Privy Council in Goss v. Chilcott.>?
The facts of this case were complex but the restitutionary claim basically
involved the recovery of a loan on the ground of total failure of consider-
ation. The dispute in the case arose from the fact that the defendants had
made two payments of interest to the claimant in respect of the loan. Did
this mean that the consideration had not failed totally? The Privy Council
decided that it was possible to recover the capital sum from the defen-
dants because no part of the capital had been repaid to the claimant. In
other words, it was possible to treat payments in respect of capital and
interest separately. This is a perfectly acceptable conclusion because, al-
though the defendants’ obligation to pay interest and capital arose under
the same transaction, the obligations arose for different reasons; inter-
est payments being payments for the use of the capital rather than the
return of the capital. To the extent that it was possible to say that the
money paid by the defendants related either to interest or to capital and
that only interest had been repaid, this decision is correct. But Lord Goff
went on to say that:

even if part of the capital sum had been repaid, the law would not hesitate
to hold that the balance of the loan outstanding would be recoverable on the
ground of failure of consideration; for at least in those cases in which apportion-
ment can be carried out without difficulty, the law will allow partial recovery
on this ground...®

This is more difficult to justify. Where, for example, the claimant lends
£1,000 to the defendant who repays £400, can it really be said that, as
regards the outstanding amount, the consideration had failed totally?
Surely it would only be possible to apportion the consideration in this
way if, for example, the contract of loan itself provided for repayment by
instalments.>* So if, for example, two out of five instalments had been
paid, it could be concluded that the consideration had failed totally in re-
spect of the final three instalments, which would then be recoverable. But
in Goss v. Chilcott the whole loan was repayable three months after it was
made; it was only the interest payments that were payable in instalments.
There is therefore no justification for saying that, if the defendants had
repaid part of the loan, then the consideration would have failed totally

32 [1996] AC 788. 33 Ibid. at 798.
34 See David Securities Pty Ltd v. Commonwealth Bank of Australia (1992) 175 CLR 353 at 383
(High Court of Australia).
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in respect of the outstanding sum, simply because there was nothing in
the loan transaction to suggest that consideration could be apportioned
in this way.

Even though the dictum of Lord Goff was not relevant to the decision
and it was given in the Privy Council, it is a clear indication of judi-
cial dissatisfaction with the total failure requirement, which could lead
to the eventual recognition of a general ground of partial failure of
consideration.

VII. Partial failure of consideration

Partial failure of consideration has not been recognised as a ground of
restitution in its own right.3® If it had been recognised it would mean that
the claimant would be able to recover benefits which had been transferred
to the defendant whenever the condition for the transfer of the benefit had
not been fully satisfied. This would, however, be subject to the claimant
making counter-restitution for the value of all benefits which he or she
had received.

There is, however, some evidence for partial failure of consideration be-
ing recognised in the law of restitution, albeit not explicitly. For example,
the cases that have allowed restitution on the ground of total failure of
consideration even though the claimant had received some benefit from
the defendant, because that benefit was collateral or could be apportioned,
are in effect cases where the consideration has only partly failed. Further,
where the claimant has transferred benefits to the defendant under a con-
tract which is subsequently frustrated, he or she is able to recover those
benefits from the defendant even though the claimant had received some
benefits from the defendant under the contract. It is acceptable to analyse
this claim as grounded on partial failure of consideration, but it does not
follow that a new independent ground of restitution has been recognised,
because restitutionary claims in respect of frustrated contracts exist by
virtue of a statutory scheme®” which is not simply concerned with the
restitution of benefits but also encompasses loss apportionment.?® But,

35 This dissatisfaction is apparent from Lord Goffs judgment in the case. In the light of
this it is surprising that he affirmed the requirement that the consideration must fail
totally in Stocznia Gdanska SA v. Latvian Shipping Co. [1998] 1 WLR 574 at 590.

36 This was affirmed by the House of Lords in Stocznia Gdanska SA v. Latvian Shipping Co.,
ibid.

37 The Law Reform (Frustrated Contracts) Act 1943.

38 See especially E. McKendrick, ‘Frustration, Restitution and Loss Apportionment’, in: A.
Burrows (ed.), Essays on the Law of Restitution (1991), 169.
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apart from these two situations where restitutionary claims can be anal-
ysed with reference to notions of partial failure of consideration, that
ground of restitution is not recognised in English law.

Whether partial failure of consideration should be recognised as a
ground of restitution in its own right is a matter which has received a
great deal of academic interest recently. Most commentators are in favour
of replacing ‘total failure’ with ‘partial failure’?® Two reasons in particular
can be identified to support this view.

First, the major obstacle to recognising a ground of partial failure of
consideration has related to the ability of the court to require the claimant
to make counterrestitution to the defendant. In the vast majority of cases
where consideration has only failed partially this is because the claimant
has received a benefit from the defendant. It would be unjust to require
the defendant to make restitution to the claimant in such circumstances
without requiring the claimant to make counterrestitution to the defen-
dant. Such counterrestitution is essential because the prime function of
the law of restitution is to restore the parties to the position which they
occupied before the transaction was made. Unfortunately, the ability of
the courts to require counterrestitution has developed very slowly. The
attitude of the common-law courts was that, if the claimant had received
a benefit from the defendant, this could only be restored to the defen-
dant in specie and only, apparently, where the transaction was void for
a fraudulent misrepresentation. It followed that if the claimant had re-
ceived a benefit which had been dissipated or by its nature could not
be restored, such as a service, then counterrestitution was not possible
and so the claim for restitution would fail. The attitude of equity became
much more generous in such circumstances, because equity was much
more prepared to require the claimant to restore the value of the benefit
which had been received if the benefit itself could not be restored.*® There
is some evidence that this approach might also be adopted at common
law.*! If so, it would follow that, in every case where the claimant had
not received everything which he or she had expected to receive under a
contract that was no longer operating, the claimant could recover the ben-
efits which had been transferred to the defendant but the claimant would

39 See, in particular, P. Birks, ‘Failure of Consideration’, in: F. Rose (ed.), Consensus Ad Idem
(1996), 179 and E. McKendrick, ‘Total Failure of Consideration and Counterrestitution’,
in: P. Birks (ed.), Laundering and Tracing (1995), chap. 8. See also Spice Girls Ltd v. Aprilia
World Service (Arden ].) (unreported) 12 June 2000.

40 See Erlanger v. New Sombrero Phospate Co. (1878) 3 App Cas 1218.

41 Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd [1997] AC 254 at
262 (Lord Browne-Wilkinson).
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need to make counterrestitution of the value of all benefits which the
defendant had provided. It will only be in the most exceptional circum-
stances that it will not be possible to value the benefit received from the
defendant; but where this is the case it should follow that the claimant’
restitutionary claim would be barred.

Secondly, where the claimant has transferred a benefit to the defen-
dant and he or she has received part of the expected consideration in
return, restitution can still be justified as a matter of principle. In such
circumstances the claimant’s intention that the defendant should retain
the benefit is contingent on the complete fulfilment of a condition and,
if that condition is not completely satisfied, the claimant’ intention that
the defendant should retain the benefit can be treated as vitiated.

In an important article on the doctrine of failure of consideration*?
Stoljar concludes, having analysed in detail the history of the doctrine,
that the requirement that failure must be total is a myth, although some
of the older cases can be interpreted as suggesting that the failure must
be material. The total failure requirement appears to have developed in
the nineteenth century by virtue of the rules on pleading and proof. But
those rules no longer exist, so the total failure requirement should no
longer be necessary either.*3

If the courts do eventually recognise partial failure of consideration as
a ground of restitution in its own right this would have a liberating ef-
fect on the law in this area. It would, for example, mean that much of
the artifice of the total failure requirement can be avoided, because it
would no longer be necessary to show that benefits which the claimant
had received were collateral or could be apportioned. It would not nec-
essarily mean, however, that the ground of total failure of consideration
would disappear, since it would still be advantageous for the claimant
to assert that the consideration had failed totally. If this could be es-
tablished, he or she would not need to make counterrestitution to the
defendant. But, crucially, if the claimant could not establish this, it would
no longer follow that the restitutionary claim failed automatically unless
a different type of ground of restitution was available, such as mistake or
duress. Instead, the claimant would be able to fall back on partial failure of
consideration.

If partial failure of consideration was recognised as a ground of restitu-
tion in its own right, it would share many of the characteristics of total

42 Stoljar, ‘Doctrine of Failure of Consideration’.
43 See also Goff, ‘Reform of the Law of Restitution’, (1961) 24 MLR 85, 90.
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failure. Most importantly, it would still be essential for the claimant to
establish that the contract had ceased to operate before the restitution-
ary claim could be brought. Further, the claimant could not successfully
rely on this ground of restitution if the risk of the consideration partially
failing had been placed by the contract on him or her.

The true significance of recognising a ground of partial failure of con-
sideration would be that the nature of the claimant’s claim for restitu-
tion would change. This is because all that the claimant would need to
show, once it has been established that the defendant had indeed been
enriched and that this was at the claimant’s expense, is that the contract
had ceased to operate and that the claimant had not received all the ben-
efits which he or she had expected to receive under the contract. This
is much more like the approach that is applied to restitutionary claims
following the termination of contracts in civilian jurisdictions, especially
Germany.**

VIII. Absence of consideration

In those cases where the claimant alleges that the consideration has totally
or partially failed, the issue before the court concerns the failure of the
condition by reference to which the claimant transferred a benefit to the
defendant, where this failure arises from the collapse of the contract.
Absence of consideration uses consideration in a different sense, since
it is not concerned with the collapse of the bargain but rather with the
failure of the promise.*> In other words, it will only arise where a benefit
has been transferred in respect of a contract which is null and void, so
that the benefit which the claimant expected to receive under the contract
was never owed because no obligation to benefit the claimant existed as
a matter of law.

Although it remains a matter of some controversy, it appears that
absence of consideration is indeed a ground of restitution in its own
right, as was recognised by the Court of Appeal in Westdeutsche Landesbank
Girozentrale v. Islington LBC.*®In this case a bank had entered into an
interest-rate swaps transaction with a local authority which was subse-
quently found to be void since it was beyond the capacity of the local

44 Zimmermann, ‘Restitution after Termination’.

45 Stoljar, ‘Doctrine of Failure of Consideration’.

46 [1994] 1 WLR 938. This ground of restitution was also recognised by the trial judge,
Hobhouse J: [1994] 4 All ER 890. See also Kleinwort Benson Ltd v. Birmingham CC [1997] QB
380 at 393 (Evans LJ) and 394 (Saville LJ).
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authority to enter into the transaction. The bank had paid more to the
local authority than it had received and so the bank sought to recover this
extra money. It was unable to rely on the ground of mistake because its
mistake had been one of law and this did not ground restitutionary claims
at the time. Equally, it could not rely on the ground of total failure of con-
sideration because, as regards most of the swaps transactions, it had been
paid some money in the course of the transaction so that the considera-
tion had not failed totally.*” Nevertheless, the bank’ claim for restitution
succeeded because the swaps transactions were null and void ab initio, so
that the local authority could never have provided consideration for the
bank’s payments.

This recognition of the ground of absence of consideration was not
overruled by the subsequent decision of the House of Lords in the same
case.*® Unfortunately that decision is of little assistance in determining
the interpretation of this ground of restitution because the case was pri-
marily concerned with the bank’s equitable claim for restitution. Nev-
ertheless, the judgments of Lords Goff and Browne-Wilkinson do pro-
vide some indication as to whether absence of consideration is a valid
ground of restitution. Although Lord Goff declined to express any con-
cluded view, he did say that there was considerable force in the criticisms
which have been expressed concerning the validity of absence of con-
sideration as a ground of restitution and he would have preferred that
the ground of restitution was failure of consideration.*® Since the con-
sideration had not failed totally, he presumably meant that the ground
should have been partial failure of consideration. Lord Browne-Wilkinson,
on the other hand, did appear to recognise the validity of absence of
consideration as a ground of restitution, although he used the language
of total failure of consideration. But how could the consideration have
failed totally when the bank had received payments from the local au-
thority? The only way that this could be characterised as a failure of con-
sideration is if the consideration is treated as failing as a matter of law
rather than fact. Failure of consideration at law would mean that, even
though the claimant had received some benefit from the defendant, this
should be discounted because the transaction was null and void by opera-
tion of law so that the consideration had not been validly provided by the
defendant.

47 As regards two transactions, however, the bank had not received any money from the
local authority and so it was able to recover the money which it had paid, on the
ground of total failure of consideration.

48 Westdeutsche Landesbank Girozentrale v. Islington LBC [1996] AC 669 (HL).  *° Ibid. at 683.
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At the very least the decision of the House of Lords is ambiguous as
to whether absence of consideration exists as a ground of restitution in
its own right. However, a subsequent decision of the Court of Appeal sug-
gests that it does exist. In Guinness Mahon and Co. Ltd v. Kensington and
Chelsea Royal Borough Council®® the bank’ claim to recover money paid to a
local authority in respect of a swaps transaction succeeded even though
the transaction had been fully performed. Although the judges tended to
analyse the ground of restitution as total failure of consideration, they
acknowledged that consideration had been provided by the local author-
ity but that it was irrelevant because of the assumption that any benefit
which the claimant had received was not validly received since the trans-
action was considered to be null and void from the start.>!

The identification of the most appropriate ground of restitution where
the claimant has transferred a benefit to the defendant pursuant to a void
transaction remains highly controversial. Analysis of the case law suggests
that three grounds of restitution are potentially applicable, namely total
failure of consideration, absence of consideration and mistake. With the
recognition by the House of Lords in Kleinwort Benson v. Lincoln City Council®?
that a mistake of law can ground a restitutionary claim, it will be much
easier to establish that the defendant has been unjustly enriched in re-
spect of transactions which are held to be void. Consequently, there will
be much less need for a ground of absence of consideration. But such
a ground may sometimes still be of some significance where an oper-
ative mistake cannot be established, for example because the claimant
suspected that there was no liability to pay the money.>® Even though the
ground of absence of consideration would be applicable in such circum-
stances, the preferable view is that such a ground of restitution should
not be recognised because it confuses the contractual sense of considera-
tion with its restitutionary sense.>* Whereas consideration in the law of

50 [1999] QB 215. This decision was commended by Lord Hope in Kleinwort Benson Ltd v.
Lincoln CC [1999] 2 AC 349 at 416. In Dorchester upon Medway CC v. Kent CC (1998) The
Times, 5 March, Sullivan ] specifically relied on absence of consideration as the ground
of restitution to recover an ultra vires payment.

51 See P. Birks, ‘No Consideration: Restitution after Void Contracts’, (1993) 23 University of
Western Australia LR 195,206, who argues that restitution should not be available once
the transaction had been fully executed. But if the transaction is null and void then
the fact that it has been fully performed should be irrelevant to the success of the
restitutionary claim.

52 [1999] 2 AC 349.

53 Though restitution of payments made in such circumstances may be defeated by the

bar of voluntary submission to an honest claim.

See, for example, W. J. Swadling, ‘Restitution for No Consideration’, [1994] Restitution

IR 73, 85.

54
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restitution is concerned with the condition which attaches to the trans-
fer of a benefit to the defendant, the contractual notion of considera-
tion is the defendant’s promise, which is required for a contract to be
valid. Consequently, if the contract is void as a matter of law then the
defendant’s promise fails, so that there is no contractual consideration,
but there is no failure of performance, so that there is no restitution-
ary failure of consideration. In other words, it does not follow from
the fact that the contract is void that restitutionary relief should result
automatically, since some reason must be identified to require the de-
fendant to make restitution to the claimant, typically that the claimant’s
intention to transfer a benefit to the defendant can be considered to be vi-
tiated. This is a strong argument and, whilst it can be countered by saying
that the transfer of a benefit to the defendant is conditional on the trans-
action being valid so that if the contract is invalid the claimant’ intention
can be considered to be vitiated, this notion of vitiation of intention is
highly artificial.

The better view is that the award of restitution in cases such as the
interest-rate swaps cases has nothing to do with absence of consideration
and everything to do with the reason why the transaction is void in the
first place. Absence of consideration is merely the symptom. It is neces-
sary to look behind this to determine why the consideration was absent.
In many of the cases where a contract is found to be null and void the
reason for this is because one of the parties lacks capacity to enter into
the contract. Where, for example, the claimant lacks capacity to enter
into a contract, the reason why the contract is null and void is to protect
the claimant, such as a minor, or a public authority. This policy of protec-
tion should be carried through into the law of restitution, so if the party
who lacks capacity to enter into the contract has transferred a benefit to
the other party then restitution should be grounded on the incapacity.
This is illustrated by those cases arising from the swaps litigation where
the local authority sought restitution from a bank. Since the local author-
ity lacked capacity to enter into such a transaction, because of a policy that
it should not take unnecessary risks with local taxpayers’ money, it is right
that the bank should make restitution of the money it had received, even
if the swaps transaction had been executed. The policy behind the deci-
sion to make the transaction void must be followed through into the res-
titutionary claim, where the policy can be vindicated most effectively.
This was explicitly recognised by Morritt L] in the Guinness Mahon case:>®

55 [1999] QB 215 at 229. See also Kleinwort Benson Ltd v. Lincoln CC [1999] 2 AC 349 at 416
(Lord Hope).
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‘the ultra vires doctrine exists for the protection of the public’. But that
does not mean that ‘the court should apply the law of restitution so as to
minimise the effect of the doctrine. If. .. there is no claim for money had
and received in the case of a completed swap then practical effect will
be given to a transaction which the doctrine of ultra vires proclaims had
no legal existence. As this dictum makes clear, emphasis on the reason
why the transaction is void explains why restitution is available in respect
of fully executed transactions. The recipient of the benefit has no better
right to receive or retain the benefit after the transaction was executed
than he or she did before.

If this analysis is correct it follows that the approach adopted by the
common-law and civilian systems is broadly similar. Both systems empha-
sise the fact that the benefit which was received by the defendant was
not due to it. But comparison of the two systems also identifies a crucial
difference, namely that civilian lawyers are only concerned with the fact
that the benefit was not due to the defendant.>® Common-law systems are
more conservative and so need to identify reasons why the benefit was
not due to the defendant, to ensure that this reason is consistent with
the grant of restitutionary relief.>’

IX. Other types of enrichment

A further feature of claims grounded on failure of consideration, primar-
ily total failure of consideration, is that this ground only appears to be
relevant where the benefit which the claimant seeks to recover is money.
This is because total failure of consideration originated as a ground of
restitution in the action for money had and received. But, with the aboli-
tion of the forms of action, there is no longer any reason why this ground
of restitution should be inapplicable where the enrichment received by
the defendant takes the form of goods or services.>® It is clearly possible
for consideration to fail totally where the defendant has been enriched
by the receipt of goods or services, but restitutionary claims in respect
of such enrichments are still founded on the opaque actions of quantum
valebat and quantum meruit. But where the claimant alleges that the defen-
dant has been enriched by services, it cannot assist the claimant simply
to assert that the action is quantum meruit. The elements of this action
need to be unpacked. When this occurs the only reasonable conclusion

56 Zweigert and Kotz, Introduction, 557. 57 See section XI, below.
58 Birks, ‘Failure of Consideration’, 185-6.
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is that the action is actually one founded on unjust enrichment. It must
therefore be shown that the defendant was enriched, that this was at the
claimant’s expense and that there is a ground of restitution which is appli-
cable. Total failure of consideration should be such a ground. The state of
the authorities is such that it is not yet possible to assert with confidence
that restitution will lie where consideration has failed regardless of the
type of enrichment involved. There are, however, a few cases which im-
plicitly support the proposition that restitutionary remedies are available
where consideration has failed even where the enrichment takes the form
of goods or services.>®

X. The relevance of fault

A matter of some importance in the modern law of restitution concerns
the significance of the parties’ fault. It is clear that, if the reason why the
contract is no longer operating was because of the fault of the claimant in
breaching it, then this will not prevent the claimant from bringing a resti-
tutionary claim founded on the ground of total failure of consideration.®
But should the claimant’s fault be relevant in determining whether the
restitutionary claim should succeed? In particular, as Robin Evans-Jones
suggests,®! should the fact that the claimant has been acting in bad faith
bar his or her restitutionary claim? The preferable view is that it should
not, for the following reasons.

First, the notion of bad faith is notoriously difficult to define. Even
if it can be defined with any clarity it is clear in English law that the
wrong of breaching a contract is not characterised as involving bad faith.
Breach of contract is not considered as particularly wrongful in English
law, otherwise specific performance of contracts would be generally avail-
able. Instead, where the claimant breaches a contract usually the only con-
sequence is that he or she is required to compensate the defendant for any
loss suffered. Therefore, where the claimant has breached a contract this is
not serious enough in itself to defeat the claimant’s claim for restitution.

Secondly, it must not be forgotten that the restitutionary question only
arises once the claimant’s repudiatory breach has been accepted by the
defendant so that the contract ceases to operate; or the contract ceases to

59 See, in particular, Pulbrook v. Lawes (1876) 1 QBD 284 and Rover International Ltd v.
Cannon Film Sales Ltd (No. 3) [1989] 1 WLR 912.

60 Rover International Ltd v. Cannon Film Sales Ltd (No. 3) [1989] 1 WLR 912. See also Dies v.
BIMFC Ltd [1939] 1 KB 724.

61 See Robin Evansjones’s contribution to the present volume, 128 ff.
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operate for some other reason. Once that occurs, the secondary question
is what remedy should be available for the other party. But if the claimant
has provided benefits to the defendant then why should the claimant not
be allowed to recover those benefits by virtue of a failure of consideration,
subject to the obligation to compensate the defendant for loss suffered? It
is vitally important to maintain the distinction between the contractual
and the restitutionary regimes. Once the breach has been accepted we
have left the contractual regime and are into the restitutionary one.

It is, however, not enough to show that the contract has been discharged,
since it is still necessary to identify the elements of the unjust enrichment
claim. The significance of this can be illustrated by the following example.
The claimant has agreed to buy a car from the defendant for £5,000. The
claimant pays the defendant £3,000 in advance, but he then realises that
the car was only worth £2,000 so he refuses to accept delivery of it and asks
for his money back. This is a breach of contract by the claimant. There
is no reason why the claimant cannot recover the money if he or she
compensates the defendant for loss suffered. The defendant will obtain
expectation damages of £3,000 (that is, the profit on the car) and the
claimant will be able to recover the £3,000 which he has paid, so there is
no point in the claimant suing the defendant. But if the values are changed
a point will be reached where it is worth the claimant suing the defendant
for restitution despite the claimant’s obligation to make restitution to the
defendant. It follows that it is only in the most exceptional circumstances
that the question of the claimant’s fault will be relevant, but, where it is,
there is no obvious reason why the fault that triggers a contractual remedy
for the defendant should defeat a restitutionary remedy for the claimant.

XI. Relationship with other grounds of restitution

It is a characteristic of the common law of restitution that a number of dif-
ferent grounds of restitution may be applicable on the same facts, unlike
civilian systems which have discrete claims for different fact situations.5?
Most importantly, in a case where the claimant might rely on the ground
of total failure of consideration he or she may instead rely on mistake of
fact or of law.%® So, for example, where the claimant has paid money to

62 Zweigert and Kotz, Introduction, 539.

63 Other alternative grounds of restitution include the incapacity of the claimant in
transferring the benefit to the defendant or the incapacity of the defendant in
receiving the benefit, at least where the defendant is a public authority. See IRC v.
Woolwich Building Society [1993] AC 70.
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the defendant in respect of a transaction which is subsequently held by
the courts to be null and void the claim for restitution may be founded ei-
ther on the ground of absence of consideration, since the defendant could
never validly provide consideration for the payment, or on the ground of
mistake of law, because the decision to treat the transaction as void oper-
ates retrospectively, so when the claimant paid the money he or she will
have been mistaken.®*

Some commentators have argued that the ground of mistake should
not be treated as an independent ground of restitution in its own right,
but is preferably treated as being founded on the principle of failure
of consideration.®® This is because the traditional interpretation of the
ground of mistake is that the mistake must relate to the claimant’s liabil-
ity to pay the defendant. It follows that, if the claimant believes that he
or she is liable to pay the defendant, then the claimant will believe that
the payment to the defendant should discharge liability. But if there is
no liability in the first place then the expected consideration for the pay-
ment will fail and so the ground of restitution should be that of failure of
consideration and not the mistake. But, in fact, the two grounds of resti-
tution are distinct. This is because the notion of mistake as a ground of
restitution is not confined to a mistake as to the claimant’ liability to pay
the defendant; it is sufficient that the mistake was a cause of the payment,
or transfer of other benefit, to the defendant, but for which the benefit
would not have been transferred. This is strongly supported by the deci-
sion of the House of Lords in Kleinwort Benson Ltd v. Lincoln CC,°® where the
ground of mistake of law was specifically recognised, rather than failure
of consideration. Some of the judges also endorsed the causation test of
mistake. This has also been recognised in other recent decisions.®”

The reason why it matters whether there is an alternative ground of
restitution to that of failure of consideration is because this may af-
fect the operation of the bars to restitutionary claims, especially limi-
tation periods. This was the reason why the claimant in Kleinwort Benson v.
Lincoln CC®® wanted to found its claim on mistake rather than absence of

64 Kleinwort Benson Ltd v. Lincoln CC [1999] 2 AC 349.

65 P. Matthews, ‘Money Paid Under Mistake of Fact’, (1980) 130 NIJ 587 and ‘Stopped
Cheques and Restitution’, [1982] Journal of Business Law 281. See also P. A. Butler,
‘Mistaken Payments, Change of Position and Restitution’, in: P. Finn (ed.), Essays on
Restitution (1990), chap. 4.

66 [1999] 2 AC 349.

67 See Nurdin and Peacock plc v. D. B. Ramsden and Co. Ltd [1999] 1 WLR 1249 and Lloyds Bank
plc v. Independent Insurance Co. Ltd [2000] QB 110.

68 [1999] 2 AC 349.
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consideration. The usual limitation period for restitutionary claims is six
years,% but where the claim is grounded on mistake the limitation period
does not begin to run until the claimant either did realise or should have
realised that a mistake had been made. Consequently, if the claimant paid
money to the defendant thirty years ago in circumstances when he or she
had made a mistake and he or she has only just realised that a mistake
had been made then, assuming that a reasonable person would not have
realised earlier that a mistake had been made, time would begin to run
now for purposes of a restitutionary claim. This is the main advantage of
founding a claim on mistake rather than failure of consideration.

XII. Conclusion: common-law and civilian approaches compared

This analysis of the common-law approach to restitutionary claims
founded on failure of consideration has identified a number of specific
differences between the common-law and civilian systems. It suggests that
the fundamental distinction between the two systems is essentially that
the common law focuses on the claimant whereas civilian systems focus
on the defendant. This is illustrated by claims founded on mistake. At com-
mon law a mistake will only ground a restitutionary claim if it caused the
claimant to transfer a benefit to the defendant. In civilian systems, how-
ever, the claim would simply be grounded on the fact that the benefit was
not due to the defendant. The focus then shifts to the defendant to estab-
lish a reason why restitution should not be made. The same difference of
approach is also apparent in respect of claims concerning failure of con-
sideration. At common law it is necessary to show that the claimant had
not received any of the expected benefit whereas civilian systems would
simply be concerned with whether the benefit that had been received by
the defendant was due to him or her and, if the expected consideration
had not been provided, it would follow that the benefit was not due to
the defendant and so restitution would need to be made.

Whether one system is preferable to another is a difficult question to
answer because, although the problems are the same, the traditions and
jurisprudence of the two systems are so different. But, from an English
lawyer’s perspective, the common-law approach is preferable to the civilian
for the following reasons.

First, the common law places the burden of establishing the defendant’s
unjust enrichment firmly on the claimant, whereas the claimant in civil-
ian systems only has to show that the benefit was not due to the defendant

69 See Westdeutsche Landesbank Girozentrale v. Islington LBC [1994] 4 All ER 890 at 943
(Hobhouse J).
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and the defendant must identify why it was due.”” But why should the
burden effectively shift to the defendant to show why restitution should
not be made rather than be placed on the claimant to establish why resti-
tution should be made? It is the claimant who is bringing the claim and
who, as a matter of justice, should bear the burden of establishing it. This
is a big advantage of the unjust enrichment principle since it requires
the claimant to establish that the defendant has been enriched at the
claimant’s expense and that there is a ground of restitution to justify resti-
tution. Without this ground of restitution the claim cannot be established.

Secondly, the restrictive approach of the common law to unjust enrich-
ment claims means that the defendant’s receipt of the benefit is secure
save in the exceptional cases where the claimant establishes that the de-
fendant’s enrichment is unjust. This principle of security of receipt is
important in the development of the law of restitution, especially in the
commercial field where parties generally need to be certain that benefits
which have been transferred have been validly transferred and will not be
upset too readily.

Finally, the common law is still not confident about restitution. This
is particularly true in England where the development of the subject has
been slow and piecemeal. This difference between the restitutionary tradi-
tion in England especially and civilian jurisdictions is crucial. As lawyers
become more confident with the law of restitution it is possible to see
restitutionary relief being made more widely available, especially if there
are carefully defined defences to restrict such claims in appropriate cir-
cumstances. Such a development in the subject can be seen in Canada and
Australia. There are signs of such developments in England as well.”! The
development of the law of restitution can be viewed as a continuum, with
England at one end of the spectrum and civilian systems at the other. But
the gap between the two is gradually being reduced and this reduction
is likely to speed up. Probably the most important change in English law
which would reduce this gap substantially is if the requirement of total
failure of consideration were replaced by partial failure of consideration.
It would mean that whenever the claimant had transferred a benefit to
the defendant in the expectation that he or she would receive something
in return and that expectation was not fully satisfied then a ground for
a restitutionary claim could be identified, conditional on the claimant
making counterrestitution to the defendant. This would dispense with a
myth and provide meaning to this otherwise complex area of law.

70 Zweigert and Kotz, Introduction, 541.
71 See especially Woolwich Equitable Building Society v. IRC [1993] AC 70.



5 Failure of consideration

Robin Evans-Jones and Katrin Kruse

I. Introduction

‘Consideration’ is a feature both of the English law of contract and of
the law of restitution. We are told that in the law of contract it is the
quid pro quo in an agreement that makes it binding as a contract. Within
the law of restitution its meaning is different: Graham Virgo says that
‘failure of consideration is not a ground of restitution in its own right
but rather a general principle which underlies the existence of a number
of particular grounds of restitution’! He then proceeds to discuss three
possible grounds of recovery: total failure of consideration, partial fail-
ure of consideration and no consideration. In this restitutionary context
‘consideration’ is understood generally as ‘the condition which formed
the basis for the plaintiff transferring a benefit to the defendant’.2

The separation between the contractual and restitutionary meanings of
‘consideration’ has not always been so clearly made. Although the back-
ground is rather complex, there is evidence to suggest that the influence
of the civil law was an important factor in leading to this separation of
meanings in English law when it was finally unequivocally reached. In a
series of decisions known collectively as the ‘Coronation’ cases, English law
provided a result which came, in time, to be regarded as unsatisfactory by
leading English lawyers. The result that was reached in the ‘Coronation’
cases proceeded on the assumption that there was no distinction between

1 G. Virgo, The Principles of the Law of Restitution (1999), 323. One might question whether
it is completely correct to say that ‘failure of consideration’is a general principle
underlying various grounds of restitution. ‘Failure of consideration’is, in fact, a
proper cause of action which might, although the matter is disputed, apply in two
forms/modes: total and partial failure of consideration. If it is recognised, absence of
consideration would then, however, be a separate cause of action.

2 Ibid., 325.
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the contractual and restitutionary meanings of ‘consideration’. An op-
portunity to change the result was presented in 1923 in a Scottish case,
Cantiere San Rocco SA v. Clyde Shipbuilding and Engineering Co. Ltd.2 Cantiere
was heard by the House of Lords sitting as the highest court of appeal
for both Scotland and England. In this capacity the House of Lords has
often sought to achieve similar results in both jurisdictions. A motivat-
ing factor has been the perception that, notwithstanding their separate
jurisdictions, Scotland and England are part of the single union state of
Britain. Especially in commercial matters it was, and still is, thought that
similar results are desirable in both countries. In the Cantiere appeal be-
fore the House of Lords the condictio causa data causa non secuta (claim in
relation to a performance made for a future lawful purpose outside con-
tract which fails) was used to break apart the approach of the ‘Coronation’
cases, which had been followed as precedents in the lower Scottish courts.
English law was later brought into line with Cantiere as regards its result in
the later decision of the House of Lords in Fibrosa Spolka Akcyjna v. Fairbairn
Lawson Combe Barbour Ltd.* It was in Fibrosa that English law unequivocally
made the distinction between the contractual and restitutionary mean-
ings of ‘consideration’ by founding on the condictio causa data causa non
secuta as this had earlier been understood in Cantiere.

Our intention is, first, to examine the process by which the condictio
causa data causa non secuta influenced the conception of ‘consideration’ in
English law. Secondly, we will examine certain functional difficulties that
seem to us to arise in relation to ‘failure of consideration’ as a cause of
action. Some of these difficulties may arise precisely from the fact that it
was from the condictio causa data causa non secuta that English law drew its
inspiration in this context.

II. The condictio and consideration

1. Cantiere San Rocco SA v. Clyde Shipbuilding
and Engineering Co. Ltd

This case concerned a sale of marine engines to be manufactured and
supplied by the defenders. Payment of the price was to be made in instal-
ments; the first on signature of the contract and the remainder at specified
stages in the construction of the engines. After payment of the first in-
stalment, but before construction of the engines had commenced, the
outbreak of war rendered further performance of the contract legally

3 1923 SC (HL) 105.  * [1943] AC 32.
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impossible. The point at issue was whether the pursuers could recover the
sum that they had paid as the first instalment. The issue, though seem-
ingly simple, was one which had to be resolved by the House of Lords.

It was accepted at all levels of the appeal that, had the contract been
void ab initio or had the performance failed as a result of the fault of
the sellers, the pursuers would have been entitled to recover what they
had paid, provided in the latter case that they had chosen first to rescind
the contract. However, the non-performance of the contract was not at-
tributable to the sellers’ fault and the effect of the outbreak of war was
merely to discharge the parties from further performance of their duties
and not to render the contract void. This being the case, one approach
to the issue of recoverability of the first instalment of the price was that
everything done in fulfilment of the contract up to the moment of frus-
tration was rightly done. In effect there was said to be a general rule that
losses arising from performance of a contract up to the moment of frus-
tration should lie where they fall. The main authority for this approach
was Chandler v. Webster,> one of the ‘Coronation’ cases of English law.

In that case a house owner let seats to view a Coronation procession for
a sum of £141, payable before the procession. £100 was paid in advance
and £41 was still outstanding when the procession was cancelled due to
the king’s illness. The parties sued each other, the house owner for the
balance of £41 and the other party for recovery of his £100. The Court
of Appeal held that the house owner was entitled to retain what he had
received. Consistent with the reasoning that this payment was ‘rightly’
made in fulfilment of an existing obligation, it was also held that the
house owner was entitled to the balance of £41 because the obligation in
respect of this sum was also referable to the time before the frustration
and therefore still properly exigible. As it was understood at the time,
there had been no failure of consideration as a ground of restitution.
Sufficient consideration had been given to conclude a contract and the
consideration had not failed in view of the continuing validity of the
contract.

When Cantiere was heard on appeal before the Court of Session, recov-
ery of the price was denied mainly on the authority of the ‘Coronation’
cases. The alternative approach to the issue of recoverability found in the
pleadings, which was subsequently to be approved by the House of Lords,
was that the pre-payment was recoverable in principle on the grounds
that it had been given for a consideration that had failed. The inspiration

5 [1904] 1 KB 493; see also especially Krell v. Henry [1903] 2 KB 740.
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for recoverability was found in the condictio causa data causa non secuta of
Roman and Scots law.

2. Analysis of the ‘Coronation’ cases

Frustration does not annul a contract but merely discharges the obliga-
tion to make future performance. In such circumstances, according to the
‘Coronation’ cases, losses should be allowed to lie where they fall at the
moment of frustration. This approach did not preclude readjustment of
the relations of the parties. The critical inquiry concerned what perfor-
mance had been made in fulfilment of obligations properly enforceable
up to the moment of frustration. If, by chance, P had paid a sum in ad-
vance which was not in fact exigible until after the frustrating event, he
could claim it back. The approach of the courts appears to have been one
of allocating risk under a valid, albeit unenforceable, contract. The result
was harsh where, for example, P had agreed to pay the full price in ad-
vance for the manufacture of certain goods since he would lose the money
without being entitled to the goods. However, it was open to him either
to insure or to provide for an alternative allocation of losses expressly in
the contract.

Although ‘total failure of consideration’ appears as a concept in the
pleadings in the ‘Coronation’ cases, very little is said about it in the judg-
ments. The emphasis, in what is regarded as the locus classicus for the
approach of the ‘Coronation’ cases,® is that the validity of the contract ex-
cluded a claim for ‘total failure of consideration’. The reasoning was that,
if the contract still subsists, regulation of the relationship of the parties
is achieved by reference to the contract and not by reference to the law
of restitution.” Thus Collins MR observed in Chandler:3

the doctrine of failure of consideration does not apply. The rule adopted by the
Courts in such cases is I think to some extent an arbitrary one, the reason for
its adoption being that it is really impossible in such cases to work out with
any certainty what the rights of the parties in the event which has happened
should be.

6 Per Collins MR at 499.

7 This is the approach adopted by the House of Lords in the recent Scottish Appeal,
Dollar Land (Cumbernauld) Ltd v. CIN Properties Ltd 1998 SC (HL) 90; 1998 SLT 992, with the
difference that on this occasion the relationship between the parties was expressly
regulated by the terms of the contract. See further, H. MacQueen, ‘Contract,
Unjustified Enrichment and Concurrent Liability: A Scots Perspective’, [1997] Acta
Juridica 176.

8 [1904] 1 KB 493 at 499.
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3. Further analysis of Cantiere

The cause of action expressed by the condictio causa data causa non secuta
lies within the law of unjustified enrichment. Thus Cantiere differed from
the ‘Coronation’ cases in the fundamental respect that it established a
claim for unjustified enrichment on the grounds of failure of considera-
tion where a contract had been frustrated. Cantiere also cleared up doubts
concerning the nature of the consideration in a reciprocal contract and
the circumstances in which its failure was ‘total’.

The foundation of the pursuers’ claim in Cantiere was the condictio causa
data causa non secuta of Roman law. This is a claim where something is
given for a causa that fails. It was assumed by the House of Lords that the
failure of causa was no different from a failure of consideration. In fact the
House of Lords’ understanding of the condictio causa data causa non secuta
was not fully consistent with either Roman or Scots law. The English-law
claim on total failure of consideration was in part the model on which the
House of Lords understood the condictio. Thus, when dealing with the con-
dictio causa data causa non secuta, Lord Shaw was concerned to demonstrate
that the consideration had ‘entirely’ failed.® The failure of ‘consideration’
from a restitutionary point of view was seen to consist of the non-supply
of the engines, the actual supply of the engines being the reciprocation
for which the buyer had paid the price.!° Therefore at a restitutionary
level price and res were regarded as the reciprocal considerations within
a normal contract of sale and consideration had failed totally if one was
not supplied for the other.

The House of Lords was of the view that on these facts it was not pos-
sible to split up the consideration!! by attributing part of it to the sign-
ing of the contract and the remainder to the delivery of the res. Each
party was seen to perform in consideration of the full performance by the
other party. Any difficulties concerning the coincidence between frustra-
tion and (total) failure of consideration were thereby resolved. Frustration
of a sale which has not been fully performed will normally give rise to a
claim of (total) failure of consideration, since anything short of full per-
formance (payment of the price and delivery of the res) is normally a total
failure.

The effect of the decision in Cantiere was to introduce a rule of general
application to frustrated contracts in Scots law: what is transferred in
fulfilment of the contract is recoverable subject to any counterclaim by the
other party for expenses that he had incurred in performing his side of the

91923 SC (HL) 105 at 117.  © Ibid. ! Ibid., per Lord Shaw.
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bargain. Instead of following the general rule of contemporary English law
that losses should lie where they fall, the House of Lords applied the law
of unjustified enrichment to strike a balance between the parties. It was,
and remains, unclear from the terms of the decision whether this balance
was to be struck strictly according to the principles of ‘enrichment’ or
whether the defenders were entitled to counterclaim for losses which
they had incurred even if the other party had not been enriched thereby.
The general rule that res perit domino was inapplicable to a case of this kind
because no res had ever come into existence to which risk could attach.

4. Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd

It was twenty years before the House of Lords was provided with the oppor-
tunity to bring English law into conformity with Scots law as expressed in
its decision in Cantiere. As Lord Macmillan observed in Fibrosa, ‘[tjhe mills
of the law grind slowly’!? The facts of Fibrosa were similar to those of
Cantiere. A contract of sale was concluded for the supply of machinery. As
required, part of the price had been paid in advance before the contract
was frustrated by the outbreak of war. At issue was whether the advance
payment could be recovered or not.

The decision of the House of Lords in Cantiere had a very significant in-
fluence on Fibrosa. Cantiere regulated the interests of parties to a frustrated
contract by reference to a claim in the law of unjustified enrichment, ef-
fectively on the ground of total failure of consideration. The principle of
recoverability in such circumstances broke apart the approach represented
by the ‘Coronation’ cases, which Fibrosa over-ruled.

Whereas ‘failure of consideration’ was barely mentioned in the judg-
ments in the ‘Coronation’ cases, it was the essential factor on which the
decision in Fibrosa was made to turn. In approaching the case from this
point of view Fibrosa had to confront a central problem of definition. A
considerable degree of uncertainty as to what constituted the considera-
tion for payment was apparent in the ‘Coronation’ cases and in Cantiere,
when it was before the Court of Session. The problem was that in English
law ‘consideration’ is a term which has different meanings depending on
whether it is used in a contractual or restitutionary sense. Viscount Simon
in Fibrosa distinguished these meanings in the following manner:!3

... in the law relating to the formation of contract, the promise to do a thing
may often be the consideration, but when one is considering the law of failure of
consideration and the quasi-contractual right to recover money on that ground,

12 [1943] AC 32 at 58. '3 Ibid. at 48.
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it is, generally speaking, not the promise which is referred to as the considera-
tion, but the performance of the promise ...

The ‘Coronation’ cases were seen to have confused these meanings. By
excluding a claim for total failure of consideration because of the valid-
ity of the contract they ascribed the consideration to the promise and
not to its performance. The conception of failure of consideration in the
restitutionary sense as depending on performance of the promise reflects
the influence of Cantiere. According to the House of Lords in Cantiere the
price was paid for the supply of the engines. That this conclusion was
reached from an understanding of the operation of the condictio causa data
causa non secuta in Roman law, albeit accommodated to the requirement of
English law that the failure of consideration must be ‘total’, is made clear
by Lord Shaw:!*

The consideration as a whole stands with reference to the price and every part of
the price. It is an admitted fact in the case that that consideration has entirely
failed. Therefore, this, as I say, would be a typical case of restitution under
the Roman law and one for the application of the maxim causa data causa non
secuta. The condictio under that head would have been, in my humble opinion,
plainly applicable. If not applicable to this and to similar cases of outstanding
simplicity, then the whole chapter of the Roman law devoted to that condictio
need never have been written.

The significant feature of the condictio causa data causa non secuta is its
formulation in terms of ‘dare’. Dare emphasises the failure of the actual
performance of the bargain because, within a sale for example, it focuses,
not on the existence of the promise, but on its execution. The price is given
in consideration of the object of the sale, which is then not forthcoming.

By understanding the condictio causa data causa non secuta as it did,'®
the House of Lords in Cantiere found the justification for applying a claim
of unjustified enrichment to frustrated contracts on the basis of failure
of consideration. In its use of unjustified enrichment (restitution) in this
context and in its principal result, Cantiere was the model for Fibrosa. The
importance of this change in conception is observed by Goff and Jones:!®

the so-called rule in Chandler v. Webster rested on the misconception that there
could be no total failure of consideration unless the contract was void ab initio.

14 1923 SC (HL) 105 at 117.

15 This notion of the condictio causa data causa non secuta was not fully consistent with
how it is generally understood in the civil-law tradition.

16 The Law of Restitution (5th edn, 1998), 511-12.
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Severely criticised by judge and jurist, the fallacy underlying Chandler v. Webster
was exposed in Fibrosa.

III. The operation of the unjust factors and the condictiones

Total failure of consideration is one of a range of causes of action (or un-
just factors) recognised by the English law of restitution. The number of
unjust factors remains open-ended: new causes of action are continuously
capable of recognition. These causes of action do not operate as a ‘system’.
First, one cause of action can overlap with and does not necessarily ex-
clude another: a claim based upon ‘mistake’ may also be conceived as
based upon ‘total failure of consideration’. Secondly, recognised causes of
action sometimes have to be supplemented by new causes of action be-
cause facts arise in which there is no existing claim but it is thought that
restitution should be allowed.!” The new claim is free standing with re-
spect to previously recognised causes of action; the causes of action do not
cohere like the condictiones of the civil law, where new fact situations give
rise to a claim only if they conform to the principle that what is retained
without a legal basis is recoverable (condictio sine causa). The new claim is
an ad hoc reaction to a novel fact situation. Ad hoc responses unguided
by a single unifying principle are likely to leave gaps in circumstances in
which it is thought that a claim of restitution should properly be allowed.

In the civil law all claims arising from deliberately conferred enrich-
ment are united by the principle that what is retained without a legal
basis (sine causa) is recoverable. The following are the main applications of
the general principle:

(i) undue performance, that is a performance made to discharge a legally
recognised duty that fails (condictio indebiti);
(ii) performance made to create an obligation or gift which fails (condictio
obligandi/donandi causa);
(iii) performance which fails because its purpose is immoral or illegal (con-
dictio ob turpem vel iniustam causam);
(iv) performance made for a purpose (discharge of a legal duty), which
succeeds temporarily but which then fails (condictio ob causam finitam);
(v) performance made for a future lawful purpose outside contract which
fails (condictio causa data causa non secuta); and
(vi) residual causes of action (condictio sine causa).

The principle ‘retention without a legal basis’ both unites all the indi-
vidual nominate claims and provides flexibility by providing a residual

17 Woolwich Building Society v. IRC [1993] AC 70.
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cause of action for cases which do not fall within the nominate claims
but which nevertheless conform to the general principle. As Reinhard
Zimmermann has observed, it was ‘the general principle that had justified
the granting of specific enrichment actions and [that] could now be used to
expand, but at the same time suitably contain, the range of claims’.!8

Compared with the unjust factors of English law the condictiones are
systematic. Each nominate claim is directed to a specific fact situation.
There is no overlap between them, and they are comprehensive of cases
which conform to the general principle. This difference can be important.
Scots law, a jurisdiction in which the condictiones apply, received from
English law the rule that payments in mistake of law are irrecoverable. The
consequences of applying this rule to the condictio indebiti were potentially
far more severe in Scotland than was the corresponding rule in England.
Once the condictio indebiti was barred in cases where there had been an
error of law, there was no other claim to which those who had acted to
discharge a debt could turn, even though their payment was undue. But,
since one unjust factor does not exclude another, the plaintiff in English
law who could rely upon a cause of action other than ‘mistake’ could
avoid the consequences of the rule.?®

IV. The width of the restitutionary meaning of consideration in
English law

We have argued that the civil law (at least as it was understood in Cantiere)
had an important influence on English law in separating the restitution-
ary from the contractual meaning of consideration. We will now look at
the range of applications of ‘failure of consideration’ in the English law of
restitution. The cause of action provided by the civil law in similar circum-
stances will also be identified. Our purpose in making this comparison is,
at the first level, to highlight the extraordinary breadth of ‘failure of con-
sideration’ as a cause of action in English law. Some difficulties which
result from this breadth in conception will then be examined.
There is a failure of consideration most importantly:

(1) within a valid contract (a) where there has been a failure to perform
duties whether because of breach or frustration.?? In the civil law,
once the contract has been rescinded, the claim would be a condictio ob

18 The Law of Obligations, Roman Foundations of the Civilian Tradition (paperback edn
1996), 852.
19 Woolwich Equitable Building Society v. IRC [1993] AC 70. 20 Virgo, Principles, 325.
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causam finitam or condictio sine causa depending on the circumstances;?!
(b) where there is a suspensive or resolutive condition that fails. ‘P pays
100 in advance for your car if he can find a garage. If he fails to find
a garage he can reclaim the advance payment.?? In the civil law the
pre-payment would be conceived as having been made to discharge a
duty that fails (condictio indebiti or a condictio ob causam finitam?3).

(2) Outside contract the ‘consideration’ can be (a) a future purpose: for
example, P gives X in exchange for your making him your heir. Such
circumstances are dealt with by the civil law with the condictio causa
data causa non secuta; (b) the conclusion of a contract as distinct from
the quid pro quo within a contract:?* for example, P gives 100 subject
to contract (condictio obligandi causa);*® (c) the conclusion of a valid gift.
Here P gives 100 in view of your impending marriage (condictio donandi
causa).?® Consideration may also fail where a transfer is made under a
mistake (condictio indebiti or condictio sine causa).

P. Matthews and P. A. Butler have argued that ‘failure of consideration’
is wide enough to encompass cases which have traditionally been dealt
with under the separate cause of action ‘mistake’. In their view, failure of
consideration can no longer merely be interpreted as the failure of the
bargained-for counter-performance. It should be afforded a much broader
connotation that comes close to the civilian notion ‘failure of purpose’.
They substantiate this approach by reference to Barclays Bank Ltd v. W. ].
Simms Son and Cooke (Southern) Ltd.?” The plaintiff’s customer had drawn a
cheque upon the bank that was sent to the payees. When the customer
found out that the payees had been put into receivership he stopped the

21 This is an over-simplification based more directly on the position in Scots law. In
German law rescission is akin to a contractual right: it is a vertragsihnliches Recht. As
such it does not trigger restitutionary remedies but displaces these because of its
‘speciality’; cf. D. Reuter and M. Martinek, Ungerechtfertigte Bereicherung (1983), § 19 1.
Another example of the failure of a (suspensive) condition is the case of Wright v.
Newton [1835] 2 Cr M & R 124; 150 ER 53. Cf. Parke B (at 54): This was a contract with a
condition that the landlord’s consent should be obtained. It must be taken as if the
landlord never consented, and that the condition was not performed.

In German law in the case of failure of a resolutive condition it is a condictio ob causam
finitam; BGH 1959 Monatszeitschrift fiir Deutsches Recht 658; H. Thomas, in: Palandt (ed.),
Biirgerliches Gesetzbuch (55th edn, 1996), § 812, n. 76.

See the ‘anticipated contract cases’ which A. Burrows, The Law of Restitution (1993),

293 ff. explains on the basis of ‘failure of consideration’: William Lacey (Hounslow) Ltd v.
Davis [1957] 1 WLR 932.

Chillingworth v. Esche [1924] 1 Ch 97. In German law, these cases are called
‘Vorleistungsfdlle’; See Reuter and Martinek, Ungerechtfertigte Bereicherung, § 5 III 1(c)(aa).
In this context the ‘causa’ of the transfer in question does not lie in the extinction of
a debt (solvendi causa) because the performance was rendered with a view to receiving
the expected counterperformance.

26 Re Ames Settlement [1946] Ch 217. 27 [1980] QB 677.

22

23

24

2.

3
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cheque. Despite his order the bank mistakenly paid the cheque. When the
bank discovered its mistake, it sought to recover from the payees. Although
Goff ] (as he then was) held that the money was recoverable on the ground
of the plaintiff’s mistake of fact, Matthews and Butler argue that recovery
should instead have been granted on the ground of ‘failure of considera-
tion’. They then follow slightly different lines of argumentation. Matthew’s
position is that regard has to be paid to the purpose that the bank pursued
towards its customer. Only if this purpose proved to have failed would the
bank be entitled to recover. According to Matthews, the real intention of
Barclays Bank was not to fulfil a presumed obligation towards Simms, who
was the recipient of the money. Although its payment was obviously en-
gendered by the obligation between the drawer of the cheque and Simms,
the bank was aware of the fact that it did not owe any payment to the
latter.

The bank’s only concern is to pay a sum of money to the payee in order to secure
a consideration from its own customer ... The bank cares only that there should
be authority to pay, so as to be able to debit the drawer’s account. If there is no
actual authority, the bank fails to secure the consideration for which payment
is made ...%

Matthews’ view is developed by Butler. Butler agrees that mistaken pay-
ments do not constitute a ground of restitution separate from ‘failure of
consideration’. But, in contrast to Matthews, he does not look for any con-
sideration or purpose in the relationship between Barclays Bank and the
drawer of the cheque. He focuses on the relationship between the bank
and Simms as the receiver of the money. In his view ‘consideration’ in
this context has to be understood as a state of affairs which both of these
parties assumed to be present and which constituted the condition under
which Simms should be allowed to keep the payment. This condition was
that the bank in fact possessed authorisation from their customer to make
the payment. As this condition was not fulfilled due to the customer? stop-
order, the consideration for payment on the cheque failed:?

Where payment is made by a paying bank to a payee it is done so conditionally
on the basis of an assumption common to the payer and payee that the payer is
paying with the customer’ authority. If that assumption is incorrect the money
is recoverable for failure of consideration.

28 p. Matthews, ‘Stopped Cheques and Restitution’, [1982] Journal of Business Law 281, 284.
29 P. A. Butler, ‘Mistaken Payments, Change of Position and Restitution’, in: P. D. Finn
(ed.), Essays on Restitution (1990), 87 ff., 121.
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It is clear from the above survey that ‘failure of consideration’ is a broad-
ranging cause of action that spans a range of claims which are distin-
guished one from the other by the civil law. In fact, in its different guises
‘failure of consideration’ covers effectively the whole range of the indi-
vidual condictiones. In this respect, as a conception, at one level, it looks
similar to the general principle that what is retained without a legal cause
(consideration) is recoverable. Certainly the House of Lords in Cantiere drew
no distinction between ‘causa’ and ‘consideration’. However, there are im-
portant differences between failure of cause and failure of consideration.
Certainly, the civilian understanding of ‘cause’ in this context is not with-
out its difficulties. It is normally conceived as the ‘purpose’ underlying
the transfer which gave rise to the enrichment.3° Most commonly, an
enrichment is held to be without a legal basis or cause if it was made
to discharge a legally recognised duty (solvendi causa) and this purpose
(causa) failed. The appropriate claim in such circumstances is the condictio
indebiti. Wherever a person makes a performance under a valid contract
or where he pays a debt he is deemed to have acted to discharge the
obligation in question (solvendi causa). The question whether there is a
failure of cause is determined objectively from whether there has been a
failure to discharge a duty, mostly whether the payment in question was
undue.

The ‘consideration’ is the ‘condition’ on which a benefit was transferred.
The consideration fails if the condition is not performed. However, where
the consideration is the reciprocation in a bargain there can often be con-
siderable uncertainty as to its content. This uncertainty arises for different
reasons. (i) Different people sometimes attribute different significance to
different parts of the reciprocation in a bargain. It has been argued that
in a void contract of insurance the consideration for the payment of the
premium is the assumption of risk by the insurance company, whereas
assumption of risk is not part of the consideration in a swaps contract;*!
but others view the assumption of risk in a swaps contract as part of the
‘consideration’3? (ii) Some argue that consideration is purely factual: ‘Did
the plaintiff get what he wanted?’ If he did get what he wanted there is no

30 Supporters of this so-called ‘subjective approach’ are Reuter and Martinek,
Ungerechtfertigte Bereicherung, § 4 II 4(a); D. Medicus, Schuldrecht II (7th edn, 1995), § 126
I; H. Ehmann, ‘Uber den Begriff des rechtlichen Grundes’, 1969 NJW 400.

31 Cf. P. Birks, ‘No Consideration; Restitution after Void Contracts’, (1993) 23 University of
Western Australia LR 195, 221.

32 Cf. E. McKendrick, ‘The Reason for Restitution’ in: P. Birks and Francis Rose (eds.),
Lessons of the Swaps Litigation (2000), 84.
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failure of consideration.?® Others give consideration a more technical con-
tent. Even if the plaintiff got what he wanted, the consideration still fails
if performance of the reciprocation was not legally obligatory.3* (iii) Some
see ‘consideration’ in any transaction which is not purely gratuitous, so
if T act to discharge a duty to someone and this fails there is a failure of
consideration. Likewise, some argue that payments made in mistake as to
liability are better explained as instances of failure of consideration.

The identification of what constitutes ‘consideration’is clearly crucial to
the question whether that consideration has failed. On the one hand diffi-
culties in identification lead to uncertainty as to whether there is a cause
of action. For example, different views were held concerning whether
there was a failure of consideration in respect of benefits transferred un-
der fully executed swaps.®® On the other hand, reflecting the fluid nature
with which causes of action are conceived in the law of restitution, Virgo
has suggested that there are five possible causes of action for the recovery
of benefits transferred under swaps agreements.3

V. The theoretical basis for the operation of total failure of
consideration as a ground for restitution

1. English law

The theoretical justification for ‘failure of consideration’ as a ground of
recovery is that the intention of the transferor is vitiated®” or at least
qualified.®® He did intend the transferee to receive the benefit at the time
of transfer but his intention is qualified by future events. For example,
when P paid you the price of X he intended you to receive it. However,
there is subsequently a failure of consideration if you fail to deliver X. The
transferor ‘qualifies his intent that [the other party] should be enriched
by specifying what must be or become the case in order for his intent to

33 Cf. Birks, ‘No Consideration’, 207 and 214 (‘... a plaintiff who has received all that he
expected under the contract has no substantial ground for restitution’).

Cf. McKendrick, ‘Reason for Restitution’, 102 (‘... although the parties have, as a
matter of fact, obtained the benefits for which they contracted (in the sense that the
relative payments have been made), as a matter of law, they have not received the
benefit for which they contracted’).

‘Failure of consideration’ has, for example, been proposed as a basis for recovery with
regard to the fully executed swaps in the case of Guinness Mahon & Co. Ltd v. Kensington
and Chelsea Royal London Borough Council [1999] QB 215. Its applicability in these kinds
of cases has, however, been rejected by Birks, ‘No Consideration’, 195.

36 See Virgo, Principles, 396 ff. 37 Ibid., 323.

38 Ibid., 323 speaks of the intention of the plaintiff being vitiated, not just qualified.

34

35
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become absolute’® By contrast where ‘mistake’ is the cause of action the
vitiation is operative at the time of transfer. For example, P paid you the
price under a contract that was void ab initio. When P actually made the pay-
ment he was operating under a mistake as to liability. Notwithstanding
their differences when viewed in these terms the common feature of both
causes of action is that they fall within the group of ‘didn’t mean it’ unjust
factors.*

Our purpose now is to test the theoretical justification for total failure
of consideration as a cause of action. We will do so by reference to cases of
breach of contract. Broadly stated, there is a failure of consideration where
the reciprocation under a contract is not performed due to the other
party’s fault. Following rescission of the contract by the innocent party,
the plaintiff can recover what he has transferred even where he himself
brought about the failure of consideration.*! It seems rather odd in such a
case to see the basis of the cause of action as resting on the qualification
of the plaintiff’s intention. How can the right to restitution be seen to
depend on the fact that he ‘didn’t mean it’ if the failure of consideration
was brought about through his own deliberate attempt to ensure that
consideration was not given under the contract? A further question is
whether the issue of restitution should be affected by considerations of
fault. Should P, for example, be allowed to recover what he gave for a
purpose which he subsequently prevented from being achieved through,
say, his own bad faith?

In transactions that do not generate obligations the circumstances in
which the law attributes fault to P will be relatively few. He is not at fault,
for example, if he withdraws from an engagement to be married. The civil
law nevertheless draws a limit to the idea that P is not at fault when he
prevents reciprocation under an extra-contractual agreement. This limit
is drawn by reference to bad faith. Legal consequences are attributed to
the fact that a person was at fault in preventing the reciprocation or
purpose of a bargain. Thus a person who raises a condictio causa data causa
non secuta will be unsuccessful where the failure of purpose was brought

39 P, Birks, An Introduction to the Law of Restitution (1989), 261. 40 Ibid., 140.

41 Burrows, Law of Restitution, 272; Rover International Ltd v. Cannon Film Sales Ltd (No. 3)
[1989] 1 WLR 912. Note that Scottish law also seems to recognise the right of a
contract breaker to recover in restitution. See the obiter statement made by Lord
Morison in Zemhunt (Holdings) Ltd v. Control Securities plc 1992 SLT 151 at 155H: ‘a breach
of contract by the payer of part of the price which is sought by him to be recovered,
following rescission of the contract by the payee on the ground of that breach, does
not per se affect the equity of the claim for restitution’.
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about by his bad faith.*? From the point of view of the civil law, in such
circumstances, fault is a proper consideration when determining whether
restitution should be allowed or not. The plaintiff who was in bad faith
in preventing the achievement of a particular end should not be entitled
to found on that bad faith to recover what he transferred.*

Within contract the circumstances in which P is at fault when he pre-
vents the reciprocation under the contract will be more numerous. He will
be at fault, for example, where he either deliberately or negligently pre-
vents the reciprocation from being performed. The divide between agree-
ments which are, or are not, contracts is of importance in this context
only in so far as within contract the circumstances in which restitution
should be denied as a matter of principle would seem potentially to be
much greater. It does not affect the issue that in principle restitution
should be denied in some circumstances where the pursuer himself is at
fault in bringing about the failure of reciprocation under an agreement.
Peter Birks** suggests that, ‘[i|f the essence of the matter is that the money
is recoverable because the condition for retaining it fails, it is hard to see
how the failure or fulfilment of that condition can ever depend on the
character of the remoter causes behind the happening or the failure to
happen of the events contemplated’. However, later?® he says that ‘[ajn

42 A rule to this effect is contained in § 815 BGB, which states that a plaintiff’s right to
recovery under the condictio causa data causa non secuta (§ 812(1), 2nd sentence, alt. 2
BGB) is generally excluded under two circumstances: (a) if the extra-contractual
purpose which was aimed at by the particular transfer in question was impossible
right from the beginning and the plaintiff was aware of this impossibility or (b) if he
actively prevented the realisation of the extra-contractual purpose in bad faith (‘wider
Treu und Glauben’); Thomas, in: Palandt, § 815, nn. 1-3.

For Roman law, see D. 12, 4. A considerable number of the texts discuss what should
happen where the cause fails through no fault of the transferee. This is a different
question from that concerning what happens when the cause is prevented by the
transferor. See J. Erskine, An Institute of the Law of Scotland (8th edn, 1871), IIL, 1, 10
who, drawing on D. 12, 4, 5, says that ‘[i|f it has become impossible that the cause of
giving should exist by any accident not imputable to the receiver, no action lies
against him, unless he hath put off performing it when it was in his power to
perform’. This statement caused difficulty, and was effectively disapproved by the
House of Lords in Cantiere. The reason is that it places the risk of the non-fulfilment of
the cause on the transferor. This is odd because the non-fulfilment of the causa should
in principle entitle the transferor to recover. In other words Erskine reverses what the
House of Lords saw should be the proper allocation of risk. The further implication of
Erskine’s statement is that if the transferor bears the risk of non-fulfilment of the
causa, a fortiori he will not be entitled to recover if he prevents the fulfilment of the
causa in bad faith.

44 Birks, Introduction, 234.  *° Ibid., 236.
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unwilling buyer is not in a position, as against a willing seller, to bring
about a total failure of consideration’. This suggests that the mere failure
of the condition of a transfer is not the ground of restitution. Only if the
failure of consideration is accepted by the buyer is restitution possible. But
this in turn raises the question whether the ground of restitution should
not more naturally be attributed to the rescission in such a case. It is not
in the hands of the unwilling party to bring about the failure of consider-
ation; something else is required which, prima facie at least, is referable
to actions by the innocent party, namely the rescission or discharge of the
contract.

It is worth restating that ‘failure of consideration’ is the primary cause
of action where the reciprocation under an agreement (whether a con-
tract or not) is not forthcoming. The theoretical justification for ‘total
failure of consideration’ operating as a ground of restitution is that the
will of the plaintiff was qualified. The transferor has made a non-voluntary*®
enrichment of the other party in that the circumstances under which he
specified that the transfer was to be made have not come about. English
law experienced some difficulty in allowing a plaintiff who brings about
the failure of consideration to found upon this failure to claim restitu-
tion. Birks?” says that ‘[tlhe cases do not clearly admit the notion of a
plaintiff-precipitated failure of consideration’. The right of such a plain-
tiff is, however, now generally recognised.

2. Scots law

Can anything be learned about this issue from the experience of Scots
law? The claims which Scots law allows in these general circumstances
are based on the condictiones. However, under the influence of English law
it made an important change in the twentieth century. Traditionally Scots
law allowed a condictio sine causa to the pursuer who sought restitution
following a breach of contract. Under the influence of English law Scots
law substituted for the condictio sine causa the condictio causa data causa non
secuta. The reason is attributable to the decision of the House of Lords in
Cantiere, where ‘causa’ was assimilated to ‘consideration’.

Is there any significance attached to the change in Latin terms? In the
civilian tradition a performance is made under a contract, not to receive
the reciprocation, but to discharge the obligations created by the contract.

46 Ibid., 219. 7 Ibid., 235.
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Therefore the condictio sine causa in these circumstances expresses the fact
that what was given to discharge a duty should no longer be deemed to
have done so (it is a condictio ob causam finitam). By contrast the condictio
causa data causa non secuta, which traditionally applies only in respect of
transactions that lie outside contract, focuses upon the fact that there
has been a failure of the purpose for which a benefit was transferred.
If the transferor is responsible for the failure of purpose, in certain cir-
cumstances it is thought right that he should not be entitled to recover.
In Scots law, following the decision in Cantiere, this claim was applied to
cases where the reciprocation (or consideration) had not been given under
a contract. A problem with this substitution is that by presenting the issue
of restitution as being dependent on the failure of consideration (causa non
secuta) the question was raised in the case law whether the pursuer who
himself prevented the achievement of the causa should be able to recover
what he transferred.

By contrast the condictio sine causa presents the same issue in terms of
whether what was transferred should still be deemed to discharge the
duty for which it was given. The answer to this question in turn depends
on the status of the contract under which the benefit was transferred.
Only if this has been rescinded can what was transferred be deemed no
longer to discharge the duty under the contract since it has now been
discharged. In short, the condictio causa data causa non secuta as applied by
Scots law in this context focused upon the issue of consideration for the
failure of which the person seeking restitution might be responsible. By
contrast, the condictio sine causa focuses upon the contract, the continued
status of which following a repudiation lies in the hands of the innocent
party.

The difficulty that can arise when the claim for restitution following
rescission is conceived in terms of ‘failure of consideration’is illustrated by
Zemhunt Holdings Ltd v. Control Securities plc.*® The pursuers bought property
at an auction and made a deposit of £165,000. They failed to pay the
balance of the price on time with the result that the defenders, as they
were entitled to do in terms of the contract, rescinded and kept the full
amount of the deposit even although it must have exceeded their loss. The
pursuers sought to recover what they had paid with the condictio causa data
causa non secuta. Conceived in these terms, the issue arose, as Lord Clyde
put it, whether ‘the condictio can be available to one who is himself in
breach of contract’*® The Lord Ordinary (Lord Marnoch) was firmly of the

48 1992 SIT 151.  *° Ibid. at 156.
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view that ‘that question, as a matter of principle, falls to be answered in
the negative’.>®

Rescission of contract is a right that attaches to the innocent party. If
that party wishes to keep the contract alive, no issue of restitution arises
even although there has been failure of reciprocation under the contract.
If the right to rescind is exercised, its effect is to terminate performance
of the contract. The innocent party says, in effect, that, given the circum-
stances, he will no longer be bound by his own obligations under the
contract. In such circumstances there is a corollary. The innocent party
should not be allowed to say that ‘I will no longer be bound by my obli-
gations’ while keeping the party in breach tied to his obligations under
the contract. This would amount to a breach of mutuality.>® Rescission
imports restitution as a matter of principle.

The presentation in Scots law of restitution following breach of con-
tract as dependent on failure of consideration (causa data causa non secuta)
misplaces the source of the right to restitution. If the right to restitution
depends on ‘failure of consideration’, it seems right to question whether
the person who is responsible for the failure can rely on it to claim resti-
tution. Why should a person who was perhaps in bad faith be entitled to
found his right to restitution on the consequences of that bad faith? By
contrast the right to restitution can more naturally be seen to depend on
the rescission of the contract. This means that the breach by the guilty
party creates the right in the innocent party to rescind instead of a right
in the guilty party to recover, which seems to be a preferable way to view
the problem. If, following rescission, the contract breaker were not able to
claim restitution the failure of consideration which he caused would be
given a double effect: (i) to create the right in the other party to rescind
and (ii) that right having been exercised, to bar the right to restitution
notwithstanding that following the rescission mutuality would no longer
be given under the contract.

A question which remains to be answered is this: why should a con-
tract breaker always be entitled to restitution following rescission, while
a person who has transferred a benefit under an extra-contractual transac-
tion sometimes should not? The answer lies in the fact that in the former
case the innocent party is protected by the contract: rescission is one of
a range of options, of which a claim for damages is the most important,
exercisable at his will depending on the circumstances. Outside contract

50 1991 SIT 653 at 655.
51 See J. A. Dieckmann and R. Evans-ones, ‘The Dark Side of Connelly v. Simpson’, [1995]
JR 90.
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the innocent party’s only protection is a right to keep the benefit where
the transferor was in bad faith.

There is a further difficulty arising from treating ‘failure of consid-
eration’ as the cause of action following upon breach and rescission of
contract. Virgo notes that: ‘It has sometimes been suggested that award-
ing restitution to a plaintiff who has entered into a losing contract may
subvert the allocation of risks under the contract where the risk of the
contract being a bad bargain has been allocated to the plaintiff.>? Virgo
concludes: ‘The better view is that, where it is clear that the contract has
allocated the risk of loss to the plaintiff, then the law of restitution should
not be used to subvert this allocation of risk even though the contract has
been discharged by the plaintiff for breach.>® There is arguably a difficulty
with this approach. A breach has occurred which was sufficiently serious
to amount to a failure to give mutuality under the contract. In effect the
innocent party has said that ‘I do not want to stand by this contract.” Yet
it is suggested by Virgo that the plaintiff will still be bound by the con-
tract, which has been justifiably rescinded. His rescission, if he were the
innocent party, is a right that encourages performance by the defendant
in terms of the contract. But it seems that the defendant is allowed to
keep the contract alive in terms of the allocation of risk notwithstanding
the fact that he has failed to observe its terms to an extent that justifies
rescission.

The approach advocated by Virgo can be explained by the fact that the
cause of action ‘failure of consideration’ is dissociated from the failure
of the contract itself. As a result, as in the case just mentioned, central
features of the contract (allocation of risk) are left to govern the relation-
ship of the parties notwithstanding the fact that the contract has been
discharged.

VI. Total failure of consideration

In English law, if the failure of consideration is not total, restitution is
barred in principle. Birks gives the following example:>*

Suppose you want to have a cottage restored. You contract with me for the job to
be done for £15,000; you pay £5,000 in advance. Then you suddenly repudiate
when I have only taken off the old roof and begun clearing up the inside of
the shell. Even if I accept your repudiation and thus discharge the contract, you

52 Virgo, Principles, 351. >3 Ibid.  >* Birks, Introduction, 237.
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will not get back your £5,000, because you have had the benefit of some of my
work. The consideration has not totally failed.

The requirement that the failure of consideration be total underlines
the separation between the fact that a contract has been set aside and
causes of action in the law of restitution. A contract may be set aside but
restitution denied because, as in this example, the failure of consideration
was not total.

There are possible oddities associated with the requirement that the
failure of consideration be total. Using the example given by Birks, the
contractor may retain your £5,000 where you have benefited to some degree
from his work. He may therefore make a substantial profit out of your
repudiation. However, the fact that he gained a windfall and you suffered
a penalty depended on the chance that you paid in advance. Otherwise he
would have been restricted to a claim of damages.

1. Reaction against total failure of consideration

There has been a reaction against the idea that the failure of consideration
must be total to operate as a ground for restitution. The argument has
been advanced that in practice the English courts allow restitution on the
basis of a partial failure of consideration.’® There are those who argue for
the express recognition of partial failure of consideration as a ground of
restitution.

2. Civil law

In the civil law the pursuer must prove that the transferee holds without
a causa. The actual cause of action is established by the lack of causa; one
does not establish a claim on the basis of a ‘partial’ lack of causa. Where the
parts of the causa are separable, although my purpose may only have been
partly achieved, the claim is based on the ‘total’ failure of causa. If P pays
100 to discharge a duty but in fact the debt was only for 50, although one
might say that he partially achieved his purpose to discharge the notional
debt of 100, he establishes his cause of action by showing that there was
no causa for the excess of 50. Where the causa is not divisible the problem
is different. Part-performance, for example, of a future ‘purpose’ outside
contract is no performance. The purpose has failed totally. The problem is
how to assess who pays what following part-performance in circumstances
in which the causa (the purpose) has failed totally. Similarly, in the civil
law the right to restitution following a breach of contract depends on

55 Virgo, Principles, 373.
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the rescission of the contract. Once the contract is rescinded the causa,
notwithstanding that the contract has been partly performed, fails totally.

English law in this context, like the civil law, is concerned to regu-
late the relationship of parties to a transaction which has been partially
performed. However, the civil law differs from the common law in not
identifying the part-performance itself as the cause of action. Are there
any difficulties associated in the identification of part-performance as
the cause of action? In this context we distinguish between transac-
tions within and without contract. Where a transaction involves a non-
contractual reciprocation that is not fully performed it seems relatively
unproblematic to allow restitution on the basis of the part-performance.
Anything less than full performance is non-performance; the problem con-
cerns the measure of recovery. However, there is difficulty in applying the
same reasoning when the benefit has been transferred under a contract.

English law allows a person who has precipitated the failure of contrac-
tual consideration to claim restitution. But how does one determine from
the terms of the new cause of action just how ‘partial’ the failure must
be to ground a claim for restitution? Before restitution can be claimed,
the contract must have been set aside.’® So it is not any partial failure of
consideration that grounds a right to restitution - only if the contract has
been set aside can one claim restitution on the basis of partial failure of
consideration. This seems to amount to saying that the right to restitution
effectively depends on the contract having been set aside.

Partial failure of consideration has no independent existence from
‘failure of contract’. In this respect the position is different from that
which applied to ‘total’ failure of consideration. In that case the content
of the cause of action was not determined solely by reference to the con-
tract, since a failure of consideration sufficient to set the contract aside
was not necessarily sufficient to ground a cause of action in restitution.
In other words, it might seem that (i) partial failure of consideration is
a reaction to difficulties associated with the cause of action ‘total failure
of consideration’; (ii) the content of partial failure of consideration seems
to coincide with the proposition that ‘the contract has been set aside’;
and (iii) if, generalising from the case of partial failure of consideration,
it were to be recognised that failure of ‘consideration’ and ‘discharge of
the contract’ are the same, the failure of consideration would be ‘total’
notwithstanding the fact that it had been part-performed. This conclusion

56 See Birks, Introduction, 46-7; Goff and Jones, Law of Restitution, 37-8; Burrows, Law of
Restitution, 251.
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brings one round full circle to Virgos argument® that in practice the
English courts have operated an artificial understanding of what amounts
to a ‘total’ failure of consideration because it has been deemed to be
‘total’ where the contract has been part-performed but discharged.

VIL. Swaps

Many problems surrounding ‘failure of consideration’ as a basis for resti-
tutionary recovery can be illustrated by reference to the so-called swaps
cases. However, before going into any detail about the extent to which
the ‘failure of consideration’ principle was utilised in this context, a few
words should be said on the general commercial background of these
transactions.

1. Definition and background

Generally speaking, a ‘swaps contract’ denotes the agreement of two par-
ties that over a stated number of years one of the parties will make to
the other a series of payments. The exact amount of each payment is cal-
culated by reference to the differences between a fixed rate of interest
and the current market rate of interest from time to time upon a no-
tional principal sum.>® A swaps contract, therefore, represents a futures
contract in that its financial outcome hinges on the future movement of
certain interest rates. That is also why this type of transaction is frequently
described as an ‘interest-rate swap’.

Interestrate swaps contracts made their initial appearance in commer-
cial life at the beginning of the 1980s. In about 1982 they also came to
be used by local authorities. For the latter the swaps constituted a wel-
come means by which to evade the strict governmental controls to which
any local financial activity at that time was generally subject. Further-
more, swaps offered new possibilities for debt management by enabling
the local authorities to obtain a certain lump-sum payment as an imme-
diate source of cash while their obligation to make counterpayments still
remained speculative. However, in the case of Hazell v. Hammersmith and
Fulham London Borough Council® the House of Lords decided in 1991 that

57 Virgo, Principles, 373.

58 See Hobhouse ] in Westdeutsche Landesbank Girozentrale v. Islington LBC [1994] 4 All ER 890
at 895; Lord Goff of Chieveley in Kleinwort Benson Ltd v. Lincoln CC [1999] 2 AC 349, 365;
Birks, ‘No Consideration’, 200; A. Burrows, ‘Restitution of Payments made under Swap
Transactions’, (1993) NLJ 480; A. Burrows, ‘Swaps and the Friction between Common
Law and Equity’, (1995) 3 Restitution LR 15.

59 [1992] 2 AC 1 (HL); [1991] 1 All ER 545; [1990] 2 QB 697 (CA); [1990] 3 All ER 337.
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swaps transactions, although lawful in themselves, lay outside the powers
of local authorities and were therefore void. The judges were of the opin-
ion that any participation of a local authority in such a contract could
no longer be regarded as an exercise of their statutory right to lend or to
borrow money.®°

The decision in Hazell v. Hammersmith precipitated a flood of litigation.
Well over 200 actions were commenced, all with a view to establishing
that sums previously paid by or to a local authority under any such
swaps agreement could be recovered from the recipient. Since the courts
were not in a position to try each and every individual action that had
been instigated after the Hazell case, certain characteristic actions were se-
lected for trial. The most important of these lead actions were Westdeutsche
Landesbank Girozentrale v. Islington London Borough Council®® and Kleinwort
Benson Ltd v. Sandwell Borough Council,®> which were both heard by Hob-
house ], sitting as a judge of first instance. The two cases also had in
common that it was the banks that sought restitution of the balance of
the money which they had paid to the local authorities.

2. The decisions in Westdeutsche and Kleinwort Benson v. Sandwell

The facts in Westdeutsche and Kleinwort Benson v. Sandwell were similar. In
both cases payments had been made by each of the parties under the
agreement, the larger sums having been paid by the banks to the lo-
cal authorities involved. The principal factual difference between the two
cases was that Kleinwort Benson v. Sandwell concerned four separate swaps
agreements, one of which had run its full course by the time litiga-
tion commenced. In both cases, the plaintiff banks raised a restitution-
ary claim for the recovery of the amount by which they were out of
pocket and in each case the claim was made at common law as well as in
equity.

Both claims succeeded before Hobhouse ]J. Although the outcome of
his decision was never really called into doubt, his reasoning has been
exposed to heavy criticism. We will turn to a critical analysis of his judg-
ments in more detail in due course. Before doing so, it is helpful to draw
attention to the conceptual problems that Hobhouse ] had to face. The
main problem for a restitutionary claim in these circumstances was that
it did not fall squarely within any of the recognised grounds of restitution.

60 As to the exercise of the borrowing power of local authorities, see the Local
Government Act 1972.

61 [1996] AC 669 (HL); [1994] 1 WLR 938 (CA); [1994] 4 All ER 890.

62 [1994] 4 All ER 890.
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Hobhouse ] was not in a position to award restitution on the basis of
‘mistake’. The reason was that the parties were under a mistaken belief as
to the existence of a valid transaction. This amounted to a ‘mistake of law’
for which, at the time, no restitutionary recovery was allowed.®® Further-
more, Hobhouse ] saw no possibility of allowing a restitutionary claim on
the basis of ‘total failure of consideration’. This was because nearly all of
the swaps agreements had been, if not wholly, then at least partially per-
formed. Instead of relying on any of the recognised grounds of recovery,
he founded his decision on the basis that there had been ‘no considera-
tion’ for the respective payments since the underlying agreements were
ultra vires and therefore void.®*

In Westdeutsche the local authority appealed without success.®® The
Court of Appeal upheld Hobhouse J’s judgment with essentially the same
reasoning.®® The case then came to be heard by the House of Lords which,
unfortunately, was not asked to consider the exact ground on which the
plaintiff banks were entitled to restitution. But Lord Goff expressed the
view that ‘it may be right to regard the ground of recovery as failure of
consideration’.®”

Ever since its formal recognition by Hobhouse J and the Court of Appeal,
the notion ‘absence of consideration’ has been the subject of academic
debate. In response academics have offered four alternative grounds on
which restitution could have been awarded in the swaps cases. In the
following section, these grounds of recovery are considered in more detail
in so far as they relate to failure of consideration.

3. Absence of consideration and no consideration

‘Consideration’ in its restitutionary sense usually denotes the actual per-
formance of the ‘condition’ of a bargain.®® If this performance fails there is
generally said to have been a total failure of consideration. However, this

63 See Hobhouse | in Westdeutsche Landesbank v. Islington LBC [1994] 4 All ER 890 at 931

(‘I am bound by authority to hold that a mistake of law does not give a right to

recover money at common law as money had and received’).

See Hobhouse J in Ibid. at 930 (‘I consider that the correct analysis is absence of

consideration and not failure of consideration’), at 936 (‘The essential basis upon

which they are entitled to recover is that the sums were paid without consideration

under contracts which were ultra vires the defendants and were void ab initio’), and at

956 (‘There was no consideration for the making of the payment’).

Note that no appeal was brought in respect of the Sandwell case because it was

decided by Hobhouse ] on precisely the same grounds as Westdeutsche.

66 See Leggatt L] [1994] 4 All ER 890 at 969. 7 [1996] AC 669 at 683.

68 See the classical statement of Viscount Simon in Fibrosa Spolka Akcyjna v. Fairbairn
Lawson Combe Barbour Ltd [1943] AC 32 at 48.

64

65
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conception of ‘consideration’ is problematic as most of the swaps cases
were characterised by the fact that money had already been advanced by
both parties to the agreement. In other words there had always been at
least a part-performance of the other side of the bargain. For this rea-
son Hobhouse ] favoured another definition of the term ‘consideration’.
He was of the opinion that, for restitutionary purposes, ‘consideration’
described the existence of a valid contract as the basis for a contractual
exchange. This meant that ‘consideration’ was present only if there had
been a legally valid obligation to perform by each party. Thus, where a
contract was void all payments made under it had been made for ‘no
consideration’.®

Hobhouse J’s analysis serves to dilute the distinction between the con-
tractual and restitutionary meanings of consideration. It is, in fact, a clear
step towards assimilating these two notions once more. While it used to
be only in a contractual context that ‘consideration’ expressed a valid
promise or the contractual quid pro quo, Hobhouse J’s conception of the
restitutionary term ‘consideration’ as a legally valid promise to perform
appears to be nothing but the other side of the same (contractual) coin.
His conception of ‘absence of consideration’ is so wide that it can encom-
pass many of the other recognised grounds of recovery.”® It is resonant of
the principle of the civil law that what is held ‘without a legal ground’ is
recoverable. Birkss concern with such developments has been expressed
in the following terms:”!

If the common law is drawn into an enrichment law in which an enrichment
is unjust when it is obtained or retained ‘without consideration (in the eye of
law)’, or, in Latin, sine causa, it will have at the same time to learn what civilian
systems mean by insufficient legal cause and it will have to learn how the civilian
systems relate unjust enrichment and property.

4. Failure of consideration

The severe criticism of absence of consideration as a ground for restitu-
tion in the swaps cases led to the suggestion that English law should have

69 Cf. Hobhouse ] in Westdeutsche Landesbank v. Islington LBC [1994] 4 All ER 890 at 924
(‘In the case of ultra vires transactions such as those with which I am concerned where
there is not and never has been any contract, I prefer to use the phrase “absence of
consideration™).

70 See McKendrick, ‘Reason for Restitution, 106 (‘... ground of recovery which is so broad
that it has the potential to swallow up most of the existing grounds of restitution’).

71 Birks, ‘No Consideration’, 233.
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adhered to the recognised claim of failure of consideration.”? The difficulty
was how to establish a claim on this ground since the plaintiffs in most
cases had already received part of the expected interest payments. The re-
quirement that the ‘failure of consideration’ be ‘total’ seemed to represent
an impenetrable obstacle to a restitutionary claim on this ground. This in
turn led to attempts to redefine the cause of action. Instead of interpret-
ing ‘consideration’ in its restitutionary sense as the expected contractual
counterperformance, it was suggested that ‘consideration’ had a broader
meaning, denoting the general basis upon which a particular payment
had been effected.”® According to this view, which interestingly draws
upon the condictio causa data causa non secuta for its inspiration, the fail-
ure of the contractual performance is not synonymous with ‘failure of
consideration’. Instead, it is but a ‘species of a wider ground of recovery,
namely that the basis upon which the payment was made has failed’.”*
The parties render their total performance in a transaction on the condi-
tion of receiving the total performance of the other party. Without a total
performance the basis of the transaction fails.

An immediate difficulty was that failure of consideration so conceived
did not ground restitution where a swap had run its full course, since the
parties had obtained exactly what they had bargained for.”> By contrast,
if the ground of restitution was ‘no consideration’, restitution would be
allowed where the swap had been fully executed. The former approach
has not been followed. In its recent decision in Guinness Mahon & Co. Ltd
v. Kensington and Chelsea Royal London Borough Council’® the Court of Appeal
held that, even if the swap had been completed, there was a ‘failure of
consideration’. Two considerations support this decision: first of all, it is
difficult to see why one should distinguish between a transaction that is
99 per cent or 100 per cent completed. In the first instance restitution
for failure of consideration would be allowed, in the second instance it

72 The view that ‘failure of consideration’ would have been the appropriate ground for
recovery is, for example, held by P. Birks, ‘The English Recognition of Unjust
Enrichment’, (1991) Lloyd’s Maritime and Commercial Law Quarterly 473, 494; also his ‘No
Consideration’, 228 (‘ “Failure of consideration”, properly understood, can explain
‘“all cases of restitution where the defendant has not completed his part™’), Burrows,
Law of Restitution, 304; also his ‘Restitution of Payments’. See also the dissenting
opinion of Dillon L] in Westdeutsche [1994] 4 All ER 890 at 959 (‘the only recognised
category which Westdeutsche can hope to invoke is that of “money paid for a
consideration which has wholly failed™).

73 See McKendrick, ‘Reason for Restitution’, 100; Birks, (1993) 23 University of Western
Australia LR 195 at 209f.

74 See McKendrick, ‘Reason for Restitution’, 100.

75 See ibid., 102; Birks, ‘No Consideration’, 207, 214, 228. 7% [1999] QB 215.
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would be denied. The second consideration is that although, as a matter
of fact, the parties got what they bargained for, as a matter of law they
had not received the benefit for which they contracted. It is said that, as
a matter of law, the bank had bargained for ‘an obligation on the other
party to make counter-payments over the whole term of the agreement’.””
This statement seems to suggest that there would always be a failure of
consideration whenever the contractual obligations of either party are
not legally enforceable.”® The critical point with regard to a statement to
this effect is that it dilutes the distinction made in Fibrosa between the
contractual and the restitutionary meanings of ‘consideration’, since con-
sideration is given only when there was a legally enforceable obligation
to perform. In other words, there is a failure of consideration notwith-
standing full performance of what the parties had agreed if this was not
in fulfilment of a valid contract.

VIII. Conclusions

We have argued in this chapter that an understanding of the civil law
led in Fibrosa to the separation of the contractual from the restitutionary
meaning of failure of consideration. The understanding that there could
not have been a failure of consideration where the contract was valid had
led to a result in the ‘Coronation’ cases that was thought, in time, to be
unacceptable. In Cantiere the condictio causa data non secuta was used to
produce a different result in Scotland from that in England. At the time
of the decision in Cantiere, English law continued to be governed by the
authority of the ‘Coronation’ cases. The critical feature of the condictio

77 Lord Browne-Wilkinson in Westdeutsche Landesbank v. Islington LBC [1996] AC 669 at 711.
See further McKendrick, 'Reason for Restitution’.

This view has, for example, been held by Birks when examining the case of Re Phoenix
Life Assurance Co. (1862) 2 ] & H 441; 70 ER 1131. In this case policies had been issued
to the insured by Phoenix Life Assurance Co. Losses were incurred on some of the
policies. The company was then wound up in 1860. The marine insurance business
was held to have been ultra vires the company. Although the insured were not able to
claim on the marine policies, they were held entitled to recover the premiums which
they had paid. Despite the fact that judgment was given on the ground that there had
been ‘no consideration’ for the premiums, the case has since been rationalised as a
claim based upon a ‘total failure of consideration’. Birks supported this case on the
basis that ‘because the insurance company never bore the risk, the consideration
totally failed’. He thus draws a distinction between whether, as a matter of fact, a
person gets what he bargained for or whether, as a matter of law, ‘the nullity of the
contract means that there was no legal nexus between his getting it and his own
performance’: Birks, ‘No Consideration’. It must, however, be noted that Birks does
not seem to apply the same reasoning in the ‘swaps’ cases.
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as formulated in Cantiere was that it emphasised that, irrespective of the
validity of the contract, consideration failed if actual performance was not
forthcoming. Cantiere was the model when the House of Lords in Fibrosa
achieved for England the same result as it had earlier reached for Scotland.
An underlying aim for the House of Lords in these two decisions was to
achieve a similar result in the area in question throughout Britain.

It is certain that in reaching its decisions in Cantiere and Fibrosa the
House of Lords saw no distinction between failure of cause in the condictio
and failure of consideration. In the law of contract consideration is the
quid pro quo in an agreement that makes it binding as a contract. In a
restitutionary context ‘consideration’ has to be broadened as a notion
beyond ‘quid pro quo’ to ‘the condition on which a benefit is transferred’.
For example, if P donates X in anticipation of Qs marriage, the marriage is
not the quid pro quo of the gift but it can be conceived as the ‘condition’ on
which the gift was made. The decision in Fibrosa entrenched into English
law the point that, while consideration is necessary to conclude a contract,
it is its performance which is relevant to restitution.

In its contractual guise the presence of consideration is intimately con-
nected with the validity of the contract; without consideration there is no
contract. However, this is not true of consideration in its restitutionary
sense. Notwithstanding the fact that following a breach the contract must
first be discharged before restitution can be claimed, failure of consider-
ation in this context is independent of the invalidity or unenforceability
of the contract. (It is worth remembering that in Fibrosa the contract was
still valid.) It was precisely to draw a clear distinction from the ‘Corona-
tion’ cases that restitution was given notwithstanding the validity of the
contract. The unenforceability of the contract in cases of frustration could
have been assimilated to invalidity of the contract but this was not done.
So the cause of action focused on the failure of the quid pro quo rather
than on the failure of the contract itself.

It is interesting that ‘no consideration’ has recently appeared as a dis-
tinct cause of action from ‘total failure of consideration’, denoting the
fact either that something was not due or that it was transferred under a
contract that was void. Similarly, there are those who now argue for recog-
nition of ‘partial failure of consideration’ as a cause of action. It seems that
what amounts to a sufficient failure can only be determined by reference
to the fact that the contract has been discharged. A further problem with
‘(total) failure of consideration’ is that it seems to misplace the source of
the right of action where the contract has been discharged. This leads to
confusion. Why should the claimant be entitled to restitution where she
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has precipitated the failure of consideration in bad faith? At the very least
it is difficult to understand how, in such circumstances ‘total failure of
consideration’ can be classified within the so-called ‘didn’t mean it’ unjust
factors.

Once restitutionary claims for failure of consideration within and out-
side contract are assimilated, drawing on the wider conception of ‘con-
sideration’ formulated to cover both sorts of claim, restitution will be
available within a contract where the ‘condition’ of the contract was not
performed. ‘Condition’ conceived in such general terms is a broader no-
tion than quid pro quo. Hence the possibility arises of restitution within
a valid contract in a broader range of circumstances than failure to per-
form the bare quid pro quo. As it has been operated in English law, ‘failure
of condition’ covers the whole range of the condictiones. Most transactions
are made on the basis of some sort of ‘condition’, which explains the ex-
traordinary width of the concept. However, the ‘condition’ under which
a transaction is effected may be conceived very differently by different
parties. This explains the extraordinary uncertainty of the concept. In
terms of its formulation, ‘failure of condition’ comes closest to the con-
dictio causa data causa non secuta of the civil law. Notwithstanding the fact
that theoretically this claim is given a very narrow range of application in
German law, the debates on its proper application in Germany”® illustrate
precisely the difficulty of determining its limits. Yet, while the limits of
the condictio causa data causa non secuta should and can be drawn by refer-
ence to the restricting concept of ‘cause’, ‘condition’ in English law seems
to have no such fixed point by which it can be suitably contained.

79 See Reuter and Martinek, Ungerechtfertige Bereicherung, § 5 TIL
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6 In defence of unjust factors: a study of
rescission for duress, fraud and exploitation

Mindy Chen-Wishart

I. Introduction

A fundamental difference between the English and the German laws of
unjust enrichment is the way in which each establishes that enrichment
is ‘unjust’ and so reversible. § 812(1) of the German Civil Code (the BGB)
states that a person who, through an act performed by another, or in any
other way, acquires something at the expense of that other person with-
out legal ground is bound to render restitution. This general enrichment
action has been described as ‘probably the most outstanding feature of
the German law of unjustified enrichment’.! More recently English law
has also recognised the general principle of restitution to reverse unjust
enrichment? but, in contrast, it is ‘engaged in crystallising the principles
into rules adapted to the different types of case so as to meet the specific
interests involved in them’? An influential classification proposed by Peter
Birks sets out the specific factors that can make the plaintiff’s transfer of

My gratitude to Professors Peter Birks, Jane Stapleton and Richard Sutton, Dr Gerhard
Dannemann and Mr Dominic O’Sullivan for generous discussions which have clarified
my thinking and saved me from errors although, doubtlessly, many persist. I am also
grateful to Professors Reinhard Zimmermann and David Johnston for providing me
with the occasion for embarking on comparative study and to the Law Faculty at
Otago University for hosting me during a sabbatical when the text was finalised.

1 Reinhard Zimmermann and Jacques du Plessis, ‘Basic Features of the German Law of
Unjustified Enrichment’, [1994] Restitution LR 14.

2 Banque Financiere de la Cité v. Parc (Battersea) Ltd [1998] 1 All ER 737 at 740; [1998] 2 WLR
475. The House of Lords recognises that unjust enrichment claims comprise a
four-stage inquiry: (i) is the defendant enriched? (ii) was this enrichment at the
plaintiff’s expense? (iii) was the enrichment unjust? (iv) does the defendant have any
defences?

3 Konrad Zweigert and Hein Kotz, Introduction to Comparative Law (trans. Tony Weir, 3rd
edn, 1998), 565.
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wealth to the defendant ‘unjust’ in the eyes of English law.* Thus, while
the German approach appears to yield restitution whenever defendants
cannot advance a legal cause for retention, English law leaves defendants
with their enrichments unless the plaintiffs can show why they should
not keep them.

Many commentators observe that this apparent structural divergence
probably yields no significant differences at the level of actual outcomes.’
Konrad Zweigert and Hein Kotz explain why ‘too much should not be
made of the apparent differences’

[I]t is manifest that an approximation will take place in the theoretical treatment
of these areas of law. The unduly abstract detail of the German code will be
loosened by a typology of enrichment claims and in the Common Law general
rules will be developed to give form and structure to the unduly concrete details
of the case-law. Each system has a great deal to learn from the other.®

Reinhard Zimmermann will concede this only so far. While he acknowl-
edges ‘a significant rapprochement of patterns of liability’, he notes that
‘there are still considerable differences as to the question of how best to
organize this area of the law’.” In short, he regards the English multiple
unjust factors approach as inferior to the German single ground of ab-
sence of cause, and considers it ‘hardly conceivable that a legal system
engaged with the task of rationally organizing its law of unjustified en-
richment should take its lead from English jurisprudence’.®

This essay begs to differ. In defence of the unjust factors approach it
will be argued that practical and important details of the restitutionary
response rest on the nature and the effect of the operative unjust factor.
In other words, the particular reason why the transfer was without legal
cause and the impact of that on the value of the benefit transferred can
and, to a significant extent, do explain how the initial entitlement to resti-
tution is worked out in practice. Even German unjust enrichment law is
not indifferent to the unjust factors. In both systems of law, reference to
the unjust factors explains the operation of certain features of the current
law and, it is further argued, lights the way to important and desirable
future developments. There is undoubtedly room for development in the

4 Peter Birks, An Introduction to the Law of Restitution (1989, revised paperback edn). See
also Andrew Burrows, The Law of Restitution (1993).

5 See for example, Reinhard Zimmermann, ‘Unjustified Enrichment: The Modern
Civilian Approach’, (1995) 15 Oxford JLS 403, 414.

6 Zweigert and Kotz, Introduction, 565.

7 Zimmermann, ‘Unjustified Enrichment’, 414.

8 Ibid., 416.
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nascent English law of unjust enrichment and lessons can certainly be
learned from German law. But it is not in replacing the unjust factors ap-
proach by the single absence of cause approach that progress lies. On the
contrary, it is by taking the unjust factors and the policies behind them
even more seriously that the wisdom of certain aspects of German unjust
enrichment law is thrown into sharp relief. By the same token, it seems
that certain features of the German law can benefit from greater sensitiv-
ity to the unjust factors. As Zweigert and Kotz exhort, ‘[elach system has
a great deal to learn from the other’.

These claims will be advanced with particular reference to a group of
unjust factors coming under the headings of duress and fraud.” Fraud
will be taken to include constructive fraud. Constructive fraud, in turn,
encompasses the specific unjust factors of non-fraudulent misrepresen-
tation, undue influence, unconscionability and the constructive notice
doctrine introduced by Barclays Bank plc v. 0Brien'® (collectively these will
be referred to as ‘exploitation’). The emphasis is on how restitution on
these grounds operates on rescission of contract. Rescission is described
as ‘one of the commonest remedies in the law of restitution...[and] one
of the most difficult to analyse’.!! It operates simultaneously to set aside the
contract and to effect mutual restoration of any transfers made under it.
In English law the question whether rescission belongs to the law of un-
just enrichment and should therefore conform to its principles remains
one of the unresolved questions on the borderline between the laws of
contract and unjust enrichment.!? The question is a serious and impor-
tant one and, while that debate is sidestepped here, the assumption made
is that at least the restitutionary part of rescission properly belongs within
the wider body of law on giving back.!® The present claim is that taking
the unjust factors seriously can enlighten and inform the operation and
development of unjust enrichment law in general and of the law of rescis-
sion in particular.

9 These being my terms of reference for a paper presented at the Symposium on the
Comparative Law of Unjust Enrichment, Cambridge, April 1999, from which this and
the other papers in this collection have emerged.

[1994] 1 AC 180. This doctrine protects plaintiffs who have been wrongly induced by
someone to whom they are emotionally attached, typically the plaintiff’s husband, to
guarantee his debt, and typically by putting up the family home as security.
Burrows, Law of Restitution, 31-2.

See Peter Birks, ‘Foreword’ in: Andrew Skelton, Restitution and Contract (1998), iv.

For discussion see, for example, ibid.; D. P. Visser, ‘Rethinking Unjustified
Enrichment: A Perspective of the Competition between Contractual and Enrichment
Remedies’, [1992] Acta Juridica 203.

1

S)

11

13



162 MINDY CHEN-WISHART

Section II of this essay addresses the major criticisms of the unjust
factors approach. Section III discusses the nature of duress, fraud and ex-
ploitation. It asks why the law intervenes when it does so in the name
of these unjust factors. Section IV looks at how the nature of these un-
just factors colours the availability of the change of position defence (the
enrichment surviving). In particular, the protective policies underlying
certain unjust factors can explain why disqualification from this defence
should be extended from bad-faith defendants to some innocent defen-
dants. In Section V it is argued that the logic of the unjust factors points to
the desirability of dissolving certain bars to rescission in English law and
of making the change of position defence available to plaintiffs who must
make counterrestitution. Section VI considers how the unjust factors may
affect the valuation of the enrichment received by either party. Sensitivity
to the impact of particular unjust factors on the enrichment received can
overcome the problem of subjective devaluation. It also provides the best
justification for the controversial remedy of partial rescission.

II. Criticisms of the unjust factors approach

Zimmermann'* criticises the unjust factors approach as untidy, uncertain
in scope, not comprehensive, involving needless duplication and generally
irrelevant to the restitutionary response.

1. Untidy, uncertain and not comprehensive?

The first objection, untidiness, is premised on the basic division in German
unjust enrichment law between enrichment by performance (the Leis-
tungskondiktion) and enrichment in another way (the Eingriffskondiktion) and
the observation that all the English unjust factors except ignorance involve
enrichment by performance. But this assumes no particular significance
in English law, which operates no such division. It is only ‘untidy’ from
the point of view of German law. The second and third criticisms, that
the identified unjust factors are uncertain in scope and not comprehen-
sive since they can be added to, may also be swiftly dealt with. Under
German law, a restitutionary award must be prefaced by a plaintiff show-
ing that his intentional transfer was without cause. Essentially, one of
the recognised factors that vitiate the declaration of intention (or will)
detailed in contract law must be made out.’® It is doubtful whether the
operation of these vitiating factors is more certain in German law than

14 Zimmermann, ‘Unjustified Enrichment’, 416.
15 See further B. S. Markesinis, W. Lorenz and G. Dannemann, The German Law of
Obligations, vol. I, The Law of Contracts and Restitution (1997), 725-6.
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in English law. And as for the unjust factors being not comprehensive,
the possibility of adding new causes of action'® is a general feature of the
common law and, many would say, part of its commendable strength and
adaptability. Moreover, the distinction between recognising a new unjust
factor and interpreting an established one can be very fine indeed.

2. Unnecessary duplication?

In substance, Zimmermann’ criticism is that where restitution follows
rescission of contract, English law seems to have to inquire into the un-
just factors twice, once to vitiate the contract and again to ground the
restitutionary claim. This ‘unnecessary duplication’is contrasted with the
‘internal economy’ of the preferred civilian analysis. But this criticism is
not a crippling one. Certainly, as far as rescission for duress, fraud or ex-
ploitation is concerned it makes no practical difference which approach is
applied. The scope of these vitiating factors in contract law coincides with
their manifestation as unjust factors in unjust enrichment law.!” Even if
it does not, as with the ground of mistake, a plaintiff under either system
must satisfy the vitiating factor before any claim for restitution can be
made. Since the scope of mistake as a vitiating factor in contract is nar-
rower than its scope as an unjust factor in unjust enrichment, satisfaction
of the former will automatically satisfy the latter. Nothing is saved by the
apparently more economical German approach and nothing is added by
the apparent duplication of the English approach. In English law the viti-
ating factor simultaneously sets aside the contract and furnishes the ground
for restitution. In German law it avoids the contract and so removes the
‘cause’, which would otherwise justify the transfer and deny restitution.
The German restitutionary claim is therefore necessarily based on the un-
just factor, although this is obscured by the single ground of absence of
cause. The unjust factor vitiating the plaintiff’s declaration of intention
is the first domino which triggers the rescission of the contract which, in
turn, creates the absence of cause which, in turn, provides the ground for
restitution.

3. Unjust factors irrelevant?

This last criticism appears more serious. Zimmermann prefers the econ-
omy of the single catch-all ground because:

[wlhy there was no legal ground for this specific transfer is entirely irrelevant.
The underlying contract the transfer attempted to discharge may not have come

16 See CTN Cash and Carry Ltd v. Gallaher Ltd [1994] 4 All ER 714 at 720 per Sir Donald
Nicholls VC.
17 See further Markesinis, Lorenz and Dannemann, Law of Contracts, 187-91, 204-11.
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into existence; it may have been invalid for a whole variety of reasons ... All this
has to be determined according to the law of contract. The law of restitution
does not have to concern itself with these issues.!®

He considers the English approach not ‘to be a scheme distinguished by
its elegance’.’® While elegance in structuring the law is not the exclusive
or even highest aim of a legal system, the criticism is a potent one if
there are no valid reasons for retaining the reference to particular un-
just factors. If that is so, then there can be no objection to the more
elegant and economical German approach. But, while the unjust factors
may be irrelevant to the prima facie right to restitution, the claim here
is that they do affect important details of the restitutionary response,
that they should matter even more in both systems than they currently
do, and that they can inform important and desirable developments in
unjust enrichment law. It seems an obvious, logical and sensible start-
ing point to say that the reasons why the law intervenes should indicate
what results it seeks to generate and how that is achieved. The first step
is to consider the reasons for restitution in cases of duress, fraud and
exploitation.

III. Duress, fraud and exploitation: a proposed taxonomy

When transactions are rescinded on these grounds in English law, what
is the pathology to which the law is responding? Birkss taxonomy of
the unjust factors in English law?® draws a basic distinction between au-
tonomous unjust enrichment (typically by subtraction from the plaintiff)
and unjust enrichment by wrongdoing against the plaintiff (typically non-
subtractive). He locates duress, fraud and exploitation within autonomous
unjust enrichment and, more specifically, under the heading of ‘vitiated
consent’. The plaintiff’s defective consent to the transfer is said to be the
touchstone of restitutionary liability; the presence or absence of fault on
the defendant’s part is immaterial, hence restitutionary liability here is
said to be strict. This strict liability is said, in turn, to justify conceding
a change of position defence to innocent defendants. German law also
regards these factors as invalidating the plaintiff’s declaration of will.?!

18 zimmermann, ‘Unjustified Enrichment’, 415-16.

19 Ibid., 416.

20 Birks, Introduction, 140-355. See further elaboration in Burrows, Law of Restitution,
chaps. 3-13.

21 See for example Markesinis, Lorenz and Dannemann, Law of Contracts, 205 and
Zweigert and Kotz, Introduction, 423-4, 428.
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However, this apparently exclusive focus on the quality of the plaintiftf’s
consent can paint a somewhat misleading picture of the balance of the
law’s concerns. It is clear that, in determining whether these grounds
are satisfied, the defendant’s conduct and the fairness of the outcome are
also factored into the equation. Fuller discussions of the juristic nature of
these unjust factors are given elsewhere?? and a few points will suffice for
present purposes.

The plaintiff’s defective consent alone is not sufficient to set aside con-
tracts for duress, fraud or exploitation. In the first place contract law is
rarely concerned with a plaintiff’s actual subjective consent. Quite apart
from problems of proof, the law’ proper concern to protect transactional
security and the defendant’s reasonable expectations means that the legal
test of consent is objective. Thus, any defect in the plaintiff’s actual con-
sent in deviating from its objective manifestation will not, alone, justify
rescission and restitution. Secondly, it seems uncontroversial that unjust
enrichment law should not only be concerned about why a plaintiff should
get restitution, but also why a defendant should have to render restitu-
tion. In both German and English law the defendant’s interest is only
defeated if additional factors supplement the plaintiff’s defective consent.
With duress, fraud and exploitation, these take the form of the defen-
dant’s unconscientious conduct or knowledge of the plaintiff’s defective
consent and/or a manifest disproportion in the values exchanged to the
disadvantage of the plaintiff in certain circumstances. These considera-
tions necessarily shape the corresponding unjust factors when restitution
is sought. The point is brought home most recently and most forcefully
by the House of Lords in Barclays Bank plc v. Boulter,?® which held that, in a
claim based on the O’Brien doctrine, it is insufficient for the plaintiff sim-
ply to plead the misrepresentation or undue influence affecting the qual-
ity of his consent; he must also specifically plead the defendant’s notice
of this.?*

Lastly, where the plaintiff’s defective consent results from duress, fraud
or exploitation by a third party (rather than the defendant), relief does

22 See Mindy Chen-Wishart, Unconscionable Bargains (1989); also her ‘The O'Brien Principle
and Substantive Unfairness’, (1997) 56 CL] 60; also her ‘Controlling the Power to Agree
Damages’, in: Peter Birks (ed.), Wrongs and Remedies in the Twenty-first Century (1996),
271 ff.

23 11999] 1 WLR 1919.

24 The view that these unjust factors nevertheless remains plaintiff-sided, albeit
‘inhibited’ on policy grounds, creates an unnecessary distortion. See Peter Birks and
Chin Nyuk Yin, ‘On the Nature of Undue Influence’, in: Jack Beatson and Daniel
Friedmann (eds.), Good Faith and Fault in Contract Law (1995), chap. 3.
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not automatically follow.?> Again, something else is required - that is,
that the defendant knows (actually or constructively) that the plaintiff’s
consent has been wrongfully induced by the third party. Such knowledge
can be seen as negating the reasonableness of the defendant’s reliance
upon the plaintiff’s apparent consent and so renders its protection unwarr-
anted.

Instead of ‘vitiated consent’ per se, a tripartite division is suggested
which, it is submitted, reveals the nature of these unjust factors more
precisely and in a way that illuminates the restitutionary response.

1. Unconscientious procurement

This describes defendants who deliberately and actively exert pressure or
lie to induce the plaintiffs’ consent (hence defective) to the contract and
to its performance. The law will not assist in the enforcement or retention
of benefits obtained by such active taking of advantage. Located here are
cases of deceit or actual fraud, all kinds of duress, some cases of actual
undue influence?® and of active unconscionable conduct.?’

2. Unconscientious receipt

Here the defendant takes no active advantage but she nevertheless accepts
benefits from the plaintiff in ‘unconscientious circumstances’ (namely,
with knowledge of his defective consent or that he belongs to a protected
class) and fails to respond reasonably, generally by recommending inde-
pendent advice or disclosing certain material features of the transaction.
This is regarded in English law as constructive fraud or as comprising
passive victimisation. It includes cases of presumed undue influence and
most cases of unconscionable bargains.?®

25 Although exceptionally in German law third-party duress can rescind the contract.
See generally Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the
Civilian Tradition (paperback edn 1996), 661.

26 For example Williams v. Bayley [1866] LR 1 HL 200 and Mutual Finance v. Wetton [1937]
2 KB 389, where some active pressure is applied by threatening to prosecute, or to
expose some harmful information to, the plaintiff’s loved one.

27 In Hart v. 0'Connor [1985] AC 1000 the Privy Council indicates that victimisation by the
defendant may be active or passive. The former requires positive conduct by the
defendant, which unconscientiously induces the plaintiff’s transfer. Louth v. Diprose
(1992) 175 CLR 621 provides a colourful example. See further Chen-Wishart,
Unconscionable Bargains, 71-9.

28 It would also logically account for the relief given in cases of unilateral mistake of
terms known to the defendant, Smith v. Hughes (1871) LR 6 QB 597; and of knowing
receipt.
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However, many cases justified on this rationale are not true members
of this category. They occur where no meaningful independent evidence
exists of the plaintiff’s personal bargaining disability or of the defendant’
knowledge of that disability. Instead, these elements are largely inferred
from the serious disparity in the values exchanged (substantive unfair-
ness), and from the plaintiffs membership of an identifiably vulnerable
group.?’ This yields the third category of cases.

3. Protection of vulnerable groups from improvidence

The dual features of this category are manifest disadvantage to the
plaintiff in the substance of the transaction and the plaintiffs mem-
bership of a class identified by the law as warranting special protec-
tion. This is the proper home of the OBrien cases;*® some cases of pre-
sumed undue influence;*! unconscionable bargains;*? and non-fraudulent
misrepresentations.®® In the last case, unconscientiousness is said to at-
tach not to the defendant’s procurement or receipt of the benefit, but to
his attempt to retain or enforce the benefit once the misrepresentation
is known. In the contractual context, the relevant harm against which
plaintiffs are protected is better described as that inherent in an inappro-
priate, unwanted or disproportionately disadvantageous contract, rather
than the more abstract harm of the defendant’s ‘abuse of superior bar-
gaining power’, which is not actionable per se and more or less unde-
tectable without an uneven exchange. The protected classes are identified
largely by reference to circumstances that attract a high incidence of dis-
proportionate outcomes:>* wives of, and others in a sexual or emotional
relationship with, primary debtors (the O’Brien doctrine); those who place

2% For example, the 0'Brien doctrine treats a lender as having constructive notice of the

surety plaintiff’s defective consent where it knows that the plaintiff is in a ‘sexual or

emotional relationship’ with the primary debtor and where the suretyship is

manifestly disadvantageous to the plaintiff. Normally there is no actual or even

constructive knowledge in any meaningful sense and knowledge here is really

deemed and fictional.

Barclays Bark plc v. O'Brien [1994] 1 AC 180; Royal Bank of Scotland v. Ettridge (No. 2) [1998]

4 ALL ER 705. See for example, Crédit Lyonnaise Bank Nederland NV v. Burch [1997] 1 All

ER 144; Chen-Wishart, ‘The O’Brien Principle’.

31 For example Allcard v. Skinner (1887) 36 ChD 145.

32 For example, Nichols v. Jessup [1986] 1 NZLR 226, noted in Mindy Chen-Wishart,
‘Unconscionable Bargains’, [1987] New Zealand Law Journal 107.

33 For example, Redgrave v. Hurd (1881) 20 ChD 1.

34 For fuller discussion see Chen-Wishart, Unconscionable Bargains, 108-12, also in Wrongs
and Remedies, 293-4.

3
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a very high degree of trust in the other contract party (undue influence);
those with less personal competence who deal with substantial portions
of their assets (unconscionable bargains) and those who have been lied to,
albeit non-fraudulently (misrepresentation).

These three categories are largely reflected in the German law.® § 123 BGB
provides for rescission on the grounds of fraud or threats and § 138 BGB
voids transactions against public policy and those which are obviously
disproportionate and exploitative of the disadvantaged party’s ‘need, care-
lessness or inexperience’.®

It is now possible to test the claim that these unjust factors, explained
along this tripartite classification, infuse the details of the law’ restitu-
tionary response. Their most obvious impact is in the availability of the

change of position defence.

IV. Unjust factors and the change of position defence (value
surviving)

The defendant’s restitutionary liability may be measured by the enrich-
ment initially received or be limited to that which survives in the de-
fendant’s hands when the claim is made. English law regards this as a
question of defences and asks whether the defendant has relevantly and
innocently ‘changed his position’ so as to justify a reduction of his restitu-
tionary liability.3” German law treats this as an aspect of the quantification
of the enrichment to be returned.?® In both jurisdictions the applicable
measure is influenced by the nature of the unjust factor initially trigger-
ing restitution.

35 See, for example, Markesinis, Lorenz and Dannemann, Law of Contracts, 187-91,

204-11.

§ 138(2) reads: ‘A legal transaction is also void whereby a person exploiting the need,

carelessness or inexperience of another, causes to be promised or granted to himself

or to a third party in exchange for a performance, pecuniary advantage which exceed
the value of the performance to such an extent that, under the circumstances, the
pecuniary advantages are in obvious disproportion to the performance.’ Translated in

Markesinis, Lorenz and Dannemann, Law of Contracts, 825.

37 Lipkin Gorman (a Firm) v. Karpnale Ltd [1991] 2 AC 548. The scope of the defence is still
uncertain and the possibility that it may extend beyond instances of loss of
enrichment, to those where supervening events make full restitution unjust, is not
ruled out.

38 Wegfall der Bereicherung; § 818(3) BGB: ‘The obligation to provide return or
compensation for the value is excluded to the extent that the recipient is no
longer enriched.’ Translated in Markesinis, Lorenz and Dannemann, Law of Contracts,
895.

36
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1. Defendants in bad faith

Both jurisdictions lay down just one clear disqualification: defendants in
bad faith (those who know of the plaintiff’s restitutionary entitlement®?)
are barred from discounting the enrichment spent, lost or given away and
must account for all of the enrichment received. Whether the defendant
should be regarded as in bad faith must be influenced by the operative
unjust factor. The clearest cases are defendants tainted by unconscientious
procurement. Where fraud, duress or actual undue influence involving
pressure is found, the defendant should normally have to account for
any depletion of the enrichment received. The same applies to defendants
tainted by unconscientious receipt.

The reason for the invalidity of the transfer also affects the extent of
the defendant’s restitutionary liability in German law. Where duress or
fraud under § 123 BGB are triggered, German law in practice disqualifies
defendants from the value-surviving measure. Defendants are treated as
having knowledge of their ‘lack of a legal cause at the time of receipt’
(5§ 819(1) BGB) since ‘innocent fraud is impossible and innocent duress very
difficult at least’.*® Moreover, § 819(2) BGB automatically disqualifies the
defendant from change of position where the unjust factors are illegality
(detailed in § 134 BGB) or immorality (§ 138 BGB),*! the latter largely
corresponding with my third category (as defined in Section III, above).
Notably this also shuts out innocent defendants in this category, on which
more will be said below.

2. Minors in bad faith

The impact of unjust factors is highlighted in the case of minority. Here
the strong policy of protection underlying minority (which can operate
as an unjust factor or as a defence in English law) dissolves the general
bar against defendants in bad faith. Necessaries aside, a defendant minor
can appeal to change of position and return only what value survives even

39 See Lipkin Gorman (a Firm) v. Karpnale Ltd [1991] 2 AC 548 and § 819(1) BGB: ‘If the
recipient knows of the lack of a legal cause at the time of the receipt, or if he later
learns of this lack, he is obliged to provide restitution from the time of the receipt or
from the time when he obtains this knowledge as if an action for restitution had
been pending at that time. Translated in Markesinis, Lorenz and Dannemann, Law of
Contracts, 895.

I am indebted to Gerhard Dannemann for clarifying this point. See also Zweigert and
Kotz, Introduction, 557: ‘In practice...the recipient cannot escape on the ground that
his enrichment has ceased to exist if the underlying contract was tainted by his
deceit or duress.

But it must have been the very acceptance of the performance which offended against
the law or good morals in order for change of position to be ruled out as a defence.

40
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if he has acted fraudulently.*? This prompted Zweigert and Kétz to gen-
eralise that ‘the extent of liability in restitution may be affected by the
purpose and power of the rule which justifies the claim’*® Even more
relevant to this inquiry, they add that: ‘in all legal systems liability de-
pends on considerations appropriate to the particular type of case, and
that these considerations. . . oust or temper the abstract rules of liability preformu-
lated in general terms’** In short, the unjust factors, which express these
considerations, matter.

3. Defendants in good faith: presumed undue influence

The disqualification of defendants in bad faith from change of position
should, in principle, leave those in good faith in the third category within
the fold. They should be liable only for the value surviving. However, it
is noted above that where the unjust factors are illegality or immoral-
ity § 819(2) BGB automatically disqualifies defendants (whether or not
they know of the plaintiffs’ restitutionary entitlement) from change of
position. In English law the defence seems generally invisible in undue
influence and O'Brien cases,*® although very often the defendants cannot
be described as unconscientious without seriously distorting and dena-
turing the substantive sense of the word. The reason again lies in policies
underlying the unjust factors and can be summed up in the phrase ‘anti-
subversion’. Just as the policy underlying minority would be subverted if
minors in bad faith were shut out from change of position, so the policies
underlying other unjust factors may be subverted if innocent defendants
are permitted unlimited access to the defence.*® Change of position is said

42 See, for example, R. Leslie Ltd v. Sheill [1914] 3 KB 607 where a minor fraudulently
misrepresented his age to obtain a loan, which he completely dissipated. The Court
of Appeal rejected the suggestion that the minor should repay the amount he
received but accepted that, in principle, equity could compel restitution of any
enrichment still surviving in the minor’s hands. For German law see Zweigert and
Kotz, Introduction, 557, 590-1, 593.

43 Zweigert and Kotz, Introduction, 594.  ** Ibid., 591 (emphasis added).

45 In Royal Bank of Scotland v. Ettridge (No. 2) [1998] 4 All ER 705, the Court of Appeal offers
no reasons other than that there is no hint of change of position in O'Brien itself.

46 See M. Bryan, ‘Change of Position: Commentary’, in: Mitchell McInnes (ed.),
Restitution: Developments in Unjust Enrichment (1996), 75, 79-80, arguing that change of
position should not be available for all ‘innocent’ defendants in undue influence and
unconscionability cases. He points out that security of receipts is not the only
operative policy where a legal or equitable wrong has been committed; that the civil
law protects many interests and promotes many values and that the ‘effectiveness of
the law in furthering these interests and values could be blunted by an overgenerous
application of the change of position’ defence; further, that allowing change of
position ‘may defeat not only the demands of restitution but also the equitable
concern with transactional imbalances of power which inform’ these areas of the law.

@
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to be aimed at protecting the security of receipt of defendants in good
faith, by shielding them from the loss that they would suffer if called
on to account for the enrichment which is no longer in their possession
to return. However, this can only be done by transferring the loss to the
plaintiffs and denying them the protection which the third category of
unjust factors aim to confer.*” That protection, of vulnerable plaintiffs
from improvidence, would be subverted, perhaps fatally, if defendants
could freely reduce their restitutionary liability in this way. Thus anti-
subversion explains the general unavailability of change of position in
presumed undue influence cases. But one limited exception is detectable
in English law. In balancing the parties’ equities, it seems that in respect
of at least one type of loss-generating expenditure, the balance can tip in
favour of the innocent defendant. That is, loss resulting from the inno-
cent defendant’s expenditure in attempted performance for the plaintiff’s
purposes, when this expenditure yields no counterrestitution from the
plaintiff. Limiting change of position to this type of loss minimises the
risk of subverting the protective policy underlying undue influence.

This describes the reduction allowed in Cheese v. Thomas.*® There, the
plaintiff contributed £43,000 towards the purchase of a house for £83,000
in the name of the defendant, his great-nephew, in order to provide him-
self with a suitable home for the rest of his life. Presumed undue influence
was found, although the court was at pains to emphasise the good faith
of the great-nephew. When the house realised significantly less than the
original purchase price in a mortgagee’s sale, the loss was divided pro-
portionately so that the plaintiff obtained restitution of the £43,000 less
43/83 of the loss suffered in the sale. It has been argued that this result is
best interpreted as an instance of the court allowing change of position to
an innocent defendant, albeit intuitively.*® A further refinement should
now be added.

In Cheese v. Thomas change of position was not triggered simply by the
defendant’s good faith. The purpose of the expenditure, which occasioned
the eventual loss, must also be factored into the equation. The court used
the language of ‘joint venture’ to describe an expenditure which was, to
a significant extent, for the plaintiff’s benefit. In so far as loss eventuates

47 See generally John Dawson, ‘Erasable Enrichment in German Law’, (1981) 61 Boston
University LR 303, 306.

48 11994] 1 WLR 129.

49 Mindy Chen-Wishart, ‘Undue Influence, Manifest Disadvantage and Loss
Apportionment’, (1994) 110 LQR 173; Lord Goff of Chieveley and Gareth Jones, The Law
of Restitution (5th edn, 1998), 367, 822 and Peter Birks, ‘Change of Position: The
Nature of the Defence and its Relationship to Other Restitutionary Defences’, in
McInnes (ed.), Restitution: Developments in Unjust Enrichment, 49, 56-7.
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from expenditure of this character, it is not inequitable for a defendant to
reduce his restitutionary liability even though the protective policy would
generally bar him from doing so. Consistently, in Mahoney v. Purnell,>® an-
other case of innocent presumed undue influence, the defendant was fixed
to the value received since his loss had resulted from expenditure in sup-
port of his own venture, quite independent of the plaintiff’s purposes.

Allcard v. Skinner’! also supports this formulation. There the non-
contractual transfer from the novice nun to the Mother Superior was
vitiated by presumed undue influence. While the claim for restitution was
eventually defeated by laches and affirmation, it was made clear that, in
any event, the novice nun would only have recovered so much of the funds
transferred which ‘had not been spent in accordance with the wishes of
the Plaintiff but remained in the hands of the Defendant’>? Cotton L] op-
posed making the morally blameless Mother Superior ‘liable for money
spent for the charitable purposes with which the Plaintiff and Defendant
were at the time of the expenditure associated, and which the Plaintiff
was at the time willing and anxious to promote’.>3

Thus, in Cheese and Allcard, if the great-nephew, or perhaps more unchar-
acteristically the Mother Superior, had dissipated the plaintiffs’ money on
their own purposes, say on high-risk investments or throwing extravagant
parties, these would not have come within the category of expenditure
qualifying for change of position in cases of ‘innocent’ undue influence.

4. Defendants in good faith: O’Brien cases

In general, even innocent defendant lenders®® cannot discount their
restitutionary liability to plaintiff sureties by the extent of their loss, that
is, the un-repaid loans advanced to the principal debtors. Anti-subversion

50 [1996] 3 All ER 61, the plaintiff agreed, inter alia, to cancel his 50 per cent of shares in
a company for an annuity of £20,000 a year for ten years payable by that company.
The company was sold shortly after for £3.3 million but the sum was lost on another
venture. May ] awarded the difference in money value between what the plaintiff
transferred and what he received. See comment by Peter Birks, ‘Unjust Factors and
Wrongs: Pecuniary Restitution for Undue Influence’, [1997] Restitution LR 72, and

J. D. Heydon ‘Equitable Compensation for Undue Influence’, (1997) 113 LQR 8.

(1887) 36 ChD 145.

52 Ibid. at 186 per Bowen LJ; see also Kekewich IJ at 164, and Lindley LJ at 180.

53 Ibid., Cotton LJ at 171.

54 In O'Brien-type cases lenders normally have no actual or even constructive knowledge
of the principal debtor’s equitable wrong in any meaningful sense. Knowledge is
deemed where the lender is aware that the plaintiff has a ‘sexual or emotional
relationship’ with the primary debtor and that the plaintiff is securing a debt of the
latter.

5
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can also account for the apparent invisibility of change of position. The
O'Brien doctrine is a protective response to a very specific but common
situation, typically that of sureties who place the family home at risk to
benefit their spouses’ or partners’ shaky business ventures. It would hardly
make sense to negate that intended protection by invariably allowing
lenders to shift the loss entailed in making the loans to the sureties via
change of position. The law does not contradict itself by giving with one
hand in circumstances which will almost invariably allow it to be taken
back with the other.

This provides another explanation for MacKenzie v. Royal Bank of Canada,>®
where the court refused to set off the defendant’s un-repaid loan to the
principal debtor against its restitutionary liability to the plaintiff surety.
Since the loan moved towards the primary debtor, the case is traditionally
explained in terms of the plaintiff receiving no benefit, thus triggering
no obligation to make restitutio in integrum (in modern terms ‘counter-
restitution’).>® Quibbles on the benefit point aside,®” this explanation nev-
ertheless does not account for why the defendant could not appeal to
the quite independent defence of change of position. The answer lies in
the strong and specifically targeted protection underlying the O'Brien doc-
trine. The disqualification of such innocent defendants seems to bear out
Lord Goff’s prediction in Lipkin Gorman>® that the defence was ‘likely to
be available only on comparatively rare occasions’. The Court of Appeal
recently confirmed this result in Royal Bank of Scotland v. Ettridge (No. 2),%°
conceding ‘difficulties with [the change of position] analysis, not least that
there is no trace of it in O’Brien’. Nevertheless, it may be that one small
exception has been allowed, although its recognition as such is obscured
by its particular presentation.

5. Partial rescission

Exceptional change of position may provide one justification for the con-
troversial remedy of partial rescission (with partial restitution) in O’Brien
cases.®® Where the plaintiff’s transfer is affected solely by the primary
debtor’s misrepresentation about the extent of the risk being assumed,

55 [1934] AC 468.

56 See, for example, Guenter Treitel, The Law of Contract (10th edn, 1999), 352.

57 The plaintiff can be said to have benefited in the sense of achieving a desired end for
which she would have had to pay, see discussion below at 187-8.

58 [1991] 2 AC 548 at 580. >° [1998] 4 All ER 705.

60 The remedy was adopted in Vadasz v. Pioneer Concrete (SA) Pty Ltd (1995) 184 CLR 102 and
Bank Melli Iran v. Samadi-Rad [1995] 1 Federal Court Reporter 465, but was disapproved
in TSB Bank v. Camfield [1995] 1 WLR 430. See further discussion below at 189-91.
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then holding the plaintiff to the risk represented and accepted may be
justifiable. Thus where the lender lends in reliance on the suretys ap-
parent but tainted consent to assume the risk of the principal debtor’s
non-repayment, it is inequitable for her to deny her untainted consent to
assume a lower risk. This can be put in the language of change of position:
while a plaintiff in an O’Brien case generally need not concede anything
to the lender’s change of position, where her consent is tainted only by a
misrepresentation about the extent of the risk assumed, she should not
be able to deny the defendant’s change of position to the extent of that
lower risk represented to her if she would have willingly agreed to it.

Of course, the force of this argument disappears where undue influence
colours the whole transaction. Then there may be no untainted decision
by the surety to assume any part of the risk and so no reason for departing
from the general protective policy barring change of position. An alterna-
tive and preferred rationalisation for partial rescission is suggested later,
based on the plaintiff’s obligation to make counter-restitution.®!

V. Unjust factors and counter-restitution

Where both parties have commenced performance of a contract which
is subsequently rescinded, restitution must be accompanied by counter-
restitution. The plaintiff who wants back must also give back. In principle,
this means that the defendant’s restitutionary liability is reducible twice,
first by reference to the loss of the enrichment received from the plaintiff
(unless disqualified), and second by reference to the reciprocal enrichment
conferred on the plaintiff in attempted performance. The operation of the
second reduction is also influenced by the unjust factors. Two questions
arise. First, how do the unjust factors enlighten us about the proper mode
of counterrestitution: should it be confined to return in kind or extended
to include return in moneys-worth? Secondly, do the unjust factors throw
any light on the measure of the plaintiff’s counterrestitution: specifically,
should change of position be available here?

1. Counter-restitution impossible?

(@) The mode of counterrestitution and the effect of exact
counterrestitution being impossible

English and German law agree that the plaintiff must make counter-
restitution of any benefit received as a condition of obtaining restitution
on rescission. But they diverge on the permissible mode of that counter-

61 See below at VI, 4.
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restitution. German law adopts a common approach to restitutionary and
counterrestitutionary liability since, on rescission, either party can bring
a restitutionary claim to retrieve the transfers, which are now without
cause.®? In both cases, while return in kind is regarded as the norm,
where that is impossible translation into money is expressly allowed.®®
Here, English law has much to learn.

In English law the starting point is that the mutual restoration neces-
sary for rescission must be proprietary. Money aside,®* what must be re-
stored is a thing. Moreover, it should be the exact thing. Traditionally this
has the astonishing effect that rescission can be barred where return in
kind to the plaintiff was never possible (as with services),®®> or has become
impossible (as where the property is completely dissipated through use or
consumption or been sold on to a third party).?® But if the property in ques-
tion still exists, albeit depreciated, partly consumed or otherwise dealt
with, rescission can be granted although there seems to be no facility for
making a money adjustment even against fraudulent defendants.” Rescis-
sion is also barred where counter-restitution of substantial property®® (al-
though curiously not services®) to the defendant is impossible. These are

62 English law confers no such automatic entitlement on the defendant in the absence
of an unjust factor in his favour (although failure of consideration has been posited,
see Burrows, Law of Restitution, 133-4). Rather, counterrestitution is generally
regarded as a condition of rescission and the concomitant restitution.

§ 818(2) BGB: ‘If due to the nature of what has been obtained, return is impossible, or
if the recipient for another reason is not in the position to return what he has
obtained, he must compensate for the value.’ Translated in Markesinis, Lorenz and
Dannemann, Law of Contracts, 895.

In the case of money, mutual restitution essentially becomes a personal claim for the
sum transferred rather than for the precise notes or coins.

65 Boyd & Forrest v. Glasgow & South Western Railway 1915 SC (HL) 20, where the plaintiff
was induced to build a railway by misrepresentation as to the rock strata, the
plaintiff’s claim for rescission and for quantum meruit exceeding the contract price
failed because, inter alia, restitution of the plaintiff’s services was impossible.

White v. Garden (1851) 10 CB 919.

Thus in Spence v. Crawford [1939] 3 All ER 271 rescission was allowed and restitution of
the shares sold by the plaintiff ordered although the fraudulent defendant had dealt
with the shares.

Ibid. For example, rescission was barred in Clarke v. Dickson, Williams and Gibbs (1858) E1
Bl & El 148 where the plaintiff bought shares in a partnership but converted it into a
limited liability company; and in Vigers v. Pike (1842) 8 Cl & F 562 where the plaintiff
bought a mine and sought to rescind after it had been worked out. See also Sheffield
Nickel and Silver Planting Co. Ltd v. Unwin (1877) 2 QBD 218; Thorpe v. Fasey [1949] Ch 649.
See O'Sullivan v. Management Agency & Music Ltd [1985] QB 428 where a partly
performed contract to manage a popular singer was rescinded. The defendant had to
account for their profits but credit was given to them for their skill and labour in
promoting the plaintiff and making a significant contribution to his success. See also
Atlantic Lines & Navigation Co. Inc. v. Hallam Ltd [1983] 1 Lloyd’s Rep 188 at 202.
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embodied in three of the traditional bars to rescission: restitution impos-
sible; counter-restitution impossible; and attachment of third-party rights
to the subject of the restitutionary claim. The rigidity of this position
has been relaxed somewhat so that some money adjustments have been
permitted where precise return in kind is impossible,”® particularly in the
case of bad faith defendants’! (so that on this limited level, the unjust fac-

tors matter). Even so, such monetary substitution is only possible where

the ‘substantial identity of the subject matter of the contract remains’.”?

In practice then, these bars can continue to block restitutionary claims.

(b) English position unsatisfactory

To describe this state of affairs as unsatisfactory puts the matter mildly.
The unjust factors of duress, fraud and exploitation express strong poli-
cies in favour of restitution, namely protecting vulnerable plaintiffs and
refusing to assist unconscientious defendants. Those policies are subverted
when these bars are triggered. If the defendant has been unjustly enriched
at the plaintiff’s expense then, affirmation and undue delay aside, the law
should automatically allow the plaintiff to avoid the contract and claim
restitution, if necessary in money’s worth. The plaintiff should not have
to show additionally that both parties can still return substantially what
they received. This is the straightforward position in German law.

70 In Erlanger v. New Sombrero Phosphate Co. (1878) 3 App Cas 1218 at 1278 Lord Blackburn
held that a Court of Equity can give relief by way of rescission whenever by the
exercise of its powers it can do what is practically just by directing accounts,
ordering equitable compensation and making allowances when it cannot restore the
parties precisely to their pre-contractual position. More recently, in Smith New Court
Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd [1997] AC 254 at 262, Lord
Browne-Wilkinson suggested, obiter, the possibility of allowing substitute in species
restitution in the case of a fungible asset such as shares in a public company. He said
that since ‘identical shares can be purchased on the market, the defrauded purchaser
can offer substantial restitutio in integrum which is normally sufficient’. Ewan
McKendrick identifies the potential problem of the plaintiff profiting by acquiring
the substitute shares more cheaply than it sold them and suggests a solution. See his
‘Total Failure of Consideration and Counter-restitution: Two Issues or One? in: Peter
Birks (ed.), Laundering and Tracing (1995), 217, 233—-6. This unnecessary complication is
avoidable if counter-restitution can be worked out wholly in money.

71 Where a contract has been induced by fraud, the courts are particularly ready to give
the victim rescission — Spence v. Crawford [1939] 3 All ER 271 at 288-9 per Lord Wright:
‘The court will be less prepared to pull a contract to pieces where the defendant is
innocent, whereas in the case of fraud the court will exercise its jurisdiction to the
full in order, if possible, to prevent the defendant from enjoying the benefit of his
fraud at the expense of the innocent plaintiff. Restoration, however, is essential to
the idea of restitution ...The court can go a long way in ordering restitution if the
substantial identity of the subject matter of the contract remains.

72 Ibid. at 289.
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The English position can leave admittedly unjust situations unreme-
died; the discredited contract and its admittedly unsupportable terms are
left standing and the plaintiff is sent away empty-handed (aside from any
possible rights in tort”?). The defendant retains the unjust enrichment and
the plaintiff can be made liable in damages for breach of this unfair con-
tract, even if specific performance of it can be resisted. This makes English
law’ ability to reverse unjust enrichment on rescission, being confined to
the return of money and substantially subsisting property, embarrassingly
feeble. It is too easily derailed from the task of conferring the protection
underlying the unjust factors. The position is indefensible. The way out is
clear.

(c) Mutual restitution in money

English unjust enrichment law must recognise, as German law does,
that all forms of benefits are returnable, if necessary by translation into
money. Currently non-contractual claims for goods and services (quantum
meruit and quantum valebat) can be personal claims (that is, for money’s
worth). Claims for the return of money, even on rescission of contract, can
be personal (the exact notes and coins transferred need not be traced).
It is then an unjustifiable and intolerable asymmetry to insist that
non-money claims on rescission be confined to the vehicle of proprietary
claims. If English law is prepared to make small money adjustments
to supplement a plaintiff’s counterrestitution of substantially subsisting
property, then it should be prepared to make big adjustments, even to
the extent of wholly substituting for the benefit that is unreturnable in
kind. The same arguments apply to the mode of effecting the defendant’
restitutionary liability. Impossibility of precise return in kind by either
party should not bar rescission.

If mutual restitution can be monetised, it will usually yield a net bal-
ance to the plaintiff. This outcome not only gives teeth to the unjust
factors where precise return is impossible, it can also be described as a fit-
ting response to the consequences of contracts induced by duress, fraud or
exploitation. For plaintiffs, these unjust factors generally yield inappropri-
ate or disproportionately unfavourable exchanges, while defendants are
left with disproportionately favourable or otherwise undeserved advan-
tages. In theory, the law can respond in two ways. First, it can undo the

73 Compensation is available for deceit and negligent misrepresentation and under the
Misrepresentation Act 1969 in English law. But contracts induced by duress or
exploitation suggest no obvious torts. In so far as there is a tort (e.g. of deceit or
intimidation) the plaintiff can recover all his losses including the value of his own
performance towards the defendant (in German law see §§ 249, 823(2) BGB).
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exchange and take the parties ‘back to zero’. The precise mutual return
in kind envisaged here is the traditional mode of restitution mandated by
rescission. It is the most sure-fire way of negating inappropriate exchanges
or eliminating disproportionate ones and it has the added attraction of
avoiding the need to value the mutual performances.

The second method is simply to eliminate the difference or dispropor-
tion between the values transferred. Here, unjust enrichment signifies
excessive enrichment and only that part is returned. That there is no en-
richment save in the difference can be clearly seen in the award of the
difference between the parties’ mutual payments in the famous swaps
case Westdeutsche Landesbank Girozentrale v. Islington LBC.”* To adopt this ap-
proach on the rescission of contract might alarm traditionalists steeped in
the idea that the law has no mandate to reshape contracts but only to set
them aside. One reply is that eliminating the difference meets head on the
problem of disproportion raised by the rescission of executed contracts.
Moreover, even the adjustment of continuing contracts is not unknown in
English contract law, although rarely conceded as such.” A less controver-
sial reply is that working out the balance and eliminating the difference
may be the only constructive response where going ‘back to zero’ is im-
possible. This is the Saldo, which German law uses in effecting mutual
restitution on rescission.

2. Mutual restitution and value surviving

One reason for barring a defendant in good faith from the defence of
change of position is to avoid subverting the policies underlying certain
unjust factors. Another reason lies in the logic of the German Saldotheorie.

(a) Saldotheorie

The idea behind the German Saldotheorie’® is that the law’ concern to pro-
tect innocent defendants’ security of receipt via change of position must
be heavily qualified by the mutuality inherent in contractual performance.
The receipt of contractual performance is conditional and not absolute in

74 [1996] AC 669.

75 The most obvious examples are rescission on terms in mistake cases; the adjustment
of extortionate credit bargains; doctrines which allow particular terms of the
contract to be struck out leaving the rest of the contract on foot (restraint of trade,
penalties, forfeitures and particular exclusion and exemption of liability clauses); the
awarding of damages in lieu of rescission under section 2(2) of the Misrepresentation
Act 1969; and the controversial possibility of partial rescission which has already
been discussed above at Section IV, 5. and on which more will be said at Section VI, 4.
See generally Markesinis, Lorenz and Dannemann, Law of Contracts, 764-6;
Zimmermann and Du Plessis, ‘Basic features’, 40-2; Visser, ‘Rethinking Unjustified
Enrichment’, 203.

76
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nature; it is premised on the recipients own transfer given in exchange.
This mutuality persists through the contract’s invalidity and a defendant
cannot deny it by seeking full counterrestitution while not giving full
restitution. This reasoning applies equally to the plaintiff so that, prima
facie, neither party can reduce their liability to account for the value re-
ceived from the other if full restitution of the value conferred on the other
is sought. Thus, if the plaintiff pays $10,000 for a car which is worth only
$6,000, on rescission the plaintiff must give credit for the $6,000 of value
received even if the car is subsequently written off. Likewise, the defen-
dant must give credit for the $10,000 received even if the money has been
given to charity or lost in a fire. This would yield a net award of $4,000
to the plaintiff.

(b) Saldotheorie, unjust factors and the plaintiff’s change of
position

The Saldotheorie puts the risk of the loss of enrichment on the recipient
while the change of position defence puts that risk on the transferor. In
German law it is apparent that the nature of the unjust factor triggering
rescission influences the allocation of that risk. Even fraudulent minors
are not shut out of the change of position defence. But so strong is the pro-
tective policy underlying minority that it can also displace the Saldotheorie,
so minors in bad faith need only return the enrichment surviving yet can
claim back the full enrichment transferred even from adults in good faith
who have lost some of that enrichment.

The Saldotheorie is similarly displaced where it would protect defendants
who are in bad faith or undeserving from the loss of their transfers in the
plaintiffs’ hands. In the example given, a strict application of the Saldothe-
orie would require the plaintiff to account fully for the $6,000 value of
the car even if its total loss is attributable to the defendant’s fraud (say,
in misrepresenting the condition of the brakes). To counter this potential
unfairness, it has been held that where fraud, duress or immorality (anal-
ogous to exploitation in English law) vitiates the contract, defendants are
required to return the value received while plaintiffs need only account
for the value surviving. This is the Zweikondiktionenlehre.”” But while this
solution meets one type of unfairness it can create another because of
its insufficient sensitivity to how the plaintiff lost the enrichment. One
case illustrates the problem.”® The plaintiff bought a used car relying on

77 See Zimmermann and Du Plessis, ‘Basic Features’, 42; Markesinis, Lorenz and
Dannemann, Law of Contracts, 765.

78 BGH 14 October 1971, BGHZ 57, 137, 141 ff. cited in Markesinis, Lorenz and
Dannemann, Law of Contracts, 765.
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the defendant’s fraudulent misrepresentation that it had never been in an
accident. Three weeks later, the car was wrecked through the plaintiff’s
negligence. The damage was not attributable to the car’s previous accident
yet, because of the fraud, the Bundesgerichtshof allowed the plaintiff to rely
on change of position while also recovering the full price paid for the car.
The injustice of this result indicates that the availability of change of po-
sition to plaintiffs should not only depend on the nature of the operative
unjust factor but, analogous to the defendant’s change of position,” must
also be sensitive to how the loss was occasioned.

(c) Should English law recognise change of position for the
plaintiff?

In cases of fraud, duress or exploitation, English law largely disqualifies
defendants from change of position. If mutual restitution by money substi-
tute is allowed, the position would largely mirror the German Saldotheorie.
This would be a positive development. But should English law go further
and admit the German exceptions to the Saldotheorie, which essentially
permit plaintiffs to reduce their counterrestitution by reference to their
change of position? The notion may raise some eyebrows but it deserves
serious consideration.

First, if the aim of restitution is to remove defendants’ unjust enrich-
ment and the aim of counterrestitution is to remove plaintiffs’ unjust
enrichment®® then, as a matter of symmetry, change of position should
be potentially available to neither or to both in working out mutual resti-
tution. Secondly, the plaintiffs change of position is already implicitly
recognised in cases where counterrestitution is satisfied by the return
of severely depreciated property.®! Moreover, it seems that plaintiffs at
fault are disqualified from relying on this type of change of position.
In Alati v. Kruger,®? the plaintiff rescinded his purchase of a fruit shop for

79
80

See discussion above, 170-3.

See MacKenzie v. Royal Bank of Canada [1934] AC 468. This is not uncontroversial since
counter-restitution is usually said to be aimed at restoring the defendant to his status
quo ante — that is, his position before the contract was made - which is suggestive of
a tortious measure.

For example, in Adam v. Newbigging (1888) 13 App Cas 308 at 330 the partnership
contract was rescinded although it was by then ‘worse than worthless’. The Court said
that to bar rescission ‘would be to say that where a losing and insolvent business is
sold by means of the representation that it is solvent and profitable, rescission could
never be obtained if the loss were increased prior to the discovery of the true state of
affairs’. See also Armstrong v. Jackson [1917] 2 KB 822, where a contract for the purchase
of shares was set aside on return of the shares and account given for the dividends
received despite a substantial intervening fall in their value, from £3 to 5 shillings.
82 (1955) 94 CLR 216 at 225.
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fraudulent misrepresentation as to its average takings and abandoned the
shop after the hearing but before the judgment. He obtained restitution
and was permitted to return the deteriorated business without compensa-
tion to the defendant since ’it was not due to any fault on the [plaintiff’s]
part’. The High Court of Australia noted that ‘even at common law the
necessity to return property in its original condition was qualified so as
to allow incidents for which the buyer was not responsible, such as those
to which the property was liable ...from its inherent nature (cf. Adam
v. Newbigging ...).#3 But such change of position is limited. Fullager ] ex-
plained that:

a purchaser remaining in possession after giving notice of rescission is under
a duty to take reasonable care to preserve the property, so that what he has
received from the other party may, so far as reasonably practicable, be restored to
the other party. .. If he commits a breach of this duty and deterioration results,
one of two consequences may follow. .. The court may find, having regard to the
conduct of the purchaser, that it would not be equitable to decree rescission. Or
... the court may make it a condition of the decree that the purchaser shall compensate
the vendor in respect of the deterioration of the property.3*

If plaintiffs are admitted to change of position, what types of loss should
count? Loss of the actual receipt which is causally attributable to the
unjust factor should be allowed,® as should such loss occasioned by ex-
ternal factors.3® As a matter of symmetry with good-faith defendants,®’
it may also be appropriate to allow plaintiffs to write off expenditure in
attempted performance for the defendant’s benefit or in accordance with
the defendant’s wishes. Suppose the mother superior in Allcard v. Skinner
had sold a donated vehicle to the plaintiff (a religious zealot) for an ex-
orbitant price: on rescission for presumed undue influence, if she is per-
mitted to write off the sums spent on the charitable purposes subscribed
to by the plaintiff, then it would seem distinctly unbalanced not to allow
the plaintiff to write off his loss from crashing the vehicle while deliv-
ering food to the poor and needy, consistent with the mother superior’s
instructions.

On the other hand, the German experience indicates the desirability of
being responsive to how the loss occurred. For example, it could be sug-
gested that plaintiffs should not be able to discount loss or depreciation

83 Ibid. at 225.  ® Ibid. at 228 (emphasis added).

85 See above, nn. 81 and 83 and accompanying text.

86 As in Alati v. Kruger (1955) 94 CLR 216, where devaluation of the fruit shop to be
returned was due to the opening of a supermarket nearby.

87 See above, 170-2.
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caused by their own negligence or intended use (aside from the excep-
tional expenditure in favour, or consistent with the wishes, of the defen-
dant just mentioned). This is one explanation® for the outcome in Wiebe
v. Butchart’s Motors Ltd,®° where a contract for the sale of a car induced by
the seller’s misrepresentation was rescinded on condition that the buyer
pay the seller $600 for the deterioration of the car, which had been used
continuously since the sale.

VI. Unjust factors and valuation of the enrichment received

Enrichment may be primary (that initially received) or secondary (that
derived from the initial enrichment, such as the fruits, profits and the
user value). The restitution of secondary enrichment raises extremely
difficult issues since it overlaps with questions of tracing proprietary
rights, restitution for wrongs and whether such derivative enrichments
are ‘at the plaintiff’s expense’. These knots will not be untangled here. The
point to be advanced can be made with reference to the primary enrich-
ment received; doubtless a similar exercise with secondary enrichments is
possible.

1. Subjective devaluation

If English law accepts the possibility of mutual restitution in money’
worth, particularly where restitution in kind is impossible, the issue be-
comes purely one of valuation. The potential difficulties in this exercise
may be one reason for barring rescission once exact restoration is im-
possible. But this cannot justify the retention of these bars. Courts are
constantly called upon to monetise things that are difficult to monetise,
such as arms and legs and nervous shock in tort actions. Valuing the
benefits conferred by mutual performances is problematic, but no more
problematic.

One solution would be simply to impose the objective value. This is
largely the German approach.®® However, a recipient who cannot return
in kind should be entitled to say ‘Had it not been for the unjust factor
I would not have wanted the transfer at its objective price, or indeed,

88 Another is that the proper measure of counterrestitution includes not only the
primary enrichment transferred but also the secondary enrichment derived from its
user.

89 [1949] 4 DLR (NS) 838; see also Addison v. Ottawa Auto and Taxi Co. (1916) 16 DLR 318.

9 Markesinis, Lorenz and Dannemann, Law of Contracts, 760-2.
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at all. It is not worth that to me. This problem is described by Birks as
that of ‘subjective devaluation’®! German law has been criticised for being
insufficiently sensitive to its claim. Indeed, the indiscriminate imposition
of objective values in unjust enrichment claims ‘could seriously disturb
the equilibrium which the law of contract attempts to establish between
the parties, by denying the existence of a contractual obligation. In other
words, restitution would stop to remedy the unjust situations which other
areas of law have created, and end up creating unjust situations which
other areas of the law aim to prevent.®?

Unjust enrichment law should not impose a forced sale at the objective
value despite the rescission of the contract and so undermine the logic
of the unjust factors. In the valuation exercise, it is German law’s turn
to learn from English law. English courts and academics have utilised a
number of tests to overcome the plea of subjective devaluation.’® Sensi-
tivity to the impact of particular unjust factors can reveal which of these
different tests are appropriate in determining the existence and the value
of the relevant benefit to their recipients.

2. Valuing the defendant’s enrichment

Where the defendant’s receipt results from the plaintiff’s attempted con-
tractual performance, the existence of enrichment to the defendant can
be established by the ‘bargained-for’ or ‘reprehensible seeking out’ tests.
The defendant has sought the benefit by contracting for it or otherwise
unconscientiously procuring or accepting it. Her consent is untainted and
she is not the intended beneficiary of any unjust factor so she must be
taken to value its receipt. But how much she values that receipt cannot
be determined by reference to the value fixed in the vitiated contract,
otherwise the policy underlying the contractual invalidity would be sub-
verted. The defendant cannot be heard to say: ‘To me, it is only worth the
little I agreed to pay.’ The defendant’s unconscientious procurement or
receipt of that benefit (in the first or second categories), should fix her to
its objective value.

91 Birks, Introduction, 109-14. This terminology was first used judicially by Hoffmann L]
in Ministry of Defence v. Ashman (1993) 66 P & CR 195.

92 Markesinis, Lorenz and Dannemann, Law of Contracts, 761-2.

93 See generally BP Exploration Co. (Libya) Ltd v. Hunt (No. 2) [1979] 1 WLR 783; Ministry of
Defence v. Ashman (1993) 66 P & CR 195; Procter & Gamble Philippine Manufacturing Corp v.
Peter Cremer GmbH [1988] 3 All ER 843; and see Goff and Jones, Law of Restitution, 16-33;
Birks, Introduction, 114 ff.; Burrows, Law of Restitution, 7-16; discussing tests such as
‘incontrovertible benefit’, ‘bargained-for’, ‘reprehensible seeking out’ and ‘free
acceptance’.
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On the other hand, there may be a case for allowing innocent defen-
dants (in the third category) subjectively to devalue their receipts. In non-
contractual contexts the devaluation should stop at the ‘incontrovertible
benefit’, that is, the realised, or readily realisable, benefit received or the
saving of necessary expense by the defendant. For example, in Ministry of
Defence v. Ashman®* the defendant lost the right to occupy the plaintiff’s
premises when her husband, a member of the Royal Air Force, moved
out. Although she stayed on with her children, she could not be said to
have reprehensibly sought out, or freely accepted, the benefit as she had
nowhere else to go pending rehousing by the local authority. She was un-
doubtedly benefited since the court found that she would otherwise have
had to pay for alternative accommodation. However, the value to her was
fixed by reference to the cost of the council housing for which she had
applied. This was a quarter of the market rental of the plaintiff’s property
and was fixed as the ‘incontrovertible benefit’ to her for which she had to
account to the plaintiff.

In the context of failed contracts, whether void, discharged, terminated
or rescinded, the prices contained in such contracts can nevertheless pro-
vide evidence of the value which the innocent defendant attached to the
plaintiff’s transfer on the ‘bargained-for’ test. For example, in Boyd & For-
rest v. Glasgow & South Western Railway®® the plaintiff’s claim to rescind
an executed contract to build a railway, on the ground of the defen-
dant’s innocent misrepresentation, was denied for the ludicrous reason
that the plaintiff’s services in building the railway could not be returned.
Consistent with what has been argued, rescission should be granted and
restitution by way of a quantum meruit limited by the contract price
awarded.”®

Even in contractual situations, where the ‘incontrovertible benefit’
clearly exceeds the ‘bargained-for’ price, it may be a moot point which
measure is more consistent with the reason for restitution underlying
the operative unjust factor. For example, if an innocent mother superior,
believing she was aiding a young convert’s discipleship, engages her to
work for trifling pay around the convent, on a finding of presumed un-
due influence, restitution of the ‘incontrovertible benefit’ which the young
convert’s labours conferred may be appropriate. The value of the crooked

94 (1993) 66 P & CR 195. 2> 1915 SC (HL) 20.

9 Burrows, Law of Restitution, 136, and see 269 in respect of the valuation of the
plaintiff’s claim where failure of consideration follows discharge of the contract
for breach.
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fence she builds or her shabby laundering services may be much less than
the notional hourly market rate of her labour but it may also exceed the
paltry contract rate.

3. Valuing the plaintiff’s enrichment

The existence and value of the plaintiff’s enrichment is more compli-
cated. The law should be responsive to the impact of the operative un-
just factor on the value of the defendants’ transfers to the plaintiffs since
they are the unjust factors’ intended beneficiaries. First, the unjust fac-
tor could make the transfer wholly inappropriate or unwanted by the
plaintiff. For example, the plaintiff may obtain something that she would
never have wanted had she known the truth®” or not been unfairly pres-
surised; or the benefit may be wholly inappropriate to her circumstances,
even at market value.®® If this is so, counterrestitution should only be
required of the ‘incontrovertible benefit’ conferred on the plaintiff. Sec-
ondly, the plaintiff could have obtained something which he clearly val-
ues, but the unjust factors indicate that he should not have had to pay
for it. For example, when a contract modification is set aside for duress,
the plaintiff need not pay the extra sum promised since he is entitled
to the defendant’s performance without paying more.”® There are other
examples.!® In such cases, the plaintiff’s enrichment is non-existent or
not ‘unjust’.

97 For example, in Kettlewell v. Refuge Assurance Co. [1908] 1 KB 545 the defendant’s
fraudulent misrepresentation induced the plaintiff to pay insurance premiums for
four years; rescission was allowed although counterrestitution of the benefit from
the defendant (the insurer was on risk and would have had to pay if the risk had
eventuated) was impossible. No payouts were made. If it had been otherwise, the
plaintiff should have had to make an allowance of her incontrovertible benefit.

For example, in Gaertner v. Fiesta Dance Studios Ltd (1973) 32 DLR 3d 639, the plaintiff,

a young woman, contracted for 551 hours of dancing lessons owing to her gullibility

and loneliness.

Of course, the concern to protect the plaintiff from the pressure applied by a

defendant’s threat to breach the original contract may be outweighed by other policy

considerations such as the prevention of waste. The concern to ensure that projects
are brought to fruition without undue waste even if more must be paid has
manifested itself in a higher degree of coercion being required which is then deemed

not to have been met in certain cases, for example, The Siboen and the Sibotre [1976]

AC 104 and Pao On v. Lau Yiu Long [1980] AC 64.

100 This accounts for Kiriri Cotton Co. v. Dewani [1960] AC 102, where the plaintiff paid an
illegal premium to obtain a tenancy. Since the illegality seeks to protect those in
need of rental accommodation, the plaintiff could recover the premium without
giving up the tenancy.

9

®

99
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Lastly, the unjust factor may have resulted in the plaintiff paying too
much for something that he undoubtedly values. Where there is no ev-
idence of how much less the plaintiff values the receipt, it may be ap-
propriate to lower the value to the market price. This is one explanation
for the salvage cases tucked away in the Admiralty jurisdiction, where ex-
orbitant prices charged for rescue services are substituted by reasonable
awards.!%! Similar considerations may colour the adjustment of extortion-
ate credit contracts permitted in English law'%? and the outcome in the
recent decision of McGuire v. Makaronis.'®> Where there is some indication
what lower value the receipt held for the plaintiff, it may well be defen-
sible to hold him to that, whether on the ‘incontrovertible benefit’ or the
‘bargained-for’ tests, along the lines discussed as being appropriate for
innocent defendants.!%

Taking into account available evidence of the value of the receipt to
the plaintiff explains two other phenomena. First, where a contract mod-
ification is set aside for duress, it accounts for why the plaintiff must
still pay what was agreed under the original contract for the defendant’s
performance. Even if that original contract is not automatically revived to
regulate the defendant’s entitlement in contract,'% it is nevertheless evi-
dence of the plaintiff’s untainted valuation of the defendant’s performance
for which counter-restitution should be made. This counter-restitution can
be seen as being effected by partial rescission of the modified contract.
Partial rescission is the second phenomenon illuminated by this approach
to valuation.

101 For example, see The Port Caledonia and The Anna [1903] P 184 where a reasonable sum

of £200 was substituted for the contract price of £1,000.

Sections 137-40 of the Consumer Credit Act 1974 allow English courts to reopen
extortionate credit agreements to do justice between the parties. The German
practice of partial rescission in usury cases leaving an interest-free loan seems
justifiable only in the interest of deterrence.

103 (1997) 144 ALR 729. There, solicitors provided bridging finance to clients on the
security of their home without disclosing their interest in the mortgage. The High
Court agreed with the lower court that the mortgage should be set aside but
required the clients to repay the money with interest, not at the contract rate, but at
the commercial rate.

See above, nn. 94-6.

The Court in Pao On v. Lau Yiu Long [1980] AC 64 regarded as grossly unfair to the
defendants the plaintiff’s argument that they were not bound to pay anything for the
defendant’s performance because (i) the original contract was put to an end by the
modification and not binding, and (ii) the modification was tainted by duress and
also not binding. This no doubt contributed to the court’s finding that no economic
duress vitiated the modification.

102

104
105
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4. Partial rescission again

(a) Subjective devaluation of counterrestitution

This controversial remedy may be supportable as an expression of excep-
tional change of position.!°® But an even better explanation of partial
rescission is simply as a means of effecting counter-restitution of the subjec-
tively devalued enrichment of the plaintiff, on particular facts. The reversal
of unjust enrichment involved in counterrestitution can be achieved by
negating the impact of the unjust factors. If an unjust factor has induced
the plaintiff to pay too much for the benefit received, she should be able
to devalue it subjectively to that which she would have been prepared
to pay (in the absense of the unjust factor) and make counter-restitution
of that. Where the unjust factor is solely!®” a misrepresentation as to the
price the plaintiff is paying (or, in an O’Brien case, the risk being assumed)
in return for the defendant’s performance, the represented price or risk
which the plaintiff agreed to, may evidence her actual valuation of the
defendant’s performance. If so, holding the plaintiff to that representation
is a defensible expression of her counterrestitution on rescission.

(b) Valuing counter-restitution where performance moves to a
third party

In principle, this way of subjectively devaluing the plaintiff’s counter-
restitution should hold even if the defendant’s performance moves to-
wards a third party rather than to the plaintiff. MacKenzie v. Royal Bank of
Canada®® takes the contrary position, denying the existence of any benefit
to the plaintiff in such circumstances, so that no counterrestitutionary
obligation is said to arise. But is this reasoning sound? If a plaintiff buys
a car or piano lessons for her son, on rescission (say) for innocent misrep-
resentation, it would seem offensive to allow the plaintiff to recover all
her money without giving any allowance for the value of the car or the
lessons simply because the plaintiff did not personally receive them.!%
Yet that is the logical outcome of MacKenzie. Even though the defendant’s
performance does not move towards the plaintiff, she can still be said to

106 See above, 173-4.

107 In O'Brien situations this will often not be the case. Even if the operative unjust factor
is this sort of misrepresentation, there will often be overtones of undue influence or
breach of fiduciary duty owed to the plaintiff or the misrepresentations about the
extent of the risk assumed will imply other facts, namely about the health and
viability of the business being supported.

108 11934] AC 468.

109 Although, in theory at least, the defendant may appeal to change of position.
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t110 and for

have benefited since she has achieved the very end she sough
which she would have had to pay.

This view of benefit is consistent with contract law’s conception of valu-
able consideration. More importantly in this context, it is also a corollary
of the idea of subjective devaluation. The issue is the value or benefit of
the defendant’s performance to the plaintiff. The fact that the plaintiff has
chosen to route that performance towards a third party does not in itself
extinguish the benefit to the plaintiff. This can be expressed in restitu-
tionary language: the plaintiff has received the incontrovertible benefit of
saving expenses, expenses which she would have had to incur to achieve
her desired end. This approach also respects the conditionality inherent
in contractual exchanges expressed by the Saldotheorie. As retention of B’
performance is premised on As own counterperformance. Thus, A cannot
deny this conditionality by claiming restitution of his own performance
while denying counter-restitution of B’s performance, simply because the
latter moved to a third party, designated by A. This is consistent with the
view of the English Law Commission!!! and with section 1(6) of the Law
Reform (Frustrated Contracts) Act 1943 in English law, which allows one
party to claim, for the value of benefits conferred, against a second party
who has promised to pay for the work benefiting a third party.

It can be objected that O'Brien itself appears to regard the plaintiff
who receives no direct transfer as being ‘manifestly disadvantaged’. But
closer inspection shows that the doctrine distinguishes clearly between ap-
pearances and reality. The appearance of manifest disadvantage, because
the plaintiff receives no direct transfer, along with the appearance of a
surety/primary-debtor relationship which is at risk of abuse, give rise to a
finding of constructive notice on the defendant’s part which facilitates
the plaintiff’s restitutionary claim consistent with the underlying pro-
tective policy. But no relief is available unless an independent unjust
factor (which may require actual manifest disadvantage) actually taints
the dealing between the surety and the primary debtor. The policy of
protection may warrant easing the plaintiff’s evidentiary burden against
the lender, by presuming the relevant knowledge where the plaintiff ap-
pears to receive no direct benefit. But it should not extend to absolv-
ing the plaintiff from giving counterrestitution where there is untainted

110 But it would be otherwise if the impact of the unjust factor was to render the
defendant’s transfer valueless to the plaintiff, as where the defendant is unqualified
to teach piano or the car is not roadworthy.

111 Report No. 121, ‘Law of Contract: Pecuniary Restitution on Breach